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Standards No. 69), presented volun-
tarily or pursuant to Item 302 of Regu-
lation S-K (§229.302 of this chapter).

(c) For the purpose of this rule, the
term forward-looking statement shall
mean and shall be limited to:

(1) A statement containing a projec-
tion of revenues, income (loss), earn-
ings (loss) per share, capital expendi-
tures, dividends, capital structure or
other financial items;

(2) A statement of management’s
plans and objectives for future oper-
ations;

(3) A statement of future economic
performance contained in manage-
ment’s discussion and analysis of fi-
nancial condition and results of oper-
ations included pursuant to Item 303 of
Regulation S-K (§229.303 of this chap-
ter) or Item 5 of Form 20-F or

(4) Disclosed statements of the as-
sumptions underlying or relating to
any of the statements described in
paragraphs (c¢) (1), (2), or (3) of this sec-
tion.

(d) For the purpose of this rule the
term fraudulent statement shall mean a
statement which is an untrue state-
ment of a material fact, a statement
false or misleading with respect to any
material fact, an omission to state a
material fact necessary to make a
statement not misleading, or which
constitutes the employment of a ma-
nipulative, deceptive, or fraudulent de-
vice, contrivance, scheme, transaction,
act, practice, course of business, or an
artifice to defraud, as those terms are
used in the Securities Exchange Act of
1934 or the rules or regulations promul-
gated thereunder.

[46 FR 13990, Feb. 25, 1981, as amended at 46
FR 19457, Mar. 31, 1981; 47 FR 11464, Mar. 16,
1982; 47 FR 54780, Dec. 6, 1982; 47 FR 57915,
Dec. 29, 1982; 48 FR 19876, May 3, 1983; 56 FR
30067, July 1, 1991; 57 FR 36494, Aug. 13, 1992;
64 FR 53912, Oct. 5, 1999; 73 FR 973, Jan. 4,
2008]

§240.3b-7 Definition of “executive offi-
cer”.

The term executive officer, when used
with reference to a registrant, means
its president, any vice president of the
registrant in charge of a principal busi-
ness unit, division or function (such as
sales, administration or finance), any
other officer who performs a policy
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making function or any other person
who performs similar policy making
functions for the registrant. Executive
officers of subsidiaries may be deemed
executive officers of the registrant if
they perform such policy making func-
tions for the registrant.

[47 FR 11464, Mar. 16, 1982, as amended at 56
FR 7265, Feb. 21, 1991]

§240.3b-8 Definitions of “Qualified
OTC Market Maker, Qualified Third
Market Maker” and “Qualified
Block Positioner”.

For the purposes of Regulation U
under the Act (12 CFR part 221):

(a) The term Qualified OTC Market
Maker in an over-the-counter (‘‘OTC”)
margin security means a dealer in any
“OTC Margin Security’” (as that term
is defined in section 2(j) of Regulation
U (12 CFR 221.2(j)) who (1) is a broker
or dealer registered pursuant to section
15 of the Act, (2) is subject to and is in
compliance with Rule 15c¢3-1 (17 CFR
240.15¢3-1), (3) has and maintains min-
imum net capital, as defined in Rule
15¢3-1, of the lesser of (i) $250,000 or (ii)
$25,000 plus $5,000 for each security in
excess of five with regard to which the
broker or dealer is, or is seeking to be-
come a Qualified OTC Market Maker,
and (4) except when such activity is un-
lawful, meets all of the following con-
ditions with respect to such security:
(i) He regularly publishes bona fide,
competitive bid and offer quotations in
a recognized inter-dealer quotation
system, (ii) he furnishes bona fide,
competitive bid and offer quotations to
other brokers and dealers on request,
(iii) he is ready, willing and able to ef-
fect transactions in reasonable
amounts, and at his quoted prices, with
other brokers and dealers, and (iv) he
has a reasonable average rate of inven-
tory turnover in such security.

(b) The term Qualified Third Market
Maker means a dealer in any stock reg-
istered on a national securities ex-
change (‘‘exchange’) who (1) is a
broker or dealer registered pursuant to
section 15 of the Act, (2) is subject to
and is in compliance with Rule 15c¢3-1
(17 CFR 240.15¢3-1), (3) has and main-
tains minimum net capital, as defined
in Rule 15c¢3-1, of the lesser of (i)
$500,000 or (ii) $100,000 plus $20,000 for
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each security in excess of five with re-
gard to which the broker or dealer is,
or is seeking to become, a Qualified
Third Market Maker, and (4) except
when such activity is unlawful, meets
all of the following conditions with re-
spect to such security: (i) He furnishes
bona fide, competitive bid and offer
quotations at all times to other bro-
kers and dealers on request, (ii) he is
ready, willing and able to effect trans-
actions for his own account in reason-
able amounts, and at his quoted prices
with other brokers and dealers, and
(iii) he has a reasonable average rate of
inventory turnover in such security.

(c) The term Qualified Block Positioner
means a dealer who (1) is a broker or
dealer registered pursuant to section 15
of the Act, (2) is subject to and in com-
pliance with Rule 15¢3-1 (17 CFR
240.15¢3-1), (3) has and maintains min-
imum net capital, as defined in Rule
15¢3-1 of $1,000,000 and (4) except when
such activity is unlawful, meets all of
the following conditions: (i) He engages
in the activity of purchasing long or
selling short, from time to time, from
or to a customer (other than a partner
or a joint venture or other entity in
which a partner, the dealer, or a person
associated with such dealer, as defined
in section 3(a) (18) of the Act, partici-
pates) a block of stock with a current
market value of $200,000 or more in a
single transaction, or in several trans-
actions at approximately the same
time, from a single source to facilitate
a sale or purchase by such customer,
(ii) he has determined in the exercise of
reasonable diligence that the block
could not be sold to or purchased from
others on equivalent or better terms,
and (iii) he sells the shares comprising
the block as rapidly as possible com-
mensurate with the circumstances.

(15 U.S.C. 78a et seq., as amended by Pub. L.
94-29 (June 4, 1975), particularly secs. 2, 3, 11,
15, 17 and 23 thereof (15 U.S.C. 78b, 78c, T8k,
780, 78q and 78w))

[48 FR 39606, Sept. 1, 1983]
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§§ 240.3b-9—240.3b-10 [Reserved]

§240.3b-11 Definitions relating to lim-
ited partnership roll-up trans-
actions for purposes of sections
6(b)(9), 14(h) and 15A(b)(12)-(13).

For purposes of sections 6(b)(9), 14(h)
and 15A(b)(12)-(13) of the Act (15 U.S.C.
78f(1)(9), 78n(h) and 780-3(b)(12)—(13)):

(a) The term limited partnership roll-
up transaction does not include a trans-
action involving only entities that are
not ‘‘finite-life”” as defined in Item
901(b)(2) of Regulation S-K
(§229.901(b)(2) of this chapter).

(b) The term limited partnership roll-
up transaction does not include a trans-
action involving only entities reg-
istered under the Investment Company
Act of 1940 (15 U.S.C. 80a-1 et seq.) or
any Business Development Company as
defined in section 2(a)(48) of that Act
(15 U.S.C. 80a—2(a)(48)).

(c) The term regularly traded shall be
defined as in Item 901(c)(2)(v)(C) of Reg-
ulation S-K (§229.901(c)(2)(v)(C) of this
chapter).

[59 FR 63684, Dec. 8, 1994]

§240.3b-12 Definition of OTC deriva-
tives dealer.

The term OTC derivatives dealer
means any dealer that is affiliated with
a registered broker or dealer (other
than an OTC derivatives dealer), and
whose securities activities:

(a) Are limited to:

(1) Engaging in dealer activities in
eligible OTC derivative instruments
that are securities;

(2) Issuing and reacquiring securities
that are issued by the dealer, including
warrants on securities, hybrid securi-
ties, and structured notes;

(3) Engaging in cash management se-
curities activities;

(4) Engaging in ancillary portfolio
management securities activities; and

(5) Engaging in such other securities
activities that the Commission des-
ignates by order pursuant to §240.15a—
1(b)(1); and

(b) Consist primarily of the activities
described in paragraphs (a)(1), (a)2),
and (a)(3) of this section; and

(c) Do not consist of any other secu-
rities activities, including engaging in
any transaction in any security that is
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