§ 240.16b–4

17 CFR Ch. II (4–1–10 Edition)

(e) Dispositions to the issuer. Any
transaction, other than a Discretionary Transaction, involving the disposition to the issuer of issuer equity
securities, whether or not intended for
a compensatory or other particular
purpose, shall be exempt, provided that
the terms of such disposition are approved in advance in the manner prescribed by either paragraph (d)(1) or
paragraph (d)(2) of this section.
(f) Discretionary Transactions. A Discretionary Transaction shall be exempt
only if effected pursuant to an election
made at least six months following the
date of the most recent election, with
respect to any plan of the issuer, that
effected a Discretionary Transaction
that was:
(1) An acquisition, if the transaction
to be exempted would be a disposition;
or
(2) A disposition, if the transaction
to be exempted would be an acquisition.

rector, that transaction will not bar such
service. The issuer must believe in good faith
that any current or contemplated transaction in which the director participates will
not be required to be disclosed under
§ 229.404(a) of this chapter, based on information readily available to the issuer and the
director at the time such director proposes
to act as a Non-Employee Director. At such
time as the issuer believes in good faith,
based on readily available information, that
a current or contemplated transaction with
a director will be required to be disclosed
under § 229.404(a) in a future filing, the director no longer is eligible to serve as a NonEmployee Director; provided, however, that
this determination does not result in retroactive loss of a Rule 16b-3 exemption for a
transaction previously approved by the director while serving as a Non-Employee Director consistent with this note. In making
the determinations specified in this Note,
the issuer may rely on information it obtains from the director, for example, pursuant to a response to an inquiry.
[61 FR 30393, June 14, 1996, as amended at 70
FR 46089, Aug. 9, 2005; 71 FR 53263, Sept. 8,
2006]
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NOTES TO § 240.16b–3
NOTE (1): The exercise or conversion of a
derivative security that does not satisfy the
conditions of this section is eligible for exemption from section 16(b) of the Act to the
extent that the conditions of § 240.16b–6(b)
are satisfied.
NOTE (2): Section 16(a) reporting requirements applicable to transactions exempt
pursuant to this section are set forth in
§ 240.16a–3(f) and (g) and § 240.16a–4.
NOTE (3): The approval conditions of paragraphs (d)(1), (d)(2) and (e) of this section require the approval of each specific transaction, and are not satisfied by approval of a
plan in its entirety except for the approval of
a plan pursuant to which the terms and conditions of each transaction are fixed in advance, such as a formula plan. Where the
terms of a subsequent transaction (such as
the exercise price of an option, or the provision of an exercise or tax withholding right)
are provided for in a transaction as initially
approved pursuant to paragraphs (d)(1), (d)(2)
or (e), such subsequent transaction shall not
require further specific approval.
NOTE (4): For purposes of determining a director’s status under those portions of paragraph (b)(3)(i) that reference § 229.404(a) of
this chapter, an issuer may rely on the disclosure provided under § 229.404(a) of this
chapter for the issuer’s most recent fiscal
year contained in the most recent filing in
which disclosure required under § 229.404(a) is
presented. Where a transaction disclosed in
that filing was terminated before the director’s proposed service as a Non-Employee Di-

§ 240.16b–4

[Reserved]

§ 240.16b–5
ance.

Bona fide gifts and inherit-

Both the acquisition and the disposition of equity securities shall be exempt from the operation of section
16(b) of the Act if they are: (a) Bona
fide gifts; or (b) transfers of securities
by will or the laws of descent and distribution.
§ 240.16b–6

Derivative securities.

(a) The establishment of or increase
in a call equivalent position or liquidation of or decrease in a put equivalent
position shall be deemed a purchase of
the underlying security for purposes of
section 16(b) of the Act, and the establishment of or increase in a put equivalent position or liquidation of or decrease in a call equivalent position
shall be deemed a sale of the underlying securities for purposes of section
16(b) of the Act: Provided, however,
That if the increase or decrease occurs
as a result of the fixing of the exercise
price of a right initially issued without
a fixed price, where the date the price
is fixed is not known in advance and is
outside the control of the recipient, the
increase or decrease shall be exempt
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§ 240.16b–7

from section 16(b) of the Act with respect to any offsetting transaction
within the six months prior to the date
the price is fixed.
(b) The closing of a derivative security position as a result of its exercise
or conversion shall be exempt from the
operation of section 16(b) of the Act,
and the acquisition of underlying securities at a fixed exercise price due to
the exercise or conversion of a call
equivalent position or the disposition
of underlying securities at a fixed exercise price due to the exercise of a put
equivalent position shall be exempt
from the operation of section 16(b) of
the Act: Provided, however, That the acquisition of underlying securities from
the exercise of an out-of-the-money option, warrant, or right shall not be exempt unless the exercise is necessary
to comport with the sequential exercise provisions of the Internal Revenue
Code (26 U.S.C. 422A).

Such profits may be measured by calculating the short-swing profits that
would have been realized had the subject transactions involved purchases
and sales solely of the derivative security that was purchased or solely of the
derivative security that was sold, valued as of the time of the matching purchase or sale, and calculated for the
lesser of the number of underlying securities actually purchased or sold.
(d) Upon cancellation or expiration of
an option within six months of the
writing of the option, any profit derived from writing the option shall be
recoverable under section 16(b) of the
Act. The profit shall not exceed the
premium received for writing the option. The disposition or closing of a
long derivative security position, as a
result of cancellation or expiration,
shall be exempt from section 16(b) of
the Act where no value is received from
the cancellation or expiration.

NOTE TO PARAGRAPH (b): The exercise or
conversion of a derivative security that does
not satisfy the conditions of this section is
eligible for exemption from section 16(b) of
the Act to the extent that the conditions of
§ 240.16b–3 are satisfied.

[56 FR 7270, Feb. 21, 1991, as amended at 61
FR 30394, June 14, 1996]

(c) In determining the short-swing
profit recoverable pursuant to section
16(b) of the Act from transactions involving the purchase and sale or sale
and purchase of derivative and other
securities, the following rules apply:
(1) Short-swing profits in transactions involving the purchase and sale
or sale and purchase of derivative securities that have identical characteristics (e.g., purchases and sales of call
options of the same strike price and expiration date, or purchases and sales of
the same series of convertible debentures) shall be measured by the actual
prices paid or received in the shortswing transactions.
(2) Short-swing profits in transactions involving the purchase and sale
or sale and purchase of derivative securities having different characteristics
but related to the same underlying security (e.g., the purchase of a call option and the sale of a convertible debenture) or derivative securities and
underlying securities shall not exceed
the difference in price of the underlying security on the date of purchase
or sale and the date of sale or purchase.

§ 240.16b–7 Mergers, reclassifications,
and consolidations.
(a) The following transactions shall
be exempt from the provisions of section 16(b) of the Act:
(1) The acquisition of a security of a
company, pursuant to a merger, reclassification or consolidation, in exchange
for a security of a company that before
the merger, reclassification or consolidation, owned 85 percent or more of either:
(i) The equity securities of all other
companies involved in the merger, reclassification or consolidation, or in
the case of a consolidation, the resulting company; or
(ii) The combined assets of all the
companies involved in the merger, reclassification or consolidation, computed according to their book values
before the merger, reclassification or
consolidation as determined by reference to their most recent available
financial statements for a 12 month period before the merger, reclassification
or consolidation, or such shorter time
as the company has been in existence.
(2) The disposition of a security, pursuant to a merger, reclassification or
consolidation, of a company that before the merger, reclassification or
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