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Securities and Exchange Commission

§ 230.504

reliance on § 230.504, § 230.505, or § 230.506
must file with the Commission a notice
of sales containing the information required by Form D (17 CFR 239.500) for
each new offering of securities no later
than 15 calendar days after the first
sale of securities in the offering, unless
the end of that period falls on a Saturday, Sunday or holiday, in which case
the due date would be the first business
day following.
(2) An issuer may file an amendment
to a previously filed notice of sales on
Form D at any time.
(3) An issuer must file an amendment
to a previously filed notice of sales on
Form D for an offering:
(i) To correct a material mistake of
fact or error in the previously filed notice of sales on Form D, as soon as
practicable after discovery of the mistake or error;
(ii) To reflect a change in the information provided in the previously filed
notice of sales on Form D, as soon as
practicable after the change, except
that no amendment is required to reflect a change that occurs after the offering terminates or a change that occurs solely in the following information:
(A) The address or relationship to the
issuer of a related person identified in
response to Item 3 of the notice of sales
on Form D;
(B) An issuer’s revenues or aggregate
net asset value;
(C)
The
minimum
investment
amount, if the change is an increase, or
if the change, together with all other
changes in that amount since the previously filed notice of sales on Form D,
does not result in a decrease of more
than 10%;
(D) Any address or state(s) of solicitation shown in response to Item 12 of
the notice of sales on Form D;
(E) The total offering amount, if the
change is a decrease, or if the change,
together with all other changes in that
amount since the previously filed notice of sales on Form D, does not result
in an increase of more than 10%;
(F) The amount of securities sold in
the offering or the amount remaining
to be sold;
(G) The number of non-accredited investors who have invested in the offer-

ing, as long as the change does not increase the number to more than 35;
(H) The total number of investors
who have invested in the offering; or
(I) The amount of sales commissions,
finders’ fees or use of proceeds for payments to executive officers, directors
or promoters, if the change is a decrease, or if the change, together with
all other changes in that amount since
the previously filed notice of sales on
Form D, does not result in an increase
of more than 10%; and
(iii) Annually, on or before the first
anniversary of the filing of the notice
of sales on Form D or the filing of the
most recent amendment to the notice
of sales on Form D, if the offering is
continuing at that time.
(4) An issuer that files an amendment
to a previously filed notice of sales on
Form D must provide current information in response to all requirements of
the notice of sales on Form D regardless of why the amendment is filed.
(b) How notice of sales on Form D must
be filed and signed. (1) A notice of sales
on Form D must be filed with the Commission in electronic format by means
of the Commission’s Electronic Data
Gathering, Analysis, and Retrieval
System (EDGAR) in accordance with
EDGAR rules set forth in Regulation
S–T (17 CFR Part 232).
(2) Every notice of sales on Form D
must be signed by a person duly authorized by the issuer.
[73 FR 10615, Feb. 27, 2008]

§ 230.504 Exemption for limited offerings and sales of securities not exceeding $1,000,000.
(a) Exemption. Offers and sales of securities that satisfy the conditions in
paragraph (b) of this § 230.504 by an
issuer that is not:
(1) Subject to the reporting requirements of section 13 or 15(d) of the Exchange Act,;
(2) An investment company; or
(3) A development stage company
that either has no specific business
plan or purpose or has indicated that
its business plan is to engage in a
merger or acquisition with an unidentified company or companies, or other
entity or person, shall be exempt from
the provision of section 5 of the Act
under section 3(b) of the Act.
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(b) Conditions to be met—(1) General
conditions. To qualify for exemption
under this § 230.504, offers and sales
must satisfy the terms and conditions
of §§ 230.501 and 230.502 (a), (c) and (d),
except that the provisions of § 230.502
(c) and (d) will not apply to offers and
sales of securities under this § 230.504
that are made:
(i) Exclusively in one or more states
that provide for the registration of the
securities, and require the public filing
and delivery to investors of a substantive disclosure document before
sale, and are made in accordance with
those state provisions;
(ii) In one or more states that have
no provision for the registration of the
securities or the public filing or delivery of a disclosure document before
sale, if the securities have been registered in at least one state that provides for such registration, public filing and delivery before sale, offers and
sales are made in that state in accordance with such provisions, and the disclosure document is delivered before
sale to all purchasers (including those
in the states that have no such procedure); or
(iii) Exclusively according to state
law exemptions from registration that
permit general solicitation and general
advertising so long as sales are made
only to ‘‘accredited investors’’ as defined in § 230.501(a).
(2) The aggregate offering price for
an offering of securities under this
§ 230.504, as defined in § 230.501(c), shall
not exceed $1,000,000, less the aggregate
offering price for all securities sold
within the twelve months before the
start of and during the offering of securities under this § 230.504, in reliance on
any exemption under section 3(b), or in
violation of section 5(a) of the Securities Act.
NOTE 1: The calculation of the aggregate
offering price is illustrated as follows:
If an issuer sold $900,000 on June 1, 1987
under this § 230.504 and an additional
$4,100,000 on December 1, 1987 under § 230.505,
the issuer could not sell any of its securities
under this § 230.504 until December 1, 1988.
Until then the issuer must count the December 1, 1987 sale towards the $1,000,000 limit
within the preceding twelve months.
NOTE 2: If a transaction under § 230.504 fails
to meet the limitation on the aggregate offering price, it does not affect the avail-

ability of this § 230.504 for the other transactions considered in applying such limitation. For example, if an issuer sold $1,000,000
worth of its securities on January 1, 1988
under this § 230.504 and an additional $500,000
worth on July 1, 1988, this § 230.504 would not
be available for the later sale, but would still
be applicable to the January 1, 1988 sale.
[57 FR 36473, Aug. 13, 1992, as amended at 61
FR 30402, June 14, 1996; 64 FR 11094, Mar. 8,
1999]

§ 230.505 Exemption for limited offers
and sales of securities not exceeding $5,000,000.
(a) Exemption. Offers and sales of securities that satisfy the conditions in
paragraph (b) of this section by an
issuer that is not an investment company shall be exempt from the provisions of section 5 of the Act under section 3(b) of the Act.
(b) Conditions to be met—(1) General
conditions. To qualify for exemption
under this section, offers and sales
must satisfy the terms and conditions
of §§ 230.501 and 230.502.
(2) Specific conditions—(i) Limitation
on aggregate offering price. The aggregate offering price for an offering of securities under this § 230.505, as defined
in
§ 203.501(c),
shall
not
exceed
$5,000,000, less the aggregate offering
price for all securities sold within the
twelve months before the start of and
during the offering of securities under
this section in reliance on any exemption under section 3(b) of the Act or in
violation of section 5(a) of the Act.
NOTE: The calculation of the aggregate offering price is illustrated as follows:
Example 1: If an issuer sold $2,000,000 of its
securities on June 1, 1982 under this § 230.505
and an additional $1,000,000 on September 1,
1982, the issuer would be permitted to sell
only $2,000,000 more under this § 230.505 until
June 1, 1983. Until that date the issuer must
count both prior sales towards the $5,000,000
limit. However, if the issuer made its third
sale on June 1, 1983, the issuer could then sell
$4,000,000 of its securities because the June 1,
1982 sale would not be within the preceding
twelve months.
Example 2: If an issuer sold $500,000 of its
securities on June 1, 1982 under § 230.504 and
an additional $4,500,000 on December 1, 1982
under this section, then the issuer could not
sell any of its securities under this section
until June 1, 1983. At that time it could sell
an additional $500,000 of its securities.

692

VerDate Mar<15>2010

10:04 Jun 02, 2010

Jkt 220055

PO 00000

Frm 00702

Fmt 8010

Sfmt 8010

Y:\SGML\220055.XXX

220055

