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§ 204.34

17 CFR Ch. II (4–1–10 Edition)

processing pay documents, if the overpayment occurred within the four pay
periods preceding the adjustment and,
at the time of such adjustment, or as
soon thereafter as practical, the individual is provided written notice of the
nature and the amount of the adjustment and point of contact for contesting such adjustment; or any adjustment to collect a debt amounting to
$50 or less, if, at the time of such adjustment, or as soon thereafter as practical, the individual is provided written
notice of the nature and the amount of
the adjustment and a point of contact
for contesting such adjustment. When
required, the written notice must include the following:
(a) The nature, origin and amount of
the indebtedness determined by the
Commission to be due;
(b) The intention of the Commission
to collect the debt through deductions
from the employee’s current disposable
pay account;
(c) The frequency and amount of the
intended deductions (stated as a fixed
dollar amount or as a percentage of
pay, not to exceed 15 percent of disposable pay) and the intention to continue
the deductions until the debt is paid in
full or otherwise resolved;
(d) An explanation of the Commission’s policy concerning interest, penalties, and administrative costs, including a statement that such assessments must be made unless excused in
accordance with the FCCS;
(e) The employee’s right to inspect
and copy Commission records relating
to the debt (if copies of such records
are not attached), or if the employee or
his or her representative cannot personally inspect the records, the right
to request and receive a copy of such
records. The Commission will respond
to a request for inspection and/or copying as soon as practicable;
(f) The opportunity, under terms
agreeable to the Commission, to enter
into a written agreement to establish a
schedule for repayment in lieu of offset. The agreement must be in writing,
signed by both the employee and the
Commission, and documented in the
Commission’s files (31 CFR 901.3(b));
(g) The employee’s right to a hearing
conducted by an official arranged by
the Commission if a petition is filed as

prescribed by § 204.35, Petition for preoffset hearing. Such hearing official
will be either an administrative law
judge or at the chief administrative
law judge’s discretion, another hearing
official who is also not under the control of the head of the agency;
(h) The method and time period for
petitioning for a hearing, including a
statement that the timely filing of a
petition for hearing will stay the commencement of collection proceedings;
(i) If a hearing is requested, the hearing official will issue a final decision,
based on information presented to the
hearing official, at the earliest practicable date, but no later than 60 days
after the petition for the hearing is
filed unless the employee requests and
the hearing official, for good cause or
in the interests of justice, deems it
necessary to extend that time period (5
CFR 550.1104(d)(10));
(j) That any knowingly false or frivolous statements, representations, or
evidence may subject the employee to:
(1) Disciplinary procedures appropriate under 5 U.S.C. chapter 75, 5 CFR
part 752, or any other applicable statutes or regulations;
(2) Penalties under the False Claims
Act, 31 U.S.C. 3729–3731, or any other
applicable statutory authority; and/or
(3) Criminal penalties under 18 U.S.C.
286, 287, 1001, and 1002, or any other applicable statutory authority.
(k) Any other rights and remedies
available to the employee under statutes or regulations governing the program for which the collection is being
made;
(l) The employee’s right to a prompt
refund if amounts paid or deducted by
salary offset are later waived or found
not owed to the United States, unless
otherwise provided by law or contract;
and
(m) The specific address to which all
correspondence shall be directed regarding the debt.
[58 FR 38520, July 19, 1993, as amended at 66
FR 54131, Oct. 26, 2001]

§ 204.34 Employee response.
(a) Introduction. An employee must
respond to a pre-offset notice, if at all,
within 15 calendar days following receipt, in one or more of the ways discussed in § 204.34, Employee response,
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and § 204.35, Petition for pre-offset
hearing. Where applicable, the employee bears the burdens of proof and
persuasion.
(b) Responses must be submitted in
writing to the program official who
signed the pre-offset notice. A timely
response will stay the commencement
of collection by salary offset, at least
until the issuance of a written decision. (See § 204.37, Extensions of time).
Failure to submit a timely response
will be treated as an admission of indebtedness, and will result in salary
offset in accordance with the terms
specified in the pre-offset notice.
(c) A response filed after expiration
of the 15 day period may be accepted if
the employee can show that the delay
was due to circumstances beyond his or
her control or failure to receive notice
of the time limit (unless otherwise
aware of it).
(d) Voluntary repayment agreement. An
employee may request to enter into a
voluntary written agreement for repayment of the debt in lieu of offset. It is
within the discretion of the program
official whether to enter into such an
agreement, and if so, upon what terms.
Voluntary deductions may exceed 15
percent of the employee’s disposable
pay. If an agreement is reached, the
agreement must be in writing, and
must be signed by both the employee
and the program official. A signed copy
must be sent to the Comptroller’s office. The program official shall notify
the employee in writing of its decision
not to accept the proposed voluntary
repayment schedule before making any
deductions from the employee’s salary.
(e) Waiver. Any request for waiver of
the debt must be accompanied by evidence that the waiver is authorized by
law.
(f) Reconsideration. An employee may
request reconsideration of the existence or amount of the debt or the offset schedule as reflected in the pre-offset notice. The request must be accompanied by a detailed narrative and supporting documentation as to why the
offset decision is erroneous and/or why
the offset schedule imposes an undue
hardship.

§ 204.35

Petition for pre-offset hearing.

(a) The employee may petition for a
pre-offset hearing. The petition must
state with specificity why the employee believes the agency’s determination is in error. To the extent that
a debt has not been established by judicial or administrative order, a debtor
may request a pre-offset hearing concerning the existence or amount of the
debt or the terms of repayment. With
respect to debts established by a judicial or administrative order, a debtor
may request a pre-offset hearing concerning the payment or other discharge
of the debt.
(b) The petition must fully identify
and explain, with reasonable specificity, all the facts, evidence and witnesses, if any, that the employee believes support his or her position. The
petition must be signed by the employee.
[ 58 FR 38520, July 19, 1993, as amended at 66
FR 54131, Oct. 26, 2001]

§ 204.36 Granting of a pre-offset hearing.
(a) If the employee timely requests a
pre-offset hearing or the timeliness is
waived, the program official must:
(1) arrange for a hearing official. If
the hearing official is an administrative law judge, he or she shall be designated by the Chief Administrative
Law Judge as set forth in 17 CFR
200.310(a)(2); and
(2) provide the hearing official with a
copy of all records on which the determination of the debt and any involuntary repayment schedule are based.
(b) The hearing official shall notify
the employee by personal service, by
first class, registered or certified mail,
or by a reliable commercial courier or
overnight delivery service whether the
employee is entitled to an oral or
‘‘paper’’ (i.e., a review on the written
record) hearing. (See 31 CFR 901.3(e).)
Within 20 calendar days of receipt of
this notice the employee shall provide
the hearing official with a full description of all relevant facts, documentary
evidence, and witnesses which the employee believes support his or her position. The hearing official may extend
the time for the employee to respond
to the notice for good cause shown.
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