Securities and Exchange Commission

§ 201.401

petition for review or a motion to correct a manifest error of fact in the initial decision, and if the Commission
does not order review of a decision on
its own initiative, the Commission will
issue an order that the decision has become final as to that party. The decision becomes final upon issuance of the
order. The order of finality shall state
the date on which sanctions, if any,
take effect. Notice of the order shall be
published in the SEC Docket and on the
SEC Web site.
[60 FR 32796, June 23, 1995, as amended at 68
FR 35789, June 17, 2003; 69 FR 13178, Mar. 19,
2004]
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APPEAL TO THE COMMISSION AND
COMMISSION REVIEW
§ 201.400 Interlocutory review.
(a) Availability. The Commission may,
at any time, on its own motion, direct
that any matter be submitted to it for
review. Petitions by parties for interlocutory review are disfavored, and the
Commission ordinarily will grant a petition to review a hearing officer ruling
prior to its consideration of an initial
decision only in extraordinary circumstances. The Commission may decline to consider a ruling certified by a
hearing officer pursuant to paragraph
(c) of this section or the petition of a
party who has been denied certification
if it determines that interlocutory review is not warranted or appropriate
under the circumstances. This section
is the exclusive remedy for review of a
hearing officer’s ruling prior to Commission consideration of the entire proceeding and is the sole mechanism for
appeal of actions delegated pursuant to
§§ 200.30–9 and 200.30–10 of this chapter.
(b) Expedited consideration. Interlocutory review of a hearing officer’s ruling
shall be expedited in every way, consistent with the Commission’s other responsibilities.
(c) Certification process. A ruling submitted to the Commission for interlocutory review must be certified in
writing by the hearing officer and shall
specify the material relevant to the
ruling involved. The hearing officer
shall not certify a ruling unless:
(1) His or her ruling would compel
testimony of Commission members, officers or employees or the production

of documentary evidence in their custody; or
(2) Upon application by a party, within five days of the hearing officer’s ruling, the hearing officer is of the opinion that:
(i) The ruling involves a controlling
question of law as to which there is
substantial ground for difference of
opinion; and
(ii) An immediate review of the order
may materially advance the completion of the proceeding.
(d) Proceedings not stayed. The filing
of an application for review or the
grant of review shall not stay proceedings before the hearing officer unless he or she, or the Commission, shall
so order. The Commission will not consider the motion for a stay unless the
motion shall have first been made to
the hearing officer.
[60 FR 32796, June 23, 1995, as amended at 69
FR 13178, Mar. 19, 2004]

§ 201.401

Consideration of stays.

(a) Procedure. A request for a stay
shall be made by written motion, filed
pursuant to § 201.154, and served on all
parties pursuant to § 201.150. The motion shall state the reasons for the relief requested and the facts relied upon,
and, if the facts are subject to dispute,
the motion shall be supported by affidavits or other sworn statements or
copies thereof. Portions of the record
relevant to the relief sought, if available to the movant, shall be filed with
the motion. The Commission may issue
a stay based on such motion or on its
own motion.
(b) Scope of relief. The Commission
may grant a stay in whole or in part,
and may condition relief under this
section upon such terms, or upon the
implementation of such procedures, as
it deems appropriate.
(c) Stay of a Commission order. A motion for a stay of a Commission order
may be made by any person aggrieved
thereby who would be entitled to review in a federal court of appeals. A
motion seeking to stay the effectiveness of a Commission order pending judicial review may be made to the Commission at any time during which the
Commission retains jurisdiction over
the proceeding.
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§ 201.410

17 CFR Ch. II (4–1–10 Edition)

(d) Stay of an action by a self-regulatory organization—(1) Availability. A
motion for a stay of an action by a selfregulatory organization for which the
Commission is the appropriate regulatory agency, for which action review
may be sought pursuant to § 201.420,
may be made by any person aggrieved
thereby at the time an application for
review is filed in accordance with
§ 201.420 or thereafter.
(2) Summary entry. A stay may be entered summarily, without notice and
opportunity for hearing.
(3) Expedited consideration. Where the
action complained of has already taken
effect and the motion for stay is filed
within 10 days of the effectiveness of
the action, or where the action complained of, will, by its terms, take effect within five days of the filing of the
motion for stay, the consideration of
and decision on the motion for a stay
shall be expedited in every way, consistent with the Commission’s other responsibilities. Where consideration will
be expedited, persons opposing the motion for a stay may file a statement in
opposition within two days of service
of the motion unless the Commission,
by written order, shall specify a different period.
(e) Lifting of stay of action by the Public
Company
Accounting
Oversight
Board—(1) Availability. Any person aggrieved by a stay of action by the
Board entered in accordance with 15
U.S.C. 7215(e) for which review has been
sought pursuant to § 201.440 or which
the Commission has taken up on its
motion pursuant to § 201.441 may make
a motion to lift the stay. The Commission may, at any time, on its own motion determine whether to lift the
automatic stay.
(2) Summary action. The Commission
may lift a stay summarily, without notice and opportunity for hearing.
(3) Expedited consideration. The Commission may expedite consideration of
a motion to lift a stay of Board action,
consistent with the Commission’s
other responsibilities. Where consideration is expedited, persons opposing
the lifting of the stay may file a statement in opposition within two days of
service of the motion requesting lifting
of the stay unless the Commission, by

written order, shall specify a different
period.
[60 FR 32796, June 23, 1995, as amended at 69
FR 13178, Mar. 19, 2004]

§ 201.410 Appeal of initial decisions by
hearing officers.
(a) Petition for review; when available.
In any proceeding in which an initial
decision is made by a hearing officer,
any party, and any other person who
would have been entitled to judicial review of the decision entered therein if
the Commission itself had made the decision, may file a petition for review of
the decision with the Commission.
(b) Procedure. The petition for review
of an initial decision shall be filed with
the Commission within such time after
service of the initial decision as prescribed by the hearing officer pursuant
to § 201.360(b) unless a party has filed a
motion to correct an initial decision
with the hearing officer. If such correction has been sought, a party shall
have 21 days from the date of the hearing officer’s order resolving the motion
to correct to file a petition for review.
The petition shall set forth the specific
findings and conclusions of the initial
decision as to which exception is
taken, together with supporting reasons for each exception. Supporting
reasons may be stated in summary
form. Any exception to an initial decision not stated in the petition for review, or in a previously filed proposed
finding made pursuant to § 201.340 may,
at the discretion of the Commission, be
deemed to have been waived by the petitioner. In the event a petition for review is filed, any other party to the
proceeding may file a cross-petition for
review within the original time allowed for seeking review or within ten
days from the date that the petition
for review was filed, whichever is later.
(c) Financial disclosure statement requirement. Any person who files a petition for review of an initial decision
that asserts that person’s inability to
pay either disgorgement, interest or a
penalty shall file with the opening
brief a sworn financial disclosure statement containing the information specified in § 201.630(b).
(d) [Reserved]

180

VerDate Mar<15>2010

10:04 Jun 02, 2010

Jkt 220055

PO 00000

Frm 00190

Fmt 8010

Sfmt 8010

Y:\SGML\220055.XXX

220055

