Federal Trade Commission

§ 316.5

commercial product or service used or
purchased by the recipient;
(3) With respect to a subscription,
membership, account, loan, or comparable ongoing commercial relationship involving the ongoing purchase or
use by the recipient of products or
services offered by the sender, to provide —
(i) Notification concerning a change
in the terms or features;
(ii) Notification of a change in the recipient’s standing or status; or
(iii) At regular periodic intervals, account balance information or other
type of account statement;
(4) To provide information directly
related to an employment relationship
or related benefit plan in which the recipient is currently involved, participating, or enrolled; or
(5) To deliver goods or services, including product updates or upgrades,
that the recipient is entitled to receive
under the terms of a transaction that
the recipient has previously agreed to
enter into with the sender.
§ 316.4 Requirement to place warning
labels on commercial electronic
mail that contains sexually oriented
material.
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(a) Any person who initiates, to a
protected computer, the transmission
of a commercial electronic mail message that includes sexually oriented
material must:
(1) Exclude sexually oriented materials from the subject heading for the
electronic mail message and include in
the subject heading the phrase ‘‘SEXUALLY-EXPLICIT: ’’ in capital letters
as the first nineteen (19) characters at
the beginning of the subject line; 2
(2) Provide that the content of the
message that is initially viewable by
the recipient, when the message is
opened by any recipient and absent any
further actions by the recipient, include only the following information:
2 The
phrase
‘‘SEXUALLY-EXPLICIT’’
comprises 17 characters, including the dash
between the two words. The colon (:) and the
space following the phrase are the 18th and
19th characters.

(i) The phrase ‘‘SEXUALLY-EXPLICIT: ’’ in a clear and conspicuous
manner; 3
(ii) Clear and conspicuous identification that the message is an advertisement or solicitation;
(iii) Clear and conspicuous notice of
the opportunity of a recipient to decline to receive further commercial
electronic mail messages from the
sender;
(iv) A functioning return electronic
mail address or other Internet-based
mechanism, clearly and conspicuously
displayed, that
(A) A recipient may use to submit, in
a manner specified in the message, a
reply electronic mail message or other
form of Internet-based communication
requesting not to receive future commercial electronic mail messages from
that sender at the electronic mail address where the message was received;
and
(B) Remains capable of receiving
such messages or communications for
no less than 30 days after the transmission of the original message;
(v) Clear and conspicuous display of a
valid physical postal address of the
sender; and
(vi) Any needed instructions on how
to access, or activate a mechanism to
access, the sexually oriented material,
preceded by a clear and conspicuous
statement that to avoid viewing the
sexually oriented material, a recipient
should delete the email message without following such instructions.
(b) Prior affirmative consent. Paragraph (a) does not apply to the transmission of an electronic mail message
if the recipient has given prior affirmative consent to receipt of the message.
§ 316.5 Prohibition on charging a fee
or imposing other requirements on
recipients who wish to opt out.
Neither a sender nor any person acting on behalf of a sender may require
that any recipient pay any fee, provide
any information other than the recipient’s electronic mail address and optout preferences, or take any other
steps except sending a reply electronic
3 This phrase consists of nineteen (19) characters and is identical to the phrase required
in 316.5(a)(1) of this Rule.
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