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with any statement he may wish to
have considered by the Commission.
The Commission shall promptly determine the validity of the grounds alleged, either directly or on the report
of another Administrative Law Judge
appointed to conduct a hearing for that
purpose.
(3) Such motion shall be filed at the
earliest practicable time after the participant learns, or could reasonably
have learned, of the alleged grounds for
disqualification.
(h) Failure to comply with Administrative Law Judge’s directions. Any party
who refuses or fails to comply with a
lawfully issued order or direction of an
Administrative Law Judge may be considered to be in contempt of the Commission. The circumstances of any
such neglect, refusal, or failure, together with a recommendation for appropriate action, shall be promptly certified by the Administrative Law Judge
to the Commission. The Commission
may make such orders in regard thereto as the circumstances may warrant.

statement, other than one made by the
declarant while testifying at the hearing, offered in evidence to prove the
truth of the matter asserted. If otherwise meeting the standards for admissibility described in this paragraph,
depositions, investigational hearings,
prior testimony in Commission or
other proceedings, and any other form
of hearsay, shall be admissible and
shall not be excluded solely on the
ground that they are or contain hearsay. Statements or testimony by a
party-opponent, if relevant, shall be
admitted.
(c) Admissibility of third party documents. Extrinsic evidence of authenticity as a condition precedent to admissibility of documents received from
third parties is not required with respect to the original or a duplicate of a
domestic record of regularly conducted
activity by that third party that otherwise meets the standards of admissibility described in paragraph (b) if accompanied by a written declaration of
its custodian or other qualified person,
in a manner complying with any Act of
Congress or rule prescribed by the Supreme Court pursuant to statutory authority, certifying that the record:
(1) Was made at or near the time of
the occurrence of the matters set forth
by, or from information transmitted
by, a person with knowledge of those
matters;
(2) Was kept in the course of the regularly conducted activity; and
(3) Was made by the regularly conducted activity as a regular practice.
(d) Presentation of evidence. (1) A
party is entitled to present its case or
defense by sworn oral testimony and
documentary evidence, to submit rebuttal evidence, and to conduct such
cross-examination as, in the discretion
of the Commission or the Administrative Law Judge, may be required for a
full and true disclosure of the facts.
(2) The Administrative Law Judge
shall exercise reasonable control over
the mode and order of interrogating
witnesses and presenting evidence so as
to—
(i) Make the interrogation and presentation effective for the ascertainment of the truth;
(ii) Avoid needless consumption of
time; and
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§ 3.43 Evidence.
(a) Burden of proof. Counsel representing the Commission, or any person who has filed objections sufficient
to warrant the holding of an adjudicative hearing pursuant to § 3.13, shall
have the burden of proof, but the proponent of any factual proposition shall
be required to sustain the burden of
proof with respect thereto.
(b) Admissibility. Relevant, material,
and reliable evidence shall be admitted. Irrelevant, immaterial, and unreliable evidence shall be excluded. Evidence, even if relevant, may be excluded if its probative value is substantially outweighed by the danger of unfair prejudice, confusion of the issues,
or if the evidence would be misleading,
or based on considerations of undue
delay, waste of time, or needless presentation of cumulative evidence. Evidence that constitutes hearsay may be
admitted if it is relevant, material, and
bears satisfactory indicia of reliability
so that its use is fair. Hearsay is a
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(iii) Protect witnesses from harassment or undue embarrassment.
(3) As respondents are in the best position to determine the nature of documents generated by such respondents
and which come from their own files,
the burden of proof is on the respondent to introduce evidence to rebut a
presumption that such documents are
authentic and kept in the regular
course of business.
(e) Information obtained in investigations. Any documents, papers, books,
physical exhibits, or other materials or
information obtained by the Commission under any of its powers may be
disclosed by counsel representing the
Commission when necessary in connection with adjudicative proceedings and
may be offered in evidence by counsel
representing the Commission in any
such proceeding
(f) Official notice. ‘‘Official notice’’
may be taken of any material fact that
is not subject to reasonable dispute in
that it is either generally known within the Commission’s expertise or capable of accurate and ready determination by resort to sources whose accuracy cannot reasonably be questioned.
If official notice is requested or is
taken of a material fact not appearing
in the evidence in the record, the parties, upon timely request, shall be afforded an opportunity to disprove such
noticed fact.
(g) Objections. Objections to evidence
shall timely and briefly state the
grounds relied upon, but the transcript
shall not include argument or debate
thereon except as ordered by the Administrative Law Judge. Rulings on all
objections shall appear in the record.
(h) Exceptions. Formal exception to
an adverse ruling is not required.
(i) Excluded evidence. When an objection to a question propounded to a witness is sustained, the questioner may
make a specific offer of what he or she
expects to prove by the answer of the
witness, or the Administrative Law
Judge may, in his or her discretion, receive and report the evidence in full.
Rejected exhibits, adequately marked
for identification, shall be retained in
the record so as to be available for consideration by any reviewing authority.
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Record.

(a) Reporting and transcription. Hearings shall be stenographically reported
and transcribed by the official reporter
of the Commission under the supervision of the Administrative Law
Judge, and the original transcript shall
be a part of the record and the sole official transcript. The live oral testimony
of each witness shall be video recorded
digitally, and the video recording and
the written transcript of the testimony
shall be made part of the record. Copies
of transcripts are available from the
reporter at rates not to exceed the
maximum rates fixed by contract between the Commission and the reporter.
(b) Corrections. Corrections of the official transcript may be made only
when they involve errors affecting substance and then only in the manner
herein provided. Corrections ordered by
the Administrative Law Judge or
agreed to in a written stipulation
signed by all counsel and parties not
represented by counsel, and approved
by the Administrative Law Judge,
shall be included in the record, and
such stipulations, except to the extent
they are capricious or without substance, shall be approved by the Administrative Law Judge. Corrections
shall not be ordered by the Administrative Law Judge except upon notice and
opportunity for the hearing of objections. Such corrections shall be made
by the official reporter by furnishing
substitute type pages, under the usual
certificate of the reporter, for insertion
in the official record. The original uncorrected pages shall be retained in the
files of the Commission.
(c) Closing of the hearing record. Upon
completion of the evidentiary hearing,
the Administrative Law Judge shall
issue an order closing the hearing
record after giving the parties 3 business days to determine if the record is
complete or needs to be supplemented.
The Administrative Law Judge shall
retain the discretion to permit or order
correction of the record as provided in
§ 3.44(b).
[74 FR 1832, Jan. 13, 2009]

[74 FR 1831, Jan. 13, 2009]
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