Federal Trade Commission

§ 260.2

audio, equal prominence must be given
the ‘‘estimated city mpg’’ and/or the
‘‘estimated highway mpg’’ figure(s); 8
(2) The source of the non-EPA test is
clearly and conspicuously identified;
(3) The driving conditions and variables simulated by the test which differ
from those used to measure the ‘‘estimated city mpg’’ and/or the ‘‘estimated
highway mpg,’’ and which result in a
change in fuel economy, are clearly
and conspicuously disclosed. 9 Such
conditions and variables may include,
but are not limited to, road or dynamometer test, average speed, range of
speed, hot or cold start, and temperature; and
(4) The advertisement clearly and
conspicuously discloses any distinctions in ‘‘vehicle configuration’’ and
other equipment affecting mileage performance (e.g., design or equipment
differences which distinguish subconfigurations as defined by EPA) between the automobiles tested in the
non-EPA test and the EPA tests.
[60 FR 56231, Nov. 8, 1995]
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§ 260.2
Statement of purpose.
Scope of guides.
Structure of the guides.

8 The Commission will regard the following
as constituting equal prominence. For radio
and television when any other estimate is
used in the audio: The estimated city and/or
highway mpg must be stated, either before
or after each disclosure of such other estimate at least as audibly as such other estimate.
9 For dynamometer tests any difference between the EPA and non-EPA tests must be
disclosed. For in-use tests, the Commission
realizes that it is impossible to duplicate the
EPA test conditions, and that in-use tests
may be designed to simulate a particular
driving situation. It must be clear from the
context of the advertisement what driving
situation is being simulated (e.g., cold
weather driving, highway driving, heavy load
conditions). Furthermore, any driving or vehicle condition must be disclosed if it is significantly different from that which an appreciable number of consumers (whose driving condition is being simulated) would expect to encounter.

Statement of purpose.

The guides in this part represent administrative interpretations of laws
administered by the Federal Trade
Commission for the guidance of the
public in conducting its affairs in conformity with legal requirements. These
guides specifically address the application of Section 5 of the FTC Act to environmental advertising and marketing practices. They provide the
basis for voluntary compliance with
such laws by members of industry.
Conduct inconsistent with the positions articulated in these guides may
result in corrective action by the Commission under Section 5 if, after investigation, the Commission has reason to
believe that the behavior falls within
the scope of conduct declared unlawful
by the statute.
Scope of guides.

(a) These guides apply to environmental claims included in labeling, advertising, promotional materials and
all other forms of marketing, whether
asserted directly or by implication,
through words, symbols, emblems,
logos, depictions, product brand names,
or through any other means, including
marketing through digital or electronic means, such as the Internet or
electronic mail. The guides apply to
any claim about the environmental attributes of a product, package or service in connection with the sale, offering for sale, or marketing of such product, package or service for personal,
family or household use, or for commercial, institutional or industrial use.
(b) Because the guides are not legislative rules under Section 18 of the
FTC Act, they are not themselves enforceable regulations, nor do they have
the force and effect of law. The guides
themselves do not preempt regulation
of other federal agencies or of state and
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§ 260.3

16 CFR Ch. I (1–1–10 Edition)

local bodies governing the use of environmental marketing claims. Compliance with federal, state or local law
and
regulations
concerning
such
claims, however, will not necessarily
preclude Commission law enforcement
action under Section 5.
[63 FR 24248, May 1, 1998]

§ 260.3 Structure of the guides.
The guides are composed of general
principles and specific guidance on the
use of environmental claims. These
general principles and specific guidance are followed by examples that
generally address a single deception
concern. A given claim may raise
issues that are addressed under more
than one example and in more than one
section of the guides. In many of the
examples, one or more options are presented for qualifying a claim. These options are intended to provide a ‘‘safe
harbor’’ for marketers who want certainty about how to make environmental claims. They do not represent
the only permissible approaches to
qualifying a claim. The examples do
not illustrate all possible acceptable
claims or disclosures that would be
permissible under Section 5. In addition, some of the illustrative disclosures may be appropriate for use on labels but not in print or broadcast advertisements and vice versa. In some
instances, the guides indicate within
the example in what context or contexts a particular type of disclosure
should be considered.

erowe on DSK5CLS3C1PROD with CFR

§ 260.4 Review procedure.
The Commission will review the
guides as part of its general program of
reviewing all industry guides on an ongoing basis. Parties may petition the
Commission to alter or amend these
guides in light of substantial new evidence regarding consumer interpretation of a claim or regarding substantiation of a claim. Following review of
such a petition, the Commission will
take such action as it deems appropriate.
§ 260.5 Interpretation and substantiation of environmental marketing
claims.
Section 5 of the FTC Act makes unlawful deceptive acts and practices in

or affecting commerce. The Commission’s criteria for determining whether
an express or implied claim has been
made are enunciated in the Commission’s Policy Statement on Deception. 1
In addition, any party making an express or implied claim that presents an
objective assertion about the environmental attribute of a product, package
or service must, at the time the claim
is made, possess and rely upon a reasonable basis substantiating the claim.
A reasonable basis consists of competent and reliable evidence. In the
context of environmental marketing
claims, such substantiation will often
require competent and reliable scientific evidence, defined as tests, analyses, research, studies or other evidence based on the expertise of professionals in the relevant area, conducted
and evaluated in an objective manner
by persons qualified to do so, using procedures generally accepted in the profession to yield accurate and reliable
results. Further guidance on the reasonable basis standard is set forth in
the Commission’s 1983 Policy Statement on the Advertising Substantiation Doctrine. 49 FR 30999 (1984); appended to Thompson Medical Co., 104
F.T.C. 648 (1984). The Commission has
also taken action in a number of cases
involving alleged deceptive or unsubstantiated environmental advertising
claims. A current list of environmental
marketing cases and/or copies of individual cases can be obtained by calling
the FTC Consumer Response Center at
(202) 326–2222.
[63 FR 24248, May 1, 1998]

§ 260.6 General principles.
The following general principles
apply to all environmental marketing
claims, including, but not limited to,
those described in § 260.7. In addition,
§ 260.7 contains specific guidance applicable to certain environmental marketing claims. Claims should comport
with all relevant provisions of these
1 Cliffdale Associates, Inc., 103 F.T.C. 110, at
176, 176 n.7, n.8, Appendix, reprinting letter
dated Oct. 14, 1983, from the Commission to
The Honorable John D. Dingell, Chairman,
Committee on Energy and Commerce, U.S.
House of Representatives (1984) (‘‘Deception
Statement’’).
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