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paint and to subscribe to the views presented
previously.

Example 2: A television advertisement por-
trays a woman seated at a desk on which
rest five unmarked computer keyboards. An
announcer says, ‘“‘We asked X, an adminis-
trative assistant for over ten years, to try
these five unmarked keyboards and tell us
which one she liked best.”’The advertisement
portrays X typing on each keyboard and then
picking the advertiser’s brand. The an-
nouncer asks her why, and X gives her rea-
sons. This endorsement would probably not
represent that X actually uses the adver-
tiser’s keyboard at work. In addition, the en-
dorsement also may be required to meet the
standards of §255.3 (expert endorsements).

Example 3: An ad for an acne treatment fea-
tures a dermatologist who claims that the
product is ‘“‘clinically proven’ to work. Be-
fore giving the endorsement, she received a
write-up of the clinical study in question,
which indicates flaws in the design and con-
duct of the study that are so serious that
they preclude any conclusions about the effi-
cacy of the product. The dermatologist is
subject to liability for the false statements
she made in the advertisement. The adver-
tiser is also liable for misrepresentations
made through the endorsement. [See Section
255.3 regarding the product evaluation that
an expert endorser must conduct.

Example 4: A well-known celebrity appears
in an infomercial for an oven roasting bag
that purportedly cooks every chicken per-
fectly in thirty minutes. During the shooting
of the infomercial, the celebrity watches five
attempts to cook chickens using the bag. In
each attempt, the chicken is undercooked
after thirty minutes and requires sixty min-
utes of cooking time. In the commercial, the
celebrity places an uncooked chicken in the
oven roasting bag and places the bag in one
oven. He then takes a chicken roasting bag
from a second oven, removes from the bag
what appears to be a perfectly cooked chick-
en, tastes the chicken, and says that if you
want perfect chicken every time, in just
thirty minutes, this is the product you need.
A significant percentage of consumers are
likely to believe the celebrity’s statements
represent his own views even though he is
reading from a script. The celebrity is sub-
ject to liability for his statement about the
product. The advertiser is also liable for mis-
representations made through the endorse-
ment.

Example 5: A skin care products advertiser
participates in a blog advertising service.
The service matches up advertisers with
bloggers who will promote the advertiser’s
products on their personal blogs. The adver-
tiser requests that a blogger try a new body
lotion and write a review of the product on
her blog. Although the advertiser does not
make any specific claims about the lotion’s
ability to cure skin conditions and the
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blogger does not ask the advertiser whether
there is substantiation for the claim, in her
review the blogger writes that the lotion
cures eczema and recommends the product to
her blog readers who suffer from this condi-
tion. The advertiser is subject to liability for
misleading or unsubstantiated representa-
tions made through the blogger’s endorse-
ment. The blogger also is subject to liability
for misleading or unsubstantiated represen-
tations made in the course of her endorse-
ment. The blogger is also liable if she fails to
disclose clearly and conspicuously that she
is being paid for her services. [See §255.5.]

In order to limit its potential liability, the
advertiser should ensure that the advertising
service provides guidance and training to its
bloggers concerning the need to ensure that
statements they make are truthful and sub-
stantiated. The advertiser should also mon-
itor bloggers who are being paid to promote
its products and take steps necessary to halt
the continued publication of deceptive rep-
resentations when they are discovered.

§255.2 Consumer endorsements.

(a) An advertisement employing en-
dorsements by one or more consumers
about the performance of an advertised
product or service will be interpreted
as representing that the product or
service is effective for the purpose de-
picted in the advertisement. Therefore,
the advertiser must possess and rely
upon adequate substantiation, includ-
ing, when appropriate, competent and
reliable scientific evidence, to support
such claims made through endorse-
ments in the same manner the adver-
tiser would be required to do if it had
made the representation directly, i.e.,
without using endorsements. Consumer
endorsements themselves are not com-
petent and reliable scientific evidence.

(b) An advertisement containing an
endorsement relating the experience of
one or more consumers on a central or
key attribute of the product or service
also will likely be interpreted as rep-
resenting that the endorser’s experi-
ence is representative of what con-
sumers will generally achieve with the
advertised product or service in actual,
albeit variable, conditions of use.
Therefore, an advertiser should possess
and rely upon adequate substantiation
for this representation. If the adver-
tiser does not have substantiation that
the endorser’s experience is representa-
tiveof what consumers will generally
achieve, the advertisement should
clearly and conspicuously disclose the
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generally expected performance in the
depicted circumstances, and the adver-
tiser must possess and rely on adequate
substantiation for that representa-
tion.105/<

(c) Advertisements presenting en-
dorsements by what are represented,
directly or by implication, to be ‘“‘ac-
tual consumers’ should utilize actual
consumers in both the audio and video,
or clearly and conspicuously disclose
that the persons in such advertise-
ments are not actual consumers of the
advertised product.

Example 1: A brochure for a baldness treat-
ment consists entirely of testimonials from
satisfied customers who say that after using
the product, they had amazing hair growth
and their hair is as thick and strong as it
was when they were teenagers. The adver-
tiser must have competent and reliable sci-
entific evidence that its product is effective
in producing new hair growth.

The ad will also likely communicate that
the endorsers’ experiences are representative
of what new users of the product can gen-
erally expect. Therefore, even if the adver-
tiser includes a disclaimer such as, ‘‘Notice:
These testimonials do not prove our product
works. You should not expect to have similar
results,” the ad is likely to be deceptive un-
less the advertiser has adequate substan-
tiation that new users typically will experi-
ence results similar to those experienced by
the testimonialists.

Example 2: An advertisement disseminated
by a company that sells heat pumps presents

105The Commission tested the communica-
tion of advertisements containing
testimonials that clearly and prominently
disclosed either ‘‘Results not typical” or the
stronger ‘‘These testimonials are based on
the experiences of a few people and you are
not likely to have similar results.”’Neither
disclosure adequately reduced the commu-
nication that the experiences depicted are
generally representative. Based upon this re-
search, the Commission believes that similar
disclaimers regarding the limited applica-
bility of an endorser’s experience to what
consumers may generally expect to achieve
are unlikely to be effective.

Nonetheless, the Commission cannot rule
out the possibility that a strong disclaimer
of typicality could be effective in the con-
text of a particular advertisement. Although
the Commission would have the burden of
proof in a law enforcement action, the Com-
mission notes that an advertiser possessing
reliable empirical testing demonstrating
that the net impression of its advertisement
with such a disclaimer is non-deceptive will
avoid the risk of the initiation of such an ac-
tion in the first instance.

16 CFR Ch. | (1-1-10 Edition)

endorsements from three individuals who
state that after installing the company’s
heat pump in their homes, their monthly
utility bills went down by $100, $125, and $150,
respectively. The ad will likely be inter-
preted as conveying that such savings are
representative of what consumers who buy
the company’s heat pump can generally ex-
pect. The advertiser does not have substan-
tiation for that representation because, in
fact, less than 20% of purchasers will save
$100 or more. A disclosure such as, ‘“‘Results
not typical” or, ‘“These testimonials are
based on the experiences of a few people and
you are not likely to have similar results’ is
insufficient to prevent this ad from being de-
ceptive because consumers will still inter-
pret the ad as conveying that the specified
savings are representative of what con-
sumers can generally expect. The ad is less
likely to be deceptive if it clearly and con-
spicuously discloses the generally expected
savings and the advertiser has adequate sub-
stantiation that homeowners can achieve
those results. There are multiple ways that
such a disclosure could be phrased, e.g., ‘‘the
average homeowner saves $35 per month,”
‘‘the typical family saves $560 per month dur-
ing cold months and $20 per month in warm
months,” or ‘“most families save 10% on
their utility bills.”

Example 3: An advertisement for a choles-
terol-lowering product features an individual
who claims that his serum cholesterol went
down by 120 points and does not mention
having made any lifestyle changes. A well-
conducted clinical study shows that the
product reduces the cholesterol levels of in-
dividuals with elevated cholesterol by an av-
erage of 15% and the advertisement clearly
and conspicuously discloses this fact. De-
spite the presence of this disclosure, the ad-
vertisement would be deceptive if the adver-
tiser does not have adequate substantiation
that the product can produce the specific re-
sults claimed by the endorser (i.e., a 120-
point drop in serum cholesterol without any
lifestyle changes).

Example 4: An advertisement for a weight-
loss product features a formerly obese
woman. She says in the ad, “Every day, I
drank 2 WeightAway shakes, ate only raw
vegetables, and exercised vigorously for six
hours at the gym. By the end of six months,
I had gone from 250 pounds to 140
pounds.””The advertisement accurately de-
scribes the woman’s experience, and such a
result is within the range that would be gen-
erally experienced by an extremely over-
weight individual who consumed
WeightAway shakes, only ate raw vegeta-
bles, and exercised as the endorser did. Be-
cause the endorser clearly describes the lim-
ited and truly exceptional circumstances
under which she achieved her results, the ad
is not likely to convey that consumers who
weigh substantially less or use WeightAway
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under less extreme circumstances will lose
110 pounds in six months. (If the advertise-
ment simply says that the endorser lost 110
pounds in six months using WeightAway to-
gether with diet and exercise, however, this
description would not adequately alert con-
sumers to the truly remarkable cir-
cumstances leading to her weight loss.)The
advertiser must have substantiation, how-
ever, for any performance claims conveyed
by the endorsement (e.g., that WeightAway
is an effective weight loss product).

If, in the alternative, the advertisement
simply features ‘‘before’” and ‘‘after’” pic-
tures of a woman who says ‘I lost 50 pounds
in 6 months with WeightAway,” the ad is
likely to convey that her experience is rep-
resentative of what consumers will generally
achieve. Therefore, if consumers cannot gen-
erally expect to achieve such results, the ad
should clearly and conspicuously disclose
what they can expect to lose in the depicted
circumstances (e.g., ‘“‘most women who use
WeightAway for six months lose at least 15
pounds’’).

If the ad features the same pictures but the
testimonialist simply says, ‘I lost 50 pounds
with WeightAway,” and WeightAway users
generally do not lose 50 pounds, the ad
should disclose what results they do gen-
erally achieve (e.g., ‘“‘most women who use
WeightAway lose 15 pounds’’).

Example 5: An advertisement presents the
results of a poll of consumers who have used
the advertiser’s cake mixes as well as their
own recipes. The results purport to show
that the majority believed that their fami-
lies could not tell the difference between the
advertised mix and their own cakes baked
from scratch. Many of the consumers are ac-
tually pictured in the advertisement along
with relevant, quoted portions of their state-
ments endorsing the product. This use of the
results of a poll or survey of consumers rep-
resents that this is the typical result that
ordinary consumers can expect from the ad-
vertiser’s cake mix.

Example 6: An advertisement purports to
portray a ‘‘hidden camera’ situation in a
crowded cafeteria at breakfast time. A
spokesperson for the advertiser asks a series
of actual patrons of the cafeteria for their
spontaneous, honest opinions of the adver-
tiser’s recently introduced breakfast cereal.
Even though the words ‘‘hidden camera’’ are
not displayed on the screen, and even though
none of the actual patrons is specifically
identified during the advertisement, the net
impression conveyed to consumers may well
be that these are actual customers, and not
actors. If actors have been employed, this
fact should be clearly and conspicuously dis-
closed.

Example 7: An advertisement for a recently
released motion picture shows three individ-
uals coming out of a theater, each of whom
gives a positive statement about the movie.

§255.3

These individuals are actual consumers ex-
pressing their personal views about the
movie. The advertiser does not need to have
substantiation that their views are rep-
resentative of the opinions that most con-
sumers will have about the movie. Because
the consumers’ statements would be under-
stood to be the subjective opinions of only
three people, this advertisement is not likely
to convey a typicality message.

If the motion picture studio had ap-
proached these individuals outside the the-
ater and offered them free tickets if they
would talk about the movie on camera after-
wards, that arrangement should be clearly
and conspicuously disclosed. [See §255.5.]

§255.3 Expert endorsements.

(a) Whenever an advertisement rep-
resents, directly or by implication,
that the endorser is an expert with re-
spect to the endorsement message,
then the endorser’s qualifications must
in fact give the endorser the expertise
that he or she is represented as pos-
sessing with respect to the endorse-
ment.

(b) Although the expert may, in en-
dorsing a product, take into account
factors not within his or her expertise
(e.g., matters of taste or price), the en-
dorsement must be supported by an ac-
tual exercise of that expertise in evalu-
ating product features or characteris-
tics with respect to which he or she is
expert and which are relevant to an or-
dinary consumer’s use of or experience
with the product and are available to
the ordinary consumer. This evalua-
tion must have included an examina-
tion or testing of the product at least
as extensive as someone with the same
degree of expertise would normally
need to conduct in order to support the
conclusions presented in the endorse-
ment. To the extent that the advertise-
ment implies that the endorsement was
based upon a comparison, such com-
parison must have been included in the
expert’s evaluation; and as a result of
such comparison, the expert must have
concluded that, with respect to those
features on which he or she is expert
and which are relevant and available to
an ordinary consumer, the endorsed
product is at least equal overall to the
competitors’ products. Moreover,
where the net impression created by
the endorsement is that the advertised
product is superior to other products
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