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Example 1: A seller has a plan for the retail
promotion of its product in Philadelphia.
Some of its retailing customers purchase directly and it offers the plan to them. Other
Philadelphia retailers purchase the seller’s
product through wholesalers. The seller may
use the wholesalers to reach the retailing
customers that buy through them, either by
having the wholesalers notify these retailers,
or by using the wholesalers’ customer lists
for direct notification by the seller.
Example 2: A seller that sells on a direct
basis to some retailers in an area, and to
other retailers in the area through
wholsesalers, has a plan for the promotion of
its product at the retail level. If the seller directly notifies competing direct purchasing
retailers, and competing retailers purchasing
through the wholesalers, the seller is not required to notify its wholesalers.
Example 3: A seller regularly promotes its
product at the retail level and during the
year has various special promotional offers.
The seller’s competing customers include
large direct-purchasing retailers and smaller
retailers that purchase through wholesalers.
The promotions offered can best be used by
the smaller retailers if the funds to which
they are entitled are pooled and used by the
wholesalers on their behalf (newspaper advertisements, for example). If retailers purchasing through a wholesaler designate that
wholesaler as their agent for receiving notice of, collecting, and using promotional allowances for them, the seller may assume
that notice of, and payment under, a promotional plan to such wholesaler constitutes
notice and payment to the retailer. The seller must have a reasonable basis for concluding that the retailers have designated
the wholesaler as their agent.
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§ 240.11 Wholesaler or third party performance of seller’s obligations.
A seller may contract with intermediaries, such as wholesalers, distributors, or other third parties, to perform all or part of the seller’s obligations under sections 2 (d) and (e). The
use of intermediaries does not relieve a
seller of its responsibility to comply
with the law. Therefore, in contracting
with an intermediary, a seller should
ensure that its obligations under the
law are in fact fulfilled.
§ 240.12 Checking customer’s use of
payments.
The seller should take reasonable
precautions to see that the services the
seller is paying for are furnished and
that the seller is not overpaying for
them. The customer should expend the
allowance solely for the purpose for

which it was given. If the seller knows
or should know that what the seller is
paying for or furnishing is not being
properly used by some customers, the
improper payments or services should
be discontinued.
§ 240.13 Customer’s and third party liability.
(a) Customer’s liability: Sections 2
(d) and (e) apply to sellers and not to
customers. However, the Commission
may proceed under section 5 of the
Federal Trade Commission Act against
a customer who knows, or should
know, that it is receiving a discriminatory price through services or allowances not made available on proportionally equal terms to its competitors
engaged in the resale of a seller’s product. Liability for knowingly receiving
such a discrimination may result
whether the discrimination takes place
directly through payments or services,
or indirectly through deductions from
purchase invoices or other similar
means.
Example 1: A customer should not induce or
receive advertising allowances for special
promotion of the seller’s product in connection with the customer’s anniversary sale or
new store opening when the customer knows
or should know that such allowances, or
suitable alternatives, are not available on
proportionally equal terms to all other customers competing with it in the distribution
of the seller’s product.
Example 2: Frequently the employees of
sellers or third parties, such as brokers, perform in-store services for their grocery retailer customers, such as stocking of shelves,
building of displays and checking or rotating
inventory, etc. A customer operating a retail
grocery business should not induce or receive
such services when the customer knows or
should know that such services (or usable
and suitable alternative services) are not
available on proportionally equal terms to
all other customers competing with it in the
distribution of the seller’s product.
Example 3: Where a customer has entered
into a contract, understanding, or arrangement for the purchase of advertising with a
newspaper or other advertising medium that
provides for a deferred rebate or other reduction in the price of the advertising, the customer should advise any seller from whom
reimbursement for the advertising is claimed
that the claimed rate of reimbursement is
subject to a deferred rebate or other reduction in price. In the event that any rebate or
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Federal Trade Commission

§ 251.1

adjustment in the price is received, the customer should refund to the seller the amount
of any excess payment or allowance.
Example 4: A customer should not induce or
receive an allowance in excess of that offered
in the seller’s advertising plan by billing the
seller at ‘‘vendor rates’’ or for any other
amount in excess of that authorized in the
seller’s promotional program.

Example 4: An advertising agent buys a
large volume of newspaper advertising space
at a low, unpublished negotiated rate. Retailers then buy the space from the agent at
a rate lower than they could buy this space
directly from the newspaper. The agent
should not furnish the retailers invoices
showing a rate higher than the retailers actually paid for the space.

(b) Third party liability: Third parties, such as advertising media, may
violate section 5 of the Federal Trade
Commission Act through double or fictitious rates or billing. An advertising
medium, such as a newspaper, broadcast station, or printer of catalogues,
that publishes a rate schedule containing fictitious rates (or rates that
are not reasonably expected to be applicable to a representative number of
advertisers), may violate section 5 if
the customer uses such deceptive
schedule or invoice for a claim for an
advertising allowance, payment or
credit greater than that to which it
would be entitled under the seller’s
promotional offering. Similarly, an advertising medium that furnishes a customer with an invoice that does not reflect the customer’s actual net advertising cost may violate section 5 if the
customer uses the invoice to obtain
larger payments than it is entitled to
receive.

§ 240.14

Example 1: A newspaper has a ‘‘national’’
rate and a lower ‘‘local’’ rate. A retailer
places an advertisement with the newspaper
at the local rate for a seller’s product for
which the retailer will seek reimbursement
under the seller’s cooperative advertising
plan. The newspaper should not send the retailer two bills, one at the national rate and
another at the local rate actually charged.
Example 2: A newspaper has several published rates. A large retailer has in the past
earned the lowest rate available. The newspaper should not submit invoices to the retailer showing a high rate by agreement between them unless the invoice discloses that
the retailer may receive a rebate and states
the amount (or approximate amount) of the
rebate, if known, and if not known, the
amount of rebate the retailer could reasonably anticipate.
Example 3: A radio station has a flat rate
for spot announcements, subject to volume
discounts. A retailer buys enough spots to
qualify for the discounts. The station should
not submit an invoice to the retailer that
does not show either the actual net cost or
the discount rate.

Meeting competition.

A seller charged with discrimination
in violation of sections 2 (d) and (e)
may defend its actions by showing that
particular payments were made or
services furnished in good faith to meet
equally high payments or equivalent
services offered or supplied by a competing seller. This defense is available
with respect to payments or services
offered on an area-wide basis, to those
offered to new as well as old customers,
and regardless of whether the discrimination has been caused by a decrease or
an increase in the payments or services
offered. A seller must reasonably believe that its offers are necessary to
meet a competitor’s offer.
§ 240.15

Cost justification.

It is no defense to a charge of unlawful discrimination in the payment of an
allowance or the furnishing of a service
for a seller to show that such payment
or service could be justified through
savings in the cost of manufacture,
sale or delivery.

PART 251—GUIDE CONCERNING
USE OF THE WORD ‘‘FREE’’ AND
SIMILAR REPRESENTATIONS
§ 251.1

The guide.

(a) General. (1) The offer of ‘‘Free’’
merchandise or service is a promotional device frequently used to attract customers. Providing such merchandise or service with the purchase
of some other article or service has
often been found to be a useful and valuable marketing tool.
(2) Because the purchasing public
continually searches for the best buy,
and regards the offer of ‘‘Free’’ merchandise or service to be a special bargain, all such offers must be made with
extreme care so as to avoid any possibility that consumers will be misled or
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