Nat’l Oceanic and Atmospheric Adm., Commerce
regulations as unacceptable, the unacceptable term or terms will not take
effect in State waters of the Sanctuary.

(c) The coordinates of the lateral
extents of each boundary area within
the Sanctuary boundary appear in Appendix A of this subpart Q.

§ 922.181

§ 922.182

Boundary.

(a) Except for excluded areas described in paragraph (b) of this section,
the Hawaiian Islands Humpback Whale
National Marine Sanctuary consists of
the submerged lands and waters off the
coast of the Hawaiian Islands seaward
from the shoreline, cutting across the
mouths of rivers and streams:
(1) To the 100-fathom (183 meter)
isobath from Kailiu Point eastward to
Mokolea Point, Kauai;
(2) To the 100-fathom (183 meter)
isobath from Puaena Point eastward to
Mahie Point, and from the Kapahulu
Groin in Waikiki eastward to Makapuu
Point, Oahu;
(3) To the 100-fathom (183 meter)
isobath from Cape Halawa, Molokai,
south and westward to Ilio Point,
Molokai; southwestward to include
Penguin Banks; eastward along the
east side of Lanai; to the waters seaward of the three nautical mile limit
north
of
Kahoolawe,
to
the
Hanamanoia Lighthouse on Maui, and
northward along the shoreline to Lipoa
Point, Maui;
(4) To the deep water area of Pailolo
Channel from Cape Halawa, Molokai,
to Lipoa Point, Maui, and southward;
(5) To the 100-fathom (183 meter)
isobath from Upolu Point southward to
Keahole Point, Hawaii.
(b) Excluded from the Sanctuary
boundary are the following commercial
ports and small boat harbors:
HAWAII (BIG ISLAND)
Kawaihae Boat Harbor & Small Boat Basin
LANAI
Kaumalapau Harbor, Manele Harbor
MAUI
Lahaina Boat Harbor
Maalaea Boat Harbor
MOLOKAI
Hale o Lono Harbor
Kaunakakai Harbor
erowe on DSK5CLS3C1PROD with CFR

§ 922.182

OAHU
Kuapa Pond (Hawaii Kai)

Definitions.

(a) Acts means the Hawaiian Islands
National
Marine
Sanctuary
Act
(HINMSA; sections 2301–2307 of Pub. L.
102–587), and the National Marine Sanctuaries Act (NMSA; also known as
Title III of the Marine Protection, Research, and Sanctuaries Act (MPRSA),
as amended, 16 U.S.C. 1431 et seq.).
Adverse impact means an impact that
independently or cumulatively damages, diminishes, degrades, impairs, destroys, or otherwise harms.
Alteration of the seabed means drilling
into, dredging, or otherwise altering a
natural physical characteristic of the
seabed of the Sanctuary; or constructing, placing, or abandoning any
structure, material, or other matter on
the seabed of the Sanctuary.
Habitat means those areas that provide space for individual and population growth and normal behavior of
humpback whales, and include sites
used for reproductive activities, including breeding, calving and nursing.
Military activities means those military activities conducted by or under
the auspices of the Department of Defense and any combined military activities carried out by the Department
of Defense and the military forces of a
foreign nation.
Sanctuary means the Hawaiian Islands Humpback Whale National Marine Sanctuary.
Sanctuary resource means any humpback whale, or the humpback whale’s
habitat within the Sanctuary.
Shoreline means the upper reaches of
the wash of the waves, other than
storm or seismic waves, at high tide
during the season of the year in which
the highest wash of the waves occurs,
usually evidenced by the edge of vegetation growth, or the upper limit of debris left by the wash of the waves.
Take or taking a humpback whale
means to harass, harm, pursue, hunt,
shoot, wound, kill, trap, capture, collect or injure a humpback whale, or to
attempt to engage in any such conduct.
The term includes, but is not limited
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to, any of the following activities: collecting any dead or injured humpback
whale, or any part thereof; restraining
or detaining any humpback whale, or
any part thereof, no matter how temporarily; tagging any humpback whale;
operating a vessel or aircraft or doing
any other act that results in the disturbing or molesting of any humpback
whale.
(b) Other terms appearing in the regulations in this subpart are defined at
15 CFR 922.3, and/or in the Marine Protection, Research, and Sanctuaries
Act, as amended, 33 U.S.C. 1401 et seq.,
and 16 U.S.C. 1431 et seq.
§ 922.183 Allowed activities.
(a) All activities except those prohibited by § 922.184 may be undertaken in
the Sanctuary subject to any emergency regulations promulgated pursuant to § 922.185, subject to the interagency cooperation provisions of section 304(d) of the NMSA [16 U.S.C.
1434(d)] and § 922.187 of this subpart, and
subject to the liability established by
section 312 of the NMSA and § 922.46 of
this part. All activities are also subject
to all prohibitions, restrictions, and
conditions validly imposed by any
other Federal, State, or county authority of competent jurisdiction.
(b) Included as activities allowed
under the first sentence of paragraph
(a) of this § 922.183 are all classes of
military activities, internal or external to the Sanctuary, that are being or
have been conducted before the effective date of these regulations, as identified in the Final Environmental Impact
Statement/Management
Plan.
Paragraphs (a)(1) through (a)(5) of
§ 922.184 do not apply to these classes of
activities, nor are these activities subject to further consultation under section 304(d) of the NMSA.
(c) Military activities proposed after
the effective date of these regulations
are also included as allowed activities
under the first sentence of paragraph
(a) of this § 922.183. Paragraphs (a)(1)
through (a)(5) of § 922.184 apply to these
classes of activities unless—
(1) They are not subject to consultation under section 304(d) of the NMSA
and § 922.187 of this subpart, or
(2) Upon consultation under section
304(d) of the NMSA and § 922.187 of this

subpart, NOAA’s findings and recommendations include a statement
that paragraphs (a)(1) through (a)(5) of
§ 922.184 do not apply to the military
activity.
(d) If a military activity described in
paragraphs (b) or (c)(2) of this § 922.183
is modified such that it is likely to destroy, cause the loss of, or injure a
Sanctuary resource in a manner significantly greater than was considered
in a previous consultation under section 304(d) of the NMSA and § 922.187 of
this subpart, or if the modified activity
is likely to destroy, cause the loss of,
or injure any Sanctuary resource not
considered in a previous consultation
under section 304(d) of the NMSA and
§ 922.187 of this subpart, the modified
activity will be treated as a new military activity under paragraph (c) of
this section.
(e) If a proposed military activity
subject to section 304(d) of the NMSA
and § 922.187 of this subpart is necessary
to respond to an emergency situation
and the Secretary of Defense determines in writing that failure to undertake the proposed activity during the
period of consultation would impair
the national defense, the Secretary of
the military department concerned
may request the Director that the activity proceed during consultation. If
the Director denies such a request, the
Secretary of the military department
concerned may decide to proceed with
the activity. In such case, the Secretary of the military department concerned shall provide the Director with
a written statement describing the effects of the activity on Sanctuary resources once the activity is completed.
§ 922.184

Prohibited activities.

(a) The following activities are prohibited and thus unlawful for any person to conduct or cause to be conducted.
(1) Approaching, or causing a vessel
or other object to approach, within the
Sanctuary, by any means, within 100
yards of any humpback whale except as
authorized under the Marine Mammal
Protection Act, as amended (MMPA),
16 U.S.C. 1361 et seq., and the Endangered Species Act, as amended (ESA),
16 U.S.C. 1531 et seq.;
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