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§ 296.6

15 CFR Subtitle B, Ch. II (1–1–10 Edition)

majority of its business in the United
States; and
(2) Either
(i) The company is a United States
owned company; or
(ii) The company is owned by a parent company incorporated in another
country and the Program finds that:
(A) The company’s participation in
TIP would be in the economic interest
of the United States, as evidenced by
investments in the United States in research, development, and manufacturing (including, for example, the
manufacture of major components or
subassemblies in the United States);
significant contributions to employment in the United States; and agreement with respect to any technology
arising from assistance provided by the
Program to promote the manufacture
within the United States of products
resulting from that technology, and to
procure parts and materials from competitive United States suppliers; and
(B) That the parent company is incorporated in a country which affords
to United States-owned companies opportunities, comparable to those afforded to any other company, to participate in any joint venture similar to
those authorized to receive funding
under the Program; affords to United
States-owned companies local investment opportunities comparable to
those afforded to any other company;
and affords adequate and effective protection for the intellectual property
rights of United States-owned companies.
(b) NIST may suspend a company or
joint venture from continued assistance if it determines that the company, the country of incorporation of
the company or a parent company, or
any member of the joint venture has
failed to satisfy any of the criteria contained in paragraph (a) of this section,
and that it is in the national interest
of the United States to do so.
(c) Members of joint ventures that
are companies must be incorporated in
the United States and do a majority of
their business in the United States and
must comply with the requirements of
paragraph (a)(2) of this section. For a
joint venture to be eligible for assistance, it must be comprised as defined
in § 296.2.

§ 296.6

Valuation of transfers.

(a) This section applies to transfers
of goods, including computer software,
and services provided by the transferor
related to the maintenance of those
goods, when those goods or services are
transferred from one joint venture
member to another separately-owned
joint venture member.
(b) The greater amount of the actual
cost of the transferred goods and services as determined in accordance with
applicable Federal cost principles, or 75
percent of the best customer price of
the transferred goods and services,
shall be deemed to be allowable costs.
Best customer price means the GSA
schedule price, or if such price is unavailable, the lowest price at which a
sale was made during the last twelve
months prior to the transfer of the particular good or service.
§ 296.7

Joint venture registration.

Joint ventures selected for assistance
under the Program must notify the Department of Justice and the Federal
Trade Commission under section 6 of
the National Cooperative Research Act
of 1984, as amended (15 U.S.C. 4305). No
funds will be released prior to receipt
by the Program of copies of such notification.
§ 296.8

Joint venture agreement.

NIST shall not issue a TIP award to
a joint venture and no costs shall be incurred under a TIP project by the joint
venture members until such time as a
joint venture agreement has been executed by all of the joint venture members and approved by NIST.
§ 296.9 Activities not
joint ventures.

permitted

The following activities are not permissible for TIP-funded joint ventures:
(a) Exchanging information among
competitors relating to costs, sales,
profitability, prices, marketing, or distribution of any product, process, or
service that is not reasonably required
to conduct the research and development that is the purpose of such venture;
(b) Entering into any agreement or
engaging in any other conduct restricting, requiring, or otherwise involving
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§ 296.11

the marketing, distribution, or provision by any person who is a party to
such joint venture of any product,
process, or service, other than the distribution among the parties to such
venture, in accordance with such venture, of a product, process, or service
produced by such venture, the marketing of proprietary information, such
as patents and trade secrets, developed
through such venture, or the licensing,
conveying, or transferring of intellectual property, such as patents and
trade secrets, developed through such
venture; and
(c) Entering into any agreement or
engaging in any other conduct:
(1) To restrict or require the sale, licensing, or sharing of inventions or developments not developed through such
venture; or
(2) To restrict or require participation by such party in other research
and development activities, that is not
reasonably required to prevent misappropriation of proprietary information contributed by any person who is
a party to such venture or of the results of such venture.
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§ 296.10 Third party in-kind contribution of research services.
NIST shall not issue a TIP award to
a single recipient or joint venture
whose proposed budget includes the use
of third party in-kind contribution of
research as cost share, and no costs
shall be incurred under such a TIP
project, until such time as an agreement between the recipient and the
third party contributor of in-kind research has been executed by both parties and approved by NIST.
§ 296.11 Intellectual property rights
and procedures.
(a) Rights in data. Except as otherwise specifically provided for in an
award, authors may copyright any
work that is subject to copyright and
was developed under an award. When
claim is made to copyright, the applicable copyright notice of 17 U.S.C. 401
or 402 and acknowledgment of Federal
government sponsorship shall be affixed to the work when and if the work
is delivered to the Federal government,
is published, or is deposited for registration as a published work in the

U.S. Copyright Office. The copyright
owner shall grant to the Federal government, and others acting on its behalf, a paid up, nonexclusive, irrevocable, worldwide license for all such
works to reproduce, publish, or otherwise use the work for Federal purposes.
(b) Invention rights. (1) Ownership of
inventions developed from assistance
provided by the Program under
§ 296.3(a) shall be governed by the requirements of chapter 18 of title 35 of
the United States Code.
(2) Ownership of inventions developed
from assistance provided by the Program under § 296.3(b) may vest in any
participant in the joint venture, as
agreed by the members of the joint
venture, notwithstanding section 202(a)
and (b) of title 35, United States Code.
Title to any such invention shall not
be transferred or passed, except to a
participant in the joint venture, until
the expiration of the first patent obtained in connection with such invention. In accordance with § 296.8, joint
ventures will provide to NIST a copy of
their written agreement that defines
the disposition of ownership rights
among the participants of the joint
venture, including the principles governing the disposition of intellectual
property developed by contractors and
subcontractors, as appropriate, and
that complies with these regulations.
(3) The United States reserves a nonexclusive, nontransferable, irrevocable
paid-up license, to practice or have
practiced for or on behalf of the United
States any inventions developed using
assistance under this section, but shall
not in the exercise of such license publicly disclose proprietary information
related to the license. Nothing in this
subsection shall be construed to prohibit the licensing to any company of
intellectual property rights arising
from assistance provided under this
section.
(4) Should the last existing participant in a joint venture cease to exist
prior to the expiration of the first patent obtained in connection with any invention developed from assistance provided under the Program, title to such
patent must be transferred or passed to
a United States entity that can commercialize the technology in a timely
fashion.
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