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may provide. When a party has appeared by counsel or other representative, service on counsel or other representative shall constitute service on
that party.
(c) Date. The date of filing or service
is the day when the papers are deposited in the mail or are delivered in person, by delivery service, or by facsimile.
(d) Certificate of service. A certificate
of service signed by the party making
service, stating the date and manner of
service, shall accompany every paper,
other than the charging letter, filed
and served on parties.
(e) Computing period of time. In computing any period of time prescribed or
allowed by this part or by order of the
administrative law judge or the Under
Secretary, the day of the act, event, or
default from which the designated period of time begins to run is not to be
included. The last day of the period so
computed is to be included unless it is
a Saturday, a Sunday, or a legal holiday (as defined in Rule 6(a) of the Federal Rules of Civil Procedure), in which
case the period runs until the end of
the next day which is neither a Saturday, a Sunday, nor a legal holiday. Intermediate Saturdays, Sundays, and
legal holidays are excluded from the
computation when the period of time
prescribed or allowed is seven days or
less.
§ 280.207 Answer and demand for
hearing.
(a) When to answer. The respondent
must answer the charging letter within
30 days after being served with notice
of the issuance of a charging letter instituting an administrative enforcement proceeding, or within 30 days of
notice of any supplement or amendment to a charging letter, unless time
is extended under § 280.217 of this part.
(b) Contents of answer. The answer
must be responsive to the charging letter and must fully set forth the nature
of the respondent’s defense or defenses.
The answer must admit or deny specifically each separate allegation of the
charging letter; if the respondent is
without knowledge, the answer must so
state and will operate as a denial. Failure to deny or controvert a particular
allegation will be deemed an admission

of that allegation. The answer must
also set forth any additional or new
matter the respondent believes supports a defense or claim of mitigation.
Any defense or partial defense not specifically set forth in the answer shall
be deemed waived, and evidence thereon may be refused, except for good
cause shown.
(c) Demand for hearing. If the respondent desires a hearing, a written demand
for one must be submitted with the answer. Any demand by the Department
for a hearing must be filed with the administrative law judge within 30 days
after service of the answer. Failure to
make a timely written demand for a
hearing shall be deemed a waiver of the
party’s right to a hearing, except for
good cause shown. If no party demands
a hearing, the matter will go forward
in accordance with the procedures set
forth in § 280.216 of this part.
(d) English language required. The answer, all other papers, and all documentary evidence must be submitted in
English, or translations into English
must be filed and served at the same
time.
[61 FR 50558, Sept. 26, 1996. Redesignated and
amended at 65 FR 39802, June 28, 2000]

§ 280.208 Default.
(a) General. Failure of the respondent
to file an answer within the time provided constitutes a waiver of the respondent’s right to appear and contest
the allegations in the charging letter.
In such event, the administrative law
judge, on the Department’s motion and
without further notice to the respondent, shall find the facts to be as alleged
in the charging letter and render an
initial decision containing findings of
fact and appropriate conclusions of law
and issue an initial decision and order
imposing appropriate sanctions. The
decision and order may be appealed to
the Under Secretary in accordance
with the applicable procedures set
forth in § 280.222 of this part.
(b) Petition to set aside default—(1)
Procedure. Upon petition filed by a respondent against whom a default order
has been issued, which petition is accompanied by an answer meeting the
requirements of 280.207(b) of this part,
the Under Secretary may, after giving
all parties an opportunity to comment,

396

VerDate Nov<24>2008

10:31 Jan 28, 2010

Jkt 220048

PO 00000

Frm 00406

Fmt 8010

Sfmt 8010

Y:\SGML\220048.XXX

220048

NIST, Dept. of Commerce

§ 280.210

and for good cause shown, set aside the
default and vacate the order entered
thereon and remand the matter to the
administrative law judge for further
proceedings.
(2) Time limits. A petition under this
section must be made within one year
of the date of entry of the order which
the petition seeks to have vacated.
[61 FR 50558, Sept. 26, 1996. Redesignated and
amended at 65 FR 39802, 39803, June 28, 2000]
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§ 280.209 Summary decision.
At any time after a proceeding has
been initiated, a party may move for a
summary decision disposing of some or
all of the issues. The administrative
law judge may render an initial decision and issue an order if the entire
record shows, as to the issue(s) under
consideration:
(a) That there is no genuine issue as
to any material fact; and
(b) That the moving party is entitled
to a summary decision as a matter of
law.
§ 280.210 Discovery.
(a) General. The parties are encouraged to engage in voluntary discovery
regarding any matter, not privileged,
which is relevant to the subject matter
of the pending proceeding. The provisions of the Federal Rules of Civil Procedure relating to discovery apply to
the extent consistent with this part
and except as otherwise provided by
the administrative law judge or by
waiver or agreement of the parties. The
administrative law judge may make
any order which justice requires to protect a party or person from annoyance,
embarrassment, oppression, or undue
burden or expense. These orders may
include limitations on the scope, method, time and place of discovery, and
provisions for protecting the confidentiality of classified or otherwise sensitive information.
(b) Interrogatories and requests for admission or production of documents. A
party may serve on any party interrogatories, requests for admission, or requests for production of documents for
inspection and copying, and a party
concerned may apply to the administrative law judge for such enforcement
or protective order as that party deems
warranted with respect to such dis-

covery. The service of a discovery request shall be made at least 20 days before the scheduled date of the hearing
unless the administrative law judge
specifies a shorter time period. Copies
of interrogatories, requests for admission and requests for production of documents and responses thereto shall be
served on all parties, and a copy of the
certificate of service shall be filed with
the administrative law judge. Matters
of fact or law of which admission is requested shall be deemed admitted unless, within a period designated in the
request (at least 10 days after service,
or within such additional time as the
administrative law judge may allow),
the party to whom the request is directed serves upon the requesting party
a sworn statement either denying specifically the matters of which admission is requested or setting forth in detail the reasons why the party to whom
the request is directed cannot truthfully either admit or deny such matters.
(c) Depositions. Upon application of a
party and for good cause shown, the administrative law judge may order the
taking of the testimony of any person
by deposition and the production of
specified documents or materials by
the person at the deposition. The application shall state the purpose of the
deposition and set forth the facts
sought to be established through the
deposition.
(d) Enforcement. The administrative
law judge may order a party to answer
designated questions, to produce specified documents or things or to take
any other action in response to a proper discovery request. If a party does
not comply with such an order, the administrative law judge may make a determination or enter any order in the
proceeding as the ALJ deems reasonable and appropriate. The ALJ may
strike related charges or defenses in
whole or in part or may take particular
facts relating to the discovery request
to which the party failed or refused to
respond as being established for purposes of the proceeding in accordance
with the contentions of the party seeking discovery. In addition, enforcement
by a district court of the United States
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