§ 142.33

13 CFR Ch. I (1–1–10 Edition)

(b) If the ALJ disposes of a motion
for reconsideration by denying it or by
issuing a revised initial decision, the
ALJ’s order on the motion for reconsideration becomes the final decision of
SBA 30 days after the order is issued,
unless a defendant adjudged to have
submitted a false claim or statement
timely appeals to the Administrator,
within 30 days of the ALJ’s order, as
set forth in § 142.33.
§ 142.33 What are the procedures for
appealing the ALJ decision?
(a) Any defendant who submits a
timely answer and is found liable for a
civil penalty or assessment in an initial decision may appeal the decision.
(b) The defendant may file a notice of
appeal with the Administrator within
30 days following issuance of the initial
decision, serving a copy of the notice of
appeal on all parties and the ALJ. The
Administrator may extend this deadline for up to thirty additional days if
an extension request is filed within the
initial 30 day period and shows good
cause.
(c) The defendant’s appeal will not be
considered until all timely motions for
reconsideration have been resolved.
(d) If a timely motion for reconsideration is denied, a notice of appeal may
be filed within 30 days following such
denial or issuance of a revised initial
decision, whichever applies.
(e) A notice of appeal must be supported by a written brief specifying
why the initial decision should be reversed or modified.
(f) SBA’s representative may file a
brief in opposition to the notice of appeal within 30 days of receiving the defendant’s notice of appeal and supporting brief.
(g) If a defendant timely files a notice of appeal, and the time for filing
motions for reconsideration has expired, the ALJ will forward the record
of the proceeding to the Administrator.
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§ 142.34 Are there any limitations on
the right to appeal to the Administrator?
(a) A defendant has no right to appear personally, or through a representative, before the Administrator.
(b) There is no right to appeal any interlocutory ruling.

(c) The Administrator will not consider any objection or evidence that
was not raised before the ALJ unless
the defendant demonstrates that the
failure to object was caused by extraordinary circumstances. If the appealing
defendant demonstrates to the satisfaction of the Administrator that extraordinary circumstances prevented the
presentation of evidence at the hearing, and that the additional evidence is
material, the Administrator may remand the matter to the ALJ for consideration of the additional evidence.
§ 142.35 How does the Administrator
dispose of an appeal?
(a) The Administrator may affirm,
reduce, reverse, compromise, remand,
or settle any penalty or assessment imposed by the ALJ in the initial decision
or reconsideration decision.
(b) The Administrator will promptly
serve each party to the appeal and the
ALJ with a copy of his or her decision.
This decision must contain a statement describing the right of any person, against whom a penalty or assessment has been made, to seek judicial
review.
§ 142.36

Can I obtain judicial review?

If the initial decision is appealed, the
decision of the Administrator is the
final decision of SBA and is not subject
to judicial review unless the defendant
files a petition for judicial review within 60 days after the Administrator
serves the defendant with a copy of the
final decision.
§ 142.37 What judicial review is available?
31 U.S.C. 3805 authorizes judicial review by the appropriate United States
District Court of any final SBA decision imposing penalties or assessments,
and specifies the procedures for such
review. To obtain judicial review, a defendant must file a petition in a timely
fashion.
§ 142.38 Can the administrative complaint be settled voluntarily?
(a) Parties may make offers of compromise or settlement at any time.
Any compromise or settlement must be
in writing.
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(b) The reviewing official has the exclusive authority to compromise or
settle the case from the date on which
the reviewing official is permitted to
issue a complaint until the ALJ issues
an initial decision.
(c) The Administrator has exclusive
authority to compromise or settle the
case from the date of the ALJ’s initial
decision until initiation of any judicial
review or any action to collect the penalties and assessments.
(d) The Attorney General has exclusive authority to compromise or settle
the case while any judicial review or
any action to recover penalties and assessments is pending.
(e) The investigating official may
recommend settlement terms to the reviewing official, the Administrator, or
the Attorney General, as appropriate.
The reviewing official may recommend
settlement terms to the Administrator
or the Attorney General, as appropriate.

§ 142.41 How does SBA protect the
rights of defendants?

§ 142.39 How are civil penalties and assessments collected?

PART 143—UNIFORM ADMINISTRATIVE REQUIREMENTS FOR GRANTS
AND
COOPERATIVE
AGREEMENTS TO STATE AND LOCAL
GOVERNMENTS

31 U.S.C. 3806 and 3808(b) authorize
the Attorney General to bring specific
actions for collection of such civil penalties and assessments including administrative offset under 31 U.S.C. 3716.
The penalties and assessments may
not, however, be administratively offset against an overpayment of federal
taxes (then or later owed) to the defendant by the United States.
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§ 142.40 What if the investigation indicates criminal misconduct?
(a) Any investigating official may:
(1) Refer allegations of criminal misconduct directly to the Department of
Justice for prosecution or for suit
under the False Claims Act or other
civil proceeding;
(2) Defer or postpone a report or referral to the reviewing official to avoid
interference with a criminal investigation or prosecution; or
(3) Issue subpoenas under other statutory authority.
(b) Nothing in this part limits the requirement that SBA employees report
suspected violations of criminal law to
the SBA Office of Inspector General or
to the Attorney General.

These procedures separate the functions of the investigating official, reviewing official, and the ALJ, each of
whom report to a separate organizational authority in accordance with 31
U.S.C. 3801. Except for purposes of settlement, or as a witness or a representative in public proceedings, no investigating official, reviewing official, or
SBA employee or agent who helps investigate, prepare, or present a case
may (in such case, or a factually related case) participate in the initial decision or the review of the initial decision by the Administrator. This separation of functions and organization is
designed to assure the independence
and impartiality of each government
official during every stage of the proceeding. The representative for SBA
may be employed in the offices of either the investigating official or the
reviewing official.

Subpart A—General
Sec.
143.1 Purpose and scope of this part.
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143.6 Additions and exceptions.

Subpart B—Pre-Award Requirements
143.10
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