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Owned Small Business (WOSB) Federal
Contract Assistance Procedures, SBA’s
Service-Disabled Veteran-Owned Small
Business program, the Small Business
Subcontracting program, and the Federal Small Disadvantaged Business
(SDB) program.
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[70 FR 56814, Sept. 29, 2005, as amended at 73
FR 56947, Oct. 1, 2008]

§ 121.402 What size standards are applicable to Federal Government
Contracting programs?
(a) A concern must not exceed the
size standard for the NAICS code specified in the solicitation. The contracting officer must specify the size
standard in effect on the date the solicitation is issued. If SBA amends the
size standard and it becomes effective
before the date initial offers (including
price) are due, the contracting officer
may amend the solicitation and use the
new size standard.
(b) The procuring agency contracting
officer, or authorized representative,
designates the proper NAICS code and
size standard in a solicitation, selecting the NAICS code which best describes the principal purpose of the
product or service being acquired. Primary consideration is given to the industry descriptions in the NAICS
United States Manual, the product or
service description in the solicitation
and any attachments to it, the relative
value and importance of the components of the procurement making up
the end item being procured, and the
function of the goods or services being
purchased. Other factors considered include previous Government procurement classifications of the same or
similar products or services, and the
classification which would best serve
the purposes of the Small Business Act.
A procurement is usually classified according to the component which accounts for the greatest percentage of
contract value. Procurements for supplies must be classified under the appropriate manufacturing NAICS code,
not under the wholesale trade NAICS
code.
(c) The NAICS code assigned to a procurement and its corresponding size
standard is final unless timely appealed to SBA’s Office of Hearings and
Appeals (OHA), or unless SBA assigns

an NAICS code or size standard as provided in paragraph (d) of this section.
(d) An unclear, incomplete or missing
NAICS code designation or size standard in the solicitation may be clarified,
completed or supplied by SBA in connection with a formal size determination or size appeal.
(e) Any offeror or other interested
party adversely affected by an NAICS
code designation or size standard designation may appeal the designations
to OHA under part 134 of this chapter.
[61 FR 3286, Jan. 31, 1996, as amended at 65
FR 30863, May 15, 2000; 69 FR 29205, May 21,
2004]

§ 121.403 Are SBA size determinations
and NAICS code designations binding on parties?
Formal size determinations and
NAICS code designations made by authorized SBA officials are binding upon
the parties. Opinions otherwise provided by SBA officials to contracting
officers or others are advisory in nature, and are not binding or appealable.
[61 FR 3286, Jan. 31, 1996, as amended at 65
FR 30863, May 15, 2000]

§ 121.404 When does SBA determine
the size status of a business concern?
(a) SBA determines the size status of
a concern, including its affiliates, as of
the date the concern submits a written
self-certification that it is small to the
procuring activity as part of its initial
offer (or other formal response to a solicitation) which includes price. Where
an agency modifies a solicitation so
that initial offers are no longer responsive to the solicitation, a concern must
recertify that it is a small business at
the time it submits a responsive offer,
which includes price, to the modified
solicitation.
(b) A concern applying to be certified
as a Participant in SBA’s 8(a) Business
Development program (under part 124,
subpart A, of this chapter), as a small
disadvantaged business (under part 124,
subpart B, of this chapter), or as a
HUBZone small business (under part
126 of this chapter) must qualify as a
small business for its primary industry
classification as of the date of its application and the date of certification
by SBA.
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(c) The size status of an applicant for
a Certificate of Competency (COC) relating to an unrestricted procurement
is determined as of the date of the concern’s application for the COC.
(d) Size status for purposes of compliance with the nonmanufacturer rule
set forth in § 121.406(b)(1) and the ostensible subcontractor rule set forth in
§ 121.103(h)(4) is determined as of the
date of the final proposal revision for
negotiated acquisitions and final bid
for sealed bidding.
(e) For subcontracting purposes, a
concern must qualify as small as of the
date that it certifies that it is small for
the subcontract. The applicable size
standard is that which is set forth in
§ 121.410 and which is in effect at the
time the concern self-certifies that it
is small for the subcontract.
(f) For purposes of two-step sealed
bidding under subpart 14.5 of the FAR,
48 CFR, a concern must qualify as
small as of the date that it certifies
that it is small as part of its step one
proposal.
(g) A concern that qualified as a
small business at the time it receives a
contract is considered a small business
throughout the life of that contract.
Where a concern grows to be other
than small, the procuring agency may
exercise options and still count the
award as an award to a small business.
However, the following exceptions
apply:
(1) Within 30 days of an approved contract novation, a contractor must recertify its small business size status to
the procuring agency, or inform the
procuring agency that it is other than
small. If the contractor is other than
small, the agency can no longer count
the options or orders issued pursuant
to the contract, from that point forward, towards its small business goals.
(2) In the case of a merger or acquisition, where contract novation is not required, the contractor must, within 30
days of the transaction becoming final,
recertify its small business size status
to the procuring agency, or inform the
procuring agency that it is other than
small. If the contractor is other than
small, the agency can no longer count
the options or orders issued pursuant
to the contract, from that point forward, towards its small business goals.

The agency and the contractor must
immediately revise all applicable Federal contract databases to reflect the
new size status.
(3) For the purposes of contracts with
durations of more than five years (including options), including Multiple
Award Schedule (MAS) Contracts, Multiple Agency Contracts (MACs) and
Government-wide
Acquisition
Contracts (GWACs), a contracting officer
must request that a business concern
re-certify its small business size status
no more than 120 days prior to the end
of the fifth year of the contract, and no
more than 120 days prior to exercising
any option thereafter. If the contractor
certifies that it is other than small,
the agency can no longer count the options or orders issued pursuant to the
contract towards its small business
prime contracting goals. The agency
and the contractor must immediately
revise all applicable Federal contract
databases to reflect the new size status.
(i) A business concern that certified
itself as other than small, either initially or prior to an option being exercised, may recertify itself as small for
a subsequent option period if it meets
the applicable size standard.
(ii) Re-certification does not change
the terms and conditions of the contract. The limitations on subcontracting, non-manufacturer and subcontracting plan requirements in effect
at the time of contract award remain
in effect throughout the life of the contract.
(iii) A request for a size re-certification shall include the size standard
in effect at the time of re-certification
that corresponds to the NAICS code
that that was initially assigned to the
contract.
(iv) A contracting officer must assign
a NAICS code and size standard to each
order under a long-term contract. The
NAICS code and size standard assigned
to an order must correspond to a
NAICS code and size standard assigned
to the underlying long-term contract.
A concern will be considered small for
that order only if it certified itself as
small under the same or lower size
standard.
(v) Where the contracting officer explicitly requires concerns to recertify
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their size status in response to a solicitation for an order, SBA will determine
size as of the date the concern submits
its self-representation as part of its response to the solicitation for the order.
(vi) A Blanket Purchase Agreement
(BPA) is not a contract. Goods and
services are acquired under a BPA
when an order is issued. Thus, a concern’s size may not be determined
based on its size at the time of a response to a solicitation for a BPA.
(h) A follow-on or renewal contract is
a new contracting action. As such, size
is determined as of the date the concern submits a written self-certification that it is small to the procuring
agency as part of its initial offer including price for the follow-on or renewal contract.
[69 FR 29205, May 21, 2004, as amended at 71
FR 19813, Apr. 18, 2006; 71 FR 66443, Nov. 15,
2006]

§ 121.405 May a business concern selfcertify its small business size status?
(a) A concern must self-certify it is
small under the size standard specified
in the solicitation, or as clarified, completed or supplied by SBA pursuant to
§ 121.402(d).
(b) A contracting officer may accept
a concern’s self-certification as true
for the particular procurement involved in the absence of a written protest by other offerors or other credible
information which causes the contracting officer or SBA to question the
size of the concern.
(c) Procedures for protesting the selfcertification of an offeror are set forth
in §§ 121.1001 through 121.1009.
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§ 121.406 How does a small business
concern qualify to provide manufactured products under small business set-aside or 8(a) contracts?
(a) General. In order to qualify as a
small business concern for a small
business set-aside or 8(a) contract to
provide manufactured products, an offeror must either:
(1) Be the manufacturer of the end
item being procured (and the end item
must be manufactured or produced in
the United States); or
(2) Comply with the requirements of
paragraph (b), (c) or (d) of this section

as a nonmanufacturer, a kit assembler
or a supplier under Simplified Acquisition Procedures.
(b) Nonmanufacturers. (1) A concern
may qualify for a requirement to provide manufactured products as a nonmanufacturer if it:
(i) Does not exceed 500 employees;
(ii) Is primarily engaged in the retail
or wholesale trade and normally sells
the type of item being supplied; and
(iii) Will supply the end item of a
small business manufacturer or processor made in the United States, or obtains a waiver of such requirement pursuant to paragraph (b)(3) of this section.
(2) For size purposes, there can be
only one manufacturer of the end item
being acquired. The manufacturer is
the concern which, with its own facilities, performs the primary activities in
transforming inorganic or organic substances, including the assembly of
parts and components, into the end
item being acquired. The end item
must possess characteristics which, as
a result of mechanical, chemical or
human action, it did not possess before
the original substances, parts or components were assembled or transformed. The end item may be finished
and ready for utilization or consumption, or it may be semifinished as a raw
material to be used in further manufacturing. Firms which perform only
minimal operations upon the item
being procured do not qualify as manufacturers of the end item. Firms that
add substances, parts, or components
to an existing end item to modify its
performance will not be considered the
end item manufacturer where those
identical modifications can be performed by and are available from the
manufacturer of the existing end item:
(i) SBA will evaluate the following
factors in determining whether a concern is the manufacturer of the end
item:
(A) The proportion of total value in
the end item added by the efforts of the
concern, excluding costs of overhead,
testing, quality control, and profit;
(B) The importance of the elements
added by the concern to the function of
the end item, regardless of their relative value; and
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