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least 10 business days prior to the effective date of the suspension or revocation. A broker or dealer may appeal
the suspension or revocation made
under this section pursuant to the procedures set forth in part 134 of this
chapter. The action of this official will
remain in effect pending resolution of
the appeal.
[73 FR 75519, Dec. 11, 2008]

CLOSINGS
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§ 120.960

Responsibility for closing.

(a) The CDC is responsible for the 504
loan closing.
(b) The Debenture closing is the joint
responsibility of the CDC and SBA.
(c) SBA may, within its sole discretion, decline to close the Debenture; direct the transfer of the 504 loan to another CDC; or cancel its guarantee of
the Debenture, prior to sale, if any of
the following occur:
(1) The CDC has failed to comply materially with any requirement imposed
by statute, regulation, SOP, policy and
procedural notice, any agreement the
CDC has executed with SBA, or the
terms of a Debenture or loan authorization;
(2) The CDC has failed to make or
close the 504 loan or prepare the Debenture closing in a prudent or commercially reasonable manner;
(3) The CDC’s improper action or inaction places SBA at risk;
(4) The CDC has failed to use required
SBA forms or electronic versions of
those forms;
(5) The CDC, Third Party Lender or
Borrower has failed to timely disclose
to SBA a material fact regarding the
Project or 504 loan;
(6) The CDC, Third Party Lender or
Borrower has misrepresented a material fact to SBA regarding the Project
or 504 loan; or
(7) SBA determines that there has
been an unremedied material adverse
change, such as deterioration in the
Borrower’s financial condition, since
the 504 loan was approved, or that approving the closing of the Debenture
will put SBA at unacceptable financial
risk.
[68 FR 57988, Oct. 7, 2003]

§ 120.961 Construction
counts.

escrow

The CSA, title company, CDC attorney, or bank may hold Debenture proceeds in escrow to complete Project
components such as landscaping and
parking lots, and acquire machinery
and equipment if the component or acquisition is a minor portion of the
total Project and has been contracted
for completion or delivery at a specified price and specific future date. The
escrow agent must disburse funds upon
approval by the CDC and the SBA, supported by invoices and payable jointly
to the small business and the designated contractor.
SERVICING
§ 120.970 Servicing of 504 loans and
Debentures.
(a) In servicing 504 loans, CDCs must
comply with Loan Program Requirements and in accordance with prudent
and commercially reasonable lending
standards.
(b) The CDC is responsible for routine
servicing including receipt and review
of the Borrower’s or Operating Company’s financial statements on an annual or more frequent basis and monitoring the status of the Borrower and
504 loan collateral.
(c) The CDC is responsible for assuring that the Borrower makes all required insurance premium payments
and has paid all taxes when due.
(d) The CDC is responsible for filing
renewals and extensions of security interests on collateral for the 504 loan, as
required.
(e) The CDC must timely respond to
Borrower requests for loan modifications.
(f) For any 504 loan that is more than
three months past due, the CDC must
promptly request that SBA purchase
the Debenture unless the 504 loan has
an SBA-approved deferment or is in
compliance with an SBA-approved plan
to allow the Borrower to catch up on
delinquent loan payments.
(g) The CDC must cooperate with
SBA to cure defaults and initiate workouts.
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§ 120.975

(h) Additional servicing requirements
are set forth in subpart E of this part.
[68 FR 57988, Oct. 7, 2003, as amended at 72 FR
18364, Apr. 12, 2007]

FEES
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§ 120.971 Allowable fees paid by Borrower.
(a) CDC fees. The fees a CDC may
charge the Borrower in connection
with a 504 loan and Debenture are limited to the following:
(1) Processing fee. The CDC may
charge up to 1.5 percent of the net Debenture proceeds to process the financing. Two-thirds of this fee will be considered earned and may be collected by
the CDC when the Authorization for
the Debenture is issued by SBA. The
portion of the processing fee paid by
the Borrower may be reimbursed from
the Debenture proceeds;
(2) Closing fee. The CDC may charge a
reasonable closing fee sufficient to reimburse it for the expenses of its inhouse or outside legal counsel, and
other miscellaneous closing costs (CDC
Closing Fee). Some closing costs may
be funded out of the Debenture proceeds (see § 120.883 for limitations);
(3) Servicing fee. The CDC will charge
a monthly servicing fee of at least 0.625
percent per annum and no more than 2
percent per annum on the unpaid balance of the loan as determined at fiveyear anniversary intervals. A servicing
fee greater than 1.5 percent in a rural
area and 1 percent everywhere else requires SBA’s prior written approval,
based on evidence of substantial need.
The servicing fee may be paid only
from loan payments received. The fees
may be accrued without interest and
collected from the CSA when the payments are made.
(4) Late fees. Loan payments received
after the 15th of each month may be
subject to a late payment fee of 5 percent of the late payment or $100,
whichever is greater. These fees will be
collected by the CSA on behalf of the
CDC; and
(5) Assumption fee. Upon SBA’s written approval, a CDC may charge an assumption fee not to exceed 1 percent of
the outstanding principal balance of
the loan being assumed.

(b) CSA fees. The CSA may charge an
initiation fee on each loan and a
monthly servicing fee under the terms
of the Master Servicing Agreement.
(c) Other agent fees. Agent fees and
charges necessary to market and service Debentures and Certificates may be
assessed to the Borrower or the investor. The fees must be approved by SBA
and published periodically in the FEDERAL REGISTER.
(d) SBA fees. (1) SBA charges a 0.5
percent guarantee fee on the Debenture.
(2) For loans approved by SBA after
September 30, 1996, SBA charges a fee
of not more than 0.9375 percent annually on the unpaid principal balance of
the loan as determined at five-year anniversary intervals.
(e) Miscellaneous fees. A funding fee
not to exceed 0.25 percent of the Debenture may be charged to cover costs incurred by the trustee, fiscal agent,
transfer agent.
[61 FR 3235, Jan. 31, 1996, as amended at 64
FR 2119, Jan. 13, 1999; 68 FR 57988, Oct. 7,
2003]

§ 120.972 Third Party Lender participation fee and CDC fee.
(a) Participation fee. For loans approved by SBA after September 30,
1996, SBA must collect a one-time fee
equal to 50 basis points on the Third
Party Lender’s participation in a
Project when the Third Party Lender
occupies a senior credit position to
SBA in the Project.
(b) CDC fee. For loans approved by
SBA after September 30, 1996, SBA
must collect an annual fee from the
CDC equal to 0.125 percent of the outstanding principal balance of the Debenture. The fee must be paid from the
servicing fees collected by the CDC and
cannot be paid from any additional fees
imposed on the Borrower.
[68 FR 57988, Oct. 7, 2003]

AUTHORITY OF CDCS TO PERFORM LIQUIDATION AND DEBT COLLECTION LITIGATION

§ 120.975 CDC Liquidation of loans and
debt collection litigation.
(a) PCLP CDCs. If a CDC is designated
as a PCLP CDC under § 120.845, the CDC
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