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SUBCHAPTER A—OFHEO ORGANIZATION AND FUNCTIONS 

PART 1700—ORGANIZATION AND 
FUNCTIONS 

Sec. 
1700.1 Office of Federal Housing Enterprise 

Oversight. 
1700.2 Organization of the Office of Federal 

Housing Enterprise Oversight. 
1700.3 Official logo and seal. 

AUTHORITY: 5 U.S.C. 552; 12 U.S.C 4513, 4526. 

SOURCE: 59 FR 62304, Dec. 5, 1994, unless 
otherwise noted. 

§ 1700.1 Office of Federal Housing En-
terprise Oversight. 

(a) Scope and authority. The Office of 
Federal Housing Enterprise Oversight 
(referred to as OFHEO) is an inde-
pendent office within the Department 
of Housing and Urban Development. 
OFHEO was created by the Federal 
Housing Enterprises Financial Safety 
and Soundness Act of 1992 (Act), Title 
XIII of the Housing and Community 
Development Act of 1992 (Pub. L. 102– 
550, October 28, 1992; 106 Stat. 3943; 12 
U.S.C. 4501, et seq.). OFHEO is respon-
sible for the examination and financial 
regulation of the Federal National 
Mortgage Association (Fannie Mae) 
and the Federal Home Loan Mortgage 
Corporation (Freddie Mac) (collec-
tively, the Enterprises). OFHEO is 
charged with ensuring that the Enter-
prises are adequately capitalized and 
operating in a safe and sound manner. 
OFHEO’s costs and expenses are funded 
by annual assessments paid by the En-
terprises. OFHEO is headed by a Direc-
tor, who is appointed by the President 
and confirmed by the Senate for a five- 
year term. 

(b) Location. OFHEO is located at 1700 
G Street NW., 4th Floor, Washington, 
DC 20552. OFHEO’s hours of business 
are 8:30 a.m.–5:00 p.m. (eastern standard 
time), Monday through Friday, exclud-
ing Federal holidays. 

§ 1700.2 Organization of the Office of 
Federal Housing Enterprise Over-
sight. 

(a) Director. The Director has exclu-
sive authority under the Act with re-
spect to the management of OFHEO, 
and is responsible for directing the de-

velopment, implementation, and re-
view of all OFHEO programs and func-
tions. The Director appoints such per-
sonnel as may be necessary to carry 
out the functions of OFHEO. The Di-
rector may delegate to OFHEO officers 
and employees any of the functions, 
powers, and duties of the Director, as 
the Director considers appropriate. The 
Director may establish and fix the re-
sponsibilities of the offices within 
OFHEO as the Director deems nec-
essary for the efficient functioning of 
OFHEO. 

(b) Deputy Director. The Deputy Di-
rector of OFHEO is appointed by the 
Director in accordance with the Act. In 
the event of the absence, sickness, 
death or resignation of the Director, 
the Deputy Director serves as acting 
Director until the Director’s return or 
the confirmation of a successor. The 
Deputy Director performs such func-
tions, powers and duties as the Direc-
tor determines are necessary with re-
spect to OFHEO’s management and the 
development and implementation of 
OFHEO’s programs and functions. 

(c) Executive Director and Chief of 
Staff. The Executive Director and Chief 
of Staff of OFHEO heads the Office of 
Executive Director. The Executive Di-
rector and Chief of Staff reports to the 
Director and the Deputy Director. The 
Executive Director and Chief of Staff is 
the chief administrative officer of 
OFHEO, serves as a legal advisor on ad-
ministrative matters, and coordinates 
communication and cooperation on ad-
ministrative issues with the Office of 
General Counsel. 

(d) Offices and functions. (1) Office of 
Executive Director. The Office of Exec-
utive Director consists of the Office of 
Budget and Financial Management, the 
Office of Human Resources Manage-
ment, the Office of Technology and In-
formation Management, and the Office 
of Strategic Planning and Manage-
ment. The Office of Executive Director 
is responsible for OFHEO-wide manage-
ment and oversight of all administra-
tive matters. 
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(2) Office of Examination. The Office of 
Examination plans and conducts ex-
aminations of the Enterprises, as re-
quired by the Act, prepares and issues 
reports of examination summarizing 
the financial condition and manage-
ment practices of each Enterprise, and 
seeks preventative and corrective ac-
tions as appropriate. The Office com-
plements its on-site examination ac-
tivities with off-site financial safety 
and soundness monitoring. 

(3) Office of Capital Supervision. The 
Office of Capital Supervision ensures 
the comprehensive evaluation and clas-
sification of the capital adequacy of 
the Enterprises, the assessment of 
risks that impact capital and the de-
velopment of tools to measure such 
risks. The Office ensures the integrity 
of capital classifications by effectively 
producing results under the minimum 
and risk based capital models and sys-
tems and by implementing appropriate 
enhancements to those measures. The 
Office assesses new GSE activities 
under the capital regime and addresses 
changes in accounting standards. The 
Office supports its responsibilities as 
well as other OFHEO offices through 
research on alternative models and 
measurements of risk and capital ade-
quacy. 

(4) Office of General Counsel. The Of-
fice of General Counsel advises the Di-
rector and OFHEO staff on all legal 
matters concerning the functions, ac-
tivities, and operations of OFHEO and 
of the Enterprises under the Act. The 
Office is responsible for interpreting 
the Act and other applicable law, in-
cluding financial institutions regu-
latory issues, securities and corporate 
law principles, and administrative and 
general legal matters. This Office also 
coordinates the preparation of legisla-
tion and agency regulations and works 
with other counsels in the government. 

(5) Office of External Relations. The Of-
fice of External Relations is respon-
sible for coordinating and commu-
nicating on behalf of OFHEO with the 
Congress, for monitoring relevant leg-
islative developments, and for ana-
lyzing and assisting the Director in de-
veloping legislative proposals. The Of-
fice also is responsible for directing 
and coordinating communication with 
the news media and the public as well 

as participating in planning programs 
for OFHEO. 

(6) Office of Policy Analysis and Re-
search. The Office of Policy Analysis 
and Research conducts policy analysis 
and research to assess the short- and 
long-term impact on the regulatory 
and supervisory functions of OFHEO of 
trends and developments in Enterprise 
activities, housing finance and finan-
cial regulation. The Office also pre-
pares data series, reports and research 
papers; works with other OFHEO of-
fices to develop policy options; and, 
makes recommendations to the Direc-
tor on a broad range of policy issues. 

(7) Office of Compliance. The Office of 
Compliance assists the Director in en-
suring that the Enterprises operate in 
compliance with applicable laws, regu-
lations and safety and soundness stand-
ards. The Office conducts special re-
view and examinations on focused 
issues that may arise at the enterprises 
or that are of concern to OFHEO, often 
in coordination with other OFHEO of-
fices, to assess compliance and obtain 
information. The Office also assists in 
providing information for enforcement 
actions and other activities as re-
quested by the Director. 

(8) Office of Chief Accountant. The Of-
fice of Chief Accountant advises the 
Director and OFHEO staff on all ac-
counting matters related to the Enter-
prises. The Office develops policies re-
garding accounting and financial re-
porting and monitors accounting 
standards that affect the Enterprises, 
working with the Enterprises at a pol-
icy level on emerging issues. The Office 
supports and coordinates accounting 
resources within the agency to assure 
the best and most efficient use of those 
resources. The Office supports other of-
fices in providing consistent account-
ing policy interpretation across 
OFHEO and works with external con-
stituencies on accounting issues. 

(e) Additional information. Current in-
formation on the organization of 
OFHEO may be obtained by mail from 
the Office of External Affairs, 1700 G 
Street NW, 4th Floor, Washington, DC 
20552. Such information, as well as 
other OFHEO information, also may be 
obtained electronically by accessing 
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OFHEO’s website located at 
www.OFHEO.gov. 

[59 FR 62304, Dec. 5, 1994, as amended at 65 
FR 39787, June 28, 2000; 69 FR 18809, Apr. 9, 
2004; 70 FR 59629, Oct. 13, 2005] 

§ 1700.3 Official logo and seal. 

The section describes and displays 
the logo adopted by the Director as the 
official symbol representing the Office 
of Federal Housing Enterprise Over-
sight. It is displayed on correspond-
ence, selected documents, and signage. 
The logo serves as the official seal to 
authenticate official documents of the 
Agency. 

(a) Description. The logo is a disc con-
sisting of two concentric circles enclos-
ing the words ‘‘Office of Federal Hous-
ing Enterprise Oversight’’ and the in-
augural year, 1993. In the center of the 
disc is a stylized image of a structure 
consisting of a solid two-tiered ped-
estal base topped by a solid triangular 
shape, which represents the roof of the 
structure. Placed between the base and 
the top are the letters ‘‘OFHEO.’’ 
These letters spell out the acronym of 
the Office of Federal Housing Enter-
prise Oversight and act as a visual link 
between the top and bottom of the 
structure. 

(b) Display. The Office of Federal 
Housing Enterprise Oversight’s official 
logo and seal appears below: 

[68 FR 32629, June 2, 2003] 

PART 1703—RELEASE OF 
INFORMATION 

Subparts A–D [Reserved]D [Reserved] 

Subpart E—Testimony and Production of 
Documents in Legal Proceedings in 
Which OFHEO Is Not a Named Party 

1703.31 General purposes. 
1703.32 Definitions. 
1703.33 General policy. 
1703.34 Request for testimony or production 

of documents. 
1703.35 Scope of permissible testimony. 
1703.36 Manner in which testimony is given. 
1703.37 Manner in which documents will be 

produced. 
1703.38 Fees. 
1703.39 Responses to demands served on em-

ployees. 
1703.40 Responses to demands served on 

nonemployees. 

Subpart F—Rules and Procedures for 
Service Upon OFHEO 

1703.51 Service of process. 

AUTHORITY: 5 U.S.C. 301, 552; 12 U.S.C. 4513, 
4522, 4526, 4639; E.O. 12600, 3 CFR, 1987 Comp., 
p. 235. 

SOURCE: 63 FR 71005, Dec. 23, 1998, unless 
otherwise noted. Redesignated at 65 FR 81327, 
Dec. 26, 2000. 

Subparts A–D [Reserved] 

Subpart E—Testimony and Produc-
tion of Documents in Legal 
Proceedings in Which OFHEO 
Is Not a Named Party 

§ 1703.31 General purposes. 
The purposes of this subpart are to 

maintain the confidentiality of official 
documents and information of OFHEO, 
conserve the time of employees for 
their official duties, maintain the im-
partial position of OFHEO in litigation 
in which OFHEO is not a named party, 
and enable the Director to determine 
when to authorize testimony and to 
produce documents in legal pro-
ceedings in which OFHEO is not a 
named party. This subpart sets forth 
the procedures to be followed with re-
spect to testimony concerning official 
matters and production of official doc-
uments of OFHEO in legal proceedings 
in which OFHEO is not a named party. 
This subpart in no way affects the 
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rights and procedures governing public 
access to official documents pursuant 
to the FOIA or the Privacy Act. 

§ 1703.32 Definitions. 

For the purpose of this subpart: 
(a) Court means any entity con-

ducting a legal proceeding. 
(b) Demand means any order, sub-

poena, or other legal process for testi-
mony or documents. 

(c) Legal proceeding means any ad-
ministrative, civil, or criminal pro-
ceeding, including a discovery pro-
ceeding therein, before a court of law, 
administrative board or commission, 
hearing officer, or other body in which 
OFHEO is not a named party or in 
which OFHEO has not instituted the 
administrative investigation or admin-
istrative hearing. 

(d) OFHEO Counsel means the Gen-
eral Counsel or his or her designee, a 
Department of Justice attorney, or 
counsel authorized by OFHEO to act on 
behalf of OFHEO or an employee. 

§ 1703.33 General policy. 

It is the policy of OFHEO that in any 
legal proceeding in which OFHEO is 
not a named party, no employee shall, 
in response to a demand, produce any 
documents contained in the files of 
OFHEO, or disclose any information re-
lating to, or based upon, documents 
contained in the files of OFHEO, or dis-
close or produce any documents ac-
quired as part of the performance of 
that employee’s official duties or be-
cause of that employee’s official sta-
tus. Under appropriate circumstances, 
the Director may grant exceptions in 
writing to this policy when the Direc-
tor determines that the testimony of 
employees or disclosure of official doc-
uments would be in the best interest of 
OFHEO or in the public interest. Prior 
to any authorized testimony or release 
of official documents, the requesting 
party shall obtain a protective order 
from the court before which the action 
is pending to preserve the confiden-
tiality of the testimony or documents 
subsequently produced. The protective 
order shall be in a form satisfactory to 
OFHEO. 

§ 1703.34 Request for testimony or pro-
duction of documents. 

(a) No employee shall give testimony 
concerning official matters or produce 
any official documents in any legal 
proceeding to which OFHEO is not a 
named party without the prior written 
authorization of the Director. 

(b) If testimony by an employee con-
cerning official matters or the produc-
tion of official documents is desired, 
the requesting party, or his or her at-
torney, shall submit a letter to the Di-
rector setting forth the title of the 
case, the forum, the requesting party’s 
interest in the case, a summary of the 
issues in the litigation, the reasons for 
the request, and a showing that the de-
sired testimony, documents, or infor-
mation are not reasonably available 
from any other source. If an appear-
ance or testimony is requested, the let-
ter shall also set forth the intended use 
of the testimony, a general summary of 
the scope of the testimony requested, 
and a showing that no document could 
be provided and used in lieu of the tes-
timony or other appearance requested. 

(c) The General Counsel is authorized 
to consult with the requesting party or 
his or her attorney to refine and limit 
the request so that compliance is less 
burdensome, or obtain information 
necessary to make the determination 
described in § 1703.33 of this subpart. 
Failure of the requesting party, or his 
or her attorney, to cooperate in good 
faith with the General Counsel to en-
able the Director to make an informed 
determination under this subpart may 
serve as the basis for a determination 
not to comply with the request. 

[63 FR 71005, Dec. 23, 1998. Redesignated and 
amended at 65 FR 81327, Dec. 26, 2000] 

§ 1703.35 Scope of permissible testi-
mony. 

(a) The scope of permissible testi-
mony by an employee is limited to that 
set forth in the written authorization 
granted that employee by the Director. 

(b) Employees are not authorized to 
give opinion testimony, except as au-
thorized by the Director. OFHEO, as 
the regulatory agency charged with the 
responsibility of examining, super-
vising, and regulating the financial 
safety and soundness and capital ade-
quacy of the Enterprises under the 
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Federal Housing Enterprises Financial 
Safety and Soundness Act of 1992, 12 
U.S.C. 4501 et seq., relies on the ability 
of its employees to gather full and 
complete information in order to carry 
out its statutory responsibilities. The 
use of employees to give opinion testi-
mony would hamper OFHEO’s ability 
to carry out its statutory responsibil-
ities and would cause a serious admin-
istrative burden on OFHEO’s staff. 

§ 1703.36 Manner in which testimony 
is given. 

(a) Authorized testimony of employ-
ees ordinarily will be made available 
only through depositions or written in-
terrogatories. 

(b) Where, in response to a request, 
the Director determines that cir-
cumstances warrant authorizing testi-
mony by an employee, the requesting 
party shall cause a subpoena to be 
served on the employee in accordance 
with applicable Federal or State rules 
of procedure, with a copy of the sub-
poena sent by registered or certified 
mail to the General Counsel. 

(c) Normally, authorized depositions 
will be taken at OFHEO’s office, at a 
time arranged with the employee that 
is reasonably fixed to avoid substantial 
interference with the performance of 
the employee’s duties. 

(d) Upon completion of the deposition 
of an employee, a copy of the tran-
script of the testimony shall be fur-
nished, at the expense of the party re-
questing the deposition, to the General 
Counsel for OFHEO’s files. 

§ 1703.37 Manner in which documents 
will be produced. 

(a) An employee’s authorization to 
produce official documents is limited 
to the authority granted that employee 
by the Director. 

(b) Certified or authenticated copies 
of official OFHEO documents author-
ized by the Director to be released 
under this subpart will be provided 
upon request. 

§ 1703.38 Fees. 
Unless waived or reduced, the fol-

lowing fees shall be charged for docu-
ments produced by OFHEO in connec-
tion with requests subject to this sub-
part: 

(a) Searches for documents. OFHEO 
will charge for the actual search time 
of the employee performing the work, 
billed in 15-minute segments, as de-
scribed in § 1703.22(b)(1)(i). 

(b) Copying of documents. The stand-
ard copying charge for documents in 
paper copy is $.15 per page. When re-
sponsive information is provided in a 
format other than paper copy, such as 
in the form of computer tapes and 
disks, OFHEO will assess the direct 
costs of the tape, disk, or whatever me-
dium is used to produce the informa-
tion, as well as any related reproduc-
tion costs. Normally, only one copy 
will be provided. Additional copies will 
be provided only upon a showing of 
demonstrated need. 

(c) Certification or authentication of 
documents. OFHEO will charge $3.00 for 
each certification or authentication of 
documents. 

(d) Computer searches. Services of per-
sonnel in the nature of a computer 
search shall be charged at rates pre-
scribed in paragraph (a) of this section. 
A charge shall be made for the com-
puter time involved, based upon the 
prevailing level of costs to OFHEO and 
upon the particular types of computer 
and associated equipment and the 
amount of time that such equipment is 
utilized. A charge shall also be made 
for any substantial amount of special 
supplies or documents used to contain, 
present, or make available the output 
of computers, based upon prevailing 
levels of costs to OFHEO and upon the 
type and amount of such supplies or 
documents that are used. 

(e) Other costs. When other services 
and documents not specifically identi-
fied in this section are requested and 
provided, their actual cost to OFHEO 
shall be charged. 

(f) Payments of fees. A bill will be for-
warded to the requesting party upon 
completion of the production. Payment 
shall be made by check or money order 
payable to the Office of Federal Hous-
ing Enterprise Oversight. 

[63 FR 71005, Dec. 23, 1998, as amended at 65 
FR 55175, Sept. 13, 2000. Redesignated and 
amended at 65 FR 81327, Dec. 26, 2000] 
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§ 1703.39 Responses to demands served 
on employees. 

(a) Advice by employee served. Any em-
ployee who is served with a demand in 
a legal proceeding requiring his or her 
personal attendance as a witness or re-
quiring the production of documents or 
information in any proceeding, shall 
immediately notify the General Coun-
sel of such service, of the testimony 
and documents described in the de-
mand, and of all relevant facts which 
may be of assistance to the General 
Counsel in determining whether the in-
dividual in question should be author-
ized to testify or the documents re-
quested should be made available. 

(b) When authorization to testify or 
to produce documents has not been 
granted by the Director, OFHEO Coun-
sel shall provide the party issuing the 
demand or the court with a copy of the 
regulations contained in this subpart 
and shall inform the party issuing the 
demand or the court that the employee 
upon whom the demand has been made 
is prohibited from testifying or pro-
ducing documents without the prior 
approval of the Director. 

(c) Appearance by employee served. Un-
less OFHEO has authorized disclosure 
of the information requested, any em-
ployee who has OFHEO information 
that may not be disclosed and who is 
required to respond to a subpoena or 
other legal process, shall attend at the 
time and place required and respect-
fully decline to disclose or to give any 
testimony with respect to the informa-
tion, basing such refusal upon the pro-
visions of this subpart. If the court 
nevertheless orders the disclosure of 
the information or the giving of testi-
mony irrespective of instructions from 
the Director not to produce the docu-
ments or disclose the information 
sought, the employee upon whom the 
demand has been made shall continue 
to decline respectfully to disclose the 
information and shall report promptly 
the facts to OFHEO for such action as 
OFHEO may deem appropriate. 

(d) A determination under this sub-
part to comply or not to comply with 
any demand shall not constitute an as-
sertion or waiver of privilege, lack of 
relevance, technical deficiencies, or 
any other ground for noncompliance. 
OFHEO reserves the right to oppose 

any demand on any legal ground inde-
pendent of its determination under this 
subpart. 

§ 1703.40 Responses to demands served 
on nonemployees. 

(a) OFHEO reports of examinations, 
or any documents related thereto, are 
the property of OFHEO and are not to 
be disclosed to any person without the 
Director’s prior written consent. 

(b) If any person who has possession 
of an OFHEO report of examination, or 
any documents related thereto, is 
served with a demand in a legal pro-
ceeding directing that person to 
produce such OFHEO documents or to 
testify with respect thereto, such per-
son shall immediately notify the Gen-
eral Counsel of such service, of the tes-
timony and described documents in the 
demand, and of all relevant facts. Such 
person shall also object to the produc-
tion of such documents or information 
contained therein on the basis that the 
documents are the property of OFHEO 
and cannot be released without 
OFHEO’s consent and that their pro-
duction must be sought from OFHEO 
following the procedures set forth in 
§ 1703.33, paragraphs (b) and (c) of 
§ 1703.34, and paragraph (b) of § 1703.37 of 
this subpart. 

[63 FR 71005, Dec. 23, 1998. Redesignated and 
amended at 65 FR 81328, Dec. 26, 2000] 

Subpart F—Rules and Procedures 
for Service Upon OFHEO 

§ 1703.51 Service of process. 

(a) Except as otherwise provided by 
OFHEO regulations, the Federal Rules 
of Civil Procedure, or order of a court 
with jurisdiction over OFHEO, any 
legal process upon OFHEO, including a 
legal process served on OFHEO de-
manding access to its records under the 
FOIA, shall be duly issued and served 
upon the General Counsel and any 
OFHEO personnel named in the caption 
of the documents. 

(b) Service of process upon the Gen-
eral Counsel may be effected by person-
ally delivering a copy of the documents 
to the General Counsel or by sending a 
copy of the documents to the General 
Counsel by registered or certified mail, 
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postage prepaid, to the Office of Fed-
eral Housing Enterprise Oversight, 1700 
G Street, NW., Fourth Floor, Wash-
ington, DC 20552. 

PART 1704—DEBT COLLECTION 

Subpart A—General 

Sec. 
1704.1 Authority and scope. 
1704.2 Definitions. 
1704.3 Collection of debts and referrals to 

the Department of the Treasury. 
1704.4–1704.19 [Reserved] 

Subpart B—Salary Offset 

1704.20 Authority and scope. 
1704.21 Notice requirements before salary 

offset where OFHEO is the creditor agen-
cy. 

1704.22 Review of OFHEO records related to 
the debt. 

1704.23 Opportunity for a hearing where 
OFHEO is the creditor agency. 

1704.24 Certification where OFHEO is the 
creditor agency. 

1704.25 Voluntary repayment agreements as 
alternative to salary offset where 
OFHEO is the creditor agency. 

1704.26 Special review where OFHEO is cred-
itor agency. 

1704.27 Notice of salary offset where OFHEO 
is the paying agency. 

1704.28 Procedures for salary offset where 
OFHEO is the paying agency. 

1704.29 Coordinating salary offset with 
other agencies. 

1704.30 Interest, penalties, and administra-
tive costs. 

1704.31 Refunds. 
1704.32 Request from a creditor agency for 

the services of a hearing official. 
1704.33 Non-waiver of rights by payment. 
1704.34–1704.39 [Reserved] 

Subpart C—Administrative Offset 

1704.40 Authority and scope. 
1704.41 Administrative offset prior to com-

pletion of procedures. 
1704.42 Procedures. 
1704.43 Interest. 
1704.44 Refunds. 
1704.45 Requests for administrative offset to 

other Federal agencies. 
1704.46 Requests for administrative offset 

from other Federal agencies. 
1704.47 Administrative offset against 

amounts payable from Civil Service Re-
tirement and Disability Fund. 

1704.48–1704.49 [Reserved] 

Subpart D—Tax Refund Offset 

1704.50 Authority and scope. 

1704.51 Definitions. 
1704.52 Procedures. 

AUTHORITY: 5 U.S.C. 5514; 26 U.S.C. 6402(d); 
31 U.S.C. 3701–3720A. 

SOURCE: 64 FR 34969, June 30, 1999, unless 
otherwise noted. Redesignated at 65 FR 81328, 
Dec. 26, 2000. 

Subpart A—General 
§ 1704.1 Authority and scope. 

(a) Authority. The Office of Federal 
Housing Enterprise Oversight (OFHEO) 
issues this part 1704 under the author-
ity of 5 U.S.C. 5514 and 31 U.S.C. 3701– 
3720A, and in conformity with the 
FCCS at 4 CFR chapter II; the regula-
tions on salary offset issued by the Of-
fice of Personnel Management at 5 CFR 
part 550, subpart K; and the regulations 
on tax refund offset issued by the In-
ternal Revenue Service at 26 CFR 
301.6402–6. 

(b) Scope. (1) This part 1704 applies to 
debts that are owed to the Federal 
Government by Federal employees, 
other persons, organizations, or enti-
ties that are indebted to OFHEO, and 
by Federal employees of OFHEO who 
are indebted to other agencies, except 
for those debts listed in paragraph 
(b)(2) of this section. 

(2) Subparts B and C of this part 1704 
do not apply to: 

(i) Debts or claims arising under the 
Internal Revenue Code (26 U.S.C. 1 et 
seq.) or the tariff laws of the United 
States; 

(ii) Any case to which the Contract 
Disputes Act (41 U.S.C. 601 et seq.) ap-
plies; 

(iii) Any case where collection of a 
debt is explicitly provided for or pro-
vided by another statute, e.g. travel ad-
vances under 5 U.S.C. 5705 and em-
ployee training expenses under 5 U.S.C. 
4108, or, as provided for by title 11 of 
the United States Code, when the 
claims involve bankruptcy; 

(iv) Any debt based in whole or in 
part on conduct in violation of the 
antitrust laws or involving fraud, the 
presentation of a false claim, or mis-
representation on the part of the debt-
or or any party having an interest in 
the claim, unless the Department of 
Justice authorizes OFHEO to handle 
the collection; 

(v) Claims between agencies; or 
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(vi) A claim that has been out-
standing for more than 10 years after 
the creditor agency’s right to collect 
the debt first accrued, unless facts ma-
terial to the Federal Government’s 
right to collect were not known and 
could not reasonably have been known 
by the officials charged with the re-
sponsibility for discovery and collec-
tion of such debts. 

(3) Nothing in this part 1704 precludes 
the compromise, suspension, or termi-
nation of collection actions, where ap-
propriate under the FCCS, or the use of 
alternative dispute resolution methods 
if they are not inconsistent with appli-
cable law and regulations. 

(4) Nothing in this part 1704 precludes 
an employee from requesting waiver of 
an erroneous payment under 5 U.S.C. 
5584, 10 U.S.C. 2774, or 32 U.S.C. 716, or 
from questioning the amount or valid-
ity of a debt, in the manner set forth in 
this part 1704. 

[64 FR 34969, June 30, 1999. Redesignated and 
amended at 65 FR 81328, Dec. 26, 2000] 

§ 1704.2 Definitions. 
The following definitions apply to 

the terms used in this part 1704, unless 
the term is defined elsewhere in this 
part 1704. 

(a) Administrative offset means an ac-
tion, pursuant to 31 U.S.C. 3716, in 
which the Federal Government with-
holds funds payable to, or held by the 
Federal Government for a person, orga-
nization, or other entity in order to 
collect a debt from that person, organi-
zation, or other entity. Such funds in-
clude funds payable by the Federal 
Government on behalf of a State Gov-
ernment. 

(b) Agency means a department, agen-
cy, court, court administrative office, 
or instrumentality in the executive, ju-
dicial, or legislative branch of the Fed-
eral Government, including govern-
ment corporations. 

(c) Claim or debt (used interchange-
ably in this part 1704) means any 
amount of funds or property that has 
been determined by an agency official 
to be due the Federal Government by a 
person, organization, or entity, except 
another agency. It also means any 
amount of money, funds, or property 
owed by a person to a State, the Dis-
trict of Columbia, American Samoa, 

Guam, the United States Virgin Is-
lands, the Commonwealth of the North-
ern Mariana Islands, or the Common-
wealth of Puerto Rico. A claim or debt 
includes: 

(1) Funds owed on account of loans 
made, insured, or guaranteed by the 
Federal Government, including any de-
ficiency or any difference between the 
price obtained by the Federal Govern-
ment in the sale of a property and the 
amount owed to the Federal Govern-
ment on a mortgage on the property; 

(2) Expenditures of non-appropriated 
funds; 

(3) Overpayments, including pay-
ments disallowed by audits performed 
by the Inspector General of the agency 
administering the program; 

(4) Any amount the Federal Govern-
ment is authorized by statute to col-
lect for the benefit of any person; 

(5) The unpaid share of any non-Fed-
eral partner in a program involving a 
Federal payment, and a matching or 
cost-sharing payment by the non-Fed-
eral partner; 

(6) Any fines or penalties assessed by 
an agency; and 

(7) Other amounts of money or prop-
erty owed to the Federal Government. 

(d) Certification means a written 
statement received by a paying agency 
from a creditor agency that request the 
paying agency to offset the salary of an 
employee and specifies that required 
procedural protections have been af-
forded the employee. 

(e) Compromise means the settlement 
or forgiveness of a debt. 

(f) Creditor agency means the agency 
to which the debt is owed, including a 
debt collection center when acting in 
behalf of a creditor agency in matters 
pertaining to the collection of a debt. 

(g) Debt. See Claim or debt in para-
graph (c) of this section. 

(h) Debt collection center means the 
Department of the Treasury or any 
other agency or division designated by 
the Secretary of the Treasury with au-
thority to collect debts on behalf of 
creditor agencies in accordance with 31 
U.S.C. 3711(g). 

(i) Debtor means the person, organiza-
tion, or entity owing money to the 
Federal Government. 
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(j) Disposable pay means that part of 
current basic pay, special pay, incen-
tive pay, retired pay, or retainer pay 
(or in the case of an employee not enti-
tled to basic pay, other authorized pay) 
remaining after the deduction of any 
amount required by law to be withheld 
(other than deductions to execute gar-
nishment orders in accordance with 5 
CFR parts 581 and 582). Among the le-
gally required deductions that OFHEO 
must apply first to determine dispos-
able pay are levies pursuant to the In-
ternal Revenue Code (title 26, United 
States Code) and deductions described 
in 5 CFR 581.105 (b) through (f), as fol-
lows: 

(1) Federal employment taxes; 
(2) Amounts withheld for the United 

States Soldiers’ and Airmen’s Home; 
(3) Amounts deducted for Medicare; 
(4) Fines and forfeiture ordered by a 

court-martial or by a commanding offi-
cer; 

(5) Federal, State, or local income 
taxes to the extent authorized or re-
quired by law, but no greater than 
would be the case if the employee 
claimed all dependents to which her or 
she is entitled and such additional 
amounts for which the employee pre-
sents evidence of a tax obligation sup-
porting the additional withholding; 

(6) Health insurance premiums; 
(7) Normal retirement contributions, 

including employee contributions to 
the Thrift Savings Plan; and 

(8) Normal life insurance premiums, 
e.g., Serviceman’s Group Life Insurance 
and ‘‘Basic Life’’ Federal Employee’s 
Group Life Insurance premiums, not 
including amounts deducted for supple-
mentary coverage. 

(k) Employee means a current em-
ployee of OFHEO or other agency, in-
cluding a current member of the Armed 
Forces or a Reserve of the Armed 
Forces of the United States. 

(l) FCCS means the Federal Claims 
Collection Standards at 4 CFR chapter 
II. 

(m) Hearing official means an indi-
vidual who is responsible for con-
ducting any hearing with respect to 
the existence or amount of a debt 
claimed and for rendering a decision on 
the basis of such hearing. A hearing of-
ficial may not be under the supervision 
or control of the Director of OFHEO 

when OFHEO is the creditor agency 
but may be an administrative law 
judge. 

(n) Notice of Intent means a written 
notice of a creditor agency to a debtor 
that states that the debtor owes a debt 
to the creditor agency and apprises the 
debtor of the applicable procedural 
rights. 

(o) Notice of salary offset means a 
written notice from the paying agency 
to an employee after a certification 
has been issued by a creditor agency 
that informs the employee that salary 
offset will begin at the next officially 
established pay interval. 

(p) Paying agency means an agency of 
the Federal Government that employs 
the individual who owes a debt to an 
agency of the Federal Government. 

(q) Salary offset means an administra-
tive offset to collect a debt under 5 
U.S.C. 5514 by deductions at one or 
more officially established pay inter-
vals from the current pay account of 
an employee without his or her con-
sent. 

(r) Waiver means the cancellation, re-
mission, forgiveness, or non-recovery 
of a debt allegedly owed by an em-
ployee to OFHEO or another agency as 
permitted or required by 5 U.S.C. 5584 
or 8346(b), 10 U.S.C. 2774, 32 U.S.C. 716, 
or any other law. 

[64 FR 34969, June 30, 1999. Redesignated and 
amended at 65 FR 81328, Dec. 26, 2000] 

§ 1704.3 Collection of debts and refer-
rals to the Department of the Treas-
ury. 

(a) Collection activity. The collection 
of debts directly and by offset shall be 
pursued in accordance with this part 
1704. This part 1704 incorporates all ap-
plicable debt collection provisions of 
the FCCS and supplements the FCCS 
by the prescription of procedures nec-
essary and appropriate for the oper-
ations of OFHEO. 

(b) Referral of delinquent debts. (1) 
OFHEO shall transfer to the Secretary 
of the Department of the Treasury any 
past due, legally enforceable nontax 
debt that has been delinquent for a pe-
riod of 180 days or more so that the 
Secretary may take appropriate action 
to collect the debt or terminate collec-
tion action in accordance with 31 
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U.S.C. 3716, 5 U.S.C. 5514, the FCCS, 5 
CFR 550.1108, and 31 CFR part 285. 

(2) OFHEO may transfer any past 
due, legally enforceable nontax debt 
that has been delinquent for less than 
a period of 180 days to a debt collection 
center for collection in accordance 
with 31 U.S.C. 3716, 5 U.S.C. 5514, 5 CFR 
550.1108, 31 CFR part 285, and the FCCS. 

[64 FR 34969, June 30, 1999. Redesignated and 
amended at 65 FR 81328, Dec. 26, 2000] 

§§ 1704.4–1704.19 [Reserved] 

Subpart B—Salary Offset 
§ 1704.20 Authority and scope. 

(a) Authority. OFHEO may collect 
debts owed by employees to the Fed-
eral Government by means of salary 
offset under the authority of 5 U.S.C. 
5514, 5 CFR part 550, subpart K, and 
this subpart B. 

(b) Scope. (1) The procedures set forth 
in this subpart B apply to situations 
where OFHEO is attempting to collect 
a debt by salary offset that is owed to 
it by an individual employed by 
OFHEO or by another agency; or where 
OFHEO employs an individual who 
owes a debt to another agency. 

(2) The procedures set forth in this 
subpart B do not apply to: 

(i) Any routine intra-agency adjust-
ment of pay that is attributable to 
clerical or administrative error or 
delay in processing pay documents that 
have occurred within the four pay peri-
ods preceding the adjustment, or any 
adjustment to collect a debt amount-
ing to $50 or less. However, at the time 
of any such adjustment, or as soon 
thereafter as possible, OFHEO or its 
designated payroll agent shall provide 
the employee with a written notice of 
the nature and the amount of the ad-
justment and a point of contact for 
contesting such adjustment. 

(ii) Any negative adjustment to pay 
that arises from an employee’s election 
of coverage or a change in coverage 
under a Federal benefits program that 
requires periodic deductions from pay, 
if the amount to be recovered was ac-
cumulated over four pay periods or 
less. However, at the time the such ad-
justment is made, OFHEO or its pay-
roll agent shall provide in the employ-
ee’s earnings statement a clear and 

concise statement that informs the em-
ployee of the previous overpayment. 

§ 1704.21 Notice requirements before 
salary offset where OFHEO is the 
creditor agency. 

(a) Notice of Intent. Deductions from 
an employee’s salary may not be made 
unless OFHEO provides the employee 
with a Notice of Intent a minimum of 
30 calendar days before the salary off-
set is initiated. 

(b) Contents of Notice of Intent. The 
Notice of Intent shall advise the em-
ployee of the following: 

(1) OFHEO has reviewed the records 
relating to the claim and has deter-
mined that the employee owes the 
debt; 

(2) OFHEO intends to collect the debt 
by deductions from the employee’s cur-
rent disposable pay account; 

(3) The amount of the debt and the 
facts giving rise to the debt; 

(4) The frequency and amount of the 
intended deduction (stated as a fixed 
dollar amount or as a percentage of 
pay not to exceed 15 percent of dispos-
able pay), and the intention to con-
tinue the deductions until the debt and 
all accumulated interest are paid in 
full or otherwise resolved; 

(5) The name, address, and telephone 
number of the person to whom the em-
ployee may propose a written alter-
native schedule for voluntary repay-
ment, in lieu of salary offset. The em-
ployee shall include a justification for 
the alternative schedule in his or her 
proposal. If the terms of the alter-
native schedule are agreed upon by the 
employee and OFHEO, the alternative 
written schedule shall be signed by 
both the employee and OFHEO; 

(6) An explanation of OFHEO’s policy 
concerning interest, penalties, and ad-
ministrative costs, including a state-
ment that such assessments must be 
made unless excused in accordance 
with the FCCS; 

(7) The employee’s right to inspect 
and copy all records of OFHEO per-
taining to his or her debt that are not 
exempt from disclosure or to receive 
copies of such records if he or she is un-
able personally to inspect the records 
as the result of geographical or other 
constraints; 
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(8) The name, address, and telephone 
number of the OFHEO employee to 
whom requests for access to records re-
lating to the debt must be sent; 

(9) The employee’s right to a hearing 
conducted by an impartial hearing offi-
cial with respect to the existence and 
amount of the debt claimed or the re-
payment schedule i.e., the percentage 
of disposable pay to be deducted each 
pay period, so long as a request is filed 
by the employee as prescribed in 
§ 1704.23; the name and address of the 
office to which the request for a hear-
ing should be sent; and the name, ad-
dress, and telephone number of a per-
son whom the employee may contact 
concerning procedures for requesting a 
hearing; 

(10) The filing of a request for a hear-
ing on or before the 15th calendar day 
following receipt of the Notice of In-
tent will stay the commencement of 
collection proceedings and a final deci-
sion on whether a hearing will be held 
(if a hearing is requested) will be issued 
at the earliest practical date; 

(11) OFHEO shall initiate certifi-
cation procedures to implement a sal-
ary offset unless the employee files a 
request for a hearing on or before the 
15th calendar day following receipt of 
the Notice of Intent; 

(12) Any knowingly false or frivolous 
statement, representations, or evidence 
may subject the employee to: 

(i) Disciplinary procedures appro-
priate under 5 U.S.C. chapter LXXV, 5 
CFR part 752, or any other applicable 
statutes or regulations; 

(ii) Penalties under the False Claims 
Act, 31 U.S.C. 3729–3731, or under any 
other applicable statutory authority; 
or 

(iii) Criminal penalties under 18 
U.S.C. 286, 287, 1001, and 1002, or under 
any other applicable statutory author-
ity; 

(13) Any other rights and remedies 
available to the employee under stat-
utes or regulations governing the pro-
gram for which the collection is being 
made; 

(14) Unless there are applicable con-
tractual or statutory provisions to the 
contrary, amounts paid on or deducted 
from debts that are later waived or 
found not to be owed to the Federal 

Government shall be promptly re-
funded to the employee; and 

(15) Proceedings with respect to the 
debt are governed by 5 U.S.C. 5514. 

[64 FR 34969, June 30, 1999. Redesignated and 
amended at 65 FR 81328, Dec. 26, 2000] 

§ 1704.22 Review of OFHEO records re-
lated to the debt. 

(a) Request for review. An employee 
who desires to inspect or copy OFHEO 
records related to a debt owed by the 
employee to OFHEO must send a letter 
to the individual designated in the No-
tice of Intent requesting access to the 
relevant records. The letter must be re-
ceived in the office of that individual 
within 15 calendar days after the em-
ployee’s receipt of the Notice of Intent. 

(b) Review location and time. In re-
sponse to a timely request submitted 
by the employee, the employee shall be 
notified of the location and time when 
the employee may inspect and copy 
records related to his or her debt that 
are not exempt from disclosure. If the 
employee is unable personally to in-
spect such records as the result of geo-
graphical or other constraints, OFHEO 
shall arrange to send copies of such 
records to the employee. 

§ 1704.23 Opportunity for a hearing 
where OFHEO is the creditor agen-
cy. 

(a) Request for a hearing—(1) Time-pe-
riod for submission. An employee who 
requests a hearing on the existence or 
amount of the debt held by OFHEO or 
on the salary-offset schedule proposed 
by OFHEO, must send such request to 
OFHEO. The request for a hearing 
must be received by OFHEO on or be-
fore the 15th calendar day following re-
ceipt by the employee of the Notice of 
Intent. 

(2) Failure to submit timely. If the em-
ployee files a request for a hearing 
after the expiration of the 15th cal-
endar day, OFHEO may accept the re-
quest if the employee can show that 
the delay was the result of cir-
cumstances beyond his or her control 
or that he or she failed to receive ac-
tual notice of the filing deadline. 

(3) Contents of request. The request for 
a hearing must be signed by the em-
ployee and must fully identify and ex-
plain with reasonable specificity all 
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the facts, evidence, and witnesses, if 
any, that the employee believes sup-
port his or her position. The employee 
must also specify whether he or she re-
quests an oral hearing. If an oral hear-
ing is requested, the employee should 
explain why a hearing by examination 
of the documents without an oral hear-
ing would not resolve the matter. 

(4) Failure to request a hearing. The 
failure of an employee to request a 
hearing will be considered an admis-
sion by the employee that the debt 
exits in the amount specified in the No-
tice of Intent that was provided to the 
employee under § 1704.21(b). 

(b) Obtaining the services of a hearing 
official—(1) Debtor is not OFHEO em-
ployee. When the debtor is not an 
OFHEO employee and OFHEO cannot 
provide a prompt and appropriate hear-
ing before an administrative law judge 
or other hearing official, OFHEO may 
request a hearing official from an 
agent of the paying agency, as des-
ignated in 5 CFR part 581, appendix A, 
or as otherwise designated by the pay-
ing agency. 

(2) Debtor is OFHEO employee. When 
the debtor is an OFHEO employee, 
OFHEO may contact any agent of an-
other agency, as designated in 5 CFR 
part 581, appendix A, or as otherwise 
designated by the agency, to request a 
hearing official. 

(c) Procedure—(1) Notice of hearing. 
After the employee requests a hearing, 
the hearing official shall notify the 
employee of the form of the hearing to 
be provided. If the hearing will be oral, 
the notice shall set forth the date, 
time, and location of the hearing, 
which must occur no more than 30 cal-
endar days after the request is re-
ceived, unless the employee requests 
that the hearing be delayed. If the 
hearing will be conducted by an exam-
ination of documents, the employee 
shall be notified within 30 calendar 
days that he or she should submit evi-
dence and arguments in writing to the 
hearing official. 

(2) Oral hearing. (i) An employee who 
requests an oral hearing shall be pro-
vided an oral hearing if the hearing of-
ficial determines that the matter can-
not be resolved by an examination of 
the documents alone, as for example, 
when an issue of credibility or veracity 

is involved. The oral hearing need not 
be an adversarial adjudication and 
rules of evidence need not apply. Wit-
nesses who testify in an oral hearing 
shall do so under oath or affirmation. 

(ii) Oral hearings may take the form 
of, but are not limited to: 

(A) Informal conferences with the 
hearing official in which the employee 
and agency representative are given 
full opportunity to present evidence, 
witnesses, and argument; 

(B) Informal meetings in which the 
hearing examiner interviews the em-
ployee; or 

(C) Formal written submissions fol-
lowed by an opportunity for oral pres-
entation. 

(3) Hearing by examination of docu-
ments. If the hearing official deter-
mines that an oral hearing is not nec-
essary, he or she shall make the deter-
mination based upon an examination of 
the documents. 

(d) Record. The hearing official shall 
maintain a summary record of any 
hearing conducted under this section. 

(e) Decision. (1) The hearing official 
shall issue a written opinion stating 
his or her decision, based upon all evi-
dence and information developed dur-
ing the hearing, as soon as practicable 
after the hearing, but not later than 60 
calendar days after the date on which 
the request was received by OFHEO, 
unless the hearing was delayed at the 
request of the employee, in which case 
the 60-day decision period shall be ex-
tended by the number of days by which 
the hearing was postponed. 

(2) The decision of the hearing offi-
cial shall be final and is considered to 
be an official certification regarding 
the existence and the amount of the 
debt for purposes of executing salary 
offset under 5 U.S.C. 5514. If the hear-
ing official determines that a debt may 
not be collected by salary offset, but 
OFHEO finds that the debt is still 
valid, OFHEO may seek collection of 
the debt through other means in ac-
cordance with applicable law and regu-
lations. 

(f) Content of decision. The written de-
cision shall include: 

(1) A summary of the facts con-
cerning the origin, nature, and amount 
of the debt; 
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(2) The hearing official’s findings, 
analysis, and conclusions; and 

(3) The terms of any repayment 
schedules, if applicable. 

(g) Failure to appear. If, in the ab-
sence of good cause shown, such as ill-
ness, the employee or the representa-
tive of OFHEO fails to appear, the 
hearing official shall proceed with the 
hearing as scheduled, and make his or 
decision based upon the oral testimony 
presented and the documentation sub-
mitted by both parties. At the request 
of both parties, the hearing official 
may schedule a new hearing date. Both 
parties shall be given reasonable notice 
of the time and place of the new hear-
ing. 

[64 FR 34969, June 30, 1999. Redesignated and 
amended at 65 FR 81328, Dec. 26, 2000] 

§ 1704.24 Certification where OFHEO 
is the creditor agency. 

(a) Issuance. OFHEO shall issue a cer-
tification in all cases where the hear-
ing official determines that a debt ex-
ists or the employee admits the exist-
ence and amount of the debt, as for ex-
ample, by failing to request a hearing. 

(b) Contents. The certification must 
be in writing and state: 

(1) That the employee owes the debt; 
(2) The amount and basis of the debt; 
(3) The date of the Federal Govern-

ment’s right to collect the debt first 
accrued; 

(4) The date the employee was noti-
fied of the debt, the action(s) taken 
pursuant to OFHEO’s regulations, and 
the dates such actions were taken; 

(5) If the collection is to be made by 
lump-sum payment, the amount and 
date such payment will be collected; 

(6) If the collection is to be made in 
installments, the amount or percent-
age of disposable pay to be collected in 
each installment and, if OFHEO wish-
es, the desired commencing date of the 
first installments, if a date other than 
the next officially established pay pe-
riod; and 

(7) A statement that OFHEO’s regu-
lation on salary offset has been ap-
proved by the Office of Personnel Man-
agement pursuant to 5 CFR part 550, 
subpart K. 

§ 1704.25 Voluntary repayment agree-
ments as alternative to salary offset 
where OFHEO is the creditor agen-
cy. 

(a) Proposed repayment schedule. In re-
sponse to a Notice of Intent, an em-
ployee may propose to repay the debt 
voluntarily in lieu of salary offset by 
submitting a written proposed repay-
ment schedule to OFHEO. Any proposal 
under this section must be received by 
OFHEO within 15 calendar days after 
receipt of the Notice of Intent. 

(b) Notification of decision. In response 
to a timely proposal by the employee, 
OFHEO shall notify the employee 
whether the employee’s proposed re-
payment schedule is acceptable. 
OFHEO has the discretion to accept, 
reject, or propose to the employee a 
modification of the proposed repay-
ment schedule. 

(1) If OFHEO decides that the pro-
posed repayment schedule is unaccept-
able, the employee shall have 15 cal-
endar days from the date he or she re-
ceived notice of the decision in which 
to file a request for a hearing. 

(2) If OFHEO decides that the pro-
posed repayment schedule is acceptable 
or the employee agrees to a modifica-
tion proposed by OFHEO, an agreement 
shall be put in writing and signed by 
both the employee and OFHEO. 

§ 1704.26 Special review where OFHEO 
is the creditor agency. 

(a) Request for review. (1) An employee 
subject to salary offset or a voluntary 
repayment agreement may, at any 
time, request a special review by 
OFHEO of the amount of the salary off-
set or voluntary repayment, based on 
materially changed circumstances, in-
cluding, but not limited to, cata-
strophic illness, divorce, death, or dis-
ability. 

(2) The request for special review 
must include an alternative proposed 
offset or payment schedule and a de-
tailed statement, with supporting doc-
uments, that shows why the current 
salary offset or payments result in ex-
treme financial hardship to the em-
ployee and his or her spouse and de-
pendents. The detailed statement must 
indicate: 

(i) Income from all sources; 
(ii) Assets; 
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(iii) Liabilities; 
(iv) Number of dependents; 
(v) Expenses for food, housing, cloth-

ing, and transportation; 
(vi) Medical expenses; and 
(vii) Exceptional expenses, if any. 
(b) Evaluation of request. OFHEO shall 

evaluate the statement and supporting 
documents and determine whether the 
original offset or repayment schedule 
imposes extreme financial hardship on 
the employee. OFHEO shall notify the 
employee in writing within 30 calendar 
days of such determination, including, 
if appropriate, a revised offset or pay-
ment schedule. If the special review re-
sults in a revised offset or repayment 
schedule, OFHEO shall provide a new 
certification to the paying agency. 

§ 1704.27 Notice of salary offset where 
OFHEO is the paying agency. 

(a) Notice. Upon issuance of a proper 
certification by OFHEO (for debts owed 
to OFHEO) or upon receipt of a proper 
certification from another creditor 
agency, OFHEO shall send the em-
ployee a written notice of salary offset. 

(b) Content of notice. Such written no-
tice of salary offset shall advise the 
employee of the: 

(1) Certification that has been issued 
by OFHEO or received from another 
creditor agency; 

(2) Amount of the debt and of the de-
ductions to be made; and 

(3) Date and pay period when the sal-
ary offset will begin. 

(c) If OFHEO is not the creditor agen-
cy, OFHEO shall provide a copy of the 
notice of salary offset to the creditor 
agency and advise the creditor agency 
of the dollar amount to be offset and 
the pay period when the offset will 
begin. 

§ 1704.28 Procedures for salary offset 
where OFHEO is the paying agency. 

(a) Generally. OFHEO shall coordi-
nate salary deductions under this sec-
tion and shall determine the amount of 
an employee’s disposable pay and the 
amount of the salary offset subject to 
the requirements in this section. De-
ductions shall begin the pay period fol-
lowing the issuance of the certification 
by OFHEO or the receipt by OFHEO of 
the certification from another agency, 
or as soon thereafter as possible. 

(b) Types of collection—(1) Lump-sum 
payment. If the amount of the debt is 
equal to or less than 15 percent of the 
employee’s disposable pay, such debt 
ordinarily will be collected in one 
lump-sum payment. 

(2) Installment deductions. Installment 
deductions will be made over a period 
not greater than the anticipated period 
of employment. The size and frequency 
of installment deductions will bear a 
reasonable relation to the size of the 
debt and the employee’s ability to pay. 
However, the amount deducted for any 
pay period will not exceed 15 percent of 
the disposable pay from which the de-
duction is made unless the employee 
has agreed in writing to the deduction 
of a greater amount. The installment 
payment should normally be sufficient 
in size and frequency to liquidate the 
debt in no more than three years. In-
stallment payments of less than $50 
should be accepted only in the most 
unusual circumstances. 

(3) Lump-sum deductions from final 
check. In order to liquidate a debt, a 
lump-sum deduction exceeding 15 per-
cent of disposable pay may be made 
pursuant to 31 U.S.C. 3716 from any 
final salary payment due a former em-
ployee, whether the former employee 
was separated voluntarily or involun-
tarily. 

(4) Lump-sum deductions from other 
sources. Whenever an employee subject 
to salary offset is separated from 
OFHEO, and the balance of the debt 
cannot be liquidated by offset of the 
final salary check, OFHEO may offset 
any later payments of any kind to the 
former employee to collect the balance 
of the debt pursuant to 31 U.S.C. 3716. 

(c) Multiple debts. (1) Where two or 
more creditor agencies are seeking sal-
ary offset, or where two or more debts 
are owed to a single creditor agency, 
OFHEO may, at his or her discretion, 
determine whether one or more debts 
should be offset simultaneously within 
the 15 percent limitation. 

(2) In the event that a debt owed 
OFHEO is certified while an employee 
is subject to salary offset to repay an-
other agency, OFHEO may, at its dis-
cretion, determine whether the debt to 
OFHEO should be repaid before the 
debt to the other agency is repaid, re-
paid simultaneously with the other 
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debt, or repaid after the debt to the 
other agency. 

(3) A levy pursuant to the Internal 
Revenue Code of 1986 shall take prece-
dence over other deductions under this 
section, as provided in 5 U.S.C. 5514(d). 

§ 1704.29 Coordinating salary offset 
with other agencies. 

(a) Responsibility of OFHEO as the 
creditor agency. (1) OFHEO shall be re-
sponsible for: 

(i) Arranging for a hearing upon 
proper request by a Federal employee; 

(ii) Preparing the Notice of Intent 
consistent with the requirements of 
§ 1704.21; 

(iii) Obtaining hearing officials from 
other agencies pursuant to § 1704.23(b); 
and 

(iv) Ensuring that each certification 
of debt is sent to a paying agency pur-
suant to § 1704.24(b). 

(2) Upon completion of the proce-
dures set forth in §§ 1704.24–1704.26, 
OFHEO shall submit to the employee’s 
paying agency, if applicable, a certified 
debt claim and an installment agree-
ment or other instruction on the pay-
ment schedule. 

(i) If the employee is in the process of 
separating from the Federal Govern-
ment, OFHEO shall submit its debt 
claim to the employee’s paying agency 
for collection by lump-sum deduction 
from the employee’s final check. The 
paying agency shall certify the total 
amount of its collection and furnish a 
copy of the certification to OFHEO and 
to the employee. 

(ii) If the employee is already sepa-
rated and all payments due from his or 
her former paying agency have been 
paid, OFHEO may, unless otherwise 
prohibited, request that money due and 
payable to the employee from the Fed-
eral Government be administratively 
offset to collect the debt. 

(iii) When an employee transfers to 
another paying agency, OFHEO shall 
not repeat the procedures described in 
§§ 1704.24–1704.26. Upon receiving notice 
of the employee’s transfer, OFHEO 
shall review the debt to ensure that 
collection is resumed by the new pay-
ing agency. 

(b) Responsibility of OFHEO as the 
paying agency—(1) Complete claim. When 
OFHEO receives a certified claim from 

a creditor agency, the employee shall 
be given written notice of the certifi-
cation, the date salary offset will 
begin, and the amount of the periodic 
deductions. Deductions shall be sched-
uled to begin at the next officially es-
tablished pay interval or as otherwise 
provided for in the certification. 

(2) Incomplete claim. When OFHEO re-
ceives an incomplete certification of 
debt from a creditor agency, OFHEO 
shall return the claim with notice that 
procedures under 5 U.S.C. 5514 and 5 
CFR 550.1104 must be followed, and that 
a properly certified claim must be re-
ceived before OFHEO will take action 
to collect the debt from the employee’s 
current pay account. 

(3) Review. OFHEO is not authorized 
to review the merits of the creditor 
agency’s determination with respect to 
the amount or validity of the debt cer-
tified by the creditor agency. 

(4) Employees who transfer from one 
paying agency to another agency. If, 
after the creditor agency has sub-
mitted the debt claim to OFHEO, the 
employee transfers to another agency 
before the debt is collected in full, 
OFHEO must certify the total amount 
collected on the debt. One copy of the 
certification shall be furnished to the 
employee and one copy shall be sent to 
the creditor agency along with notice 
of the employee’s transfer. If OFHEO is 
aware that the employee is entitled to 
payments from the Civil Service Re-
tirement and Disability Fund or other 
similar payments, it must provide 
written notification to the agency re-
sponsible for making such payments 
that the debtor owes a debt (including 
the amount) and that the requirements 
set forth herein and in 5 CFR part 550, 
subpart k, have been met. 

[64 FR 34969, June 30, 1999. Redesignated and 
amended at 65 FR 81328, Dec. 26, 2000] 

§ 1704.30 Interest, penalties, and ad-
ministrative costs. 

Where OFHEO is the creditor agency, 
OFHEO shall assess interest, penalties, 
and administrative costs pursuant to 31 
U.S.C. 3717 and the FCCS. 

§ 1704.31 Refunds. 

(a) Where OFHEO is the creditor 
agency, OFHEO shall promptly refund 
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any amount deducted under the au-
thority of 5 U.S.C. 5514 when: 

(1) OFHEO receives notice that the 
debt has been compromised or other-
wise found not to be owing to the Fed-
eral Government; or 

(2) An administrative or judicial 
order directs OFHEO to make a refund. 

(b) Unless required by law or con-
tract, refunds under this section shall 
not bear interest. 

§ 1704.32 Request from a creditor 
agency for the services of a hearing 
official. 

(a) OFHEO may provide qualified per-
sonnel to serve as hearing officials 
upon request of a creditor agency 
when— 

(1) The debtor is employed by OFHEO 
and the creditor agency cannot provide 
a prompt and appropriate hearing be-
fore a hearing official furnished pursu-
ant to another lawful arrangement; or 

(2) The debtor is employed by the 
creditor agency and that agency can-
not arrange for a hearing official. 

(b) Services provided by OFHEO to 
creditor agencies under this section 
shall be provided on a fully reimburs-
able basis pursuant to 31 U.S.C. 1535. 

[64 FR 34969, June 30, 1999. Redesignated and 
amended at 65 FR 81328, Dec. 26, 2000] 

§ 1704.33 Non-waiver of rights by pay-
ments. 

A debtor’s payment, whether vol-
untary or involuntary, of all or any 
portion of a debt being collected pursu-
ant to this subpart B shall not be con-
strued as a waiver of any rights that 
the debtor may have under any stat-
ute, regulation, or contract, except as 
otherwise provided by law or contract. 

§§ 1704.34–1704.39 [Reserved] 

Subpart C—Administrative Offset 
§ 1704.40 Authority and scope. 

OFHEO may collect a debt owed to 
the Federal Government from a person, 
organization, or other entity by admin-
istrative offset, pursuant to 31 U.S.C. 
3716, where: 

(a) The debt is certain in amount; 
(b) Administrative offset is feasible, 

desirable, and not otherwise prohib-
ited; 

(c) The applicable statute of limita-
tions has not expired; and 

(d) Administrative offset is in the 
best interest of the Federal Govern-
ment. 

§ 1704.41 Administrative offset prior to 
completion of procedures. 

Prior to the completion of the proce-
dures described in § 1704.42, OFHEO 
may effect administrative offset if fail-
ure to offset would substantially preju-
dice its ability to collect the debt, and 
if the time before the payment is to be 
made does not reasonably permit com-
pletion of the procedures described in 
§ 1704.42. Such prior administrative off-
set shall be followed promptly by the 
completion of the procedures described 
in § 1704.42. 

[64 FR 34969, June 30, 1999. Redesignated and 
amended at 65 FR 81328, Dec. 26, 2000] 

§ 1704.42 Procedures. 
Unless the procedures described in 

§ 1704.41 are used, prior to collecting 
any debt by administrative offset or re-
ferring such claim to another agency 
for collection through administrative 
offset, OFHEO shall provide the debtor 
with the following: 

(a) Written notification of the nature 
and amount of the debt, the intention 
of OFHEO to collect the debt through 
administrative offset, and a statement 
of the rights of the debtor under this 
section; 

(b) An opportunity to inspect and 
copy the records of OFHEO related to 
the debt that are not exempt from dis-
closure; 

(c) An opportunity for review within 
OFHEO of the determination of indebt-
edness. Any request for review by the 
debtor shall be in writing and shall be 
submitted to OFHEO within 30 cal-
endar days of the date of the notice of 
the offset. OFHEO may waive the time 
limits for requesting review for good 
cause shown by the debtor. OFHEO 
shall provide the debtor with a reason-
able opportunity for an oral hearing 
when: 

(1) An applicable statute authorizes 
or requires OFHEO to consider waiver 
of the indebtedness involved, the debt-
or requests waiver of the indebtedness, 
and the waiver determination turns on 
an issue of credibility or veracity; or 
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(2) The debtor requests reconsider-
ation of the debt and OFHEO deter-
mines that the question of the indebt-
edness cannot be resolved by review of 
the documentary evidence, as for ex-
ample, when the validity of the debt 
turns on an issue of credibility or ve-
racity. Unless otherwise required by 
law, an oral hearing under this subpart 
C is not required to be a formal evi-
dentiary hearing, although OFHEO 
shall document all significant matters 
discussed at the hearing. In those cases 
where an oral hearing is not required 
by this subpart C, OFHEO shall make 
its determination on the request for 
waiver or reconsideration based upon a 
review of the written record; and 

(d) An opportunity to enter into a 
written agreement for the repayment 
of the amount of the claim at the dis-
cretion of OFHEO. 

[64 FR 34969, June 30, 1999. Redesignated and 
amended at 65 FR 81328, Dec. 26, 2000] 

§ 1704.43 Interest. 
OFHEO shall assess interest, pen-

alties, and administrative costs on 
debts owed to the Federal Government, 
in accordance with 31 U.S.C. 3717 and 
the FCCS. OFHEO may also assess in-
terest and related charges on debts 
that are not subject to 31 U.S.C. 3717 
and the FCCS to the extent authorized 
under the common law or other appli-
cable statutory authority. 

§ 1704.44 Refunds. 
OFHEO shall refund promptly those 

amounts recovered by administrative 
offset but later found not to be owed to 
the Federal Government. 

§ 1704.45 Requests for administrative 
offset to other Federal agencies. 

(a) OFHEO may request that a debt 
owed to OFHEO be collected by admin-
istrative offset against funds due and 
payable to a debtor by another agency. 

(b) In requesting administrative off-
set, OFHEO, as creditor, shall certify 
in writing to the agency holding funds 
of the debtor: 

(1) That the debtor owes the debt; 
(2) The amount and basis of the debt; 

and 
(3) That OFHEO has complied with 

the requirements of its own adminis-
trative offset regulations and the appli-

cable provisions of the FCCS with re-
spect to providing the debtor with due 
process. 

§ 1704.46 Requests for administrative 
offset from other Federal agencies. 

(a) Any agency may request that 
funds due and payable to a debtor by 
OFHEO be administratively offset in 
order to collect a debt owed to such 
agency by the debtor. 

(b) OFHEO shall initiate the re-
quested administrative offset only 
upon: 

(1) Receipt of written certification 
from the creditor agency that: 

(i) The debtor owes the debt, includ-
ing the amount and basis of the debt; 

(ii) The agency has prescribed regula-
tions for the exercise of administrative 
offset; and 

(iii) The agency has complied with 
its own administrative offset regula-
tions and with the applicable provi-
sions of the FCCS, including providing 
any required hearing or review. 

(2) A determination by OFHEO that 
collection by administrative offset 
against funds payable by OFHEO would 
be in the best interest of the Federal 
Government as determined by the facts 
and circumstances of the particular 
case and that such administrative off-
set would not otherwise be contrary to 
law. 

§ 1704.47 Administrative offset against 
amounts payable from Civil Service 
Retirement and Disability Fund. 

(a) Request for administrative offset. 
Unless otherwise prohibited by law, 
OFHEO may request that monies that 
are due and payable to a debtor from 
the Civil Service Retirement and Dis-
ability Fund (Fund) be offset adminis-
tratively in reasonable amounts in 
order to collect in one full payment or 
in a minimal number of payments debt 
owed to OFHEO by the debtor. Such re-
quests shall be made to the appropriate 
officials of the Office of Personnel 
Management in accordance with such 
regulations as may be prescribed by 
the Director of the Office of Personnel 
Management. 

(b) Contents of certification. When 
making a request for administrative 
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offset under paragraph (a) of this sec-
tion, OFHEO shall include a written 
certification that: 

(1) The debtor owes OFHEO a debt, 
including the amount of the debt; 

(2) OFHEO has complied with the ap-
plicable statutes, regulations, and pro-
cedures of the Office of Personnel Man-
agement; and 

(3) OFHEO has complied with the re-
quirements of the FCCS, including any 
required hearing or review. 

(c) If OFHEO decides to request ad-
ministrative offset under paragraph (a) 
of this section, it shall make the re-
quest as soon as practicable after com-
pletion of the applicable procedures. 
This will satisfy any requirement that 
administrative offset be initiated prior 
to the expiration of the applicable stat-
ute of limitations. At such time as the 
debtor makes a claim for payments 
from the Fund, if at least one year has 
elapsed since the administrative offset 
request was originally made, the debt-
or shall be permitted to offer a satis-
factory repayment plan in lieu of ad-
ministrative offset if he or she estab-
lishes that changed financial cir-
cumstances would render the adminis-
trative offset unjust. 

(d) If OFHEO collects part or all of 
the debt by other means before deduc-
tions are made or completed pursuant 
to paragraph (a) of this section, 
OFHEO shall act promptly to modify 
or terminate its request for adminis-
trative offset under paragraph (a) of 
this section. 

§§ 1704.48–1704.49 [Reserved] 

Subpart D—Tax Refund Offset 
§ 1704.50 Authority and scope. 

The provisions of 26 U.S.C. 6402(d) 
and 31 U.S.C. 3720A authorize the Sec-
retary of the Treasury to offset a delin-
quent debt owed the Federal Govern-
ment from the tax refund due a tax-
payer when other collection efforts 
have failed to recover the amount due. 

§ 1704.51 Definitions. 
(a)(1) Debt means money owed by an 

individual, organization, or entity from 
sources which include loans insured or 
guaranteed by the Federal Government 
and all other amounts due the Federal 

Government from fees, leases, services, 
overpayments, civil and criminal pen-
alties, damages, interest, fines, admin-
istrative costs, and all other similar 
sources. 

(2) A debt becomes eligible for tax re-
fund offset procedures if: 

(i) It cannot currently be collected 
pursuant to the salary offset proce-
dures of 5 U.S.C. 5514(a)(1); 

(ii) The debt is ineligible for adminis-
trative offset under 31 U.S.C. 3716(a) by 
reason of 31 U.S.C. 3716(c)(2), or it can-
not be collected currently by adminis-
trative offset under 31 U.S.C. 3716(a); 
and 

(iii) The requirements of this section 
are otherwise satisfied. 

(3) All judgment debts are past due 
for purposes of this subpart D. Judg-
ment debts remain past due until paid 
in full. 

(b) Dispute means a written state-
ment supported by documentation or 
other evidence that all or part of an al-
leged debt is not past due or legally en-
forceable, that the amount is not the 
amount currently owed, that the out-
standing debt has been satisfied, or in 
the case of a debt reduced to judgment, 
that the judgement has been satisfied 
or stayed. 

(c) Notice means the information sent 
to the debtor pursuant to § 1704.53. The 
date of the notice is that date shown 
on the notice letter as its date of 
issuance. 

[64 FR 34969, June 30, 1999. Redesignated and 
amended at 65 FR 81328, Dec. 26, 2000] 

§ 1704.52 Procedures. 
(a) Referral to the Department of the 

Treasury. (1) OFHEO may refer any 
past due, legally enforceable nonjudg-
ment debt of an individual, organiza-
tion, or entity to the Department of 
the Treasury for tax refund offset if 
OFHEO’s or the referring agency’s 
rights of action accrued more than 
three months but less than 10 years be-
fore the offset is made. 

(2) Debts reduced to judgment may be 
referred at any time. 

(3) Debts in amounts lower than $25 
are not subject to referral. 

(4) In the event that more than one 
debt is owed, the tax refund offset pro-
cedures shall be applied in the order in 
which the debts became past due. 
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(5) OFHEO shall notify the Depart-
ment of the Treasury of any change in 
the amount due promptly after receipt 
of payment or notice of other reduc-
tions. 

(b) Notice. OFHEO shall provide the 
debtor with written notice of its intent 
to offset before initiating the offset. 
Notice shall be mailed to the debtor at 
the current address of the debtor, as 
determined from information obtained 
from the Internal Revenue Service pur-
suant to 26 U.S.C. 6103(m)(2), (4), (5) or 
maintained by OFHEO. The notice sent 
to the debtor shall state the amount of 
the debt and inform the debtor that: 

(1) The debt is past due; 
(2) OFHEO intends to refer the debt 

to the Department of the Treasury for 
offset from tax refunds that may be 
due to the taxpayer; 

(3) OFHEO intends to provide infor-
mation concerning the delinquent debt 
exceeding $100 to a consumer reporting 
bureau unless such debt has already 
been disclosed; and 

(4) Before the debt is reported to a 
consumer reporting agency, if applica-
ble, and referred to the Department of 
the Treasury for offset from tax re-
funds, the debtor has 65 calendar days 
from the date of notice to request a re-
view under paragraph (d). 

(c) Report to consumer reporting agen-
cy. If the debtor neither pays the 
amount due nor presents evidence that 
the amount is not past due or is satis-
fied or stayed, OFHEO will report the 
debt to a consumer reporting agency at 
the end of the notice period, if applica-
ble, and refer the debt to the Depart-
ment of the Treasury for offset from 
the taxpayer’s Federal tax refund. 
OFHEO shall certify to the Department 
of the Treasury that reasonable efforts 
have been made by OFHEO to obtain 
payment of such debt. 

(d) Request for review. A debtor may 
request a review by OFHEO if he or she 
believes that all or part of the debt is 
not past due or is not legally enforce-
able, or in the case of a judgment debt, 
that the debt has been stayed or the 
amount satisfied, as follows: 

(1) The debtor must send a written 
request for review to OFHEO at the ad-
dress provided in the notice. 

(2) The request must state the 
amount disputed and reasons why the 

debtor believes that the debt is not 
past due, is not legally enforceable, has 
been satisfied, or if a judgment debt, 
has been satisfied or stayed. 

(3) The request must include any doc-
uments that the debtor wishes to be 
considered or state that additional in-
formation will be submitted within the 
time permitted. 

(4) If the debtor wishes to inspect 
records establishing the nature and 
amount of the debt, the debtor must 
make a written request to OFHEO for 
an opportunity for such an inspection. 
The office holding the relevant records 
not exempt from disclosure shall make 
them available for inspection during 
normal business hours within one week 
from the date of receipt of the request. 

(5) The request for review and any ad-
ditional information submitted pursu-
ant to the request must be received by 
OFHEO at the address stated in the no-
tice within 65 calendar days of the date 
of issuance of the notice. 

(6) In reaching its decision, OFHEO 
shall review the dispute and shall con-
sider its records and any documenta-
tion and arguments submitted by the 
debtor. OFHEO shall send a written no-
tice of its decision to the debtor. There 
is no administrative appeal of this de-
cision. 

(7) If the evidence presented by the 
debtor is considered by a non-OFHEO 
agent or other entities or persons act-
ing on behalf of OFHEO, the debtor 
shall be accorded at least 30 calendar 
days from the date the agent or other 
entity or person determines that all or 
part of the debt is past due and legally 
enforceable to request review by 
OFHEO of any unresolved dispute. 

(8) Any debt that previously has been 
reviewed pursuant to this section or 
any other section of this part, or that 
has been reduced to a judgment, may 
not be disputed except on the grounds 
of payments made or events occurring 
subsequent to the previous review or 
judgment. 
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PART 1705—IMPLEMENTATION OF 
THE EQUAL ACCESS TO JUSTICE 
ACT 

Subpart A—General Provisions 

Sec. 
1705.1 Purpose and scope. 
1705.2 Definitions. 
1705.3 Eligible parties. 
1705.4 Standards for awards. 
1705.5 Allowable fees and expenses. 
1705.6 Rulemaking on maximum rate for 

fees. 
1705.7 Awards against other agencies. 
1705.8–1705.9 [Reserved] 

Subpart B—Information Required from 
Applicants 

1705.10 Contents of the application for 
award. 

1705.11 Request for confidentiality of net 
worth exhibit. 

1705.12 Documentation of fees and expenses. 
1705.13–1705.19 [Reserved] 

Subpart C—Procedures for Filing and 
Consideration of the Application for Award 

1705.20 Filing and service of the application 
for award and related papers. 

1705.21 Answer to the application for award. 
1705.22 Reply to the answer. 
1705.23 Comments by other parties. 
1705.24 Settlement. 
1705.25 Further proceedings on the applica-

tion for award. 
1705.26 Decision of the adjudicative officer. 
1705.27 Review by OFHEO. 
1705.28 Judicial review. 
1705.29 Payment of award. 

AUTHORITY: 5 U.S.C. 504(c)(1). 

SOURCE: 65 FR 26732, May 9, 2000, unless 
otherwise noted. Redesignated and amended 
at 65 FR 81328, Dec. 26, 2000. 

Subpart A—General Provisions 

§ 1705.1 Purpose and scope. 
(a) This part implements the Equal 

Access to Justice Act, 5 U.S.C. 504, by 
establishing procedures for the filing 
and consideration of applications for 
award of fees and other expenses to eli-
gible individuals and entities who are 
parties to adversary adjudications be-
fore OFHEO. 

(b) This part applies to the award of 
fees and other expenses in connection 
with adversary adjudications before 
OFHEO. However, if a court reviews 
the underlying decision of the adver-

sary adjudication, an award for fees 
and other expenses may be made only 
pursuant to 28 U.S.C. 2412(d)(3). 

§ 1705.2 Definitions. 

(a) Adjudicative officer means the offi-
cial who presided at the underlying ad-
versary adjudication, without regard to 
whether the official is designated as a 
hearing examiner, administrative law 
judge, administrative judge, or other-
wise. 

(b) Adversary adjudication means an 
administrative proceeding conducted 
by OFHEO under 5 U.S.C. 554 in which 
the position of OFHEO or any other 
agency of the United States is rep-
resented by counsel or otherwise, in-
cluding but not limited to an adjudica-
tion conducted under 12 CFR part 1780. 
Any issue as to whether an administra-
tive proceeding is an adversary adju-
dication for purposes of this part will 
be an issue for resolution in the pro-
ceeding on the application for award. 

(c) Affiliate means an individual, cor-
poration, or other entity that directly 
or indirectly controls or owns a major-
ity of the voting shares or other inter-
ests of the party, or any corporation or 
other entity of which the party di-
rectly or indirectly owns or controls a 
majority of the voting shares or other 
interest, unless the adjudicative officer 
determines that it would be unjust and 
contrary to the purpose of the Equal 
Access to Justice Act in light of the ac-
tual relationship between the affiliated 
entities to consider them to be affili-
ates for purposes of this part. 

(d) Agency counsel means the attor-
ney or attorneys designated by the 
General Counsel of OFHEO to represent 
OFHEO in an adversary adjudication 
covered by this part. 

(e) Demand of OFHEO means the ex-
press demand of OFHEO that led to the 
adversary adjudication, but does not 
include a recitation by OFHEO of the 
maximum statutory penalty when ac-
companied by an express demand for a 
lesser amount. 

(f) Fees and other expenses include rea-
sonable attorney or agent fees, the rea-
sonable expenses of expert witnesses, 
and the reasonable cost of any study, 
analysis, engineering report, test, or 
project that is found by the agency to 
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be necessary for the preparation of the 
eligible party’s case. 

(g) Final disposition means the date 
on which a decision or order disposing 
of the merits of the adversary adjudica-
tion or any other complete resolution 
of the adversary adjudication, such as 
a settlement or voluntary dismissal, 
becomes final and unappealable, both 
within the agency and to the courts. 

(h) OFHEO means the Office of Fed-
eral Housing Enterprise Oversight. 

(i) Party means an individual, part-
nership, corporation, association, or 
public or private organization that is 
named or admitted as a party, that is 
admitted as a party for limited pur-
poses, or that is properly seeking and 
entitled as of right to be admitted as a 
party in an adversary adjudication. 

(j) Position of OFHEO means the posi-
tion taken by OFHEO in the adversary 
adjudication, including the action or 
failure to act by OFHEO upon which 
the adversary adjudication was based. 

§ 1705.3 Eligible parties. 
(a) To be eligible for an award of fees 

and other expenses under § 1705.4(a), a 
party must be a small entity as defined 
in 5 U.S.C. 601. 

(b)(1) To be eligible for an award of 
fees and other expenses for prevailing 
parties under § 1705.5(b), a party must 
be one of the following: 

(i) An individual who has a net worth 
of not more than $2 million; 

(ii) The sole owner of an unincor-
porated business who has a net worth 
of not more than $7 million, including 
both personal and business interest, 
and not more than 500 employees; how-
ever, a party who owns an unincor-
porated business will be considered to 
be an ‘‘individual’’ rather than the 
‘‘sole owner of an unincorporated busi-
ness’’ if the issues on which the party 
prevails are related primarily to per-
sonal interests rather than to business 
interests. 

(iii) A charitable or other tax-exempt 
organization described in section 
501(c)(3) of the Internal Revenue Code, 
26 U.S.C. 501(c)(3), with not more than 
500 employees; 

(iv) A cooperative association as de-
fined in section 15(a) of the Agricul-
tural Marketing Act, 12 U.S.C. 1141j(a), 
with not more than 500 employees; or 

(v) Any other partnership, corpora-
tion, association, unit of local govern-
ment, or organization that has a net 
worth of not more than $7 million and 
not more than 500 employees. 

(2) For purposes of eligibility under 
paragraph (b) of this section: 

(i) The employees of a party include 
all persons who regularly perform serv-
ices for remuneration for the party, 
under the party’s direction and con-
trol. Part-time employees shall be in-
cluded on a proportional basis. 

(ii) The net worth and number of em-
ployees of the party and its affiliates 
shall be aggregated to determine eligi-
bility. 

(iii) The net worth and number of 
employees of a party shall be deter-
mined as of the date the underlying ad-
versary adjudication was initiated. 

(c) A party that participates in an 
adversary adjudication primarily on 
behalf of one or more entities that 
would be ineligible for an award is not 
itself eligible for an award. 

[65 FR 26732, May 9, 2000. Redesignated and 
amended at 65 FR 81328, Dec. 26, 2000] 

§ 1705.4 Standards for awards. 

(a) An eligible party that files an ap-
plication for award of fees and other 
expenses in accordance with this part 
shall receive an award of fees and other 
expenses related to defending against a 
demand of OFHEO if the demand was in 
excess of the decision in the underlying 
adversary adjudication and was unrea-
sonable when compared with the deci-
sion under the facts and circumstances 
of the case, unless the party has com-
mitted a willful violation of law or oth-
erwise acted in bad faith, or unless spe-
cial circumstances make an award un-
just. The burden of proof that the de-
mand of OFHEO was substantially in 
excess of the decision and is unreason-
able when compared with the decision 
is on the eligible party. 

(b) An eligible party that submits an 
application for award in accordance 
with this part shall receive an award of 
fees and other expenses incurred in 
connection with an adversary adjudica-
tion in which it prevailed or in a sig-
nificant and discrete substantive por-
tion of the adversary adjudication in 
which it prevailed, unless the position 

VerDate Nov<24>2008 16:30 Feb 26, 2010 Jkt 220041 PO 00000 Frm 00409 Fmt 8010 Sfmt 8010 Q:\12\12V7 ofr150 PsN: PC150



400 

12 CFR Ch. XVII (1–1–10 Edition) § 1705.5 

of OFHEO in the adversary adjudica-
tion was substantially justified or spe-
cial circumstances make an award un-
just. OFHEO has the burden of proof to 
show that its position was substan-
tially justified and may do so by show-
ing that its position was reasonable in 
law and in fact. 

§ 1705.5 Allowable fees and expenses. 
(a) Awards of fees and other expenses 

shall be based on rates customarily 
charged by persons engaged in the busi-
ness of acting as attorneys, agents, and 
expert witnesses, even if the services 
were made available without charge or 
at a reduced rate to the party. How-
ever, except as provided in § 1705.6, an 
award for the fee of an attorney or 
agent may not exceed $125 per hour and 
an award to compensate an expert wit-
ness may not exceed the highest rate 
at which OFHEO pays expert witnesses. 
However, an award may also include 
the reasonable expenses of the attor-
ney, agent, or expert witness as a sepa-
rate item if he or she ordinarily 
charges clients separately for such ex-
penses. 

(b) In determining the reasonableness 
of the fee sought for an attorney, 
agent, or expert witness, the adjudica-
tive officer shall consider the fol-
lowing: 

(1) If the attorney, agent, or expert 
witness is in private practice, his or 
her customary fees for similar services; 
or, if the attorney, agent, or expert 
witness is an employee of the eligible 
party, the fully allocated costs of the 
services; 

(2) The prevailing rate for similar 
services in the community in which the 
attorney, agent, or expert witness ordi-
narily performs services; 

(3) The time actually spent in the 
representation of the eligible party; 

(4) The time reasonably spent in light 
of the difficulty or complexity of the 
issues in the adversary adjudication; 
and 

(5) Such other factors as may bear on 
the value of the services provided. 

(c) In determining the reasonable 
cost of any study, analysis, engineering 
report, test, project, or similar matter 
prepared on behalf of a party, the adju-
dicative officer shall consider the pre-
vailing rate for similar services in the 

community in which the services were 
performed. 

(d) Fees and other expenses incurred 
before the date on which an adversary 
adjudication was initiated will be 
awarded only if the eligible party can 
demonstrate that they were reasonably 
incurred in preparation for the adver-
sary adjudication. 

[65 FR 26732, May 9, 2000. Redesignated and 
amended at 65 FR 81328, Dec. 26, 2000] 

§ 1705.6 Rulemaking on maximum rate 
for fees. 

If warranted by an increase in the 
cost of living or by special cir-
cumstances, OFHEO may adopt regula-
tions providing for an award of attor-
ney or agent fees at a rate higher than 
$125 per hour in adversary adjudica-
tions covered by this part. Special cir-
cumstances include the limited avail-
ability of attorneys or agents who are 
qualified to handle certain types of ad-
versary adjudications. OFHEO will con-
duct any rulemaking proceedings for 
this purpose under the informal rule-
making procedures of the Administra-
tive Procedures Act, 5 U.S.C. 553. 

§ 1705.7 Awards against other agen-
cies. 

If another agency of the United 
States participates in an adversary ad-
judication before OFHEO and takes a 
position that was not substantially jus-
tified, the award or appropriate portion 
of the award to an eligible party that 
prevailed over that agency shall be 
made against that agency. 

§§ 1705.8–1705.9 [Reserved] 

Subpart B—Information Required 
from Applicants 

§ 1705.10 Contents of the application 
for award. 

(a) An application for award of fees 
and other expenses under either 
§ 1705.4(a) and § 1705.4(b) shall: 

(1) Identify the applicant and the ad-
versary adjudication for which an 
award is sought; 

(2) State the amount of fees and 
other expenses for which an award is 
sought; 

(3) Provide the statements and docu-
mentation required by paragraph (b) or 
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(c) of this section and § 1705.12 and any 
additional information required by the 
adjudicative officer; and 

(4) Be signed by the applicant or an 
authorized officer or attorney of the 
applicant and contain or be accom-
panied by a written verification under 
oath or under penalty of perjury that 
the information provided in the appli-
cation is true and correct. 

(b) An application for award under 
§ 1705.4(a) shall show that the demand 
of OFHEO was substantially in excess 
of, and was unreasonable when com-
pared to, the decision in the underlying 
adversary adjudication under the facts 
and circumstances of the case. It shall 
also show that the applicant is a small 
entity as defined in 5 U.S.C. 601. 

(c) An application for award under 
§ 1705.4(b) shall: 

(1) Show that the applicant has pre-
vailed in a significant and discrete sub-
stantive portion of the underlying ad-
versary adjudication and identify the 
position of OFHEO in the adversary ad-
judication that the applicant alleges 
was not substantially justified; 

(2) State the number of employees of 
the applicant and describe briefly the 
type and purposes of its organization 
or business (if the applicant is not an 
individual); 

(3) State that the net worth of the 
applicant does not exceed $2 million, if 
the applicant is an individual; or for all 
other applicants, state that the net 
worth of the applicant and its affili-
ates, if any, does not exceed $7 million; 
and 

(4) Include one of the following: 
(i) A detailed exhibit showing the net 

worth (net worth exhibit) of the appli-
cant and its affiliates, if any, when the 
underlying adversary adjudication was 
initiated. The net worth exhibit may 
be in any form convenient to the appli-
cant as long as the net worth exhibit 
provides full disclosure of the assets 
and liabilities of the applicant and its 
affiliates, if any, and is sufficient to 
determine whether the applicant quali-
fies as an eligible party; 

(ii) A copy of a ruling by the Internal 
Revenue Service that shows that the 
applicant qualifies as an organization 
described in section 501(c)(3) of the In-
ternal Revenue Code, 26 U.S.C. 501(c)(3); 
or in the case of a tax-exempt organiza-

tion not required to obtain a ruling 
from the Internal Revenue Service on 
its exempt status, a statement that de-
scribes the basis for the belief that the 
applicant qualifies under such section; 
or 

(iii) A statement that the applicant 
is a cooperative association as defined 
in section 15(a) of the Agricultural 
Marketing Act, 12 U.S.C. 1141j(a). 

[65 FR 26732, May 9, 2000. Redesignated and 
amended at 65 FR 81328, Dec. 26, 2000] 

§ 1705.11 Request for confidentiality of 
net worth exhibit. 

(a) The net worth exhibit described in 
§ 1705.10(c)(4)(i) shall be included in the 
public record of the proceeding for the 
award of fees and other expenses, ex-
cept if confidential treatment is re-
quested and granted as provided in 
paragraph (b) of this section. 

(b)(1) The applicant may request con-
fidential treatment of the information 
in the net worth exhibit by filing a mo-
tion directly with the adjudicative offi-
cer in a sealed envelope labeled ‘‘Con-
fidential Financial Information.’’ If the 
adjudicative officer finds that the in-
formation should be withheld from 
public disclosure, any request to in-
spect or copy the information by an-
other party or the public shall be re-
solved in accordance with the Freedom 
of Information Act, 5 U.S.C. 552b, and 
the Releasing Information regulation 
at 12 CFR part 1710. 

(2) The motion shall: 
(i) Include a copy of the portion of 

the net worth exhibit sought to be 
withheld; 

(ii) Describe the information sought 
to be withheld; and 

(iii) Explain why the information is 
exempt from disclosure under the Free-
dom of Information Act and why public 
disclosure of the information would ad-
versely affect the applicant and is not 
in the public’s interest. 

(iv) Be served on agency counsel but 
need not be served on any other party 
to the proceeding. 

[65 FR 26732, May 9, 2000. Redesignated and 
amended at 65 FR 81328, Dec. 26, 2000] 
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§ 1705.12 Documentation of fees and 
expenses. 

(a) The application for award shall be 
accompanied by full and itemized docu-
mentation of the fees and other ex-
penses for which an award is sought. 
The adjudicative officer may require 
the applicant to provide vouchers, re-
ceipts, logs, or other documentation 
for any fees or expenses claimed. 

(b) A separate itemized statement 
shall be submitted for each entity or 
individual whose services are covered 
by the application. Each itemized 
statement shall include: 

(1) The hours spent by each entity or 
individual; 

(2) A description of the specific serv-
ices performed and the rates at which 
each fee has been computed; and 

(3) Any expenses for which reim-
bursement is sought, the total amount 
claimed, and the total amount paid or 
payable by the applicant or by any 
other person or entity. 

§§ 1705.13–1705.19 [Reserved] 

Subpart C—Procedures for Filing 
and Consideration of the Ap-
plication for Award 

§ 1705.20 Filing and service of the ap-
plication for award and related pa-
pers. 

(a) An application for an award of 
fees and other expenses must be filed 
no later than 30 days after the final 
disposition of the underlying adversary 
adjudication. 

(b) An application for award and 
other papers related to the proceedings 
on the application for award shall be 
filed and served on all parties in the 
same manner as papers are filed and 
served in the underlying adversary ad-
judication, except as otherwise pro-
vided in this part. 

(c) The computation of time for filing 
and service of the application of award 
and other papers shall be computed in 
the same manner as in the underlying 
adversary adjudication. 

§ 1705.21 Answer to the application for 
award. 

(a) Agency counsel shall file an an-
swer within 30 days after service of an 
application for award of fees and other 

expenses except as provided in para-
graphs (b) and (c) of this section. In the 
answer, agency counsel shall explain 
any objections to the award requested 
and identify the facts relied upon to 
support the objections. If any of the al-
leged facts are not already in the 
record of the underlying adversary ad-
judication, agency counsel shall in-
clude with the answer either sup-
porting affidavits or a request for fur-
ther proceedings under § 1705.25. 

(b) If agency counsel and the appli-
cant believe that the issues in the ap-
plication for award can be settled, they 
may jointly file a statement of their 
intent to negotiate a settlement. The 
filing of this statement shall extend 
the time for filing an answer for an ad-
ditional 30 days. Upon request by agen-
cy counsel and the applicant, the adju-
dicative officer may grant for good 
cause further time extensions. 

(c) Agency counsel may request that 
the adjudicative officer extend the 
time period for filing an answer. If 
agency counsel does not answer or oth-
erwise does not contest or settle the 
application for award within the 30-day 
period or the extended time period, the 
adjudicative officer may make an 
award of fees and other expenses upon 
a satisfactory showing of entitlement 
by the applicant. 

[65 FR 26732, May 9, 2000. Redesignated and 
amended at 65 FR 81328, Dec. 26, 2000] 

§ 1705.22 Reply to the answer. 

Within 15 days after service of an an-
swer, the applicant may file a reply. If 
the reply is based on any alleged facts 
not already in the record of the under-
lying adversary adjudication, the ap-
plicant shall include with the reply ei-
ther supporting affidavits or a request 
for further proceedings under § 1705.25. 

[65 FR 26732, May 9, 2000. Redesignated and 
amended at 65 FR 81328, Dec. 26, 2000] 

§ 1705.23 Comments by other parties. 

Any party to the underlying adver-
sary adjudication other than the appli-
cant and agency counsel may file com-
ments on an application for award 
within 30 calendar days after it is 
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served, or on an answer within 15 cal-
endar days after it is served. A com-
menting party may not participate fur-
ther in proceedings on the application 
unless the adjudicative officer deter-
mines that the public interest requires 
such participation in order to permit 
full exploration of matters raised in 
the comments. 

§ 1705.24 Settlement. 

The applicant and agency counsel 
may agree on a proposed settlement of 
an award before the final decision on 
the application for award is made, ei-
ther in connection with a settlement of 
the underlying adversary adjudication 
or after the underlying adversary adju-
dication has been concluded. If the eli-
gible party and agency counsel agree 
on a proposed settlement of an award 
before an application for award has 
been filed, the application shall be filed 
with the proposed settlement. 

§ 1705.25 Further proceedings on the 
application for award. 

(a) On request of either the applicant 
or agency counsel, on the adjudicative 
officer’s own initiative, or as requested 
by the Director of OFHEO under 
§ 1705.27, the adjudicative officer may 
order further proceedings, such as an 
informal conference, oral argument, 
additional written submissions, or, as 
to issues other than substantial jus-
tification (such as the applicant’s eligi-
bility or substantiation of fees and ex-
penses), pertinent discovery or an evi-
dential hearing. Such further pro-
ceedings shall be held only when nec-
essary for full and fair resolution of the 
issues arising from the application for 
award and shall be conducted as 
promptly as possible. The issue as to 
whether the position of OFHEO in the 
underlying adversary adjudication was 
substantially justified shall be deter-
mined on the basis of the whole admin-
istrative record that was made in the 
underlying adversary adjudication. 

(b) A request that the adjudicative 
officer order further proceedings under 
this section shall specifically identify 
the information sought on the disputed 
issues and shall explain why the addi-

tional proceedings are necessary to re-
solve the issues. 

[65 FR 26732, May 9, 2000. Redesignated and 
amended at 65 FR 81328, Dec. 26, 2000] 

§ 1705.26 Decision of the adjudicative 
officer. 

(a) The adjudicative officer shall 
make the initial decision on the basis 
of the written record, except if further 
proceedings are ordered under § 1705.25. 

(b) The adjudicative officer shall 
issue a written initial decision on the 
application for award within 30 days 
after completion of proceedings on the 
application. The initial decision shall 
become the final decision of OFHEO 
after 30 days from the day it was 
issued, unless review is ordered under 
§ 1705.27. 

(c) In all initial decisions, the adju-
dicative officer shall include findings 
and conclusions with respect to the ap-
plicant’s eligibility and an explanation 
of the reasons for any difference be-
tween the amount requested by the ap-
plicant and the amount awarded. If the 
applicant has sought an award against 
more than one agency, the adjudicative 
officer shall also include findings and 
conclusions with respect to the alloca-
tion of payment of any award made. 

(d) In initial decisions on applica-
tions filed pursuant to § 1705.4(a), the 
adjudicative officer shall include find-
ings and conclusions as to whether 
OFHEO made a demand that was sub-
stantially in excess of the decision in 
the underlying adversary adjudication 
and that was unreasonable when com-
pared with that decision; and, if at 
issue, whether the applicant has com-
mitted a willful violation of the law or 
otherwise acted in bad faith, or wheth-
er special circumstances would make 
the award unjust. 

(e) In decisions on applications filed 
pursuant to § 1705.4(b), the adjudicative 
officer shall include written findings 
and conclusions as to whether the ap-
plicant is a prevailing party and 
whether the position of OFHEO was 
substantially justified; and, if at issue, 
whether the applicant unduly pro-
tracted or delayed the underlying ad-
versary adjudication or whether special 
circumstance make the award unjust. 

[65 FR 26732, May 9, 2000. Redesignated and 
amended at 65 FR 81328, Dec. 26, 2000] 
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§ 1705.27 Review by OFHEO. 
Within 30 days after the adjudicative 

officer issues an initial decision under 
§ 1705.26, either the applicant or agency 
counsel may request the Director of 
OFHEO to review the initial decision of 
the adjudicative officer. The Director 
of OFHEO or his or her designee may 
also decide, on his or her own initia-
tive, to review the initial decision. 
Whether to review a decision is at the 
discretion of the Director of OFHEO or 
his or her designee. If review is or-
dered, the Director of OFHEO or his or 
her designee shall issue a final decision 
on the application for award or remand 
the application for award to the adju-
dicative officer for further proceedings 
under § 1705.25. 

[65 FR 26732, May 9, 2000. Redesignated and 
amended at 65 FR 81328, Dec. 26, 2000] 

§ 1705.28 Judicial review. 
Any party, other than the United 

States, that is dissatisfied with the 

final decision on an application for 
award of fees and expenses under this 
part may seek judicial review as pro-
vided in 5 U.S.C. 504(c)(2). 

§ 1705.29 Payment of award. 

To receive payment of an award of 
fees and other expenses granted under 
this part, the applicant shall submit a 
copy of the final decision that grants 
the award and a certification that the 
applicant will not seek review of the 
decision in the United States courts to 
the Director, Office of Federal Housing 
Enterprise Oversight, 1700 G Street, 
NW., Washington, DC 20552. OFHEO 
shall pay the amount awarded to the 
applicant within 60 days of receipt of 
the submission of the copy of the final 
decision and the certification, unless 
judicial review of the award has been 
sought by any party to the pro-
ceedings. 

SUBCHAPTER B [RESERVED] 
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