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(c) Applicable law. A substitute check
that is the legal equivalent of an original check under paragraph (a) of this
section shall be subject to any provision, including any provision relating
to the protection of customers, of this
part, the U.C.C., and any other applicable federal or state law as if such substitute check were the original check,
to the extent such provision of law is
not inconsistent with the Check 21 Act
or this subpart.
§ 229.52 Substitute check warranties.
(a) Content and provision of substitute
check warranties. A bank that transfers,
presents, or returns a substitute check
(or a paper or electronic representation
of a substitute check) for which it receives consideration warrants to the
parties listed in paragraph (b) of this
section that—
(1) The substitute check meets the
requirements for legal equivalence described in § 229.51(a)(1)–(2); and
(2) No depositary bank, drawee, drawer, or indorser will receive presentment
or return of, or otherwise be charged
for, the substitute check, the original
check, or a paper or electronic representation of the substitute check or
original check such that that person
will be asked to make a payment based
on a check that it already has paid.
(b) Warranty recipients. A bank makes
the warranties described in paragraph
(a) of this section to the person to
which the bank transfers, presents, or
returns the substitute check or a paper
or electronic representation of such
substitute check and to any subsequent
recipient, which could include a collecting or returning bank, the depositary bank, the drawer, the drawee, the
payee, the depositor, and any indorser.
These parties receive the warranties
regardless of whether they received the
substitute check or a paper or electronic representation of a substitute
check.
§ 229.53 Substitute check indemnity.
(a) Scope of indemnity. A bank that
transfers, presents, or returns a substitute check or a paper or electronic
representation of a substitute check
for which it receives consideration
shall indemnify the recipient and any
subsequent recipient (including a col-

lecting or returning bank, the depositary bank, the drawer, the drawee, the
payee, the depositor, and any indorser)
for any loss incurred by any recipient
of a substitute check if that loss occurred due to the receipt of a substitute check instead of the original
check.
(b) Indemnity amount—(1) In general.
Unless otherwise indicated by paragraph (b)(2) or (b)(3) of this section, the
amount of the indemnity under paragraph (a) of this section is as follows:
(i) If the loss resulted from a breach
of a substitute check warranty provided under § 229.52, the amount of the
indemnity shall be the amount of any
loss (including interest, costs, reasonable attorney’s fees, and other expenses
of representation) proximately caused
by the warranty breach.
(ii) If the loss did not result from a
breach of a substitute check warranty
provided under § 229.52, the amount of
the indemnity shall be the sum of—
(A) The amount of the loss, up to the
amount of the substitute check; and
(B) Interest and expenses (including
costs and reasonable attorney’s fees
and other expenses of representation)
related to the substitute check.
(2) Comparative negligence. (i) If a loss
described in paragraph (a) of this section results in whole or in part from
the indemnified person’s negligence or
failure to act in good faith, then the indemnity amount described in paragraph (b)(1) of this section shall be reduced in proportion to the amount of
negligence or bad faith attributable to
the indemnified person.
(ii) Nothing in this paragraph (b)(2)
reduces the rights of a consumer or any
other person under the U.C.C. or other
applicable provision of state or federal
law.
(3) Effect of producing the original
check or a sufficient copy—
(i) If an indemnifying bank produces
the original check or a sufficient copy,
the indemnifying bank shall—
(A) Be liable under this section only
for losses that are incurred up to the
time that the bank provides that original check or sufficient copy to the indemnified person; and
(B) Have a right to the return of any
funds it has paid under this section in
excess of those losses.
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(ii) The production by the indemnifying bank of the original check or a
sufficient
copy
under
paragraph
(b)(3)(i) of this section shall not absolve the indemnifying bank from any
liability under any warranty that the
bank has provided under § 229.52 or
other applicable law.
(c) Subrogation of rights—(1) In general. An indemnifying bank shall be
subrogated to the rights of the person
that it indemnifies to the extent of the
indemnity it has provided and may attempt to recover from another person
based on a warranty or other claim.
(2) Duty of indemnified person for subrogated claims. Each indemnified person
shall have a duty to comply with all
reasonable requests for assistance from
an indemnifying bank in connection
with any claim the indemnifying bank
brings against a warrantor or other
person related to a check that forms
the basis for the indemnification.
§ 229.54 Expedited recredit for consumers.
(a) Circumstances giving rise to a claim.
A consumer may make a claim under
this section for a recredit with respect
to a substitute check if the consumer
asserts in good faith that—
(1) The bank holding the consumer’s
account charged that account for a
substitute check that was provided to
the consumer (although the consumer
need not be in possession of that substitute check at the time he or she submits a claim);
(2) The substitute check was not
properly charged to the consumer account or the consumer has a warranty
claim with respect to the substitute
check;
(3) The consumer suffered a resulting
loss; and
(4) Production of the original check
or a sufficient copy is necessary to determine whether or not the substitute
check in fact was improperly charged
or whether the consumer’s warranty
claim is valid.
(b) Procedures for making claims. A
consumer shall make his or her claim
for a recredit under this section with
the bank that holds the consumer’s account in accordance with the timing,
content, and form requirements of this
section.

(1) Timing of claim. (i) The consumer
shall submit his or her claim such that
the bank receives the claim by the end
of the 40th calendar day after the later
of the calendar day on which the bank
mailed or delivered, by a means agreed
to by the consumer—
(A) The periodic account statement
that contains information concerning
the transaction giving rise to the
claim; or
(B) The substitute check giving rise
to the claim.
(ii) If the consumer cannot submit
his or her claim by the time specified
in paragraph (b)(1)(i) of this section because of extenuating circumstances,
the bank shall extend the 40-calendarday period by an additional reasonable
amount of time.
(iii) If a consumer makes a claim
orally and the bank requires the claim
to be in writing, the consumer’s claim
is timely if the oral claim was received
within the time described in paragraphs (b)(1)(i)–(ii) of this section and
the written claim was received within
the time described in paragraph
(b)(3)(ii) of this section.
(2) Content of claim. (i) The consumer’s claim shall include the following information:
(A) A description of the consumer’s
claim, including the reason why the
consumer believes his or her account
was improperly charged for the substitute check or the nature of his or
her warranty claim with respect to
such check;
(B) A statement that the consumer
suffered a loss and an estimate of the
amount of that loss;
(C) The reason why production of the
original check or a sufficient copy is
necessary to determine whether or not
the charge to the consumer’s account
was proper or the consumer’s warranty
claim is valid; and
(D) Sufficient information to allow
the bank to identify the substitute
check and investigate the claim.
(ii) If a consumer attempts to make a
claim but fails to provide all the information in paragraph (b)(2)(i) of this
section that is required to constitute a
claim, the bank shall inform the consumer that the claim is not complete
and identify the information that is
missing.
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