§ 221.117

12 CFR Ch. II (1–1–10 Edition)
(b) The Board understood that any
officer or employee included under the
corporation’s stock option plan who
wished to exercise his option could obtain a loan for the purchase price of
the stock by executing an unsecured
note to the bank. The corporation
would issue to the bank a guaranty of
the loan and hold the purchased shares
as collateral to secure it against loss
on the guaranty. Stock of the corporation is registered on a national securities exchange and therefore qualifies as
‘‘margin stock’’ under this part.
(c) A nonbank lender is subject to the
registration and other requirements of
this part if, in the ordinary course of
his business, he extends credit on collateral that includes any margin stock
in the amount of $200,000 or more in
any calendar quarter, or has such credit outstanding in any calendar quarter
in the amount of $500,000 or more. The
Board understood that the corporation
in question had sufficient guaranties
outstanding during the applicable calendar quarter to meet the dollar
thresholds for registration.
(d) In the Board’s judgment a person
who guarantees a loan, and thereby becomes liable for the amount of the loan
in the event the borrower should default, is lending his credit to the borrower. In the circumstances described,
such a lending of credit must be considered an ‘‘extension of credit’’ under
this part in order to prevent circumvention of the regulation’s limitation on the amount of credit that can
be extended on the security of margin
stock.
(e) Under § 221.2, the term in the ordinary course of business means ‘‘occurring
or reasonably expected to occur in carrying out or furthering any business
purpose. * * *’’ In general, stock option
plans are designed to provide a company’s employees with a proprietary
interest in the company in the form of
ownership of the company’s stock.
Such plans increase the company’s
ability to attract and retain able personnel and, accordingly, promote the
interest of the company and its stockholders, while at the same time providing the company’s employees with
additional incentive to work toward

§ 221.117 When bank in ‘‘good faith’’
has not relied on stock as collateral.
(a) The Board has received questions
regarding the circumstances in which
an extension or maintenance of credit
will not be deemed to be ‘‘indirectly secured’’ by stock as indicated by the
phrase, ‘‘if the lender, in good faith,
has not relied upon the margin stock
as collateral,’’ contained in paragraph
(2)(iv) of the definition of indirectly secured in § 221.2.
(b) In response, the Board noted that
in amending this portion of the regulation in 1968 it was indicated that one of
the purposes of the change was to
make clear that the definition of indirectly secured does not apply to certain
routine negative covenants in loan
agreements. Also, while the question of
whether or not a bank has relied upon
particular stock as collateral is necessarily a question of fact to be determined in each case in the light of all
relevant circumstances, some indication that the bank had not relied upon
stock as collateral would seem to be afforded by such circumstances as the
fact that:
(1) The bank had obtained a reasonably current financial statement of the
borrower and this statement could reasonably support the loan; and
(2) The loan was not payable on demand or because of fluctuations in
market value of the stock, but instead
was payable on one or more fixed maturities which were typical of maturities applied by the bank to loans otherwise similar except for not involving
any possible question of stock collateral.
§ 221.118 Bank arranging for extension
of credit by corporation.
(a) The Board considered the questions whether:
(1) The guaranty by a corporation of
an ‘‘unsecured’’ bank loan to exercise
an option to purchase stock of the corporation is an ‘‘extension of credit’’ for
the purpose of this part;
(2) Such a guaranty is given ‘‘in the
ordinary course of business’’ of the corporation, as defined in § 221.2; and
(3) The bank involved took part in arranging for such credit on better terms
than it could extend under the provisions of this part.
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