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§ 208.4

12 CFR Ch. II (1–1–10 Edition)

holding company that meets the criteria for expedited processing under
§ 225.14(c) of Regulation Y (12 CFR
225.14(c)).
(2) Expedited procedures. A completed
membership application filed with the
appropriate Reserve Bank will be
deemed approved on the fifteenth day
after receipt of the complete application by the Board or appropriate Reserve Bank, unless the Board or the appropriate Reserve Bank notifies the
bank that the application is approved
prior to that date or the Board or the
appropriate Federal Reserve Bank notifies the bank that the application is
not eligible for expedited review for
any reason, including, without limitation, that:
(i) The bank will offer banking services that are materially different from
those currently offered by the bank, or
by the affiliates of the proposed bank;
(ii) The bank or bank holding company does not meet the criteria under
§ 208.3(c)(1);
(iii) The application contains a material error or is otherwise deficient; or
(iv) The application raises significant
supervisory, compliance, policy or
legal issues that have not been resolved, or a timely substantive adverse
comment is submitted. A comment will
be considered substantive unless it involves individual complaints, or raises
frivolous, previously considered, or
wholly unsubstantiated claims or irrelevant issues.
(d) Conditions of membership—(1) Safety and soundness. Each member bank
shall at all times conduct its business
and exercise its powers with due regard
to safety and soundness. Each member
bank shall comply with the Interagency Guidelines Establishing Standards for Safety and Soundness prescribed pursuant to section 39 of the
FDI Act (12 U.S.C. 1831p–1), set forth in
appendix D–1 to this part, and the
Interagency Guidelines Establishing
Information Security Standards prescribed pursuant to sections 501 and 505
of the Gramm-Leach-Bliley Act (15
U.S.C. 6801 and 6805) and section 216 of
the Fair and Accurate Credit Transactions Act of 2003 (15 U.S.C. 1681w), set
forth in appendix D–2 to this part.
(2) General character of bank’s business. A member bank may not, without

the permission of the Board, cause or
permit any change in the general character of its business or in the scope of
the corporate powers it exercises at the
time of admission to membership.
(3) Compliance with conditions of membership. Each member bank shall comply at all times with this Regulation H
(12 CFR part 208) and any other conditions of membership prescribed by the
Board.
(e) Waivers—(1) Conditions of membership. A member bank may petition the
Board to waive a condition of membership. The Board may grant a waiver of
a condition of membership upon a
showing of good cause and, in its discretion, may limit, among other items,
the scope, duration, and timing of the
waiver.
(2) Reports of affiliates. Pursuant to
section 21 of the Federal Reserve Act
(12 U.S.C. 486), the Board waives the requirement for the submission of reports of affiliates of member banks, unless such reports are specifically requested by the Board.
(f) Voluntary withdrawal from membership. Voluntary withdrawal from membership becomes effective upon cancellation of the Federal Reserve Bank
stock held by the member bank, and
after the bank has made due provision
to pay any indebtedness due or to become due to the Federal Reserve Bank
in accordance with the Board’s Regulation I (12 CFR part 209).
[Reg. H, 63 FR 37637, July 13, 1998, as amended at 63 FR 58620, Nov. 2, 1998; 66 FR 8634,
Feb. 1, 2001; 69 FR 77617, Dec. 28, 2004]

§ 208.4 Capital adequacy.
(a) Adequacy. A member bank’s capital, as defined in appendix A to this
part, shall be at all times adequate in
relation to the character and condition
of its assets and to its existing and prospective liabilities and other corporate
responsibilities. If at any time, in light
of all the circumstances, the bank’s
capital appears inadequate in relation
to its assets, liabilities, and responsibilities, the bank shall increase the
amount of its capital, within such period as the Board deems reasonable, to
an amount which, in the judgment of
the Board, shall be adequate.
(b) Standards for evaluating capital
adequacy. Standards and guidelines by
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§ 208.5

which the Board evaluates the capital
adequacy of member banks include
those in appendices A and E to this
part for risk-based capital purposes and
appendix B to this part for leverage
measurement purposes.
§ 208.5 Dividends and other distributions.
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(a) Definitions. For the purposes of
this section:
(1) Capital surplus means the total of
surplus as reportable in the bank’s Reports of Condition and Income and surplus on perpetual preferred stock.
(2) Permanent capital means the total
of the bank’s perpetual preferred stock
and related surplus, common stock and
surplus, and minority interest in consolidated subsidiaries, as reportable in
the Reports of Condition and Income.
(b) Limitations. The limitations in
this section on the payment of dividends and withdrawal of capital apply
to all cash and property dividends or
distributions on common or preferred
stock. The limitations do not apply to
dividends paid in the form of common
stock.
(c) Earnings limitations on payment of
dividends. (1) A member bank may not
declare or pay a dividend if the total of
all dividends declared during the calendar year, including the proposed dividend, exceeds the sum of the bank’s
net income (as reportable in its Reports of Condition and Income) during
the current calendar year and the retained net income of the prior two calendar years, unless the dividend has
been approved by the Board.
(2) ‘‘Retained net income’’ in a calendar year is equal to the bank’s net
income (as reported in its Report of
Condition and Income for such year),
less any dividends declared during such
year. 3 The bank’s net income during
3 In the case of dividends in excess of net
income for the year, a bank generally is not
required to carry forward negative amounts
resulting from such excess. Instead, the bank
may attribute the excess to the prior two
years, attributing the excess first to the earlier year and then to the immediately preceding year. If the excess is greater than the
bank’s previously undistributed net income
for the preceding two years, prior Board approval of the dividend is required and a negative amount would be carried forward in fu-

the current year and its retained net
income from the prior two calendar
years is reduced by any net losses incurred in the current or prior two
years and any required transfers to
surplus or to a fund for the retirement
of preferred stock. 4
(d) Limitation on withdrawal of capital
by dividend or otherwise. (1) A member
bank may not declare or pay a dividend
if the dividend would exceed the bank’s
undivided profits as reportable on its
Reports of Condition and Income, unless the bank has received the prior approval of the Board and of at least twothirds of the shareholders of each class
of stock outstanding.
(2) A member bank may not permit
any portion of its permanent capital to
be withdrawn unless the withdrawal
has been approved by the Board and by
at least two-thirds of the shareholders
of each class of stock outstanding.
(3) If a member bank has capital surplus in excess of that required by law,
the excess amount may be transferred
to the bank’s undivided profits account
and be available for the payment of
dividends if:
(i) The amount transferred came
from the earnings of prior periods, excluding earnings transferred as a result
of stock dividends;
(ii) The bank’s board of directors approves the transfer of funds; and
(iii) The transfer has been approved
by the Board.
(e) Payment of capital distributions. All
member banks also are subject to the
ture dividend calculations. However, in determining any such request for approval, the
Board could consider any request for different treatment of such negative amount,
including advance waivers for future periods.
This applies only to earnings deficits that result from dividends declared in excess of net
income for the year and does not apply to
other types of current earnings deficits.
4 State member banks are required to comply with state law provisions concerning the
maintenance of surplus funds in addition to
common capital. Where the surplus of a
State member bank is less than what applicable state law requires the bank to maintain relative to its capital stock account, the
bank may be required to transfer amounts
from its undivided profits account to surplus.
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