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it is impractical for the individual to 
comply with a treatment plan that was 
developed under another FFD program 
because of circumstances that are out-
side of the individual’s or licensee’s or 
other entity’s control (e.g., geo-
graphical distance, closure of a treat-
ment facility), then the granting FFD 
program shall ensure that an SAE de-
velops a comparable treatment plan, 
with accountability for monitoring the 
individual’s compliance with the plan 
assumed by the granting licensee or 
other entity. 

(2) If the previous licensee or other 
entity determined that the individual 
successfully completed any required 
treatment and followup testing, and 
the individual’s last period of author-
ization was terminated favorably, the 
receiving licensee or entity may rely 
on the previous determination of fit-
ness and no further review or followup 
is required. 

(f) Sanctions. If an individual has con-
firmed positive, adulterated, or sub-
stituted test results from any drug, va-
lidity, or alcohol test required in this 
section, the licensee or other entity 
shall, at a minimum and as appro-
priate— 

(1) Deny authorization to the indi-
vidual, as required by § 26.75(b), (d), 
(e)(2), or (g); or 

(2) Terminate the individual’s au-
thorization, if it has been granted, as 
required by § 26.75(e)(1) or (f). 

[73 FR 17176, Mar. 31, 2008, as amended at 74 
FR 38328, Aug. 3, 2009] 

§ 26.71 Maintaining authorization. 
(a) Individuals may maintain author-

ization under the following conditions: 
(1) The individual complies with the 

licensee’s or other entity’s FFD poli-
cies and procedures, as described in 
§ 26.27, including the responsibility to 
report any legal actions, as defined in 
§ 26.5; 

(2) The individual remains subject to 
a drug and alcohol testing program 
that meets the requirements of § 26.31, 
including random testing; 

(3) The individual remains subject to 
a behavioral observation program that 
meets the requirements of § 26.33; and 

(4) The individual successfully com-
pletes required FFD training on the 
schedule specified in § 26.29(c). 

(b) If an authorized individual is not 
subject to an FFD program that meets 
the requirements of this section for 
more than 30 continuous days, then the 
licensee or other entity shall terminate 
the individual’s authorization and the 
individual shall meet the requirements 
in this subpart, as applicable, to regain 
authorization. 

Subpart D—Management Actions 
and Sanctions To Be Imposed 

§ 26.73 Applicability. 
The requirements in this subpart 

apply to the licensees and other enti-
ties identified in § 26.3(a), (b), and, as 
applicable, (c) for the categories of in-
dividuals specified in § 26.4(a) through 
(d) and (g). The requirements in this 
subpart also apply to the licensees and 
other entities specified in § 26.3(c), as 
applicable, for the categories of indi-
viduals in § 26.4(e). At the discretion of 
a licensee or other entity in § 26.3(c), 
the requirements of this subpart also 
may be applied to the categories of in-
dividuals identified in § 26.4(f). In addi-
tion, the requirements in this subpart 
apply to the entities in § 26.3(d) to the 
extent that a licensee or other entity 
relies on the C/V to meet the require-
ments of this subpart. The regulations 
in this subpart also apply to the indi-
viduals specified in § 26.4(h) and (j), as 
appropriate. 

§ 26.75 Sanctions. 
(a) This section defines the minimum 

sanctions that licensees and other enti-
ties shall impose when an individual 
has violated the drug and alcohol pro-
visions of an FFD policy. A licensee or 
other entity may impose more strin-
gent sanctions, except as specified in 
paragraph (h) of this section. 

(b) Any act or attempted act to sub-
vert the testing process, including, but 
not limited to, refusing to provide a 
specimen and providing or attempting 
to provide a substituted or adulterated 
specimen, for any test required under 
§ 26.31(c) must result in the immediate 
unfavorable termination of the individ-
ual’s authorization and permanent de-
nial of authorization thereafter. 

(c) Any individual who is determined 
to have been involved in the sale, use, 
or possession of illegal drugs or the 
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consumption of alcohol within a pro-
tected area of any nuclear power plant, 
within a facility that is licensed to pos-
sess or use formula quantities of 
SSNM, within a transporter’s facility 
or vehicle, or while performing the du-
ties that require the individual to be 
subject to this subpart shall imme-
diately have his or her authorization 
unfavorably terminated and denied for 
a minimum of 5 years from the date of 
the unfavorable termination of author-
ization. 

(d) Any individual who resigns or 
withdraws his or her application for 
authorization before authorization is 
terminated or denied for a first viola-
tion of the FFD policy involving a con-
firmed positive drug or alcohol test re-
sult shall immediately have his or her 
authorization denied for a minimum of 
5 years from the date of termination or 
denial. If an individual resigns or with-
draws his or her application for author-
ization before his or her authorization 
is terminated or denied for any viola-
tion of the FFD policy, the licensee or 
other entity shall record the resigna-
tion or withdrawal, the nature of the 
violation, and the minimum sanction 
that would have been required under 
this section had the individual not re-
signed or withdrawn his or her applica-
tion for authorization. 

(e) Lacking any other evidence to in-
dicate the use, sale, or possession of il-
legal drugs or consumption of alcohol 
on site, a confirmed positive drug or al-
cohol test result must be presumed to 
be an indication of offsite drug or alco-
hol use in violation of the FFD policy. 

(1) The first violation of the FFD pol-
icy involving a confirmed positive drug 
or alcohol test result must, at a min-
imum, result in the immediate unfa-
vorable termination of the individual’s 
authorization for at least 14 days from 
the date of the unfavorable termi-
nation. 

(2) Any subsequent confirmed posi-
tive drug or alcohol test result, includ-
ing during an assessment or treatment 
period, must result in the denial of au-
thorization for a minimum of 5 years 
from the date of denial. 

(f) Paragraph (e) of this section does 
not apply to the misuse of prescription 
and over-the-counter drugs, except if 
the MRO determines that misuse of the 

prescription or over-the-counter drug 
represents substance abuse. Sanctions 
for misuse of prescription and over-the- 
counter drugs must be sufficient to 
deter misuse of those substances. 

(g) For individuals whose authoriza-
tion was denied for 5 years under para-
graphs (c), (d), (e)(2), or (f) of this sec-
tion, any subsequent violation of the 
drug and alcohol provisions of an FFD 
policy must immediately result in per-
manent denial of authorization. 

(h) A licensee or other entity may 
not terminate an individual’s author-
ization and may not subject the indi-
vidual to other administrative action 
based solely on a positive test result 
from any initial drug test, other than 
positive initial test results for mari-
juana or cocaine metabolites from a 
specimen that is reported to be valid 
on the basis of either validity screen-
ing or initial validity testing per-
formed at a licensee testing facility, 
unless other evidence, including infor-
mation obtained under the process set 
forth in § 26.189, indicates that the indi-
vidual is impaired or might otherwise 
pose a safety hazard. The licensee or 
other entity may not terminate an in-
dividual’s authorization or subject an 
individual to any other administrative 
action under this section based on the 
results of validity screening or initial 
validity testing performed at a licensee 
testing facility indicating that a speci-
men is of questionable validity. 

(i) With respect to positive initial 
drug test results from a licensee test-
ing facility for marijuana and cocaine 
metabolites from a valid specimen, li-
censee testing facility personnel may 
inform licensee or other entity man-
agement of the positive initial drug 
test result and the specific drugs or 
metabolites identified, and licensees or 
other entities may administratively 
withdraw the donor’s authorization or 
take lesser administrative actions 
against the donor, provided that the li-
censee or other entity complies with 
the following conditions: 

(1) For the drug for which action will 
be taken, at least 85 percent of the 
specimens that were determined to be 
positive as a result of initial drug tests 
at the licensee testing facility during 
the past 12-month data reporting pe-
riod submitted to the NRC under 
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§ 26.717 were subsequently reported as 
positive by the HHS-certified labora-
tory as the result of confirmatory test-
ing; 

(2) There is no loss of compensation 
or benefits to the donor during the pe-
riod of temporary administrative ac-
tion; 

(3) Immediately on receipt of a nega-
tive report from the HHS-certified lab-
oratory or MRO, any matter that could 
link the donor to the temporary ad-
ministrative action is eliminated from 
the donor’s personnel record and other 
records; and 

(4) Licensees and other entities may 
not disclose the temporary administra-
tive action against an individual whose 
initial drug test result is not subse-
quently confirmed by the MRO as a 
violation of the FFD policy in response 
to a suitable inquiry conducted under 
the provisions of § 26.63, a background 
investigation conducted under the pro-
visions of this chapter, or to any other 
inquiry or investigation. 

(i) To ensure that no records are re-
tained, access to the system of files 
and records must be provided to per-
sonnel who are conducting reviews, in-
quiries into allegations, or audits 
under the provisions of § 26.41, and to 
NRC inspectors. 

(ii) The licensee or other entity shall 
provide the donor with a written state-
ment that the records specified in 
§§ 26.713 and 26.715 have not been re-
tained with respect to the temporary 
administrative action and shall inform 
the donor in writing that the tem-
porary administrative action that was 
taken will not be disclosed and need 
not be disclosed by the individual in re-
sponse to requests for self-disclosure of 
potentially disqualifying FFD informa-
tion. 

§ 26.77 Management actions regarding 
possible impairment. 

(a) This section defines management 
actions that licensees and other enti-
ties who are subject to this subpart 
must take when an individual who is 
subject to this subpart shows indica-
tions that he or she may not be fit to 
safely and competently perform his or 
her duties. 

(b) If an individual appears to be im-
paired or the individual’s fitness is 

questionable, except as permitted 
under §§ 26.27(c)(3), 26.207, and 26.209, the 
licensee or other entity shall take im-
mediate action to prevent the indi-
vidual from performing the duties that 
require him or her to be subject to this 
subpart. 

(1) If an observed behavior or phys-
ical condition creates a reasonable sus-
picion of possible substance abuse, the 
licensee or other entity shall perform 
drug and alcohol testing. The results 
must be negative before the individual 
returns to performing the duties that 
require the individual to be subject to 
this subpart. However, if the physical 
condition is the smell of alcohol with 
no other behavioral or physical indica-
tions of impairment, then only an alco-
hol test is required and the results 
must be negative before the individual 
returns to performing his or her duties. 

(2) If a licensee or C/V who is subject 
to subpart I of this part is certain that 
the observed behavior or physical con-
dition is the result solely of fatigue, 
the licensee or C/V shall ensure that a 
fatigue assessment is conducted under 
§ 26.211. If the results of the fatigue as-
sessment confirm that the observed be-
havior or physical condition is the re-
sult solely of fatigue, the licensee or C/ 
V need not perform drug and alcohol 
tests or implement the determination 
of fitness process otherwise required by 
§ 26.189. 

(3) For other indications of possible 
impairment that do not create a rea-
sonable suspicion of substance abuse 
(or fatigue, in the case of licensees and 
C/Vs who are subject to subpart I of 
this part), the licensee or other entity 
may permit the individual to return to 
performing his or her duties only after 
the impairing or questionable condi-
tions are resolved and a determination 
of fitness indicates that the individual 
is fit to safely and competently per-
form his or her duties. 

(c) If a licensee or other entity has a 
reasonable belief that an NRC em-
ployee or NRC contractor may be 
under the influence of any substance, 
or is otherwise unfit for duty, the li-
censee or other entity may not deny 
access but shall escort the individual. 
In any such instance, the licensee or 
other entity shall immediately notify 
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