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(1) Lender and borrower eligibility. No
exception to lender or borrower eligi-
bility can be made.

(2) Project eligibility. No exception to
project eligibility can be made.

(3) Rural area definition. No exception
to the definition of rural area, as de-
fined in §5001.2, can be made.

(4) Term length. No exception to the
maximum length of the loan term, as
specified in §5001.31(c), can be made.

(b) Review or appeal rights. A person
has review or appeal rights in accord-
ance with 7 CFR part 11.

§5001.4 Oversight and monitoring.

(a) General. The lender will cooperate
fully with Agency oversight and moni-
toring of all lenders involved in any
manner with any guarantee under this
program to ensure compliance with
this part, including ensuring lenders
continue to meet the criteria for being
an approved lender or a preferred lend-
er. Such oversight and monitoring will
include, but is not limited to, review-
ing lender records and meeting with
lenders. In addition, the Agency will
review all approved and preferred lend-
ers for eligibility at least every two
years.

(b) Reports and notifications. The
Agency will require lenders to submit
to the Agency reports and notifications
to facilitate the Agency’s oversight
and monitoring. These reports and no-
tifications include, but are not nec-
essarily limited to:

(1) Periodic reports, to be submitted
semiannually, regarding the condition
of its Agency guaranteed loan portfolio
(including borrower status and loan
classification) and any material change
in the general financial condition of
the borrower since the last periodic re-
port was submitted.

(2) Monthly default reports for each
loan in monetary default using a form
approved by the Agency.

(3) Notification within 15 calendar
days of:

(i) Any loan agreement violation by
any borrower, including when a bor-
rower is 30 days past due or is other-
wise in default;

(if) Any permanent or temporary re-
duction in interest rate; and
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(iii) Any downgrade in the loan clas-
sification of any loan made under this
part.

(4) If a lender receives a final loss
payment, an annual report on its col-
lection activities for each unsatisfied
account for 3 years following payment
of the final loss claim.

§5001.5 Forms, regulations, and in-
structions.

Copies of all forms, regulations, and
instructions referenced in this part
may be obtained through the Agency.

BASIC ELIGIBILITY PROVISIONS

§5001.6 Project eligibility.

To be eligible for a guaranteed loan
under this part, at a minimum, a bor-
rower and project, as applicable, must
meet each of the requirements speci-
fied in paragraphs (a) through (c) of
this section.

(@) The project must meet the re-
quirements specified in subpart B of
this part.

(b) The borrower must meet the fi-
nancial metric criteria specified in
paragraphs (b)(1) through (b)(3) of this
section. These financial metric criteria
shall be calculated from the realistic
information in the pro forma state-
ments or borrower financial state-
ments, submitted in accordance with
§5001.12(a)(10), of a typical operating
year after the project is completed and
stabilized. For projects that the Agen-
cy deems to be more risky, such as
racetracks and water parks, the Agen-
cy will require higher underwriting
standards for such projects.

(1) A debt coverage ratio of 1.0 or
higher;

(2) A debt-to-tangible net worth ratio
of 4:1 or lower for startup businesses
and of 9:1 or lower for existing busi-
nesses.

(3) A loan-to-value ratio of no more
than 1.0.

(c) For projects that are determined
by a service area, boundaries for the
proposed service area must be chosen
in such a way that no user or area will
be excluded because of race, color, reli-
gion, sex, marital status, age, dis-
ability, or national origin. This does
not preclude:
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()] Financing or  constructing
projects in phases when it is not prac-
tical to finance or construct the entire
project at one time, and

(2) Financing or constructing facili-
ties where it is not economically fea-
sible to serve the entire area, provided
economic feasibility is determined on
the basis of the entire system or facil-
ity and not by considering the cost of
separate extensions to, or parts there-
of. Additionally, the borrower must
publicly announce a plan for extending
service to areas not initially receiving
service. Also, the borrower must pro-
vide written notice to potential users
located in the areas not to be initially
served.

§5001.7 Unauthorized projects and
purposes.

Loans guaranteed under this part
must not be used for any projects other
than those authorized in subpart B of
this part. In addition, loan funds may
not be used to finance:

(a) Investment or arbitrage, or specu-
lative real estate investment.

(b) Golf courses or similar rec-
reational facilities listed in the annual
Notice of Funds Availability.

(c) Any business deriving more than
10% of its annual gross revenue from
gambling activity, excluding State-au-
thorized lottery proceeds and, for pub-
lic bodies and for not-for-profit ap-
proved projects only, any other funds
derived from gambling activity, as ap-
proved by the Agency, conducted for
the purpose of raising funds for the ap-
proved project.

(d) Prostitution or businesses deriv-
ing income from activities of a pru-
rient sexual nature.

(e) Any guarantee of a:

(1) Line of credit;

(2) Lease payment; or

(3) Loan made by other Federal agen-
cies.

(f) Any project eligible for Rural
Rental Housing and Rural Cooperative
Housing loans under sections 515, 521,
and 538 of the Housing Act of 1949, as
amended.

(g) Finders’, packagers’, or loan bro-
kers’ fees.

(h) Any business deriving income
from illegal drugs, drug paraphernalia,

7 CFR Ch. L (1-1-09 Edition)

or any other illegal product or activ-
ity.

(i) To pay the borrower for the rental
of equipment or machinery owned by
the borrower.

(J) The payment of either a Federal
judgment or a debt owed to the United
States, excluding other Federal loans.

(k) Any project that creates, directly
or indirectly, a conflict of interest or
an appearance of a conflict of interest.

(I) Properties to be used for commer-
cial rental when the borrower has no
control over tenants and services of-
fered except for industrial-site infra-
structure development and limited sec-
tions of essential community facilities
when the activity in the leased space is
related to and enhances the primary
purpose for which the facility is being
established by the borrower.

(m) Any project located within the
Coastal Barriers Resource System that
does not qualify for an exception as de-
fined in section 6 of the Coastal Bar-
riers Resource Act, 16 U.S.C. 3501 et seq.

(n) Any project located in a special
flood or mudslide hazard area as des-
ignated by the Federal Emergency
Management Agency in a community
that is not participating in the Na-
tional Flood Insurance Program unless
the project is an integral part of a com-
munity’s flood control plan.

(o) Any other similar project or pur-
pose that the Agency determines is in-
eligible for funding under this part and
publishes in a FEDERAL REGISTER ho-
tice.

§5001.8 Borrower eligibility.

(a) Eligible entities. To be eligible, a
borrower must meet the requirements
specified in paragraphs (a)(1) and (2) of
this section and in subpart B to this
part, as applicable.

(1) Citizenship. Citizenship require-
ments are as follows:

(i) Individual borrowers must be citi-
zens of the United States (U.S.), the
Republic of Palau, the Federated
States of Micronesia, the Republic of
the Marshall Islands, or American
Samoa, or reside in the U.S. after legal
admittance for permanent residence.

(ii) Entities other than individuals
must be at least 51% owned or con-
trolled by persons who are either citi-
zens as identified under paragraph
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(@)(1)(i) of this section or are legally
admitted permanent residents residing
in the U.S.

(2) Legal authority and responsibility.
Each borrower must have, or obtain,
the legal authority necessary to con-
struct, operate, and maintain the pro-
posed facility and services and to ob-
tain, give security for, and repay the
proposed loan.

(b) Ineligible entities. A borrower will
be considered ineligible for a guarantee
if either the borrower or any owner
with more than 20% ownership interest
in the borrower:

(1) Has an outstanding judgment ob-
tained by the U.S. in a Federal Court
(other than U.S. Tax Court),

(2) Is delinquent on the payment of
Federal income taxes,

(3) Is delinquent on a Federal debt, or

(4) Is debarred or suspended from re-
ceiving Federal assistance.

§5001.9 Participation
quirements.

Only lenders are eligible to partici-
pate in the guaranteed loan programs
described in this part.

(a) General requirements. The require-
ments in this paragraph apply to all
lending entities who wish to partici-
pate in the guaranteed loan programs
described in this part.

(1) Loan origination and servicing poli-
cies and procedures. The lending entity
must submit a written summary of its
loan origination and servicing policies
and procedures, addressing, at a min-
imum, the areas specified in para-
graphs (a)(1)(i) through (ix) of this sec-
tion. At the Agency’s request, the lend-
ing entity must make available any or
all of its loan origination and servicing
policies and procedures.

(i) Internal credit review process.

(i) Underwriting process.

(iii) Portfolio management.

(iv) Delinquent loan handling.

(v) Liquidation process.

(vi) Releases.

(vii) Termination.

(viii) Final loss claims.

(ix) Exceptions to loan policies and
procedures and other information rel-
evant to Agency guaranteed loans.

(2) Audit and management control sys-
tem. The lending entity must maintain
internal audit and management control

eligibility re-
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systems to evaluate and monitor the
overall quality of its loan origination
and servicing activities.

(3) Debarment and suspension. The
lending entity must not be otherwise
debarred or suspended by the Federal
government.

(b) Regulated or supervised lending en-
tities. The requirements for a regulated
or supervised lending entity that has
no outstanding guaranteed loans with
the Agency to be eligible to participate
are identified in paragraph (b)(1) of this
section. The requirements for a regu-
lated or supervised lending entity that
has at least one outstanding guaran-
teed loan with the Agency to be eligi-
ble to participate are identified in
paragraph (b)(2) of this section.

(1) No outstanding Agency guaranteed
loans. A regulated or supervised lend-
ing entity that does not have any out-
standing guaranteed loans as of Janu-
ary 16, 2009 with the Agency must
apply for lender approval.

(i) Lender application. If the lending
entity is a state chartered entity, the
lending entity must submit the appli-
cation, and other required documenta-
tion, to the State in which it is char-
tered. If the lending entity is a feder-
ally chartered entity, the lending enti-
ty must submit the application, and
other required documentation, to the
State in which the entity’s head-
quarters is located.

(ii) Policies and procedures. The lend-
ing entity must submit with the lender
application a written summary of its
loan origination and servicing policies
and procedures, as specified in para-
graph (a)(1) of this section.

(iii) Lending history and experience.
The lending entity must submit with
the lender application a description of
its lending history and experience, in-
cluding:

(A) Evidence of demonstrated exper-
tise in loan origination, making, secur-
ing, servicing, and collecting loans;

(B) Length of time in the commercial
lending business;

(C) Its experience with government
guaranteed lending, particularly with-
in any of the subject programs;

(D) The range and volume of its lend-
ing and servicing activity;

(E) The current status of its loan
portfolio;
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(F) Its commercial loan fee struc-

ture;

(G) The level of experience of its
management, lending, and servicing
staff; and

(H) Audited financial statements not
more than 1 year old.

(iv) Approval process. The Agency will
review the application, including the
summary of the lending entity’s loan
origination and servicing policies and
procedures, submitted under paragraph
(b)(1) of this section, to determine
whether the lending entity is approved
for participation under this part. The
Agency may request additional clari-
fication or information as necessary in
its determination of lender approval.

(A) The Agency will approve or dis-
approve the lending entity on the basis
of the information in the application,
including the information describing
the lending entity’s loan origination
and servicing policies and procedures.

(B) The lending entity must be in
good standing with its regulator to be
approved for participation.

(2) With outstanding Agency guaran-
teed loans. A regulated or supervised
lending entity that has at least one
outstanding guaranteed loan with the
Agency as of January 16, 2009 is re-
quired to certify to the Agency that
the lending entity is in good standing
with its regulator and to submit a
written summary of its loan origina-
tion and servicing policies and proce-
dures, as specified in paragraph (a)(1)
of this section.

(i) The lending entity must submit
this certification and description ei-
ther with, or prior to, its first applica-
tion for loan guarantee under this part.

(if) Such lending entity is approved
for participation under this part when
the Agency receives the lending enti-
ty’s certification that the lending enti-
ty is in good standing with its regu-
lator and the written summary of the
lending entity’s loan origination and
servicing policies and procedures, as
specified in paragraph (a)(1) of this sec-
tion.

(3) Lender’s agreement. If approved,
the lender may sign a Lender’s Agree-
ment with the Agency. If the Lender’s
Agreement is executed by the lender
and the Agency, the lender may submit
an application for guarantee in any

7 CFR Ch. L (1-1-09 Edition)

State in which it is authorized to do
business. Approval for participation
constitutes approval to participate in
all guaranteed loan programs described
in this part.

(4) Maintenance of approved status.
Approved status is maintained as long
as the lender remains in good standing
with its regulator, in conformance with
this part, or until otherwise notified by
the Agency. If a lender fails to main-
tain its status as a Lender or has no
outstanding loans with the Agency for
two consecutive years, it must reapply
under this section for lender approval.

(c) Other lending entities. Any lending
entity not eligible in paragraph (b) of
this section that wishes to originate a
new loan under this part may apply for
approved status, as specified in para-
graph (c)(2) of this section, provided it
meets the criteria specified in para-
graph (c)(1) of this section.

(1) Criteria for submitting an applica-
tion for lender approval. An other lend-
ing entity may submit an application
for lender approval provided the lend-
ing entity has:

(i) A minimum net worth of $2.5 mil-
lion;

(ii) Liquid assets of at least $500,000;

(iii) Acceptable line(s) of credit that
totals $5 million or more; and

(iv) Undergone an examination ac-
ceptable to the Agency.

(2) Application for lender approval. The
lending entity must submit an applica-
tion to the Rural Development State
Office in the State in which the entity
is chartered providing the information
specified in paragraphs (c)(2)(i) through
(viii) of this section.

(i) A written summary of its loan
origination and servicing policies and
procedures, as specified in paragraph
(a)(1) of this section.

(i) Evidence showing that it has the
necessary capital, resources, and fund-
ing capacity to successfully meet its
responsibilities.

(iii) Copies of any license, charter, or
other evidence of its legal authority to
engage in the proposed loan making
and servicing activities.

(iv) Certificate(s) of good standing
from the States in which the lender is
licensed and intends to conduct busi-
ness.
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(v) A description of its lending his-
tory and experience, including:

(A) Evidence of demonstrated exper-
tise in loan origination, making, secur-
ing, servicing, and collecting loans;

(B) Length of time in the commercial
lending business;

(C) Its experience with government
guaranteed lending, particularly with-
in any of the subject programs;

(D) The range and volume of its lend-
ing and servicing activity;

(E) The current status of its loan
portfolio;

(F) Its commercial loan fee struc-

ture;

(G) The level of experience of its
management, lending, and servicing
staff; and

(H) Its audited financial statements
not more than 1 year old.

(vi) Documented sources of its funds
for funding and closing loans.

(vii) Office location(s) and its pro-
posed geographic lending area(s).

(viii) Results of the examination re-
quired under paragraph (c)(1) of this
section.

(3) Agency review. The Agency will re-
view the application, including the
lending entity’s loan origination and
servicing policies and procedures, sub-
mitted under paragraph (b)(1) of this
section to determine whether the lend-
ing entity is approved for participation
under this part. The Agency may re-
quest additional clarification or infor-
mation as necessary in its determina-
tion of lender approval. The Agency
will approve or disapprove the lending
entity on the basis of the information
in the application, including the infor-
mation describing the entity’s loan
origination and servicing policies and
procedures.

(4) Lender’s agreement. If approved,
the lender may sign a Lender’s Agree-
ment with the Agency. If the Lender’s
Agreement is executed by the lender
and the Agency, the lender may submit
an application for guarantee in any
State in which it is authorized to do
business.

(5) Maintenance of approved status.
Approved status is maintained as long
as the lender meets or exceeds min-
imum Agency requirements. If the
Lender fails to maintain its status as a
lender or has no outstanding loans with

§5001.9

the Agency for two consecutive years,
it becomes a lending entity and must
reapply under this section for lender
approval.

(d) Preferred lenders. Approved lenders
may apply to the Agency for preferred
lender status for the Business and In-
dustry (B&I) guaranteed loan program
in subpart B of this part. In addition,
this preferred lender status may be ex-
panded to include other programs con-
tained in this part pursuant to notice
published in the FEDERAL REGISTER.

(1) Criteria for receiving preferred lend-
er status. The lender must meet each of
the requirements specified in para-
graphs (d)(1)(i) through (vii) of this sec-
tion to obtain preferred lender status.

(i) Have a lender loss rate not in ex-
cess of the maximum *“‘preferred lend-
er” loss rate established by the Agency
and published in a FEDERAL REGISTER
Notice.

(ii) Have made a minimum of 10 guar-
anteed Business and Industry loans,
unless another minimum number is
specified in a notice in the FEDERAL
REGISTER.

(iii) Show a consistent practice of
submitting applications for guaranteed
loans containing accurate information
supporting a sound loan proposal.

(iv) Have no more than one instance
of Federal government negligent loan
origination or servicing where a loss
has been paid.

(v) Not be under any regulatory en-
forcement action, such as a cease and
desist order, written agreement, or an
appointment of conservator or re-
ceiver.

(vi) Demonstrated high standards of
professional competence for the lend-
er’'s staff, particularly key under-
writing and servicing staff.

(vii) Adequate lender facilities to
conduct its Agency business at a high
level of performance.

(2) Locations. The lender must iden-
tify in its application for preferred
lender status the States in which the
lender desires to receive preferred lend-
er status and its branch offices which
the lender desires to be considered by
the Agency for approval. The Agency
will determine which branches of the
lender have the necessary experience
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and ability to participate in the pre-
ferred lender program based on the in-
formation submitted in the lender ap-
plication and on Agency experience.

(3) Timeframe and renewal. A lender
who is determined to be eligible for
preferred lender status will be granted
such status for a period not to exceed
four years from the date the Lender’s
Agreement is executed. A lender must
submit a written request for renewal of
a Lender’s Agreement with preferred
lender status which includes informa-
tion:

(i) Updating the material submitted
in the initial application; and

(ii) Addressing any new criteria es-
tablished by the Agency since the ini-
tial application.

(4) Revocation of preferred lender sta-
tus. The Agency may revoke a lender’s
preferred lender status at any time
during the four-year term for cause.
Any of the following instances con-
stitute cause for revoking or not re-
newing preferred lender status:

(i) Violation of a term of the Lender’s
Agreement;

(ii) Failure to maintain preferred
lender eligibility criteria;

(iii) Knowingly submitting false or
misleading information to the Agency;

(iv) Basing a request on information
known to be false;

(v) Deficiencies that indicate an in-
ability to process or service Agency
guaranteed loan programs loans in ac-
cordance with this part;

(vi) Failure to correct cited defi-
ciencies in loan documents upon notifi-
cation by the Agency;

(vii) Failure to submit status reports
in a timely manner;

(viii) Failure to use forms, or follow
its loan origination and servicing poli-
cies and procedures accepted by the
Agency; or

(ix) Failure to reimburse the holder
the amount of repurchase, with ac-
crued interest, in accordance with
§5001.17(i)(1).
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§5001.10 [Reserved]

BASIC GUARANTEE APPLICATION
PROVISIONS

§5001.11 Guarantee application proc-
ess.

(a) Beginning the process. Any lender
may submit a pre-application or a full
application to begin an application for
guarantee.

(1) Pre-application. Based on the infor-
mation in the pre-application, the
Agency will make an informal assess-
ment of the eligibility of the borrower
and project. The Agency will provide
written informal comments regarding
the pre-application’s strengths and
weaknesses. The Agency’s assessment
may change based on subsequently sub-
mitted information, is solely advisory
in nature, does not obligate the Agency
to approve a guarantee request, and is
not considered a favorable or adverse
decision by the Agency.

(2) Guarantee application. For each
guarantee request, the lender must
submit to the Agency an application
that is in conformance with §5001.12.

(b) Guarantee application evaluation.
All loan guarantee applications will be
evaluated according to this part.

(1) The Agency will notify the lender
in writing of its decision.

(2) In the evaluation of the applica-
tion, the Agency may require the lend-
er to obtain additional assistance in
those areas where the lender does not
have the requisite expertise to origi-
nate or service the loan. For the pur-
poses of this paragraph ‘‘those areas”
mean:

(i) The type and complexity of the fi-
nancing (e.g., asset based financing,
cash flow financing, bond financing),
and

(if) The industries with which the
lender has little or no origination and/
or servicing experience.

(c) Loan approval and issuing the guar-
antee. Complete applications from pre-
ferred lenders will be approved, subject
to the availability of funds, or rejected
not later than 10 business days after re-
ceipt. For the purpose of determining
the application processing timeframes,
an application will not be considered
complete until all information required
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