§§ 20.205–20.299

38 CFR Ch. I (7–1–09 Edition)
ment of Veterans Affairs office which
has assumed jurisdiction over the applicable records.

that the appeal is withdrawn in its entirety, or list the issue(s) withdrawn
from the appeal.
(2) Where to file. Appeal withdrawals
should be filed with the agency of
original jurisdiction until the appellant or representative filing the withdrawal receives notice that the appeal
has been transferred to the Board.
Thereafter, file the withdrawal at the
following address: Director, Management and Administration (014), Board
of Veterans’ Appeals, 810 Vermont Avenue, NW., Washington, DC 20420.
(3) When effective. Until the appeal is
transferred to the Board, an appeal
withdrawal is effective when received
by the agency of original jurisdiction.
Thereafter, it is not effective until received by the Board. A withdrawal received by the Board after the Board
issues a final decision under Rule
1100(a) (§ 20.1100(a) of this part) will not
be effective.
(c) Effect of filing. Withdrawal of an
appeal will be deemed a withdrawal of
the Notice of Disagreement and, if
filed, the Substantive Appeal, as to all
issues to which the withdrawal applies.
Withdrawal does not preclude filing a
new Notice of Disagreement and, after
a Statement of the Case is issued, a
new Substantive Appeal, as to any
issue withdrawn, provided such filings
would be timely under these rules if
the appeal withdrawn had never been
filed.

(Authority: 38 U.S.C. 7105 (b)(1), (d)(3))

§ 20.301 Rule 301. Who can file an appeal.
(a) Persons authorized. A Notice of
Disagreement and/or a Substantive Appeal may be filed by a claimant personally, or by his or her representative if
a proper Power of Attorney or declaration of representation, as applicable, is
on record or accompanies such Notice
of Disagreement or Substantive Appeal.
(b) Claimant rated incompetent by Department of Veterans Affairs or under disability and unable to file. If an appeal is
not filed by a person listed in paragraph (a) of this section, and the claimant is rated incompetent by the Department of Veterans Affairs or has a
physical, mental, or legal disability
which prevents the filing of an appeal
on his or her own behalf, a Notice of
Disagreement and a Substantive Appeal may be filed by a fiduciary appointed to manage the claimant’s affairs by the Department of Veterans
Affairs or a court, or by a person acting as next friend if the appointed fiduciary fails to take needed action or no
fiduciary has been appointed.
(c) Claimant under disability and able
to file. Notwithstanding the fact that a
fiduciary may have been appointed for
a claimant, an appeal filed by a claimant will be accepted.

(Authority: 38 U.S.C. 7105(b) and (d))
[68 FR 13236, Mar. 19, 2003]
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(Authority: 38 U.S.C. 7105(b)(2))

[Reserved]

§ 20.302 Rule 302. Time limit for filing
Notice
of
Disagreement,
Substantive Appeal, and response to
Supplemental Statement of the
Case.
(a) Notice of Disagreement. Except in
the case of simultaneously contested
claims, a claimant, or his or her representative, must file a Notice of Disagreement with a determination by the
agency of original jurisdiction within
one year from the date that that agency mails notice of the determination to
him or her. Otherwise, that determination will become final. The date of
mailing the letter of notification of the
determination will be presumed to be
the same as the date of that letter for
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Subpart D—Filing
§ 20.300 Rule 300. Place of filing Notice
of Disagreement and Substantive
Appeal.
The Notice of Disagreement and Substantive Appeal must be filed with the
Department of Veterans Affairs office
from which the claimant received notice of the determination being appealed unless notice has been received
that the applicable Department of Veterans Affairs records have been transferred to another Department of Veterans Affairs office. In that case, the
Notice of Disagreement or Substantive
Appeal must be filed with the Depart-
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§ 20.305

purposes of determining whether an appeal has been timely filed.

of the Case is optional and is not required for the perfection of an appeal.

(Authority: 38 U.S.C. 7105(b)(1))

(Authority: 38 U.S.C. 7105(d)(3))

(b) Substantive Appeal—(1) General.
Except in the case of simultaneously
contested claims, a Substantive Appeal
must be filed within 60 days from the
date that the agency of original jurisdiction mails the Statement of the
Case to the appellant, or within the remainder of the 1-year period from the
date of mailing of the notification of
the determination being appealed,
whichever period ends later. The date
of mailing of the Statement of the Case
will be presumed to be the same as the
date of the Statement of the Case and
the date of mailing the letter of notification of the determination will be presumed to be the same as the date of
that letter for purposes of determining
whether an appeal has been timely
filed.
(2) Special rule in certain cases where
additional evidence is submitted. Except
in the case of simultaneously contested
claims, if (i) a claimant submits additional evidence within 1 year of the
date of mailing of the notification of
the determination being appealed, and
(ii) that evidence requires, in accordance with § 19.31 of this title, that the
claimant be furnished a Supplemental
Statement of the Case, then the time
to submit a Substantive Appeal shall
end not sooner than 60 days after such
Supplemental Statement of the Case is
mailed to the appellant, even if the 60day period extends beyond the expiration of the 1-year appeal period.

[57 FR 4109, Feb. 3, 1992; as amended at 66 FR
50318, Oct. 3, 2001; 68 FR 64806, Nov. 17, 2003;
73 FR 40748, July 16, 2008]

§ 20.303 Rule 303. Extension of time for
filing Substantive Appeal and response to Supplemental Statement
of the Case.
An extension of the 60-day period for
filing a Substantive Appeal, or the 30day period for responding to a Supplemental Statement of the Case, may be
granted for good cause. A request for
such an extension must be in writing
and must be made prior to expiration
of the time limit for filing the Substantive Appeal or the response to the
Supplemental Statement of the Case.
The request for extension must be filed
with the Department of Veterans Affairs office from which the claimant received notice of the determination
being appealed, unless notice has been
received that the applicable records
have been transferred to another Department of Veterans Affairs office. A
denial of a request for extension may
be appealed to the Board.
(Authority: 38 U.S.C. 7105(d)(3))
[57 FR 4109, Feb. 3, 1992, as amended at 73 FR
40748, July 16, 2008]

§ 20.304 Rule 304. Filing additional evidence does not extend time limit for
appeal.
Except as provided in Rule 302(b)
(§ 20.302(b) of this part), the filing of additional evidence after receipt of notice
of an adverse determination does not
extend the time limit for initiating or
completing an appeal from that determination.
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(Authority: 38 U.S.C. 7105 (b)(1), (d)(3))

(c) Response to Supplemental Statement
of the Case. Where a Supplemental
Statement of the Case is furnished, a
period of 30 days from the date of mailing of the Supplemental Statement of
the Case will be allowed for response.
The date of mailing of the Supplemental Statement of the Case will be
presumed to be the same as the date of
the Supplemental Statement of the
Case for purposes of determining
whether a response has been timely
filed. Provided a Substantive Appeal
has been timely filed in accordance
with paragraph (b) of this section, the
response to a Supplemental Statement

(Authority: 38 U.S.C. 7105)
[57 FR 4109, Feb. 3, 1992; as amended at 66 FR
50318, Oct. 3, 2001]

§ 20.305 Rule 305. Computation of time
limit for filing.
(a) Acceptance of postmark date. When
these Rules require that any written
document be filed within a specified period of time, a response postmarked
prior to expiration of the applicable
time limit will be accepted as having

79

VerDate Nov<24>2008

14:49 Aug 19, 2009

Jkt 217141

PO 00000

Frm 00089

Fmt 8010

Sfmt 8010

Y:\SGML\217141.XXX

217141

