§ 785.12

29 CFR Ch. V (7–1–09 Edition)

Supp. 816 (E.D. Mich. 1949); Barker v.
Georgia Power & Light Co., 2 W.H. Cases
486; 5 CCH Labor Cases, para. 61,095
(M.D. Ga. 1942); Steger v. Beard & Stone
Electric Co., Inc., 1 W.H. Cases 593; 4
Labor Cases 60,643 (N.D. Texas, 1941))
§ 785.12 Work performed away from
the premises or job site.
The rule is also applicable to work
performed away from the premises or
the job site, or even at home. If the employer knows or has reason to believe
that the work is being performed, he
must count the time as hours worked.
§ 785.13 Duty of management.
In all such cases it is the duty of the
management to exercise its control and
see that the work is not performed if it
does not want it to be performed. It
cannot sit back and accept the benefits
without compensating for them. The
mere promulgation of a rule against
such work is not enough. Management
has the power to enforce the rule and
must make every effort to do so.

§ 785.16

WAITING TIME
§ 785.14 General.
Whether waiting time is time worked
under the Act depends upon particular
circumstances. The determination involves ‘‘scrutiny and construction of
the agreements between particular parties, appraisal of their practical construction of the working agreement by
conduct, consideration of the nature of
the service, and its relation to the
waiting time, and all of the circumstances. Facts may show that the
employee was engaged to wait or they
may show that he waited to be engaged.’’ (Skidmore v. Swift, 323 U.S. 134
(1944)) Such questions ‘‘must be determined in accordance with common
sense and the general concept of work
or employment.’’ (Central Mo. Tel. Co.
v. Conwell, 170 F. 2d 641 (C.A. 8, 1948))
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for machinery to be repaired are all
working during their periods of inactivity. The rule also applies to employees who work away from the plant. For
example, a repair man is working while
he waits for his employer’s customer to
get the premises in readiness. The time
is worktime even though the employee
is allowed to leave the premises or the
job site during such periods of inactivity. The periods during which these
occur are unpredictable. They are usually of short duration. In either event
the employee is unable to use the time
effectively for his own purposes. It belongs to and is controlled by the employer. In all of these cases waiting is
an integral part of the job. The employee is engaged to wait. (See:
Skidmore v. Swift, 323 U.S. 134, 137 (1944);
Wright v. Carrigg, 275 F. 2d 448, 14 W.H.
Cases (C.A. 4, 1960); Mitchell v. Wigger,
39 Labor Cases, para. 66,278, 14 W.H.
Cases 534 (D.N.M. 1960); Mitchell v. Nicholson, 179 F. Supp, 292,14 W.H. Cases 487
(W.D.N.C. 1959))

§ 785.15 On duty.
A stenographer who reads a book
while waiting for dictation, a messenger who works a crossword puzzle
while awaiting assignments, fireman
who plays checkers while waiting for
alarms and a factory worker who talks
to his fellow employees while waiting

Off duty.

(a) General. Periods during which an
employee is completely relieved from
duty and which are long enough to enable him to use the time effectively for
his own purposes are not hours worked.
He is not completely relieved from
duty and cannot use the time effectively for his own purposes unless he is
definitely told in advance that he may
leave the job and that he will not have
to commence work until a definitely
specified hour has arrived. Whether the
time is long enough to enable him to
use the time effectively for his own
purposes depends upon all of the facts
and circumstances of the case.
(b) Truck drivers; specific examples. A
truck driver who has to wait at or near
the job site for goods to be loaded is
working during the loading period. If
the driver reaches his destination and
while awaiting the return trip is required to take care of his employer’s
property, he is also working while
waiting. In both cases the employee is
engaged to wait. Waiting is an integral
part of the job. On the other hand, for
example, if the truck driver is sent
from Washingtion, DC to New York
City, leaving at 6 a.m. and arriving at

662

VerDate Nov<24>2008

09:54 Aug 19, 2009

Jkt 217111

PO 00000

Frm 00672

Fmt 8010

Sfmt 8010

Y:\SGML\217111.XXX

217111

Wage and Hour Division, Labor

§ 785.21

12 noon, and is completely and specifically relieved from all duty until 6 p.m.
when he again goes on duty for the return trip the idle time is not working
time. He is waiting to be engaged.
(Skidmore v. Swift, 323 U.S. 134, 137
(1944); Walling v. Dunbar Transfer &
Storage, 3 W.H. Cases 284; 7 Labor Cases
para. 61,565 (W.D. Tenn. 1943); Gifford v.
Chapman, 6 W.H. Cases 806; 12 Labor
Cases para. 63,661 (W.D. Okla., 1947);
Thompson v. Daugherty, 40 Supp. 279 (D.
Md. 1941))
§ 785.17 On-call time.
An employee who is required to remain on call on the employer’s premises or so close thereto that he cannot
use the time effectively for his own
purposes is working while ‘‘on call’’.
An employee who is not required to remain on the employer’s premises but is
merely required to leave word at his
home or with company officials where
he may be reached is not working while
on call. (Armour & Co. v. Wantock, 323
U.S. 126 (1944); Handler v. Thrasher, 191
F. 2d 120 (C.A. 10, 1951); Walling v. Bank
of Waynesboro, Georgia, 61 F. Supp. 384
(S.D. Ga. 1945))
REST AND MEAL PERIODS
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§ 785.18 Rest.
Rest periods of short duration, running from 5 minutes to about 20 minutes, are common in industry. They
promote the efficiency of the employee
and are customarily paid for as working time. They must be counted as
hours worked. Compensable time of
rest periods may not be offset against
other working time such as compensable waiting time or on-call time.
(Mitchell v. Greinetz, 235 F. 2d 621, 13
W.H. Cases 3 (C.A. 10, 1956); Ballard v.
Consolidated Steel Corp., Ltd., 61 F.
Supp. 996 (S.D. Cal. 1945))
§ 785.19 Meal.
(a) Bona fide meal periods. Bona fide
meal periods are not worktime. Bona
fide meal periods do not include coffee
breaks or time for snacks. These are
rest periods. The employee must be
completely relieved from duty for the
purposes of eating regular meals. Ordinarily 30 minutes or more is long
enough for a bona fide meal period. A

shorter period may be long enough
under special conditions. The employee
is not relieved if he is required to perform any duties, whether active or inactive, while eating. For example, an
office employee who is required to eat
at his desk or a factory worker who is
required to be at his machine is working while eating. (Culkin v. Glenn L.
Martin, Nebraska Co., 97 F. Supp. 661 (D.
Neb. 1951), aff’d 197 F. 2d 981 (C.A. 8,
1952), cert. denied 344 U.S. 888 (1952);
Thompson v. Stock & Sons, Inc., 93 F.
Supp. 213 (E.D. Mich 1950), aff’d 194 F.
2d 493 (C.A. 6, 1952); Biggs v. Joshua
Hendy Corp., 183 F. 2d 515 (C. A. 9, 1950),
187 F. 2d 447 (C.A. 9, 1951); Walling v.
Dunbar Transfer & Storage Co., 3 W.H.
Cases 284; 7 Labor Cases para. 61.565
(W.D. Tenn. 1943); Lofton v. Seneca Coal
and Coke Co., 2 W.H. Cases 669; 6 Labor
Cases para. 61,271 (N.D. Okla. 1942);
aff’d 136 F. 2d 359 (C.A. 10, 1943); cert.
denied 320 U.S. 772 (1943); Mitchell v.
Tampa Cigar Co., 36 Labor Cases para.
65, 198, 14 W.H. Cases 38 (S.D. Fla. 1959);
Douglass v. Hurwitz Co., 145 F. Supp. 29,
13 W.H. Cases (E.D. Pa. 1956))
(b) Where no permission to leave premises. It is not necessary that an employee be permitted to leave the premises if he is otherwise completely freed
from duties during the meal period.
SLEEPING TIME AND CERTAIN OTHER
ACTIVITIES
§ 785.20 General.
Under certain conditions an employee is considered to be working even
though some of his time is spent in
sleeping or in certain other activities.
§ 785.21 Less than 24-hour duty.
An employee who is required to be on
duty for less than 24 hours is working
even though he is permitted to sleep or
engage in other personal activities
when not busy. A telephone operator,
for example, who is required to be on
duty for specified hours is working
even though she is permitted to sleep
when not busy answering calls. It
makes no difference that she is furnished facilities for sleeping. Her time
is given to her employer. She is required to be on duty and the time is
worktime. (Central Mo. Telephone Co. v.
Conwell, 170 F. 2d 641 (C.A. 8, 1948);
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