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normally maintain a regular faculty
and curriculum and normally have a
regularly enrolled body of pupils or
students in attendance at the place
where educational activities are regu-
larly carried on).

(15) Retirement income account means
a defined contribution program estab-
lished or maintained by a church-re-
lated organization to provide benefits
under section 403(b) for its employees
or their beneficiaries as described in
§1.403(b)-9.

(16) Section 403(b) contract; section
403(b) plan—@i) Section 403(b) contract
means a contract that satisfies the re-
quirements of §1.403(b)-3. If for any
taxable year an employer contributes
to more than one section 403(b) con-
tract for a participant or beneficiary,
then, under section 403(b)(5), all such
contracts are treated as one contract
for purposes of section 403(b) and
§1.403(b)-1, this section, and §§1.403(b)-
3 through 1.403(b)-11. See also §1.403(b)—
3(b)(1).

(ii) Section 403(b) plan means the plan
of the employer under which the sec-
tion 403(b) contracts for its employees
are maintained.

(A7) Section 403(b) elective deferral; des-
ignated Roth contribution—(i) Section
403(b) elective deferral means an elective
deferral that is an employer contribu-
tion to a section 403(b) plan for an em-
ployee. See §1.403(b)-5(b) for additional
rules with respect to a section 403(b)
elective deferral.

(ii) Designated Roth contribution under
a section 403(b) plan means a section
403(b) elective deferral that satisfies
§1.403(b)-3(c).

(18) Section 501(c)(3) organization
means an organization that is de-
scribed in section 501(c)(3) (relating to
certain religious, charitable, scientific,
or other types of organizations) and ex-
empt from tax under section 501(a).

(19) Severance from employment means
that the employee ceases to be em-
ployed by the employer maintaining
the plan. See §1.401(k)-1(d) for addi-
tional guidance concerning severance
from employment. See also §1.403(b)-
6(h) for a special rule under which sev-
erance from employment is determined
by reference to employment with the
eligible employer.

§1.403(b)-3

(20) State means a State, a political
subdivision of a State, or any agency
or instrumentality of a State. For this
purpose, the District of Columbia is
treated as a State. In addition, for pur-
poses of determining whether an indi-
vidual is an employee performing serv-
ices for a public school, an Indian trib-
al government is treated as a State, as
provided under section 7871(a)(6)(B).
See also section 1450(b) of the Small
Business Job Protection Act of 1996 (110
Stat. 17565, 1814) for special rules treat-
ing certain contracts purchased in a
plan year beginning before January 1,
1995, that include contributions by an
Indian tribal government as section
403(b) contracts, whether or not those
contributions are for employees per-
forming services for a public school.

(21) Year of service means each full
yvear during which an individual is a
full-time employee of an eligible em-
ployer, plus fractional credit for each
part of a year during which the indi-
vidual is either a full-time employee of
an eligible employer for a part of the
year or a part-time employee of an eli-
gible employer. See §1.403(b)-4(e) for
rules for determining years of service.

[T.D. 9340, 72 FR 41141, July 26, 2007; 72 FR
54351, Sept. 25, 2007]

§1.403(b)-3 Exclusion for contribu-
tions to purchase section 403(b)
contracts.

(a) Exclusion for section 403(b) con-
tracts. Amounts contributed by an eli-
gible employer for the purchase of an
annuity contract for an employee are
excluded from the gross income of the
employee under section 403(b) only if
each of the requirements in paragraphs
(a)(1) through (9) of this section is sat-
isfied. In addition, amounts contrib-
uted by an eligible employer for the
purchase of an annuity contract for an
employee pursuant to a cash or de-
ferred election (as defined at §1.401(k)-
1(a)(3)) are not includible in an employ-
ee’s gross income at the time the cash
would have been includible in the em-
ployee’s gross income (but for the cash
or deferred election) if each of the re-
quirements in paragraphs (a)(1)
through (9) of this section is satisfied.
However, the preceding two sentences
generally do not apply to designated
Roth contributions; see paragraph (c)
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of this section and §1.403(b)-7(e) for
special taxation rules that apply with
respect to designated Roth contribu-
tions under a section 403(b) plan.

(1) Not a contract issued under qualified
plan or eligible governmental plan. The
annuity contract is not purchased
under a qualified plan (under section
401(a) or 403(a)) or an eligible govern-
mental plan under section 457(b).

(2) Nonforfeitability. The rights of the
employee under the annuity contract
(disregarding rights to future pre-
miums) are nonforfeitable. An employ-
ee’s rights under a contract fail to be
nonforfeitable unless the employee for
whom the contract is purchased has at
all times a fully vested and nonforfeit-
able right (as defined in regulations
under section 411) to all benefits pro-
vided under the contract. See para-
graph (d)(2) of this section for addi-
tional rules regarding the nonforfeit-
ability requirement of this paragraph
(a)(2).

(8) Nondiscrimination. In the case of
an annuity contract purchased by an
eligible employer other than a church,
the contract is purchased under a plan
that satisfies section 403(b)(12) (relat-
ing to nondiscrimination requirements,
including universal availability). See
§1.403(b)-5.

(4) Limitations on elective deferrals. In
the case of an elective deferral, the
contract satisfies section 401(a)(30) (re-
lating to limitations on elective defer-
rals). A contract does not satisfy sec-
tion 401(a)(30) as required under this
paragraph (a)(4) unless the contract re-
quires that all elective deferrals for an
employee not exceed the limits of sec-
tion 402(g)(1), including elective defer-
rals for the employee under the con-
tract and any other elective deferrals
under the plan under which the con-
tract is purchased and under all other
plans, contracts, or arrangements of
the employer. See §1.401(a)-30.

(5) Nontransferability. The contract is
not transferable. This paragraph (a)(5)
does not apply to a contract issued be-
fore January 1, 1963. See section 401(g).

(6) Minimum required distributions. The
contract satisfies the requirements of
section 401(a)(9) (relating to minimum
required distributions). See §1.403(b)-
6(e).

26 CFR Ch. | (4-1-09 Edition)

(T) Rollover distributions. The contract
provides that, if the distributee of an
eligible rollover distribution elects to
have the distribution paid directly to
an eligible retirement plan, as defined
in section 402(c)(8)(B), and specifies the
eligible retirement plan to which the
distribution is to be paid, then the dis-
tribution will be paid to that eligible
retirement plan in a direct rollover.
See §1.403(b)-7(b)(2).

(8) Limitation on incidental benefits.
The contract satisfies the incidental
benefit requirements of section 401(a).
See §1.403(b)-6(g).

(9) Mazximum annual additions. The an-
nual additions to the contract do not
exceed the applicable limitations of
section 415(c) (treating contributions
and other additions as annual addi-
tions). See paragraph (b) of this section
and §1.403(b)-4(b) and (f).

(b) Application of requirements—(1) Ag-
gregation of contracts. In accordance
with section 403(b)(5), for purposes of
determining whether this section is
satisfied, all section 403(b) contracts
purchased for an individual by an em-
ployer are treated as purchased under a
single contract. Additional aggregation
rules apply under section 402(g) for pur-
poses of satisfying paragraph (a)(4) of
this section and under section 415 for
purposes of satisfying paragraph (a)(9)
of this section.

(2) Disaggregation for excess annual ad-
ditions. In accordance with the last sen-
tence of section 415(a)(2), if an excess
annual addition is made to a contract
that otherwise satisfies the require-
ments of this section, then the portion
of the contract that includes such ex-
cess annual addition fails to be a sec-
tion 403(b) contract (as further de-
scribed in paragraph (d)(1) of this sec-
tion) and the remaining portion of the
contract is a section 403(b) contract.
This paragraph (b)(2) is not satisfied
unless, for the year of the excess and
each year thereafter, the issuer of the
contract maintains separate accounts
for each such portion. Thus, the entire
contract fails to be a section 403(b) con-
tract if an excess annual addition is
made and a separate account is not
maintained with respect to the excess.

(3) Plan in form and operation. (i) A
contract does not satisfy paragraph (a)
of this section unless it is maintained
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pursuant to a plan. For this purpose, a
plan is a written defined contribution
plan, which, in both form and oper-
ation, satisfies the requirements of
§1.403(b)-1, §1.403(b)-2, this section, and
§§1.403(b)-4 through 1.403(b)-11. For pur-
poses of §1.403(b)-1, §1.403(b)-2, this sec-
tion, and §§1.403(b)-4 through 1.403(b)-
11, the plan must contain all the mate-
rial terms and conditions for eligi-
bility, benefits, applicable limitations,
the contracts available under the plan,
and the time and form under which
benefit distributions would be made.
For purposes of §1.403(b)-1, §1.403(b)-2,
this section, and §§1.403(b)-4 through
1.403(b)-11, a plan may contain certain
optional features that are consistent
with but not required under section
403(b), such as hardship withdrawal dis-
tributions, loans, plan-to-plan or annu-
ity contract-to-annuity contract trans-
fers, and acceptance of rollovers to the
plan. However, if a plan contains any
optional provisions, the optional provi-
sions must meet, in both form and op-
eration, the relevant requirements
under section 403(b), this section, and
§§1.403(b)-4 through 1.403(b)-11.

(ii) The plan may allocate responsi-
bility for performing administrative
functions, including functions to com-
ply with the requirements of section
403(b) and other tax requirements. Any
such allocation must identify responsi-
bility for compliance with the require-
ments of the Internal Revenue Code
that apply on the basis of the aggre-
gated contracts issued to a participant
under a plan, including loans under
section 72(p) and the conditions for ob-
taining a hardship withdrawal under
§1.403(b)-6. A plan is permitted to as-
sign such responsibilities to parties
other than the eligible employer, but
not to participants (other than employ-
ees of the employer a substantial por-
tion of whose duties are administration
of the plan), and may incorporate by
reference other documents, including
the insurance policy or custodial ac-
count, which thereupon become part of
the plan.

(iii) This paragraph (b)(3) applies to
contributions to an annuity contract
by a church only if the annuity is part
of a retirement income account, as de-
fined in §1.403(b)-9.

§1.403(b)-3

(4) Ezxclusion limited for former employ-
ees—(1) General rule. Except as provided
in paragraph (b)(4)(ii) of this section
and in §1.403(b)-4(d), the exclusion from
gross income provided by section 403(b)
does not apply to contributions made
for former employees. For this purpose,
a contribution is not made for a former
employee if the contribution is with re-
spect to compensation that would oth-
erwise be paid for a payroll period that
begins before severance from employ-
ment.

(ii) Exceptions. The exclusion from
gross income provided by section 403(b)
applies to contributions made for
former employees with respect to com-
pensation  described in  §1.415(c)-
2(e)(3)(1) (relating to certain compensa-
tion paid by the later of 2% months
after severance from employment or
the end of the limitation year that in-
cludes the date of severance from em-
ployment), and compensation described
in §1.415(c)-2(e)(4), §1.415(c)-2(g)(4), or
§1.415(c)-2(g)(7) (relating to compensa-
tion paid to participants who are per-
manently and totally disabled or relat-
ing to qualified military service under
section 414(u)).

(c) Special rules for designated Roth
section 403(b) contributions. (1) The rules
of §1.401(k)-1(f)(1) and (2) for designated
Roth contributions under a qualified
cash or deferred arrangement apply to
designated Roth contributions under a
section 403(b) plan. Thus, a designated
Roth contribution under a section
403(b) plan is a section 403(b) elective
deferral that is designated irrevocably
by the employee at the time of the
cash or deferred election as a des-
ignated Roth contribution that is being
made in lieu of all or a portion of the
section 403(b) elective deferrals the em-
ployee is otherwise eligible to make
under the plan; that is treated by the
employer as includible in the employ-
ee’s gross income at the time the em-
ployee would have received the amount
in cash if the employee had not made
the cash or deferred election (such as
by treating the contributions as wages
subject to applicable withholding re-
quirements); and that is maintained in
a separate account (within the mean-
ing of §1.401(k)-1(£)(2)).

(2) A designated Roth contribution
under a section 403(b) plan must satisfy
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the requirements applicable to section
403(b) elective deferrals. Thus, for ex-
ample, designated Roth contributions
under a section 403(b) plan must satisfy
the requirements of §1.403(b)-6(d).
Similarly, a designated Roth account
under a section 403(b) plan is subject to
the rules of sections 401(a)(9)(A) and (B)
and §1.403(b)-6(e).

(d) Effect of failure—(1) General rules.
(i) If a contract includes any amount
that fails to satisfy the requirements
of section 403(b), §1.403(b)-1, §1.403(b)-2,
this section, or §§1.403(b)-4 through
1.403(b)-11, then, except as otherwise
provided in paragraph (d)(2) of this sec-
tion (relating to failure to satisfy non-
forfeitability requirements) or
§1.403(b)-4(f) (relating to excess con-
tributions under section 415 and excess
deferrals under section 402(g)), the con-
tract is not a section 403(b) contract. In
addition, section 403(b)(6) and para-
graph (b)(1) of this section provide
that, for purposes of determining
whether a contract satisfies section
403(b), all section 403(b) contracts pur-
chased for an individual by an em-
ployer are treated as purchased under a
single contract. Thus, except as pro-
vided in paragraph (b)(2) of this section
or as otherwise provided in this para-
graph (d), a failure to satisfy section
403(b) with respect to any contract
issued to an individual by an employer
adversely affects all contracts issued to
that individual by that employer.

(ii) In accordance with paragraph
(b)(3) of this section, a failure to oper-
ate in accordance with the terms of a
plan adversely affects all of the con-
tracts issued by the employer to the
employee or employees with respect to
whom the operational failure occurred.
Such a failure does not adversely affect
any other contract if the failure is nei-
ther a failure to satisfy the non-
discrimination requirements of
§1.403(b)-b (a nondiscrimination fail-
ure) nor a failure of the employer to be
an eligible employer as defined in
§1.403(b)-2 (an employer eligibility fail-
ure). However, any failure that is not
an operational failure adversely affects
all contracts issued under the plan, in-
cluding: a failure to have contracts
issued pursuant to a written defined
contribution plan which, in form, satis-
fies the requirements of §1.403(b)-1,
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§1.403(b)-2, this section, and §§1.403(b)-
4 through 1.403(b)-11 (a written plan
failure); a nondiscrimination failure; or
an employer eligibility failure.

(iii) See other applicable Internal
Revenue Code provisions for the treat-
ment of a contract that is not a section
403(b) contract, such as sections 61, 83,
402(b), and 403(c). Thus, for example,
section 403(c) (relating to nonqualified
annuities) applies if any annuity con-
tract issued by an insurance company
fails to satisfy section 403(b), based on
the value of the contract at the time of
the failure. However, see paragraph
(d)(2) of this section for special rules
with respect to the nonforfeitability
requirement of paragraph (a)(2) of this
section.

(2) Failure to satisfy monforfeitability
requirement—(@i) Treatment before con-
tract becomes nonforfeitable. If an annu-
ity contract issued by an insurance
company would qualify as a section
403(b) contract but for the failure to
satisfy the nonforfeitability require-
ment of paragraph (a)(2) of this section,
then the contract is treated as a con-
tract to which section 403(c) applies.
See §1.403(b)-8(d)(4) for a rule under
which a custodial account that fails to
satisfy the nonforfeitability require-
ment of paragraph (a)(2) of this section
is treated as a section 401(a) qualified
plan for certain purposes.

(i1) Treatment when contract becomes
nonforfeitable—(A) In general. Notwith-
standing paragraph (d)(2)(i) of this sec-
tion, on or after the date on which the
participant’s interest in a contract de-
scribed in paragraph (d)(2)(i) of this
section becomes nonforfeitable, the
contract may be treated as a section
403(b) contract if no election has been
made under section 83(b) with respect
to the contract, the participant’s inter-
est in the contract has been subject to
a substantial risk of forfeiture (as de-
fined in section 83) before becoming
nonforfeitable, each contribution under
the contract that is subject to a dif-
ferent vesting schedule is maintained
in a separate account, and the contract
has at all times satisfied the require-
ments of paragraph (a) of this section
other than the nonforfeitability re-
quirement of paragraph (a)(2) of this
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section. Thus, for example, for the cur-
rent year and each prior year, no con-
tribution can have been made to the
contract that would cause the contract
to fail to be a section 403(b) contract as
a result of contributions exceeding the
limitations of section 415 (except to the
extent permitted under paragraph
(b)(2) of this section) or to fail to sat-
isfy the nondiscrimination rules de-
scribed in §1.403(b)-5. See also §1.403(b)-
10(a)(1) for a special rule in connection
with termination of a section 403(b)
plan.

(B) Partial vesting. For purposes of ap-
plying this paragraph (d), if only a por-
tion of a participant’s interest in a
contract becomes nonforfeitable in a
year, then the portion that is non-
forfeitable and the portion that fails to
be nonforfeitable are each treated as
separate contracts. In addition, for
purposes of applying this paragraph (d),
if a contribution is made to an annuity
contract in excess of the limitations of
section 415(c) and the excess is main-
tained in a separate account, then the
portion of the contract that includes
the excess contributions account and
the remainder are each treated as sepa-
rate contracts. Thus, if an annuity con-
tract that includes an excess contribu-
tions account changes from forfeitable
to nonforfeitable during a year, then
the portion that is not attributable to
the excess contributions account con-
stitutes a section 403(b) contract (as-
suming it otherwise satisfies the re-
quirements to be a section 403(b) con-
tract) and is not included in gross in-
come, and the portion that is attrib-
utable to the excess contributions ac-
count is included in gross income in ac-
cordance with section 403(c). See
§1.403(b)—4(f) for additional rules.

[T.D. 9340, 72 FR 41141, July 26, 2007; 72 FR
54352, Sept. 25, 2007]

§1.403(b)-4 Contribution limitations.

(a) Treatment of contributions in excess
of limitations. The exclusion provided
under §1.403(b)-3(a) applies to a partici-
pant only if the amounts contributed
by the employer for the purchase of an
annuity contract for the participant do
not exceed the applicable limit under
sections 415 and 402(g), as described in
this section. Under §1.403(b)-3(a)(4), a
section 403(b) contract is required to

§1.403(b)-4

include the limits on elective deferrals
imposed by section 402(g), as described
in paragraph (c) of this section. See
paragraph (f) of this section for special
rules concerning excess contributions
and deferrals. Rollover contributions
made to a section 403(b) contract, as
described in §1.403(b)-10(d), are not
taken into account for purposes of the
limits imposed by section 415, §1.403(b)-
3(a)(9), section 402(g), §1.403(b)-3(a)(4),
and this section, but after-tax em-
ployee contributions are taken into ac-
count under section 415, §1.403(b)-
3(a)(9), and paragraph (b) of this sec-
tion.

(b) Maximum annual contribution—(1)
General rule. In accordance with section
415(a)(2) and §1.403(b)-3(a)(9), the con-
tributions for any participant under a
section 403(b) contract (namely, em-
ployer nonelective contributions (in-
cluding matching contributions), sec-
tion 403(b) elective deferrals, and after-
tax employee contributions) are not
permitted to exceed the limitations
imposed by section 415. Under section
415(c), contributions are permitted to
be made for participants in a defined
contribution plan, subject to the limi-
tations set forth therein (which are
generally the lesser of a dollar limit
for a year or the participant’s com-
pensation for the year). For purposes of
section 415, contributions made for a
participant are aggregated to the ex-
tent applicable under sections 414(b),
(c), (m), (n), and (o). For purposes of
section 415(a)(2), §§1.403(b)-1 through
1.403(b)-3, this section, and §§1.403(b)-5
through 1.403(b)-11, a contribution
means any annual addition, as defined
in section 415(c).

(2) Special rules. See section 415(k)(4)
for a special rule under which contribu-
tions to section 403(b) contracts are
generally aggregated with contribu-
tions under other arrangements in ap-
plying section 415. For purposes of ap-
plying section 415(c)(1)(B) (relating to
compensation) with respect to a sec-
tion 403(b) contract, except as provided
in section 415(c)(3)(C), a participant’s
includible compensation (as defined in
§1.403(b)-2) is substituted for the par-
ticipant’s compensation, as described
in section 415(c)(3)(E). Any age 50
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