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puts the state on notice that additional 
action will be taken if the deficiency is 
not corrected or is repeated; 

(2) Advise the state that additional 
information or assurances will be re-
quired before acceptance of one or 
more of the certifications required for 
the succeeding year grant; 

(3) Advise the state to suspend or ter-
minate disbursement of funds for a de-
ficient activity or grant; 

(4) Advise the state to reimburse its 
grant in any amounts improperly ex-
pended; 

(5) Change the method of payment to 
the state from an advance basis to a re-
imbursement basis; 

(6) Based on the state’s current fail-
ure to comply with a requirement of 
this subpart which will affect the use 
of the succeeding year grant, condition 
the use of the succeeding fiscal years 
grant funds upon appropriate correc-
tive action by the state. When the use 
of funds is conditioned, HUD shall 
specify the reasons for the conditions 
and the actions necessary to satisfy 
the conditions. 

(b)(1) Whenever HUD determines that 
a state or unit of general local govern-
ment which is a recipient of CDBG 
funds has failed to comply with section 
109 of the Act (nondiscrimination re-
quirements), HUD shall notify the gov-
ernor of the State or chief executive of-
ficer of the unit of general local gov-
ernment of the noncompliance and 
shall request the governor or the chief 
executive officer to secure compliance. 
If within a reasonable time, not to ex-
ceed sixty days, the governor or chief 
executive officer fails or refuses to se-
cure compliance, HUD may take the 
following action: 

(i) Refer the matter to the Attorney 
General with a recommendation that 
an appropriate civil action be insti-
tuted; 

(ii) Exercise the powers and functions 
provided by title VI of the Civil Rights 
Act of 1964 (42 U.S.C. 2000d–2000d–7); 

(iii) Exercise the powers and func-
tions provided for in § 570.496; or 

(iv) Take such other action as may be 
provided by law. 

(2) When a matter is referred to the 
Attorney General pursuant to para-
graph (b)(1)(i) of this section, or when-
ever HUD has reason to believe that a 

State or unit of general local govern-
ment is engaged in a pattern or prac-
tice in violation of the provisions of 
section 109 of the Act, the Attorney 
General may bring a civil action in any 
appropriate United States district 
court for such relief as may be appro-
priate, including injunctive relief. 

§ 570.496 Remedies for noncompliance; 
opportunity for hearing. 

(a) General. Action pursuant to this 
section will be taken only after at least 
one of the corrective or remedial ac-
tions specified in § 570.495 has been 
taken, and only then if the State or 
unit of general local government has 
not made an appropriate or timely re-
sponse. 

(b) Remedies. (1) If HUD finds after 
reasonable notice and opportunity for 
hearing that a State or unit of general 
local government has failed to comply 
with any provision of this subpart, 
until HUD is satisfied that there is no 
longer failure to comply, HUD shall: 

(i) Terminate payments to the state; 
(ii) Reduce payments for current or 

future grants to the state by an 
amount equal to the amount of CDBG 
funds distributed or used without com-
pliance with the requirements of this 
subpart; 

(iii) Limit the availability of pay-
ments to the state to activities not af-
fected by the failure to comply or to 
activities designed to overcome the 
failure to comply; 

(iv) Based on the state’s failure to 
comply with a requirement of this sub-
part (other than the state’s current 
failure to comply which will affect the 
use of the succeeding year grant), con-
dition the use of the grant funds upon 
appropriate corrective action by the 
state specified by HUD; or 

(v) With respect to a CDBG grant 
awarded by the state to a unit of gen-
eral local government, withhold, re-
duce, or withdraw the grant, require 
the state to withhold, reduce, or with-
draw the grant, or take other action as 
appropriate, except that CDBG funds 
expended on eligible activities shall 
not be recaptured or deducted from fu-
ture CDBG grants to such unit of gen-
eral local government. 

(2) HUD may on due notice suspend 
payments at any time after the 
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issuance of a notice of opportunity for 
hearing pursuant to paragraph (d) of 
this section, pending such hearing and 
a final decision, to the extent HUD de-
termines such action necessary to pre-
vent a continuation of the noncompli-
ance. 

(c) In lieu of, or in addition to, the 
action authorized by paragraph (b) of 
this section, if HUD has reason to be-
lieve that the state or unit of general 
local government has failed to comply 
substantially with any provision of 
this subpart, HUD may: 

(1) Refer the matter to the Attorney 
General of the United States with a 
recommendation that an appropriate 
civil action be instituted; and 

(2) Upon such a referral, the Attorney 
General may bring a civil action in any 
United States district court having 
venue thereof for such relief as may be 
appropriate, including an action to re-
cover the amount of the CDBG funds 
which was not expended in accordance 
with this subpart, or for mandatory or 
injunctive relief. 

(d) Proceedings. When HUD proposes 
to take action pursuant to this section, 
the respondent in the proceedings will 
be the state. At the option of HUD, a 
unit of general local government may 
also be a respondent. These procedures 
are to be followed before imposition of 
a sanction described in paragraph (b)(1) 
of this section: 

(1) Notice of opportunity for hearing. 
HUD shall notify the respondent in 
writing of the proposed action and of 
the opportunity for a hearing. The no-
tice shall be sent to the respondent by 
first class mail and shall provide no-
tice: 

(i) In a manner which is adequate to 
allow the respondent to prepare its re-
sponse, the basis upon which HUD de-
termined that the respondent failed to 
comply with a provision of this sub-
part; 

(ii) That the hearing procedures are 
governed by these rules; 

(iii) That the respondent has 14 days 
from receipt of the notice within which 
to provide a written request for a hear-
ing to the Docket Clerk, Office of Ad-
ministrative Law Judges, and the ad-
dress and telephone number of the 
Docket Clerk; 

(iv) Of the action which HUD pro-
poses to take and that the authority 
for this action is § 570.496 of this sub-
part; 

(v) That if the respondent fails to re-
quest a hearing within the time speci-
fied, HUD’s determination that the re-
spondent failed to comply with a provi-
sion of this subpart shall be final and 
HUD may proceed to take the proposed 
action. 

(2) Initiation of hearing. The respond-
ent shall be allowed 14 days from re-
ceipt of the notice within which to no-
tify HUD in writing of its request for a 
hearing. If no request is received with-
in the time specified, HUD’s deter-
mination that the respondent failed to 
comply with a provision of this subpart 
shall be final and HUD may proceed to 
take the proposed action. 

(3) Administrative Law Judge. Pro-
ceedings conducted under these rules 
shall be presided over by an Adminis-
trative Law Judge (ALJ), appointed as 
provided by section 11 of the Adminis-
trative Procedure Act (5 U.S.C. 3105). 
The case shall be referred to the ALJ 
by HUD at the time a hearing is re-
quested. The ALJ shall promptly no-
tify the parties of the time and place at 
which the hearing will be held. The 
ALJ shall conduct a fair and impartial 
hearing and take all action necessary 
to avoid delay in the disposition of pro-
ceedings and to maintain order. The 
ALJ shall have all powers necessary to 
those ends, including but not limited 
to the power: 

(i) To administer oaths and affirma-
tions; 

(ii) To issue subpoenas as authorized 
by law; 

(iii) To rule upon offers of proof and 
receive relevant evidence; 

(iv) To order or limit discovery be-
fore the hearing as the interests of jus-
tice may require; 

(v) To regulate the course of the 
hearing and the conduct of the parties 
and their counsel; 

(vi) To hold conferences for the set-
tlement or simplification of the issues 
by consent of the parties; 

(vii) To consider and rule upon all 
procedural and other motions appro-
priate in adjudicative proceedings; and 

(viii) To make and file initial deter-
minations. 
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(4) Ex parte communications. An ex 
parte communication is any commu-
nication with an ALJ, direct or indi-
rect, oral or written, concerning the 
merits or procedures of any pending 
proceeding which is made by a party in 
the absence of any other party. Ex 
parte communications are prohibited 
except where the purpose and content 
of the communication have been dis-
closed in advance or simultaneously to 
all parties, or the communication is a 
request for information concerning the 
status of the case. Any ALJ who re-
ceives an ex parte communication 
which the ALJ knows or has reason to 
believe is unauthorized shall promptly 
place the communication, or its sub-
stance, in all files and shall furnish 
copies to all parties. Unauthorized ex 
parte communications shall not be 
taken into consideration in deciding 
any matter in issue. 

(5) The hearing. All parties shall have 
the right to be represented at the hear-
ing by counsel. The ALJ shall conduct 
the proceedings in an expeditious man-
ner while allowing the parties to 
present all oral and written evidence 
which tends to support their respective 
positions, but the ALJ shall exclude ir-
relevant, immaterial or unduly repeti-
tious evidence. HUD has the burden of 
proof in showing by a preponderance of 
evidence that the respondent failed to 
comply with a provision of this sub-
part. Each party shall be allowed to 
cross-examine adverse witnesses and to 
rebut and comment upon evidence pre-
sented by the other party. Hearings 
shall be open to the public. So far as 
the orderly conduct of the hearing per-
mits, interested persons other than the 
parties may appear and participate in 
the hearing. 

(6) Transcripts. Hearings shall be re-
corded and transcribed only by a re-
porter under the supervision of the 
ALJ. The original transcript shall be a 
part of the record and shall constitute 
the sole official transcript. Respond-
ents and the public, at their own ex-
pense, shall obtain copies of the tran-
script. 

(7) The ALJ’s decisions. At the conclu-
sion of the hearing, the ALJ shall give 
the parties a reasonable opportunity to 
submit proposed findings and conclu-
sions and supporting reasons therefor. 

Generally, within 60 days after the con-
clusion of the hearing, the ALJ shall 
prepare a written decision which in-
cludes a Statement of findings and con-
clusions, and the reasons or basis 
therefor, on all the material issues of 
fact, law or discretion presented on the 
record and the appropriate sanction or 
denial thereof. The decision shall be 
based on consideration of the whole 
record or those parts thereof cited by a 
party and supported by and in accord-
ance with the reliable, probative, and 
substantial evidence. A copy of the de-
cision shall be furnished to the parties 
immediately by first class mail and 
shall include a notice that any requests 
for review by the Secretary must be 
made in writing to the Secretary with-
in 30 days of the receipt of the decision. 

(8) Record. The transcript of testi-
mony and exhibits, together with the 
decision of the ALJ and all papers and 
requests filed in the proceeding, con-
stitutes the exclusive record for deci-
sion and, on payment of its reasonable 
cost, shall be made available to the 
parties. After reaching the initial deci-
sion, the ALJ shall certify to the com-
plete record and forward the record to 
the Secretary. 

(9) Review by the Secretary. The deci-
sion by the ALJ shall constitute the 
final decision of HUD unless, within 30 
days after the receipt of the decision, 
either the respondent or the Assistant 
Secretary for Community Planning and 
Development files an exception and re-
quest for review by the Secretary. The 
excepting party must transmit simul-
taneously to the Secretary and the 
other party the request for review and 
the bases of the party’s exceptions to 
the findings of the ALJ. The other 
party shall be allowed 30 days from re-
ceipt of the exception to provide the 
Secretary and the excepting party with 
a written reply. The Secretary shall 
then review the record of the case, in-
cluding the exceptions and the reply. 
On the basis of such review, the Sec-
retary shall issue a written determina-
tion, including a Statement of the ra-
tionale therefor, affirming, modifying 
or revoking the decision of the ALJ. 
The Secretary’s decision shall be made 
and transmitted to the parties within 
60 days after the decision of the ALJ 
was furnished to the parties. 
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(10) Judicial review. The respondent 
may seek judicial review of HUD’s de-
cision pursuant to section 111(c) of the 
Act. 

[74 FR 4636, Jan. 26, 2009] 

§ 570.497 Condition of State election to 
administer State CDBG Program. 

Pursuant to section 106(d)(2)(A)(i) of 
the Act, a State has the right to elect, 
in such manner and at such time as the 
Secretary may prescribe, to administer 
funds allocated under subpart A of this 
part for use in nonentitlement areas of 
the State. After January 26, 1995, any 
State which elects to administer the 
allocation of CDBG funds for use in 
nonentitlement areas of the State in 
any year must, in addition to all other 
requirements of this subpart, submit a 
pledge by the State in accordance with 
section 108(d)(2) of the Act, and in a 
form acceptable to HUD, of any future 
CDBG grants it may receive under sub-
part A and this subpart. Such pledge 
shall be for the purpose of assuring re-
payment of any debt obligations (as de-
fined in § 570.701), in accordance with 
their terms, that HUD may have guar-
anteed in the respective State on be-
half of any nonentitlement public enti-
ty (as defined in § 570.701) or its des-
ignated public agency prior to the 
State’s election. 

[59 FR 66604, Dec. 27, 1994] 

Subpart J—Grant Administration 

SOURCE: 53 FR 8058, Mar. 11, 1988, unless 
otherwise noted. 

§ 570.500 Definitions. 
For the purposes of this subpart, the 

following terms shall apply: 
(a) Program income means gross in-

come received by the recipient or a 
subrecipient directly generated from 
the use of CDBG funds, except as pro-
vided in paragraph (a)(4) of this sec-
tion. 

(1) Program income includes, but is 
not limited to, the following: 

(i) Proceeds from the disposition by 
sale or long-term lease of real property 
purchased or improved with CDBG 
funds; 

(ii) Proceeds from the disposition of 
equipment purchased with CDBG funds; 

(iii) Gross income from the use or 
rental of real or personal property ac-
quired by the recipient or by a sub-
recipient with CDBG funds, less costs 
incidental to generation of the income; 

(iv) Gross income from the use or 
rental of real property, owned by the 
recipient or by a subrecipient, that was 
constructed or improved with CDBG 
funds, less costs incidental to genera-
tion of the income; 

(v) Payments of principal and inter-
est on loans made using CDBG funds, 
except as provided in paragraph (a)(3) 
of this section; 

(vi) Proceeds from the sale of loans 
made with CDBG funds; 

(vii) Proceeds from sale of obliga-
tions secured by loans made with 
CDBG funds; 

(viii) [Reserved] 
(ix) Interest earned on program in-

come pending its disposition; and 
(x) Funds collected through special 

assessments made against properties 
owned and occupied by households not 
of low and moderate income, where the 
assessments are used to recover all or 
part of the CDBG portion of a public 
improvement. 

(2) Program income does not include 
income earned (except for interest de-
scribed in § 570.513) on grant advances 
from the U.S. Treasury. The following 
items of income earned on grant ad-
vances must be remitted to HUD for 
transmittal to the U.S. Treasury, and 
will not be reallocated under section 
106(c) or (d) of the Act: 

(i) Interest earned from the invest-
ment of the initial proceeds of a grant 
advance by the U.S. Treasury; 

(ii) Interest earned on loans or other 
forms of assistance provided with 
CDBG funds that are used for activities 
determined by HUD either to be ineli-
gible or to fail to meet a national ob-
jective in accordance with the require-
ments of subpart C of this part, or that 
fail substantially to meet any other re-
quirement of this part; and 

(iii) Interest earned on the invest-
ment of amounts reimbursed to the 
CDBG program account prior to the 
use of the reimbursed funds for eligible 
purposes. 

(3) The calculation of the amount of 
program income for the recipient’s 
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