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Securities and Exchange Commission § 270.3a–6 

guaranty required by paragraph (a)(1) 
or (a)(2) of this section, issue, in favor 
of the holders of the finance subsidi-
ary’s debt securities or non-voting pre-
ferred stock, as the case may be, an ir-
revocable letter of credit in an amount 
sufficient to fund all of the amounts re-
quired to be guaranteed by paragraphs 
(a)(1) and (a)(2) of this section, pro-
vided, that: 

(i) Payment on such letter of credit 
shall be conditional only upon the pres-
entation of customary documentation, 
and 

(ii) The beneficiary of such letter of 
credit is not required by either the let-
ter of credit or applicable law to insti-
tute proceedings against the finance 
subsidiary before enforcing its rem-
edies under the letter of credit. 

(b) For purposes of this rule, 
(1) A finance subsidiary shall mean 

any corporation— 
(i) All of whose securities other than 

debt securities or non-voting preferred 
stock meeting the applicable require-
ments of paragraphs (a)(1) through (3) 
or directors’ qualifying shares are 
owned by its parent company or a com-
pany controlled by its parent company; 
and 

(ii) The primary purpose of which is 
to finance the business operations of 
its parent company or companies con-
trolled by its parent company; 

(2) A parent company shall mean any 
corporation, partnership or joint ven-
ture: 

(i) That is not considered an invest-
ment company under section 3(a) or 
that is excepted or exempted by order 
from the definition of investment com-
pany by section 3(b) or by the rules or 
regulations under section 3(a); 

(ii) That is organized or formed under 
the laws of the United States or of a 
state or that is a foreign private issuer, 
or that is a foreign bank or foreign in-
surance company as those terms are 
used in rule 3a–6 (17 CFR 270.3a–6 of 
this chapter); and 

(iii) In the case of a partnership or 
joint venture, each partner or partici-
pant in the joint venture meets the re-
quirements of paragraphs (b)(2)(i) and 
(ii). 

(3) A company controlled by the parent 
company shall mean any corporation, 
partnership or joint venture: 

(i) That is not considered an invest-
ment company under section 3(a) or 
that is excepted or exempted by order 
from the definition of investment com-
pany by section 3(b) or by the rules or 
regulations under section 3(a); 

(ii) That is either organized or 
formed under the laws of the United 
States or of a state or that is a foreign 
private issuer, or that is a foreign bank 
or foreign insurance company as those 
terms are used in rule 3a–6; and 

(iii) In the case of a corporation, 
more than 25 percent of whose out-
standing voting securities are bene-
ficially owned directly or indirectly by 
the parent company; or 

(iv) In the case of a partnership or 
joint venture, each partner or partici-
pant in the joint venture meets the re-
quirements of paragraphs (b)(3) (i) and 
(ii), and the parent company has the 
power to exercise a controlling influ-
ence over the management or policies 
of the partnership or joint venture. 

(4) A foreign private issuer shall mean 
any issuer which is incorporated or or-
ganized under the laws of a foreign 
country, but not a foreign government 
or political subdivision of a foreign 
government. 

[49 FR 49446, Dec. 20, 1984, as amended at 56 
FR 56299, Nov. 4, 1991; 67 FR 43536, June 28, 
2002] 

§ 270.3a–6 Foreign banks and foreign 
insurance companies. 

(a) Notwithstanding section 3(a)(1)(A) 
or section 3(a)(1)(C) of the Act (15 
U.S.C. 80a–3(a)(1)(A) or 80a–3(a)(1)(C)), a 
foreign bank or foreign insurance com-
pany shall not be considered an invest-
ment company for purposes of the Act. 

(b) For purposes of this section: 
(1)(i) Foreign bank means a banking 

institution incorporated or organized 
under the laws of a country other than 
the United States, or a political sub-
division of a country other than the 
United States, that is: 

(A) Regulated as such by that coun-
try’s or subdivision’s government or 
any agency thereof; 

(B) Engaged substantially in com-
mercial banking activity; and 

(C) Not operated for the purpose of 
evading the provisions of the Act; 

(ii) The term foreign bank shall also 
include: 
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(A) A trust company or loan com-
pany that is: 

(1) Organized or incorporated under 
the laws of Canada or a political sub-
division thereof; 

(2) Regulated as a trust company or a 
loan company by that country’s or sub-
division’s government or any agency 
thereof; and 

(3) Not operated for the purpose of 
evading the provisions of the Act; and 

(B) A building society that is: 
(1) Organized under the laws of the 

United Kingdom or a political subdivi-
sion thereof; 

(2) Regulated as a building society by 
the country’s or subdivision’s govern-
ment or any agency thereof; and 

(3) Not operated for the purpose of 
evading the provisions of the Act. 

(iii) Nothing in this section shall be 
construed to include within the defini-
tion of foreign bank a common or col-
lective trust or other separate pool of 
assets organized in the form of a trust 
or otherwise in which interests are sep-
arately offered. 

(2) Engaged substantially in commercial 
banking activity means engaged regu-
larly in, and deriving a substantial por-
tion of its business from, extending 
commercial and other types of credit, 
and accepting demand and other types 
of deposits, that are customary for 
commercial banks in the country in 
which the head office of the banking 
institution is located. 

(3) Foreign insurance company means 
an insurance company incorporated or 
organized under the laws of a country 
other than the United States, or a po-
litical subdivision of a country other 
than the United States, that is: 

(i) Regulated as such by that coun-
try’s or subdivision’s government or 
any agency thereof; 

(ii) Engaged primarily and predomi-
nantly in: 

(A) The writing of insurance agree-
ments of the type specified in section 
3(a)(8) of the Securities Act of 1933 (15 
U.S.C. 77c(a)(8)), except for the substi-
tution of supervision by foreign gov-
ernment insurance regulators for the 
regulators referred to in that section; 
or 

(B) The reinsurance of risks on such 
agreements underwritten by insurance 
companies; and 

(iii) Not operated for the purpose of 
evading the provisions of the Act. 
Nothing in this section shall be con-
strued to include within the definition 
of ‘‘foreign insurance company’’ a sepa-
rate account or other pool of assets or-
ganized in the form of a trust or other-
wise in which interests are separately 
offered. 

NOTE: Foreign banks and foreign insurance 
companies (and certain of their finance sub-
sidiaries and holding companies) relying on 
rule 3a–6 for exemption from the Act may be 
required by rule 489 (17 CFR 230.489) under 
the Securities Act of 1933 (15 U.S.C. 77a et 
seq.) to file Form F-N with the Commission 
in connection with the filing of a registra-
tion statement under the Securities Act of 
1933. 

[56 FR 56299, Nov. 4, 1991, as amended at 67 
FR 43536, June 28, 2002] 

§ 270.3a–7 Issuers of asset-backed secu-
rities. 

(a) Notwithstanding section 3(a) of 
the Act, any issuer who is engaged in 
the business of purchasing, or other-
wise acquiring, and holding eligible as-
sets (and in activities related or inci-
dental thereto), and who does not issue 
redeemable securities will not be 
deemed to be an investment company; 
Provided That: 

(1) The issuer issues fixed-income se-
curities or other securities which enti-
tle their holders to receive payments 
that depend primarily on the cash flow 
from eligible assets; 

(2) Securities sold by the issuer or 
any underwriter thereof are fixed-in-
come securities rated, at the time of 
initial sale, in one of the four highest 
categories assigned long-term debt or 
in an equivalent short-term category 
(within either of which there may be 
sub-categories or gradations indicating 
relative standing) by at least one na-
tionally recognized statistical rating 
organization that is not an affiliated 
person of the issuer or of any person in-
volved in the organization or operation 
of the issuer, except that: 

(i) Any fixed-income securities may 
be sold to accredited investors as de-
fined in paragraphs (1), (2), (3), and (7) 
of rule 501(a) under the Securities Act 
of 1933 (17 CFR 230.501(a)) and any enti-
ty in which all of the equity owners 
come within such paragraphs; and 
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