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Subpart E—Referrals to the Special
Counsel

§1209.13 Referral of findings to the
Special Counsel.

When the Board determines in a pro-
ceeding under this part that there is
reason to believe that a current Fed-
eral employee may have committed a
prohibited personnel practice described
at 5 U.S.C. 2302(b)(8), the Board will
refer the matter to the Special Counsel
to investigate and take appropriate ac-
tion under 5 U.S.C. 1215.

[62 FR 17048, Apr. 9, 1997]
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Subpart A—Jurisdiction,
Definitions, and Waiver of Rules

§1210.1 Scope and policy.

The regulations in this part apply to
Board proceedings in appeals of certain
adverse actions of the Department of
Homeland Security that are covered
under subparts F and G of 5 CFR part
9701. The Board will apply these rules
in a manner that promotes the fair, ef-
ficient and expeditious resolution of
appeals.

§1210.2 Jurisdiction.

(a) Employees covered. The Board has
jurisdiction over appeals brought by
employees covered by 5 CFR 9701.604(c),
except for those classes of employees
excluded under 5 CFR 9701.604(d).

(b) Actions covered. The Board has ju-
risdiction over appeals from actions
taken by the Department under sub-
part F of 5 CFR part 9701, except for
those matters excluded under para-
graphs (c) and (d) of this section. Ac-
tions covered include suspensions of 15
days or more, demotions, reductions in
pay, removals, or furloughs of 30 days
or less, subject to the limitations set
forth in 56 CFR 9701.704.

(¢c) Matters excluded from MSPB juris-
diction—(1) Mandatory removal offenses.
Except as stated in paragraph (c) of
this section, the Board does not have
jurisdiction over first-level appeals
from actions taken pursuant to 5 CFR
9701.707 for offenses that the Secretary
has designated as mandatory removal
offenses. The procedures governing pe-
titions for review of decisions of the
Mandatory Review Panel are set forth
in subpart D of this part.

(2) National security suspensions and
removal. The Board does not have juris-
diction over appeals from suspension
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and removal actions taken by the Sec-
retary pursuant to 5 CFR 9701.613 when
he or she considers such actions to be
in the interest of national security.

(d) Effect of status under a retirement
system. If an employee has been re-
moved under subpart F of 5 CFR part
9701, neither the employee’s status
under any retirement system estab-
lished by Federal statute nor any elec-
tion made by the employee under any
such system will affect the employee’s
appeal rights.

§1210.3 Application.

Subject to modification and/or waiv-
er by the adjudicating official, the reg-
ulations set forth in 5 CFR parts 1201,
1208 and 1209 apply to Board appellate
proceedings conducted under this part
except as otherwise provided herein.

§1210.4 Definitions.

In this subpart:

(a) Adjudicating official means an ad-
ministrative law judge, administrative
judge, or other employee designated by
MSPB to decide an appeal.

(b) Demotion means a reduction in
grade, a reduction to a lower band
within the same occupational cluster,
or a reduction to a lower band in a dif-
ferent occupational cluster under rules
prescribed by the Department pursuant
to 5 CFR 9701.355.

(¢) Department means the Department
of Homeland Security.

(d) Director means Director of the Of-
fice of Personnel Management.

(e) Furlough means the placement of
an employee in a temporary status
without duties and pay because of lack
of work or funds or other non-discipli-
nary reasons.

(f) Grade means a level of work under
a position classification or job grading
system.

(g) Indefinite suspension means the
placement of an employee in a tem-
porary status without duties and pay
pending investigation, inquiry, or fur-
ther Department action. An indefinite
suspension continues for an indetermi-
nate period of time and usually ends
with either the employee returning to
duty or the completion of any subse-
quent administrative action.

(h) Initial service period (ISP) means
the 1 to 2 years employees must serve
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after selection (on or after the date
this subpart becomes applicable, as de-
termined under 5 CFR 9701.102(b)) for a
designated Department position in the
competitive service for the purpose of
providing an employee the opportunity
to demonstrate competencies in a spe-
cific occupation. All relevant prior
Federal civilian service (including non-
appropriated fund service), as deter-
mined by appropriate standards estab-
lished by the Department, counts to-
ward completion of this requirement.

(i) Mandatory removal offense (MRO)
means an offense that the Secretary
determines in his or her sole, exclusive
and unreviewable discretion, has a di-
rect and substantial adverse impact on
the Department’s homeland security
mission.

(j) Mandatory Removal Panel (MRP)
means the three-person panel com-
posed of officials appointed by the Sec-
retary for fixed terms to decide appeals
of removals based on a mandatory re-
moval offense.

(k) Pay means the rate of basic pay
fixed by law or administrative action
for the position held by an employee
before any deductions and exclusive of
additional pay of any kind. For the
purpose of this subpart, pay does not
include locality-based comparability
payments under 5 U.S.C. 5304, locality
or special rate supplements under sub-
part C of 5 CFR 9701, or other similar
payments.

(1) Removal means the involuntary
separation of an employee from the De-
partment.

(m) Secretary means Secretary of the
Department of Homeland Security.

(n) Suspension means the temporary
placement of an employee, for discipli-
nary reasons, in a nonduty/nonpay sta-
tus.

§1210.5 Revocation, amendment and
waiver of regulations in this part.

The Board or a judge may not re-
voke, amend or waive a regulation in
this Part in a manner inconsistent
with the Homeland Security Act of 2002
or 5 CFR Part 9701. Otherwise, the
Board or a judge may revoke, amend or
waive a regulation in this Part for good
cause shown.
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§1210.6 Savings provision.

This part does not apply to adverse
actions proposed prior to the date of an
affected employee’s coverage under 5
CFR part 9701, subpart G.

Subpart B—Procedures for Ap-
peals of Actions Taken Under
5 CFR Part 9701, Subpart F

§1210.10 Notice of appeal rights.

(a) When the Department of Home-
land Security (or component thereof)
issues a decision notice to an employee
on a matter that is appealable to the
Board, except as provided under 5 CFR
9701.707, the Department must provide
the employee with the following:

(1) Notice of the time limits for ap-
pealing to the Board, the requirements
of 5 CFR 1201.22(c), and the address of
the appropriate Board office for filing
the appeal;

(2) A copy, or access to a copy, of the
Board’s regulations at 56 CFR parts 1201
and 1210, and relevant Department of
Homeland Security regulations;

(3) A copy of MSPB Form 185, the
MSPB Appeal Form. MSPB Form 185
can be accessed at the Board’s Web site
(http:/www.mspb.gov);

(4) Notice of any right the employee
has to file a grievance, and that the
election of any applicable grievance
procedure may result in a waiver of the
employee’s right to file an appeal with
the Board; and

(5) Notice that a copy of the decision
notice either must be filed with the ap-
peal or sent to the Board via facsimile
or e-mail within one day after the ap-
peal is filed.

(b) The notice must also include a
specific statement that the matter was
taken under 5 CFR part 9701.

§1210.11 Filing an appeal.

(a) Time of filing. An appeal must be
filed no later than 20 days after the ef-
fective date of the action being ap-
pealed, or no later than 20 days after
the date of service of the Department’s
decision, whichever is later. A response
to an appeal must be filed within 15
days of the date of service of the ac-
knowledgment order. All other submis-
sions to the adjudicating official must
be filed in accordance with the time
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limits set in the Board’s acknowledg-
ment order or in any other order issued
by the adjudicating official.

(b) Computation of time. The time for
filing a submission under this subpart
is computed in accordance with 5 CFR
1201.23.

(c) Place for filing. Appeals, and re-
sponses to those appeals, must be filed
with the appropriate Board regional or
field office. See 5 CFR 1201.4(d),
1201.22(a), and Appendix II to part 1201.

(d) Decision notice. A copy of the deci-
sion notice either must be filed with
the appeal or sent to the Board via fac-
simile or e-mail within one day after
the appeal is filed.

§1210.12

Each party has the right to be rep-
resented by an attorney or other rep-
resentative. Either party may file a
motion to disqualify a representative
at any time during the proceedings.

Representatives.

§1210.13 Burden and degree of proof;
affirmative defenses.

(a) Burden and degree of proof—(1)
Agency. Subject to paragraph (b) of this
section, the decision of the Department
must be sustained if it is supported by
a preponderance of the evidence.

(2) Appellant. The appellant has the
burden of proof, by a preponderance of
the evidence, with respect to:

(1) Issues of jurisdiction;

(ii) The timeliness of the appeal; and

(iii) Affirmative defenses.

(b) Affirmative defenses of the appel-
lant. The decision of the Department
must be sustained where it has met the
evidentiary standard stated in para-
graph (a) of this section, unless the ap-
pellant shows that:

(1) There was harmful error in the ap-
plication of the Department’s proce-
dures in arriving at its decision;

(2) The decision was based on a pro-
hibited personnel practice described in
5 U.S.C. 2302(b); or

(3) The decision was not in accord-
ance with law.

(c) Definitions. The following defini-
tions apply to this part:

(1) Preponderance of the evidence. The
degree of relevant evidence that a rea-
sonable person, considering the record
as a whole, would accept as sufficient
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to find that a contested fact is more
likely to be true than untrue.

(2) Harmful error. Error by the De-
partment in the application of its pro-
cedures that is likely to have caused it
to reach a conclusion different from
the one it would have reached in the
absence or cure of the error. The bur-
den is on the appellant to show that
the error was harmful, i.e., that it
caused substantial harm or prejudice
to his or her rights.

(d) Efficiency of the service. Pursuant
to 5 CFR 9701.606, the Department may
take an adverse action under subpart F
of 5 CFR part 9701 only for such cause
as will promote the efficiency of the
service.

§1210.14 Initial disclosures; scope of
discovery.

(a) Initial disclosures. Except to the
extent otherwise directed by order,
each party must, without awaiting a
discovery request and within ten cal-
endar days following the date of the
Board’s acknowledgment order, provide
the following information to the other
party:

(1) The Department must provide:

(i) The Departmental record required
by 5 CFR 9701.612; and

(ii) The name and, if known, the ad-
dress and telephone number of each in-
dividual likely to have discoverable in-
formation that the Department may
use in support of its claims or defenses,
identifying the subjects of such infor-
mation.

(2)(1) The appellant must provide:

(A) A copy of, or a description by cat-
egory or location of all documents in
the possession, custody or control of
the appellant that the appellant may
use in support of his or her claims or
defenses; and

(B) The name and, if known, the ad-
dress and telephone number of each in-
dividual likely to have discoverable in-
formation that the appellant may use
in support of his or her claims or de-
fenses, identifying the subjects of the
information.

(ii) Each party must make its initial
disclosure based on the information
then reasonably available to the party.
A party is not excused from making its
disclosures because it has not fully
completed the investigation of its case,
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because it challenges the sufficiency of
the other party’s disclosures or because
the other party has not made its dis-
closures.

(b) Scope of discovery. The parties
may seek discovery regarding any mat-
ter that is relevant to any of their
claims or defenses. However, by mo-
tion, either party may seek to limit
such discovery because the burden or
expense of providing the material out-
weighs its benefit, or because the mate-
rial sought is privileged, not relevant,
unreasonably cumulative or duplica-
tive, or can be secured from some other
source that is more convenient, less
burdensome, or less expensive.

§1210.15 Discovery procedures.

(a) Responses to discovery requests.
Prior to filing a motion to limit dis-
covery, the parties must confer and at-
tempt to resolve any pending objec-
tion(s). To the extent not inconsistent
with this subpart, and subject to modi-
fied time limits and procedures that
may be set by the adjudicating official,
the provisions of 5 CFR 1201.71 through
1201.85 govern discovery in cases under
this subpart.

(b) Limitations on discovery. (1) Nei-
ther party may submit more than one
set of interrogatories, one set of re-
quests for production of documents,
and one set of requests for admissions.
The number of interrogatories or re-
quests for production or admissions
may not exceed 25 per pleading, includ-
ing subparts. In addition, neither party
may conduct/compel more than 2 depo-
sitions.

(2) Either party may file a motion re-
questing additional discovery. Such
motion may be granted only if the
party has shown necessity and good
cause to warrant such additional dis-
covery.

§1210.16 Intervention.

The Director may, as a matter of
right at any time in the proceeding, in-
tervene or otherwise participate in any
proceeding under this Part in any case
in which the Director believes that an
erroneous decision will have a substan-
tial impact on a civil service law, rule,
regulation, or policy directive.
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§1210.17 Settlement.

(a) Settlement discussion. Neither an
adjudicating official nor the Board
may require settlement discussions in
connection with any action appealed
under this section. If either party de-
cides that settlement is not desirable,
the matter will proceed to adjudica-
tion. The parties are not prohibited
from engaging in settlement discus-
sions on their own.

(b) Settlement judges. Where the par-
ties agree to engage in settlement dis-
cussions, these discussions will be con-
ducted by an official specifically des-
ignated by MSPB in each case for that
sole purpose. That settlement discus-
sions are being held by the settlement
judge in no way alters the authority of
the adjudicating official, who will con-
tinue to process all other aspects of the
appeal.

§1210.18 Case suspension procedures;
use of the Mediation Appeals Pro-
gram; refiled appeals.

(a) The parties may submit a request
for additional time. Requests for such
case suspensions must be submitted
jointly. Upon receipt of such request,
an order suspending processing of the
case for a period up to 30 days may be
issued at the discretion of the adjudi-
cating official. Suspension periods
granted pursuant to this procedure
shall not be included when determining
whether an initial decision has been
issued within the 90-day period speci-
fied in section 5 CFR 9701.706(k)(7) and
§1210.21(a) of this part.

(b) If the parties agree jointly to use
the Board’s Mediation Appeals Pro-
gram (MAP), the period within which
the parties participate in MAP shall
not be included when determining
whether an initial decision has been
issued within the 90-day period speci-
fied in 5 CFR 9701.706(k)(7) and
1201.21(a).

(c) If an appeal is refiled after it has
been dismissed without prejudice, the
90-day period specified in 5 CFR
9701.706(k)(7) and 1201.21(a) restarts on
the date of refiling. For purposes of
this paragraph, ‘‘refiled”” has the same
meaning as ‘‘filed” set out in
§1210.21(a).
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§1210.19 Right to a hearing.

(a) An employee with a right of ap-
peal under subparts F and G of 5 CFR
part 9701 generally has a right to a
hearing. When the adjudicating official
finds that material facts are not in dis-
pute, he or she must issue an initial de-
cision without conducting a hearing, as
appropriate. See 1210.20(e).

(b) Where the appellant requests a
hearing and summary judgment is not
appropriate, the adjudicating official
may, in his or her discretion, hold the
hearing in whole or in part by tele-
phone, videoconference, or in person at
the Board’s regional or field office or at
a designated hearing site listed at 5
CFR part 1201, Appendix III. Although
the preferences of the parties and the
nature of the issues to be heard and de-
termined will inform the adjudicating
official’s decision, the ultimate selec-
tion rests in the sound judgment of the
official. Among the factors that the ad-
judicating official will consider in de-
ciding whether to hold a hearing in
whole or in part by videoconference or
telephone are:

(1) The costs of traveling to the hear-
ing site as compared with the costs of
traveling to a videoconferencing site;

(2) The distance the parties and their
witnesses would have to travel to ap-
pear in person; and

(3) Whether appearance by video-
conference or telephone of the appel-
lant or his or her witnesses would un-
duly prejudice the appellant.

§1210.20

(a) Motion by a party. Any party may
file a motion for summary judgment if
the party believes that material facts
are not in genuine dispute and that the
party may be entitled to judgment as a
matter of law. Each motion for sum-
mary judgment shall be accompanied
by a statement separately listing all
material facts as to which the moving
party contends there is no genuine dis-
pute. The statement shall include ref-
erences to those parts of the record, in-
cluding any affidavits, declarations
under penalty of perjury, or other evi-
dence attached to the motion, relied on
to support the statement.

Summary judgment.
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(b) Opposition to motion. An opposi-
tion to a motion for summary judg-
ment shall be accompanied by a state-
ment separately listing all material
facts as to which the party contends
there exists a genuine dispute for hear-
ing. The statement in opposition shall
include references to those parts of the
record, including any affidavits, dec-
larations under penalty of perjury or
other evidence attached to the opposi-
tion, relied on to support the state-
ment. The party opposing a motion for
summary judgment may not rest on
the mere allegations or denials of his
pleadings, but must set forth specific
facts showing that there is a genuine
dispute for hearing.

(c) Time of filing. Any party may file
a motion for summary judgment no
later than 5 days after the time limit
for the completion of discovery set in
the Board’s acknowledgment order, or
other time limit set by the adjudi-
cating official. An opposition to a mo-
tion for summary judgment shall be
filed within 15 days of service of the
motion, or at the time specified by the
adjudicating official.

(d) Initiated by adjudicating official. In
addition to the authority set forth in 5
CFR 1201.41(b), if the adjudicating offi-
cial determines on his or her own ini-
tiative that material facts may not be
in genuine dispute, he or she may, after
giving the parties written notice and at
least 15 days to respond in writing, find
that material facts are not in genuine
dispute. The written notice to the par-
ties shall include a statement sepa-
rately listing all material facts as to
which the adjudicating official believes
there is no genuine dispute.

(e) Decision by adjudicating official. If,
after considering the parties’ submis-
sions, the adjudicating official finds
that material facts are not in genuine
dispute, he or she must grant summary
judgment on the law pursuant to 5 CFR
9701.706(k)(b) without conducting a
hearing.

(f) Definitions. A fact is material if it
is capable of affecting the outcome of
the appeal. For a dispute to be genuine,
there must be evidence sufficient for a
reasonable person to find in favor of
the nonmoving party.
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§1210.21 Initial decision by the adjudi-
cating official.

(a) General. The adjudicating official
must issue a decision after the close of
the record and a copy of the decision
must be provided to each party to the
appeal and to the Director. An initial
decision must be issued no later than
90 days after the date on which the ap-
peal is filed. However, failure to meet
this deadline will not prejudice any
party to the case and will not form the
basis for any legal action by any party.
See 5 CFR 9701.706(1). A document that
is filed with a Board office by personal
delivery is considered filed on the date
on which the Board office receives it.
The date of filing by facsimile is the
date of the facsimile. The date of filing
by mail is the date on the Board’s ac-
knowledgment order, and the Board
must issue an acknowledgment order
within five calendar days after receiv-
ing the appeal. The date of filing by
commercial delivery is the date the
document was delivered to the com-
mercial delivery service. The date of
filing by e-filing is the date of elec-
tronic submission.

(b) Consideration of penalty. The adju-
dicating official may modify the pen-
alty imposed by the Department if he
or she determines that such penalty is
so disproportionate to the basis for the
action as to be wholly without jus-
tification. In cases of multiple charges,
the adjudicating official’s determina-
tion in this regard is based on the jus-
tification for the penalty as it relates
to the sustained charge(s). When a pen-
alty is mitigated, the maximum justifi-
able penalty must be applied.

(c) Interim relief. (1) If an employee is
the prevailing party in an appeal under
this subpart, the employee must be
granted the relief provided in the deci-
sion upon issuance of the decision, sub-
ject to paragraph (b)(3) of this section.
Such relief remains in effect pending
the outcome of any petition for review
unless—

(i) An adjudicating official deter-
mines that the granting of such relief
is not appropriate; or

(ii) The relief granted in the decision
provides that the employee will return
or be present at the place of employ-
ment pending the outcome of any peti-
tion for review, and the Department,
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subject to paragraph (b)(2) of this sec-
tion, determines, in its sole, exclusive,
and unreviewable discretion, that the
return or presence of the employee
would be unduly disruptive to the work
environment.

(2) If the Department makes a deter-
mination under paragraph (b)(1)(ii) of
this section that prevents the return or
presence of an employee at the place of
employment, such employee must re-
ceive pay, compensation, and all other
benefits as terms and conditions of em-
ployment pending the outcome of any
petition for review.

(3) Nothing in the provisions of this
section may be construed to require
that any award of back pay or attorney
fees be paid before the decision is final.

Subpart C—Petitions for Review of
Initial Decisions and Petitions
for Reconsideration

§1210.30 Filing petition and cross peti-
tion for review.

(a) Who may file. Any party to the
proceeding or the Director may file a
petition for review of the decision by
the adjudicating official. The Director
may request review when he or she be-
lieves that the decision is erroneous
and will have a substantial impact on a
civil service law, rule, regulation or
policy directive. All submissions to the
Board must contain the signature of
the party or of the party’s designated
representative. The requirements for
an electronic signature are set forth in
5 CFR 1201.14(@1).

(b) Time for filing. Any petition for re-
view must be filed within 30 days after
receipt of the initial decision. Absent
evidence to the contrary, the Board
presumes that a decision delivered by
regular mail is received by the ad-
dressee b days after its issuance. If reg-
ular mail is not delivered on the fifth
day following the issuance of the deci-
sion, the presumed date of receipt is
the next date on which mail is deliv-
ered. A cross petition for review must
be filed within 25 days of the date of
service of the petition for review. Any
response to a petition for review or to
a cross petition for review must be
filed within 25 days after the date of
service of the petition or cross peti-
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tion. The Board may extend the filing
period for good cause shown.

(c) Place for filing. A petition for re-
view, cross petition for review, re-
sponses to those petitions, and all mo-
tions and pleadings associated with
them must be filed with the Clerk of
the Merit Systems Protection Board,
Washington, DC 20419, by commercial
or personal delivery, by facsimile, by
mail, or by electronic filing in accord-
ance with 5 CFR 1201.14.

(d) Time for decision by the Board.
MSPB must render its decision no later
than 90 days after the close of the
record before MSPB on petition for re-
view as defined in 5 CFR 1201.114(i).

(e) Effect of late decision. The Board’s
failure to meet the requirement that
decisions be rendered no later than 90
days after the close of the record will
not prejudice any party to the case and
will not form the basis for any legal ac-
tion by any party. See 5 CFR 9701.706(1).

§1210.31 OPM petition for reconsider-
ation.

(a) If the Director seeks reconsider-
ation of a final Board order, the Board
must render its decision no later than
60 days after receipt of the opposition
to the Director’s petition in support of
such reconsideration. The Board’s fail-
ure to meet this requirement will not
prejudice any party to the case and
will not form the basis for any legal ac-
tion by any party. See 5 CFR 9701.706(1).

(b) The Board shall state the reasons
for any decision rendered in response
to a petition for reconsideration filed
by the Director.

Subpart D—Review of Mandatory
Removal Action Appeadls

§1210.40 Filing a request for Board re-
view.

(a) Who may file. Any party to the
proceeding or OPM may file a request
for review. All submissions to the
Board must contain the signature of
the party or of the party’s designated
representative. The requirements for
an electronic signature are set forth in
5 CFR 1201.14(@1).

(b) Time for filing. Any request for re-
view must be filed within 15 days after
issuance of the MRP’s decision. Any
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party’s response to the request for re-
view, cross request for review, or
OPM'’s request for review must be filed
within 15 days of the Board’s receipt of
the request for review. If OPM does not
file a request for review, it may inter-
vene within 15 days after MSPB’s re-
ceipt of a request for review of the
record. A party or OPM may submit,
and the Board may grant for good
cause shown, a request for a single ex-
tension of time not to exceed 15 days.

(c) Record for review. The Board will
establish, in conjunction with the
MRP, standards for the contents of the
record and the administrative process
for review, including notice to the par-
ties and OPM and procedures for the
transfer of records from the Depart-
ment to the Board.

§1210.41 Decision of the Board.

(a) Board review of an MRP decision.
The Board must accept the findings of
fact and interpretations of law of the
MRP and sustain the MRP’s decision
unless the party appealing the MRP’s
decision shows that the MRP’s decision
was:

(1) Arbitrary, capricious, an abuse of
discretion, or otherwise not in accord-
ance with law;

(2) Caused by harmful error in the ap-
plication of the MRP’s procedures in
arriving at such decision; or

(3) Unsupported by substantial evi-
dence.

(b) Definitions. The following defini-
tions apply to this part:

(1) Harmful error. Error by the MRP
in the application of its procedures
that is likely to have caused it to reach
a conclusion different from the one it
would have reached in the absence or
cure of the error. The burden is upon
the party appealing the MRP’s decision
to show that the error was harmful,
i.e., that it caused substantial harm or
prejudice to his or her rights.

(2) Substantial evidence. The degree of
relevant evidence that a reasonable
person, considering the record as a
whole, might accept as adequate to
support a conclusion, even though
other reasonable persons might dis-
agree. This is a lower standard of proof
than preponderance of the evidence.

(¢)(1) Mandatory time limit for decision.
The Board must complete its review of
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the record and issue a final decision
within 30 days after receiving any par-
ty’s response to the request for review,
cross request for review, or OPM’s
intervention brief, whichever is filed
later. The Board may extend the period
for review by a single extension of time
not to exceed 15 days, if it determines
that:

(i) The case is unusually complex; or

(ii) An extension is necessary to pre-
vent any prejudice to the parties that
would otherwise result.

(2) No further extension of time will
be permitted.

§1210.42 Intervenors.

The Director may intervene as a
matter of right under 5 CFR 9701.707(f)
or otherwise participate in any pro-
ceeding brought under this subpart, if
the Director believes that an erroneous
decision will have a substantial impact
on a civil service law, rule, regulation,
or policy directive.

§1210.43 Finality.

Final decision of the Board. A decision
of the Board on a request for review of
an MRP decision shall constitute a
final decision subject to judicial review
in accordance with 5 U.S.C. 7703.

§1210.44 Request for reconsideration.

A decision of the Board under this
subpart is final unless the Director pe-
titions the Board for review within 30
days after the receipt of the decision.
The Director may petition the Board
for review only if he or she believes the
decision is erroneous and will have a
substantial impact on a civil service
law, rule, regulation, or policy direc-
tive. The Board may extend the filing
period for good cause shown.
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