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(2) If the State provides clear and
convincing evidence that all children
with disabilities have available to
them FAPE, the Secretary may waive,
in whole or in part, the requirements of
paragraph (c)(1) of this section if the
Secretary concurs with the evidence
provided by the State under § 300.164.

been required in the absence of that
failure and not the reduced level of the
State’s support.
(Approved by the Office of Management and
Budget under control number 1820–0030)
(Authority: 20 U.S.C. 1412(a)(18))

§ 300.164 Waiver of requirement regarding supplementing and not
supplanting with Part B funds.
(a) Except as provided under §§ 300.202
through 300.205, funds paid to a State
under Part B of the Act must be used
to supplement and increase the level of
Federal, State, and local funds (including funds that are not under the direct
control of SEAs or LEAs) expended for
special education and related services
provided to children with disabilities
under Part B of the Act and in no case
to supplant those Federal, State, and
local funds. A State may use funds it
retains under § 300.704(a) and (b) without regard to the prohibition on supplanting other funds.
(b) If a State provides clear and convincing evidence that all eligible children with disabilities throughout the
State have FAPE available to them,
the Secretary may waive for a period of
one year in whole or in part the requirement under § 300.162 (regarding
State-level nonsupplanting) if the Secretary concurs with the evidence provided by the State.
(c) If a State wishes to request a
waiver under this section, it must submit to the Secretary a written request
that includes—
(1) An assurance that FAPE is currently available, and will remain available throughout the period that a waiver would be in effect, to all eligible
children with disabilities throughout
the State, regardless of the public
agency that is responsible for providing
FAPE to them. The assurance must be
signed by an official who has the authority to provide that assurance as it
applies to all eligible children with disabilities in the State;
(2) All evidence that the State wishes
the Secretary to consider in determining whether all eligible children
with disabilities have FAPE available
to them, setting forth in detail—
(i) The basis on which the State has
concluded that FAPE is available to all
eligible children in the State; and

(Approved by the Office of Management and
Budget under control number 1820–0030)
(Authority: 20 U.S.C. 1412(a)(17))
[71 FR 46753, Aug. 14, 2006, as amended at 72
FR 61306, Oct. 30, 2007]
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§ 300.163 Maintenance of State financial support.
(a) General. A State must not reduce
the amount of State financial support
for special education and related services for children with disabilities, or
otherwise made available because of
the excess costs of educating those
children, below the amount of that support for the preceding fiscal year.
(b) Reduction of funds for failure to
maintain support. The Secretary reduces the allocation of funds under section 611 of the Act for any fiscal year
following the fiscal year in which the
State fails to comply with the requirement of paragraph (a) of this section by
the same amount by which the State
fails to meet the requirement.
(c) Waivers for exceptional or uncontrollable circumstances. The Secretary
may waive the requirement of paragraph (a) of this section for a State, for
one fiscal year at a time, if the Secretary determines that—
(1) Granting a waiver would be equitable due to exceptional or uncontrollable circumstances such as a natural
disaster or a precipitous and unforeseen decline in the financial resources
of the State; or
(2) The State meets the standard in
§ 300.164 for a waiver of the requirement
to supplement, and not to supplant,
funds received under Part B of the Act.
(d) Subsequent years. If, for any fiscal
year, a State fails to meet the requirement of paragraph (a) of this section,
including any year for which the State
is granted a waiver under paragraph (c)
of this section, the financial support
required of the State in future years
under paragraph (a) of this section
shall be the amount that would have
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Off. of Spec. Educ. and Rehab. Services, Education
(ii) The procedures that the State
will implement to ensure that FAPE
remains available to all eligible children in the State, which must include—
(A) The State’s procedures under
§ 300.111 for ensuring that all eligible
children are identified, located and
evaluated;
(B) The State’s procedures for monitoring public agencies to ensure that
they comply with all requirements of
this part;
(C) The State’s complaint procedures
under §§ 300.151 through 300.153; and
(D) The State’s hearing procedures
under §§ 300.511 through 300.516 and
§§ 300.530 through 300.536;
(3) A summary of all State and Federal monitoring reports, and State
complaint decisions (see §§ 300.151
through 300.153) and hearing decisions
(see §§ 300.511 through 300.516 and
§§ 300.530 through 300.536), issued within
three years prior to the date of the
State’s request for a waiver under this
section, that includes any finding that
FAPE has not been available to one or
more eligible children, and evidence
that FAPE is now available to all children addressed in those reports or decisions; and
(4) Evidence that the State, in determining that FAPE is currently available to all eligible children with disabilities in the State, has consulted
with the State advisory panel under
§ 300.167.
(d) If the Secretary determines that
the request and supporting evidence
submitted by the State makes a prima
facie showing that FAPE is, and will
remain, available to all eligible children with disabilities in the State, the
Secretary, after notice to the public
throughout the State, conducts a public hearing at which all interested persons and organizations may present
evidence
regarding
the
following
issues:
(1) Whether FAPE is currently available to all eligible children with disabilities in the State.
(2) Whether the State will be able to
ensure that FAPE remains available to
all eligible children with disabilities in
the State if the Secretary provides the
requested waiver.

§ 300.166

(e) Following the hearing, the Secretary, based on all submitted evidence, will provide a waiver, in whole
or in part, for a period of one year if
the Secretary finds that the State has
provided clear and convincing evidence
that FAPE is currently available to all
eligible children with disabilities in
the State, and the State will be able to
ensure that FAPE remains available to
all eligible children with disabilities in
the State if the Secretary provides the
requested waiver.
(f) A State may receive a waiver of
the requirement of section 612(a)(18)(A)
of the Act and § 300.164 if it satisfies the
requirements of paragraphs (b) through
(e) of this section.
(g) The Secretary may grant subsequent waivers for a period of one year
each, if the Secretary determines that
the State has provided clear and convincing evidence that all eligible children with disabilities throughout the
State have, and will continue to have
throughout the one-year period of the
waiver, FAPE available to them.
(Approved by the Office of Management and
Budget under control number 1820–0030)
(Authority:
(18)(C)(ii))

20

U.S.C.

1412(a)(17)(C),

§ 300.165 Public participation.
(a) Prior to the adoption of any policies and procedures needed to comply
with Part B of the Act (including any
amendments to those policies and procedures), the State must ensure that
there are public hearings, adequate notice of the hearings, and an opportunity for comment available to the
general public, including individuals
with disabilities and parents of children with disabilities.
(b) Before submitting a State plan
under this part, a State must comply
with the public participation requirements in paragraph (a) of this section
and those in 20 U.S.C. 1232d(b)(7).
(Approved by the Office of Management and
Budget under control number 1820–0030)
(Authority: 20 U.S.C. 1412(a)(19); 20 U.S.C.
1232d(b)(7))

§ 300.166 Rule of construction.
In complying with §§ 300.162 and
300.163, a State may not use funds paid
to it under this part to satisfy State-
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