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Subpart A—Introduction

§21.100 What are the purposes of this
part?

This part of the DoD Grant and
Agreement Regulations:

(a) Provides general information
about the Defense Grant and Agree-
ment Regulatory System (DGARS).

(b) Sets forth general policies and
procedures related to DoD Components’
overall management of functions re-
lated to assistance and certain other
nonprocurement instruments subject
to the DGARS (see §21.205(b)).

Subpart B—Defense Grant and
Agreement Regulatory System

§21.200 What is the Defense Grant and
Agreement Regulatory System
(DGARS)?

The Defense Grant and Agreement
Regulatory System (DGARS) is the
system of regulatory policies and pro-
cedures for the award and administra-
tion of DoD Components’ assistance

and other nonprocurement awards.
DoD Directive 3210.6! established the
DGARS.

1Electronic copies may be obtained at the
Washington Headquarters Services Internet
site http://www.dtic.mil/whs/directives. Paper
copies may be obtained, at cost, from the Na-
tional Technical Information Service, 5285
Port Royal Road, Springfield, VA 22161.
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§21.205 What types of instruments are
covered by the DGARS?

The Defense Grant and Agreement
Regulatory System (DGARS) applies to
the following types of funding instru-
ments awarded by DoD Components:

(a) AIll grants, cooperative agree-
ments, and technology investment
agreements.

(b) Other nonprocurement instru-

ments, as needed to implement stat-
utes, Executive orders, or other Fed-
eral Governmentwide rules that apply
to those other nonprocurement instru-
ments, as well as to grants and cooper-
ative agreements.

§21.210 What are the purposes of the
DGARS?

The purposes of the DGARS are to
provide uniform policies and proce-
dures for DoD Components’ awards, in
order to meet DoD needs for:

(a) Efficient program execution, ef-
fective program oversight, and proper
stewardship of Federal funds.

(b) Compliance with relevant stat-
utes; Executive orders; and applicable
guidance, such as Office of Manage-
ment and Budget (OMB) circulars.

(c) Collection from DoD Components,
retention, and dissemination of man-
agement and fiscal data related to
awards.

§21.215 Who
DGARS?

The Director of Defense Research and
Engineering, or his or her designee, de-
velops and implements DGARS policies
and procedures. He or she does so by
issuing and maintaining the DoD publi-
cations that comprise the DGARS.

is responsible for the

§21.220 What publications are in the
DGARS?

A DoD publication (DoD 3210.6-R?2)
entitled “The DoD Grant and Agree-
ment Regulations’ is the principal ele-
ment of the DGARS. The Director of
Defense Research and Engineering also
may publish DGARS policies and pro-
cedures in DoD instructions and other
DoD publications, as appropriate.

2See footnote 1 to §21.200.
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Subpart C—The DoD Grant and
Agreement Regulations

§21.300 What instruments are subject
to the DoD Grant and Agreement
Regulations (DoDGARs)?

(a) The types of instruments that are
subject to the DoDGARs vary from one
portion of the DoDGARs to another.

The types of instruments include
grants, cooperative agreements, and
technology investment agreements.

Some portions of the DoDGARs apply
to other types of assistance or non-
procurement instruments. The term
““awards,” as defined in subpart D of
this part, is used in this part to refer
collectively to all of the types of in-
struments that are subject to one or
more portions of the DoDGARs.

(b) Note that each portion of the
DoDGARs identifies the types of in-
struments to which it applies. How-
ever, grants officers and agreements of-
ficers must exercise caution when de-
termining the applicability of some
Governmentwide rules that are in-
cluded within the DoDGARSs, because a
term may be defined differently in a
Governmentwide rule than it is defined
elsewhere in the DoDGARs. One exam-
ple is part 33 of the DoDGARs (32 CFR
part 33), which contains administrative
requirements for awards to State and
local governments. That DoDGARs
part is the DoD’s codification of the
Governmentwide rule implementing
OMB Circular A-102.2 Part 33 states
that it applies to grants, but defines
the term “‘grant” to include coopera-
tive agreements and other forms of fi-
nancial assistance.

(c) For convenience, the table in Ap-
pendix A to this part provides an over-
view of the applicability of the various
portions of the DoDGARSs.

§21.305 What is the purpose of the
DoDGARs?

The DoD Grant and Agreement Regu-
lations provide uniform policies and
procedures for the award and adminis-

3Electronic copies may be obtained at the
Internet site http://www.whitehouse.gov/OMB.
For paper copies, contact the Office of Man-
agement and Budget, EOP Publications, 725
17th St., NW., New Executive Office Building,
Washington, DC 20503.
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tration of DoD Components’ awards.
The DoDGARs are the primary DoD
regulations for achieving the DGARS
purposes described in §21.210.

§21.310 Who ensures DoD Component
compliance with the DoDGARs?

The Head of each DoD Component
that makes or administers awards, or
his or her designee, is responsible for
ensuring compliance with the
DoDGARs within that DoD Component.

§21.315 May DoD Components issue
supplemental policies and proce-
dures to implement the DoDGARs?

Yes, Heads of DoD Components or
their designees may issue regulations,
procedures, or instructions to imple-
ment the DGARS or supplement the
DoDGARSs to satisfy needs that are spe-
cific to the DoD Component, as long as
the regulations, procedures, or instruc-
tions do not impose additional costs or
administrative burdens on recipients or
potential recipients.

§21.320 Are there areas in which DoD
Components must establish policies

and procedures to implement the
DoDGARs?

Yes, Heads of DoD Components or
their designees must establish policies
and procedures in areas where uniform
policies and procedures throughout the
DoD Component are required, such as
for:

(a) Requesting class deviations from
the DoDGARs (see 8§821.335(b) and
21.340(a)) or exemptions from the provi-
sions of 31 U.S.C. 6301 through 6308,
that govern the appropriate use of con-
tracts, grants, and cooperative agree-
ments (see 32 CFR 22.220).

(b) Designating one or more Grant
Appeal Authorities to resolve claims,
disputes, and appeals (see 32 CFR
22.815).

(c) Reporting data on assistance
awards and programs, as required by 31
U.S.C. chapter 61 (see subpart E of this
part).

(d) Prescribing requirements for use
and disposition of real property ac-
quired under awards, if the DoD Com-
ponent makes any awards to institu-
tions of higher education or to other
nonprofit organizations under which
real property is acquired in whole or in
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part with Federal funds (see 32 CFR
32.32).

§21.325 Do acquisition regulations
also apply to DoD grants and agree-
ments?

Unless the DoDGARs specify that
they apply, policies and procedures in
the following acquisition regulations
that apply to procurement contracts do
not apply to grants, cooperative agree-
ments, technology investment agree-
ments, or to other assistance or non-
procurement awards:

(a) The Federal Acquisition Regula-
tion (FAR)(48 CFR parts 1-53).

(b) The Defense Federal Acquisition
Regulation Supplement (DFARS)(48
CFR parts 201-270).

(c) DoD Component supplements to
the FAR and DFARS.

§21.330 How are the DoDGARs pub-
lished and maintained?

(@) The DoD publishes the DoDGARs
in the Code of Federal Regulations
(CFR) and in a separate internal DoD
document (DoD 3210.6-R).

(1) The location of the DoDGARSs in
the CFR currently is in transition.
They are moving from Chapter |, Sub-
chapter C, Title 32, to a new location in
Chapter Xl, Title 2 of the CFR. During
the transition, there will be some parts
of the DoDGARs in each of the two ti-
tles.

(2) The DoD document is divided into
parts, subparts, and sections, to par-
allel the CFR publication. Cross ref-
erences within the DoD document are
stated as CFR citations (e.g., a ref-
erence to section 21.215 in part 21 would
be to 32 CFR 21.215), which also is how
they are stated in the CFR publication
of the DoDGARs.

(b) The DoD publishes updates to the
DoDGARs in the FEDERAL REGISTER.
When finalized, the DoD also posts the
updates to the internal DoD document
on the World Wide Web at http:/
www.dtic.mil/whs/directives.

(c) A standing working group rec-
ommends revisions to the DoDGARs to
the Director of Defense Research and
Engineering (DDR&E). The DDR&E,
Director of Defense Procurement, and
each Military Department must be rep-
resented on the working group. Other
DoD Components that make or admin-
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ister awards may also nominate rep-
resentatives. The working group meets
when necessary.

[68 FR 47153, Aug. 7, 2003, as amended at 72
FR 34986, June 26, 2007]

§21.335 Who can authorize deviations
from the DoDGARs?

(a) The Head of the DoD Component
or his or her designee may authorize
individual deviations from the
DoDGARs, which are deviations that
affect only one award, if the deviations
are not prohibited by statute, execu-
tive order or regulation.

(b) The Director of Defense Research
and Engineering (DDR&E) or his or her
designee must approve in advance any
class deviation that affects more than
one award. Note that OMB concurrence
also is required for class deviations
from two parts of the DoDGARs, 32
CFR parts 32 and 33, in accordance with
32 CFR 32.4 and 33.6, respectively.

§21.340 What are the procedures for
requesting and documenting devi-
ations?

(a) DoD Components must submit
copies of justifications and agency ap-
provals for individual deviations and
written requests for class deviations
to: Deputy Director of Defense Re-
search and Engineering, ATTN: Basic
Research, 3080 Defense Pentagon,
Washington, DC 20301-3080.

(b) Grants officers and agreements of-
ficers must maintain copies of requests
and approvals for individual and class
deviations in award files.

Subpart D—Authorities and Re-
sponsibilities for Making and
Administering Assistance
Awards

§21.400 To what instruments does this
subpart apply?

This subpart applies to grants, coop-
erative agreements, and technology in-
vestment agreements, which are legal
instruments used to reflect assistance
relationships between the United
States Government and recipients.
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§21.405 What is the purpose of this
subpart?

This subpart describes the sources
and flow of authority to make or ad-
minister assistance awards, and assigns
the broad responsibilities associated
with DoD Components’ use of those in-
struments.

§21.410 Must a DoD Component have
statutory authority to make an as-
sistance award?

Yes, the use of an assistance instru-
ment to carry out a program requires
authorizing legislation. That is unlike
the use of a procurement contract, for
which Federal agencies have inherent,
Constitutional authority.

§21.415 Must the statutory authority

specifically mention the use of
grants or other assistance instru-
ments?

No, the statutory authority described
in §21.410 need not specifically say that
the purpose of the program is assist-
ance or mention the use of any type of
assistance instrument. However, the
intent of the statute must support a
judgment that the use of an assistance
instrument is appropriate. For exam-
ple, a DoD Component may judge that
the principal purpose of a program for
which it has authorizing legislation is
assistance, rather than acquisition.
The DoD Component would properly
use an assistance instrument to carry
out that program, in accordance with
31 U.S.C. chapter 63.

§21.420 Under what types of statutory
authorities do DoD Components
award assistance instruments?

DoD Components may use assistance
instruments under a number of statu-
tory authorities that fall into three
categories:

(a) Authorities that statutes provide to
the Secretary of Defense. These authori-
ties generally are delegated by the Sec-
retary of Defense to Heads of DoD
Components, usually through DoD di-
rectives, instructions, or policy memo-
randa that are not part of the Defense
Grant and Agreement Regulatory Sys-
tem. Examples of statutory authorities
in this category are:

(1) Authority under 10 U.S.C. 2391 to
award grants or cooperative agree-
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ments to help State and local govern-
ments alleviate serious economic im-
pacts of defense program changes (e.g.,
base openings and closings, contract
changes, and personnel reductions and
increases).

(2) Authority under 10 U.S.C. 2413 to
enter into cooperative agreements with
entities that furnish procurement tech-
nical assistance to businesses.

(b) Authorities that statutes may pro-
vide directly to Heads of DoD Compo-
nents. When a statute authorizes the
Head of a DoD Component to use a
funding instrument to carry out a pro-
gram with a principal purpose of assist-
ance, use of that authority requires no
delegation by the Secretary of Defense.
For example, 10 U.S.C. 2358 authorizes
the Secretaries of the Military Depart-
ments, in addition to the Secretary of
Defense, to perform research and devel-
opment projects through grants and co-
operative agreements. Similarly, 10
U.S.C. 2371 provides authority for the
Secretaries of the Military Depart-
ments and Secretary of Defense to
carry out basic, applied, or advanced
research projects using assistance in-
struments other than grants and coop-
erative agreements. A Military Depart-
ment’s use of the authority of 10 U.S.C.
2358 or 10 U.S.C. 2371 therefore requires
no delegation by the Secretary of De-
fense.

(c) Authorities that arise indirectly as
the result of statute. For example, au-
thority to use an assistance instru-
ment may result from:

(1) A federal statute authorizing a
program that is consistent with an as-
sistance relationship (i.e., the support
or stimulation of a public purpose,
rather than the acquisition of a good or
service for the direct benefit of the De-
partment of Defense). In accordance
with 31 U.S.C. chapter 63, such a pro-
gram would appropriately be carried
out through the use of grants or coop-
erative agreements. Depending upon
the nature of the program (e.g., re-
search) and whether the program stat-
ute includes authority for any specific
types of instruments, there also may
be authority to use other assistance in-
struments.

(2) Exemptions requested by the De-
partment of Defense and granted by
the Office of Management and Budget
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under 31 U.S.C. 6307, as described in 32
CFR 22.220.

§21.425 How does a DoD Component’s
authority flow to awarding and ad-
ministering activities?

The Head of a DoD Component, or his
or her designee, may delegate to the
heads of contracting activities (HCAS)
within the Component, that Compo-
nent’s authority to make and admin-
ister awards, to appoint grants officers
and agreements officers (see §§21.435
through 21.450), and to broadly manage
the DoD Component’s functions related
to assistance instruments. The HCA is
the same official (or officials) des-
ignated as the head of the contracting
activity for procurement contracts, as
defined at 48 CFR 2.101. The intent is
that overall management responsibil-
ities for a DoD Component’s functions
related to nonprocurement instru-
ments be assigned only to officials that
have similar responsibilities for pro-
curement contracts.

§21.430 What are the responsibilities
of the head of the awarding or ad-
ministering activity?

When designated by the Head of the
DoD Component or his or her designee
(see 32 CFR 21.425), the head of the
awarding or administering activity
(i.e., the HCA) is responsible for the
awards made by or assigned to that ac-
tivity. He or she must supervise and es-
tablish internal policies and procedures
for that activity’s awards.

§21.435 Must DoD Components for-
mally select and appoint grants offi-
cers and agreements officers?

Yes, each DoD Component that
awards grants or enters into coopera-
tive agreements must have a formal
process (see §21.425) for selecting and
appointing grants officers and for ter-
minating their appointments. Simi-
larly, each DoD Component that
awards or administers technology in-
vestment agreements must have a
process for selecting and appointing
agreements officers and for termi-
nating their appointments.
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§21.440 What are the standards for se-
lecting and appointing grants offi-
cers and agreements officers?

In selecting grants officers and agree-
ments officers, DoD Components must
use the following minimum standards:

(a) In selecting a grants officer, the
appointing official must judge whether
the candidate has the necessary experi-
ence, training, education, business acu-
men, judgment, and knowledge of as-
sistance instruments and contracts to
function effectively as a grants officer.
The appointing official also must take
those attributes of the candidate into
account when deciding the complexity
and dollar value of the grants and co-
operative agreements to be assigned.

(b) In selecting an agreements offi-
cer, the appointing official must con-
sider all of the same factors as in para-
graph (a) of this section. In addition,
the appointing official must consider
the candidate’s ability to function in
the less structured environment of
technology investment agreements,
where the rules provide more latitude
and the individual must have a greater
capacity for exercising judgment.
Agreements officers therefore should
be individuals who have demonstrated
expertise in executing complex assist-
ance and acquisition instruments.

§21.445 What are the requirements for
a grants officer’s or agreements of-
ficer’s statement of appointment?

A statement of a grants officer’s or
agreements officer’s appointment:

(a) Must be in writing.

(b) Must clearly state the limits of
the individual’s authority, other than
limits contained in applicable laws or
regulations. Information on those lim-
its of a grants officer’s or agreements
officer’s authority must be readily
available to the public and agency per-
sonnel.

(c) May, if the individual is a con-
tracting officer, be incorporated into
his or her statement of appointment as
a contracting officer (i.e., there does
not need to be a separate written state-
ment of appointment for assistance in-
struments).
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§21.450 What are the requirements for
a termination of a grants officer’s
or agreements officer’s appoint-
ment?

A termination of a grants officer’s or
agreements officer’s authority:

(@) Must be in writing, unless the
written statement of appointment pro-
vides for automatic termination.

(b) May not be retroactive.

(c) May be integrated into a written
termination of the individual’s ap-
pointment as a contracting officer, as
appropriate.

§21.455 Who can sign, administer, or
terminate assistance instruments?

Only grants officers are authorized to
sign, administer, or terminate grants
or cooperative agreements (other than
technology investment agreements) on
behalf of the Department of Defense.
Similarly, only agreements officers
may sign, administer, or terminate
technology investment agreements.

§21.460 What is the extent of grants
officers’ and agreements officers’
authority?

Grants officers and agreements offi-
cers may bind the Government only to
the extent of the authority delegated
to them in their written statements of
appointment (see §21.445).

§21.465 What are grants officers’ and
agreements officers’ responsibil-
ities?

Grants officers and agreements offi-
cers should be allowed wide latitude to
exercise judgment in performing their
responsibilities, which are to ensure
that:

(a) Individual awards are used effec-
tively in the execution of DoD pro-
grams, and are made and administered
in accordance with applicable laws, Ex-
ecutive orders, regulations, and DoD
policies.

(b) Sufficient funds are available for
obligation.

(c) Recipients of awards receive im-
partial, fair, and equitable treatment.
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Subpart E—Information Reporting
on Awards Subject to 31
U.S.C. Chapter 61

§21.500 What is the purpose of this
subpart?

This subpart prescribes policies and
procedures for compiling and reporting
data related to DoD awards and pro-
grams that are subject to information
reporting requirements of 31 U.S.C.
chapter 61. That chapter of the U.S.
Code requires the Office of Manage-
ment and Budget to maintain a Gov-
ernmentwide information system to
collect data on Federal agencies’ do-
mestic assistance awards and pro-
grams.

§21.505 What is the Catalog of Federal
Domestic Assistance (CFDA)?

The Catalog of Federal Domestic As-
sistance (CFDA) is a Governmentwide
compilation of information about do-
mestic assistance programs. It covers
all domestic assistance programs and
activities, regardless of the number of
awards made under the program, the
total dollar value of assistance pro-
vided, or the duration. In addition to
programs using grants and agreements,
covered programs include those pro-
viding assistance in other forms, such
as payments in lieu of taxes or indirect
assistance resulting from Federal oper-
ations.

§21.510 Why does the DoD report in-
formation to the CFDA?

The Federal Program Information
Act (31 U.S.C. 6101 through 6106), as im-
plemented through OMB Circular A-
89,4 requires the Department of Defense
and other Federal agencies to provide
certain information about their domes-
tic assistance programs to the OMB
and the General Services Administra-
tion (GSA). The GSA makes this infor-
mation available to the public by pub-
lishing it in the Catalog of Federal Do-
mestic Assistance (CFDA) and main-
taining the Federal Assistance Pro-
grams Retrieval System, a computer-
ized data base of the information.

4See footnote 3 to §21.300(b).
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§21.515 Who reports the information
for the CFDA?

(a) Each DoD Component that pro-
vides domestic financial assistance
must:

(1) Report to the Director of Informa-
tion, Operations and Reports, Wash-
ington Headquarters Services (DIOR,
WHS) all new programs and changes as
they occur or as the DoD Component
submits its annual updates to existing
CFDA information.

(2) Identify to the DIOR, WHS a
point-of-contact who will be respon-
sible for reporting the program infor-
mation and for responding to inquiries
related to it.

(b) The DIOR, WHS is the Depart-
ment of Defense’s single office for col-
lecting, compiling and reporting such
program information to the OMB and
GSA.

§21.520 What are the purposes of the
Defense Assistance Awards Data
System (DAADS)?

Data from the Defense Assistance
Awards Data System (DAADS) are used
to provide:

(a) DoD inputs to meet statutory re-
quirements for Federal Government-
wide reporting of data related to obli-
gations of funds by assistance instru-
ment.

(b) A basis for meeting Government-
wide requirements to report to the
Federal Assistance Awards Data Sys-
tem (FAADS) maintained by the De-
partment of Commerce and for pre-
paring other recurring and special re-
ports to the President, the Congress,
the General Accounting Office, and the
public.

(¢) Information to support policy for-
mulation and implementation and to
meet management oversight require-
ments related to the use of awards.

§21.525 Who issues policy guidance for
the DAADS?

The Deputy Director, Defense Re-
search and Engineering (DDDR&E), or
his or her designee, issues necessary
policy guidance for the Defense Assist-
ance Awards Data System.

§21.530 Who operates the DAADS?

The Director of Information Oper-
ations and Reports, Washington Head-
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quarters Services (DIOR, WHS), con-
sistent with guidance issued by the
DDDR&E:

(a) Processes DAADS information on
a quarterly basis and prepares recur-
ring and special reports using such in-
formation.

(b) Prepares, updates, and dissemi-
nates instructions for reporting infor-
mation to the DAADS. The instruc-
tions are to specify procedures, for-
mats, and editing processes to be used
by DoD Components, including record
layout, submission deadlines, media,
methods of submission, and error cor-
rection schedules.

§21.535 Do DoD Components have cen-
tral points for collecting DAADS
data?

Each DoD Component must have a
central point for collecting DAADS in-
formation from contracting activities
within that DoD Component. The cen-
tral points are as follows:

(a) For the Army: As directed by the
U.S. Army Contracting Support Agen-
cy.
(b) For the Navy: As directed by the
Office of Naval Research.

(c) For the Air Force: As directed by
the Office of the Secretary of the Air
Force, Acquisition Contracting Policy
and Implementation Division (SAF/
AQCP).

(d) For the Office of the Secretary of
Defense, Defense Agencies, and DoD
Field Activities: Each Defense Agency
must identify a central point for col-
lecting and reporting DAADS informa-
tion to the DIOR, WHS, at the address
given in §21.555(a). DIOR, WHS serves
as the central point for offices and ac-
tivities within the Office of the Sec-
retary of Defense and for DoD Field Ac-
tivities.

§21.540 What are the duties of the

DoD Components’ central points for
the DAADS?

The office that serves, in accordance
with §21.535, as the central point for
collecting DAADS information from
contracting activities within each DoD
Component must:

(a) Establish internal procedures to
ensure reporting by contracting activi-
ties that make awards subject to 31
U.S.C. chapter 61.
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(b) Collect information required by
DD Form 2566,5 ‘“‘DoD Assistance Award

Action Report,” from those con-
tracting activities, and report it to
DIOR, WHS, in accordance with

§§21.545 through 21.555.
(c) Submit to the DIOR, WHS, any
recommended changes to the DAADS.

§21.545 Must DoD Components report
every obligation to the DAADS?

Yes, DoD Components’ central points
must collect and report the data re-
quired by the DD Form 2566 for each in-
dividual action that involves the obli-
gation or deobligation of Federal funds
for an award that is subject to 31 U.S.C.
chapter 61.

§21.550 Must DoD Components relate
reported actions to listings in the
CFDA?

Yes, DoD Components’ central points
must report each action as an obliga-
tion or deobligation under a specific
programmatic listing in the Catalog of
Federal Domestic Assistance (CFDA,
see §21.505). The programmatic listing
to be shown is the one that provided
the funds being obligated or
deobligated. For example, if a grants
officer or agreements officer in one
DoD Component obligates appropria-
tions of a second DoD Component’s
programmatic listing, the grants offi-
cer or agreements officer must show
the CFDA programmatic listing of the
second DoD Component on the DD
Form 2566.

§21.555 When and how must DoD
Components report to the DAADS?

DoD Components’ central points
must report:

(@) On a quarterly basis to DIOR,
WHS. For the first three quarters of
the Federal fiscal year, the data are
due by close-of-business (COB) on the
15th day after the end of the quarter
(i.e., first-quarter data are due by COB
on January 15th, second-quarter data
by COB April 15th, and third-quarter
data by COB July 15th). Fourth-quarter
data are due by COB October 25th, the
25th day after the end of the quarter. If

5Department of Defense forms are avail-
able at Internet site http://www.dior.whs.mil/
ICDHOME/FORMTAB.HTM.
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any due date falls on a weekend or hol-
iday, the data are due on the next reg-
ular workday. The mailing address for
DIOR, WHS is 1215 Jefferson Davis
Highway, Suite 1204, Arlington, VA
22202-4302.

(b) On a floppy diskette or by other
means permitted either by the instruc-
tions described in §21.530(b) or by
agreement with the DIOR, WHS. The
data must be reported in the format
specified in the instructions.

§21.560 Must DoD Components assign
numbers uniformly to awards?

Yes, DoD Components must assign
identifying numbers to all awards sub-
ject to this subpart, including grants,
cooperative agreements, and tech-
nology investment agreements. The
uniform numbering system parallels
the procurement instrument identifica-
tion (PIl) numbering system specified
in 48 CFR 204.70 (in the ‘“‘Defense Fed-
eral Acquisition Regulation Supple-
ment’’), as follows:

(a) The first six alphanumeric char-
acters of the assigned number must be
identical to those specified by 48 CFR
204.7003(a)(1) to identify the DoD Com-
ponent and contracting activity.

(b) The seventh and eighth positions
must be the last two digits of the fiscal
year in which the number is assigned
to the grant, cooperative agreement, or
other nonprocurement instrument.

(c) The 9th position must be a num-
ber:

(1) ““1” for grants.

(2) ‘2’ for cooperative agreements,
including technology investment
agreements that are cooperative agree-
ments (see Appendix B to 32 CFR part
37).

(3) ““3”” for other nonprocurement in-
struments, including technology in-
vestment agreements that are not co-
operative agreements.

(d) The 10th through 13th positions
must be the serial number of the in-
strument. DoD Components and con-
tracting activities need not follow any
specific pattern in assigning these
numbers and may create multiple se-
ries of letters and numbers to meet in-
ternal needs for distinguishing between
various sets of awards.
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§21.565 Must DoD Components’ elec-
tronic systems accept Data Uni-
versal Numbering System (DUNS)
numbers?

The DoD Components must comply
with paragraph 5.e of the Office of Man-
agement and Budget (OMB) policy di-
rective entitled, ‘““Requirement for a
DUNS number in Applications for Fed-
eral Grants and Cooperative Agree-
ments.”’ 8 Paragraph 5.e requires elec-
tronic systems that handle information
about grants and cooperative agree-
ments (which, for the DoD, include
Technology Investment Agreements) to
accept DUNS numbers. Each DoD Com-
ponent that awards or administers
grants or cooperative agreements must
ensure that DUNS numbers are accept-
ed by each such system for which the
DoD Component controls the system
specifications. If the specifications of
such a system are subject to another
organization’s control and the system
can not accept DUNS numbers, the
DoD Component must alert that orga-
nization to the OMB policy directive’s
requirement for use of DUNS numbers
with a copy to: Director for Basic
Sciences, ODDR&E, 3040 Defense Pen-
tagon, Washington, DC 20301-3040.

[72 FR 34986, June 26, 2007]

Subpart F—Definitions

§21.605 Acquisition.

The acquiring (by purchase, lease, or
barter) of property or services for the
direct benefit or use of the United
States Government (see more detailed
definition at 48 CFR 2.101). In accord-
ance with 31 U.S.C. 6303, procurement
contracts are the appropriate legal in-
struments for acquiring such property
or services.

§21.610 Agreements officer.

An official with the authority to
enter into, administer, and/or termi-
nate technology investment agree-
ments.

6This OMB policy directive is available at
the Internet site http://www.whitehouse.gov/
omb/grants/grants docs.html.
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§21.615 Assistance.

The transfer of a thing of value to a
recipient to carry out a public purpose
of support or stimulation authorized by
a law of the United States (see 31 U.S.C.
6101(3)). Grants, cooperative agree-
ments, and technology investment
agreements are examples of legal in-
struments used to provide assistance.

§21.620 Award.

A grant, cooperative agreement,
technology investment agreement, or
other nonprocurement instrument sub-
ject to one or more parts of the DoD
Grant and Agreement Regulations (see
appendix A to this part).

§21.625 Contract.

See the definition for procurement
contract in this subpart.

§21.630 Contracting activity.

An activity to which the Head of a
DoD Component has delegated broad
authority regarding acquisition func-
tions, pursuant to 48 CFR 1.601.

§21.635

A person with the authority to enter
into, administer, and/or terminate con-
tracts and make related determina-
tions and findings. A more detailed def-
inition of the term appears at 48 CFR
2.101.

Contracting officer.

§21.640 Cooperative agreement.

A legal instrument which, consistent
with 31 U.S.C. 6305, is used to enter into
the same kind of relationship as a
grant (see definition ‘‘grant’), except
that substantial involvement is ex-
pected between the Department of De-
fense and the recipient when carrying
out the activity contemplated by the
cooperative agreement. The term does
not include ‘“‘cooperative research and
development agreements’ as defined in
15 U.S.C. 3710a.

§21.645 Deviation.

The issuance or use of a policy or
procedure that is inconsistent with the
DoDGARSs.

§21.650 DoD Components.

The Office of the Secretary of De-
fense, the Military Departments, the
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Defense Agencies, and DoD Field Ac-
tivities.

§21.655 Grant.

A legal instrument which, consistent
with 31 U.S.C. 6304, is used to enter into
a relationship:

(a) Of which the principal purpose is
to transfer a thing of value to the re-
cipient to carry out a public purpose of
support or stimulation authorized by a
law of the United States, rather than
to acquire property or services for the
Department of Defense’s direct benefit
or use.

(b) In which substantial involvement
is not expected between the Depart-
ment of Defense and the recipient when
carrying out the activity contemplated
by the grant.

§21.660 Grants officer.

An official with the authority to
enter into, administer, and/or termi-
nate grants or cooperative agreements.

§21.665 Nonprocurement instrument.

A legal instrument other than a pro-
curement contract. Examples include
instruments of financial assistance,
such as grants or cooperative agree-
ments, and those of technical assist-
ance, which provide services in lieu of
money.
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§21.670 Procurement contract.

A legal instrument which, consistent
with 31 U.S.C. 6303, reflects a relation-
ship between the Federal Government
and a State, a local government, or
other recipient when the principal pur-
pose of the instrument is to acquire
property or services for the direct ben-
efit or use of the Federal Government.
See the more detailed definition for
contract at 48 CFR 2.101.

§21.675 Recipient.

An organization or other entity re-
ceiving an award from a DoD Compo-
nent.

§21.680 Technology investment agree-
ments.

A special class of assistance instru-
ments used to increase involvement of
commercial firms in defense research
programs and for other purposes re-
lated to integrating the commercial
and defense sectors of the nation’s
technology and industrial base. Tech-
nology investment agreements include
one kind of cooperative agreement
with provisions tailored for involving
commercial firms, as well as one kind
of other assistance transaction. Tech-
nology investment agreements are de-
scribed more fully in 32 CFR part 37.
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APPENDIX A TO PART 21—INSTRUMENTS TO WHICH DODGARS PORTIONS APPLY

DoDGARs. ...

which addresses . . .

applies to. ..

Part 21

(32 CFR part 21),
all but Subparts
DandE

The Defense Grant and
Agreement Regulatory System
and the DoD Grant and
Agreement Regulations

‘“awards,” which are grants, cooperative
agreements, technology investment
agreements (TIAs), and other
nonprocurement instruments subject to one
or more parts of the DoDGARs.

(32 CFR part 22)

Part 21 Authorities and
(32 CFR part 21), | responsibilities for assistance | grants, cooperative agreements, and TIAs.
Subpart D award and administration
Part 21 grants, cooperative agreements, TlAs, and
32 CFR part 21) DoD Components’ information | other nonprocurement instruments subject
(S bpart E ' | reporting requirements to reporting requirements in 31 U.S.C.

ubpa chapter 61.

DoD grants officers’

Part 22 responsibilities for award and | grants and cooperative agreements other

administration of grants and
cooperative agreements

than TiAs.

Part 26
(32 CFR part 26)

Governmentwide drug-free
workplace requirements

grants, cooperative agreements and other
financial assistance instruments, including
TiAs, that are included in the definition of
“award” at 32 CFR 26.605.

Part 28
(32 CFR part 28)

Governmentwide restrictions
on lobbying

grants, cooperative agreements and other
financial assistance instruments, including
TlAs, that are included in the definitions of
“Federal grant” and “Federal cooperative
agreement” at 32 CFR 28.105.

Part 32
(32 CFR part 32)

Administrative requirements
for grants and agreements
with institutions of higher
education, hospitals, and
other non-profit organizations

grants, cooperative agreements other than
TlAs, and other assistance included in
“award,” as defined in 32 CFR 32.2. Portions
of this part apply to TiAs, but only as 32 CFR
part 37 refers to them and makes them apply.

Part 33
(32 CFR part 33)

Administrative requirements
for grants and agreements
with State and local
governments

grants, cooperative agreements other than
TlAs, and other assistance included in
“grant,” as defined in 32 CFR 33.3. Portions
of this part apply to TlAs, but only as 32 CFR
_part 37 refers to them and makes them apply.

Administrative requirements

grants and cooperative agreements other
than TlAs (“awards,” as defined in 32 CFR

(32 CFR part 37)

(P:,‘azrtc:::R art 34) for grants and agreements 34.2). Portions of this part apply to TlAs, but
P with for-profit organizations only as 32 CFR part 37 refers to them and
makes them apply.
Part 37 Agreements officers’ TIAs. Note that this part refers to portions of

responsibilities for award and
administration of TIAs

DoDGARs parts 32, 33, and 34 that apply to
TIAs.

Part 1125
(2 CFR part 1125)

Governmentwide debarment
and suspension requirements

nonprocurement generally, including grants,
cooperative agreements, TIAs, and any other
instruments that are covered transactions
under OMB guidance in 2 CFR 180.210 and
180.215, as implemented by 2 CFR part 1125,
except acquisition transactions to carry out

prototype projects (see 2 CFR 1125.20).
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[72 FR 34986, June 26, 2007]

PART 22—DoD GRANTS AND
AGREEMENTS—AWARD AND AD-
MINISTRATION

Subpart A—General

Sec.

22.100 Purpose, relation to other parts, and
organization.

22.105 Definitions.

Subpart B—Selecting the Appropriate
Instrument

22.200 Purpose.

22.205 Distinguishing assistance from pro-
curement.

22.210 Authority for providing assistance.

22.215 Distinguishing grants and coopera-
tive agreements.

22.220 Exemptions.

Subpart C—Competition

22.300 Purpose.

22.305 General policy and requirement for
competition.

22.310 Statutes concerning certain research,
development, and facilities construction
grants.

22.315 Merit-based, competitive procedures.

22.320 Special competitions.

22.325 Historically Black colleges and uni-
versities (HBCUs) and other minority in-
stitutions (MIs).

Subpart D—Recipient Qualification
Matters—General Policies and Procedures

22.400
22.405
22.410
22.415
22.420

Purpose.

Policy.

Grants officers’ responsibilities.
Standards.

Pre-award procedures.

Subpart E—National Policy Matters

22.505 Purpose.

22.510 Certifications, representations, and
assurances.

22.515 Provisions of annual appropriations
acts.

22.520 Campus access for military recruiting
and Reserve Officer Training Corps
(ROTC).

22.525 Paperwork Reduction Act.

22.530 Metric system of measurement.

Subpart F—Award

22.600 Purpose.
22.605 Grants officers’ responsibilities.
22.610 Award instruments.
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Subpart G—Field Administration

22.700 Purpose.

22.705 Policy.

22.710 Assignment of grants administration
offices.

22.715 Grants administration office func-
tions.

Subpart H—Post-Award Administration

22.800 Purpose and relation to other parts.

22.805 Post-award requirements in other
parts.

22.810 Payments.

22.815 Claims, disputes, and appeals.

22.820 Debt collection.

22.825 Closeout audits.

APPENDIX A TO PART 22—PROPOSAL PROVI-
SION FOR REQUIRED CERTIFICATION.

APPENDIX B TO PART 22—SUGGESTED AWARD
PROVISIONS FOR NATIONAL PoLIcY RE-
QUIREMENTS THAT OFTEN APPLY.

APPENDIX C TO PART 22—ADMINISTRATIVE RE-
QUIREMENTS AND ISSUES To BE AbD-
DRESSED IN AWARD TERMS AND CONDI-
TIONS.

AUTHORITY: 5 U.S.C. 301 and 10 U.S.C. 113.

SOURCE: 63 FR 12164, Mar. 12, 1998, unless
otherwise noted.

Subpart A—General

§22.100 Purpose, relation to other
parts, and organization.

(a) This part outlines grants officers’
and DoD Components’ responsibilities
related to the award and administra-
tion of grants and cooperative agree-
ments.

(b) In doing so, it also supplements
other parts of the DoD Grant and
Agreement Regulations (DoDGARSs)
that are either Governmentwide rules
or DoD implementation of Govern-
mentwide guidance in Office of Man-
agement and Budget (OMB) Circulars.
Those other parts of the DoDGARs,
which are referenced as appropriate in
this part, are:

(1) The DoD implementation, in 2
CFR part 1125, of OMB guidance on
nonprocurement debarment and sus-
pension.

(2) The Governmentwide rule on
drug-free workplace requirements, in 32
CFR part 26.

(3) The Governmentwide rule on lob-
bying restrictions, in 32 CFR part 28.

(4) Administrative requirements for
grants and agreements awarded to spe-
cific types of recipients:
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(i) For State and local governmental
organizations, in the Governmentwide
rule at 32 CFR part 33.

(ii) For institutions of higher edu-
cation and other nonprofit organiza-
tions, at 32 CFR part 32.

(iii) For for-profit organizations, at
32 CFR part 34.

(c) The organization of this part par-
allels the award and administration
process, from pre-award through post-
award matters. It therefore is orga-
nized in the same manner as the parts
of the DoDGARs (32 CFR parts 32, 33,
and 34) that prescribe administrative
requirements for specific types of re-
cipients.

[63 FR 12164, Mar. 12, 1998, as amended at 70
FR 49464, Aug. 23, 2005; 72 FR 34988, June 26,
2007]

§22.105 Definitions.

Other than the terms defined in this
section, terms used in this part are de-
fined in 32 CFR part 21, subpart F.

Administrative offset. An action where-
by money payable by the United States
Government to, or held by the Govern-
ment for, a recipient is withheld to sat-
isfy a delinquent debt the recipient
owes the Government.

Advanced research. Advanced tech-
nology development that creates new
technology or demonstrates the viabil-
ity of applying existing technology to
new products and processes in a gen-
eral way. Advanced research is most
closely analogous to precompetitive
technology development in the com-
mercial sector (i.e., early phases of re-
search and development on which com-
mercial competitors are willing to col-
laborate, because the work is not so
coupled to specific products and proc-
esses that the results of the work must
be proprietary). It does not include de-
velopment of military systems and
hardware where specific requirements
have been defined. It is typically fund-
ed in Advanced Technology Develop-
ment (Budget Activity 3 and Research
Category 6.3A) programs within Re-
search, Development, Test and Evalua-
tion (RDT&E).

Applied research. Efforts that attempt
to determine and exploit the potential
of scientific discoveries or improve-
ments in technology such as new mate-
rials, devices, methods and processes.
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It typically is funded in Applied Re-
search (Budget Activity 2 and Research
Category 6.2) programs within Re-
search, Development, Test and Evalua-
tion (RDT&E). Applied research nor-
mally follows basic research but may
not be fully distinguishable from the
related basic research. The term does
not include efforts whose principal aim
is the design, development, or testing
of specific products, systems or proc-
esses to be considered for sale or acqui-
sition; these efforts are within the defi-
nition of ““development.”

Basic research. Efforts directed to-
ward increasing knowledge and under-
standing in science and engineering,
rather than the practical application of
that knowledge and understanding. It
typically is funded within Basic Re-
search (Budget Activity 1 and Research
Category 6.1) programs within Re-
search, Development, Test and Evalua-
tion (RDT&E). For the purposes of this
part, basic research includes:

(1) Research-related, science and en-
gineering education, including grad-
uate fellowships and research
traineeships.

(2) Research instrumentation and
other activities designed to enhance
the infrastructure for science and engi-
neering research.

Claim. A written demand or written
assertion by one of the parties to a
grant or cooperative agreement seek-
ing as a matter of right, the payment
of money in a sum certain, the adjust-
ment or interpretation of award terms,
or other relief arising under or relating
to a grant or cooperative agreement. A
routine request for payment that is not
in dispute when submitted is not a
claim. The submission may be con-
verted to a claim by written notice to
the grants officer if it is disputed ei-
ther as to liability or amount, or is not
acted upon in a reasonable time.

Debt. Any amount of money or any
property owed to a Federal Agency by
any person, organization, or entity ex-
cept another United States Federal
Agency. Debts include any amounts
due from insured or guaranteed loans,
fees, leases, rents, royalties, services,
sales of real or personal property, or
overpayments, penalties, damages, in-
terest, fines and forfeitures, and all
other claims and similar sources.
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Amounts due a nonappropriated fund
instrumentality are not debts owed the
United States, for the purposes of this
subchapter.

Delinquent debt. A debt:

(1) That the debtor fails to pay by the
date specified in the initial written no-
tice from the agency owed the debt,
normally within 30 calendar days, un-
less the debtor makes satisfactory pay-
ment arrangements with the agency by
that date; and

(2) With respect to which the debtor
has elected not to exercise any avail-
able appeals or has exhausted all agen-
cy appeal processes.

Development. The systematic use of
scientific and technical knowledge in
the design, development, testing, or
evaluation of potential new products,
processes, or services to meet specific
performance requirements or objec-
tives. It includes the functions of de-
sign engineering, prototyping, and en-
gineering testing.

Electronic commerce. The conduct of
business through the use of automation
and electronic media, in lieu of paper
transactions, direct personal contact,
telephone, or other means. For grants
and cooperative agreements, electronic
commerce can include the use of elec-
tronic data interchange, electronic
mail, electronic bulletin board sys-
tems, and electronic funds transfer for:
program announcements or solicita-
tions; applications or proposals; award
documents; recipients’ requests for
payment; payment authorizations; and
payments.

Electronic data interchange. The ex-
change of standardized information
communicated electronically between
business partners, typically between
computers. It is DoD policy that DoD
Component EDI applications conform
to the American National Standards
Institute (ANSI), Accredited Standards
Committee (ASC) X-12 standard.t

Electronic funds transfer. A system
that provides the authority to debit or
credit accounts in financial institu-
tions by electronic means rather than

1Available from Accredited Standards
Committee, X-12 Secretariat, Data Inter-
change Standards Association, 1800 Diagonal
Road, Suite 355, Alexandria, VA 22314-2852;
Attention: Manager Maintenance and Publi-
cations.
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source documents (e.g., paper checks).
Processing typically occurs through
the Federal Reserve System and/or the
Automated Clearing House (ACH) com-
puter network. It is DoD policy that
DoD Component EFT transmissions
conform to the American National
Standards Institute (ANSI), Accredited
Standards Committee (ASC) X-12
standard.

Historically Black colleges and univer-
sities. Institutions of higher education
determined by the Secretary of Edu-
cation to meet the requirements of 34
CFR 608.2. Each DoD Component’s con-
tracting activities and grants officers
may obtain a list of historically Black
colleges and universities from that
DoD Component’s Small and Disadvan-
taged Business Utilization office.

Institution of higher education. An
educational institution that meets the
criteria in section 1201(a) of the Higher
Education Act of 1965 (20 U.S.C.
1141(a)). Note, however, that institu-
tion of higher education has a different
meaning in §22.520, as given at
§22.520(b)(2).

Minority institutions. Institutions of
higher education that meet the criteria
for minority institutions specified in 10
U.S.C. 2323. Each DoD Component’s
contracting activities and grants offi-
cers may obtain copies of a current list
of institutions that qualify as minority
institutions under 10 U.S.C. 2323 from
that DoD Component’s Small and Dis-
advantaged Business Utilization office
(the list of minority institutions changes
periodically, based on Department of
Education data on institutions’ enroll-
ments of minority students).

Research. Basic, applied, and ad-
vanced research, as defined in this sec-
tion.

Subaward. An award of financial as-
sistance in the form of money, or prop-
erty in lieu of money, made under a
DoD grant or cooperative agreement by
a recipient to an eligible subrecipient.
The term includes financial assistance
for substantive program performance
by the subrecipient of a portion of the
program for which the DoD grant or
cooperative agreement was made. It
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does not include the recipient’s pro-
curement of goods and services needed
to carry out the program.

[63 FR 12164, Mar. 12, 1998, as amended at 68
FR 47160, Aug. 7, 2003]

Subpart B—Selecting the
Appropriate Instrument

§22.200 Purpose.

This subpart provides the bases for
determining the appropriate type of in-
strument in a given situation.

§22.205 Distinguishing assistance from
procurement.

Before using a grant or cooperative
agreement, the grants officer shall
make a positive judgment that an as-
sistance instrument, rather than a pro-
curement contract, is the appropriate
instrument, based on the following:

(a) Purpose. (1) The grants officer
must judge that the principal purpose
of the activity to be carried out under
the instrument is to stimulate or sup-
port a public purpose (i.e., to provide
assistance), rather than acquisition
(i.e., to acquire goods and services for
the direct benefit of the United States
Government). If the principal purpose
is acquisition, then the grants officer
shall judge that a procurement con-
tract is the appropriate instrument, in
accordance with 31 U.S.C. chapter 63
(““Using Procurement Contracts and
Grant and Cooperative Agreements’).
Assistance instruments shall not be
used in such situations, except:

(i) When a statute specifically pro-
vides otherwise; or

(if) When an exemption is granted, in
accordance with §22.220.

(2) For research and development, the
appropriate use of grants and coopera-
tive agreements therefore is almost ex-
clusively limited to the performance of
selected basic, applied, and advanced
research projects. Development
projects nearly always shall be per-
formed by contract or other acquisi-
tion transaction because their prin-
cipal purpose is the acquisition of spe-
cific deliverable items (e.g., prototypes
or other hardware) for the benefit of
the Department of Defense.

(b) Fee or profit. Payment of fee or
profit is consistent with an activity

76

32 CFR Ch. | (7-1-08 Edition)

whose principal purpose is the acquisi-
tion of goods and services for the direct
benefit or use of the United States
Government, rather than an activity
whose principal purpose is assistance.
Therefore, the grants officer shall use a
procurement contract, rather than an
assistance instrument, in all cases
where:

(1) Fee or profit is to be paid to the
recipient of the instrument; or

(2) The instrument is to be used to
carry out a program where fee or profit
is necessary to achieving program ob-
jectives.

§22.210 Authority for providing assist-
ance.

(a) Before a grant or cooperative
agreement may be used, the grants of-
ficer must:

(1) Identify the program statute, the
statute that authorizes the DoD Com-
ponent to carry out the activity the
principal purpose of which is assistance
(see 32 CFR 21.410 through 21.420.

(2) Review the program statute to de-
termine if it contains requirements
that affect the:

(i) Solicitation, selection, and award
processes. For example, program stat-
utes may authorize assistance to be
provided only to certain types of re-
cipients; may require that recipients
meet certain other criteria to be eligi-
ble to receive assistance; or require
that a specific process shall be used to
review recipients’ proposals.

(ii) Terms and conditions of the
award. For example, some program
statutes require a specific level of cost
sharing or matching.

(b) The grants officer shall ensure
that the award of DoD appropriations
through a grant or cooperative agree-
ment for a research project meets the
standards of 10 U.S.C. 2358, DoD’s broad
authority to carry out research, even if
the research project is authorized
under a statutory authority other than
10 U.S.C. 2358. The standards of 10
U.S.C. 2358 are that, in the opinion of
the Head of the DoD Component or his
or her designee, the projects must be:

(1) Necessary to the responsibilities
of the DoD Component.
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(2) Related to weapons systems and
other military needs or of potential in-
terest to the DoD Component.

[63 FR 12164, Mar. 12, 1998, as amended at 68
FR 47160, Aug. 7, 2003]

§22.215 Distinguishing grants and co-
operative agreements.

(a) Once a grants officer judges, in
accordance with 8§22.205 and 22.210,
that either a grant or cooperative
agreement is the appropriate instru-
ment, the grants officer shall distin-
guish between the two instruments as
follows:

(1) Grants shall be used when the
grants officer judges that substantial
involvement is not expected between
the Department of Defense and the re-
cipient when carrying out the activity
contemplated in the agreement.

(2) Cooperative agreements shall be
used when the grants officer judges
that substantial involvement is ex-
pected. The grants officer should docu-
ment the nature of the substantial in-
volvement that led to selection of a co-
operative agreement. Under no cir-
cumstances are cooperative agree-
ments to be used solely to obtain the
stricter controls typical of a contract.

(b) In judging whether substantial in-
volvement is expected, grants officers
should recognize that ‘“‘substantial in-
volvement” is a relative, rather than
an absolute, concept, and that it is pri-
marily based on programmatic factors,
rather than requirements for grant or
cooperative agreement award or ad-
ministration. For example, substantial
involvement may include collabora-
tion, participation, or intervention in
the program or activity to be per-
formed under the award.

§22.220 Exemptions.

Under 31 U.S.C. 6307, ‘“the Director of
the Office of Management and Budget
may exempt an agency transaction or
program’ from the requirements of 31
U.S.C. chapter 63. Grants officers shall
request such exemptions only in excep-
tional circumstances. Each request
shall specify for which individual
transaction or program the exemption
is sought; the reasons for requesting an
exemption; the anticipated con-
sequences if the exemption is not
granted; and the implications for other
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agency transactions and programs if
the exemption is granted. The proce-
dures for requesting exemptions shall
be:

(@) In cases where 31 U.S.C. chapter
63 would require use of a contract and
an exemption from that requirement is
desired:

(1) The grants officer shall submit a
request for exemption, through appro-
priate channels established by his or
her DoD Component (see 32 CFR
21.320(a)), to the Director of Defense
Procurement and Acquisition Policy
(DDP&AP).

(2) The DDP&AP, after coordination
with the Director of Defense Research
and Engineering (DDR&E), shall trans-
mit the request to OMB or notify the
DoD Component that the request has
been disapproved.

(b) In other cases, the DoD Compo-
nent shall submit a request for the ex-
emption through appropriate channels
to the DDR&E. The DDR&E shall
transmit the request to OMB or notify
the DoD Component that the request
has been disapproved.

() Where an exemption is granted,
documentation of the approval shall be
maintained in the award file.

[63 FR 12164, Mar. 12, 1998, as amended at 68
FR 47160, Aug. 7, 2003; 70 FR 49464, Aug. 23,
2005]

Subpart C—Competition

§22.300 Purpose.

This subpart establishes DoD policy
and implements statutes related to the
use of competitive procedures in the
award of grants and cooperative agree-
ments.

§22.305 General policy and require-
ment for competition.

(a) It is DoD policy to maximize use
of competition in the award of grants
and cooperative agreements. This also
conforms with:

(1) 31 U.S.C. 6301(3), which encourages
the use of competition in awarding all
grants and cooperative agreements.

(2) 10 U.S.C. 2374(a), which sets out
Congressional policy that any new
grant for research, development, test,
or evaluation be awarded through
merit-based selection procedures.
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(b) Grants officers shall use merit-
based, competitive procedures (as de-
fined by §22.315) to award grants and
cooperative agreements:

(1) In every case where required by
statute (e.g., 10 U.S.C. 2361, as imple-
mented in §22.310, for certain grants to
institutions of higher education).

(2) To the maximum extent prac-
ticable in all cases where not required
by statute.

§22.310 Statutes concerning certain
research, development, and facili-
ties construction grants.

(a) Definitions specific to this section.
For the purposes of implementing the
requirements of 10 U.S.C. 2374 in this
section, the following terms are de-
fined:

(1) Follow-on grant. A grant that pro-
vides for continuation of research and
development performed by a recipient
under a preceding grant. Note that fol-
low-on grants are distinct from incre-
mental funding actions during the pe-
riod of execution of a multi-year
award.

(2) New grant. A grant that is not a
follow-on grant.

(b) Statutory requirement to use com-
petitive procedures. (1) A grants officer
shall not award a grant by other than
merit-based, competitive procedures
(as defined by §22.315) to an institution
of higher education for the perform-
ance of research and development or
for the construction of research or
other facilities, unless:

(i) In the case of a new grant for re-
search and development, there is a
statute meeting the criteria in para-
graph (c)(1) of this section;

(ii) In the case of a follow-on grant
for research and development, or of a
grant for the construction of research
or other facilities, there is a statute
meeting the criteria in paragraph (c)(2)
of this section; and

(iii) The Secretary of Defense sub-
mits to Congress a written notice of in-
tent to make the grant. The grant may
not be awarded until 180 calendar days
have elapsed after the date on which
Congress received the notice of intent.
Contracting activities must submit a
draft notice of intent with supporting
documentation through channels to
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the Deputy Director, Defense Research
and Engineering.

(2) Because subsequently enacted
statutes may, by their terms, impose
different requirements than set out in
paragraph (b)(1) of this section, grants
officers shall consult legal counsel on a
case-by-case basis, when grants for the
performance of research and develop-
ment or for the construction of re-
search or other facilities are to be
awarded to institutions of higher edu-
cation by other than merit-based com-
petitive procedures.

(c) Subsequent statutes. In accordance
with 10 U.S.C. 2361 and 10 U.S.C. 2374, a
provision of law may not be construed
as requiring the award of a grant
through other than the merit-based,
competitive procedures described in
§22.315, unless:

(1) Institutions of higher education—
new grants for research and development.
In the case of a new grant for research
and development to an institution of
higher education, such provision of law
specifically:

(i) ldentifies the particular institu-
tion of higher education involved;

(ii) States that such provision of law
modifies or supersedes the provisions of
10 U.S.C. 2361 (a requirement that ap-
plies only if the statute authorizing or
requiring award by other than competi-
tive procedures was enacted after Sep-
tember 30, 1989); and

(iii) States that the award to the in-
stitution of higher education involved
is required by such provision of law to
be made in contravention of the policy
set forth in 10 U.S.C. 2374(a).

(2) Institutions of higher education—
follow-on grants for research and develop-
ment and grants for the construction of
any research or other facility. In the case
of any such grant to an institution of
higher education, such provision of law
specifically:

(i) ldentifies the particular institu-
tion of higher education involved; and

(ii) States that such provision of law
modifies or supersedes the provisions of
10 U.S.C. 2361 (a requirement that ap-
plies only if the statute authorizing or
requiring award by other than competi-
tive procedures was enacted after Sep-
tember 30, 1989).

(3) Other entities—new grants for re-
search and development—(i) General. In
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the case of a new grant for research
and development to an entity other
than an institution of higher edu-
cation, such provision of law specifi-
cally:

(A) ldentifies the particular entity
involved;

(B) States that the award to that en-
tity is required by such provision of
law to be made in contravention of the
policy set forth in 10 U.S.C. 2374(a).

(ii) Exception. The requirement of
paragraph (c)(3)(i) of this section does
not apply to any grant that calls upon
the National Academy of Sciences to:

(A) Investigate, examine, or experi-
ment upon any subject of science or art
of significance to the Department of
Defense or any Military Department;
and

(B) Report on such matters to the
Congress or any agency of the Federal
Government.

§22.315 Merit-based, competitive pro-
cedures.

Competitive procedures are methods
that encourage participation in DoD
programs by a broad base of the most
highly qualified performers. These pro-
cedures are characterized by competi-
tion among as many eligible proposers
as possible, with a published or widely
disseminated notice. Competitive pro-
cedures include, as a minimum:

(a) Notice to prospective proposers. The
notice may be a notice of funding
availability or Broad Agency An-
nouncement that is publicly dissemi-
nated, with unlimited distribution, or a
specific notice that is distributed to el-
igible proposers (a specific notice must
be distributed to at least two eligible
proposers to be considered as part of a
competitive procedure). Requirements
for notices are as follows:

(1) The format and content of each
notice must conform with the Govern-
mentwide format for announcements of
funding opportunities established by
the Office of Management and Budget
(OMB) in a policy directive entitled,
“Format for Financial Assistance Pro-
gram Announcements.’’ 2

2This OMB policy directive is available at
the Internet site http://www.whitehouse.gov/
omb/grants/grants docs.html (the link is
“Final Policy Directive on Financial Assist-
ance Program Announcements”’).
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(2) In accordance with that OMB pol-
icy directive, DoD Components also
must post on the Internet any notice
under which domestic entities may
submit proposals, if the distribution of
the notice is unlimited. DoD Compo-
nents are encouraged to simulta-
neously publish the notice in other
media (e.g., the FEDERAL REGISTER), if
doing so would increase the likelihood
of its being seen by potential pro-
posers. If a DoD Component issues a
specific notice with limited distribu-
tion (e.g., for national security consid-
erations), the notice need not be posted
on the Internet.

(3) To comply with an OMB policy di-
rective entitled, ‘““Requirement to Post
Funding Opportunity Announcement
Synopses at Grants.gov and Related
Data Elements/Format,”’3 DoD Compo-
nents must post on the Internet a syn-
opsis for each notice that, in accord-
ance with paragraph (a)(2) of this sec-
tion, is posted on the Internet. The
synopsis must be posted at the Govern-
mentwide site designated by the OMB
(currently http://iwww.FedGrants.gov).
The synopsis for each notice must pro-
vide complete instructions on where to
obtain the notice and should have an
electronic link to the Internet location
at which the notice is posted.

(4) In accordance with an OMB policy
directive entitled, ‘““‘Requirement for a
DUNS Number in Applications for Fed-
eral Grants and Cooperative Agree-
ments,”’4 each notice must include a
requirement for proposers to include
Data Universal Numbering System
(DUNS) numbers in their proposals. If a
notice provides for submission of appli-
cation forms, the forms must incor-
porate the DUNS number. To the ex-
tent that unincorporated consortia of
separate organizations may submit
proposals, the notice should explain
that an unincorporated consortium

3This OMB policy directive is available at

the Internet site http://www.whitehouse.gov/
omb/grants/grants docs.html (the link is ““Of-
fice of Federal Financial Management Policy
Directive on Use of Grants.Gov FIND").

4This OMB policy directive is available at
the Internet site http://www.whitehouse.gov/
omb/grants/grants docs.html (the link is “Use
of a Universal ldentifier by Grant Appli-
cants’).
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would use the DUNS number of the en-
tity proposed to receive DoD payments
under the award (usually, a lead orga-
nization that consortium members
identify for administrative matters).

(b) At least two eligible, prospective
proposers.

(c) Impartial review of the merits of
applications or proposals received in
response to the notice, using the eval-
uation method and selection criteria
described in the notice. For research
and development awards, in order to be
considered as part of a competitive
procedure, the two principal selection
criteria, unless statute provides other-
wise, must be the:

(1) Technical merits of the proposed
research and development; and

(2) Potential relationship of the pro-
posed research and development to De-
partment of Defense missions.

[63 FR 12164, Mar. 12, 1998, as amended at 70
FR 49464, Aug. 23, 2005; 72 FR 34988, June 26,
2007]

§22.320 Special competitions.

Some programs may be competed for
programmatic or policy reasons among
specific classes of potential recipients.
An example would be a program to en-
hance U.S. capabilities for academic
research and research-coupled graduate
education in defense-critical, science
and engineering disciplines, a program
that would be competed specifically
among institutions of higher edu-
cation. All such special competitions
shall be consistent with program rep-
resentations in the President’s budget
submission to Congress and with subse-
quent Congressional authorizations
and appropriations for the programs.

§22.325 Historically Black colleges
and universities (HBCUs) and other
minority institutions (MIs).

Increasing the ability of HBCUs and

Mls to participate in federally funded,

university programs is an objective of

Executive Order 12876 (3 CFR, 1993

Comp., p. 671) and 10 U.S.C. 2323. Grants

officers shall include appropriate provi-

sions in Broad Agency Announcements

(BAAs) or other announcements for

programs in which awards to institu-

tions of higher education are antici-
pated, in order to promote participa-
tion of HBCUs and Mls in such pro-
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grams. Also, whenever practicable,
grants officers shall reserve appro-
priate programmatic areas for exclu-
sive competition among HBCUs and
MIls when preparing announcements for
such programs.

Subpart D—Recipient Qualification
Matters—General Policies and
Procedures

§22.400 Purpose.

The purpose of this subpart is to
specify policies and procedures for
grants officers’ determination of re-
cipient qualifications prior to award.

§22.405

(a) General. Grants officers normally
shall award grants or cooperative
agreements only to qualified recipients
that meet the standards in §22.415. This
practice conforms with the Govern-
mentwide policy to do business only
with responsible persons, which is stat-
ed in OMB guidance at 2 CFR 180.125(a)
and implemented by the Department of
Defense in 2 CFR part 1125.

(b) Exception. In exceptional cir-
cumstances, grants officers may make
awards to recipients that do not fully
meet the standards in §22.415 and in-
clude special award conditions that are
appropriate to the particular situation,
in accordance with 32 CFR 32.14, 33.12,
or 34.4.

[63 FR 12164, Mar. 12, 1998, as amended at 70
FR 49464, Aug. 23, 2005; 72 FR 34988, June 26,
2007]

Policy.

§22.410 Grants officers’

ities.

responsibil-

The grants officer is responsible for
determining a recipient’s qualification
prior to award. The grants officer’s sig-
nature on the award document shall
signify his or her determination that
either:

(a) The potential recipient meets the
standards in §22.415 and is qualified to
receive the grant or cooperative agree-
ment; or

(b) An award is justified to a recipi-
ent that does not fully meet the stand-
ards, pursuant to §22.405(b). In such
cases, grants officers shall document in
the award file the rationale for making
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an award to a recipient that does not
fully meet the standards.

§22.415 Standards.

To be qualified, a potential recipient
must:

(a) Have the management capability
and adequate financial and technical
resources, given those that would be
made available through the grant or
cooperative agreement, to execute the
program of activities envisioned under
the grant or cooperative agreement.

(b) Have a satisfactory record of exe-
cuting such programs or activities (if a
prior recipient of an award).

(c) Have a satisfactory record of in-
tegrity and business ethics.

(d) Be otherwise qualified and eligi-
ble to receive a grant or cooperative
agreement under applicable laws and
regulations (see §22.420(c)).

§22.420 Pre-award procedures.

(@) The appropriate method to be
used and amount of effort to be ex-
pended in deciding the qualification of
a potential recipient will vary. In de-
ciding on the method and level of ef-
fort, the grants officer should consider
factors such as:

(1) DoD’s past experience with the re-
cipient;

(2) Whether the recipient has pre-
viously received cost-type contracts,
grants, or cooperative agreements from
the Federal Government; and

(3) The amount of the prospective
award and complexity of the project to
be carried out under the award.

(b) There is no DoD-wide requirement
to obtain a pre-award credit report,
audit, or any other specific piece of in-
formation. On a case-by-case basis, the
grants officer will decide whether there
is a need to obtain any such informa-
tion to assist in deciding whether the
recipient meets the standards in §22.415
(a), (b), and (c).

(1) Should the grants officer in a par-
ticular case decide that a pre-award
credit report, audit, or survey is need-
ed, he or she should consult first with
the appropriate grants administration
office (identified in §22.710), and decide
whether pre-existing surveys or audits
of the recipient, such as those of the
recipient’s internal control systems
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under OMB Circular A-1335 will satisfy
the need (see §22.715(a)(1)).

(2) If, after consulting with the
grants administration office, the
grants officer decides to obtain a credit
report, audit, or other information, and
the report or other information dis-
closes that a potential recipient is de-
linquent on a debt to an agency of the
United States Government, then:

(i) The grants officer shall take such
information into account when deter-
mining whether the potential recipient
is qualified with respect to the grant or
cooperative agreement; and

(ii) If the grants officer decides to
make the award to the recipient, un-
less there are compelling reasons to do
otherwise, the grants officer shall
delay the award of the grant or cooper-
ative agreement until payment is made
or satisfactory arrangements are made
to repay the debt.

(c) In deciding whether a recipient is
otherwise qualified and eligible in ac-
cordance with the standard in
§22.415(d), the grants officer shall en-
sure that the potential recipient:

(1) Is not identified in the Govern-
mentwide Excluded Parties List Sys-
tem (EPLS) as being debarred, sus-
pended, or otherwise ineligible to re-
ceive the award. In addition to being a
requirement for every new award, note
that checking the EPLS also is a re-
quirement for subsequent obligations
of additional funds, such as incre-
mental funding actions, in the case of
pre-existing awards to institutions of
higher education, as described at 32
CFR 22.520(e)(5). The grants officer’s re-
sponsibilities include (see the OMB
guidance at 2 CFR 180.425 and 180.430, as
implemented by the Department of De-
fense at 2 CFR 1125.425) checking the
EPLS for:

(i) Potential
awards; and

(if) A recipient’s principals (as de-
fined in OMB guidance at 2 CFR 180.995,
implemented by the Department of De-
fense in 2 CFR part 1125), potential re-
cipients of subawards, and principals of

recipients of prime

S5Electronic copies may be obtained at
Internet site http://www.whitehouse.gov/OMB.
For paper copies, contact the Office of Man-
agement and Budget, EOP Publications, 725
17th St. NW., New Executive Office Building,
Washington, DC 20503.
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those potential subaward recipients, if
DoD Component approval of those prin-
cipals or lower-tier recipients is re-
quired under the terms of the award
(e.g., iIf a subsequent change in a recipi-
ent’s principal investigator or other
key person would be subject to the DoD
Component’s prior approval under 32
CFR 32.25(c)(2), 33.30(d)(3), or
34.15(c)(2)(1)).-

(2) Has provided all certifications and
assurances required by Federal statute,
Executive order, or codified regulation,
unless they are to be addressed in
award terms and conditions at the time
of award (see §22.510).

(3) Meets any eligibility criteria that
may be specified in the statute author-
izing the specific program under which
the award is being made (see
§22.210(a)(2)).

(d) Grants officers shall obtain each
recipient’s Taxpayer Identification
Number (TIN, which may be the Social
Security Number for an individual and
Employer ldentification Number for a
business or non-profit entity) and no-
tify the recipient that the TIN is being
obtained for purposes of collecting and
reporting on any delinquent amounts
that may arise out of the recipient’s
relationship with the Government. Ob-
taining the TIN and so notifying the
recipient is a statutory requirement of
31 U.S.C. 7701, as amended by the Debt
Collection Improvement Act of 1996
(section 31001(i)(1), Pub. L. 104-134).

[63 FR 12164, Mar. 12, 1998, as amended at 70
FR 49464, Aug. 23, 2005; 72 FR 34988, June 26,
2007]

Subpart E—National Policy Matters

§22.505 Purpose.

The purpose of this subpart is to sup-
plement other regulations that imple-
ment national policy requirements, to
the extent that it is necessary to pro-
vide additional guidance to DoD grants
officers. The other regulations that im-
plement national policy requirements
include:

(a) The other parts of the DoDGARs
(32 CFR parts 32, 33, and 34) that imple-
ment the Governmentwide guidance in
OMB Circulars A-1026 and A-1107 on ad-

6See footnote 5 to §22.420(b)(1).
7See footnote 5 to §22.420(b)(1).
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ministrative requirements for grants
and cooperative agreements. Those
parts address some national policy
matters that appear in the OMB Circu-
lars.

(b) DoD regulations other than the
DoDGARs.

(c) Other Federal agencies’ regula-
tions.

[63 FR 12164, Mar. 12, 1998, as amended at 70
FR 49464, Aug. 23, 2005]

§22.510 Certifications,
tions, and assurances.

(a) Certifications—(1) Policy. Certifi-
cations of compliance with national
policy requirements are to be obtained
from recipients only for those national
policies where a statute, Executive
order, or codified regulation specifi-
cally states that a certification is re-
quired. Other national policy require-
ments may be addressed by obtaining
representations or assurances (see
paragraph (b) of this section). Grants
officers should utilize methods for ob-
taining certifications, in accordance
with Executive Order 12866 (3 CFR, 1993
Comp., p. 638), that minimize adminis-
tration and paperwork.

(2) Procedures. (i) When necessary,
grants officers may obtain individual,
written certifications.

(if) Whenever possible, and to the ex-
tent consistent with statute and codi-
fied regulation, grants officers should
identify the certifications that are re-
quired for the particular type of recipi-
ent and program, and consolidate them
into a single certification provision
that cites them by reference.

(A) If a grants officer elects to have
proposers incorporate certifications by
reference into their proposals, he or
she must do so in one of the two fol-
lowing ways. When required by statute
or codified regulation, the solicitation
must include the full text of the cer-
tifications that proposers are to pro-
vide by reference. In other cases, the
grants officer may include language in
the solicitation that informs the pro-
posers where the full text may be found
(e.g., in documents or computer net-
work sites that are readily available to
the public) and offers to provide it to
proposers upon request.

representa-



Office of the Secretary of Defense

(B) Appendix A to this part provides
language that may be used for incor-
porating by reference the certification
on lobbying, which currently is the
only certification requirement that
commonly applies to DoD grants and
agreements. Because that certification
is required by law to be submitted at
the time of proposal, rather than at the
time of award, Appendix A includes
language to incorporate the certifi-
cation by reference into a proposal.

(C) Grants officers may incorporate
certifications by reference in award
documents when doing so is consistent
with statute and codified regulation
(that is not the case for the lobbying
certification addressed in paragraph
(@)(2)(ii)(B) of this section). The provi-
sion that a grants officer would use to
incorporate certifications in award
documents, when consistent with stat-
ute and codified regulation, would be
similar to the provision in Appendix A
to this part, except that it would be
modified to state that the recipient is
providing the required certifications by
signing the award document or by ac-
cepting funds under the award.

(b) Representations and assurances.
Many national policies, either in stat-
ute or in regulation, require recipients
of grants and cooperative agreements
to make representations or provide as-
surances (rather than certifications)
that they are in compliance with the
policies. As discussed in §22.610(b), Ap-
pendix B to this part suggests award
terms and conditions that may be used
to address several of the more com-
monly applicable national policy re-
quirements. These terms and condi-
tions may be used to obtain required
assurances and representations, if the
grants officer wishes to do so at the
time of award, rather than through the
use of the standard application form
(SF-4248) or other means at the time of
proposal.

[63 FR 12164, Mar. 12, 1998, as amended at 70
FR 49464, Aug. 23, 2005]

8For copies of Standard Forms listed in
this part, contact regional grants adminis-
tration offices of the Office of Naval Re-
search. Addresses for the offices are listed in
the “Federal Directory of Contract Adminis-
tration Services (CAS) Components,” which
may be accessed through the Defense Con-
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§22.515 Provisions of annual appro-
priations acts.

An annual appropriations act can in-
clude general provisions stating na-
tional policy requirements that apply
to the use of funds (e.g., obligation
through a grant or cooperative agree-
ment) appropriated by the act. Because
these requirements are of limited dura-
tion (the period during which a given
year’s appropriations are available for
obligation), and because they can vary
from year to year and from one agen-
cy’s appropriations act to another
agency’s, the grants officer must know
the agency(ies) and fiscal year(s) of the
appropriations being obligated by a
given grant or cooperative agreement,
and may need to consult legal counsel
if he or she does not know the require-
ments applicable to those appropria-
tions.

§22.520 Campus access for military re-
cruiting and Reserve Officer Train-
ing Corps (ROTC).

(a) Purpose. (1) The purpose of this
section is to implement 10 U.S.C. 983 as
it applies to grants. Under that stat-
ute, DoD Components are prohibited
from providing funds to institutions of
higher education that have policies or
practices, as described in paragraph (c)
of this section, restricting campus ac-
cess of military recruiters or the Re-
serve Officer Training Corps (ROTC).

(2) By addressing the effect of 10
U.S.C. 983 on grants and cooperative
agreements, this section supplements
the DoD’s primary implementation of
that statute in 32 CFR part 216, “Mili-
tary Recruiting and Reserve Officer
Training Corps Program Access to In-
stitutions of Higher Education.” Part
216 establishes procedures by which the
Department of Defense identifies insti-
tutions of higher education that have a
policy or practice described in para-
graph (c) of this section.

(b) Definition specific to this section.
“Institution of higher education’ in
this section has the meaning given at
32 CFR 216.3, which is different than
the meaning given at §22.105 for other
sections of this part.

tract Management Agency homepage at:
http://www.dcma.mil.
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(c) Statutory requirement of 10 U.S.C.
983. No funds made available to the De-
partment of Defense may be provided
by grant to an institution of higher
education (including any subelement of
such institution) if the Secretary of
Defense determines that the institu-
tion (or any subelement of that institu-
tion) has a policy or practice that ei-
ther prohibits, or in effect prevents:

(1) The Secretary of a Military De-
partment from maintaining, estab-
lishing, or operating a unit of the Sen-
ior ROTC (in accordance with 10 U.S.C.
654 and other applicable Federal laws)
at that institution (or any subelement
of that institution);

(2) A student at that institution (or
any subelement of that institution)
from enrolling in a unit of the Senior
ROTC at another institution of higher
education;

(3) The Secretary of a Military De-
partment or Secretary of Homeland Se-
curity from gaining access to cam-
puses, or access to students (who are 17
years of age or older) on campuses, for
purposes of military recruiting in a
manner that is at least equal in quality
and scope to the access to campuses
and to students that is provided to any
other employer; or

(4) Access by military recruiters for
purposes of military recruiting to the
following information pertaining to
students (who are 17 years of age or
older) enrolled at that institution (or
any subelement of that institution):

(i) Names, addresses, and telephone
listings.

(ii) Date and place of birth, levels of
education, academic majors, degrees
received, and the most recent edu-
cational institution enrolled in by the
student.

(d) Policy. (1) Applicability to coopera-
tive agreements. As a matter of DoD pol-
icy, the restrictions of 10 U.S.C. 983, as
implemented by 32 CFR part 216, apply
to cooperative agreements, as well as
grants.

(2) Deviations. Grants officers may
not deviate from any provision of this
section without obtaining the prior ap-
proval of the Director of Defense Re-
search and Engineering. Requests for
deviations shall be submitted, through
appropriate channels, to: Director for
Basic Sciences, ODUSD(LABS), 3040
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Defense Pentagon, D.C.
20301-3040.

(e) Grants officers’ responsibility. (1) A
grants officer shall not award any
grant or cooperative agreement to an
institution of higher education that
has been identified pursuant to the pro-
cedures of 32 CFR part 216. Such insti-
tutions are identified as being ineli-
gible on the Governmentwide Excluded
Parties List System (EPLS). The cause
and treatment code on the EPLS indi-
cates the reason for an institution’s in-
eligibility, as well as the effect of the
exclusion. Note that OMB guidance in 2
CFR 180.425 and 180.430, as implemented
by the Department of Defense at 2 CFR
part 1125, require a grants officer to
check the EPLS prior to determining
that a recipient is qualified to receive
an award.

(2) A grants officer shall not consent
to a subaward of DoD funds to such an
institution, under a grant or coopera-
tive agreement to any recipient, if the
subaward requires the grants officer’s
consent.

(3) A grants officer shall include the
following award term in each grant or
cooperative agreement with an institu-
tion of higher education (note that this
requirement does not flow down and
that recipients are not required to in-
clude the award term in subawards):

Washington,

“As a condition for receipt of funds avail-
able to the Department of Defense (DoD)
under this award, the recipient agrees that it
is not an institution of higher education (as
defined in 32 CFR part 216) that has a policy
or practice that either prohibits, or in effect
prevents:

(A) The Secretary of a Military Depart-
ment from maintaining, establishing, or op-
erating a unit of the Senior Reserve Officers
Training Corps (in accordance with 10 U.S.C.
654 and other applicable Federal laws) at
that institution (or any subelement of that
institution);

(B) Any student at that institution (or any
subelement of that institution) from enroll-
ing in a unit of the Senior ROTC at another
institution of higher education;

(C) The Secretary of a Military Depart-
ment or Secretary of Homeland Security
from gaining access to campuses, or access
to students (who are 17 years of age or older)
on campuses, for purposes of military re-
cruiting in a manner that is at least equal in
quality and scope to the access to campuses
and to students that is provided to any other
employer; or
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(D) Access by military recruiters for pur-

poses of military recruiting to the names of
students (who are 17 years of age or older and
enrolled at that institution or any subele-
ment of that institution); their addresses,
telephone listings, dates and places of birth,
levels of education, academic majors, and de-
grees received; and the most recent edu-
cational institutions in which they were en-
rolled.
If the recipient is determined, using the pro-
cedures in 32 CFR part 216, to be such an in-
stitution of higher education during the pe-
riod of performance of this agreement, the
Government will cease all payments of DoD
funds under this agreement and all other
DoD grants and cooperative agreements to
the recipient, and it may suspend or termi-
nate such grants and agreements unilater-
ally for material failure to comply with the
terms and conditions of award.””

(4) If an institution of higher edu-
cation refuses to accept the award
term in paragraph (e)(3) of this section,
the grants officer shall:

(i) Determine that the institution is
not qualified with respect to the award.
The grants officer may award to an al-
ternative recipient.

(if) Transmit the name of the institu-
tion, through appropriate channels, to
the Director for Accession Policy, Of-
fice of the Deputy Under Secretary of
Defense for Military Personnel Policy
(ODUSD(MPP)), 4000 Defense Pentagon,
Washington, DC 20301-4000. This will
allow ODUSD(MPP) to decide whether
to initiate an evaluation of the institu-
tion under 32 CFR part 216, to deter-
mine whether it is an institution that
has a policy or practice described in
paragraph (c) of this section.

(5) With respect to any pre-existing
award to an institution of higher edu-
cation that currently is listed on the
EPLS pursuant to a determination
under 32 CFR part 216, a grants officer:

(i) Shall not obligate additional
funds available to the DoD for the
award. A grants officer therefore must
check the EPLS before approving an
incremental funding action or other
additional funding for any pre-existing
award to an institution of higher edu-
cation. The grants officer may not obli-
gate the additional funds if the cause
and treatment code indicates that the
reason for an institution’s EPLS list-
ing is a determination under 32 CFR
part 216 that institutional policies or
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practices restrict campus access of
military recruiters or ROTC.

(i) Shall not approve any request for
payment submitted by such an institu-
tion (including payments for costs al-
ready incurred).

(iii) Shall:

(A) Terminate the award unless he or
she has a reason to believe, after con-
sulting with the ODUSD(MPP), 4000
Defense Pentagon, Washington, DC
20301-4000), that the institution may be
removed from the EPLS in the near
term and have its eligibility restored,;
and

(B) Suspend any award that is not
immediately terminated, as well as all
payments under it.

(f) Post-award administration respon-
sibilities of the Office of Naval Research
(ONR). As the DoD office assigned re-
sponsibility for performing field ad-
ministration services for grants and co-
operative agreements with institutions
of higher education, the ONR shall dis-
seminate the list it receives from the
ODUSD(MPP) of institutions of higher
education identified pursuant to the
procedures of 32 CFR part 216 to:

(1) ONR field administration offices,
with instructions to:

(i) Disapprove any payment requests
under awards to such institutions for
which post-award payment administra-
tion was delegated to the ONR; and

(i) Alert the DoD offices that made
the awards to their responsibilities
under paragraphs (e)(5)(i) and (e)(5)(iii)
of this section.

(2) Awarding offices in DoD Compo-
nents that may be identified from data
in the Defense Assistance Awards Data
System (see 32 CFR 21.520 through
21.555) as having awards with such in-
stitutions for which post-award pay-
ment administration was not delegated
to ONR. The ONR is to alert those of-
fices to their responsibilities under
paragraph (e)(5) of this section.

[70 FR 49465, Aug. 23, 2005, as amended at 72
FR 34988, June 26, 2007]

§22.525 Paperwork Reduction Act.

Grants officers shall include appro-
priate award terms or conditions, if a
recipient’s activities under an award
will be subject to the Paperwork Re-
duction Act of 1995 (44 U.S.C. 3500, et

seq.):
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(a) Generally, the Act only applies to
Federal agencies—it requires agencies
to obtain clearance from the Office of
Management and Budget before col-
lecting information using forms, sched-
ules, questionnaires, or other methods
calling either for answers to:

(1) Identical questions from ten or
more persons other than agencies, in-
strumentalities, or employees of the
United States.

(2) Questions from agencies, instru-
mentalities, or employees of the
United States which are to be used for
statistical compilations of general pub-
lic interest.

(b) The Act applies to similar collec-
tions of information by recipients of
grants or cooperative agreements only
when:

(1) A recipient collects information
at the specific request of the awarding
Federal agency; or

(2) The terms and conditions of the
award require specific approval by the
agency of the information collection or
the collection procedures.

§22.530 Metric
ment.

system of measure-

(a) Statutory requirement. The Metric
Conversion Act of 1975, as amended by
the Omnibus Trade and Competitive-
ness Act of 1988 (15 U.S.C. 205) and im-
plemented by Executive Order 12770 (3
CFR, 1991 Comp., p. 343), states that:

(1) The metric system is the preferred
measurement system for U.S. trade and
commerce.

(2) The metric system of measure-
ment will be used, to the extent eco-
nomically feasible, in federal agencies’
procurements, grants, and other busi-
ness-related activities.

(3) Metric implementation shall not
be required to the extent that such use
is likely to cause significant inefficien-
cies or loss of markets to United States
firms.

(b) Responsibilities. DoD Components
shall ensure that the metric system is
used, to the maximum extent prac-
ticable, in measurement-sensitive ac-
tivities supported by programs that use
grants and cooperative agreements,
and in measurement-sensitive outputs
of such programs.
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Subpart F—Award

§22.600 Purpose.

This subpart sets forth grants offi-
cers’ responsibilities relating to the
award document and other actions at
the time of award.

§22.605 Grants
ities.

officers’ responsibil-

At the time of award, the grants offi-
cer is responsible for ensuring that:

(@) The award instrument contains
the appropriate terms and conditions,
in accordance with §22.610.

(b) Information about the award is
provided to the office responsible for
preparing reports for the Defense As-
sistance Award Data System (DAADS),
to ensure timely and accurate report-
ing of data required by 31 U.S.C. 6101-
6106 (see 32 CFR part 21, subpart E).

(©)(1) In addition to the copy of the
award document provided to the recipi-
ent, a copy is forwarded to the office
designated to administer the grant or
cooperative agreement, and another
copy is forwarded to the finance and
accounting office designated to make
the payments to the recipient.

(2) For any award subject to the elec-
tronic funds transfer (EFT) require-
ment described in §22.810(b)(2), the
grants officer shall include a promi-
nent notification of that fact on the
first page of the copies forwarded to
the recipient, the administrative
grants officer, and the finance and ac-
counting office. On the first page of the
copy forwarded to the recipient, the
grants officer also shall include a
prominent notification that the recipi-
ent, to be paid, must submit a Pay-
ment Information Form (Standard
Form SF-38819) to the responsible DoD
payment office, if that payment office
does not currently have the informa-
tion (e.g., bank name and account
number) needed to pay the recipient by
EFT.

[63 FR 12164, Mar. 12, 1998, as amended at 68
FR 47160, Aug. 7, 2003; 70 FR 49465, Aug. 23,
2005]

9 See footnote 8 to §22.510(b).
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§22.610 Award instruments.

(a) Each award document shall
clude terms and conditions that:

(1) Address programmatic require-
ments (e.g., a statement of work or
other appropriate terms or conditions
that describe the specific goals and ob-
jectives of the project). The grants offi-
cer shall develop such terms and condi-
tions in coordination with program of-
ficials.

(2) Provide for the recipient’s compli-
ance with:

(i) Pertinent Federal statutes or Ex-
ecutive orders that apply broadly to
Federal or DoD assistance awards.

(if) Any program-specific require-
ments that are prescribed in the pro-
gram statute (see §22.210(a)(2)), or ap-
propriation-specific requirements that
are stated in the pertinent Congres-
sional appropriations (see §22.515).

(iii) Pertinent portions of the
DoDGARs or other Federal regulations,
including those that implement the
Federal statutes or Executive orders
described in paragraphs (a)(2) (i) and
(ii) of this section.

(3) Specify the grants officer’s in-
structions for post-award administra-
tion, for any matter where the post-
award administration provisions in 32
CFR part 32, 33, or 34 give the grants
officer options for handling the matter.
For example, under 32 CFR 32.24(b), the
grants officers must choose among pos-
sible methods for the recipient’s dis-
position of program income. It is essen-
tial that the grants officer identify the
option selected in each case, to provide
clear instructions to the recipient and
the grants officer responsible for post-
award administration of the grant or
cooperative agreement.

(b) To assist grants officers:

(1) Appendix B to this part provides
model clauses to implement certain
Federal statutes, Executive orders, and
regulations (see paragraph (a)(2)(i) of
this section) that frequently apply to
DoD grants and cooperative agree-
ments. Grants officers may incorporate
the model clauses into award terms
and conditions, as appropriate. It
should be noted that Appendix B to
this part is an aid, and not an exhaus-
tive list of all requirements that apply
in all cases. Depending on the cir-
cumstances of a given award, other

in-
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statutes, Executive orders, or codified
regulations also may apply (e.g., Ap-
pendix B to this part does not list pro-
gram-specific requirements described
in paragraph (a)(2)(ii) of this section).

(2) Appendix C to this part is a list of
administrative requirements that
apply to awards to different types of
recipients. It also identifies post-award
administration issues that the grants
officer must address in the award
terms and conditions.

Subpart G—Field Administration

§22.700 Purpose.

This subpart prescribes policies and
procedures for administering grants
and cooperative agreements. It does so
in conjunction with 32 CFR parts 32, 33,
and 34, which prescribe administrative
requirements for particular types of re-
cipients.

§22.705

(a) DoD policy is to have each recipi-
ent deal with a single office, to the
maximum extent practicable, for post-
award administration of its grants and
cooperative agreements. This reduces
burdens on recipients that can result
when multiple DoD offices separately
administer grants and cooperative
agreements they award to a given re-
cipient. It also minimizes unnecessary
duplication of field administration
services.

(b) To further reduce burdens on re-
cipients, the office responsible for per-
forming field administration services
for grants and cooperative agreements
to a particular recipient shall be, to
the maximum extent practicable, the
same office that is assigned responsi-
bility for performing field administra-
tion services for contracts awarded to
that recipient.

(c) Contracting activities and grants
officers therefore shall use cross-serv-
icing arrangements whenever prac-
ticable and, to the maximum extent
possible, delegate responsibility for
post-award administration to the cog-
nizant grants administration offices
identified in §22.710.

Policy.
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§22.710 Assignment of grants adminis-
tration offices.

In accordance with the policy stated
in §22.705(b), the DoD offices (referred
to in this part as ‘‘grants administra-
tion offices’’) that are assigned respon-
sibility for performing field adminis-
tration services for grants and coopera-
tive agreements are (see the ‘“‘Federal
Directory of Contract Administration
Services (CAS) Components’ 10 for spe-
cific addresses of administration of-
fices):

(a) Regional offices of the Office of
Naval Research, for grants and cooper-
ative agreements with:

(1) Institutions of higher education
and laboratories affiliated with such
institutions, to the extent that such
organizations are subject to the univer-
sity cost principles in OMB Circular A-
211

(2) Nonprofit organizations that are
subject to the cost principles in OMB
Circular A-122,22 if their principal busi-
ness with the Department of Defense is
research and development.

(b) Field offices of the Defense Con-
tract Management Command, for
grants and cooperative agreements
with all other entities, including:

(1) For-profit organizations.

(2) Nonprofit organizations identified
in Attachment C of OMB Circular A-122
that are subject to for-profit cost prin-
ciples in 48 CFR part 31.

(3) Nonprofit organizations subject to
the cost principles in OMB Circular A-
122, if their principal business with the
Department of Defense is other than
research and development.

(4) State and local governments.

[63 FR 12164, Mar. 12, 1998, as amended at 70
FR 49466, Aug. 23, 2005; 72 FR 34989, June 26,
2007]

§22.715 Grants administration office
functions.

The primary responsibility of cog-
nizant grants administration offices
shall be to advise and assist grants offi-

10The ‘““Federal Directory of Contract Ad-
ministration Services (CAS) Components”
may be accessed through the Defense Con-
tract Management Agency hompage at http:/
www.dcma.mil.

11See footnote 5 to §22.420(b)(1).

12See footnote 5 to §22.420(b)(1).
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cers and recipients prior to and after
award, and to help ensure that recipi-
ents fulfill all requirements in law,
regulation, and award terms and condi-
tions. Specific functions include:

(a) Conducting reviews and coordi-
nating reviews, audits, and audit re-
quests. This includes:

(1) Advising grants officers on the ex-
tent to which audits by independent
auditors (i.e., public accountants or
Federal auditors) have provided the in-
formation needed to carry out their re-
sponsibilities. If a recipient has had an
independent audit in accordance with
OMB Circular A-133, and the audit re-
port disclosed no material weaknesses
in the recipient’s financial manage-
ment and other management and con-
trol systems, additional preaward or
closeout audits usually will not be
needed (see §§22.420(b) and 22.825(b)).

(2) Performing pre-award surveys,
when requested by a grants officer,
after providing advice described in
paragraph (a)(1) of this section.

(3) Reviewing recipients’ systems and
compliance with Federal requirements,
in coordination with any reviews and
compliance audits performed by inde-
pendent auditors under OMB Circular
A-133, or in accordance with the terms
and conditions of the award. This in-
cludes:

(i) Reviewing recipients’ financial
management, property management,
and purchasing systems, to determine
the adequacy of such systems.

(ii) Determining that recipients have
drug-free workplace programs, as re-
quired under 32 CFR part 26.

(iii) Determining that governmental,
university and nonprofit recipients
have complied with requirements in
OMB Circular A-133, as implemented at
32 CFR 32.26 and 33.26, to have single
audits and submit audit reports to the
Federal Audit Clearinghouse. If a re-
cipient has not had a required audit,
appropriate action must be taken (e.g.,
contacting the recipient and coordi-
nating with the Office of the Assistant
Inspector General for Audit Policy and
Oversight (OAIG(P&OQ)), Office of the
Deputy Inspector General for Inspec-
tions and Policy, Office of the Inspec-
tor General of the Department of De-
fense (OIG, DoD), 400 Army-Navy
Drive, Arlington, VA 22202).
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(4) Issuing timely management deci-
sions, in accordance with DoD Direc-
tive 7640.2, ““Policy for Follow-up on
Contract Audit Reports,” 13 on single
audit findings referred by the OIG,
DoD, under DoD Directive 7600.10,
“Audits of States, Local Governments,
and Non-Profit Organizations.”” 14

(b) Performing property administra-
tion services for Government-owned
property, and for any property ac-
quired by a recipient, with respect to
which the recipient has further obliga-
tions to the Government.

(c) Ensuring timely submission of re-
quired reports.

(d) Executing administrative close-
out procedures.

(e) Establishing recipients’ indirect
cost rates, where the Department of
Defense is the cognizant or oversight
Federal agency with the responsibility
for doing so.

(f) Performing other administration
functions (e.g., receiving recipients’
payment requests and transmitting ap-
proved payment authorizations to pay-
ment offices) as delegated by applica-
ble cross-servicing agreements or let-
ters of delegation.

[63 FR 12164, Mar. 12, 1998, as amended at 70
FR 49466, Aug. 23, 2005; 72 FR 34989, June 26,
2007]

Subpart H—Post-Award
Administration

§22.800 Purpose and relation to other
parts.

This subpart sets forth grants offi-
cers’ and DoD Components’ responsibil-
ities for post-award administration, by
providing DoD-specific requirements
on payments; debt collection; claims,
disputes and appeals; and closeout au-
dits.

§22.805 Post-award requirements in
other parts.

Grants officers responsible for post-
award administration of grants and co-

13Electronic copies may be obtained at the
Washington Headquarters Services Internet
site http://www.dtic.mil/whs/directives. Paper
copies may be obtained, at cost, from the Na-
tional Technical Information Service, 5285
Port Royal Road, Springfield, VA 22161.

14 See footnote 13 to §22.715(a)(4).
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operative agreements shall administer
such awards in accordance with the fol-
lowing parts of the DoDGARs, as sup-
plemented by this subpart:

(@) Awards to domestic recipients.
Standard administrative requirements
for grants and cooperative agreements
with domestic recipients are specified
in other parts of the DoDGARs, as fol-
lows:

(1) For awards to domestic institu-
tions of higher education and other
nonprofit organizations, requirements
are specified in 32 CFR part 32, which is
the DoD implementation of OMB Cir-
cular A-110.

(2) For awards to State and local gov-
ernments, requirements are specified
in 32 CFR part 33, which is the DoD
codification of the Governmentwide
common rule to implement OMB Cir-
cular A-102.

(3) For awards to domestic for-profit
organizations, requirements are speci-
fied in 32 CFR part 34, which is modeled
on the requirements in OMB Circular
A-110.

(b) Awards to foreign recipients. DoD
Components shall use the administra-
tive requirements specified in para-
graph (a) of this section, to the max-
imum extent practicable, for grants
and cooperative agreements to foreign
recipients.

§22.810 Payments.

(@) Purpose. This section prescribes
policies and grants officers’ post-award
responsibilities, with respect to pay-
ments to recipients of grants and coop-
erative agreements.

(b) Policy. (1) It is Governmentwide
policy to minimize the time elapsing
between any payment of funds to a re-
cipient and the recipient’s disburse-
ment of the funds for program purposes
(see 32 CFR 32.22(a) and 33.21(b), and
the implementation of the Cash Man-
agement Improvement Act at 31 CFR
part 205).

(2) It also is a Governmentwide re-
quirement to use electronic funds
transfer (EFT) in the payment of any
grant for which an application or pro-
posal was submitted or renewed on or
after July 26, 1996, unless the recipient
has obtained a waiver by submitting to
the head of the pertinent Federal agen-
cy a certification that it has neither an
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account with a financial institution
nor an authorized payment agent. This
requirement is in 31 U.S.C. 3332, as
amended by the Debt Collection Im-
provement Act of 1996 (section
31001(x)(1)(A), Pub. L. 104-134), and as
implemented by Department of Treas-
ury regulations at 31 CFR part 208. As
a matter of DoD policy, this require-
ment applies to cooperative agree-
ments, as well as grants. Within the
Department of Defense, the Defense Fi-
nance and Accounting Service imple-
ments this EFT requirement, and
grants officers have collateral respon-
sibilities at the time of award, as de-
scribed in §22.605(c), and in postaward
administration, as described in
§22.810(c)(3)(iv).

(3) Expanding on these Government-
wide policies, DoD policy is for DoD
Components to use electronic com-
merce, to the maximum extent prac-
ticable, in the portions of the payment
process for grants and cooperative
agreements for which grants officers
are responsible. In cases where recipi-
ents submit each payment request to
the grants officer, this includes using
electronic methods to receive recipi-
ents’ requests for payment and to
transmit authorizations for payment
to the DoD payment office. Using elec-
tronic methods will improve timeliness
and accuracy of payments and reduce
administrative burdens associated with
paper-based payments.

(c) Post-award responsibilities. In cases
where the recipient submits each pay-
ment request to the grants officer, the
administrative grants officer des-
ignated to handle payments for a grant
or cooperative agreement is respon-
sible for:

(1) Handling the recipient’s requests
for payments in accordance with DoD
implementation of Governmentwide
guidance (see 32 CFR 32.22, 33.21, or
34.12, as applicable).

(2) Reviewing each payment request
to ensure that:

(i) The request complies with the
award terms.

(ii) Available funds are adequate to
pay the request.

(iii) The recipient will not have ex-
cess cash on hand, based on expendi-
ture patterns.
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(3) Maintaining a close working rela-
tionship with the personnel in the fi-
nance and accounting office respon-
sible for making the payments. A good
working relationship is necessary, to
ensure timely and accurate handling of
financial transactions for grants and
cooperative agreements. Administra-
tive grants officers:

(i) Should be generally familiar with
policies and procedures for disbursing
offices that are contained in Chapter 19
of Volume 10 of the DoD Financial
Management Regulation (the FMR,
DoD 7000.14-R15).

(ii) Shall forward authorizations to
the designated payment office expedi-
tiously, so that payments may be made
in accordance with the timely payment
guidelines in Chapter 19 of Volume 10
of the FMR. Unless alternative ar-
rangements are made with the pay-
ment office, authorizations should be
forwarded to the payment office at
least 3 working days before the end of
the period specified in the FMR. The
period specified in the FMR is:

(A) No more than seven calendar
days after receipt of the recipient’s re-
quest by the administrative grants offi-
cer, whenever electronic commerce is
used (i.e., EDI to request and authorize
payments and electronic funds transfer
(EFT) to make payments).

(B) No more than thirty calendar
days after receipt of the recipient’s re-
quest by the administrative grants offi-
cer, when it is not possible to use elec-
tronic commerce and paper trans-
actions are used.

(C) No more than seven calendar days
after each date specified, when pay-
ments are authorized in advance based
on a predetermined payment schedule,
provided that the payment schedule
was received in the disbursing office at
least 30 calendar days in advance of the
date of the scheduled payment.

(iii) Shall ensure that the recipients’
Taxpayer ldentification Number (TIN)
is included with each payment author-
ization forwarded to the payment of-
fice. This is a statutory requirement of
31 U.S.C. 3325, as amended by the Debt
Collection Improvement Act of 1996
(section 31001(y), Pub. L. 104-134).

15See footnote 13 to §22.715(a)(4).
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(iv) For each award that is required
to be paid by EFT (see §22.605(c) and
(822.810(b)(2)), shall prominently indi-
cate that fact in the payment author-
ization.

[63 FR 12164, Mar. 12, 1998, as amended at 70
FR 49467, Aug. 23, 2005]

§22.815

(a) Award terms. Grants officers shall
include in grants and cooperative
agreements a term or condition that
incorporates the procedures of this sec-
tion for:

(1) Processing recipient claims and
disputes.

(2) Deciding appeals of grants offi-
cers’ decisions.

(b) Submission of claims—(1) Recipient
claims. If a recipient wishes to submit a
claim arising out of or relating to a
grant or cooperative agreement, the
grants officer shall inform the recipi-
ent that the claim must:

(i) Be submitted in writing to the
grants officer for decision;

(i) Specify the nature and basis for
the relief requested; and

(iii) Include all data that supports
the claim.

(2) DoD Component claims. Claims by a
DoD Component shall be the subject of
a written decision by a grants officer.

(c) Alternative Dispute Resolution
(ADR)—(1) Policy. DoD policy is to try
to resolve all issues concerning grants
and cooperative agreements by mutual
agreement at the grants officer’s level.
DoD Components therefore are encour-
aged to use ADR procedures to the
maximum extent practicable. ADR pro-
cedures are any voluntary means (e.g.,
mini-trials or mediation) used to re-
solve issues in controversy without re-
sorting to formal administrative ap-
peals (see paragraph (e) of this section)
or to litigation.

(2) Procedures. (i) The ADR proce-
dures or techniques to be used may ei-
ther be agreed upon by the Government
and the recipient in advance (e.g., when
agreeing on the terms and conditions
of the grant or cooperative agreement),
or may be agreed upon at the time the
parties determine to use ADR proce-
dures.

(ii) If a grants officer and a recipient
are not able to resolve an issue through
unassisted negotiations, the grants of-

Claims, disputes, and appeals.
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ficer shall encourage the recipient to
enter into ADR procedures. ADR proce-
dures may be used prior to submission
of a recipient’s claim or at any time
prior to the Grant Appeal Authority’s
decision on a recipient’s appeal (see
paragraph (e)(3)(iii) of this section).

(d) Grants officer decisions. (1) Within
60 calendar days of receipt of a written
claim, the grants officer shall either:

(i) Prepare a written decision, which
shall include the reasons for the deci-
sion; shall identify all relevant data on
which the decision is based; shall iden-
tify the cognizant Grant Appeal Au-
thority and give his or her mailing ad-
dress; and shall be included in the
award file; or

(if) Notify the recipient of a specific
date when he or she will render a writ-
ten decision, if more time is required
to do so. The notice shall inform the
recipient of the reason for delaying the
decision (e.g., the complexity of the
claim, a need for more time to com-
plete ADR procedures, or a need for the
recipient to provide additional infor-
mation to support the claim).

(2) The decision of the grants officer
shall be final, unless the recipient de-
cides to appeal. If a recipient decides to
appeal a grants officer’s decision, the
grants officer shall encourage the re-
cipient to enter into ADR procedures,
as described in paragraph (c) of this
section.

(e) Formal administrative appeals—(1)
Grant appeal authorities. Each DoD
Component that awards grants or coop-
erative agreements shall establish one
or more Grant Appeal Authorities to
decide formal, administrative appeals
in accordance with paragraph (e)(3) of
this section. Each Grant Appeal Au-
thority shall be either:

(i) An individual at a grade level in
the Senior Executive Service, if civil-
ian, or at the rank of Flag or General
Officer, if military; or

(ii) A board chaired by such an indi-
vidual.

(2) Right of appeal. A recipient has
the right to appeal a grants officer’s
decision to the Grant Appeal Authority
(but note that ADR procedures, as de-
scribed in paragraph (c) of this section,
are the preferred means for resolving
any appeal).
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(3) Appeal procedures—(i) Notice of ap-
peal. A recipient may appeal a decision
of the grants officer within 90 calendar
days of receiving that decision, by fil-
ing a written notice of appeal to the
Grant Appeal Authority and to the
grants officer. If a recipient elects to
use an ADR procedure, the recipient is
permitted an additional 60 calendar
days to file the written notice of appeal
to the Grant Appeal Authority and
grants officer.

(if) Appeal file. Within 30 calendar
days of receiving the notice of appeal,
the grants officer shall forward to the
Grant Appeal Authority and the recipi-
ent the appeal file, which shall include
copies of all documents relevant to the
appeal. The recipient may supplement
the file with additional documents it
deems relevant. Either the grants offi-
cer or the recipient may supplement
the file with a memorandum in support
of its position. The Grant Appeal Au-
thority may request additional infor-
mation from either the grants officer
or the recipient.

(iii) Decision. The appeal shall be de-
cided solely on the basis of the written
record, unless the Grant Appeal Au-
thority decides to conduct fact-finding
procedures or an oral hearing on the
appeal. Any fact-finding or hearing
shall be conducted using procedures
that the Grant Appeal Authority
deems appropriate.

(f) Representation. A recipient may be
represented by counsel or any other
designated representative in any claim,
appeal, or ADR proceeding brought
pursuant to this section, as long as the
representative is not otherwise prohib-
ited by law or regulation from appear-
ing before the DoD Component con-
cerned.

(9) Non-exclusivity of remedies. Noth-
ing in this section is intended to limit
a recipient’s right to any remedy under
the law.

§22.820 Debt collection.

(a) Purpose. This section prescribes
procedures for establishing debts owed
by recipients of grants and cooperative
agreements, and transferring them to
payment offices for collection.

(b) Resolution of indebtedness. The
grants officer shall attempt to resolve
by mutual agreement any claim of a
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recipient’s indebtedness to the United
States arising out of a grant or cooper-
ative agreement (e.g., by a finding that
a recipient was paid funds in excess of
the amount to which the recipient was
entitled under the terms and condi-
tions of the award).

(c) Grants officer’s decision. In the ab-
sence of such mutual agreement, any
claim of a recipient’s indebtedness
shall be the subject of a grants officer
decision, in accordance with
§22.815(b)(2). The grants officer shall
prepare and transmit to the recipient a
written notice that:

(1) Describes the debt, including the
amount, the name and address of the
official who determined the debt (e.g.,
the grants officer under §22.815(d)), and
a copy of that determination.

(2) Informs the recipient that:

(i) Within 30 calendar days of the
grants officer’s decision, the recipient
shall either pay the amount owed to
the grants officer (at the address that
was provided pursuant to paragraph
(c)(1) of this section) or inform the
grants officer of the recipient’s inten-
tion to appeal the decision.

(i) If the recipient elects not to ap-
peal, any amounts not paid within 30
calendar days of the grants officer’s de-
cision will be a delinquent debt.

(iii) If the recipient elects to appeal
the grants officer’s decision the recipi-
ent has 90 calendar days, or 150 cal-
endar days if ADR procedures are used,
after receipt of the grants officer’s de-
cision to file the appeal, in accordance
with §22.815(e)(3)(i).

(iv) The debt will bear interest, and
may include penalties and other ad-
ministrative costs, in accordance with
the debt collection provisions in Chap-
ters 29, 31, and 32 of Volume 5 and
Chapters 18 and 19 of Volume 10 of the
DoD Financial Management Regula-
tion (DoD 7000.14-R). No interest will
be charged if the recipient pays the
amount owed within 30 calendar days
of the grants officer’s decision. Interest
will be charged for the entire period
from the date the decision was mailed,
if the recipient pays the amount owed
after 30 calendar days.

(d) Follow-up. Depending upon the re-
sponse from the recipient, the grants
officer shall proceed as follows:
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(1) If the recipient pays the amount
owed within 30 calendar days to the
grants officer, the grants officer shall
forward the payment to the responsible
payment office.

(2) If within 30 calendar days the re-
cipient elects to appeal the grants offi-
cer’s decision, further action to collect
the debt is deferred, pending the out-
come of the appeal. If the final result
of the appeal is a determination that
the recipient owes a debt to the Fed-
eral Government, the grants officer
shall send a demand letter to the re-
cipient and transfer responsibility for
further debt collection to a payment
office, as described in paragraph (d)(3)
of this section.

(3) If within 30 calendar days the re-
cipient has neither paid the amount
due nor provided notice of intent to file
an appeal of the grants officer’s deci-
sion, the grants officer shall send a de-
mand letter to the recipient, with a
copy to the payment office that will be
responsible for collecting the delin-
quent debt. The payment office will be
responsible for any further debt collec-
tion activity, including issuance of ad-
ditional demand letters (see Chapter 19
of volume 10 of the DoD Financial Man-
agement Regulation, DoD 7000.14-R).
The grants officer’'s demand letter
shall:

(i) Describe the debt, including the
amount, the name and address of the
official that determined the debt (e.g.,
the grants officer under §22.815(d)), and
a copy of that determination.

(ii) Notify the recipient that the debt
is a delinquent debt that bears interest
from the date of the grants officer’s de-
cision, and that penalties and other ad-
ministrative costs may be assessed.

(iii) ldentify the payment office that
is responsible for the collection of the
debt, and notify the recipient that it
may submit a proposal to that pay-
ment office to defer collection, if im-
mediate payment is not practicable.

(e) Administrative offset. In carrying
out the responsibility for collecting de-
linquent debts, a disbursing officer
may need to consult grants officers, to
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determine whether administrative off-
set against payments to a recipient
owing a delinquent debt would inter-
fere with execution of projects being
carried out under grants or cooperative
agreements. Disbursing officers may
also ask grants officers whether it is
feasible to convert payment methods
under grants or cooperative agree-
ments from advance payments to reim-
bursements, to facilitate use of admin-
istrative offset. Grants officers there-
fore should be familiar with guidelines
for disbursing officers, in Chapter 19 of
Volume 10 of the Financial Manage-
ment Regulation (DoD 7000.14-R), con-
cerning withholding and administra-
tive offset to recover delinquent debts.

§22.825 Closeout audits.

(a) Purpose. This section establishes
DoD policy for obtaining audits at
closeout of individual grants and coop-
erative agreements. It thereby supple-
ments the closeout procedures speci-
fied in:

(1) 32 CFR 32.71 and 32.72, for awards
to institutions of higher education and
other nonprofit organizations.

(2) 32 CFR 33.50 and 33.51, for awards
to State and local governments.

(3) 32 CFR 34.61 and 34.62, for awards
to for-profit entities.

(b) Policy. Grants officers shall use
their judgment on a case-by-case basis,
in deciding whether to obtain an audit
prior to closing out a grant or coopera-
tive agreement (i.e., there is no specific
DoD requirement to obtain an audit
prior to doing so). Factors to be consid-
ered include:

(1) The amount of the award.

(2) DoD’s past experience with the re-
cipient, including the presence or lack
of findings of material deficiencies in
recent:

(i) Audits of individual awards; or

(if) Systems-wide financial audits
and audits of the compliance of the re-
cipient’s systems with Federal require-
ments, under OMB Circular A-133,
where that Circular is applicable. (See
§22.715(a)(1)).
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Pt. 26

FOR DRUG-FREE

WORKPLACE (FINANCIAL ASSIST-

ANCE)
Subpart A—Purpose and Coverage

PART 26—GOVERNMENTWIDE RE-
QUIREMENTS

26.100 What does this part do?
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26.105 Does this part apply to me?

26.110 Are any of my Federal
awards exempt from this part?

26.115 Does this part affect the Federal con-
tracts that | receive?

assistance

Subpart B—Requirements for Recipients
Other Than Individuals

26.200 What must | do to comply with this
part?

26.205 What must | include in my drug-free
workplace statement?

26.210 To whom must | distribute my drug-
free workplace statement?

26.215 What must | include in my drug-free
awareness program?

26.220 By when must | publish my drug-free
workplace statement and establish my
drug-free awareness program?

26.225 What actions must | take concerning
employees who are convicted of drug vio-
lations in the workplace?

26.230 How and when must | identify work-
places?

Subpart C—Requirements for Recipients
Who Are Individuals

26.300 What must | do to comply with this
part if I am an individual recipient?
26.301 [Reserved]

Subpart D—Responsibilities of DOD
Component Awarding Officials

26.400 What are my responsibilities as a
DOD Component awarding official?

Subpart E—Violations of This Part and
Consequences

26.500 How are violations of this part deter-
mined for recipients other than individ-
uals?

26.505 How are violations of this part deter-
mined for recipients who are individuals?

26.510 What actions will the Federal Gov-
ernment take against a recipient deter-
mined to have violated this part?

26.515 Are there any exceptions to those ac-
tions?

Subpart F—Definitions

26.605
26.610
26.615
26.620
26.625
26.630
26.632
26.635
26.640
26.645
26.650
26.655
26.660

Award

Controlled substance.
Conviction.
Cooperative agreement.
Criminal drug statute.
Debarment.

DOD Component.
Drug-free workplace.
Employee.

Federal agency or agency.
Grant.

Individual.

Recipient.

§26.115

26.665 State.
26.670 Suspension.

AUTHORITY: 41U.S.C.701, et seq.

SOURCE: 68 FR 66557, 66609, Nov. 26, 2003, un-
less otherwise noted.

Subpart A—Purpose and
Coverage

§26.100 What does this part do?

This part carries out the portion of
the Drug-Free Workplace Act of 1988
(41 U.S.C. 701 et seq., as amended) that
applies to grants. It also applies the
provisions of the Act to cooperative
agreements and other financial assist-
ance awards, as a matter of Federal
Government policy.

§26.105 Does this part apply to me?

(a) Portions of this part apply to you
if you are either—

(1) A recipient of an assistance award
from the DOD Component; or

(2) A(n) DOD Component awarding of-
ficial. (See definitions of award and re-
cipient in §§26.605 and 26.660, respec-
tively.)

(b) The following table shows the
subparts that apply to you:

If youare. . . see subparts . . .
(1) A recipient who is not an individual .... | A, B and E.
(2) A recipient who is an individual .......... A, Cand E.
(3) A(n) DOD Component awarding offi- | A, D and E.

cial.

§26.110 Are any of my Federal assist-
ance awards exempt from this part?

This part does not apply to any
award that the Head of the DOD Com-
ponent or his or her designee deter-
mines that the application of this part
would be inconsistent with the inter-
national obligations of the United
States or the laws or regulations of a
foreign government.

§26.115 Does this part affect the Fed-
eral contracts that I receive?

It will affect future contract awards
indirectly if you are debarred or sus-
pended for a violation of the require-
ments of this part, as described in §26.
510(c). However, this part does not
apply directly to procurement con-
tracts. The portion of the Drug-Free
Workplace Act of 1988 that applies to
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§26.200

Federal procurement contracts is car-
ried out through the Federal Acquisi-
tion Regulation in chapter 1 of Title 48
of the Code of Federal Regulations (the
drug-free workplace coverage currently
is in 48 CFR part 23, subpart 23.5).

Subpart B—Requirements for
Recipients Other Than Individuals

§26.200 What must I do to comply with
this part?

There are two general requirements
if you are a recipient other than an in-
dividual.

(a) First, you must make a good faith
effort, on a continuing basis, to main-
tain a drug-free workplace. You must
agree to do so as a condition for receiv-
ing any award covered by this part.
The specific measures that you must
take in this regard are described in
more detail in subsequent sections of
this subpart. Briefly, those measures
are to—

(1) Publish a drug-free workplace
statement and establish a drug-free
awareness program for your employees
(see 8§§826.205 through 26.220); and

(2) Take actions concerning employ-
ees who are convicted of violating drug
statutes in the workplace (see §26.225).

(b) Second, you must identify all
known workplaces under your Federal
awards (see §26.230).

§26.205 What must I include in my
drug-free workplace statement?

You must publish a statement that—

(a) Tells your employees that the un-
lawful manufacture, distribution, dis-
pensing, possession, or use of a con-
trolled substance is prohibited in your
workplace;

(b) Specifies the actions that you will
take against employees for violating
that prohibition; and

(c) Lets each employee know that, as
a condition of employment under any
award, he or she:

(1) Will abide by the terms of the
statement; and

(2) Must notify you in writing if he or
she is convicted for a violation of a
criminal drug statute occurring in the
workplace and must do so no more
than five calendar days after the con-
viction.
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§26.210 To whom must I distribute my
drug-free workplace statement?

You must require that a copy of the
statement described in §26.205 be given
to each employee who will be engaged
in the performance of any Federal
award.

§26.215 What must I include in my
drug-free awareness program?

You must establish an ongoing drug-
free awareness program to inform em-
ployees about—

(a) The dangers of drug abuse in the
workplace;

(b) Your policy of maintaining a
drug-free workplace;

(c) Any available drug counseling, re-
habilitation, and employee assistance
programs; and

(d) The penalties that you may im-
pose upon them for drug abuse viola-
tions occurring in the workplace.

§26.220 By when must I publish my
drug-free workplace statement and
establish my drug-free awareness
program?

If you are a new recipient that does
not already have a policy statement as
described in §26.205 and an ongoing
awareness program as described in
§26.215, you must publish the state-
ment and establish the program by the
time given in the following table:

If. .. thenyou. . .

(a) The performance period
of the award is less than
30 days.

must have the policy state-
ment and program in place
as soon as possible, but
before the date on which
performance is expected to
be completed.

must have the policy state-
ment and program in place
within 30 days after award.

may ask the DOD Compo-
nent awarding official to
give you more time to do
so. The amount of addi-
tional time, if any, to be
given is at the discretion of
the awarding official.

(b) The performance period
of the award is 30 days or
more.

(c) You believe there are ex-
traordinary circumstances
that will require more than
30 days for you to publish
the policy statement and
establish the awareness
program.

§26.225 What actions must I take con-
cerning employees who are con-
victed of drug violations in the
workplace?

There are two actions you must take
if an employee is convicted of a drug
violation in the workplace:
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(a) First, you must notify Federal
agencies if an employee who is engaged
in the performance of an award informs
you about a conviction, as required by
§26.205(c)(2), or you otherwise learn of
the conviction. Your notification to
the Federal agencies must

(1) Be in writing;

(2) Include the employee’s position
title;

(3) Include the identification num-
ber(s) of each affected award;

(4) Be sent within ten calendar days
after you learn of the conviction; and

(5) Be sent to every Federal agency
on whose award the convicted em-
ployee was working. It must be sent to
every awarding official or his or her of-
ficial designee, unless the Federal
agency has specified a central point for
the receipt of the notices.

(b) Second, within 30 calendar days of
learning about an employee’s convic-
tion, you must either

(1) Take appropriate personnel action
against the employee, up to and includ-
ing termination, consistent with the
requirements of the Rehabilitation Act
of 1973 (29 U.S.C. 794), as amended; or

(2) Require the employee to partici-
pate satisfactorily in a drug abuse as-
sistance or rehabilitation program ap-
proved for these purposes by a Federal,
State or local health, law enforcement,
or other appropriate agency.

§26.230 How and when must I identify
workplaces?

(@ You must identify all known
workplaces under each DOD Compo-
nent award. A failure to do so is a vio-
lation of your drug-free workplace re-
quirements. You may identify the
workplaces

(1) To the DOD Component official
that is making the award, either at the
time of application or upon award; or

(2) In documents that you keep on
file in your offices during the perform-
ance of the award, in which case you
must make the information available
for inspection upon request by DOD
Component officials or their designated
representatives.

(b) Your workplace identification for
an award must include the actual ad-
dress of buildings (or parts of build-
ings) or other sites where work under
the award takes place. Categorical de-

§26.400

scriptions may be used (e.g., all vehi-
cles of a mass transit authority or
State highway department while in op-
eration, State employees in each local
unemployment office, performers in
concert halls or radio studios).

(c) If you identified workplaces to
the DOD Component awarding official
at the time of application or award, as
described in paragraph (a)(1) of this
section, and any workplace that you
identified changes during the perform-
ance of the award, you must inform the
DOD Component awarding official.

Subpart C—Requirements for
Recipients Who Are Individuals

§26.300 What must I do to comply with
this part if I am an individual re-
cipient?

As a condition of receiving a(n) DOD
Component award, if you are an indi-
vidual recipient, you must agree that—

(a) You will not engage in the unlaw-
ful manufacture, distribution, dis-
pensing, possession, or use of a con-
trolled substance in conducting any ac-
tivity related to the award; and

(b) If you are convicted of a criminal
drug offense resulting from a violation
occurring during the conduct of any
award activity, you will report the con-
viction:

(1) In writing.

(2) Within 10 calendar days of the
conviction.

(3) To the DOD Component awarding
official or other designee for each
award that you currently have, unless
§26.301 or the award document des-
ignates a central point for the receipt
of the notices. When notice is made to
a central point, it must include the
identification number(s) of each af-
fected award.

§26.301 [Reserved]

Subpart D—Responsibilities  of
DOD Component Awarding
Officials

§26.400 What are my responsibilities
as a(n) DOD Component awarding
official?

As a(n) DOD Component awarding of-
ficial, you must obtain each recipient’s
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§26.500

agreement, as a condition of the award,
to comply with the requirements in—
(a) Subpart B of this part, if the re-
cipient is not an individual; or
(b) Subpart C of this part, if the re-
cipient is an individual.

Subpart E—Violations of this Part
and Consequences

§26.500 How are violations of this part
determined for recipients other
than individuals?

A recipient other than an individual
is in violation of the requirements of
this part if the Head of the DOD Com-
ponent or his or her designee deter-
mines, in writing, that—

(a) The recipient has violated the re-
quirements of subpart B of this part; or

(b) The number of convictions of the
recipient’s employees for violating
criminal drug statutes in the work-
place is large enough to indicate that
the recipient has failed to make a good
faith effort to provide a drug-free
workplace.

§26.505 How are violations of this part
determined for recipients who are
individuals?

An individual recipient is in viola-
tion of the requirements of this part if
the Head of the DOD Component or his
or her designee determines, in writing,
that—

(a) The recipient has violated the re-
quirements of subpart C of this part; or

(b) The recipient is convicted of a
criminal drug offense resulting from a
violation occurring during the conduct
of any award activity.

§26.510 What actions will the Federal
Government take against a recipi-
ent determined to have violated
this part?

If a recipient is determined to have
violated this part, as described in
§26.500 or §26.505, the DOD Component
may take one or more of the following
actions—

(a) Suspension of payments under the
award;

(b) Suspension or termination of the
award; and

(c) Suspension or debarment of the
recipient under 32 CFR Part 25, for a
period not to exceed five years.
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§26.515 Are there any exceptions to
those actions?

The Secretary of Defense or Sec-
retary of a Military Department may
waive with respect to a particular
award, in writing, a suspension of pay-
ments under an award, suspension or
termination of an award, or suspension
or debarment of a recipient if the Sec-
retary of Defense or Secretary of a
Military Department determines that
such a waiver would be in the public in-
terest. This exception authority cannot
be delegated to any other official.

Subpart F—Definitions

§26.605 Award.

Award means an award of financial
assistance by the DOD Component or
other Federal agency directly to a re-
cipient.

(a) The term award includes:

(1) A Federal grant or cooperative
agreement, in the form of money or
property in lieu of money.

(2) A block grant or a grant in an en-
titlement program, whether or not the
grant is exempted from coverage under
the Governmentwide rule 32 CFR Part
33 that implements OMB Circular A-102
(for availability, see 5 CFR 1310.3) and
specifies uniform administrative re-
quirements.

(b) The term award does not include:

(1) Technical assistance that provides
services instead of money.

(2) Loans.

(3) Loan guarantees.

(4) Interest subsidies.

(5) Insurance.

(6) Direct appropriations.

(7) Veterans’ benefits to individuals
(i.e., any benefit to veterans, their fam-
ilies, or survivors by virtue of the serv-
ice of a veteran in the Armed Forces of
the United States).

§26.610 Controlled substance.

Controlled substance means a con-
trolled substance in schedules |
through V of the Controlled Substances
Act (21 U.S.C. 812), and as further de-
fined by regulation at 21 CFR 1308.11
through 1308.15.
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§26.615 Conviction.

Conviction means a finding of guilt
(including a plea of nolo contendere) or
imposition of sentence, or both, by any
judicial body charged with the respon-
sibility to determine violations of the
Federal or State criminal drug stat-
utes.

§26.620 Cooperative agreement.

Cooperative agreement means an award
of financial assistance that, consistent
with 31 U.S.C. 6305, is used to enter into
the same kind of relationship as a
grant (see definition of grant in
§26.650), except that substantial in-
volvement is expected between the
Federal agency and the recipient when
carrying out the activity contemplated
by the award. The term does not in-
clude cooperative research and devel-
opment agreements as defined in 15
U.S.C. 3710a.

§26.625 Criminal drug statute.

Criminal drug statute means a Federal
or non-Federal criminal statute involv-
ing the manufacture, distribution, dis-
pensing, use, or possession of any con-
trolled substance.

§26.630 Debarment.

Debarment means an action taken by
a Federal agency to prohibit a recipi-
ent from participating in Federal Gov-
ernment procurement contracts and
covered nonprocurement transactions.
A recipient so prohibited is debarred,
in accordance with the Federal Acqui-
sition Regulation for procurement con-
tracts (48 CFR part 9, subpart 9.4) and
the common rule, Government-wide
Debarment and Suspension (Non-
procurement), that implements Execu-
tive Order 12549 and Executive Order
12689.

§26.632 DOD Component.

DOD Component means the Office of
the Secretary of Defense, a Military
Department, a Defense Agency, or the
Office of Economic Adjustment.

[68 FR 66609, Nov. 26, 2003]

§26.635 Drug-free workplace.

Drug-free workplace means a site for
the performance of work done in con-
nection with a specific award at which

§26.650

employees of the recipient are prohib-
ited from engaging in the unlawful
manufacture, distribution, dispensing,
possession, or use of a controlled sub-
stance.

§26.640 Employee.

(a) Employee means the employee of a
recipient directly engaged in the per-
formance of work under the award, in-
cluding—

(1) All direct charge employees;

(2) All indirect charge employees, un-
less their impact or involvement in the
performance of work under the award
is insignificant to the performance of
the award; and

(3) Temporary personnel and consult-
ants who are directly engaged in the
performance of work under the award
and who are on the recipient’s payroll.

(b) This definition does not include
workers not on the payroll of the re-
cipient (e.g., volunteers, even if used to
meet a matching requirement; consult-
ants or independent contractors not on
the payroll; or employees of subrecipi-
ents or subcontractors in covered
workplaces).

§26.645

Federal agency or agency means any
United States executive department,
military department, government cor-
poration, government controlled cor-
poration, any other establishment in
the executive branch (including the Ex-
ecutive Office of the President), or any
independent regulatory agency.

Federal agency or agency.

§26.650 Grant.

Grant means an award of financial as-
sistance that, consistent with 31 U.S.C.
6304, is used to enter into a relation-
ship—

(a) The principal purpose of which is
to transfer a thing of value to the re-
cipient to carry out a public purpose of
support or stimulation authorized by a
law of the United States, rather than
to acquire property or services for the
Federal Government’s direct benefit or
use; and

(b) In which substantial involvement
is not expected between the Federal
agency and the recipient when carrying
out the activity contemplated by the
award.
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§26.655

§26.655 Individual.
Individual means a natural person.

§26.660 Recipient.

Recipient means any individual, cor-
poration, partnership, association, unit
of government (except a Federal agen-
cy) or legal entity, however organized,
that receives an award directly from a
Federal agency.

§26.665 State.

State means any of the States of the
United States, the District of Colum-
bia, the Commonwealth of Puerto Rico,
or any territory or possession of the
United States.

§26.670 Suspension.

Suspension means an action taken by
a Federal agency that immediately
prohibits a recipient from partici-
pating in Federal Government procure-
ment contracts and covered non-
procurement transactions for a tem-
porary period, pending completion of
an investigation and any judicial or ad-
ministrative proceedings that may
ensue. A recipient so prohibited is sus-
pended, in accordance with the Federal
Acquisition Regulation for procure-
ment contracts (48 CFR part 9, subpart
9.4) and the common rule, Government-
wide Debarment and Suspension (Non-
procurement), that implements Execu-
tive Order 12549 and Executive Order
12689. Suspension of a recipient is a dis-
tinct and separate action from suspen-
sion of an award or suspension of pay-
ments under an award.

PART 28—NEW RESTRICTIONS ON
LOBBYING

Subpart A—General

Sec.

28.100 Conditions on use of funds.
28.105 Definitions.

28.110 Certification and disclosure.

Subpart B—Activities by Own Employees

28.200 Agency and legislative liaison.
28.205 Professional and technical services.
28.210 Reporting.
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Subpart C—Activities by Other Than Own
Employees

28.300 Professional and technical services.

Subpart D—Penalties and Enforcement

28.400 Penalties.
28.405 Penalty procedures.
28.410 Enforcement.

Subpart E—Exemptions

28.500 Secretary of Defense.

Subpart F—Agency Reports

28.600 Semi-annual compilation.

28.605 Inspector General report.

APPENDIX A TO PART 28—CERTIFICATION RE-
GARDING LOBBYING

APPENDIX B TO PART 28—DISCLOSURE FORM
To REPORT LOBBYING

AUTHORITY: Section 319, Public Law 102-121
(31 U.S.C. 1352); 5 U.S.C. section 301; 10 U.S.C.
113.

SOURCE: 55 FR 6737, 6752, Feb. 26, 1990, un-
less otherwise noted. Redesignated at 57 FR
6199, Feb. 21, 1992.

CROSS REFERENCE: See also Office of Man-
agement and Budget notice published at 54
FR 52306, December 20, 1989.

Subpart A—General

§28.100 Conditions on use of funds.

(a) No appropriated funds may be ex-
pended by the recipient of a Federal
contract, grant, loan, or cooperative
ageement to pay any person for influ-
encing or attempting to influence an
officer or employee of any agency, a
Member of Congress, an officer or em-
ployee of Congress, or an employee of a
Member of Congress in connection with
any of the following covered Federal
actions: the awarding of any Federal
contract, the making of any Federal
grant, the making of any Federal loan,
the entering into of any cooperative
agreement, and the extension, continu-
ation, renewal, amendment, or modi-
fication of any Federal contract, grant,
loan, or cooperative agreement.

(b) Each person who requests or re-
ceives from an agency a Federal con-
tract, grant, loan, or cooperative
agreement shall file with that agency a
certification, set forth in Appendix A,
that the person has not made, and will
not make, any payment prohibited by
paragraph (a) of this section.
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(c) Each person who requests or re-
ceives from an agency a Federal con-
tract, grant, loan, or a cooperative
agreement shall file with that agency a
disclosure form, set forth in Appendix
B, if such person has made or has
agreed to make any payment using
nonappropriated funds (to include prof-
its from any covered Federal action),
which would be prohibited under para-
graph (a) of this section if paid for with
appropriated funds.

(d) Each person who requests or re-
ceives from an agency a commitment
providing for the United States to in-
sure or guarantee a loan shall file with
that agency a statement, set forth in
appendix A, whether that person has
made or has agreed to make any pay-
ment to influence or attempt to influ-
ence an officer or employee of any
agency, a Member of Congress, an offi-
cer or employee of Congress, or an em-
ployee of a Member of Congress in con-
nection with that loan insurance or
guarantee.

(e) Each person who requests or re-
ceives from an agency a commitment
providing for the United States to in-
sure or guarantee a loan shall file with
that agency a disclosure form, set forth
in Appendix B, if that person has made
or has agreed to make any payment to
influence or attempt to influence an of-
ficer or employee of any agency, a
Member of Congress, an officer or em-
ployee of Congress, or an employee of a
Member of Congress in connection with
that loan insurance or guarantee.

§28.105 Definitions.

For purposes of this part:

(a) Agency, as defined in 5 U.S.C.
552(f), includes Federal executive de-
partments and agencies as well as inde-
pendent regulatory commissions and
Government corporations, as defined in
31 U.S.C. 9101(2).

(b) Covered Federal action means any
of the following Federal actions:

(1) The awarding of any Federal con-
tract;

(2) The making of any Federal grant;

(3) The making of any Federal loan;

(4) The entering into of any coopera-
tive agreement; and,

(5) The extension, continuation, re-
newal, amendment, or modification of

§28.105

any Federal contract, grant, loan, or
cooperative agreement.

Covered Federal action does not in-
clude receiving from an agency a com-
mitment providing for the United
States to insure or guarantee a loan.
Loan guarantees and loan insurance
are addressed independently within
this part.

(c) Federal contract means an acquisi-
tion contract awarded by an agency,
including those subject to the Federal
Acquisition Regulation (FAR), and any
other acquisition contract for real or
personal property or services not sub-
ject to the FAR.

(d) Federal cooperative agreement
means a cooperative agreement en-
tered into by an agency.

(e) Federal grant means an award of
financial assistance in the form of
money, or property in lieu of money,
by the Federal Government or a direct
appropriation made by law to any per-
son. The term does not include tech-
nical assistance which provides serv-
ices instead of money, or other assist-
ance in the form of revenue sharing,
loans, loan guarantees, loan insurance,
interest subsidies, insurance, or direct
United States cash assistance to an in-
dividual.

(f) Federal loan means a loan made by
an agency. The term does not include
loan guarantee or loan insurance.

(g) Indian tribe and tribal organization
have the meaning provided in section 4
of the Indian Self-Determination and
Education Assistance Act (25 U.S.C.
450B). Alaskan Natives are included
under the definitions of Indian tribes in
that Act.

(h) Influencing or attempting to influ-
ence means making, with the intent to
influence, any communication to or ap-
pearance before an officer or employee
or any agency, a Member of Congress,
an officer or employee of Congress, or
an employee of a Member of Congress
in connection with any covered Federal
action.

(i) Loan guarantee and loan insurance
means an agency’s guarantee or insur-
ance of a loan made by a person.

(J) Local government means a unit of
government in a State and, if char-
tered, established, or otherwise recog-
nized by a State for the performance of
a governmental duty, including a local
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§28.110

public authority, a special district, an
intrastate district, a council of govern-
ments, a sponsor group representative
organization, and any other instrumen-
tality of a local government.

(k) Officer or employee of an agency in-
cludes the following individuals who
are employed by an agency:

(1) An individual who is appointed to
a position in the Government under
title 5, U.S. Code, including a position
under a temporary appointment;

(2) A member of the uniformed serv-
ices as defined in section 101(3), title 37,
U.S. Code;

(3) A special Government employee
as defined in section 202, title 18, U.S.
Code; and,

(4) An individual who is a member of
a Federal advisory committee, as de-
fined by the Federal Advisory Com-
mittee Act, title 5, U.S. Code appendix
2.

(I) Person means an individual, cor-
poration, company, association, au-
thority, firm, partnership, society,
State, and local government, regard-
less of whether such entity is operated
for profit or not for profit. This term
excludes an Indian tribe, tribal organi-
zation, or any other Indian organiza-
tion with respect to expenditures spe-
cifically permitted by other Federal
law.

(m) Reasonable compensation means,
with respect to a regularly employed
officer or employee of any person, com-
pensation that is consistent with the
normal compensation for such officer
or employee for work that is not fur-
nished to, not funded by, or not fur-
nished in cooperation with the Federal
Government.

(n) Reasonable payment means, with
respect to perfessional and other tech-
nical services, a payment in an amount
that is consistent with the amount nor-
mally paid for such services in the pri-
vate sector.

(0) Recipient includes all contractors,
subcontractors at any tier, and sub-
grantees at any tier of the recipient of
funds received in connection with a
Federal contract, grant, loan, or coop-
erative agreement. The term excludes
an Indian tribe, tribal organization, or
any other Indian organization with re-
spect to expenditures specifically per-
mitted by other Federal law.
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(p) Regularly employed means, with
respect to an officer or employee of a
person requesting or receiving a Fed-
eral contract, grant, loan, or coopera-
tive agreement or a commitment pro-
viding for the United States to insure
or guarantee a loan, an officer or em-
ployee who is employed by such person
for at least 130 working days within
one year immediately preceding the
date of the submission that initiates
agency consideration of such person for
receipt of such contract, grant, loan,
cooperative agreement, loan insurance
commitment, or loan guarantee com-
mitment. An officer or employee who is
employed by such person for less than
130 working days within one year im-
mediately preceding the date of the
submission that initiates agency con-
sideration of such person shall be con-
sidered to be regularly employed as
soon as he or she is employed by such
person for 130 working days.

(g) State means a State of the United
States, the District of Columbia, the
Commonwealth of Puerto Rico, a terri-
tory or possession of the United States,
an agency or instrumentality of a
State, and a multi-State, regional, or
interstate entity having governmental
duties and powers.

§28.110 Certification and disclosure.

(a) Each person shall file a certifi-
cation, and a disclosure form, if re-
quired, with each submission that ini-
tiates agency consideration of such
person for:

(1) Award of a Federal contract,
grant, or cooperative agreement ex-
ceeding $100,000; or

(2) An award of a Federal loan or a
commitment providing for the United
States to insure or guarantee a loan
exceeding $150,000.

(b) Each person shall file a certifi-
cation, and a disclosure form, if re-
quired, upon receipt by such person of:

(1) A Federal contract, grant, or co-
operative agreement exceeding $100,000;
or

(2) A Federal loan or a commitment
providing for the United States to in-
sure or guarantee a loan exceeding
$150,000,

Unless such person previously filed a
certification, and a disclosure form, if
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required, under paragraph (a) of this
section.

(c) Each person shall file a disclosure
form at the end of each calendar quar-
ter in which there occurs any event
that requires disclosure or that materi-
ally affects the accuracy of the infor-
mation contained in any disclosure
form previously filed by such person
under paragraphs (a) or (b) of this sec-
tion. An event that materially affects
the accuracy of the information re-
ported includes:

(1) A cumulative increase of $25,000 or
more in the amount paid or expected to
be paid for influencing or attempting
to influence a covered Federal action;
or

(2) A change in the person(s) or indi-
vidual(s) influencing or attempting to
influence a covered Federal action; or,

(3) A change in the officer(s), em-
ployee(s), or Member(s) contacted to
influence or attempt to influence a
covered Federal action.

(d) Any person who requests or re-
ceives from a person referred to in
paragraphs (a) or (b) of this section:

(1) A subcontract exceeding $100,000
at any tier under a Federal contract;

(2) A subgrant, contract, or sub-
contract exceeding $100,000 at any tier
under a Federal grant;

(3) A contract or subcontract exceed-
ing $100,000 at any tier under a Federal
loan exceeding $150,000; or,

(4) A contract or subcontract exceed-
ing $100,000 at any tier under a Federal
cooperative agreement,

Shall file a certification, and a disclo-
sure form, if required, to the next tier
above.

(e) All disclosure forms, but not cer-
tifications, shall be forwarded from
tier to tier until received by the person
referred to in paragraphs (a) or (b) of
this section. That person shall forward
all disclosure forms to the agency.

(f) Any certification or disclosure
form filed under paragraph (e) of this
section shall be treated as a material
representation of fact upon which all
receiving tiers shall rely. All liability
arising from an erroneous representa-
tion shall be borne solely by the tier
filing that representation and shall not
be shared by any tier to which the er-
roneous representation is forwarded.
Submitting an erroneous certification

§28.200

or disclosure constitutes a failure to
file the required certification or disclo-
sure, respectively. If a person fails to
file a required certification or disclo-
sure, the United States may pursue all
available remedies, including those au-
thorized by section 1352, title 31, U.S.
Code.

(g) For awards and commitments in
process prior to December 23, 1989, but
not made before that date, certifi-
cations shall be required at award or
commitment, covering activities oc-
curring between December 23, 1989, and
the date of award or commitment.
However, for awards and commitments
in process prior to the December 23,
1989 effective date of these provisions,
but not made before December 23, 1989,
disclosure forms shall not be required
at time of award or commitment but
shall be filed within 30 days.

(h) No reporting is required for an ac-
tivity paid for with appropriated funds
if that activity is allowable under ei-
ther subpart B or C.

Subpart B—Activities by Own
Employees

§28.200 Agency and legislative liaison.

(a) The prohibition on the use of ap-
propriated funds, in §28.100 (a), does
not apply in the case of a payment of
reasonable compensation made to an
officer or employee of a person request-
ing or receiving a Federal contract,
grant, loan, or cooperative agreement
if the payment is for agency and legis-
lative liaison activities not directly re-
lated to a covered Federal action.

(b) For purposes of paragraph (a) of
this section, providing any information
specifically requested by an agency or
Congress is allowable at any time.

(c) For purposes of paragraph (a) of
this section, the following agency and
legislative liaison activities are allow-
able at any time only where they are
not related to a specific solicitation for
any covered Federal action:

(1) Discussing with an agency (in-
cluding individual demonstrations) the
qualities and characteristics of the per-
son’s products or services, conditions
or terms of sale, and service capabili-
ties; and,

(2) Technical discussions and other
activities regarding the application or
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adaptation of the person’s products or
services for an agency’s use.

(d) For purposes of paragraph (a) of
this section, the following agencies and
legislative liaison activities are allow-
able only where they are prior to for-
mal solicitation of any covered Federal
action:

(1) Providing any information not
specifically requested but necessary for
an agency to make an informed deci-
sion about initiation of a covered Fed-
eral action;

(2) Technical discussions regarding
the preparation of an unsolicited pro-
posal prior to its official submission;
and,

(3) Capability presentations by per-
sons seeking awards from an agency
pursuant to the provisions of the Small
Business Act, as amended by Public
Law 95-507 and other subsequent
amendments.

(e) Only those activities expressly au-
thorized by this section are allowable
under this section.

[55 FR 6737 and 6752, Feb. 26, 1990. Redesig-
nated and amended at 57 FR 6199 and 6200,
Feb. 21, 1992]

§28.205 Professional
services.

(a) The prohibition on the use of ap-
propriated funds, in §28.100 (a), does
not apply in the case of a payment of
reasonable compensation made to an
officer or employee of a person request-
ing or receiving a Federal contract,
grant, loan, or cooperative agreement
or an extension, continuation, renewal,
amendment, or modification of a Fed-
eral contract, grant, loan, or coopera-
tive agreement if payment is for pro-
fessional or technical services rendered
directly in the preparation, submis-
sion, or negotiation of any bid, pro-
posal, or application for that Federal
contract, grant, loan, or cooperative
agreement or for meeting requirements
imposed by or pursuant to law as a
condition for receiving that Federal
contract, grant, loan, or cooperative
agreement.

(b) For purposes of paragraph (a) of
this section, ‘‘professional and tech-
nical services’” shall be limited to ad-
vice and analysis directly applying any
professional or technical discipline.
For example, drafting of a legal docu-

and technical
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ment accompanying a bid or proposal
by a lawyer is allowable. Similarly,
technical advice provided by an engi-
neer on the performance or operational
capability of a piece of equipment ren-
dered directly in the negotiation of a
contract is allowable. However, com-
munications with the intent to influ-
ence made by a professional (such as a
licensed lawyer) or a technical person
(such as a licensed accountant) are not
allowable under this section unless
they provide advice and analysis di-
rectly applying their professional or
technical expertise and unless the ad-
vice or analysis is rendered directly
and solely in the preparation, submis-
sion or negotiation of a covered Fed-
eral action. Thus, for example, commu-
nications with the intent to influence
made by a lawyer that do not provide
legal advice or analysis directly and
solely related to the legal aspects of
his or her client’s proposal, but gen-
erally advocate one proposal over an-
other are not allowable under this sec-
tion because the lawyer is not pro-
viding professional legal services.
Similarly, communications with the
intent to influence made by an engi-
neer providing an engineering analysis
prior to the preparation or submission
of a bid or proposal are not allowable
under this section since the engineer is
providing technical services but not di-
rectly in the preparation, submission
or negotiation of a covered Federal ac-
tion.

(c) Requirements imposed by or pur-
suant to law as a condition for receiv-
ing a covered Federal award include
those required by law or regulation, or
reasonably expected to be required by
law or regulation, and any other re-
quirements in the actual award docu-
ments.

(d) Only those services expressly au-
thorized by this section are allowable
under this section.

[55 FR 6737 and 6752, Feb. 26, 1990. Redesig-
nated and amended at 57 FR 6199 and 6200,
Feb. 21, 1992]

§28.210 Reporting.

No reporting is required with respect
to payments of reasonable compensa-
tion made to regularly employed offi-
cers or employees of a person.
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Subpart C—Activities by Other
Than Own Employees

§28.300 Professional
services.

(a) The prohibition on the use of ap-
propriated funds, in §28.100 (a), does
not apply in the case of any reasonable
payment to a person, other than an of-
ficer or employee of a person request-
ing or receiving a covered Federal ac-
tion, if the payment is for professional
or technical services rendered directly
in the preparation, submission, or ne-
gotiation of any bid, proposal, or appli-
cation for that Federal contract, grant,
loan, or cooperative agreement or for
meeting requirements imposed by or
pursuant to law as a condition for re-
ceiving that Federal contract, grant,
loan, or cooperative agreement.

(b) The reporting requirments in
§28.110 (a) and (b) regarding filing a dis-
closure form by each person, if re-
quired, shall not apply with respect to
professional or technical services ren-
dered directly in the preparation, sub-
mission, or negotiation of any commit-
ment providing for the United States
to insure or guarantee a loan.

(c) For purposes of paragraph (a) of
this section, ‘“‘professional and tech-
nical services” shall be limited to ad-
vice and analysis directly applying any
professional or technical discipline.
For example, drafting of a legal docu-
ment accompanying a bid or proposal
by a lawyer is allowable. Similarly,
technical advice provided by an engi-
neer on the performance or operational
capability of a piece of equipment ren-
dered directly in the negotiation of a
contract is allowable. However, com-
munications with the intent to influ-
ence made by a professional (such as a
licensed lawyer) or a technical person
(such as a licensed accountant) are not
allowable under this section unless
they provide advice and analysis di-
rectly applying their professional or
technical expertise and unless the ad-
vice or analysis is rendered directly
and solely in the preparation, submis-
sion or negotiation of a covered Fed-
eral action. Thus, for example, commu-
nications with the intent to influence
made by a lawyer that do not provide
legal advice or analysis directly and
solely related to the legal aspects of

and technical
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his or her client’s proposal, but gen-
erally advocate one proposal over an-
other are not allowable under this sec-
tion because the lawyer is not pro-
viding professional legal services.
Similarly, communications with the
intent to influence made by an engi-
neer providing an engineering analysis
prior to the preparation or submission
of a bid or proposal are not allowable
under this section since the engineer is
providing technical services but not di-
rectly in the preparation, submission
or negotiation of a covered Federal ac-
tion.

(d) Requirements imposed by or pur-
suant to law as a condition for receiv-
ing a covered Federal award include
those required by law or regulation, or
reasonably expected to be required by
law or regulation, and any other re-
quirements in the actual award docu-
ments.

(e) Persons other than officers or em-
ployees of a person requesting or re-
ceiving a covered Federal action in-
clude consultants and trade associa-
tions.

(f) Only those services expressly au-
thorized by this section are allowable
under this section.

[55 FR 6737 and 6752, Feb. 26, 1990. Redesig-
nated and amended at 57 FR 6199 and 6200,
Feb. 21, 1992]

Subpart D—Penalties and
Enforcement

§28.400 Penalties.

(a) Any person who makes an expend-
iture prohibited herein shall be subject
to a civil penalty of not less than
$10,000 and not more than $100,000 for
each such expenditure.

(b) Any person who fails to file or
amend the disclosure form (see Appen-
dix B) to be filed or amended if re-
quired herein, shall be subject to a civil
penalty of not less than $10,000 and not
more than $100,000 for each such fail-
ure.

(c) A filing or amended filing on or
after the date on which an administra-
tive action for the imposition of a civil
penalty is commenced does not prevent
the imposition of such civil penalty for
a failure occurring before that date. An
administrative action is commenced
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with respect to a failure when an inves-
tigating official determines in writing
to commence an investigation of an al-
legation of such failure.

(d) In determining whether to impose
a civil penalty, and the amount of any
such penalty, by reason of a violation
by any person, the agency shall con-
sider the nature, circumstances, ex-
tent, and gravity of the violation, the
effect on the ability of such person to
continue in business, any prior viola-
tions by such person, the degree of cul-
pability of such person, the ability of
the person to pay the penalty, and such
other matters as may be appropriate.

(e) First offenders under paragraphs
(a) or (b) of this section shall be subject
to a civil penalty of $10,000, absent ag-
gravating circumstances. Second and
subsequent offenses by persons shall be
subject to an appropriate civil penalty
between $10,000 and $100,000, as deter-
mined by the agency head or his or her
designee.

(f) An imposition of a civil penalty
under this section does not prevent the
United States from seeking any other
remedy that may apply to the same
conduct that is the basis for the impo-
sition of such civil penalty.

§28.405 Penalty procedures.

Agencies shall impose and collect
civil penalties pursuant to the provi-
sions of the Program Fraud and Civil
Remedies Act, 31 U.S.C. sections 3803
(except subsection (c)), 3804, 3805, 3806,
3807, 3808, and 3812, insofar as these pro-
visions are not inconsistent with the
requirements herein.

§28.410 Enforcement.

The head of each agency shall take
such actions as are necessary to ensure
that the provisions herein are vigor-
ously implemented and enforced in
that agency.

Subpart E—Exemptions

§28.500 Secretary of Defense.

(a) Exemption authority. The Sec-
retary of Defense may exempt, on a
case-by-case basis, a covered Federal
action from the prohibition whenever
the Secretary determines, in writing,
that such an exemption is in the na-
tional interest. The Secretary shall
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transmit a copy of each such written
exemption to Congress immediately
after making such a determination.

(b) Policy. It is the policy of the De-
partment of Defense that exemptions
under paragraph (a) of this section
shall be requested only rarely and in
exceptional circumstances.

(c) Procedures. Each DoD Component
that awards or administers Federal
grants, Federal cooperative agree-
ments, or Federal loans subject to this
part shall establish procedures where-
by:

(1) A grants officer wishing to re-
quest an exemption for a grant, cooper-
ative agreement, or loan shall transmit
such request through appropriate chan-
nels to: Director for Research,
ODDR&E(R), 3080 Defense Pentagon,
Washington, DC. 20301-3080.

(2) Each such request shall explain
why an exemption is in the national in-
terest, a justification that must be
transmitted to Congress for each ex-
emption that is approved.

[63 FR 12188, Mar. 12, 1998]

Subpart F—Agency Reports

§28.600 Semi-annual compilation.

(a) The head of each agency shall col-
lect and compile the disclosure reports
(see appendix B) and, on May 31 and
November 30 of each year, submit to
the Secretary of the Senate and the
Clerk of the House of Representatives a
report containing a compilation of the
information contained in the disclo-
sure reports received during the six-
month period ending on March 31 or
September 30, respectively, of that
year.

(b) The report, including the com-
pilation, shall be available for public
inspection 30 days after receipt of the
report by the Secretary and the Clerk.

(¢) Information that involves intel-
ligence matters shall be reported only
to the Select Committee on Intel-
ligence of the Senate, the Permanent
Select Committee on Intelligence of
the House of Representatives, and the
Committees on Appropriations of the
Senate and the House of Representa-
tives in accordance with procedures
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agreed to by such committees. Such in-
formation shall not be available for
public inspection.

(d) Information that is classified
under Executive Order 12356 or any suc-
cessor order shall be reported only to
the Committee on Foreign Relations of
the Senate and the Committee on For-
eign Affairs of the House of Represent-
atives or the Committees on Armed
Services of the Senate and the House of
Representatives (whichever such com-
mittees have jurisdiction of matters
involving such information) and to the
Committees on Appropriations of the
Senate and the House of Representa-
tives in accordance with procedures
agreed to by such committees. Such in-
formation shall not be available for
public inspection.

(e) The first semi-annual compilation
shall be submitted on May 31, 1990, and
shall contain a compilation of the dis-
closure reports received from Decem-
ber 23, 1989 to March 31, 1990.

(f) Major agencies, designated by the
Office of Management and Budget
(OMB), are required to provide ma-
chine-readable compilations to the
Secretary of the Senate and the Clerk
of the House of Representatives no
later than with the compilations due
on May 31, 1991. OMB shall provide de-
tailed specifications in a memorandum
to these agencies.

(g) Non-major agencies are requested
to provide machine-readable compila-
tions to the Secretary of the Senate
and the Clerk of the House of Rep-
resentatives.

(h) Agencies shall keep the originals
of all disclosure reports in the official
files of the agency.

§28.605 Inspector General report.

(@) The Inspector General, or other
official as specified in paragraph (b) of
this section, of each agency shall pre-
pare and submit to Congress each year,
commencing with submission of the
President’s Budget in 1991, an evalua-
tion of the compliance of that agency
with, and the effectiveness of, the re-
quirements herein. The evaluation may
include any recommended changes that
may be necessary to strengthen or im-
prove the requirements.

(b) In the case of an agency that does
not have an Inspector General, the

Pt. 28, App. A

agency official comparable to an In-
spector General shall prepare and sub-
mit the annual report, or, if there is no
such comparable official, the head of
the agency shall prepare and submit
the annual report.

(c) The annual report shall be sub-
mitted at the same time the agency
submits its annual budget justifica-
tions to Congress.

(d) The annual report shall include
the following: All alleged violations re-
lating to the agency’s covered Federal
actions during the year covered by the
report, the actions taken by the head
of the agency in the year covered by
the report with respect to those alleged
violations and alleged violations in
previous years, and the amounts of
civil penalties imposed by the agency
in the year covered by the report.

APPENDIX A TO PART 28—CERTIFICATION
REGARDING LOBBYING

Certification for Contracts, Grants, Loans, and
Cooperative Agreements

The undersigned certifies, to the best of his
or her knowledge and belief, that:

(1) No Federal appropriated funds have
been paid or will be paid, by or on behalf of
the undersigned, to any person for influ-
encing or attempting to influence an officer
or employee of an agency, a Member of Con-
gress, an officer or employee of Congress, or
an employee of a Member of Congress in con-
nection with the awarding of any Federal
contract, the making of any Federal grant,
the making of any Federal loan, the entering
into of any cooperative agreement, and the
extension, continuation, renewal, amend-
ment, or modification of any Federal con-
tract, grant, loan, or cooperative agreement.

(2) If any funds other than Federal appro-
priated funds have been paid or will be paid
to any person for influencing or attempting
to influence an officer or employee of any
agency, a Member of Congress, an officer or
employee of Congress, or an employee of a
Member of Congress in connection with this
Federal contract, grant, loan, or cooperative
agreement, the undersigned shall complete
and submit Standard Form-LLL, ‘““Disclosure
Form to Report Lobbying,” in accordance
with its instructions.

(3) The undersigned shall require that the
language of this certification be included in
the award documents for all subawards at all
tiers (including subcontracts, subgrants, and
contracts under grants, loans, and coopera-
tive agreements) and that all subrecipients
shall certify and disclose accordingly.

This certification is a material representa-
tion of fact upon which reliance was placed
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when this transaction was made or entered
into. Submission of this certification is a
prerequisite for making or entering into this
transaction imposed by section 1352, title 31,
U.S. Code. Any person who fails to file the
required certification shall be subject to a
civil penalty of not less than $10,000 and not
more than $100,000 for each such failure.

Statement for Loan Guarantees and Loan
Insurance

The undersigned states, to the best of his
or her knowledge and belief, that:

If any funds have been paid or will be paid
to any person for influencing or attempting
to influence an officer or employee of any
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agency, a Member of Congress, an officer or
employee of Congress, or an employee of a
Member of Congress in connection with this
commitment providing for the United States
to insure or guarantee a loan, the under-
signed shall complete and submit Standard
Form-LLL, “Disclosure Form to Report Lob-
bying,” in accordance with its instructions.

Submission of this statement is a pre-
requisite for making or entering into this
transaction imposed by section 1352, title 31,
U.S. Code. Any person who fails to file the
required statement shall be subject to a civil
penalty of not less than $10,000 and not more
than $100,000 for each such failure.

120



Office of the Secretary of Defense

Pt. 28, App. B

APPENDIX B TO PART 28—DISCLOSURE FORM TO REPORT LOBBYING

DISCLOSURE OF LOBBYING ACTIVITIES

Approved by OMB
0348-0046

Complete this form to disclose lobbying activities pursuant to 31 U.5.C. 1352
(See reverse for public burden disclosure.)

Report Type:
a. initial filing
b. material change
For Material Change Only:
year quarter
date of last report

Congressional District, if known:

1. Type of Federal Action: 2. Status of Federal Action: 3.
D a. contract D a. bid/offer/application

b.grant b. initial award

C. cooperative agreement

d. loan c. post-award

e. loan guarantee

f. loan insurance
4. Name and Address of Reporting Entity: 5.

0O Prime 0 Subawardee
Tier . if known:

If Reporting Entity in No. 4 is Subawardee, Enter Name
and Address of Prime:

Congressional District, if known:

6. Federal Department/Agency: 7. Federal Program Name/Description:
CFDA Number, if applicable:
8. Federal Action Number, if known: 9.  Award Amount, if known:

$

10. a. Name and Address of Lobbying Entity

(if individual, last name, first name, Mi):

b. Individuals Performing Services (including address if
different from No. 703?
(last name, first name, Mi):

(attach Continuation Sheet(s) SF-LLL-A, if necessary,

11. Amount of Payment (check all that apply):

13. Type of Payment (check all that apply):

$ O actual O planned

. retainer
. one-time fee

or Member(s) contacted, for Payment Indicated in Item 11:

o a
0O b
12. Form of Payment (check all that apply): 0O c. commission
O a cash g d. ;un:ting;nt fee
e o e. deferre
O b. in-kind; specify: nature O 1. other specify:
value
14. Brief Description of Services Performed or to be Performed and Date(s} of Service, including officer(s), employee(s),

(attach Continvation Sheet(s) SF-LLL-A, if necessary}

of fact upon which reliance was placed by the tier above when this
transaction was made or entered into. This disclosure is required pursuant to
31 US.C. 1352 This information will be reported to the Congress semi-

15. Continuation Sheet(s) SF-LLL-A attached: O Yes a No
16. Information requested through this form is authorized by title 31 US.C .
section 1352. This disclosure of lobbying activities is a material representation Signature:

Print Name:

annually and will be available for public inspection. Any person who fais to Title:
fite the required disclosure shall be subject 10 a civil penalty of not less than

Teleph No.: Date:
$10.000 and not more than $100,000 for each such failure. 1 o s .

] Authorized for Local Reproduction
Standard Form - UL
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INSTRUCTIONS FOR COMPLETION OF SF-LLL, DISCLOSURE OF LOBBYING ACTIVITIES

This disclosure form shall be completed by the reporting entity, whether subawardee or prime Federal recipient, at the
initiation or receipt of a covered Federal action, or a material change to a previous filing, pursuant to title 31 U.S.C.
sec(lon 1352. The filing of a form is required for each payment or agi to make payment to any lobbying entity for
fl or pting to i an ofﬁcer or employee of any agency, a Member of Congress, an officer or
of Congress, or an of a Member of Congress in connection with a covered Federal action. Use the
SF-LLL-A Continuation Sheet for ad(‘itlonal information if the space on the form is madequate Complete all items that
apply for both the initial filing and material change report. Refer to the impl. g 8 published by the Office of
Management and Budget for additional information.

1. Identify the type of covered Federal action for which lobbying activity is and/or has been secured to influence the
outcome of a covered Federal action.

~

. Identify the status of the covered Federal action.

3. Identify the appropriate classification of this report. If this is a followup report caused by a material change to the
information previously reported, enter the year and quarter in which the change occurred. Enter the date of the last
previously submitted report by this reporting entity for this covered Federal action.

4. Enter the full name, address, city, state and zip code of the reporting entity. Include Congressional District, if
known. Check the appropriate classification of the reporting entity that designates if it is, or expects to be, a prime
or subaward recipient. |dentify the tier of the subawardee, e.g., the first subawardee of the prime is the 1st tier.
Subawards include but are not limited to subcontracts, subgrants and contract awards under grants.

S. If the organization filing the report in item 4 checks "Subawardee”, then enter the full name, address, city, state and
2ip code of the prime Federal recipient. Include Congressional District, if known.

6. Enter the name of the Federal agency making the award or loan commitment. Include at least one organizational
level below agency name, if known. For example, Departrnent of Transportation, United States Coast Guard.

~

. Enter the Federal program name or description for the covered Federal action (item 1). If known, enter the full
Catalog of Federal Domestic Assistance (CFDA) number for grants, cooperative agreements, loans, and loan
commitments.

-

. Enter the most appropriate Federal identifying number available for the Federal action identified in item 1 (e.g.,
Request for Proposal (RFP) number; Invitation for Bid (IFB) number; grant announcement number; the contract,
grant, or loan award number; the application/proposal control number assigned by the Federal agency). Inciude
prefixes, e.g., "RFP-DE-90-001."

9. For a covered Federal action where there has been an award or loan commitment by the Federal agency, enter the
Federal amount of the award/loan commitment for the prime entity identified in item 4 or 5.

10. (a)Enter the full name, address, city, state and zip code of the lobbying entity engaged by the reporting entity
identified in item 4 to influence the covered Federal action.

(b)Enter the full names of the individual(s) performing services, and include full address if different from 10 (a).
Enter Last Name, First Name, and Middle Initial (M),

11. Enter the of ¢ ion paid or ly expected to be paid by the reporting entity (item 4) to the
lobbying entity (item 10). indicate whe(her the payment has been made (actual) or will be made (p'anned). Check
all boxes that apply. If this is a material change report, enter the cumulative amount of payment made or planned
to be made.

12. Check the appropriate box(es). Check all boxes that apply. If payment is made through an in-kind contribution,
specify the nature and value of the in-kind payment.

13. Check the appropriate box(es). Check all boxes that apply. If other, specify nature.

14. Provide a specific and detailed descnptlon of the services that the lobbyist has performed, or will be expected to
perform, and the date(s) of any services rendered. Include ail preparatory and related activity, not just time spent in
actua| contact with Federal officials. Identify the Federal official(s) or employee(s) contacted or the officer(s),

ployee(s), or Member(s) of Congl that were contacted.

15. Check whether or not a SF-LLL-A Continuation Sheet(s) is attached.
16. The certifying official shall sign and date the form, print hisher name, title, and telephone number.

Public reporting burden for this collection of information is estimated to average 30 mi per luding time for revi

mstrucnons searching existing dan sources, gathering and maintaining the data needed, and comp!etmg and revlemng the collection of
Send g the burden estimate or any other aspect of this collection of information, including suggestions

for reducing this burden, to the Office of g and Budget, Pap k ion Project (0348-0046), Washington, D.C. 20503.
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and con-

Subpart A—General

§32.1 Purpose.

(a) General. This part implements
OMB Circular A-110! and establishes
uniform administrative requirements
for awards and subawards to institu-
tions of higher education, hospitals,
and other non-governmental, non-prof-
it organizations.

(b) Relationship to other parts. This
part is an integral part of the DoD
Grant and Agreement Regulations
(DoDGARSs), which comprise this sub-
chapter of the Code of Federal Regula-
tions. This part includes references to
other parts of the DoDGARs that im-
plement Governmentwide guidance and
provide uniform internal policies and
procedures for DoD Components that
make or administer awards. Although
parts 21 and 22 of this subchapter do
not impose any direct requirements on
recipients, and recipients therefore are
not required to be familiar with those
parts, the information in those parts

1For copies of the Circular, contact the Of-
fice of Management and Budget, EOP Publi-
cations, 725 17th St. NW, New Executive Of-
fice Building, Washington, DC 20503.
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concerning internal policies and proce-
dures should be helpful to recipients of
DoD awards.

(c) Prime awards. DoD Components
shall apply the provisions of this part
to awards to recipients that are insti-
tutions of higher education, hospitals,
and other non-profit organizations.
DoD Components shall not impose ad-
ditional or inconsistent requirements,
except as provided in §§32.4 and 32.14,
or unless specifically required by Fed-
eral statute or executive order.

(d) Subawards. Any legal entity that
receives an award from a DoD Compo-
nent shall apply the provisions of this
part to subawards with institutions of
higher education, hospitals, and other
non-profit organizations. Thus, a gov-
ernmental or for-profit organization,
whose prime award from a DoD Compo-
nent is subject to 32 CFR part 33 or
part 34, respectively, applies this part
to subawards with institutions of high-
er education, hospitals, or other non-
profit organizations. It should be noted
that subawards are for the performance
of substantive work under awards, and
are distinct from contracts for pro-
curing goods and services. It should be
further noted that non-profit organiza-
tions that implement Federal programs
for the States are also subject to State
requirements.

§32.2 Definitions.

The following are definitions of
terms used in this part. Grants officers
are cautioned that terms may be de-
fined differently in this part than they
are in other parts of the DoD Grant and
Agreement Regulations, because this
part implements OMB Circular A-110
and uses definitions as stated in that
Circular. In such cases, the definition
given in this section applies to the
term as it is used in this part, and the
definition given in other parts applies
to the term as it is used in those parts.
For example, ‘‘suspension’ is defined
in this section to mean temporary
withdrawal of Federal sponsorship
under an award, but is defined in the
part of the DoD Grant and Agreement
Regulations on nonprocurement sus-
pension and debarment (2 CFR part
1125, which implements OMB guidance
at 2 CFR part 180) to be an action
taken to exclude a person from partici-

§32.2

pating in a grant, cooperative agree-
ment, or other covered transaction (see
definition at 2 CFR 180.1015).

Accrued expenditures. The charges in-
curred by the recipient during a given
period requiring the provision of funds
for:

(1) Goods and other tangible property
received;

(2) Services performed by employees,
contractors, subrecipients, and other
payees; and

(3) Other amounts becoming owed
under programs for which no current
services or performance is required.

Accrued income. The sum of:

(1) Earnings during a given period
from:

(i) Services performed by the recipi-
ent; and

(ii) Goods and other tangible prop-
erty delivered to purchasers.

(2) Amounts becoming owed to the
recipient for which no current services
or performance is required by the re-
cipient.

Acquisition cost of equipment. The net
invoice price of the equipment, includ-
ing the cost of modifications, attach-
ments, accessories, or auxiliary appa-
ratus necessary to make the property
usable for the purpose for which it was
acquired. Other charges, such as the
cost of installation, transportation,
taxes, duty or protective in-transit in-
surance, shall be included or excluded
from the unit acquisition cost in ac-
cordance with the recipient’s regular
accounting practices.

Advance. A payment made by Treas-
ury check or other appropriate pay-
ment mechanism to a recipient upon
its request either before outlays are
made by the recipient or through the
use of predetermined payment sched-
ules.

Award. Financial assistance that pro-
vides support or stimulation to accom-
plish a public purpose. Awards include
grants and other agreements in the
form of money or property in lieu of
money, by the Federal Government to
an eligible recipient. The term does not
include: Technical assistance, which
provides services instead of money;
other assistance in the form of loans,
loan guarantees, interest subsidies, or
insurance; direct payments of any kind
to individuals; and, contracts which
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§32.2

are required to be entered into and ad-

ministered under procurement laws
and regulations.
Cash contributions. The recipient’s

cash outlay, including the outlay of
money contributed to the recipient by
third parties.

Closeout. The process by which the
grants officer administering an award
made by a DoD Component determines
that all applicable administrative ac-
tions and all required work of the
award have been completed by the re-
cipient and DoD Component.

Contract. A procurement contract
under an award or subaward, and a pro-
curement subcontract under a recipi-
ent’s or subrecipient’s contract.

Cost sharing or matching. That portion
of project or program costs not borne
by the Federal Government.

Date of completion. The date on which
all work under an award is completed
or the date on the award document, or
any supplement or amendment thereto,
on which Federal sponsorship ends.

Disallowed costs. Those charges to an
award that the grants officer admin-
istering an award made by a DoD Com-
ponent determines to be unallowable,
in accordance with the applicable Fed-
eral cost principles or other terms and
conditions contained in the award.

DoD Component. A Military Depart-
ment, Defense Agency, DoD field activ-
ity, or organization within the Office of
the Secretary of Defense that provides
or administers an award to a recipient.

Equipment. Tangible nonexpendable
personal property including exempt
property charged directly to the award
having a useful life of more than one
year and an acquisition cost of $5,000 or
more per unit. However, consistent
with recipient policy, lower limits may
be established.

Excess property. Property under the
control of any DoD Component that, as
determined by the head thereof, is no
longer required for its needs or the dis-
charge of its responsibilities.

Exempt property. Tangible personal
property acquired in whole or in part
with Federal funds, where the DoD
Component has statutory authority to
vest title in the recipient without fur-
ther obligation to the Federal Govern-
ment. An example of exempt property
authority is contained in the Federal

32 CFR Ch. | (7-1-08 Edition)

Grant and Cooperative Agreement Act
(31 U.S.C. 6306), for property acquired
under an award to conduct basic or ap-
plied research by a non-profit institu-
tion of higher education or non-profit
organization whose principal purpose is
conducting scientific research.

Federal funds authorized. The total
amount of Federal funds obligated by a
DoD Component for use by the recipi-
ent. This amount may include any au-
thorized carryover of unobligated funds
from prior funding periods when per-
mitted by agency regulations or agen-
cy implementing instructions.

Federal share (of real property, equip-
ment, or supplies). That percentage of
the property’s acquisition costs and
any improvement expenditures paid
with Federal funds.

Funding period. The period of time
when Federal funding is available for
obligation by the recipient.

Intangible property and debt instru-
ments. Property that includes, but is
not limited to, trademarks, copyrights,
patents and patent applications and
such property as loans, notes and other
debt instruments, lease agreements,
stock and other instruments of prop-
erty ownership, whether considered
tangible or intangible.

Obligations. The amounts of orders
placed, contracts and grants awarded,
services received and similar trans-
actions during a given period that re-
quire payment by the recipient during
the same or a future period.

Outlays or expenditures. Charges made
to the project or program. They may be
reported on a cash or accrual basis. For
reports prepared on a cash basis, out-
lays are the sum of cash disbursements
for direct charges for goods and serv-
ices, the amount of indirect expense
charged, the value of third party in-
kind contributions applied and the
amount of cash advances and payments
made to subrecipients. For reports pre-
pared on an accrual basis, outlays are
the sum of cash disbursements for di-
rect charges for goods and services, the
amount of indirect expense incurred,
the value of in-kind contributions ap-
plied, and the net increase (or de-
crease) in the amounts owed by the re-
cipient for goods and other property re-
ceived, for services performed by em-
ployees, contractors, subrecipients and
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other payees and other amounts be-
coming owed under programs for which
no current services or performance are
required.

Personal property. Property of any
kind except real property. It may be
tangible, having physical existence, or
intangible, having no physical exist-
ence, such as copyrights, patents, or
securities.

Prior approval. Written approval by
an authorized official evidencing prior
consent.

Program income. Gross income earned
by the recipient that is directly gen-
erated by a supported activity or
earned as a result of the award (see ex-
clusions in §32.24(e) and (h)). Program
income includes, but is not limited to,
income from fees for services per-
formed, the use or rental of real or per-
sonal property acquired under feder-
ally-funded projects, the sale of com-
modities or items fabricated under an
award, license fees and royalties on
patents and copyrights, and interest on
loans made with award funds. Interest
earned on advances of Federal funds is
not program income. Except as other-
wise provided in program regulations
or the terms and conditions of the
award, program income does not in-
clude the receipt of principal on loans,
rebates, credits, discounts, etc., or in-
terest earned on any of them.

Project costs. All allowable costs, as
set forth in the applicable Federal cost
principles, incurred by a recipient and
the value of the contributions made by
third parties in accomplishing the ob-
jectives of the award during the project
period.

Project period. The period established
in the award document during which
Federal sponsorship begins and ends.

Property. Real property and personal
property (equipment, supplies, intan-
gible property and debt instruments),
unless stated otherwise.

Real property. Land, including land
improvements, structures and appur-
tenances thereto, but excluding mov-
able machinery and equipment.

Recipient. An organization receiving
financial assistance directly from DoD
Components to carry out a project or
program. The term includes public and
private institutions of higher edu-
cation, public and private hospitals,

§32.2

and other quasi-public and private non-
profit organizations such as, but not
limited to, community action agencies,
research institutes, educational asso-
ciations, and health centers. The term
also includes consortia comprised of
any combination of universities, other
nonprofit organizations, governmental
organizations, for-profit organizations,
and other entities, to the extent that
the consortia are legally incorporated
as nonprofit organizations. The term
does not include Government-owned
contractor-operated facilities or re-
search centers providing continued
support for mission-oriented, large-
scale programs that are Government-
owned or controlled, or are designated
as federally-funded research and devel-
opment centers.

Research and development. All re-
search activities, both basic and ap-
plied, and all development activities
that are supported at universities, col-
leges, and other non-profit institu-
tions. Research is defined as a system-
atic study directed toward fuller sci-
entific knowledge or understanding of
the subject studied. Development is the
systematic use of knowledge and un-
derstanding gained from research di-
rected toward the production of useful
materials, devices, systems, or meth-
ods, including design and development
of prototypes and processes. The term
research also includes activities in-
volving the training of individuals in
research techniques where such activi-
ties utilize the same facilities as other
research and development activities
and where such activities are not in-
cluded in the instruction function.

Small award. An award not exceeding
the simplified acquisition threshold
fixed at 41 U.S.C. 403(11) (currently
$100,000).

Subaward. An award of financial as-
sistance in the form of money, or prop-
erty in lieu of money, made under an
award by a recipient to an eligible sub-
recipient or by a subrecipient to a
lower tier subrecipient. The term in-
cludes financial assistance when pro-
vided by any legal agreement, even if
the agreement is called a contract, but
does not include procurement of goods
and services nor does it include any
form of assistance which is excluded
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§32.3

from the definition of ‘““award” in this
section.

Subrecipient. The legal entity to
which a subaward is made and which is
accountable to the recipient for the use
of the funds provided.

Supplies. All personal property ex-
cluding equipment, intangible prop-
erty, and debt instruments as defined
in this section, and inventions of a con-
tractor conceived or first actually re-
duced to practice in the performance of
work under a funding agreement
(“‘subject inventions’’), as defined in 37
CFR part 401, ‘““‘Rights to Inventions
Made by Nonprofit Organizations and
Small Business Firms Under Govern-
ment Grants, Contracts, and Coopera-
tive Agreements.”’

Suspension. An action by a DoD Com-
ponent that temporarily withdraws
Federal sponsorship under an award,
pending corrective action by the recipi-
ent or pending a decision to terminate
the award by the DoD Component. Sus-
pension of an award is a separate ac-
tion from suspension of a participant
under 2 CFR part 1125.

Termination. The cancellation of an
award, in whole or in part, at any time
prior to the date of completion.

Third party in-kind contributions. The
value of non-cash contributions pro-
vided by non-Federal third parties.
Third party in-kind contributions 