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(B) All ‘‘gross-ups’ or other amounts
reimbursed during the fiscal year for
the payment of taxes;

(C) For any security of the small
business issuer or its subsidiaries pur-
chased from the small business issuer
or its subsidiaries (through deferral of
salary or bonus, or otherwise) at a dis-
count from the market price of such se-
curity at the date of purchase, unless
that discount is available generally, ei-
ther to all security holders or to all
salaried employees of the small busi-
ness issuer, the compensation cost, if
any, computed in accordance with FAS
123R;

(D) The amount paid or accrued to
any director pursuant to a plan or ar-
rangement in connection with:

(I) The resignation, retirement or
any other termination of such director;
or

(2) A change in control of the small
business issuer;

(E) Small business issuer contribu-
tions or other allocations to vested and
unvested defined contribution plans;

(F) Consulting fees earned from, or
paid or payable by the small business
issuer and/or its subsidiaries (including
joint ventures);

(G) The annual costs of payments and
promises of payments pursuant to di-
rector legacy programs and similar
charitable award programs;

(H) The dollar value of any insurance
premiums paid by, or on behalf of, the
small business issuer during the cov-
ered fiscal year with respect to life in-
surance for the benefit of a director;
and

(I) The dollar value of any dividends
or other earnings paid on stock or op-
tion awards, when those amounts were
not factored into the grant date fair
value for the stock or option award;
and

Instruction to Item 402(f)(2)(vii). Programs in
which small business issuers agree to make
donations to one or more charitable institu-
tions in a director’s name, payable by the
small business issuer currently or upon a
designated event, such as the retirement or
death of the director, are charitable awards
programs or director legacy programs for
purposes of the disclosure required by para-
graph (£)(2)(vii)(G) of this Item. Provide foot-
note disclosure of the total dollar amount
payable under the program and other mate-
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rial terms of each such program for which
tabular disclosure is provided.

(viii) The dollar value of total com-
pensation for the covered fiscal year
(column (h)). With respect to each di-
rector, disclose the sum of all amounts
reported in columns (b) through (g).

Instruction to Item 402(f)(2). Two or more di-
rectors may be grouped in a single row in the
Table if all elements of their compensation
are identical. The names of the directors for
whom disclosure is presented on a group
basis should be clear from the Table.

(3) Narrative to director compensation
table. Provide a narrative description of
any material factors necessary to an
understanding of the director com-
pensation disclosed in this Table.
While material factors will vary de-
pending upon the facts, examples of
such factors may include, in given
cases, among other things:

(i) A description of standard com-
pensation arrangements (such as fees
for retainer, committee service, service
as chairman of the board or a com-
mittee, and meeting attendance); and

(ii) Whether any director has a dif-
ferent compensation arrangement,
identifying that director and describ-
ing the terms of that arrangement.

Instruction to Item 402(f). In addition to the
Instruction to paragraph (f)(2)(vii) of this
Item, the following apply equally to para-
graph (f) of this Item: Instructions 2 and 4 to
paragraph (b) of this Item; the Instructions
to paragraphs (b)(2)(iii) and (iv) of this Item;
the Instruction to paragraphs (b)(2)(v) and
(vi) of this Item; the Instructions to para-
graph (b)(2)(vii) of this Item; the Instruction
to paragraph (b)(2)(viii) of this Item; the In-
structions to paragraph (b)(2)(ix) of this
Item; and paragraph (c)(7) of this Item.
These Instructions apply to the columns in
the Director Compensation Table that are
analogous to the columns in the Summary
Compensation Table to which they refer and
to disclosures under paragraph (f) of this
Item that correspond to analogous disclo-
sures provided for in paragraph (b) of this
Item to which they refer.

[71 FR 53228, Sept. 8, 2006, as amended at 71
FR 78349, Dec. 29, 2006]

§228.403 (Item 403) Security Owner-
ship of Certain Beneficial Owners
and Management.

(a) Security ownership of certain bene-
ficial owners. Complete the table below
for any person (including any ‘‘group’’)
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who is known to the small business
issuer to be the beneficial owner of
more than five percent of any class of
the small business issuer’s voting secu-
rities.

Name and

Amount and
Title of class a;)dednrgfsigi;f nature of bene- Pe‘r:rlsggst of
(1) owner ficial owner (4)
@) ®3)

(b) Security ownership of management.
Furnish the following information, as
of the most recent practicable date, in
substantially the tabular form indi-
cated, as to each class of equity securi-
ties of the small business issuer or any
of its parents or subsidiaries, including

17 CFR Ch. Il (4-1-08 Edition)

directors’ qualifying shares, bene-
ficially owned by all directors and
nominees, naming them, each of the
named executive officers as defined in
Item 402(a)(2) (§228.402(a)(2)), and direc-
tors and executive officers of the small
business issuer as a group, without
naming them. Show in column (3) the
total number of shares beneficially
owned and in column (4) the percent of
the class so owned. Of the number of
shares shown in column (3), indicate,
by footnote or otherwise, the amount
of shares that are pledged as security
and the amount of shares with respect
to which such persons have the right to
acquire beneficial ownership as speci-
fied in §240.13d-3(d)(1) of this chapter.

(1) Title of class (2) Name of beneficial owner

(3) Amount and nature of

beneficial ownership (4) Percent of class

(c) Changes in control. Describe any
arrangements which may result in a
change in control of the small business
issuer.

Instructions to Item 403: 1. Of the number of
shares shown in column (3) of paragraphs (a)
and (b) of this Item, state in a footnote the
amount which the listed beneficial owner has
the right to acquire within sixty days, from
options, warrants, rights, conversion privi-
lege or similar obligations.

2. Where persons hold more than 5% of a
class under a voting trust or similar agree-
ment, provide the following:

(a) the title of such securities;

(b) the amount that they hold under the
trust or agreement (if not clear from the
table);

(c) the duration of the agreement;

(d) the names and addresses of the voting
trustees; and

(e) a brief outline of the voting rights and
other powers of the voting trustees under the
trust or agreement.

3. Calculate the percentages on the basis of
the amount of outstanding securities plus,
for each person or group, any securities that
person or group has the right to acquire
within 60 days pursuant to options, warrants,
conversion privileges or other rights.

4. In this Item, a beneficial owner of a secu-
rity means:

(a) Any person who, directly or indirectly,
through any contract, arrangement, under-
standing, relationship or otherwise has or
shares:

(1) Voting power, which includes the power
to vote, or to direct the voting of, such secu-
rity; or

(2) Investment power, which includes the
power to dispose, or to direct the disposition
of, such security.

(b) Any person who, directly or indirectly,
creates or uses a trust, proxy, power of attor-
ney, pooling arrangement or any other con-
tract, arrangement or device with the pur-
pose or effect of divesting such person of ben-
eficial ownership of a security or preventing
the vesting of such beneficial ownership.

5. All securities of the same class bene-
ficially owned by a person, regardless of the
form that such beneficial ownership takes,
shall be totaled in calculating the number of
shares beneficially owned by such person.

6. The small business issuer is responsible
for knowing the contents of any statements
filed with the Commission under section
13(d) or 13(g) of the Exchange Act concerning
the beneficial ownership of securities and
may rely upon the information in such state-
ments unless it knows or has reason to be-
lieve that the information is not complete or
accurate.

7. The term ‘‘group’” means two or more
persons acting as a partnership, syndicate,
or other group for the purpose of acquiring,
holding or disposing of securities of an
issuer.

8. Where the small business issuer lists
more than one beneficial owner for the same
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securities, adequate disclosure should be in-
cluded to avoid confusion.

[67 FR 36449, Aug. 13, 1992, as amended at 57
FR 48150, Oct. 21, 1992; 71 FR 53234, Sept. 8,
2006]

§228.404 (Item 404) Transactions with
related persons, promoters and cer-
tain control persons.

(a) Transactions with related persons.
Describe any transaction, since the be-
ginning of the small business issuer’s
last fiscal year, or any currently pro-
posed transaction, in which the small
business issuer was or is to be a partic-
ipant and the amount involved exceeds
the lesser of $120,000 or one percent of
the average of the small business
issuer’s total assets at year-end for the
last three completed fiscal years, and
in which any related person had or will
have a direct or indirect material in-
terest. Disclose the following informa-
tion regarding the transaction:

(1) The name of the related person
and the basis on which the person is a
related person.

(2) The related person’s interest in
the transaction with the small business
issuer, including the related person’s
position(s) or relationship(s) with, or
ownership in, a firm, corporation, or
other entity that is a party to, or has
an interest in, the transaction.

(3) The approximate dollar value of
the amount involved in the trans-
action.

(4) The approximate dollar value of
the amount of the related person’s in-
terest in the transaction, which shall
be computed without regard to the
amount of profit or loss.

(5) In the case of indebtedness, disclo-
sure of the amount involved in the
transaction shall include the largest
aggregate amount of principal out-
standing during the period for which
disclosure is provided, the amount
thereof outstanding as of the latest
practicable date, the amount of prin-
cipal paid during the periods for which
disclosure is provided, the amount of
interest paid during the period for
which disclosure is provided, and the
rate or amount of interest payable on
the indebtedness.

(6) Any other information regarding
the transaction or the related person in
the context of the transaction that is

§228.404

material to investors in light of the
circumstances of the particular trans-
action.

Instructions to Item 404(a). 1. For the pur-
poses of paragraph (a) of this Item, the term
related person means:

a. Any person who was in any of the fol-
lowing categories at any time during the
specified period for which disclosure under
paragraph (a) of this Item is required:

i. Any director or executive officer of the
small business issuer;

ii. Any nominee for director, when the in-
formation called for by paragraph (a) of this
Item is being presented in a proxy or infor-
mation statement relating to the election of
that nominee for director; or

iii. Any immediate family member of a di-
rector or executive officer of the small busi-
ness issuer, or of any nominee for director
when the information called for by para-
graph (a) of this Item is being presented in a
proxy or information statement relating to
the election of that nominee for director,
which means any child, stepchild, parent,
stepparent, spouse, sibling, mother-in-law,
father-in-law, son-in-law, daughter-in-law,
brother-in-law, or sister-in-law of such direc-
tor, executive officer or nominee for direc-
tor, and any person (other than a tenant or
employee) sharing the household of such di-
rector, executive officer or nominee for di-
rector; and

b. Any person who was in any of the fol-
lowing categories when a transaction in
which such person had a direct or indirect
material interest occurred or existed:

i. A security holder covered by Item 403(a)
(§228.403(a)); or

ii. Any immediate family member of any
such security holder, which means any child,
stepchild, parent, stepparent, spouse, sibling,
mother-in-law, father-in-law, son-in-law,
daughter-in-law, brother-in-law, or sister-in-
law of such security holder, and any person
(other than a tenant or employee) sharing
the household of such security holder.

2. For purposes of paragraph (a) of this
Item, a transaction includes, but is not lim-
ited to, any financial transaction, arrange-
ment or relationship (including any indebt-
edness or guarantee of indebtedness) or any
series of similar transactions, arrangements
or relationships.

3. The amount involved in the transaction
shall be computed by determining the dollar
value of the amount involved in the trans-
action in question, which shall include:

a. In the case of any lease or other trans-
action providing for periodic payments or in-
stallments, the aggregate amount of all peri-
odic payments or installments due on or
after the beginning of the small business
issuer’s last fiscal year, including any re-
quired or optional payments due during or at
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