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same as, or confusingly similar to, ti-
tles or descriptions used for GAAP
measures; and

(iii) If the filing is not an annual re-
port on Form 10-KSB (17 CFR 249.310b),
a registrant need not include the infor-
mation required by paragraphs
(h))E)(C) and (h)(1)(E)(D) of this sec-
tion if that information was included
in its most recent annual report on
Form 10-KSB or a more recent filing,
provided that the required information
is updated to the extent necessary to
meet the requirements of paragraphs
(h)(D)EXC) and (h)(D)(E)(D) of this sec-
tion at the time of the registrant’s cur-
rent filing.

(2) For purposes of this paragraph (h),
a non-GAAP financial measure is a nu-
merical measure of a registrant’s his-
torical or future financial performance,
financial position or cash flow that:

(i) Excludes amounts, or is subject to
adjustments that have the effect of ex-
cluding amounts, that are included in
the most directly comparable measure
calculated and presented in accordance
with GAAP in the statement of in-
come, balance sheet or statement of
cash flows (or equivalent statements)
of the issuer; or

(i1) Includes amounts, or is subject to
adjustments that have the effect of in-
cluding amounts, that are excluded
from the most directly comparable
measure so calculated and presented.

(3) For purposes of this paragraph (h),
GAAP refers to generally accepted ac-
counting principles in the TUnited
States.

(4) For purposes of this paragraph (h),
non-GAAP financial measures exclude:

(i) Operating and other statistical
measures; and

(ii) Ratios or statistical measures
calculated using exclusively one or
both of:

(A) Financial measures calculated in
accordance with GAAP; and

(B) Operating measures or other
measures that are not non-GAAP fi-
nancial measures.

(5) For purposes of this paragraph (h),
non-GAAP financial measures exclude
financial measures required to be dis-
closed by GAAP, Commission rules, or
a system of regulation of a government
or governmental authority or self-regu-
latory organization that is applicable
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to the registrant. However, the finan-
cial measure should be presented out-
side of the financial statements unless
the financial measure is required or ex-
pressly permitted by the standard set-
ter that is responsible for establishing
the GAAP used in such financial state-
ments.

(6) The requirements of paragraph (h)
of this section shall not apply to a non-
GAAP financial measure included in
disclosure relating to a proposed busi-
ness combination, the entity resulting
therefrom or an entity that is a party
thereto, if the disclosure is contained
in a communication that is subject to
§230.425 of this chapter, §240.14a-12 or
§240.14d-2(b)(2) of this chapter or
§229.1015 of this chapter.

[67 FR 36449, Aug. 13, 1992, as amended at 60
FR 32824, June 23, 1995; 62 FR 6064, Feb. 10,
1997; 62 FR 26383, May 14, 1997; 68 FR 4830,
Jan. 30, 2003; 70 FR 1593, Jan. 7, 2005]

§228.101 (Item 101) Description of
Business.

(a) Business Development. Describe the
development of the small business
issuer during the last three years. If
the small business issuer has not been
in business for three years, give the
same information for predecessor(s) of
the small business issuer if there are
any. This business development de-
scription should include:

(1) Form and year of organization;

(2) Any bankruptcy, receivership or
similar proceeding; and

(3) Any material reclassification,
merger, consolidation, or purchase or
sale of a significant amount of assets
not in the ordinary course of business.

(b) Business of Issuer. Briefly describe
the business and include, to the extent
material to an understanding of the
issuer:

(1) Principal products or services and
their markets;

(2) Distribution methods of the prod-
ucts or services;

(3) Status of any publicly announced
new product or service;

(4) Competitive business conditions
and the small business issuer’s com-
petitive position in the industry and
methods of competition;

(5) Sources and availability of raw
materials and the names of principal
suppliers;
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(6) Dependence on one or a few major
customers;

(7) Patents, trademarks, licenses,
franchises, concessions, royalty agree-
ments or labor contracts, including du-
ration;

(8) Need for any government approval
of principal products or services. If
government approval is necessary and
the small business issuer has not yet
received that approval, discuss the sta-
tus of the approval within the govern-
ment approval process;

(9) Effect of existing or probable gov-
ernmental regulations on the business;

(10) Estimate of the amount spent
during each of the last two fiscal years
on research and development activi-
ties, and if applicable the extent to
which the cost of such activities are
borne directly by customers;

(11) Costs and effects of compliance
with environmental laws (federal, state
and local); and

(12) Number of total employees and
number of full time employees.

(c) Reports to security holders. Disclose
the following in any registration state-
ment you file under the Securities Act
of 1933:

(1) If you are not required to deliver
an annual report to security holders,
whether you will voluntarily send an
annual report and whether the report
will include audited financial state-
ments;

(2) Whether you file reports with the
Securities and Exchange Commission.
If you are a reporting company, iden-
tify the reports and other information
you file with the SEC; and

(3) That the public may read and
copy any materials you file with the
SEC at the SEC’s Public Reference
Room at 450 Fifth Street, N.W., Wash-
ington, D.C. 20549. State that the public
may obtain information on the oper-
ation of the Public Reference Room by
calling the SEC at 1-800-SEC-0330. If
you are an electronic filer, state that
the SEC maintains an Internet site
that contains reports, proxy and infor-
mation statements, and other informa-
tion regarding issuers that file elec-
tronically with the SEC and state the
address of that site (http:/www.sec.gov).
You are encouraged to give your Inter-
net address, if available.

§228.102

(d) Canadian Issuers. Provide the in-
formation required by Items 101(f)(2)
and 101(g) of Regulation S-K
(§229.101(f)(2) and (g)).

[67 FR 36449, Aug. 13, 1992, as amended at 63
FR 6379, Feb. 6, 1998]

§228.102 (Item 102)
Property.

Description of

(a) Give the location of the principal
plants and other property of the small
business issuer and describe the condi-
tion of the property. If the small busi-
ness issuer does not have complete
ownership of the property, for example,
others also own the property or there
is a mortgage or lien on the property,
describe the limitations on the owner-
ship.

Instructions to Item 102(a): 1. Small business
issuers engaged in significant mining oper-
ations also should provide the information in
Guide 7 (§229.801(g) and §229.802(g) of this
chapter).

2. Small business issuers engaged in oil and
gas producing activities also should provide
the information in Guide 2 (§229.801(b) and
§229.802(b) of this chapter).

3. Small business issuers engaged in real
estate activities should, in addition to Guide
5 (§229.801(e) of this chapter) provide re-
sponses to the following Items:

(b) Investment policies. Describe the
policy of the small business issuer with
respect to each of the following types
of investments. State whether there
are any limitations on the percentage
of assets which may be invested in any
one investment, or type of investment,
and indicate whether such policy may
be changed without a vote of security
holders. State whether it is the small
business issuer’s policy to acquire as-
sets primarily for possible capital gain
or primarily for income.

(1) Investments in real estate or inter-
ests in real estate. Indicate the types of
real estate in which the small business
issuer may invest, for example, office
or apartment buildings, shopping cen-
ters, industrial or commercial prop-
erties, special purpose buildings and
undeveloped acreage, and the geo-
graphic area(s) of these properties.
Briefly describe the method, or pro-
posed method, of operating and financ-
ing these properties. Indicate any limi-
tations on the number or amount of
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