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Explanation

The Code of Federal Regulations is a codification of the general and permanent
rules published in the Federal Register by the Executive departments and agen-
cies of the Federal Government. The Code is divided into 50 titles which represent
broad areas subject to Federal regulation. Each title is divided into chapters
which usually bear the name of the issuing agency. Each chapter is further sub-
divided into parts covering specific regulatory areas.

Each volume of the Code is revised at least once each calendar year and issued
on a quarterly basis approximately as follows:

Title 1 through Title 16.....ccciiiiiiiiiiiiiiii e enes as of January 1
Title 17 through Title 27 as of April 1
Title 28 through Title 41 ..o as of July 1
Title 42 through Title 50....ccciuiiiiiiiiiiiiii e aens as of October 1

The appropriate revision date is printed on the cover of each volume.
LEGAL STATUS

The contents of the Federal Register are required to be judicially noticed (44
U.S.C. 1507). The Code of Federal Regulations is prima facie evidence of the text
of the original documents (44 U.S.C. 1510).

HOW TO USE THE CODE OF FEDERAL REGULATIONS

The Code of Federal Regulations is kept up to date by the individual issues
of the Federal Register. These two publications must be used together to deter-
mine the latest version of any given rule.

To determine whether a Code volume has been amended since its revision date
(in this case, January 1, 2007), consult the ‘“‘List of CFR Sections Affected (LSA),”
which is issued monthly, and the ‘“‘Cumulative List of Parts Affected,”” which
appears in the Reader Aids section of the daily Federal Register. These two lists
will identify the Federal Register page number of the latest amendment of any
given rule.

EFFECTIVE AND EXPIRATION DATES

Each volume of the Code contains amendments published in the Federal Reg-
ister since the last revision of that volume of the Code. Source citations for
the regulations are referred to by volume number and page number of the Federal
Register and date of publication. Publication dates and effective dates are usu-
ally not the same and care must be exercised by the user in determining the
actual effective date. In instances where the effective date is beyond the cut-
off date for the Code a note has been inserted to reflect the future effective
date. In those instances where a regulation published in the Federal Register
states a date certain for expiration, an appropriate note will be inserted following
the text.

OMB CONTROL NUMBERS
The Paperwork Reduction Act of 1980 (Pub. L. 96-511) requires Federal agencies
to display an OMB control number with their information collection request.
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Many agencies have begun publishing numerous OMB control numbers as amend-
ments to existing regulations in the CFR. These OMB numbers are placed as
close as possible to the applicable recordkeeping or reporting requirements.

OBSOLETE PROVISIONS

Provisions that become obsolete before the revision date stated on the cover
of each volume are not carried. Code users may find the text of provisions in
effect on a given date in the past by using the appropriate numerical list of
sections affected. For the period before January 1, 2001, consult either the List
of CFR Sections Affected, 1949-1963, 1964-1972, 1973-1985, or 1986-2000, published
in 11 separate volumes. For the period beginning January 1, 2001, a ‘‘List of CFR
Sections Affected” is published at the end of each CFR volume.

INCORPORATION BY REFERENCE

What is incorporation by reference? Incorporation by reference was established
by statute and allows Federal agencies to meet the requirement to publish regu-
lations in the Federal Register by referring to materials already published else-
where. For an incorporation to be valid, the Director of the Federal Register
must approve it. The legal effect of incorporation by reference is that the mate-
rial is treated as if it were published in full in the Federal Register (b U.S.C.
562(a)). This material, like any other properly issued regulation, has the force
of law.

What is a proper incorporation by reference? The Director of the Federal Register
will approve an incorporation by reference only when the requirements of 1 CFR
part 51 are met. Some of the elements on which approval is based are:

(a) The incorporation will substantially reduce the volume of material pub-
lished in the Federal Register.

(b) The matter incorporated is in fact available to the extent necessary to
afford fairness and uniformity in the administrative process.

(¢c) The incorporating document is drafted and submitted for publication in
accordance with 1 CFR part 51.

Properly approved incorporations by reference in this volume are listed in the
Finding Aids at the end of this volume.

What if the material incorporated by reference cannot be found? If you have any
problem locating or obtaining a copy of material listed in the Finding Aids of
this volume as an approved incorporation by reference, please contact the agency
that issued the regulation containing that incorporation. If, after contacting the
agency, you find the material is not available, please notify the Director of the
Federal Register, National Archives and Records Administration, Washington DC
20408, or call 202-741-6010.

CFR INDEXES AND TABULAR GUIDES

A subject index to the Code of Federal Regulations is contained in a separate
volume, revised annually as of January 1, entitled CFR INDEX AND FINDING AIDS.
This volume contains the Parallel Table of Statutory Authorities and Agency
Rules (Table I). A list of CFR titles, chapters, and parts and an alphabetical
list of agencies publishing in the CFR are also included in this volume.

An index to the text of ‘““Title 3—The President’ is carried within that volume.

The Federal Register Index is issued monthly in cumulative form. This index
is based on a consolidation of the ‘“‘Contents’ entries in the daily Federal Reg-
ister.

A List of CFR Sections Affected (ILLSA) is published monthly, keyed to the
revision dates of the 50 CFR titles.
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REPUBLICATION OF MATERIAL

There are no restrictions on the republication of textual material appearing
in the Code of Federal Regulations.

INQUIRIES

For a legal interpretation or explanation of any regulation in this volume,
contact the issuing agency. The issuing agency’s name appears at the top of
odd-numbered pages.

For inquiries concerning CFR reference assistance, call 202-741-6000 or write
to the Director, Office of the Federal Register, National Archives and Records
Administration, Washington, DC 20408 or e-mail fedreg.info@nara.gov.

SALES

The Government Printing Office (GPO) processes all sales and distribution of
the CFR. For payment by credit card, call toll-free, 866-512-1800 or DC area, 202-
512-1800, M-F, 8 a.m. to 4 p.m. e.s.t. or fax your order to 202-512-2250, 24 hours
a day. For payment by check, write to the Superintendent of Documents, Attn:
New Orders, P.O. Box 371954, Pittsburgh, PA 15250-7954. For GPO Customer Service
call 202-512-1803.

ELECTRONIC SERVICES

The full text of the Code of Federal Regulations, the LSA (List of CFR Sections
Affected), The United States Government Manual, the Federal Register, Public
Laws, Public Papers, Weekly Compilation of Presidential Documents and the Pri-
vacy Act Compilation are available in electronic format at www.gpoaccess.gov/
nara (‘“‘GPO Access”). For more information, contact Electronic Information Dis-
semination Services, U.S. Government Printing Office. Phone 202-512-1530, or 888-
293-6498 (toll-free). E-mail, gpoaccess@gpo.gov.

The Office of the Federal Register also offers a free service on the National
Archives and Records Administration’s (NARA) World Wide Web site for public
law numbers, Federal Register finding aids, and related information. Connect
to NARA’s web site at www.archives.gov/federal-register. The NARA site also con-
tains links to GPO Access.

RAYMOND A. MOSLEY,
Director,
Office of the Federal Register.
January 1, 2007.
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THIS TITLE

Title T—AGRICULTURE is composed of fifteen volumes. The parts in these vol-
umes are arranged in the following order: parts 1-26, 27-52, 53-209, 210-299, 300-
399, 400-699, 700-899, 900-999, 1000-1199, 1200-1599, 1600-1899, 1900-1939, 1940-1949, 1950-
1999, and part 2000 to end. The contents of these volumes represent all current
regulations codified under this title of the CFR as of January 1, 2007.

The Food and Nutrition Service current regulations in the volume containing
parts 210-299, include the Child Nutrition Programs and the Food Stamp Program.
The regulations of the Federal Crop Insurance Corporation are found in the vol-
ume containing parts 400-699.

All marketing agreements and orders for fruits, vegetables and nuts appear
in the one volume containing parts 900-999. All marketing agreements and orders
for milk appear in the volume containing parts 1000-1199.

For this volume, Robert J. Sheehan was Chief Editor. The Code of Federal
Regulations publication program is under the direction of Frances D. McDonald,
assisted by Ann Worley.
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SUBCHAPTER

C—REGULATIONS AND STANDARDS UNDER

THE AGRICULTURAL MARKETING ACT OF 1946 AND THE
EGG PRODUCTS INSPECTION ACT (CONTINUED)

PART 53—LIVESTOCK (GRADING,
CERTIFICATION, AND STANDARDS)

Subpart A—Regulations

DEFINITIONS

Sec.

53.1 Meaning of words.

53.2 Designation of official certificates,
memoranda, marks, other identifica-
tions, for purposes of the Agricultural
Marketing Act.

ADMINISTRATION
53.3 Authority.
SERVICE

53.4
53.5

Kind of service.

Availability of service.

53.8 How to obtain service.

53.9 Order of furnishing service.

53.10 When request for service
made.

53.11 Withdrawal of application or request
for service.

53.12 Authority of agent.

53.13 Denial or withdrawal of service.

53.14 Financial interest of official grader.

53.15 Accessibility to livestock.

53.16 Official certificates.

53.17 Advance information concerning serv-

ice rendered.

deemed

CHARGES FOR SERVICE

53.18 Fees and other charges for service.
53.19 Payment of fees and other charges.

MISCELLANEOUS
53.20 Identification.
53.21 Errors in service.

Subpart B [Reserved]

AUTHORITY: 7 U.S.C. 1621-1627.

SOURCE: 42 FR 53902, Oct. 4, 1977, unless
otherwise noted.

Subpart A—Regulations
DEFINITIONS

§53.1 Meaning of words.

Words used in this subpart in the sin-
gular form shall be deemed to import
the plural, and vice versa, as the case
may demand. For the purposes of such

regulations, unless the context other-
wise requires, the following terms shall
be construed, respectively, to mean:

Acceptance service. The service estab-
lished and conducted under the regula-
tions for the determination and certifi-
cation or other identification of the
compliance of livestock with specifica-
tions.

Act. The Agricultural Marketing Act
of 1946 (Title II of the act of Congress
approved August 14, 1946, 60 Stat. 1087,
as amended by Pub. L. 272, 84th Cong.,
69 Stat. 553, 7 U.S.C. 1621-1627).

Administrator. The Administrator of
the Agricultural Marketing Service, or
any officer or employee of the Agricul-
tural Marketing Service to whom au-
thority has heretofore been delegated,
or to whom authority may hereafter be
delegated, to act in his stead.

Agricultural Marketing Service. The
Agricultural Marketing Service of the
Department.

Applicant. Any person who has ap-
plied for service under the regulations.

Branch. The Livestock Market News
Branch of the Division.

Chief. The Chief of the Branch, or any
officer or employee of the Branch to
whom authority has heretofore been
delegated, or to whom authority may
hereafter be delegated, to act in his
stead.

Class. A subdivision of livestock
based on essential physical character-
istics that differentiate between major
groups of the same kind of species.

Compliance. Conformity of livestock
to the specifications under which the
livestock was purchased or sold, with
particular reference to the weight,
quality or other characterics of live-
stock.

Cooperative agreement. A cooperative
agreement between the Agricultural
Marketing Service and another Federal
agency or a State agency, or other
agency, organization or person as spec-
ified in the Agricultural Marketing Act
of 1946, as amended, for conducting the
service.



§53.2

Department. The United States De-
partment of Agriculture.

Director. The Director of the Division
or any officer or employee of the Divi-
sion to whom authority has heretofore
been delegated, or to whom authority
may hereafter be delegated, to act in
his stead.

Division. Livestock, Poultry,
and Seed Division.

Financially interested person. Any per-
son having a financial interest in the
livestock involved, including but not
limited to the shipper, receiver, pro-
ducer, seller, buyer, or carrier of the
livestock or products.

Grade. (1) As a noun, this term means
an important commercial subdivision
of livestock based on certain definite
and preference determining factors,
such as, but not limited to, conforma-
tion, finish, and muscling in livestock.

(2) As a verb, this term means to de-
termine the class, grade, or other qual-
ity of livestock according to applicable
standards for such livestock.

Grading service. The service estab-
lished and conducted under the regula-
tions for the determination and certifi-
cation or other identification of the
class, grade, or other quality of live-
stock under standards.

Legal holiday. Those days designated
as legal public holidays in title 5,
United States Code, section 6103(a).

Livestock. Cattle, sheep, swine, or
goats.

Official grader. An employee of the
Department or other person authorized
by the Department to determine and
certify or otherwise identify the class,
grade, other quality, or compliance of
livestock under the regulations.

Person. Any individual, partnership,
corporation, or other legal entity, or
Government agency.

Regulations. The regulations in this
subpart.

Service. Grading service or acceptance
service.

Specifications. Description with re-
spect to the class, grade, other quality,
quantity or condition of livestock ap-
proved by the Administrator, and
available for use by the industry re-
gardless of the origin of the descrip-
tions.

Standards. The standards of the De-
partment contained in Official United

Grain
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States Standards for Grades of: Carcass
Beef; Veal and Calf Carcasses; Lamb,
Yearling Mutton, and Mutton Car-
casses; and, Pork Carcasses.

Supervisor. An official person des-
ignated by the Director or Chief to su-
pervise and maintain uniformity and
accuracy of service under the regula-
tions.

[42 FR 53902, Oct. 4, 1977, as amended at 63 FR
72101, Dec. 31, 1998]

§53.2 Designation of official certifi-
cates, memoranda, marks, other
identifications, for purposes of the
Agricultural Marketing Act.

Subsection 203(h) of the Agricultural
Marketing Act of 1946, as amended by
Pub. L. 272, 84th Congress, provides
criminal penalties for various specified
offenses relating to official certifi-
cates, memoranda, marks or other
identifications, and devices for making
such marks or identifications, issued or
authorized under section 203 of said
act, and certain misrepresentations
concerning the inspection or grading of
agricultural products under said sec-
tion. For the purposes of said sub-
section and the provisions in this part,
the terms listed below shall have the
respective meanings specified:

(a) Official certificate means any form
of certification, either written or print-
ed, including that prescribed in §53.16,
used under the regulations to certify
with respect to the inspection, class,
grade, quality, size, quantity, or condi-
tion of livestock with applicable speci-
fications.

(b) Official memorandum means any
initial record of findings made by an
authorized person in the process of
grading, determining compliance, or
inspecting, pursuant to the regula-
tions, any processing or plant-oper-
ation report made by an authorized
person in connection with grading, de-
termining compliance, inspecting, or
sampling under the regulations, and
any report made by an authorized per-
son of services performed pursuant to
the regulations.

(c) Official mark or other official identi-
fication means any form of mark or
other identification, used under the
regulations in marking livestock
thereof, to show inspection, class,
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grade, quality, size, quantity, or condi-
tion of the livestock (including the
compliance of livestock with applicable
specifications), or to maintain the
identity of livestock for which service
is provided under the regulations.

ADMINISTRATION

§53.3 Authority.

The Director is charged with the ad-
ministration of the regulations and the
Act insofar as they relate to livestock.

SERVICE

§53.4 Kind of service.

Grading service under the regula-
tions shall consist of the determination
and certification and other identifica-
tion, upon request by the applicant, of
the class, grade, or other quality of
livestock under applicable standards.
Class, grade and other quality may be
determined under said standards for
livestock. Acceptance service under
the regulations shall consist of the de-
termination of the conformity of live-
stock to specifications approved by the
Director or Chief and the certification
and other identification of such live-
stock in accordance with specifica-
tions, upon request by the applicant.

[42 FR 53902, Oct. 4, 1977, as amended at 63 FR
72101, Dec. 31, 1998]

§53.5 Availability of service.

Service under these regulations may
be made available with respect to live-
stock shipped or received in interstate
commerce, and with respect to the
livestock not so shipped or received if
the Director or Chief determines that
the furnishing of service for such live-
stock would facilitate the marketing,
distribution, processing, or utilization
of agricultural products through com-
mercial channels. Also, such service
may be made available under a cooper-
ative agreement. Service under these
regulations shall be provided without
discrimination as to race, color, sex,
creed, or national origin.

§53.8 How to obtain service.

(a) Application. Any person may apply
to the Director or Chief for service
under the regulations with respect to
livestock in which the applicant is fi-

§53.12

nancially interested. The application
shall be made on a form approved by
the Director.

(b) Notice of eligibility for service. The
applicant for service will be notified
whether his application is approved.

(c) Request by applicant for service—(1)
Noncommitment. Upon notification of
the approval on an application for serv-
ice, the applicant may, from time to
time as desired, make oral or written
requests for service under the regula-
tions with respect to specific livestock
for which the service is to be furnished
under such application. Such requests
shall be made at a market news office
either directly or through any em-
ployee of the Agricultural Marketing
Service who may be designated for
such purposes.

§53.9 Order of furnishing service.

Service under the regulations shall
be furnished to applicants in the order
in which requests therefor are received,
insofar as consistent with good man-
agement, efficiency and economy.
Precedence will be given, when nec-
essary, to requests made by any gov-
ernment agency or any regular user of
the service.

§53.10 When request
deemed made.

A request for service under the regu-
lations shall be deemed to be made
when received by a market news office.
Records showing the date and time of
the request shall be made and kept in
such office.

for service

§53.11 Withdrawal of application or
request for service.

An application or a request for serv-
ice under the regulations may be with-
drawn by the applicant at any time be-
fore the application is approved or
prior to performance of service, upon
payment, in accordance with §§53.18
and 53.19, of any expenses already in-
curred by the Agricultural Marketing
Service in connection therewith.

§53.12 Authority of agent.

Proof of the authority of any person
making an application or a request for
service under the regulations on behalf
of any other person may be required at
the discretion of the Director or Chief



§53.13

or the official in charge of the market
news office or other employee receiving
the application or request under §53.8.

§53.}3 Denial or withdrawal of serv-
ice.

(a) For misconduct—(1) Bases for denial
or withdrawal. An application or a re-
quest for service may be rejected, or
the benefits of the service may be oth-
erwise denied to, or withdrawn from,
any person who, or whose employee or
agent in the scope of his employment
or agency: (i) Has willfully made any
misrepresentation or has committed
any other fraudulent or deceptive prac-
tice in connection with any application
or request for service under the regula-
tions; (ii) has given or attempted to
give, as a loan or for any other pur-
pose, any money, favor, or other thing
of value, to any employee of the De-
partment authorized to perform any
function under the regulations; (iii) has
interfered with or obstructed, or at-
tempted to interfere with or to ob-
struct, any employee of the Depart-
ment in the performance of his duties
under the regulations by intimidation,
threats, assaults, abuse, or any other
improper means; (iv) has knowingly
falsely made, issued, altered, forged, or
counterfeited any official certificate,
memorandum, mark, or other identi-
fication; (v) has knowingly uttered,
published, or used as true any such
falsely made, issued, altered, forged, or
counterfeited certificate, memo-
randum, mark, identification, or de-
vice; (vi) has knowingly obtained or re-
tained possession of any such falsely
made, issued, altered, forged, or coun-
terfeited certificate, memorandum,
mark, identification, or device, or of
any livestock bearing any such falsely
made, issued, altered, forged, or coun-
terfeited mark or identification; or
(vii) has in any manner not specified in
this paragraph violated subsection
203(h) of the Act: Provided, That para-
graph (a)(1)(vi) of this section shall not
be deemed to be violated if the person
in possession of any item mentioned
therein notifies the Director or Chief
without delay that he has possession of
such item and, surrenders it to the Di-
rector or Chief or destroys it or brings
it into compliance with the regulations
by obliterating or removing the viola-
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tive features under supervision of the
Director or Chief: And provided, further,
That paragraph (a)(1)(ii) through (vi) of
this section shall not be deemed to be
violated by any act committed by any
person prior to the making of an appli-
cation for service under the regulations
by the principal person. An application
or a request for service may be re-
jected, or the benefits of the service
may be otherwise denied to, or with-
drawn from, any person who, or whose
employee or agent in the scope of his
employment or agency, has committed
any of the offenses specified in para-
graph (a)(1) (i) through (vii) of this sec-
tion after such application was made.
Moreover, an application or a request
for service made in the name of a per-
son otherwise eligible for service under
the regulations may be rejected, or the
benefits of the service may be other-
wise denied to, or withdrawn from,
such a person (a) in case the service is
or would be performed at an establish-
ment operated (I) by a corporation,
partnership, or other person from
whom the benefits of the service are
currently being withheld under this
paragraph, or (2) by a corporation,
partnership, or other person having an
officer, director, partner, or substan-
tial investor from whom the benefits of
the service are currently being with-
held and who has any authority with
respect to the establishment where
service is or would be performed, or (b)
in case the service is or would be per-
formed with respect to any livestock in
which any corporation, partnership, or
other person within paragraph
(a)(1)(vii)(a)(I) of this section has a
contract or other financial interest.

(2) Procedure. All cases arising under
this paragraph shall be conducted in
accordance with the Rules of Practice
Governing Formal Adjudicatory Pro-
ceedings Instituted by the Secretary
Under Various Statutes set forth in
§§1.130 through 1.151 of this title and
the Supplemental Rules of Practice in
part 50 of this chapter.

(b) For miscellaneous reasons. An ap-
plication or a request for service may
be rejected, or the benefits of the serv-
ice may be otherwise denied to, or
withdrawn from, any person, without a
hearing, by the official in charge of the
appropriate market news office with
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the concurrence of the Director or
Chief: (1) For administrative reasons
such as the mnonavailability of per-
sonnel to perform the service; (2) for
the failure to pay for service; (3) for
other noncompliance with the condi-
tions on which service is available as
provided in the regulations, except
matters covered by paragraph (a) of
this section; or (4) in case the person is
a partnership, corporation, or other
person from whom the benefits of the
service are currently being withheld
under paragraph (a) of this section. No-
tice of such denial or withdrawal, and
the reasons therefor, shall promptly be
given to the person involved.

(c) Filing of records. The final orders
in formal proceedings under paragraph
(a) of this section to deny or withdraw
the service under the regulations (ex-
cept orders required for good cause to
be held confidential and not cited as
precedents) and other records in such
proceedings (except those required for
good cause to be held confidential)
shall be filed with the Hearing Clerk
and shall be available for inspection by
persons having a proper interest there-
in.

[42 FR 53902, Oct. 4, 1977, as amended at 60 FR
8464, Feb. 14, 1995]

§53.14 Financial
grader.

interest of official

No official grader shall grade or de-
termine compliance of any livestock in
which he or any of his relatives by
blood or marriage is directly or indi-
rectly financially interested.

§53.15 Accessibility to livestock.

(a) The applicant shall cause live-
stock, with respect to which service is
requested, to be made easily accessible
for examination and to be so placed,
with adequate illuminating facilities,
as to disclose their class, grade, other
quality, and compliance. Supervisors
and other employees of the Department
responsible for maintaining uniformity
and accuracy of service under the regu-
lations shall have access to all parts of
establishments covered by approved ap-
plications for service under the regula-
tions, for the purpose of examining all
livestock in the establishments which
have been or are to be graded or exam-
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ined for compliance with specifica-
tions.
(b) [Reserved]

§53.16 Official certificates.

(a) Required; exception. The official
grader shall prepare, sign, and issue a
livestock acceptance certificate cov-
ering livestock for which compliance
has been determined.

(b) Where weight is certified, the
word ‘‘Not” shall be deleted from the
phrases ‘“Weights Not Verified.”

(c) Distribution. The original certifi-
cate, and not to exceed two copies,
shall be delivered or mailed to the ap-
plicant or other person designated by
him. The remaining copies shall be for-
warded as required by agency, division,
and branch instructions. Additional
copies will be furnished to any person
financially interested in livestock in-
volved with the concurrence of the ap-
plicant and upon payment of fees, as
provided in §53.18(d).

§58.17 Advance information
cerning service rendered.

Upon request of any applicant, all or
any part of the contents of any certifi-
cate issued to him under the regula-
tions, or other notification concerning
the determination of class, grade, other
quality, or compliance of livestock for
such applicant may be transmitted by
telegraph or telephone to him, or to
any person designated by him, at his
expense.

con-

CHARGES FOR SERVICE

§53.18 Fees and other charges for
service.

Fees and other charges equal as near-
ly as may be to the cost of the services
rendered shall be assessed and col-
lected from applicants in accordance
with the following provisions unless
otherwise provided in the cooperative
agreement under which the services are
furnished, or as provided in §53.8.

(a) Fees based on hourly rates. Except
as otherwise provided in this section,
fees for service shall be based on the
time required to render the service,
calculated to the nearest 15-minute pe-
riod, including time required for the
preparation of certificates and travel
of the official grader in connection
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with the performance of service. A
minimum charge for 1 hour shall be
made for service pursuant to each re-
quest notwithstanding that the time
required to perform service may be less
than 60 minutes. The base hourly rate
shall be $29.40 per hour for work per-
formed between the hours of 6 a.m. and
6 p.m., Monday through Friday, except
on legal holidays; $32.80 per hour for
work performed before 6 a.m. or after 6
p.m., Monday through Friday, and any-
time Saturday or Sunday except on
legal holidays; and $58.80 per hour for
all work performed on legal holidays.

(b) Travel charges. When service is re-
quested at a place so distant from an
official grader’s headquarters, or place
of prior assignment on a circuitous
routing that a total of one-half hour or
more is required for the grader to trav-
el to such place and back to the head-
quarters, or to the next place of assign-
ment on a circuitous routing, the
charge for such service shall include a
mileage charge administratively deter-
mined by the Chief, and travel tolls, if
applicable, for such travel prorated
against all the applicants furnished the
service involved on an equitable basis,
or where the travel is made by public
transportation (including hired vehi-
cle), a fee equal to the actual cost
thereof. However, the applicant will
not be charged a new mileage rate
without notification before the service
is rendered.

(c) Per diem charges. When service is
requested at a place away from the of-
ficial grader’s headquarters, the fee for
such service shall include a per diem
charge if the employee performing the
service is paid per diem in accordance
with existing travel regulations. Per
diem charges to applicants will cover
the same period of time for which the
grader receives per diem reimburse-
ment. The per diem rate will be admin-
istratively determined by the Chief.
However, the applicant will not be
charged a new per diem rate without
notification before the service is ren-
dered.

(d) Fees for extra copies of certificates.
In addition to copies of certificates fur-
nished under §53.16, any financially in-
terested person may obtain not to ex-
ceed three copies of any such certifi-
cate within 1 year from its date of
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issuance upon payment of a fee of $1.00,
and not to exceed three copies of any
such certificate at any time thereafter,
while a copy of such certificate is on
file in the Department, upon payment
of a fee of $5.00.

(e) Other charges. When costs, other
than costs specified in paragraphs (a),
(b), (c), and (d) of this section, are in-
volved in providing the services, the
applicant will be charged for these
costs. The amount of these charges will
be determined administratively by the
Chief. However, the applicant will not
be charged for such cost without notifi-
cation before the service is rendered of
the charge for such item of expense.

[42 FR 53902, Oct. 4, 1977, as amended at 47 FR
54927, Dec. 7, 1982; 48 FR 16874, Apr. 20, 1983]

§53.19 Payment of fees and other
charges.

Fees and other charges for service
shall be paid in accordance with the
following provisions unless otherwise
provided in the cooperative agreement
under which the service is furnished.
Upon receipt of billing for fees and
other charges for service the applicant
shall remit by check, draft, or money
order, made payable to the Agricul-
tural Marketing Service, U.S.D.A.,
payment for the service in accordance
with directions on the billing, and such
fees and charges shall be paid in ad-
vance if required by the official grader
or other authorized official.

MISCELLANEOUS

§53.20 Identification.

All official graders and supervisors
shall have their Agricultural Mar-
keting Service identification cards in
their possession at all times while they
are performing any function under the
regulations and shall identify them-
selves by such cards upon request.

§53.21 Errors in service.

When an official grader, supervisor,
or other responsible employee of the
Branch has evidence of misgrading, or
of incorrect certification or other in-
correct determination or identification
as to the class, grade, other quality, or
compliance of livestock, he shall report
the matter to his immediate super-
visor. The supervisor will investigate
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the matter and, if he deems advisable,
will report it to the owner or his agent.
The supervisor shall take appropriate
action to correct errors found in the
determination or identification of
class, grade or other quality or compli-
ance of livestock if the livestock is
still owned by the person who owned
them when, and are still located at the
establishment where, the incorrect
service was rendered and if such service
was rendered by a grader under the ju-
risdiction of such supervisor, and the
supervisor shall take adequate meas-
ures to prevent the recurrence of such
errors.

Subpart B [Reserved]

PART 54—MEATS, PREPARED
MEATS, AND MEAT PRODUCTS
(GRADING, CERTIFICATION, AND
STANDARDS)

Subpart A—Regulations
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AUTHORITY: 7 U.S.C. 1621-1627.

SOURCE: 42 FR 53921, Oct. 4, 1977, unless
otherwise noted. Redesignated at 46 FR 63203,
Dec. 31, 1981.

Subpart A—Regulations
DEFINITIONS

§54.1 Meaning of words.

Words used in this subpart in the sin-
gular form shall be deemed to import
the plural, and vice versa, as the case
may demand. For the purposes of such
regulations, unless the context other-
wise requires, the following terms shall
be construed, respectively, to mean:

Administrator. The Administrator of
the Agricultural Marketing Service, or
any officer or employee of the Agricul-
tural Marketing Service to whom au-
thority has heretofore been delegated
or to whom authority may hereafter be
delegated, to act in his stead.

Agricultural Marketing Service. The
Agricultural Marketing Service of the
Department.

Animals. Cattle,
goats.

Applicant. Any person who has ap-
plied for service under the regulations.

Branch. The Meat Grading Branch of
the Division.

Carcass. The commercially prepared
or dressed body of any animal intended
for human food.

Carcass Data Service. The service es-
tablished and conducted under the reg-
ulations to provide producers and other
interested persons with data on carcass
characteristics.

Certification service. The service es-
tablished and conducted under the reg-
ulations for the determination and cer-
tification or other identification of the
compliance of products with specifica-
tions.

sheep, swine, or
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Chief. The Chief of the Branch, or any
officer or employee of the Branch to
whom authority has heretofore been
delegated, or to whom authority may
hereafter be delegated, to act in his
stead.

Class. A subdivision of a product
based on essential physical character-
istics that differentiate between major
groups of the same kind of species.

Compliance. Conformity of a product
to the specifications under which the
product was purchased or sold, with
particular reference to the quality,
cleanliness, state of refrigeration,
method of processing, and trim of prod-
ucts.

Contract wverification service. A pro-
gram allowing institutions or other
large purchasers of commodity prod-
ucts to have those products compared
to contractual requirements.

Cooperative agreement. A cooperative
agreement between the Agricultural
Marketing Service and another Federal
agency or a State agency, or other
agency, organization or person as spec-
ified in the Agricultural Marketing Act
of 1946, as amended, for conducting the
service.

Department. The United States De-
partment of Agriculture.

Director. The Director of the Division,
or any officer or employee of the Divi-
sion to whom authority has heretofore
been delegated, or to whom authority
may hereafter be delegated, to act in
his stead.

Division. The Meat Quality Division
of the Agricultural Marketing Service.

Fabricating. Cutting into wholesale or
retail cuts, dicing or grinding.

Federal Meat Inspection. The meat in-
spection system conducted under the
Federal Meat Inspection Act as amend-
ed by the Wholesome Meat Act (21
U.S.C. 601 et seq.) and the regulations
thereunder (9 CFR chapter III, sub-
chapter A).

Financially interested person. Any per-
son having a financial interest in the
products involved, including but not
limited to the shipper, receiver, pro-
ducer, seller, buyer, or carrier of the
products.

Grade. (1) As a noun, this term means
an important commercial subdivision
of a product based on certain definite
and preference determining factors,
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such as, but not limited to, conforma-
tion, finish, and quality in meats.

(2) As a verb, this term means to de-
termine the class, grade, or other qual-
ity of a product according to applicable
standards for such product.

Grading Service. The service estab-
lished and conducted under the regula-
tions for the determination and certifi-
cation or other identification of the
class, grade, or other quality of prod-
ucts under standards.

Immediate container. The carton, can,
pot, tin, casing, wrapper, or other re-
ceptacle or covering constituting the
basic unit in which products are di-
rectly contained or wrapped when
packed in the customary manner for
delivery to the meat trade or to con-
sumers.

Institutional Meat Purchase Specifica-
tions. Specifications describing various
meat cuts, meat products, and meat
food products derived from all live-
stock species, commonly abbreviated
“IMPS”’, and intended for use by any
meat procuring activity. For labeling
purposes, only product certified by the
Meat Grading and Certification Branch
may contain the letters “IMPS”’ on the
product label.

Legal Holiday. Those days designated
as legal public holidays in title 5,
United States Code, section 6103(a).

Livestock. Bovine, ovine, porcine.

Meat. The edible part of the muscle of
an animal, which is skeletal, or which
is found in the tongue, in the dia-
phragm, in the heart, or in the esoph-
agus, and which is intended for human
food, with or without the accom-
panying and overlying fat and the por-
tions of bone, skin, sinew, nerve, and
blood vessels which normally accom-
pany the muscle tissue and which are
not separated from it in the process of
dressing. This term does not include
the muscle found in the lips, snout, or
ears.

Meat by-products. All edible parts
(other than meat and prepared meats)
intended for human food, derived from
one or more animals, and including but
not limited to such organs and parts as
livers, Kkidneys, sweetbreads, brains,
lungs, spleens, stomachs, tripe, lips,
snouts, and ears.

Meat food products. Any articles in-
tended for human food (other than
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meat, prepared meats, and meat by-
products) which are derived or prepared
in whole or in substantial and definite
part, from any portion of any animal,
except such articles as
organotherapeutic substances, meat
juice, meat extract, and the like, which
are only for medicinal purposes and are
advertised only to the medical profes-
sion.

Office of grading. The office of an offi-
cial grader.

Official grader. An employee of the
Department or other person authorized
by the Department to determine and
certify or otherwise identify the class,
grade, other quality, or compliance of
products under the regulations.

Person. Any individual, partnership,
corporation, or other legal entity, or
Government agency.

Prepared meats. The products in-
tended for human food which are ob-
tained by subjecting meat to drying,
curing, smoking, cooking, grinding,
seasoning, or flavoring, or to any com-
bination of such procedures, and to
which no considerable quantity of any
substance other than meat or meat by-
products has been added.

Processing. Drying, curing, smoking,
cooking, seasoning, or flavoring or any
combination of such processes, with or
without fabricating.

Products. Meats, prepared meats,
meat by-products, or meat food prod-
ucts.

Quality. A combination of the inher-
ent properties of a product which de-
termines its relative degree of excel-
lence.

Quality grade. A designation based on
those characteristics of meat which
predict the palatability characteristics
of the lean.

Quality Systems Certification Program.
A multifaceted program allowing all
aspects of the livestock industry to
have quality systems, or processes
within quality systems, verified by
AMS agent(s) to effectuate use of such
quality systems to meet contractual
requirements, or as a marketing tool.

Service. Grading service or acceptance
service.

Shipping container. The receptacle or
covering in which one or more imme-
diate containers of products are packed
for transportation.
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Specifications. Descriptions with re-
spect to the class, grade, other quality,
quantity or condition of products, ap-
proved by the Administrator, and
available for use by the industry re-
gardless of the origin of the descrip-
tions.

Standards. The standards of the De-
partment contained in Official United
States Standards for Grades of: Carcass
Beef; Veal and Calf Carcasses; Lamb,
Yearling Mutton, and Mutton Car-
casses; and, Pork Carcasses.

Supervisor of grading. An official grad-
er or other person designated by the
Director or Chief to supervise and
maintain uniformity and accuracy of
service under the regulations.

The Act. The Agricultural Marketing
Act of 1946 (Title II of the act of Con-
gress approved August 14, 1946, 60 Stat.
1087, as amended by Pub. L. 272, 84th
Cong., 69 Stat. 563, 7 U.S.C. 1621-1627).

The regulations. The regulations in
this subpart.

Yield grade. A designation which re-
flects the estimated yield of retail cuts
that may be obtained from a beef,
lamb, yearling mutton, or mutton car-
cass.

[42 FR 53921, Oct. 4, 1977, as amended at 45 FR
51762, Aug. 5, 1980. Redesignated at 46 FR
63203, Dec. 31, 1981, as amended at 61 FR
11505, Mar. 21, 1996; 63 FR 72102, Dec. 31, 1998]

§54.2 Designation of official certifi-
cates, memoranda, marks, other
identifications, and devices for pur-
Koses of the Agricultural Marketing

ct.

Subsection 203(h) of the Agricultural
Marketing Act of 1946, as amended by
Pub. L. 272, 84th Congress, provides
criminal penalties for various specified
offenses relating to official certifi-
cates, memoranda, marks or other
identifications, and devices for making
such marks or identifications, issued or
authorized under section 203 of said
act, and certain misrepresentations
concerning the inspection or grading of
agricultural products under said sec-
tion. For the purposes of said sub-
section and the provisions in this part,
the terms listed below shall have the
respective meanings specified:

(a) Official certificate means any form
of certification, either written or print-
ed, used under the regulations to cer-
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tify with respect to the inspection,
class, grade, quality, size, quantity, or
condition of products (including the
compliance of products with applicable
specifications).

(b) Official memorandum means any
initial record of findings made by an
authorized person in the process of
grading, determining compliance, in-
specting, or sampling pursuant to the
regulations, any processing or plant-
operation report made by an author-
ized person in connection with grading,
determining compliance, inspecting, or
sampling under the regulations, and
any report made by an authorized per-
son of services performed pursuant to
the regulations.

(c) Official mark or other official identi-
fication means any form of mark or
other identification, including those
prescribed in §54.17; used under the reg-
ulations in marking any products, or
the immediate or shipping containers
thereof, to show inspection class, grade
quality, size quantity, or condition of
the products (including the compliance
of products with applicable specifica-
tions), or to maintain the identity of
products for which service is provided
under the regulations.

(d) Official device means any roller,
stamp, brand or other device used
under the regulations to mark any
products or the immediate or shipping
containers, thereof, with any official
mark or other official identification.

ADMINISTRATION

§54.3 Authority.

The Chief is charged with the admin-
istration, under the general super-
vision and direction of the Director, of
the regulations and the Act insofar as
they relate to products.

SERVICE

§54.4 Kind of service.

(a) Grading service under the regula-
tions shall consist of the determination
and certification and other identifica-
tion, upon request by the applicant, of
the class, grade, or other quality of
products under applicable standards.
Class, grade, and other quality may be
determined under said standards for
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meat of cattle, sheep, or swine in car-
cass form only, except upon approval
by the Director upon his determination
of good cause and provided that the
meat can be identified in conformance
with the standards.

(b) Certification service under the
regulations shall consist of the deter-
mination of the conformity of products
to specifications approved by the Di-
rector or Chief and the certification
and other identification of such live-
stock or products in accordance with
specifications, upon request by the ap-
plicant. Determination as to product
compliance with specifications for in-
gredient content or method of prepara-
tion may be based upon information re-
ceived from the inspection system hav-
ing jurisdiction over the products in-
volved.

(c) The Carcass Data Service, under
the regulations, shall consist of the
evaluation of carcass characteristics,
in accordance with applicable official
United States Standards of carcasses of
animals identified with the official
eartag as shown in §54.17, the recording
of such data, and transmittal of the
data to, or as directed by, the applicant
for the service.

(d) The Contract Verification Serv-
ice, under the regulations, provides
wholesale buyers of noncertified com-
modity products a method of deter-
mining whether procurement(s) met
contractually specified requirements.

[63 FR 72102, Dec. 31, 1998, as amended at 70
FR 58971, Oct. 11, 2005]

§54.5 Availability of service.

Service under these regulations may
be made available with respect to prod-
ucts shipped or received in interstate
commerce, and with respect to the
products not so shipped or received if
the Director or Chief determines that
the furnishing of service for such prod-
ucts would facilitate the marketing,
distribution, processing, or utilization
of agricultural products through com-
mercial channels. Also, such service
may be made available under a cooper-
ative agreement. Service under these
regulations shall be provided without
discrimination as to race, color, sex,
creed, or national origin. Service will
be furnished for products only if they
were derived from animals slaughtered
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in federally inspected establishments
or operated under State meat inspec-
tion in a State other than one des-
ignated in 9 CFR 331.2. Service under
these regulations will be furnished for
imported meat only if it is marked so
that the name of the country of origin
appears on most of the major retail
cuts. The mark of foreign origin shall
be imprinted by roller brand or hand-
stamp and shall be applied so that the
imprint is at least 2 inches from the
backbone of lamb, 3 inches from the
backbone of veal and calf, and 4 inches
from the backbone of beef carcasses.
The mark of foreign origin shall be re-
peated parallel to the backbone of the
carcass so as to appear on each round,
rump, full loin, rib, and chuck of each
bovine and ovine carcass in letters at
least one-fourth of an inch high, with
no more than three-fourths of an inch
space between impressions. Imprints of
each such brand shall be submitted to
the Chief for the determination of com-
pliance with these regulations prior to
use of the brand on meats offered for
Federal grading. It shall be the respon-
sibility of the applicant to notify the
meat grade performing the service
whenever imported meat is offered for
grading.

§54.6 How to obtain service.

(a) Application. Any person may apply
to the Director or Chief for service
under the regulations with respect to
products in which the applicant is fi-
nancially interested. The application
shall be made on a form approved by
the Director. In any case in which the
service is intended to be furnished at
an establishment not operated by the
applicant, the application shall be ap-
proved by the operator of such estab-
lishment and such approval shall con-
stitute an authorization for any em-
ployees of the Department to enter the
establishment for the purpose of per-
forming their functions under the regu-
lations. The application shall state:

(1) The name and address of the es-
tablishment at which service is desired;
(2) the name and post office address of
the applicant; (3) the financial interest
of the applicant in the products, except
where application is made by an offi-
cial of a Government agency in his offi-
cial capacity; and (4) the signature of
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the applicant (or the signature and
title of his representative). The appli-
cation shall indicate the legal status of
the applicant as an individual, partner-
ship, corporation, or other form of
legal entity. Any change in such sta-
tus, at any time while service is being
received, shall be promptly reported to
the Director or Chief by the person re-
ceiving the service.

(b) Notice of eligibility for service. The
applicant for service at any establish-
ment will be notified whether his appli-
cation is approved.

(c) Request by applicant for service—(1)
Noncommitment. Upon notification of
the approval on an application for serv-
ice, the applicant may, from time to
time as desired, make oral or written
requests for service under the regula-
tions with respect to specific products
for which the service is to be furnished
under such application. Such requests
shall be made at an office for grading
either directly or through any em-
ployee of the Agricultural Marketing
Service who may be designated for
such purposes.

(2) Commitment. If desired, the appli-
cant may request to enter into an
agreement with the Agricultural Mar-
keting Service for the furnishing of
service on a weekly commitment basis,
whereby the applicant agrees to pay for
8 hours of service per day, 5 days per
week, Monday through Friday, exclud-
ing Federal legal holidays occurring
Monday through Friday on which no
grading and certification services are
performed, as provided in §54.27(b), and
the Agricultural Marketing Service
agrees to make an official grader avail-
able to perform such service for the ap-
plicant. However, the Agricultural
Marketing Service reserves the right to
use any grader assigned to a plant
under such a commitment to perform
service for other applicants when, in
the opinion of the Chief, the grader is
not needed to perform service for the
commitment applicant. An applicant
who terminates a commitment, and
within 1 year after cancellation is
granted a new commitment at his re-
quest, shall pay for the moving costs
actually incurred by the Agricultural
Marketing Service to cover the trans-
fer of the grader who will service the
applicant’s new commitment. If more
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than one applicant is involved in the
reapplication for a canceled meat grad-
ing and certification commitment re-
quiring the transfer of the grader, the
moving costs will be prorated among
the applicants according to each appli-
cant’s committed portion of the grad-
er’s services. However, the moving
costs will be charged only to those ap-
plicants who were parties to the pre-
viously canceled commitment. An ap-
plicant may, for periods of 3 months or
less, enter into an agreement by memo-
randum with the Agricultural Mar-
keting Service for the furnishing of
service on a weekly basis. In the latter
case, transfer of graders would not be
involved and charges will be made in
accordance with §54.27.

[42 FR 53921, Oct. 4, 1977. Redesignated at 46
FR 63203, Dec. 31, 1981, as amended at 47 FR
44704, Oct. 12, 1982]

§54.7 Order of furnishing service.

Service under the regulations shall
be furnished to applicants in the order
in which requests therefor are received,
insofar as consistent with good man-
agement, efficiency and economy.
Precedence will be given, when nec-
essary, to requests made by any gov-
ernment agency or any regular user of
the service, and to requests for appeal
service under §54.20.

§54.8 When request
deemed made.

for service

A request for service under the regu-
lations shall be deemed to be made
when received by an office of grading.
Records showing the date and time of
the request shall be made and kept in
such office. However, in the case of the
Carcass Data Service, the purchase of
official USDA eartags shall constitute
a request for such service and the req-
uisition form used to purchase the
eartags shall be kept in the designated
office of record.

§54.9 Withdrawal of application or re-
quest for service.

An application or a request for serv-
ice under the regulations may be with-
drawn by the applicant at any time be-
fore the application is approved or
prior to performance of service, upon
payment, in accordance with §§54.27
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and 54.28, of any expenses already in-
curred by the Agricultural Marketing
Service in connection therewith.

§54.10 Authority of agent.

Proof of the authority of any person
making an application or a request for
service under the regulations on behalf
of any other person may be required at
the discretion of the Director or Chief
or the official in charge of the office of
grading or other employee receiving
the application or request under §54.6.

§54..11 Denial or withdrawal of serv-
ice.

(a) For misconduct—(1) Bases for denial
or withdrawal. An application or a re-
quest for service may be rejected, or
the benefits of the service may be oth-
erwise denied to, or withdrawn from,
any person who, or whose employee or
agent in the scope of his employment
or agency:

(i) Has wilfully made any misrepre-
sentation or has committed any other
fraudulent or deceptive practice in con-
nection with any application or request
for service under the regulations;

(ii) Has given or attempted to give,
as a loan or for any other purpose, any
money, favor, or other thing of value,
to any employee of the Department au-
thorized to perform any function under
the regulations;

(iii) Has interfered with or ob-
structed, or attempted to interfere
with or to obstruct, any employee of
the Department in the performance of
his duties under the regulations by in-
timidation, threats, assaults, abuse, or
any other improper means;

(iv) Has knowingly falsely made,
issued, altered, forged, or counterfeited
any official certificate, memorandum,
mark, or other identification, or device
for making any such mark or identi-
fication;

(v) Has knowingly uttered, published,
or used as true any such falsely made,
issued, altered, forged, or counterfeited
certificate, memorandum, mark, iden-
tification, or device;

(vi) Has knowingly obtained or re-
tained possession of any such falsely
made, issued, altered, forged, or coun-
terfeited certificate, memorandum,
mark, identification, or device, or of
any such official device, or of any prod-
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uct bearing any such falsely made,
issued, altered, forged, or counterfeited
mark or identification, or of any car-
cass or wholesale or retail cut bearing
any designation specified in paragraph
(a)(1)(vii) of this section which has not
been federally graded or derived from a
carcass graded as being of the indicated

grade;

(vii) Has applied the designation
“Prime,” ‘‘Choice,” ‘‘Select,” “Good,”
“Standard,” ‘‘Commercial,” ““Utility,”
“Cutter,” ‘‘Canner,” ‘‘Cull,” ‘“Me-

dium,” “No. 1,”” “No. 2,” “No. 3,” “No.
4,” ‘“Yield Grade 1,” ‘‘Yield Grade 2,”
“Yield Grade 3,” ‘“Yield Grade 4,” or
“Yield Grade 5 by stamp, or brand di-
rectly on any carcass, wholesale cut, or
retail cut of any carcass, as part of a
grade designation;

(viii) Has applied to immediate con-
tainers or shipping containers of car-
casses, wholesale cuts, or retail cuts,
grade designations specified in para-
graph (a)(1)(vii) of this section, when
such carcasses, wholesale cuts, or re-
tail cuts contained therein have not
been federally graded;

(ix) Has knowingly used, moved, or
otherwise altered, in any manner, meat
or meat products identified by an offi-
cial product control device, mark, or
other identification as specified in
§54.17, or has removed such official de-
vice, mark, or identification from the
meat or meat products so identified
without the express permission of an
authorized representative of the USDA;
or

(x) Has in any manner not specified
in this paragraph violated subsection
203(h) of the AMA: Provided, That para-
graph (a)(1)(vi) of this section shall not
be deemed to be violated if the person
in possession of any item mentioned
therein notifies the Director or Chief
without such delay that he has posses-
sion of such item and, in the case of an
official device, surrenders it to the
Chief, and, in the case of any other
item, surrenders it to the Director or
Chief or destroys it or brings it into
compliance with the regulations by ob-
literating or removing the violative
features under supervision of the Direc-
tor or Chief: And provided further, That
paragraphs (a)(1) (ii) through (ix) of
this section shall not be deemed to be
violated by any act committed by any
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person prior to the making of an appli-
cation of service under the regulations
by the principal person. An application
or a request for service may be rejected
or the benefits of the service may be
otherwise denied to, or withdrawn
from, any person who operates an es-
tablishment for which he has made ap-
plication for service if, with the knowl-
edge of such operator, any other person
conducting any operations in such es-
tablishment has committed any of the
offenses specified in paragraphs (a)(1)
(i) through (x) of this section after such
application was made. Moreover, an ap-
plication or a request for service made
in the name of a person otherwise eligi-
ble for service under the regulations
may be rejected, or the benefits of the
service may be otherwise denied to, or
withdrawn from, such a person (A) in
case the service is or would be per-
formed at an establishment operated
(I) by a corporation, partnership, or
other person from whom the benefits of
the service are currently being with-
held under this paragraph, or (2) by a
corporation, partnership, or other per-
son having an officer, director, partner,
or substantial investor from whom the
benefits of the service are currently
being withheld and who has any au-
thority with respect to the establish-
ment where service is or would be per-
formed; or (B) in case the service is or
would be performed with respect to any
product in which any corporation,
partnership, or other person within
paragraph (a)(1)(x)(A)(I) of this section
has a contract or other financial inter-
est.

(2) Procedure. All cases arising under
this paragraph shall be conducted in
accordance with the Rules of Practice
Governing Formal Adjudicatory Pro-
ceedings Instituted by the Secretary
Under Various Statutes set forth in
§§1.130 through 1.151 of this title and
the Supplemental Rules of Practice in
part 50 of this chapter.

(b) For miscellaneous reasons. An ap-
plication or a request for service may
be rejected, or the benefits of the serv-
ice may be otherwise denied to, or
withdrawn from, any person, without a
hearing by the official in charge of the
appropriate office of grading, with the
concurrence of the Director or Chief (1)
for administrative reasons such as the
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nonavailability of personnel to perform
the service; (2) for the failure to pay for
service; (3) in case the application or
request relates to products which are
not eligible for service under §54.5 or
which are unclean or are in an unclean
establishment; (4) for other noncompli-
ance with the conditions on which
service is available as provided in the
regulations, except matters covered by
paragraph (a) of this section; or (5) in
case the person is a partnership, cor-
poration, or other person from whom
the benefits of the service are cur-
rently being withheld under paragraph
(a) of this section. Notice of such de-
nial or withdrawal, and the reasons
therefor, shall promptly be given to the
person involved.

(c) Filing of records. The final orders

in formal proceedings under paragraph
(a) of this section to deny or withdraw
the service under the regulations (ex-
cept orders required for good cause to
be held confidential and not cited as
precedents) and other records in such
proceedings (except those required for
good cause to be held confidential)
shall be filed with the Hearing Clerk
and shall be available for inspection by
persons having a proper interest there-
in.
[42 FR 53921, Oct. 4, 1977. Redesignated at 46
FR 63203, Dec. 31, 1981, as amended at 50 FR
14366, Apr. 12, 1985; 52 FR 35683, Sept. 23, 1987;
60 FR 8464, Feb. 14, 1995]

§54.12 Financial
grader.

No official grader shall grade or de-
termine compliance of any products in
which he or any of his relatives by
blood or marriage is directly or indi-
rectly financially interested.

interest of official

§54.13 Accessibility and refrigeration
of products; access to establish-
ments.

(a) The applicant shall cause prod-
ucts, with respect to which service is
requested, to be made easily accessible
for examination and to be so placed,
with adequate illuminating facilities,
as to disclose their class, grade, other
quality, and compliance. Supervisors of
grading and other employees of the De-
partment responsible for maintaining
uniformity and accuracy of service
under the regulations shall have access
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to all parts of establishments covered
by approved applications for service
under the regulations, for the purpose
of examining all products in the estab-
lishments which have been or are to be
graded or examined for compliance
with specifications or which bear any
marks of grade or compliance.

(b) Grading service will only be fur-
nished for meat that a USDA grader
determines is chilled so that grade fac-
tors are developed to the extent that a
proper grade determination can be
made in accordance with the official
standards. To be eligible for grading,
beef carcasses must be ribbed at least
10 minutes prior to being offered for
grading. Meat that is presented in a
frozen condition shall not be eligible
for a grade determination. Meat of all
eligible species shall be graded only in
the establishment where the animal
was slaughtered or initially chilled (ex-
cept for veal and calf carcasses, which
shall be graded only after the hide is
removed and only in the establishment
where such removal occurs). The Direc-
tor may grant prior approval for grad-
ing at a location other than the estab-
lishment of slaughter or initial chill
upon notification to the Division if the
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Branch was unable to provide grading
service in a timely manner and that
the meat can be identified in conform-
ance with the standards.

[42 FR 53921, Oct. 4, 1977, as amended at 45 FR
51762, Aug. 5, 1980. Redesignated at 46 FR
63203, Dec. 31, 1981, as amended at 63 FR
72102, Dec. 31, 1998]

§54.14 Official certificates.

(a) Agricultural Products Certificate
Form LS-5-3 (Figure 1) is the official
certificate for products under the regu-
lations. The official grader shall pre-
pare, sign, and issue an Agricultural
Products Certificate Form LS-5-3 cov-
ering products for which that grader
determined final specification compli-
ance. Where weight or count is verified,
the grader shall initial in the block ti-

tled ‘““Weights and Total Count
Verified.”
(b) Applicant Charges Certificate

Form LS-5-5 (Figure 2) will be used to
reduce paperwork for applicants as-
signed multiple graders. Assigned grad-
ers will complete one Form LS-5-5.
Each grader will enter their code let-
ters and signature in the appropriate
location(s) to indicate certificate com-
pletion.
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§54.14
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TOTAL OTHER |4
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2
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PREMIUM
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(c) Distribution. The original certifi-
cate, and not to exceed two copies,
shall be delivered or mailed to the ap-
plicant or other person designated by
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him. The remaining copies shall be for-
warded as required by agency, division,
instructions. Additional
copies will be furnished to any person
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financially interested in the products
involved with the concurrence of the
applicant and upon payment of fees, as
provided in §54.27.

[42 FR 53921, Oct. 4, 1977. Redesignated at 46
FR 63203, Dec. 31, 1981, as amended at 51 FR
590, Jan. 7, 1986; 61 FR 11506, Mar. 21, 1996]

§54.15 Advance information
cerning service rendered.

Upon request of any applicant, all or
any part of the contents of any certifi-
cate issued to him under the regula-
tions, or other notification concerning
the determination of class, grade, other
quality, or compliance of products for
such applicant may be transmitted by
telegraph or telephone to him, or to
any person designated by him, at his
expense.

§54.16 Marking of products.

All products for which class and
grade under the standards are deter-
mined under the regulations, or the im-
mediate and shipping containers there-
of, shall be stamped, branded, or other-
wise marked with an appropriate offi-
cial identification: Provided, That ex-
cept as otherwise directed by the Chief,
such marking will not be required
when an applicant only desires official
certificates. The marking of products,
or their containers, as required by this
section shall be done by official graders
or under their immediate supervision.
[42 FR 53921, Oct. 4, 1977. Redesignated at 46

FR 63203, Dec. 31, 1981, as amended at 63 FR
72102, Dec. 31, 1998]

con-

§54.17 Official identifications.

(a) A shield enclosing the letters
“USDA” and code identification letters
of the grader performing the service, as
shown below, constitutes a form of offi-
cial identification under the regula-
tions for preliminary grade of car-
casses.

USDA
U

Figure 1.
(b) A shield enclosing the letters
“USDA” as shown in Figure 1 with the
appropriate quality grade designation

7 CFR Ch. | (1-1-07 Edition)

“Prime,” ‘‘Choice,” ‘‘Select,” “Good,”
“Standard,” ‘“‘Commercial,” “Utility,”
“Cutter,” ‘“‘Canner,” or ‘“Cull,” as pro-
vided in the official United States
Standards for Grades of Beef, Veal and
Calf, Lamb, Yearling Mutton, and Mut-
ton Carcasses and accompanied by the
class designation ‘‘Bullock,” ‘Veal,”
“Calf,” “Lamb,” ‘Yearling Mutton,”
or ‘“‘Mutton,” constitutes a form of of-
ficial identification under the regula-
tions to show the quality grade, and
where necessary the class, undersaid
standards, of steer, heifer, and cow
beef, veal, calf, lamb, yearling mutton
and mutton. The code identification
letters of the grader performing the
service will appear intermittently out-
side the shield.

J F

Figure 2.

(c) A shield enclosing the letters
“USDA” and the words ‘“Yield Grade,”
as in Figure 1, with the appropriate
yield grade designation ‘‘1,” ¢2,” ‘37,
‘4, or ‘‘5” as provided in the Official
United States Standards for Grades of
Fresh Beef Carcasses and the Official
United States Standards for Grades of
Lamb, Yearling Mutton, and Mutton
Carcasses constitutes a form of official
identification under the regulations to
show the yield grade under said stand-
ards. When yield graded, bull and bul-
lock carcasses will be identified with
the class designation ‘‘Bull” and ‘‘Bul-
lock,” respectively. The code identi-
fication letters of the grader per-
forming the service will appear outside
the shield.
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Figure 1.

(d) Under the regulations, for carcass
grade identification purposes only, a

shield enclosing the letters ‘“USDA”
with the appropriate yield grade des-
ignation number of ‘1, 2, *3,” “4,”
or ““5” between the “US” and ‘“‘DA’,
with the appropriate quality grade des-
ignation of ‘“Prime’”’, ‘Choice,” or
‘“Select,” below both as shown in Fig-
ure 1. The code identification letters
for the grader performing the service
will appear outside underneath the
shield.
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A

Figure 1.

(e) Under the regulations, for yield
grade identification purposes only, a
shield enclosing the letters “US” on
one side and “DA” on the other, with
the appropriate Yield Grade designa-
tion number ‘1, 2, “3,” ‘4, or ‘56"
as shown in Figure 1. The code identi-
fication letters for the grader per-
forming the service will appear outside
underneath the shield.
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A

Figure 1.

(f) Under the regulations, for quality
grade identification only, a shield en-
closing the letters “US’ on one side
and “DA” on the other with the appro-
priate Quality Grade designation of
“Prime,” ‘“Choice,” or ‘Select” as
shown in Figure 1. The code identifica-
tion letters for the grader performing
the service will appear outside under-
neath the shield.
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A

Figure 1.

(g) The letters “USDA’” with the ap-
propriate grade designation 1, “2,”
€8, ‘4,7 ““Utility,” or ‘“Cull” enclosed
in a shield as shown in Figure 1, as pro-
vided in the Official United States
Standards for Grades of Pork Car-
casses, constitutes a form of official
identification under the regulations to
show the grade under said standards of
barrow, gilt, and sow pork carcasses.
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Figure 1.

(h) The following constitute forms of
official identification under the regula-
tions to show compliance of products:

USDA
ACCEPTED

AS SPECIFIED
RWX

Figure 1.

USDA

RWX

Figure 2.
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Figure 3.

NoOTE: The letters “RWX”’, and “UF’’ shown
in figures 1, and 2 are examples, respectively,
of the code identification letters of the offi-
cial grader performing the service.

(i) The following, as shown in Figure
1, constitutes official identification to
show quality system certification:

USDA

PROCESS
VERIFIED

Figure 1.

(j) A shield-shaped ear tag enclosing
the letters “USDA”’, the words ‘‘Car-
cass Data Service,” as shown below
(Figure 1), and a serial number con-
stitutes a form of official identification
under the regulations for livestock and
carcasses. Other information may ap-
pear on the backside of the ear tag at
the option of the purchasers.
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OATA SERVICE
———P,____—
MEAT INSPECTOR!

1 TRANSFER TAG TO
CARCASS
2. NOTIFY USUA GRANER

399950
USDA

Figure 1.

4-\4 150 \
12-84)
w24900
U.5. DEPARTMENT OF AGRICULTURE

AGRICULTURAL MARKE TING SERVICE
LIVESTOCK OHVISION

USDA

Product Control

DO NOT REMOVE TAG
OR
USE PRODUCTY
WITHOUT AUTHORIZATION

{SEE REVERSE)

PRODUCY TAGGED

NO OF CONTAINEAS

Figure 1. Form LS-10.

(2) Official graders and supervisors of
grading may use ‘‘Product Control”
tags or other methods and devices as
approved by the Administrator for the
identification and control of meat and
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(k)(1) One device used by USDA grad-
ers is a rectangular, serially numbered,
orange tag on which a shield encloses
the letters “USDA” and the words
“Product Control” as shown in Figure
1, constitutes a form of official identi-
fication under the regulations for meat
and meat products.

/ N\

The produciis) or comtaineris) to which this tag it
sttached iy fare} comvolled under suthority of the
Aglcultural Markating Act and W ters} not 10 be
wred, moved or sitersd Jn sny mannes without
the sxpressed  permision  of  sn  suthorizes
tepresentative of tha Unitad States Deparument of
Agriculturs.  The unsuthorized 1emovsl or shtsrmtion
of this Wy o utilization of 1he tsgged productls) I
a volation of the Agriculturs! Marksting Act of 1946,
a8 smended and regulations issued thereundec.

REMAFRKS:

AUTHORIZED EMPLOYEE DATE

PRODUCT CONTROL
LOCATION AND REMARKS

AUTHORIZED EMPLOYEE OATE

FORM LS. 10 12 841 [Aeverso)

USDA Product Control.

meat products which are not in compli-
ance with the regulations or are held
pending the results of an examination.
Any such meat or meat product so
identified shall not be used, moved, or
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altered in any manner; nor shall offi-
cial control identification be removed,
without the express permission of an
authorized representative of the USDA.

[42 FR 53921, Oct. 4, 1977, as amended at 45 FR
51762, Aug. 5, 1980. Redesignated at 46 FR
63203, Dec. 31, 1981, as amended at 50 FR
14367, Apr. 12, 1985; 52 FR 35683, Sept. 23, 1987;
61 FR 11509, Mar. 21, 1996]

§54.18 Custody of identification de-
vices.

(a) All identification devices used in
marking products or the containers
thereof under the regulations, includ-
ing those indicating compliance with
specifications approved by the Chief,
shall be kept in the custody of the
Branch, and accurate records shall be
kept by the Branch of all such devices.
Each office of grading shall keep a
record of the devices assigned to it.
Such devices shall be distributed only
to persons authorized by the Depart-
ment, who shall keep the devices in
their possession or control at all times
and maintain complete records of such
devices.

(b) Upon request, applicants shall
provide a metal cabinet(s) or locker(s)
for the secure storage of official meat
grading equipment and identification
devices for each Federal meat grader
assigned to their establishment. Such
cabinet(s) or locker(s) shall be capable
of being locked with a special Govern-
ment-owned lock and shall be placed in
an easily accessible and reasonably se-
cure location within the applicant’s es-
tablishment.

APPEAL SERVICE

§54.19 What is appeal service; mark-
ing products on appeal; require-
ments for appeal; certain deter-
minations not appealable.

(a) Appeal service is a redetermina-
tion of the class, grade, other quality,
or compliance of product when the ap-
plicant for the appeal service formally
challenges the correctness of the origi-
nal determination. Only a person who
has title to, or is a party to a contract
for the sale of, a product may request
appeal service with respect to such
product and if the original determina-
tion of class, grade, other quality or
compliance is found on appeal to have
been in error all incorrect marks of
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class, grade, other quality and compli-
ance will be removed from the product,
and if the person having title to the
product so requests, correct marks as
determined on the appeal will be ap-
plied to the product. Examination re-
quested to determine the class, grade,
other quality, or compliance of a prod-
uct which has been altered or has un-
dergone a material change since the
original service, or examination of
product requested for the purpose of
obtaining an up-to-date certificate and
not involving any question as to the
correctness of the original service for
the product involved shall be consid-
ered equivalent to original service and
not appeal service.

(b) Grade determinations cannot be
appealed for any lot or product con-
sisting of less than 10 similar units.
Moreover, appeal service will not be
furnished with respect to product that
has been altered or has undergone any
material change since the original
service.

[42 FR 53921, Oct. 4, 1977, as amended at 45 FR
51762, Aug. 5, 1980. Redesignated at 46 FR
63203, Dec. 31, 1981]

§54.20 Request for appeal service.

Except as otherwise provided in
§54.19, a request for appeal service with
respect to any product under the regu-
lations may be made by any person
who is financially interested in the
product when he disagrees with the de-
termination as to class, grade, other
quality, or compliance of the product
as shown by the markings on the prod-
uct or its containers, or as stated in
the applicable certificate. A request for
appeal service shall be filed with the
Chief, directly or through the official
grader who performed the original
service or the official in charge of the
office of grading to which such grader
was assigned at the time of the service,
or through the nearest office of grad-
ing. The request shall state the reasons
therefor and may be accompanied by a
copy of any previous certificate or re-
port, or any other information which
the applicant may have received re-
garding the product at the time of the
original service. Such request may be
made orally (including by telephone) or
in writing (including by telegram). If
made orally, the person receiving the
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request may require that it be con-
firmed in writing. Requests for appeal
service received through an official
grader or an office of grading shall be
transmitted promptly to the Chief for
instructions.

§54.21 When request for appeal serv-
ice may be withdrawn.

A request for appeal service may be
withdrawn by the applicant at any
time before the appeal service has been
performed, upon payment of any ex-
penses already incurred under the regu-
lations by the Branch in connection
therewith.

§54.22 Denial or withdrawal of appeal
service.

A request for appeal service may be
rejected or such service may be other-
wise denied to or withdrawn from any
person, without a hearing, in accord-
ance with the procedure set forth in
§54.11(b), if it shall appear that the per-
son or product involved is not eligible
for appeal service under §54.19, or that
the identity of the product has been
lost; or for any of the causes set forth
in §54.11(b). Appeal service may also be
denied to, or withdrawn from, any per-
son in any case under §54.11(a), in ac-
cordance with the procedure set forth
in said section.

§54.23 Who shall perform appeal serv-
ice.

Appeal service for products shall be
performed by official graders des-
ignated by the Chief or by the official
in charge of an office of grading when
so authorized by the Chief, and shall be
conducted jointly by two official grad-
ers, or more when practicable. No offi-
cial grader shall perform appeal service
for any product for which he previously
performed the service.

§54.24 Appeal certificates.

Immediately after appeal service has
been performed for any products, a cer-
tificate designated as an ‘‘appeal cer-
tificate” shall be prepared, signed, and
issued referring specifically to the
original certificate and stating the
class, grade, other quality, or compli-
ance of the products as shown by the
appeal service.
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§54.25 Superseded certificates.

The appeal certificate shall supersede
the original certificate which, there-
upon, shall become null and void and
shall not thereafter be deemed to show
the class, grade, other quality, or com-
pliance of the products described there-
in. However, the fees charged for the
original service shall not be remitted.
If the original and all copies of the su-
perseded certificate are not delivered
to the official with whom the request
for appeal service is filed, the official
graders issuing the appeal certificate
shall forward notice of such issuance
and of the cancellation of the original
certificate to such persons as they may
deem necessary to prevent fraudulent
use of the superseded certificate.

§54.26 Application of other regula-
tions to appeal service.

The regulations in §§54.1 through
54.18 and §§54.27 through 54.30 shall
apply to appeal service except insofar
as they are manifestly inapplicable.

CHARGES FOR SERVICE

§54.27 Fees and other charges for
service.

Fees and other charges equal as near-
ly as may be to the cost of the services
rendered shall be assessed and col-
lected from applicants in accordance
with the following provisions unless
otherwise provided in the cooperative
agreement under which the services are
furnished, or as provided in §54.6.

(a) Fees for Service on Noncommitment
Basis (Hourly Rates). Except as other-
wise provided in this section, fees for
service shall be based on the time re-
quired to render the service, calculated
to the nearest 15-minute period, includ-
ing official grader’s travel and certifi-
cate(s) preparation time in connection
with the performance of service. A
minimum charge of one-half hour shall
be made for service pursuant to each
request notwithstanding that the time
required to perform service may be less
than 30 minutes. The base hourly rate
for noncommitment applicants shall be
$71 per hour for 8 hours or less of work
performed between the hours of 6 a.m.
and 6 p.m., Monday through Friday, ex-
cept on legal holidays; $78 per hour for
work performed in excess of 8 hours per
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day for each assigned official grader
and for work performed before 6 a.m.
and after 6 p.m., Monday through Fri-
day, and any time Saturday or Sunday,
except on Federal legal holidays; and
$122 per hour for all work performed on
Federal legal holidays.

(b) Fees for Service on Commitment
Basis. Minimum fees for service per-
formed under a commitment agree-
ment or an agreement by memorandum
shall be on the basis of 8 hours per day,
Monday through Friday, excluding
Federal legal holidays occurring Mon-
day through Friday on which no grad-
ing and certification services are per-
formed. The base hourly rate for serv-
ice performed under such agreements
shall be $61 per hour for 8 consecutive
hours or less of work performed be-
tween the hours of 6 a.m. and 6 p.m.,
Monday through Friday, except on
Federal legal holidays; $78 per hour for
work performed in excess of 8 hours per
day for each assigned official grader
and for work performed before 6 a.m.
and after 6 p.m., Monday through Fri-
day, and any time Saturday or Sunday,
except on Federal legal holidays; and
$122 per hour for all work performed on
Federal legal holidays. The Agency re-
serves the right under such a commit-
ment agreement or agreement by
memorandum to use any grader as-
signed to the plant on a commitment
basis to perform service for other ap-
plicants, as provided in §54.6(c), cred-
iting the commitment applicant with
the number of hours charged to the
other applicant, provided the allowable
credit hours plus hours actually
worked for the applicants do not ex-
ceed 8 hours on any day, Monday
through Friday, excluding legal holi-
days.

(c) Travel charges. When service is re-
quested at a place so distant from an
official grader’s headquarters, or place
of prior assignment on a circuitous
routing that a total of one-half hour or
more is required for the grader to trav-
el to such place and back to the head-
quarters, or to the next place of assign-
ment on a circuitous routing, the
charge for such service shall include a
mileage charge administratively deter-
mined by the Chief, and travel tolls, if
applicable, for such travel prorated
against all the applicants furnished the
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service involved on an equitable basis,
or where the travel is made by public
transportation (including hired vehi-
cles), a fee equal to the actual cost
thereof. However, the applicant will
not be charged a new mileage rate
without notification before the service
is rendered.

(d) Per diem charges. When service is
requested at a place away from the of-
ficial grader’s headquarters, the fee for
such service shall include a per diem
charge if the employee performing the
service is paid per diem in accordance
with existing travel regulations. Per
diem charges to applicants will cover
the same period of time for which the
grader receives per diem reimburse-
ment. The per diem rate will be admin-
istratively determined by the Chief.
However, the applicant will not be
charged a new per diem rate without
notification before the service is ren-
dered.

(e) Fees for appeal service. Fees for ap-
peal service shall be determined on the
basis of the time, of two official grad-
ers, required to render the service, cal-
culated to the nearest fifteen-minute
period, including the time required for
the preparation of certificates and
travel of such graders in connection
with the performance of the service, at
the applicable hourly rate prescribed in
paragraph (a) of this section, plus any
travel charges and per diem for such
graders ordinarily chargeable under
paragraphs (c) and (d) of this section:
Provided, That when on appeal it is
found that there was error in the origi-
nal determination equal to or exceed-
ing ten percent of the total number of
similar units of the products involved,
no charge will be made for the appeal
service unless a special agreement
therefor was made with the applicant
in advance.

(f) Fees for extra copies of certificates.
In addition to copies of certificates fur-
nished under §54.14, any financially in-
terested person may obtain not to ex-
ceed three copies of any such certifi-
cate within one year from its date of
issuance upon payment of a fee of $1.00,
and not to exceed three copies of any
such certificate at any time thereafter,
while a copy of such certificate is on
file in the Department, upon payment
of a fee of $5.00.
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(g) Other charges. When costs, other
than costs specified in paragraphs (a),
(b), (¢), (d), (e), and (f) of this section,
are involved in providing the services,
the applicant will be charged for these
costs. The amount of these charges will
be determined administratively by the
Chief. However, the applicant will not
be charged for such cost without notifi-
cation before the service is rendered of
the charge for such item of expense.

[42 FR 53921, Oct. 4, 1977. Redesignated at 46
FR 63203, Dec. 31, 1981, as amended at 47 FR
44704, Oct. 12, 1982; 51 FR 21135, June 11, 1986;
54 FR 21401, May 18, 1989; 55 FR 20443, May 17,
1990; 57 FR 11427, Apr. 3, 1992; 58 FR 48592,
Sept. 17, 1993; 58 FR 64670, Dec. 9, 1993; 59 FR
1890, Jan. 13, 1994; 59 FR 13643, Mar. 23, 1994;
63 FR 32966, June 17, 1998; 656 FR 34042, May
26, 2000; 68 FR 39807, July 3, 2003; 71 FR 56337,
Sept. 27, 2006]

§54.28 Payment of fees
charges.

Fees and other charges for service
shall be paid in accordance with the
following provisions unless otherwise
provided in the cooperative agreement
under which the service is furnished.
Upon receipt of billing for fees and
other charges for service the applicant
shall remit by check, draft, or money
order, made payable to the Agricul-
tural Marketing Service, USDA, pay-
ment for the service in accordance with
directions on the billing, and such fees
and charges shall be paid in advance if
required by the official grader or other
authorized official.

and other

MISCELLANEOUS

§54.29 Identification.

All official graders and supervisors of
grading shall have their Agricultural
Marketing Service identification cards
in their possession at all times while
they are performing any function
under the regulations and shall iden-
tify themselves by such cards upon re-
quest.

§54.30 Errors in service.

When an official grader, supervisor of
grading, or other responsible employee
of the Branch has evidence of
misgrading, or of incorrect certifi-
cation or other incorrect determina-
tion or identification as to the class,
grade, other quality, or compliance of a
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product, he shall report the matter to
his immediate supervisor. The super-
visor of grading will investigate the
matter and, if he deems advisable, will
report it to the owner or his agent. The
supervisor of grading shall take appro-
priate action to correct errors found in
the determination or identification of
class, grade or other quality or compli-
ance of products if the products are
still owned by the person who owned
them when, and are still located at the
establishment where, the incorrect
service was rendered and if such service
was rendered by a grader under the ju-
risdiction of such supervisor, and the
supervisor of grading shall take ade-
quate measures to prevent the recur-
rence of such errors.

§54.31 Uniforms.

All meat graders and their super-
visory personnel are required to wear
clean, white, well-maintained outer
frocks while performing any function
under these regulations involving con-
tact with or the handling of any meat
or meat product.

[45 FR 19214, Mar. 25, 1980. Redesignated at 46
FR 63203, Dec. 31, 1981]

Subpart B [Reserved]

Subpart C—Regulations Gov-
erning the Certification of
Sanitary Design and Fabrica-
tion of Equipment Used in the
Slaughter, Processing, and
Packaging of Livestock and
Poultry Products

SOURCE: 66 FR 1198, Jan. 5, 2001, unless oth-
erwise noted.

§54.1001 Meaning of words.

For the purposes of the regulations
in this subpart, words in the singular
form shall be deemed to impart the
plural and vice versa, as the case may
demand.

§54.1002 Terms defined.

Act. The Agricultural Marketing Act
of 1946, as amended (7 U.S.C. 1621 et
seq.).

Administrator. The Administrator of
the Agricultural Marketing Service
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(AMS), United States Department of
Agriculture, or the representative to
whom authority has been delegated to
act in the stead of the Administrator.

Agricultural Marketing Service (AMS).
The Agricultural Marketing Service of
the United States Department of Agri-
culture.

Applicant. Any person who applies for
service under the regulations in this
subpart.

Branch. The Dairy Grading Branch,
Dairy Programs, Agricultural Mar-
keting Service.

Chief. The Chief of the Dairy Grading
Branch, Dairy Programs, Agricultural
Marketing Service, or the representa-
tive to whom authority has been dele-
gated to act in the stead of the Chief.

Compliance. Conformity of a proc-
essing system, piece of processing
equipment, or a utensil to identified
standards.

Department. The United States De-
partment of Agriculture.

Deputy Administrator. The Deputy Ad-
ministrator of the Dairy Programs of
the Agricultural Marketing Service or
any officer or employee of the Dairy
Programs to whom authority has here-
tofore been delegated, or to whom au-
thority may hereafter be delegated to
act in the stead of the Deputy Adminis-
trator.

Design Review Specialist. An employee
of the Branch who determines and cer-
tifies or otherwise evaluates the com-
pliance of equipment or utensils under
the regulations.

Design Evaluation and Certification
Service. The service established and
conducted under the regulations for
the evaluation and certification or
other identification of the compliance
of equipment or utensils used for the
slaughter, processing or packaging of
livestock and poultry products (Re-
ferred to hereinafter as ‘‘equipment’ or
‘“utensils”) with sanitary specifica-
tions or standards.

Fabricator. Commercial entity en-
gaged in the manufacture or assembly
of equipment or utensils.

Financially interested person. Any per-
son having a financial interest in the
equipment or utensils involved, includ-
ing but not limited to the designer,
fabricator, or user of the equipment or
utensils.
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Legal Holiday. Those days designated
as legal public holidays in Title 5,
United States Code, section 6103(a).

Person. Any individual, partnership,
corporation, or other legal entity, or
Government agency.

Processing. Cooking, baking, curing,

heating, drying, mixing, grinding,
churning, separating, extracting, cut-
ting, fermenting, eviscerating, pre-

serving, dehydrating, freezing, or oth-
erwise manufacturing, and includes the
packaging, canning, jarring, or other-
wise enclosing in a container.

Program. The Dairy Programs of the
Agricultural Marketing Service.

Standards. The most recent version of
standards for equipment and utensils
formulated by the NSF/3-A Joint Com-
mittee on Food Processing Equipment
(Referred to hereinafter as “NSF/3-A"’).

The regulations. The regulations in
this Subpart.

§54.1003 Designation of official certifi-
cates, memoranda, marks, and
other identifications, for purposes
of the Agricultural Marketing Act.

Subsection 203(h) of the Agricultural
Marketing Act of 1946, as amended pro-
vides criminal penalties for various
specified offenses relating to official
certificates, memoranda, and marks or
other identifications, issued or author-
ized under section 203 of said Act, and
certain misrepresentations concerning
the inspection or grading of agricul-
tural products under said section. For
the purposes of said subsection and the
provisions in this subpart, the terms
listed in paragraphs (a) through (c) of
this section shall have the respective
meanings specified:

(a) ‘“‘Official certificate” means any
form of certification, either written or
printed, used under the regulations to
certify with respect to the evaluation,
review, condition, or acceptance of
equipment or utensils (including the
compliance of equipment or utensils
with applicable standards).

(b) ‘‘Official memorandum’ means
any initial record of findings made by
an authorized employee of the Dairy
Grading Branch in the process of deter-
mining compliance, evaluating, or re-
viewing equipment or utensils pursu-
ant to the regulations, any processing
or in plant-operation report made by
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an authorized Dairy Grading Branch
employee in connection with deter-
mining compliance, evaluating, or re-
viewing equipment or utensils under
the regulations, and any report made
by an authorized employee of the Dairy
Grading Branch of any other services
performed pursuant to the regulations.
(c) ““Official mark” or ‘‘other official
identification” means any form of
mark or other identification, including
those prescribed in §54.1018; used under
the regulations in marking any equip-
ment or utensils or displayed as an in-
dication that the equipment or utensils
has been evaluated by AMS (including
the compliance of the equipment or
utensils with applicable standards).

§54.1004 Administration and
mentation.

The Administrator designates the ad-
ministration and implementation of
the Certification of Sanitary Design
and Fabrication of Equipment Used in
the Processing of Livestock and Poul-
try Products service to the Dairy Grad-
ing Branch, Dairy Programs, Agricul-
tural Marketing Service. The Chief is
charged with the administration, under
the general supervision and direction
of the Deputy Administrator, of the
regulations and the Act insofar as they
relate to equipment or utensils used to
process livestock and poultry products.

§54.1005

(a) Certification of Sanitary Design
and Fabrication of Equipment Used in
the Slaughter, Processing, and Pack-
aging of Livestock and Poultry Prod-
ucts service shall be performed in ac-
cordance with the provisions of this
subpart, the instructions and guide-
lines issued or approved by the Chief
and the applicable standards developed
by the NSF/3-A.

(b) Copies of standards developed by
NSF/3-A that AMS will inspect and
certify to are available, for a nominal
fee, from NSF International at
www.nsf.org or contact Techstreet, 310
Miller Avenue, Ann Arbor, MI 48103;
Phone (800) 699-9277. Copies of all other
instructions and guidelines can be ob-
tained from, and copies of standards
developed by NSF/3-A may be inspected
at, the U.S. Department of Agriculture,
Agricultural Marketing Service, Dairy

imple-

Basis of service.

34

7 CFR Ch. | (1-1-07 Edition)

Programs, Dairy Grading Branch;
Room 2746-S; 1400 Independence Ave.,
SW., Washington, DC 20250-6456.

(c) All services provided in accord-
ance with the regulations shall be ren-
dered without discrimination on the
basis of race, color, national origin,
gender, religion, age, disability, polit-
ical beliefs, sexual orientation, or mar-
ital or family status.

§54.1006 Kind of service.

Certification of Sanitary Design and
Fabrication of Equipment Used in the
Slaughter, Processing, and Packaging
of Livestock and Poultry Products
service under the regulations shall con-
sist of the evaluation, certification
and/or identification, upon request by
the applicant, of the adherence of the
design and fabrication of equipment
and utensils to sanitary principles and
criteria under applicable standards
identified in this subpart. Equipment
or utensils having an identical design,
materials of construction, and fabrica-
tion, except for scaling up or down in
size, may be submitted for evaluation
as a model line or series. Determina-
tion as to equipment or utensils com-
pliance with standards for materials of
fabrication or method of fabrication
may be based upon information re-
ceived from the fabricator.

§54.1007 Availability of service.

Service under these regulations may
be made available to the designers, fab-
ricators, users, or other interested per-
son or party, of the equipment or uten-
sils. Subject to the provisions of this
subpart, services shall be performed
only when a qualified design review
specialist is available, and when the lo-
cation of the equipment or utensils,
evaluation facilities and conditions, as
determined by the Chief, are suitable
for conducting such service.

§54.1008

(a) Application. Any person may apply
to the Chief for service under the regu-
lations with respect to equipment or
utensils in which the applicant is fi-
nancially interested. The application
shall be made on a form approved by
the Chief. In any case in which the
service is intended to be furnished at
an establishment not operated by the

How to obtain service.
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applicant, the applicant shall be re-
sponsible for obtaining approval for
accessability of the equipment or uten-
sil from the operator of such establish-
ment and such approval shall con-
stitute an authorization for any em-
ployees of the Department to enter the
establishment for the purpose of per-
forming their functions under the regu-
lations. The application shall state:

(1) The name and address of the es-
tablishment at which service is desired;

(2) The name and post office address
of the applicant;

(3) Identification of the party that
will be responsible for payment of all
services rendered in response to the re-
quest;

(4) The type of equipment or utensil
presented for evaluation;

(5) The date(s) on which service is re-
quested to be performed; and

(6) The signature of the applicant (or
the signature and title of the appli-
cant’s representative) and date of the
request.

(b) Notice of eligibility for service. The
applicant for service will be notified
whether the applicant’s application is
approved.

§54.1009 Order of furnishing service.

Service under the regulations shall
be furnished to applicants, insofar as
practicable and subject to the avail-
ability of a qualified design review spe-
cialist, in the order in which requests
therefor are received, insofar as con-
sistent with good management, effi-
ciency and economy. Precedence will
be given, when necessary, to requests
made by any government agency and
to requests for appeal service under
§54.1021.

§54.1010 When request for
deemed made.

service

A request for service under the regu-
lations shall be deemed to be made
when received by the Branch. Records
showing the date and time of the re-
quest shall be maintained.

§54.1011 Withdrawal of application or
request for service.

An application or a request for serv-
ice under the regulations may be with-
drawn by the applicant at any time be-
fore the application is approved or
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prior to performance of service. The
applicant shall be responsible for pay-
ment, in accordance with §54.1028 and
§54.1029, of any expenses already in-
curred by the Agricultural Marketing
Service in connection therewith.

§54.1012 Authority of agent.

Proof of the authority of any person
making an application or a request for
service under the regulations on behalf
of any other person may be required at
the discretion of the Deputy Adminis-
trator or Chief or other employee re-
ceiving the application or request
under §54.1008.

§54.1013 When an application may be
rejected.

(a) An application or a request for
service may be denied by the design re-
view specialist, with the concurrence of
the Deputy Administrator or Chief
when:

(1) For administrative reasons such
as the non-availability of personnel to
perform the service;

(2) The application or request relates
to equipment or utensils which are not
eligible for service under §54.1006;

(3) The applicant fails to meet either
the application requirements pre-
scribed in this subpart or the condi-
tions for receiving such service;

(4) The equipment or utensil is owned
by, or located on the premises of, a per-
son currently denied the benefits of the
Act;

(5) The applicant has substantial fi-
nancial ties to a person who is cur-
rently denied the benefits of the Act,
or who has been adjudged, in an admin-
istrative or judicial proceeding, respon-
sible in any way for a current denial of
benefits of the Act to any other person.

(6) The applicant is currently denied
services under the Act.

(7) Any fees billed to the applicant
are not paid within 30 days; or

(8) The applicant has failed to comply
with the Act or this subpart or with
the instructions or guidelines issued
hereunder.

(b) The Chief shall provide notice to
an applicant whose application is re-
jected, and shall explain the reason(s)
for the rejection. If such notification is
made verbally, written confirmation
may be provided.
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§54.1014 Accessibility of equipment
and utensils; access to establish-
ments.

(a) The applicant shall cause equip-
ment and utensils to be made easily ac-
cessible for examination and to be so
placed, with adequate illumination to
facilitate evaluation for compliance.
The applicant shall furnish or make
available any necessary tools; such as
boroscope, profilometer, disassembly
tools, ladders, radius gauges, and the
like; necessary to complete the evalua-
tion.

(b) Supervisors of USDA design re-
view specialists responsible for main-
taining uniformity and accuracy of
service under the regulations shall
have access to all parts of establish-
ments covered by approved applica-
tions for service under the regulations,
for the purpose of examining all equip-
ment or utensils in the establishments
which have been or are to be evaluated
for compliance with standards or which
bear any marks of compliance.

§54.1015 Official reports, forms, and
certificates.

(a) Report. The design review spe-
cialist shall prepare, sign, and issue a
narrative report covering the observa-
tions, comments and recommendations
based on the evaluation for conform-
ance with standards of equipment and
utensils as provided for in §54.1005 and
indicate the fees and other charges in-
curred for the services rendered.

(b) Forms. Form DA-161 is the official
certificate for equipment or utensils
evaluated and is accepted under the
regulations. Issuance of this certificate
is optional at the request of the appli-
cant.

(c) Distribution. The original report
and official certificate (if requested)
shall be delivered or mailed to the ap-
plicant or other persons designated by
the applicant. Other copies shall be for-
warded as required by agency, pro-
gram, and branch instructions. Addi-
tional copies will be furnished to any
person financially interested in the
equipment or utensil involved with the
concurrence of the applicant and upon
payment of fees, as provided in §54.1028
and §54.1029.
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§54.1016 Advance information
cerning service rendered.

Upon request of any applicant, all or
any part of the contents of any report
issued to the applicant under the regu-
lations, or other notification con-
cerning the determination of compli-
ance of equipment or utensils for such
applicant may be transmitted by fac-
simile transmission to the applicant,
or to any person designated by the ap-
plicant at the applicant’s expense.

§54.1017 Authority to use official iden-
tification.

The Chief may authorize an applicant
or any persons designated by the appli-
cant to use the official identification
symbol to mark equipment or utensils,
or for display in descriptive or pro-
motional materials providing the
equipment or utensils is evaluated pur-
suant to this subpart and found to be in
compliance.

§54.1018 Form of official identification
and approval for use.

(a) The official identification symbol
approved for use on equipment, uten-
sils, or descriptive or promotional ma-
terials shall appear in the form and de-
sign shown in Figure 1.

(b) The official identification symbol
on equipment or utensils shall be dis-
played by etching or the placement of
a non-removable sticker located in
close proximity to the equipment iden-
tification plate.

(c) The official identification symbol
is recommended to be at least 3/4 inch
by 3/4 inch in size. Symbols which are
smaller in size will be considered pro-
vided they are sufficiently large to be
identifiable and legible.

(d) The official identification symbol
shall not be used in descriptive and
promotional materials without prior
approval by the Chief. The official
identification symbol, if used, on the
descriptive or promotional materials
shall be printed as part of the text or
format.

(e) An applicant shall submit to the
Chief of the Dairy Grading Branch,
Dairy Programs, Agricultural Mar-
keting Service, U.S. Department of Ag-
riculture, P.O. Box 96456, Washington,
D.C. 20090-6456, an application, if one is
not on file, requesting approval to use

con-
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the official identification symbol on of-
ficially accepted equipment and in de-
scriptive or promotional materials.

§54.1019

Figure 1. Official identification symbol.

§54.1019 Renewal of acceptance cer-
tification.

The manufacturer of any equipment
or utensil which has been issued a re-
port or certification stating acceptance
of compliance shall resubmit the de-
sign and fabrication details of any
change in materials of construction,
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design, or fabrication which may im-
pair the cleanability or hygienic design
of the equipment or utensil. If no
change in materials of construction,
design, or fabrication which may im-
pair the cleanability or hygienic design
of the equipment or utensil has oc-
curred during the period of four years
after the date of the most recent report
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stating acceptance of compliance or if
no design or fabrication changes have
been made, the applicant may submit a
certificate of conformance signed by
the chief engineering officer and the
chief executive officer of the company
stating that no design changes have
been made to the specified equipment
or utensil.

§54.1020 Appeal service; marking
equipment or utensils on appeal; re-
quirements for appeal; certain de-
terminations not appealable.

(a) Appeal service is a re-evaluation
of the compliance of a piece of equip-
ment, portion of a piece of equipment,
or utensil to design or fabrication cri-
teria according to the standards pre-
scribed by this subpart.

(b) Only the original applicant or
their representative may request ap-
peal service requesting a reevaluation
of the original determination of the de-
sign and fabrication of the equipment
or utensil for compliance with the
standards specified in this subpart.

(c) Appeal service will not be fur-
nished for:

(1) A piece of equipment, portion of a
piece of equipment, or utensil which
has been altered or has undergone a
material change since the original
service.

(2) For the purpose of obtaining an
up-to-date report or certificate which
does not involve a question as to the
correctness of the original service for
the piece of equipment, portion of a
piece of equipment, or utensil.

§54.1021 Request for appeal service.

(a) Except as otherwise provided in
§54.1020, an applicant or their rep-
resentative may request appeal service
when the applicant or their representa-
tive disagree with the determination as
to compliance with the standard of the
piece of equipment, portion of a piece
of equipment, or utensil as documented
in the applicable report.

(b) A request for appeal service shall
be filed with the Chief, directly or
through the design review specialist
who performed the original service.
The request shall state the reasons for
the disagreement with the original de-
termination and may be accompanied
by a copy of any previous certificate or
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report, or any other information which
the applicant may have received re-
garding the piece of equipment, portion
of a piece of equipment, or utensil at
the time of the original service. Such
request may be made orally (including
by telephone) or in writing (including
by facsimile transmission). If made
orally, the Dairy Grading Branch em-
ployee receiving the request may re-
quire that it be confirmed in writing.

§54.1022 When request for
service may be withdrawn.

A request for appeal service may be
withdrawn by the applicant at any
time before the appeal service has been
performed, upon payment of any ex-
penses already incurred under the regu-
lations by the Branch in connection
therewith.

appeal

§54.1023 Denial or withdrawal of ap-
peal service.

A request for appeal service may be
rejected or such service may be other-
wise denied to or withdrawn from any
person in accordance with the proce-
dure set forth in §54.1013(a), if it ap-
pears that the person or product in-
volved is not eligible for appeal service
under §54.1020, or that the identity of
the piece of equipment, portion of a
piece of equipment, or utensil has been
lost; or for any of the causes set forth
in §54.1032.

§54.1024 Who shall perform appeal
service.

Appeal service for equipment or uten-
sils shall be performed by the Chief or
a design review specialist designated
by the Chief. No design review spe-
cialist may perform appeal service for
any piece of equipment, portion of a
piece of equipment or utensil for which
the original design review specialist
performed the initial evaluation serv-
ice.

§54.1025 Appeal reports.

After appeal service has been per-
formed for any piece of equipment, por-
tion of a piece of equipment or uten-
sils, an official report shall be pre-
pared, signed, and issued referring spe-
cifically to the original report and
stating the determination of the re-
evaluation of compliance of the piece
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of equipment, portion of a piece of
equipment or utensil.

§54.1026 Superseded reports.

The appeal report shall supersede the
original report which, thereupon, shall
become null and void for all or a por-
tion of the report pertaining to the ap-
peal service and shall not thereafter be
deemed to show the compliance of the
equipment or utensils described there-
in. However, the fees charged for the
original service shall not be remitted
to the applicant who filed the appeal.

§54.1027 Application of other regula-
tions to appeal service.

The regulations in this subpart shall
apply to appeal service except insofar
as they are inapplicable.

§54.1028 Fees and other charges for
service.

Fees and other charges equal as near-
ly as may be to the cost of the services
rendered shall be assessed and col-
lected from applicants in accordance
with the provisions for Fees and
Charges set forth in 7 CFR part 58, Sub-
part A, Regulations Governing the In-
spection and Grading Services of Manu-
factured or Processed Dairy Products,
sections §§58.38, 58.39, 58.41, 58.42, and
58.43, as appropriate.

§54.1029 Payment of fees and other
charges.

Fees and other charges for service
shall be paid upon receipt of billing for
fees and other charges for service. The
applicant shall remit by check, draft,
or money order, made payable to the
Agricultural Marketing Service,
USDA, payment for the service in ac-
cordance with directions on the billing,
and such fees and charges shall be paid
in advance if required by the official
design review specialist or other au-
thorized official.

§54.1030 Identification.

All official design review specialists
and supervisors shall have their Agri-
cultural Marketing Service identifica-
tion cards in their possession at all
times while they are performing any
function under the regulations and
shall identify themselves by such cards
upon request.
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§54.1031 Errors in service.

When a design review specialist, su-
pervisor, or other responsible employee
of the Branch has evidence of inac-
curate evaluation, or of incorrect cer-
tification or other incorrect deter-
mination or identification as to the
compliance of a piece of equipment or
utensil, such person shall report the
matter to the Chief. The Chief will in-
vestigate the matter and, if deemed ad-
visable, will report any material errors
to the owner or the owner’s agent. The
Chief shall take appropriate action to
correct errors found in the determina-
tion of compliance of equipment or
utensils, and the Chief shall take ade-
quate measures to prevent the recur-
rence of such errors.

§54.1032 Denial or withdrawal of serv-
ice.

(a)(1) Bases for denial or withdrawal.
An application or a request for service
may be rejected, or the benefits of the
service may be otherwise denied to, or
withdrawn from, any person who, or
whose employee or agent in the scope
of the person’s employment or agency:

(i) Has wilfully made any misrepre-
sentation or has committed any other
fraudulent or deceptive practice in con-
nection with any application or request
for service under the regulations;

(ii) Has given or attempted to give,
as a loan or for any other purpose, any
money, favor, or other thing of value,
to any employee of the Department au-
thorized to perform any function under
the regulations;

(iii) Has interfered with or ob-
structed, or attempted to interfere
with or to obstruct, any employee of
the Department in the performance of
duties under the regulations by intimi-
dation, threats, assaults, abuse, or any
other improper means;

(iv) Has knowingly falsely made,
issued, altered, forged, or counterfeited
any official certificate, memorandum,
mark, or other identification;

(v) Has knowingly uttered, published,
or used as true any such falsely made,
issued, altered, forged, or counterfeited
certificate, memorandum, mark or
identification;

(vi) Has knowingly obtained or re-
tained possession of any such falsely
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made, issued, altered, forged, or coun-
terfeited certificate, memorandum,
mark or identification, or of any equip-
ment or utensil bearing any such false-
ly made, issued, altered, forged, or
counterfeited mark or identification;

(vii) Has applied the designation
“USDA Accepted Equipment”’, “AMS
Accepted Equipment’”, ¢“USDA Ap-
proved Equipment’”, ‘“AMS Approved
Equipment”, ‘‘Approved By USDA”,
“Approved By AMS”, ‘“‘Accepted By
USDA”, “Accepted By AMS”, “USDA
Approved”’, “USDA Accepted”’, ‘“AMS
Approved”, ‘“AMS Accepted’, or any
other variation of wording which states
or implies official sanction by the
United States Department of Agri-
culture by stamp, or brand directly on
any equipment or utensil, or used as
part of any promotional materials
which has not been inspected and
deemed in compliance with this sub-
part; or,

(viii) Has in any manner not specified
in this paragraph violated subsection
203(h) of the AMA: Provided, That para-
graph (a)(1)(vi) of this section shall not
be deemed to be violated if the person
in possession of any item mentioned
therein notifies the Deputy Adminis-
trator or Chief without such delay that
such person has possession of such item
and, in the case of an official identi-
fication, surrenders it to the Chief,
and, in the case of any other item, sur-
renders it to the Deputy Administrator
or Chief or destroys it or brings it into
compliance with the regulations by ob-
literating or removing the violative
features under supervision of the Dep-
uty Administrator or Chief: And pro-
vided further, That paragraphs (a)(1) (ii)
through (vii) of this section shall not
be deemed to be violated by any act
committed by any person prior to the
making of an application of service
under the regulations by the principal
person. An application or a request for
service may be rejected or the benefits
of the service may be otherwise denied
to, or withdrawn from, any person who
operates an establishment for which
such person has made application for
service if, with the knowledge of such
operator, any other person conducting
any operations in such establishment
has committed any of the offenses
specified in paragraphs (a)1) @)
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through (vii) of this section after such
application was made. Moreover, an ap-
plication or a request for service made
in the name of a person otherwise eligi-
ble for service under the regulations
may be rejected, or the benefits of the
service may be otherwise denied to, or
withdrawn from, such a person:

(A) In case the service is or would be
performed at an establishment oper-
ated:

(I) By a corporation, partnership, or
other person from whom the benefits of
the service are currently being with-
held under this paragraph; or

(2) By a corporation, partnership, or
other person having an officer, direc-
tor, partner, or substantial investor
from whom the benefits of the service
are currently being withheld and who
has any authority with respect to the
establishment where service is or
would be performed; or

(B) In case the service is or would be
performed with respect to any product
in which any corporation, partnership,
or other person within paragraph
(a)(1)(viii)(A)(I1) of this section has a
contract or other financial interest.

(2) Procedure. All cases arising under
this paragraph shall be conducted in
accordance with the Rules of Practice
Governing Formal Adjudicatory Pro-
ceedings Instituted by the Secretary
Under Various Statutes set forth in 7
CFR §§1.130 through 1.151 and the Sup-
plemental Rules of Practice in part 50,
7 CFR §50.1 et seq.

(b) Filing of records. The final orders
in formal proceedings under paragraph
(a) of this section to deny or withdraw
the service under the regulations (ex-
cept orders required for good cause to
be held confidential and not cited as
precedents) and other records in such
proceedings (except those required for
good cause to be held confidential)
shall be filed with the Hearing Clerk
and shall be available for inspection by
persons having a proper interest there-
in.

§54.1033 Confidential treatment.

Every design review specialist pro-
viding service under these regulations
shall keep confidential all information
secured and not disclose such informa-
tion to any person except an author-
ized representative of the Department.
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§54.1034 OMB control numbers as-
signed pursuant to the Paperwork
Reduction Act.

The following control number has
been assigned to the information col-
lection requirements in 7 CFR Part 54,
Subpart C, by the Office of Manage-
ment and Budget pursuant to the Pa-
perwork Reduction Act of 1995 (44
U.S.C. Chapter 35).

i Current
7 CFR section where
requirements are described OMBN%ontroI
54.1008(a) ... 0581-0126
541017 ..... 0581-0126
54.1018(e) ... 0581-0126
54.1019 .... 0581-0126
54.1020 ..... 0581-0126
541021 ... 0581-0126

PART 56—VOLUNTARY GRADING
OF SHELL EGGS

Subpart A—Grading of Shell Eggs

DEFINITIONS

Sec.
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56.69 Misrepresentation, deceptive, or fraud-
ulent act or practice.

56.70 Use of facsimile forms.

56.71 Willful violation of the regulations.

56.72 Interfering with a grader or employee
of the AMS.

56.73 Misleading labeling.

56.74 Miscellaneous.

FACILITY REQUIREMENTS

56.75 Applicability of facility and operating
requirements.

56.76 Minimum facility and operating re-
quirements for shell egg grading and
packing plants.

56.77 Health and hygiene of personnel.

AUTHORITY: 7 U.S.C. 1621-1627.

Subpart A—Grading of Shell Eggs
DEFINITIONS

§56.1 Meaning of words and terms de-
fined.

For the purpose of the regulations in
this part, words in the singular shall be
deemed to import the plural and vice
versa, as the case may demand. Unless
the context otherwise requires, the
terms shall have the following mean-
ing:

Acceptable means suitable for the pur-
pose intended by the AMS.

Act means the applicable provisions
of the Agricultural Marketing Act of
1946 (60 Stat. 1087, as amended; 7 U.S.C.
1621 et seq.), or any other act of Con-
gress conferring like authority.

Administrator means the Adminis-
trator of the AMS or any other officer
or employee of the Department to
whom there has heretofore been dele-
gated, or to whom there may hereafter
be delegated the authority to act in the
Administrator’s stead.

Agricultural Marketing Service or AMS
means the Agricultural Marketing
Service of the Department.

Ambient temperature means the air
temperature maintained in an egg stor-
age facility or transport vehicle.

Applicant means any interested per-
son who requests any grading service.

Cage mark means any stain-type
mark caused by an egg coming in con-
tact with a material that imparts a
rusty or blackish appearance to the
shell.

Case means, when referring to con-
tainers, an egg case, as used in com-
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mercial practice in the United States,
holding 30 dozens of shell eggs.

Chief of the Grading Branch means the
Chief of the Grading Branch, Poultry
Programs, AMS.

Class means any subdivision of a
product based on essential physical
characteristics that differentiate be-
tween major groups of the same kind,
species, or method of processing.

Condition means any condition (in-
cluding, but not being limited to, the
state of preservation, cleanliness,
soundness, wholesomeness, or fitness
for human food) of any product which
affects its merchantability.

Consumer grades means U.S. Grade
AA, A, and B.

Department means the United States
Department of Agriculture (USDA).

Eggs of current production means shell
eggs that are no more than 21 days old.

Grademark means the official identi-
fication symbol (shield) used to iden-
tify eggs officially graded according to
U.S. consumer grade standards.

Grader means any Federal or State
employee or the employee of a local ju-
risdiction or cooperating agency to
whom a license has been issued by the
Secretary to investigate and certify in
accordance with the regulations in this
part, the class, quality, quantity, or
condition of products.

Grading or grading service means: (1)
The act whereby a grader determines,
according to the regulations in this
part, the class, quality, quantity, or
condition of any product by examining
each unit thereof or each unit of the
representative sample thereof drawn by
a grader and issues a grading certifi-
cate with respect thereto, except that
with respect to grading service per-
formed on a resident basis the issuance
of a grading certificate shall be pursu-
ant to a request therefor by the appli-
cant or the AMS; (2) the act whereby
the grader identifies, according to the
regulations in this part, the graded
product; (3) continuous supervision, in
an official plant, of the handling or
packaging of any product; and (4) any
regrading or any appeal grading of a
previously graded product.

Grading certificate means a statement,
either written or printed, issued by a
grader pursuant to the Act and the reg-
ulations in this part, relative to the
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class, quantity, quality, or condition of
products.

Holiday or legal holiday means the
legal public holidays specified by the
Congress in paragraph (a) of section
6103, title 5, of the United States Code.

Identify means to apply official iden-
tification to products or the containers
thereof.

Interested party means any person fi-
nancially interested in a transaction
involving any grading, appeal grading,
or regrading of any product.

National supervisor means (a) the offi-
cer in charge of the shell egg grading
service of the AMS, and (b) other em-
ployees of the Department designated
by the national supervisor.

Nest run eggs means eggs which are
packed as they come from the produc-
tion facilities without having been
washed, sized and/or candled for qual-
ity, with the exception that some
Checks, Dirties, or other obvious
undergrades may have been removed.

Office of grading means the office of
any grader.

Official plant or official establishment
means one or more buildings or parts
thereof comprising a single plant in
which the facilities and methods of op-
eration therein have been approved by
the Administrator as suitable and ade-
quate for grading service and in which
grading is carried on in accordance
with the regulations in this part.

Official standards means the official
U.S. standards grades, and weight
classes for shell eggs maintained by
and available from Poultry Programs,
AMS.

Officially identified means eggs that
have official marks applied to the prod-
uct under the authority of the AMS in
accordance with the act and its regula-
tions.

Origin grading means a grading made
on a lot of eggs at a plant where the
eggs are graded and packed.

Packaging means the primary or im-
mediate container in which eggs are
packaged and which serves to protect,
preserve, and maintain the condition of
the eggs.

Packing means the secondary con-
tainer in which the primary or imme-
diate container is placed to protect,
preserve, and maintain the condition of
the eggs during transit or storage.
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Person means any individual, part-
nership, association, business trust,
corporation, or any organized group of
persons, whether incorporated or not.

Potable water means water that has
been approved by the State health au-
thority or agency or laboratory accept-
able to the Administrator as safe for
drinking and suitable for food proc-
essing.

Product or products means shell eggs
of the domesticated chicken.

Quality means the inherent prop-
erties of any product which determine
its relative degree of excellence.

Quality assurance inspector means any
designated company employee other
than the plant owner, manager, fore-
man, or supervisor, authorized by the
Secretary to examine product and to
supervise the labeling, dating, and
lotting of officially graded shell eggs
and to assure that such product is
packaged under sanitary conditions,
graded by authorized personnel, and
maintained under proper inventory
control until released by an employee
of the Department.

Regional director means any employee
of the Department in charge of the
shell egg grading service in a des-
ignated geographical area.

Regulations means the provisions in
this entire part and such United States
standards, grades, and weight classes
as may be in effect at the time grading
is performed.

Sampling means the act of taking
samples of any product for grading or
certification.

Secretary means the Secretary of the
Department or any other officer or em-
ployee of the Department to whom
there has heretofore been delegated, or
to whom there may hereafter be dele-
gated, the authority to act in the Sec-
retary’s stead.

Shell egg grading service means the
personnel who are actively engaged in
the administration, application, and
direction of shell egg grading programs
and services pursuant to the regula-
tions in this part.

Shell eggs means shell eggs of domes-
ticated chickens.

Shell protected means eggs which have
had a protective covering such as oil
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applied to the shell surface. The prod-
uct used shall be acceptable to the
Food and Drug Administration.

Shipped for retail sale means shell
eggs that are forwarded from the proc-
essing facility for distribution to the
ultimate consumer.

State supervisor or Federal-State super-
visor means any authorized and des-
ignated individual who is in charge of
the shell egg grading service in a State.

United States Standards for Quality of
Individual Shell Eggs means the official
U.S. Standards, Grades, and Weight
Classes for Shell Eggs (AMS 56) that
are maintained by and available from
Poultry Programs, AMS.

United States Standards, Grades, and
Weight Classes for Shell Eggs (AMS 56)
means the official U.S. standards,
grades, and weight classes for shell
eggs that are maintained by and avail-
able from Poultry Programs, AMS.

Washed ungraded eggs means eggs
which have been washed and that are
either sized or unsized, but not seg-
regated for quality.

[20 FR 669, Feb. 1, 1955]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §56.1, see the List of CFR
Sections Affected, which appears in the
Finding Aids section of the printed volume
and on GPO Access.

§56.2 Designation of official certifi-
cates, memoranda, marks, other
identifications, and devices for pur-
poses of the Agricultural Marketing
Act.

Subsection 203(h) of the Agricultural
Marketing Act of 1946, as amended by
Pub. L. 272, 84th Congress, provides
criminal penalties for various specified
offenses relating to official certifi-
cates, memoranda, marks or other
identifications, and devices for making
such marks or identifications, issued or
authorized under section 203 of said
act, and certain misrepresentations
concerning the grading of agricultural
products under said section. For the
purposes of said subsection and the
provisions in this part, the terms listed
in this section shall have the respec-
tive meanings specified:

(a) Official certificate means any form
of certification, either written or print-
ed, used under this part to certify with
respect to the sampling, class, grade,
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quality, size, quantity, or condition of
products (including the compliance of
products with applicable specifica-
tions).

(b) Official memorandum means any
initial record of findings made by an
authorized person in the process of
grading or sampling pursuant to this
part, any processing or plant-operation
report made by an authorized person in
connection with grading or sampling
under this part, and any report made
by an authorized person of services per-
formed pursuant to this part.

(c) Official mark means the
grademark and any other mark, or any
variations in such marks approved by
the Administrator and authorized to be
affixed to any product, or affixed to or
printed on the packaging material of
any product, stating that the product
was graded, or indicating the appro-
priate U.S. grade or condition of the
product, or for the purpose of main-
taining the identity of products graded
under this part, including but not lim-
ited to, those set forth in §56.36.

(d) Official identification means any
United States (U.S.) standard designa-
tion of class, grade, quality, size, quan-
tity, or condition specified in this part
or any symbol, stamp, label or seal in-
dicating that the product has been offi-
cially graded and/or indicating the
class, grade, quality, size, quantity, or
condition of the product approved by
the Administrator and authorized to be
affixed to any product, or affixed to or
printed on the packaging material of
any product.

(e) Official device means a stamping
appliance, branding device, stencil,
printed label, or any other mechani-
cally or manually operated tool that is
approved by the Administrator for the
purpose of applying any official mark
or other identification to any product
or the packaging material thereof.

[28 FR 6341, June 20, 1963. Redesignated at 42
FR 32514, June 27, 1977, and further redesig-
nated at 46 FR 63203, Dec. 31, 1981]

GENERAL

§56.3 Administration.

The Administrator shall perform, for
and under the supervision of the Sec-
retary, such duties as the Secretary
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may require in the enforcement or ad-
ministration of the provisions of the
Act and the regulations in this part.
The Administrator is authorized to
waive for limited periods any par-
ticular provisions of the regulations in
this part to permit experimentation so
that new procedures, equipment, and
processing techniques may be tested to
facilitate definite improvements and at
the same time to determine full com-
pliance with the spirit and intent of
the regulations in this part. The AMS
and its officers and employees shall not
be liable in damages through acts of
commission or omission in the admin-
istration of this part.

[20 FR 670, Feb. 1, 1955, as amended at 38 FR
26798, Sept. 26, 1973; 42 FR 2970, Jan. 14, 1977.
Redesignated at 42 FR 32514, June 27, 1977,
further redesignated at 46 FR 63203, Dec. 31,
1981, as amended at 60 FR 12402, Mar. 7, 1995;
71 FR 42007, July 24, 2006]

§56.4 Basis of grading service.

(a) Any grading service in accordance
with the regulations in this part shall
be for class, quality, quantity, or con-
dition or any combination thereof.
Grading service with respect to the de-
termination of the quality of products
shall be on the basis of the ‘“United
States Standards, Grades, and Weight
Classes for Egg Shells.”” However, grad-
ing service may be rendered with re-
spect to products which are bought and
sold on the basis of institutional con-
tract specifications or specifications of
the applicant and such service, when
approved by the Administrator, shall
be rendered on the basis of such speci-
fications. The supervision of packaging
shall be in accordance with such in-
structions as may be approved or
issued by the Administrator.

(b) Whenever grading service is per-
formed on a representative sample
basis, such sample shall be drawn and
consist of not less than the minimum
number of cases as indicated in the fol-
lowing table. A minimum of one hun-
dred eggs shall be examined per sample
case. For lots which consist of less
than 1 case, a minimum of 50 eggs shall
be examined. If the lot consists of less
than 50 eggs, all eggs will be examined.
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MINIMUM NUMBER OF CASES COMPRISING A
REPRESENTATIVE SAMPLE

Cases in

Cases in lot sample

1 case .. .
2 to 10, inclusive
11 to 25, inclusive
26 to 50, inclusive
51 to 100, inclusive
101 to 200, inclusive
201 to 300, inclusive
301 to 400, inclusive
401 to 500, inclusive
501 to 600, inclusive ....

For each additional 50 cases, or frac-
tion thereof, in excess of 600 cases, one
additional case shall be included in the
sample.

[20 FR 670, Feb. 1, 1955, as amended at 22 FR
8167, Oct. 16, 1957; 28 FR 6342, June 20, 1963; 42
FR 2970, Jan. 14, 1977. Redesignated at 42 FR
32514, June 27, 1977, and further redesignated
at 46 FR 63203, Dec. 31, 1981, and amended at
71 FR 42007, July 24, 2006]

§56.5 Accessibility of product.

Each product for which grading serv-
ice is requested shall be so conditioned
and placed as to permit a proper deter-
mination of the class, quality, quan-
tity, or condition of such product.

[20 FR 670, Feb. 1, 1955, as amended at 27 FR
10317, Oct. 23, 1962. Redesignated at 42 FR
32514, June 27, 1977, and further redesignated
at 46 FR 63203, Dec. 31, 1981]

§56.6 Supervision.

All grading service shall be subject to
supervision at all times by the respon-
sible State supervisor, regional direc-
tor and national supervisor. Such serv-
ice shall be rendered in accordance
with instructions issued by the Admin-
istrator where the facilities and condi-
tions are satisfactory for the conduct
of the service and the requisite graders
are available. Whenever the supervisor
of a grader has evidence that such
grader incorrectly graded a product,
such supervisor shall take such action
as is necessary to correct the grading
and to cause any improper grademarks
which appear on the product or the
containers thereof to be corrected prior
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to shipment of the product from the
place of initial grading.

[40 FR 20055, May 8, 1975. Redesignated at 42
FR 32514, June 27, 1977, as amended at 43 FR
60138, Dec. 26, 1978. Redesignated at 46 FR
63203, Dec. 31, 1981, and amended at 71 FR
42008, July 24, 2006]

§56.7 Nondiscrimination.

The conduct of all services and the li-
censing of graders under these regula-
tions shall be accomplished without
discrimination as to race, color, na-
tional origin, sex, religion, age, dis-
ability, political beliefs, sexual ori-
entation, or marital or family status.

[71 FR 42008, July 24, 2006]

§56.8 Other applicable regulations.

Compliance with the regulations in
this part shall not excuse failure to
comply with any other Federal, or any
State, or municipal applicable laws or
regulations.

[20 FR 670, Feb. 1, 1955. Redesignated at 42
FR 32514, June 27, 1977, and further redesig-
nated at 46 FR 63203, Dec. 31, 1981]

§56.9 OMB control number.

(a) Purpose. The collecting of infor-
mation requirements in this part has
been approved by the Office of Manage-
ment and Budget (OMB) and assigned
OMB control number 0581-0128.

(b) Display.

SECTIONS WHERE INFORMATION COLLECTION
REQUIREMENTS ARE IDENTIFIED AND DESCRIBED

56.3(a) 56.24 56.52(b)(3) (i)
56.4(a) 56.25 56.54(b)(1)
56.10(a) 56.26 56.54(b)(3) (i)
56.11 56.30 56.56(a)
56.12 56.31(a) 56.57
56.17(b) 56.35(b) 56.58

56.18 56.35(c) 56.60
56.21(a) 56.37 56.62
56.21(b) 56.52(a)(1) | 56.76()(7)
56.21(c) 56.52(a)(4) | 56.76(h)
56.23 56.52(b)(1)

[71 FR 42008, July 24, 2006; 71 FR 47564, Aug.
17, 2006]
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LICENSED AND AUTHORIZED GRADERS

§56.10 Who may be licensed and au-
thorized.

(a) Any person who is a Federal or
State employee, the employee of a
local jurisdiction, or the employee of a
cooperating agency possessing proper
qualifications as determined by an ex-
amination for competency and who is
to perform grading service under this
part, may be licensed by the Secretary
as a grader.

(b) All licenses issued by the Sec-
retary shall be countersigned by the of-
ficer in charge of the shell egg grading
service of the AMS or any other des-
ignated officer.

(¢c) Any person, who is employed at
any official plant and possesses proper
qualifications, as determined by the
Administrator, may be authorized to
candle and grade eggs on the basis of
the ““U.S. Standards for Quality of In-
dividual Shell Eggs,” with respect to
eggs purchased from producers or eggs
to be packaged with official identifica-
tion. In addition, such authorization
may be granted to any qualified person
to act as a ‘‘quality assurance inspec-
tor” in the packaging and grade label-
ing of products. No person to whom
such authorization is granted shall
have authority to issue any grading
certificates, grading memoranda, or
other official documents; and all eggs
which are graded by any such person
shall thereafter be check graded by a
grader.

[71 FR 42008, July 24, 2006]

§56.11 Financial interest of graders.

Graders shall not render service on
any product in which they are finan-
cially interested.

[71 FR 42008, July 24, 2006]

§56.12 Suspension of license; revoca-
tion.

Pending final action by the Sec-
retary, any person authorized to coun-
tersign a license to perform grading
service may, whenever such action is
deemed necessary to assure that any
grading service is properly performed,
suspend any license to perform grading
service issued pursuant to this part, by
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giving notice of such suspension or rev-
ocation to the respective licensee, ac-
companied by a statement of the rea-
sons therefor. Within 7 days after the
receipt of the aforesaid notice and
statement of reasons, the licensee may
file an appeal in writing with the Sec-
retary, supported by any argument or
evidence that the licensee may wish to
offer as to why their license should not
be further suspended or revoked. After
the expiration of the aforesaid 7-day
period and consideration of such argu-
ment and evidence, the Secretary will
take such action as deemed appropriate
with respect to such suspension or rev-
ocation. When no appeal is filed within
the prescribed 7 days, the license to
perform grading service is revoked.

[71 FR 42008, July 24, 2006]

§56.13 Cancellation of license.

Upon termination of the services of a
licensed grader, the grader’s license
shall be immediately surrendered for
cancellation.

[71 FR 42008, July 24, 2006]

§56.14 Surrender of license.

Each license which is canceled, sus-
pended, or has expired shall imme-
diately be surrendered by the licensee
to the office of grading serving the area
in which the licensee is located.

[31 FR 2773, Feb. 16, 1966. Redesignated at 42
FR 32514, June 27, 1977, and further redesig-
nated at 46 FR 63203, Dec. 31, 1981, and
amended at 71 FR 42008, July 24, 2006]

§56.15

Federal graders may participate in
certain political activities, including
management of and participation in
political campaigns, in accordance
with AMS policy. Graders are subject
to these rules while they are on leave
with or without pay, including fur-
lough; however the rules do not apply
to cooperative employees not under
Federal supervision and intermittent
employees on the days they perform no
service. Willful violations of the polit-
ical activity rules will constitute
grounds for removal from the AMS.

Political activity.

[71 FR 42008, July 24, 2006]
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§56.16 Identification.

Graders shall have in their possession
at all times, and present upon request
while on duty, the means of identifica-
tion furnished to them by the Depart-
ment.

[71 FR 42008, July 24, 2006]

§56.17 Equipment and facilities for
graders.

Equipment and facilities to be fur-
nished by the applicant for use of grad-
ers in performing service on a resident
basis shall include, but not be limited
to, the following:

(a)(1) An accurate metal stem ther-
mometer;

(2) Electronic digital-display scales
graduated in increments of Yio-ounce or
less for weighing individual eggs and
test weights for calibrating such
scales. Plants packing product based
on metric weight must provide scales
graduated in increments of 1-gram or
less;

(3) Electronic digital-display scales
graduated in increments of Y4-ounce or
less for weighing the lightest and
heaviest consumer packages packed in
the plant and test weights for cali-
brating such scales;

(4) Scales graduated in increments of
Ys-pound or less for weighing shipping
containers and test weights for cali-
brating such scales;

(5) Two candling lights that provide a
sufficient combined illumination
through both the aperture and down-
ward through the bottom to facilitate
accurate interior and exterior quality
determinations.

(6) A candling booth adequately dark-
ened and located in close proximity to
the work area that is reasonably free of
excessive noise. The booth must be suf-
ficient in size to accommodate two
graders, two candling lights, and other
necessary grading equipment.

(b) Furnished office space, a desk,
and file or storage cabinets (equipped
with a satisfactory locking device)
suitable for the security and storage of
official supplies, and other facilities
and equipment as may otherwise be re-
quired. Such space and equipment must
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meet the approval of the national su-
pervisor.

[32 FR 8230, June 8, 1967. Redesignated at 42
FR 32514, June 27, 1977, as amended at 46 FR
39570, Aug. 4, 1981. Redesignated at 46 FR
63203, Dec. 31, 1981, as amended at 60 FR
12402, Mar. 7, 1995; 63 FR 13330, Mar. 19, 1998;
69 FR 76375, Dec. 21, 2004; 71 FR 42008, July 24,
2006]

§56.18 Schedule of operation of offi-
cial plants.

Grading operating schedules for serv-
ices performed pursuant to §§56.52 and
56.54 shall be requested in writing and
be approved by the Administrator. Nor-
mal operating schedules for a full week
consist of a continuous 8-hour period
per day (excluding not to exceed 1 hour
for lunch), 5 consecutive days per week,
within the administrative workweek,
Sunday through Saturday, for each
shift required. Less than 8-hour sched-
ules may be requested and will be ap-
proved if a grader is available. Clock
hours of daily operations need not be
specified in the request, although as a
condition of continued approval, the
hours of operation shall be reasonably
uniform from day to day. Graders are
to be notified by management 1 day in
advance of any change in the hours
grading service is requested.

[48 FR 20683, May 9, 1983]

§56.19 Prerequisites to grading.

Grading of products shall be rendered
pursuant to the regulations in this part
and under such conditions and in ac-
cordance with such methods as may be
prescribed or approved by the Adminis-
trator.

[71 FR 42008, July 24, 2006]
APPLICATION FOR GRADING SERVICE

§56.20 Who may obtain grading serv-
ice.

An application for grading service
may be made by any interested person,
including, but not being limited to any
authorized agent of the United States,
any State, county, municipality, or
common carrier.

[71 FR 42009, July 24, 2006]
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§56.21 How application for service
may be made; conditions of service.

(a) Noncontinuous grading service on a
fee basis. An application for any non-
continuous grading service on a fee
basis shall be made in any office of
grading, or with any grader at or near-
est the place where the service is de-
sired. Such application may be made
orally (in person or by telephone), in
writing, or by other electronic means.

(b) Continuous grading service on a
resident basis or continuous grading serv-
ice on a nonresident basis. An applica-
tion for continuous grading service on
a resident basis or for continuous grad-
ing service on a nonresident basis must
be made in writing on forms approved
by the Administrator and filed with
the Administrator. Such forms may be
obtained at the national, regional, or
State grading office, or at the AMS
Web site. In making application, the
applicant agrees to comply with the
terms and conditions of the regulations
(including, but not being limited to,
such instructions governing grading of
products as may be issued from time to
time by the Administrator). No mem-
ber of or Delegate to Congress or Resi-
dent Commissioner shall be admitted
to any benefit that may arise from
such service unless derived through
service rendered a corporation for its
general benefit.

(c) Temporary grading service on a fee
basis. An application for grading serv-
ice on a temporary basis must be made
in writing on forms approved by the
Administrator and filed with the Ad-
ministrator. Such forms may be ob-
tained at the national, regional, or
State grading office. In making appli-
cation, the applicant agrees to comply
with the terms and conditions of the
regulations (including, but not limited
to, such instructions governing grading
of products as may be issued from time
to time by the Administrator). No
member of or Delegate to Congress or
Resident Commissioner shall be admit-
ted to any benefit that may arise from
such service unless derived through
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service rendered a corporation for its
general benefit.

[42 FR 2970, Jan. 14, 1977. Redesignated at 42
FR 32514, June 27, 1977, and further redesig-
nated at 46 FR 63203, Dec. 31, 1981, and
amended at 69 FR 76375, Dec. 21, 2004; 71 FR
42009, July 24, 2006]

§56.22 Filing of application.

An application for grading service
shall be regarded as filed only when
made pursuant to the regulations in
this part.

[71 FR 42009, July 24, 2006]

§56.23 Form of application.

Each application for grading or sam-
pling a specified lot of any product
shall include such information as may
be required by the Administrator in re-
gard to the product and the premises
where such product is to be graded or
sampled.

[28 FR 6342, June 20, 1963. Redesignated at 42
FR 32514, June 27, 1977, and further redesig-
nated at 46 FR 63203, Dec. 31, 1981]

§56.24 Rejection of application

(a) An application for grading service
may be rejected by the Administrator:

(1) Whenever the applicant fails to
meet the requirements of the regula-
tions prescribing the conditions under
which the service is made available;

(2) Whenever the product is owned by
or located on the premises of a person
currently denied the benefits of the
Act;

(3) Where any individual holding of-
fice or a responsible position with or
having a substantial financial interest
or share in the applicant is currently
denied the benefits of the Act or was
responsible in whole or in part for the
current denial of the benefits of the
Act to any person;

(4) Where the Administrator deter-
mines that the application is an at-
tempt on the part of a person currently
denied the benefits of the Act to obtain
grading services;

(5) Whenever the applicant, after an
initial survey has been made in accord-
ance with the regulations, fails to
bring the grading facilities and equip-
ment into compliance with the regula-
tions within a reasonable period of
time;
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(6) Notwithstanding any prior ap-
proval whenever, before inauguration
of service, the applicant fails to fulfill
commitments concerning the inau-
guration of the service;

(7) When it appears that to perform
the services specified in this part would
not be to the best interests of the pub-
lic welfare or of the Government; or

(8) When it appears to the Adminis-
trator that prior commitments of the
Department necessitate rejection of
the application.

(b) Each such applicant shall be
promptly notified by registered mail of
the reasons for the rejection. A written
petition for reconsideration of such re-
jection may be filed by the applicant
with the Administrator if postmarked
or delivered within 10 days after the re-
ceipt of notice of the rejection. Such
petition shall state specifically the er-
rors alleged to have been made by the
Administrator in rejecting the applica-
tion. Within 20 days following the re-
ceipt of such a petition for reconsider-
ation, the Administrator shall approve
the application or notify the applicant
by registered mail of the reasons for
the rejection thereof.

[71 FR 42009, July 24, 2006]

§56.25 Withdrawal of Application.

An application for grading service
may be withdrawn by the applicant at
any time before the service is per-
formed upon payment by the applicant,
of all expenses incurred by the AMS in
connection with such application.

[71 FR 42009, July 24, 2006]

§56.26 Authority of applicant.

Proof of the authority of any person
applying for any grading service may
be required at the discretion of the Ad-
ministrator.

[20 FR 671, Feb. 1, 1955. Redesignated at 42
FR 32514, June 27, 1977, and further redesig-
nated at 46 FR 63203, Dec. 31, 1981]

§56.27 Order of service.

Grading service shall be performed,
insofar as practicable and subject to
the availability of qualified graders, in
the order in which applications there-
fore are made except that precedence
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may be given to any application for an
appeal grading.

[20 FR 671, Feb. 1, 1955; 20 FR 757, Feb. 4, 1955,
as amended at 42 FR 2970, Jan. 14, 1977. Re-
designated at 42 FR 32514, June 27, 1977, and
further redesignated at 46 FR 63203, Dec. 31,
1981 and amended at 71 FR 42009, July 24,
2006]

§56.28 Types of grading service.

(a) Noncontinuous grading service. This
type of service is performed when an
applicant requests grading of a par-
ticular lot of shell eggs. Requests are
made not on a regular basis. Charges or
fees are based on the time, travel, and
expenses needed to perform the work.
This service also may be called the fee
grading service. Shell eggs graded
under fee grading service are not eligi-
ble to be identified with the official
grademarks shown in §56.36.

(b) Continuous grading service on a
resident basis and continuous grading
service on a nonresident basis. Service on
a resident basis has a scheduled tour of
duty, while service on a nonresident
basis has a nonscheduled tour of duty.
Both of these services are performed
when an applicant requests that a
USDA licensed grader be stationed in
the applicant’s processing plant and
grade shell eggs in accordance with
U.S. Standards. The applicant agrees
to comply with the facility, operating,
and sanitary requirements of resident
service. The charges for resident grad-
ing services are based on the hours of
the regular tour of duty and the vol-
ume of shell eggs received into the
plant, while nonscheduled service is
based on the cumulative time required
to perform the work and an adminis-
trative service charge. Shell eggs grad-
ed under resident grading service are
only eligible to be identified with the
official grademarks shown in §56.36
when processed and graded under the
supervision of a grader or quality as-
surance inspector as provided in §56.39.

(c) Temporary grading service. This
type of service is performed when an
applicant requests resident grading on
a fee basis. The applicant must meet
all of the facility, operating, and sani-
tary requirements of resident service.
Charges or fees are based on the time
and expenses needed to perform the
work. Shell eggs graded under tem-
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porary grading service are only eligible
to be identified with the official
grademarks when they are processed
and graded under the supervision of a
grader or quality assurance inspector
as provided in §56.39.

[69 FR 76375, Dec. 21, 2004]

§56.29 Suspension or withdrawal of
plant approval for correctable
cause.

(a) Any plant approval given pursu-
ant to the regulations in this part may
be suspended by the Administrator for:

(1) Failure to maintain grading fa-
cilities and equipment in a satisfactory
state of repair, sanitation, or cleanli-
ness;

(2) The use of operating procedures
which are not in accordance with the
regulations in this part; or

(3) Alterations of grading facilities or
equipment which have not been ap-
proved in accordance with the regula-
tions in this part.

(b) Whenever it is feasible to do so,
written notice in advance of a suspen-
sion shall be given to the person con-
cerned and shall specify a reasonable
period of time in which corrective ac-
tion must be taken. If advance written
notice is not given, the suspension ac-
tion shall be promptly confirmed in
writing and the reasons therefor shall
be stated, except in instances where
the person has already corrected the
deficiency. Such service, after appro-
priate corrective action is taken, will
be restored immediately, or as soon
thereafter as a grader can be made
available. During such period of sus-
pension, grading service shall not be
rendered. However, the other provi-
sions of the regulations pertaining to
providing grading service on a resident
basis will remain in effect unless such
service is terminated in accordance
with the provisions of this part.

(c) If the grading facilities or meth-
ods of operation are not brought into
compliance within a reasonable period
of time as specified by the Adminis-
trator, the Administrator shall initiate
withdrawal action pursuant to the
Rules of Practice Governing Formal
Adjudicatory Proceedings (7 CFR part
1, subpart H), and the operator shall be
afforded an opportunity for an oral
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hearing upon written request in ac-
cordance with such Rules of Practice,
with respect to the merits or validity
of the withdrawal action, but any sus-
pension shall continue in effect pend-
ing the outcome of such hearing unless
otherwise ordered by the Adminis-
trator. Upon withdrawal of grading
service in an official plant, the plant
approval shall also become terminated
and all labels, seals, tags, or packaging
material bearing official identification
shall, under the supervision of a person
designated by the AMS, either be de-
stroyed or the official identification
completely obliterated or sealed in a
manner acceptable to the AMS.

(d) In any case where grading service
is withdrawn under this section, the
person concerned may thereafter apply
for grading service as provided in
§§56.20 through 56.29 of these regula-
tions.

[71 FR 42009, July 24, 2006]

§56.30 Application for grading service
in official plants; approval.

Any person desiring to process and
pack products in a plant under grading
service must receive approval of such
plant and facilities as an official plant
prior to the rendition of such service.
An application for grading service to be
rendered in an official plant shall be
approved according to the following
procedure: When application has been
filed for grading service, as aforesaid,
the State supervisor or the supervisor’s
assistant shall examine the grading of-
fice, facilities, and equipment and
specify any facility or equipment modi-
fications needed for the service. When
the plant survey has been completed
and approved in accordance with the
regulations in this part, service may be
installed.

[71 FR 42009, July 24, 2006]
REPORTS

§56.31 Report of grading work.

Reports of grading work performed
within official plants shall be for-
warded to the Administrator by the
grader in a manner as may be specified
by the Administrator.

[71 FR 42010, July 24, 2006]
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§56.32 Information to be furnished to
graders.

The applicant for grading service
shall furnish to the grader rendering
such service such information as may
be required for the purposes of this
part.

[71 FR 42010, July 24, 2006]

§56.33 Report of violations

Each grader shall report, in the man-
ner prescribed by the Administrator,
all violations of and noncompliance
with the Act and the regulations in
this part of which such grader has
knowledge.

[71 FR 42010, July 24, 2006]
IDENTIFYING AND MARKING PRODUCTS

§56.35 Authority to use, and approval
of official identification.

(a) Authority to use official identifica-
tion. Authority to officially identify
product graded pursuant to this part is
granted only to applicants who make
the services of a grader or quality as-
surance inspector available for use in
accordance with this part. Packaging
materials bearing official identifica-
tion marks shall be approved pursuant
to §§56.35 to 56.37, inclusive, and shall
be used only for the purpose for which
approved and prescribed by the Admin-
istrator. Any unauthorized use or dis-
position of approved labels or pack-
aging materials which bear any official
identification may result in cancella-
tion of the approval and denial of the
use of labels or packaging materials
bearing official identification or denial
of the benefits of the Act pursuant to
the provisions of §56.31.

(b) Approval of official identification.
No label, container, or packaging ma-
terial which bears official identifica-
tion may contain any statement that
is false or misleading. No label, con-
tainer, or packaging material bearing
official identification may be printed
or prepared for use until the printers’
or other final proof has been approved
by the Administrator in accordance
with the regulations in this part, the
Federal Food, Drug, and Cosmetic Act,
the Fair Packaging and Labeling Act,
and the regulations promulgated under
these acts. The use of finished labels
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must be approved as prescribed by the
Administrator. A grader may apply of-
ficial identification stamps to shipping
containers if they do not bear any
statement that is false or misleading.
If the label is printed or otherwise ap-
plied directly to the container, the
principal display panels of such con-
tainer shall for this purpose be consid-
ered as the label. The label shall con-
tain the name, address, and ZIP Code
of the packer or distributor of the
product, the name of the product, a
statement of the net contents of the
container, and the U.S. grademark.

(¢) Nutritional labeling. Nutrition in-
formation must be included on the la-
beling of each unit container of con-
sumer packaged shell eggs in accord-
ance with the provisions of title 21,
chapter I, part 101, Regulations for the
Enforcement of the Federal Food,
Drug, and Cosmetic Act and the Fair
Packaging and Labeling Act. The nu-
trition information included on labels
is subject to review by the Food and
Drug Administration prior to approval
by the Department.

(d) Refrigeration labeling. All con-
tainers bearing official U.S. Grade AA,
A, or B identification shall be labeled
to indicate that refrigeration is re-
quired, e.g., ‘“‘Keep Refrigerated,” or
words of similar meaning.

[40 FR 20055, May 8, 1975, as amended at 42
FR 2970, Jan. 14, 1977. Redesignated at 42 FR
32514, June 27, 1977, and further redesignated
at 46 FR 63203, Dec. 31, 1981, as amended at 60
FR 12402, Mar. 7, 1995; 64 FR 56947, Oct. 22,
1999; 71 FR 42010, July 24, 2006]

§56.36 Form of grademark and infor-
mation required.

(a) Form of official identification sym-
bol and grademark. (1) The shield set
forth in Figure 1 of this section shall
be the official identification symbol for
purposes of this part and when used,
imitated, or simulated in any manner
in connection with shell eggs, shall be
deemed prima facia to constitute a rep-
resentation that the product has been
officially graded for the purposes of
§56.2.

(2) Except as otherwise authorized,
the grademark permitted to be used to
officially identify USDA consumer-
graded shell eggs shall be of the form
and design indicated in Figures 2
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through 4 of this section. The shield
shall be of sufficient size so that the
printing and other information con-
tained therein is legible and in approxi-
mately the same proportion as shown
in these figures.

(3) The ‘““‘Produced From’ grademark
in Figure 5 of this section may be used
to identify products for which there are
no official U.S. grade standards (e.g.,
pasteurized shell eggs), provided that
these products are approved by the
Agency and are prepared from U.S.
Consumer Grade AA or A shell eggs.

(b) Information required on grademark.
(1) Except as otherwise authorized by
the Administrator, each grademark
used shall include the letters “USDA”
and the U.S. grade of the product it
identifies, such as ‘““A Grade,” as shown
in Figure 2 of this section. Such infor-
mation shall be printed with the shield
and the wording within the shield in
contrasting colors in a manner such
that the design is legible and con-
spicuous on the material upon which it
is printed.

(2) The size or weight class of the
product, such as ‘‘Large,” may appear
within the grademark as shown in Fig-
ure 3 of this section. If the size or
weight class is omitted from the
grademark, it must appear promi-
nently on the main panel of the carton.

(3) Except as otherwise authorized,
the bands of the shield in Figure 4 of
this section shall be displayed in three
colors, with the color of the top, mid-
dle, and bottom bands being blue,
white, and red, respectively.

(4) The ‘“‘Produced From’ grademark
in Figure 5 of this section may be any
one of the designs shown in Figures 2
through 4 of this section. The text out-
side the shield shall be conspicuous,
legible, and in approximately the same
proportion and close proximity to the
shield as shown in Figure 5 of this sec-
tion.

(5) The plant number of the official
plant preceded by the letter ‘P’ must
be shown on each carton or packaging
material.
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[63 FR 13330, Mar. 19, 1998, as amended at 68
FR 25485, May 13, 2003]

§56.37 Lot marking of officially identi-
fied shell eggs.

Shell eggs identified with the
grademarks shown in §56.36 shall be
legibly lot numbered on either the in-
dividual egg, the carton, or the con-
sumer package. The lot number shall
be the consecutive day of the year on
which the eggs were packed (e.g., 132),
except other lot numbering systems
may be used when submitted in writing
and approved by the Administrator.

[35 FR 5664, Apr. 8, 1970. Redesignated at 42
FR 32514, June 27, 1977, as amended at 46 FR
39570, Aug. 4, 1981. Redesignated at 46 FR
63203, Dec. 31, 1981, as amended at 60 FR
12402, Mar. 7, 1995; 63 FR 13331, Mar. 19, 1998;
69 FR 76376, Dec. 21, 2004]

§56.38 Retention authorities.

A grader may use retention tags or
other devices and methods as approved
by the Administrator for the identi-
fication and control of shell eggs which
are not in compliance with the regula-
tions or are held for further examina-
tion and for any equipment, utensils,
rooms or compartments which are
found unclean or otherwise in violation
of the regulations. Any such item shall
not be released until in compliance
with the regulations and retention
identification shall not be removed by
anyone other than a grader.

[35 FR 5664, Apr. 8, 1970. Redesignated at 42
FR 32514, June 27, 1977, and further redesig-
nated at 46 FR 63203, Dec. 31, 1981. Redesig-
nated at 71 FR 42010, July 24, 2006]
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PREREQUISITES TO PACKAGING SHELL
EGGSs IDENTIFIED WITH GRADEMARKS

§56.39 Quality assurance inspector re-
quired.

The official identification with the
grademark of any product as provided
in §§56.35 to 56.41, inclusive, shall be
done only under the supervision of a
grader or quality assurance inspector.
The grader or quality assurance inspec-
tor shall have supervision over the use
and handling of all material bearing
any official identification.

[42 FR 2971, Jan. 14, 1977. Redesignated at 42
FR 32514, June 27, 1977, as amended at 46 FR
39570, Aug. 4, 1981. Redesignated at 46 FR
63203, Dec. 31, 1981; 69 FR 76376, Dec. 21, 2004]

§56.40 Grading requirements of shell
eggs identified with grademarks.

(a) Shell eggs to be identified with
the grademarks illustrated in §56.36
must be individually graded by a grad-
er or by authorized personnel pursuant
to §56.11 and thereafter check graded
by a grader.

(b) Shell eggs not graded in accord-
ance with paragraph (a) of this section
may be officially graded on a sample
basis and the shipping containers may
be identified with grademarks which
contain the words ‘‘Sample Graded”
and which are approved by the Admin-
istrator.

(c) In order to be officially identified
with a USDA consumer grademark,
shell eggs shall:

(1) Be eggs of current production;

(2) Not possess any undesirable odors
or flavors; and

(3) Not have previously been shipped
for retail sale.

[32 FR 8231, June 8, 1967. Redesignated at 42
FR 32514, June 27, 1977, as amended at 46 FR
39571, Aug. 4, 1981. Redesignated at 46 FR
63203, Dec. 31, 1981, as amended at 63 FR
13331, Mar. 19, 1998; 69 FR 76376, Dec. 21, 2004;
71 FR 20292, Apr. 19, 2006]

§56.41 Check grading officially identi-
fied product.

Officially identified shell eggs packed
or received in an official plant may be
subject to final check grading prior to
their shipment. Such product found not
to be in compliance with the assigned
official grade shall be placed under a
retention tag until it is regraded to
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comply with the grade assigned or
until the official identification is re-
moved.

[35 FR 5664, Apr. 8, 1970. Redesignated at 42
FR 32514, June 27, 1977, and further redesig-
nated at 46 FR 63203, Dec. 31, 1981]

§§56.42-56.43 [Reserved]
FEES AND CHARGES

§56.45

(a) Fees and charges for any grading
service shall be paid by the interested
party making the application for such
grading service, in accordance with the
applicable provisions of this section
and §§56.46 to 56.54, both inclusive; and,
if so required by the grader, such fees
and charges shall be paid in advance.

(b) Fees and charges for any grading
service shall, unless otherwise required
pursuant to paragraph (c) of this sec-
tion, be paid by check, draft, or money
order payable to the Agricultural Mar-
keting Service and remitted promptly
to the AMS.

(c) Fees and charges for any grading
service under a cooperative agreement
with any State or person shall be paid
in accordance with the terms of such
cooperative agreement.

Payment of fees and charges.

[33 FR 20004, Dec. 31, 1968 and 42 FR 2971, Jan.
14, 1977. Redesignated at 42 FR 32514, June 27,
1977, and further redesignated at 46 FR 63203,
Dec. 31, 1981, and amended at 71 FR 42010,
July 24, 2006]

§56.46 On a fee basis.

(a) Unless otherwise provided in this
part, the fees to be charged and col-
lected for any service performed, in ac-
cordance with this part, on a fee basis
shall be based on the applicable rates
specified in this section.

(b) Fees for grading services will be
based on the time required to perform
the services. The hourly charge shall
be $65.00 and shall include the time ac-
tually required to perform the grading,
waiting time, travel time, and any
clerical costs involved in issuing a cer-
tificate.

(c) Grading services rendered on Sat-
urdays, Sundays, or legal holidays
shall be charged for at the rate of $75.12
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per hour. Information on legal holidays
is available from the supervisor.

[70 FR 42256, July 22, 2005, as amended at 71
FR 42010, July 24, 2006]

§56.47 Fees for appeal grading or re-
view of a grader’s decision.

The cost of an appeal grading or re-
view of a grader’s decision shall be
borne by the appellant on a fee basis at
rates set forth in §56.46, plus any travel
and additional expenses. If the appeal
grading or review of a grader’s decision
discloses that a material error was
made in the original determination, no
fee or expenses will be charged.

[63 FR 52133, Sept. 30, 1998]

§56.49 Travel
charges.

Charges are to be made to cover the
cost of travel and other expenses in-
curred by the AMS in connection with
rendering grading service. Such
charges shall include the cost of trans-
portation, per diem, and any other ex-
penses.

[42 FR 2971, Jan. 14, 1977. Redesignated at 42
FR 32514, June 27, 1977, as amended at 46 FR
8, Jan. 2, 1981. Redesignated at 46 FR 63203,
Dec. 31, 1981, and amended at 71 FR 42010,
July 24, 2006]

expenses and other

§56.52 Charges for continuous grading
performed on a resident basis.

Fees to be charged and collected for
any grading service, other than for an
appeal grading, on a resident grading
basis, shall be those provided in this
section. The fees to be charged for any
appeal grading shall be as provided in
§56.47.

(a) Charges. The charges for the grad-
ing of shell eggs shall be paid by the
applicant for the service and shall in-
clude items listed in this section as are
applicable. Payment for the full cost of
the grading service rendered to the ap-
plicant shall be made by the applicant
to AMS. Such full costs shall comprise
such of the items listed in this section
as are due and included in the bill or
bills covering the period or periods dur-
ing which the grading service was ren-
dered. Bills will be rendered by the 10th
day following the end of the period in
which the service was rendered and are
payable upon receipt.
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(1) An inauguration charge of $310
will be made at the time an application
for service is signed except when the
application is required because of a
change in name or ownership. If service
is not installed within 6 months from
the date the application is filed, or if
service is inactive due to an approved
request for removal of a grader(s) for a
period of 6 months, the application will
be considered terminated, but a new
application may be filed at any time.
In addition there will be a charge of
$300 if the application is terminated at
the request of the applicant for reasons
other than for a change in location,
within 12 months from the date of the
inauguration of service.

(2) A charge for the salary and other
costs, as specified in this paragraph,
for each grader while assigned to a
plant, except that no charge will be
made when the assigned grader is tem-
porarily reassigned by AMS to perform
grading service for other than the ap-
plicant. Base salary rates will be deter-
mined on a national average for all of-
ficial plants operating in States under
a Federal Trust Fund Agreement where
Federal graders, State graders, or a
combination of Federal and State grad-
ers are used, by averaging the salary
rates paid to each Federal or State
grader assigned to such plants. Charges
to plants are as follows:

(i) For all regular hours of work
scheduled and approved as an estab-
lished tour of duty for a plant, the reg-
ular rate charge will be made. The reg-
ular rate charge will be determined by
adding an amount to the base salary
rate to cover the costs to AMS for such
items as the Employer’s Tax imposed
under the U.S. Internal Revenue Code
(26 U.S.C.) for Old Age and Survivor’s
Benefits under the Social Security Sys-
tem, retirement benefits, group life in-
surance, severance pay, sick leave, an-
nual leave, additional salary and travel
costs for relief grading service, acci-
dent payments, certain moving costs,
and related servicing costs.

(ii) All hours worked by an assigned
grader or another grader in excess of
the approved tour of duty, or worked
on a nonscheduled workday, or actu-
ally worked on a holiday in excess of
the tour of duty, will be considered as
overtime. The charge for such overtime
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will be 150 percent of the grader’s base
salary rate.

(iii) For work performed on a holiday
which is within the established tour of
duty approved for a plant, the added
charge will be the same as the grader’s
base rate.

(iv) For work performed between 6
p.m. and 6 a.m., night differential
charges (for regular, overtime, or holi-
day hours worked during this period)
will be at the applicable rates estab-
lished plus 10 percent of the base rate.

(v) For work performed on Sunday,
Sunday differential charges (for reg-
ular, overtime, or holiday hours
worked on Sunday) will be at the appli-
cable rates established plus 25 percent
of the base rate.

(vi) For all hours of work performed
in a plant without an approved tour of
duty, the charge will be one of the ap-
plicable hourly rates in §56.46.

(3) A charge at the hourly rates spec-
ified in §56.46, plus actual travel ex-
penses incurred by AMS for inter-
mediate surveys to firms without grad-
ing service in effect.

(4) An administrative service charge
based upon the aggregate number of 30-
dozen cases of all shell eggs handled in
the plant per billing period multiplied
by $0.051, except that the minimum
charge per billing period shall be $260
and the maximum charge shall be
$2,875. The minimum charge also ap-
plies where an approved application is
in effect and no product is handled.

(b) Other provisions. (1) The applicant
shall designate in writing the employ-
ees of the applicant who will be re-
quired and authorized to furnish each
grader with such information as may
be necessary for the performance of the
grading service.

(2) AMS will provide, as available, an
adequate number of graders to perform
the grading service. The number of
graders required will be determined by
AMS based on the expected demand for
service.

(3) The grading service shall be pro-
vided at the designated plant and shall
be continued until the service is sus-
pended, withdrawn, or terminated by:

(i) Mutual consent;

(ii) Thirty (30) days’ written notice,
by either the applicant or AMS speci-
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fying the date of suspension, with-
drawal, or termination;

(iii) One (1) day’s written notice by
AMS to the applicant if the applicant
fails to honor any invoice within thirty
(30) days after date of invoice covering
the cost of the grading service; or

(iv) Action taken by AMS pursuant
to the provisions of §56.31.

(4) Graders will be required to confine
their activities to those duties nec-
essary in the rendering of grading serv-
ice and such closely related activities
as may be approved by AMS: Provided,
That in no instance may the graders
assume the duties of management.

[34 FR 8232, May 28, 1969]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations to §56.52, see the List of CFR Sec-
tions Affected, which appears in the Finding

Aids section of the printed volume and on
GPO Access.

§56.53 Fees or charges for grading
service performed under coopera-
tive agreement.

Fees or charges to be made to an ap-
plicant for grading service which differ
from those listed in §§56.45 through
56.54 shall be provided for by a coopera-
tive agreement.

[36 FR 7894, Apr. 28, 1971. Redesignated at 42
FR 32514, June 27, 1977, and further redesig-
nated at 46 FR 63203, Dec. 31, 1981]

§56.54 Charges for continuous grading
performed on a nonresident basis.

Fees to be charged and collected for
grading service on a nonresident grad-
ing basis, shall be those provided in
this section. The fees to be charged for
any appeal grading shall be as provided
in §56.47.

(a) Charges. The charges for the grad-
ing of shell eggs shall be paid by the
applicant for the service and shall in-
clude items listed in this section as are
applicable. Payment for the full cost of
the grading service rendered to the ap-
plicant shall be made by the applicant
to the AMS. Such full costs shall com-
prise such of the items listed in this
section as are due and included in the
bill or bills covering the period or peri-
ods during which the grading service
was rendered. Bills will be rendered by
the 10th day following the end of the
billing period in which the service was
rendered and are payable upon receipt.
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(1) A charge for the salary and other
costs, as specified in this paragraph,
for each grader while assigned to a
plant, except that no charge will be
made when the assigned grader is tem-
porarily reassigned by AMS to perform
grading service for other than the ap-
plicant. Base salary rates will be deter-
mined on a national average for all of-
ficial plants operating in States under
a Federal Trust Fund Agreement where
Federal graders, State graders, or a
combination of Federal and State grad-
ers are used, by averaging the salary
rates paid to each Federal or State
grader assigned to such plants. Charges
to plants are as follows:

(i) For all regular hours of work
scheduled and approved as an estab-
lished tour of duty for a plant, the reg-
ular rate charge will be made. The reg-
ular rate charge will be determined by
adding an amount to the base salary
rate to cover the costs to AMS for such
items as the Employer’s Tax imposed
under the U.S. Internal Revenue Code
(26 U.S.C.) for Old Age and Survivor’s
Benefits under the Social Security Sys-
tem, retirement benefits, group life in-
surance, severance pay, sick leave, an-
nual leave, additional salary and travel
costs for relief grading service, acci-
dent payments, certain moving costs,
and related servicing costs.

(ii) All hours worked by an assigned
grader or another grader in excess of
the approved tour of duty, or worked
on a nonscheduled workday, or actu-
ally worked on a holiday in excess of
the tour of duty, will be considered as
overtime. The charge for such overtime
will be 150 percent of the grader’s base
salary rate.

(iii) For work performed on a holiday
which is within the established tour of
duty approved for a plant, the added
charge will be the same as the grader’s
base rate.

(iv) For work performed between 6
p.m. and 6 a.m., night differential
charges (for regular, overtime, or holi-
day hours worked during this period)
will be at the applicable rates estab-
lished plus 10 percent of the base rate.

(v) For work performed on Sunday,
Sunday differential charges (for reg-
ular, overtime, or holiday hours
worked on Sunday) will be at the appli-
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cable rates established plus 25 percent
of the base rate.

(vi) For all hours of work performed
in a plant without an approved tour of
duty, the charge will be one of the ap-
plicable hourly rates in §56.46.

(2) An administrative service charge
equal to 25 percent of the grader’s total
salary costs. A minimum charge of $260
will be made each billing period. The
minimum charge also applies where an
approved application is in effect and no
product is handled.

(b) Other provisions. (1) The applicant
shall designate in writing the employ-
ees of the applicant who will be re-
quired and authorized to furnish each
grader with such information as may
be necessary for the performance of the
grading service.

(2) AMS will provide, as available, an
adequate number of graders to perform
the grading service. The number of
graders required will be determined by
AMS based on the expected demand for
service.

(3) The grading service shall be pro-
vided at designated locations and shall
be continued until the service is sus-
pended, withdrawn, or terminated by:

(i) Mutual consent;

(ii) Thirty (30) days’ written notice,
by either the applicant or AMS speci-
fying the date of suspension, with-
drawal, or termination;

(iii) One (1) day’s written notice by
AMS to the applicant if the applicant
fails to honor any invoice within thirty
(30) days after date of invoice covering
the cost of the grading service; or

(iv) Action taken by AMS pursuant
to the provisions of §56.31.

(4) Graders will be required to confine
their activities to those duties nec-
essary in the rendering of grading serv-
ice and such closely related activities
as may be approved by AMS: Provided,
That in no instance may the graders
assume the duties of management.

(5) When similar nonresident grading
services are furnished to the same ap-
plicant under part 70 of this chapter,
the charges listed in this section shall
not be repeated.

[35 FR 19327, Dec. 22, 1970]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations to §56.54, see the List of CFR Sec-
tions Affected, which appears in the Finding
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Aids section of the printed volume and on
GPO Access.

GRADING CERTIFICATES

§56.55 Forms.

Grading certificates and sampling re-
port forms (including appeal grading
certificates and regrading certificates)
shall be issued on forms approved by
the Administrator.

[71 FR 42010, July 24, 2006]

§56.56 Issuance.

(a) Resident grading basis. Certificates
will be issued only upon request there-
for by the applicant or the AMS. When
requested, a grader shall issue a certifi-
cate covering product graded by such
grader. In addition, a grader may issue
a grading certificate covering product
graded in whole or in part by another
grader when the grader has knowledge
that the product is eligible for certifi-
cation based on personal examination
of the product or official grading
records.

(b) Other than resident grading. Each
grader shall, in person or by the grad-
er’s authorized agent, issue a grading
certificate covering each product grad-
ed by such grader. A grader’s name
may be signed on a grading certificate
by a person other than the grader, if
such person has been designated as the
authorized agent of such grader by the
national supervisor: Provided, That the
certificate is prepared from an official
memorandum of grading signed by the
grader: And provided further, That a no-
tarized power of attorney authorizing
such signature has been issued to such
person by the grader and is on file in
the office of grading. In such case, the
authorized agent shall sign both the
agent’s name and the grader’s name,
e.g., ‘“‘John Doe by Mary Roe.”

[71 FR 42010, July 24, 2006]

§56.57 Disposition.

The original and a copy of each grad-
ing certificate, issued pursuant to
§56.56, and not to exceed two additional
copies thereof if requested by the appli-
cant prior to issuance, shall, imme-
diately upon issuance, be delivered or
mailed to the applicant or the appli-
cant’s designee. Other copies shall be
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filed and retained in accordance with
the disposition schedule for grading
program records.

[36 FR 9842, May 29, 1971. Redesignated at 42
FR 32514, June 27, 1977, and further redesig-
nated at 46 FR 63203, Dec. 31, 1981, as amend-
ed at 47 FR 46070, Oct. 15, 1982; 47 FR 54421,
Dec. 3, 1982; 71 FR 42010, July 24, 2006]

§56.58 Advance information.

Upon request of an applicant, all or
part of the contents of any grading cer-
tificate issued to such applicant may
be telephoned or electronically trans-
mitted to the applicant, or to the ap-
plicant’s designee, at the applicant’s
expense.

[69 FR 76376, Dec. 21, 2004]

APPEAL OF A GRADING OR DECISION

SOURCE: Sections 56.60 through 56.66 appear
at 35 FR 9918, June 17, 1970, unless otherwise
noted. Redesignated at 42 FR 32514, June 27,
1977, and further redesignated at 46 FR 63203,
Dec. 31, 1981.

§56.60 Who may request an appeal
grading or review of a grader’s de-
cision.

An appeal grading may be requested
by any interested party who is dissatis-
fied with the determination by a grader
of the class, quality, quantity, or con-
dition of any product as evidenced by
the USDA grademark and accom-
panying label, or as stated on a grading
certificate and a review may be re-
quested by the operator of an official
plant with respect to a grader’s deci-
sion or on any other matter related to
grading in the official plant.

§56.61 Where to file an appeal.

(a) Appeal from resident grader’s grad-
ing or decision in an official plant. Any
interested party who is not satisfied
with the determination of the class,
quality, quantity, or condition of prod-
uct which was graded by a grader in an
official plant and has not left such
plant, and the operator of any official
plant who is not satisfied with a deci-
sion by a grader on any other matter
related to grading in such plant may
request an appeal grading or review of
the decision by the grader by filing
such request with the grader’s imme-
diate supervisor.
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(b) All other appeal requests. Any in-
terested party who is not satisfied with
the determination of the class, quality,
quantity, or condition of product which
has left the official plant where it was
graded or which was graded other than
in an official plant may request an ap-
peal grading by filing such request
with the regional director in the area
where the product is located or with
the Chief of the Grading Branch.

[35 FR 9918, June 17, 1970. Redesignated at 42
FR 32514, June 27, 1977, and further redesig-
nated at 46 FR 63203, Dec. 31, 1981, as amend-
ed at 71 FR 42010, July 24, 2006]

§56.62

Any request for an appeal grading or
review of a grader’s decision may be
made orally or in writing. If made oral-
ly, written confirmation may be re-
quired. The applicant shall clearly
state the reasons for requesting the ap-
peal service and a description of the
product, or the decision which is ques-
tioned. If such appeal request is based
on the results stated on an official cer-
tificate, the original and all available
copies of the certificate shall be re-
turned to the appeal grader assigned to
make the appeal grading.

How to file an appeal.

§56.63 When an application for an ap-
peal grading may be refused.

When it appears to the official with
whom an appeal request is filed that
the reasons given in the request are
frivolous or not substantial, or that
the quality or condition of the product
has undergone a material change since
the original grading, or that the origi-
nal lot has changed in some manner, or
the Act or the regulations in this part
have not been complied with, the appli-
cant’s request for the appeal grading
may be refused. In such case, the appli-
cant shall be promptly notified of the
reason(s) for such refusal.

§56.64 Who shall perform the appeal.

(a) An appeal grading or review of a
decision requested under §56.61(a) shall
be made by the grader’s immediate su-
pervisor, or by one or more licensed
graders assigned by the immediate su-
pervisor.

(b) Appeal gradings requested under
§56.61(b) shall be performed by a grader
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other than the grader who originally
graded the product.

(c) Whenever practical, an appeal
grading shall be conducted jointly by
two graders. The assignment of the
grader(s) who will make the appeal
grading requested under §56.61(b) shall
be made by the regional director or the
Chief of the Grading Branch.

[35 FR 9918, June 17, 1970, as amended at 40
FR 20056, May 8, 1975. Redesignated at 42 FR
32514, June 27, 1977, and further redesignated
at 46 FR 63203, Dec. 31, 1981; 71 FR 42010, July
24, 2006]

§56.65 Procedures
gradings.

for appeal

(a) The appeal sample shall consist of
product taken from the original sample
container plus an equal number of sam-
ples selected at random.

(b) When the original samples are not
available or have been altered, such as
the removal of undergrades, the appeal
sample size for the lot shall consist of
double the samples required in §56.4(b).

(c) Shell eggs shall not have been
moved from the original place of grad-
ing and must have been maintained
under adequate refrigeration and hu-
midity conditions.

[356 FR 9918, June 17, 1970. Redesignated at 42
FR 32514, June 27, 1977, and further redesig-
nated at 46 FR 63203, Dec. 31, 1981, as amend-
ed at 47 FR 46070, Oct. 15, 1982; 47 FR 54421,
Dec. 3, 1982; 69 FR 76376, Dec. 21, 2004; 71 FR
42010, July 24, 2006]

§56.66 Appeal grading certificates.

Immediately after an appeal grading
is completed, an appeal -certificate
shall be issued to show that the origi-
nal grading was sustained or was not
sustained. Such certificate shall super-
sede any previously issued certificate
for the product involved and shall
clearly identify the number and date of
the superseded certificate. The
issuance of the appeal certificate may
be withheld until any previously issued
certificate and all copies have been re-
turned when such action is deemed nec-
essary to protect the interest of the
Government. When the appeal grader
assigns a different grade to the lot, the
existing grademark shall be changed or
obliterated as necessary. When the ap-
peal grader assigns a different class or
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quantity designation to the lot, the la-
beling shall be corrected.

[35 FR 9918, June 17, 1970. Redesignated at 42
FR 32514, June 27, 1977, and further redesig-
nated at 46 FR 63203, Dec. 31, 1981, as amend-
ed at 71 FR 42010, July 24, 2006]

DENIAL OF SERVICE

§56.68 Debarment.

The acts or practices set forth in
§§56.69 through 56.74, or the causing
thereof, may be deemed sufficient
cause for the debarment by the Admin-
istrator of any person, including any
agents, officers, subsidiaries, or affili-
ates of such person, from all benefits of
the act for a specified period. The
Rules of Practice Governing Formal
Adjudicatory Proceedings (7 CFR part
1, subpart H) shall be applicable to
such debarment action.

[71 FR 42011, July 24, 2006]

§56.69 Misrepresentation, deceptive,
or fraudulent act or practice.

Any willful misrepresentation or any
deceptive or fraudulent act or practice
found to be made or committed by any
person in connection with:

(a) The making or filing of an appli-
cation for any grading service, appeal,
or regrading service;

(b) The making of the product acces-
sible for sampling or grading;

(¢c) The making, issuing, or using or
attempting to issue or use any grading
certificate, symbol, stamp, label, seal,
or identification authorized pursuant
to the regulations in this part;

(d) The use of the terms ‘‘United
States’ or “U.S.” in conjunction with
the grade of the product;

(e) The use of any of the aforesaid
terms or any official stamp, symbol,
label, seal, or identification in the la-
beling or advertising of any product.

[71 FR 42011, July 24, 2006]

§56.70 Use of facsimile forms.

Using or attempting to use a form
which simulates in whole or in part
any certificate, symbol, stamp, label,
seal or identification authorized to be
issued or used under the regulations in
this part.

[71 FR 42011, July 24, 2006]
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§56.71 Willful violation of the regula-
tions.

Any willful violation of the regula-
tions in this part or the Act.

[71 FR 42011, July 24, 2006]

§56.72 Interfering with a grader or
employee of the AMS.

Any interference with or obstruction
or any attempted interference or ob-
struction of or assault upon any grad-
ers, licensees, or employees of the AMS
in the performance of their duties. The
giving or offering, directly or indi-
rectly, of any money, loan, gift, or any-
thing of value to an employee of the
AMS or the making or offering of any
contribution to or in any way
supplementing the salary, compensa-
tion or expenses of an employee of the
AMS or the offering or entering into a
private contract or agreement with an
employee of the AMS for any services
to be rendered while employed by the
AMS.

[71 FR 42011, July 24, 2006]

§56.73 Misleading labeling.

The use of the terms ‘‘Government
Graded”, ‘‘Federal-State Graded’, or
terms of similar import in the labeling
or advertising of any product without
stating in the label or advertisement
the U.S. grade of the product as deter-
mined by an authorized grader.

[71 FR 42011, July 24, 2006]

§56.74 Miscellaneous.

The existence of any of the condi-
tions set forth in §56.24 constituting
the basis for the rejection of an appli-
cation for grading service.

[71 FR 42011, July 24, 2006]
FACILITY REQUIREMENTS
§56.75 Applicability of facility and op-
erating requirements.

The provisions of §56.76 shall be ap-
plicable to any grading service that is
provided on a resident or temporary
basis.

[69 FR 76376, Dec. 21, 2004]
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§56.76 Minimum facility and operating
requirements for shell egg grading
and packing plants.

(a) Applicants must comply with all
applicable Federal, State and local
government occupational safety and
health regulations.

(b) General requirements for premises,
buildings and plant facilities. (1) The
outside premises shall be free from
refuse, rubbish, waste, unused equip-
ment, and other materials and condi-
tions which constitute a source of
odors or a harbor for insects, rodents,
and other vermin.

(2) The outside premises adjacent to
grading, packing, cooler, and storage
rooms must be properly graded and
well drained to prevent conditions that
may constitute a source of odors or
propagate insects or rodents.

(3) Buildings shall be of sound con-
struction so as to prevent, insofar as
practicable, the entrance or harboring
of vermin.

(4) Grading and packing rooms shall
be of sufficient size to permit installa-
tion of necessary equipment and con-
duct grading and packing in a sanitary
manner. These rooms shall be kept rea-
sonably clean during grading and pack-
ing operations and shall be thoroughly
cleaned at the end of each operating
day.

(5) The floors, walls, ceilings, parti-
tions, and other parts of the grading
and packing rooms including benches
and platforms shall be constructed of
materials that are readily cleanable,
maintained in a sanitary condition,
and impervious to moisture in areas
exposed to cleaning solutions or moist
conditions. The floors shall be con-
structed as to provide proper drainage.

(6) Adequate toilet accommodations
which are conveniently located and
separated from the grading and pack-
ing rooms are to be provided.
Handwashing facilities shall be pro-
vided with hot and cold running water,
an acceptable handwashing detergent,
and a sanitary method for drying
hands. Toilet rooms shall be ventilated
to the outside of the building and be
maintained in a clean and sanitary
condition. Signs shall be posted in the
toilet rooms instructing employees to
wash their hands before returning to
work. In new or remodeled construc-
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tion, toilet rooms shall be located in
areas that do not open directly into
processing rooms.

(7) A separate refuse room or a des-
ignated area for the accumulation of
trash must be provided in plants which
do not have a system for the daily re-
moval or destruction of such trash.

(8) Adequate packing and packaging
storage areas are to be provided that
protect packaging materials and are
dry and maintained in a clean and sani-
tary condition.

(¢) Grading and packing room require-
ments. (1) The egg grading or candling
area shall be adequately darkened to
make possible the accurate quality de-
termination of the candled appearance
of eggs. There shall be no other light
source or reflection of light that inter-
fere with, or prohibit the accurate
quality determination of eggs in the
grading or candling areas.

(2) The grading and candling equip-
ment shall provide adequate light to
facilitate quality determinations.
When needed, other light sources and
equipment or facilities shall be pro-
vided to permit the detection and re-
moval of stained and dirty eggs or
other undergrade eggs.

(3) The grading and candling equip-
ment must be sanitarily designed and
constructed to facilitate cleaning.
Such equipment shall be kept reason-
ably clean during grading and packing
operations and be thoroughly cleaned
at the end of each operating day.

(4) Egg weighing equipment shall be
constructed of materials to permit
cleaning; operated in a clean, sanitary
manner; and shall be capable of ready
adjustment.

(6) Adequate ventilation, heating,
and cooling shall be provided where
needed.

(d) Cooler room requirements. (1) Cooler
rooms holding shell eggs that are iden-
tified with a consumer grade shall be
refrigerated and capable of maintain-
ing an ambient temperature no greater
than 45 °F (7.2 °C) and equipped with
humidifying equipment capable of
maintaining a relative humidity which
will minimize shrinkage.

(2) Accurate thermometers and
hygrometers shall be provided for mon-
itoring cooler room temperatures and
relative humidity.
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(3) Cooler rooms shall be free from
objectionable odors and from mold, and
shall be maintained in a sanitary con-
dition.

(e) Shell egg protecting operations. (1)
Shell egg protecting (oil application)
operations shall be conducted in a
manner to avoid contamination of the
product and maximize conservation of
its quality.

(2) Component equipment within the
shell egg protecting system, including
holding tanks and containers, must be
sanitarily designed and maintained in
a clean and sanitary manner, and the
application equipment must provide an
adequate amount of oil for shell cov-
erage of the volume of eggs processed.

(3) Eggs with excess moisture on the
shell shall not be shell protected.

(4) Oil having any off odor, or that is
obviously contaminated, shall not be
used in shell egg protection operations.
0il is to be filtered prior to applica-
tion.

(5) The component equipment of the
application system shall be washed,
rinsed, and treated with a bactericidal
agent each time the oil is removed.

(6) Adequate coverage and protection
against dust and dirt shall be provided
when the equipment is not in use.

(f) Shell egg cleaning operations. (1)
Shell egg washing equipment must be
sanitarily designed, maintained in a
clean and sanitary manner, and thor-
oughly cleaned at the end of each oper-
ating day.

(2) Shell egg drying equipment must
be sanitarily designed and maintained
in a clean and sanitary manner. Air
used for drying purposes must be fil-
tered. These filters shall be cleaned or
replaced as needed to maintain a sani-
tary process.

(3) The temperature of the wash
water shall be maintained at 90 °F (32.2
°C) or higher, and shall be at least 20 °F
(6.7 °C) warmer than the internal tem-
perature of the eggs to be washed.
These temperatures shall be main-
tained throughout the cleaning cycle.
Accurate thermometers shall be pro-
vided for monitoring wash water tem-
peratures.

(4) Approved cleaning compounds
shall be used in the wash water.

(6) Wash water shall be changed ap-
proximately every 4 hours or more
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often if needed to maintain sanitary
conditions, and at the end of each shift.
Remedial measures shall be taken to
prevent excess foaming during the egg
washing operation.

(6) Replacement water shall be added
continuously to the wash water of
washers. Chlorine or quaternary sani-
tizing rinse water may be used as part
of the replacement water, provided,
they are compatible with the washing
compound. Iodine sanitizing rinse
water may not be used as part of the
replacement water.

(7) Only potable water may be used to
wash eggs. Hach official plant shall
submit certification to the national of-
fice stating that their water supply is
potable. An analysis of the iron con-
tent of the water supply, stated in
parts per million, is also required.
When the iron content exceeds 2 parts
per million, equipment shall be pro-
vided to reduce the iron content below
the maximum allowed level. Frequency
of testing for potability and iron con-
tent shall be determined by the Admin-
istrator. When the water source is
changed, new tests are required.

(8) Waste water from the egg washing
operation shall be piped directly to
drains.

(9) The washing, rinsing, and drying
operations shall be continuous and
shall be completed as rapidly as pos-
sible to maximize conservation of the
egg’s quality and to prevent sweating
of eggs. Eggs shall not be allowed to
stand or soak in water. Immersion-type
washers shall not be used.

(10) Prewetting shell eggs prior to
washing may be accomplished by
spraying a continuous flow of water
over the eggs in a manner which per-
mits the water to drain away or other
methods which may be approved by the
Administrator. The temperature of the
water shall be the same as prescribed
in this section.

(11) Washed eggs shall be spray-rinsed
with water having a temperature equal
to, or warmer than, the temperature of
the wash water. The spray-rinse water
shall contain a sanitizer that has been
determined acceptable for the intended
use by the national supervisor and of
not less than 100 p/m nor more than 200
p/m of available chlorine or its equiva-
lent. Alternate procedures, in lieu of a
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sanitizer rinse, may be approved by the
national supervisor.

(12) Test kits shall be provided and
used to determine the strength of the
sanitizing solution.

(13) During non-processing periods,
eggs shall be removed from the wash-
ing and rinsing area of the egg washer
and from the scanning area whenever
there is a buildup of heat that may di-
minish the quality of the egg.

(14) Washed eggs shall be reasonably
dry before packaging and packing.

(15) Steam, vapors, or odors origi-
nating from the washing and rinsing
operation shall be continuously and di-
rectly exhausted to the outside of the
building.

(g8) Requirements for eggs officially
identified with a grademark. (1) Shell
eggs that are officially identified with
a grademark shall be placed under re-
frigeration at an ambient temperature
no greater than 45 °F (7.2 °C) promptly
after packaging.

(2) Eggs that are to be officially iden-
tified with the grademark shall be
packed only in new or good used pack-
ing material and new packaging mate-
rials that are clean, free of mold,
mustiness and off odors, and must be of
sufficient strength and durability to
adequately protect the eggs during nor-
mal distribution. When packed in other
than fiber packing material, the con-
tainers must be of sound construction
and maintained in a reasonably clean
manner.

(h) Use of approved chemicals and com-
pounds. (1) All egg washing and equip-
ment cleaning compounds, defoamers,
destainers, sanitizers, inks, oils, lubri-
cants, or any other compound that
comes into contact with the shell eggs
shall be approved by the national su-
pervisor for their specified use and han-
dled in accordance with the manufac-
turer’s instructions.

(2) All pesticides, insecticides, and
rodenticides shall be approved for their
specified use and handled in accordance
with the manufacturer’s instructions.

[69 FR 76376, Dec. 21, 2004]
§56.77 Health and hygiene of per-
sonnel.

(a) No person known to be affected by
a communicable or infectious disease
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shall be permitted to come in contact
with the product.

(b) Plant personnel coming into con-
tact with the product shall wear clean
clothing.

[32 FR 8232, June 8, 1967. Redesignated at 42
FR 32514, June 27, 1977, and further redesig-
nated at 46 FR 63203, Dec. 31, 1981]
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Subpart B—Rules of Practice Governing
Proceedings Under the Egg Products
Inspection Act

SCOPE AND APPLICABILITY OF RULES OF
PRACTICE

57.1000 Administrative proceedings.
AUTHORITY: 21 U.S.C. 1031-1056.

SOURCE: 63 FR 69968, Dec. 17, 1998, unless
otherwise noted.

EDITORIAL NOTE: 1. At 63 FR 69969, Dec. 17,
1998, part 57 was added by duplicating por-
tions of part 59. At 63 FR 72353, Dec. 31, 1998,
part 59 was redesignated as part 590 of 9 CFR.

2. Nomenclature changes to part 57 appear
at 63 FR 69971, Dec. 17, 1998.

Subpart A—Regulations
Governing the Inspection of Eggs

GENERAL

§57.1 Definitions.

For the purpose of the regulations in
this part, words in the singular shall be
deemed to import the plural and vice
versa, as the case may demand. Unless
the context otherwise requires, the fol-
lowing terms shall have the following
meaning:

Acceptable means suitable for the pur-
pose intended by the Agricultural Mar-
keting Service.

Act means the applicable provisions
of the Egg Products Inspection Act, as
amended, (Pub. L. 91-597, 84 Stat. 1620
et seq.).

Administrator means the Adminis-
trator of AMS of the Department or
any other officer or employee of the
Department to whom there has here-
tofore been delegated, or to whom
there may hereafter be delegated the
authority to act in the Administrator’s
stead.

Adulterated means any egg under one
or more of the following cir-
cumstances:

(a) If it bears or contains any poi-
sonous or deleterious substance which
may render it injurious to health; but
in case the substance is not an added
substance, such article shall not be
considered adulterated wunder this
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clause if the quantity of such sub-
stance in or on such article does not
ordinarily render it injurious to health;

(b)(1) If it bears or contains any
added poisonous or added deleterious
substance (other than one which is a
pesticide chemical in or on a raw agri-
cultural commodity; a food additive; or
a color additive) which may in the
judgment of the Secretary, make such
article unfit for human food;

(2) If it is, in whole or in part, a raw
agricultural commodity and such com-
modity bears or contains a pesticide
chemical which is unsafe within the
meaning of section 408 of the Federal
Food, Drug, and Cosmetic Act;

(3) If it bears or contains any food ad-
ditive which is unsafe within the mean-
ing of section 409 of the Federal Food,
Drug, and Cosmetic Act;

(4) If it bears or contains any color
additive which is unsafe within the
meaning of section 706 of the Federal
Food, Drug, and Cosmetic Act: Pro-
vided, that an article which is not oth-
erwise deemed adulterated under para-
graph (b)(2), (3), or (4) of this definition
shall nevertheless be deemed adulter-
ated if use of the pesticide chemical,
food additive, or color additive, in or
on such article, is prohibited by regula-
tions of the Secretary in official
plants;

(c) If it consists, in whole or in part,
of any filthy, putrid, or decomposed
substance, or if it is otherwise unfit for
human food;

(d) If it has been prepared, packaged,
or held under insanitary conditions
whereby it may have become contami-
nated with filth, or whereby it may
have been rendered injurious to health;

(e) If it is an egg which has been sub-
jected to incubation or the product of
any egg which has been subjected to in-
cubation;

(f) If its container is composed, in
whole or in part, of any poisonous or

deleterious substance which may
render the contents injurious to
health;

(g) If it has been intentionally sub-
jected to radiation, unless the use of
the radiation was in conformity with a
regulation or exemption in effect pur-
suant to section 409 of the Federal
Food, Drug, and Cosmetic Act; or
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(h) If any valuable constituent has
been, in whole or in part, omitted or
abstracted therefrom; or if any sub-
stance has been substituted, wholly or
in part therefor; or if damage or inferi-
ority has been concealed in any man-
ner; or if any substance has been added
thereto or mixed or packed therewith
so as to increase its bulk or weight, or
reduce its quality or strength, or make
it appear better or of greater value
than it is.

Agricultural Marketing Service or AMS
mean the Agricultural Marketing Serv-
ice of the Department.

Applicant means any interested party
who requests any inspection service.

Capable of use as human food means
any egg, unless it is denatured, or oth-
erwise identified, as required by these
regulations to deter its use as human
food.

Chief of the Grading Branch means
Chief of the Grading Branch, Poultry
Programs, AMS.

Class means any subdivision of a
product based on essential physical
characteristics that differentiate be-
tween major groups of the same kind,
species, or method of processing.

Commerce means interstate, foreign,
or intrastate commerce.

Condition means any characteristic
affecting a products merchantability
including, but not being limited to, the
following: The state of preservation,
cleanliness, soundness, wholesomeness,
or fitness for human food of any prod-
uct; or the processing, handling, or
packaging which affects such product.

Container or Package mean for shell
eggs, any carton, basket, case, cart,
pallet, or other receptacle.

(a) Immediate container means any
package or other container in which
shell eggs are packed for household or
other ultimate consumers.

(b) Shipping container means any con-
tainer used in packing an immediate
container.

Department means the United States
Department of Agriculture.

Egg means the shell egg of the do-
mesticated chicken, turkey, duck,
goose, or guinea. Some of the terms ap-
plicable to shell eggs are as follows:

(a) Check means an egg that has a
broken shell or crack in the shell but



§57.1

has its shell membranes intact and
contents not leaking.

(b) Clean and sound shell egg means
any egg whose shell is free of adhering
dirt or foreign material and is not
cracked or broken.

(c) Dirty egg or Dirties means an
egg(s) that has an unbroken shell with
adhering dirt, or foreign material.

(d) Incubator reject means an egg that
has been subjected to incubation and
has been removed from incubation dur-
ing the hatching operations as infertile
or otherwise unhatchable.

(e) Inedible means eggs of the fol-
lowing descriptions: Black rots, yellow
rots, white rots, mixed rots, sour eggs,
eggs with green whites, eggs with
stuck yolks, moldy eggs, musty eggs,
eggs showing blood rings, and eggs con-
taining embryo chicks (at or beyond
the blood ring stage).

(f) Leaker means an egg that has a
crack or break in the shell and shell
membranes to the extent that the egg
contents are exposed or are exuding or
free to exude through the shell.

(g) Loss means an egg that is unfit for
human food because it is smashed or
broken so that its contents are leak-
ing; or overheated, frozen, or contami-
nated; or an incubator reject; or be-
cause it contains a bloody white, large
meat or blood spot, a large quantity of
blood, or other foreign material.

(h) Restricted egg means any check,
dirty egg, incubator reject, inedible,
leaker, or loss.

Egg handler means any person, ex-
cluding the household consumer, who
engages in any business in commerce
that involves buying or selling any
eggs or processing any egg products, or
otherwise using any eggs in the prepa-
ration of human food.

Federal Food, Drug, and Cosmetic Act
means the Act so entitled, approved
June 25, 1938 (52 Stat. 1040), and Acts
amendatory thereof or supplementary
thereto.

Inedible egg products means dried, fro-
zen, or liquid inedible egg products
that are unfit for human consumption.

Inspection means the application of
such inspection methods and tech-
niques as are deemed necessary by the
responsible Secretary to carry out the
provisions of the Egg Products Inspec-
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tion Act and the regulations under this
part.

Interested party means any person fi-
nancially interested in a transaction
involving any surveillance inspection
service.

Label means a display of any printed,
graphic, or other method of identifica-
tion upon the shipping container, if
any, or upon the immediate container,
including but not limited to, an indi-
vidual consumer package of eggs, or
accompanying such product.

National supervisor means:

(a) The officer-in-charge of the sur-
veillance inspection service; and

(b) Other employee of the Depart-
ment designated by the national super-
visor.

Nest-run eggs means eggs that have
been packed as they come from the
production facilities without having
been washed, sized and/or candled for
quality, with the exception that some
checks, dirties, or other obvious under-
grades may have been removed.

Office of inspection means the office of
any inspector.

Official certificate means any certifi-
cate prescribed by regulations of the
Administrator for issuance by an in-
spector or other person performing offi-
cial functions under this part.

Official device means any device pre-
scribed or authorized by the Secretary
for use in applying any official mark.

Official egg products processing plant
means one or more buildings or parts
thereof comprising a single plant in
which the plant facilities and methods
of operation therein have been ap-
proved by the Administrator of the
Food Safety Inspection Service as suit-
able and adequate for the continuous
inspection of egg products and in which
inspection service is carried on.

Official standards means the official
U.S. standards of quality, grades, and
weight classes for shell eggs main-
tained by and available from Poultry
Programs, AMS.

Person means any individual, part-
nership, association, business trust,
corporation, or any organized group of
persons, whether incorporated or not.

Pesticide chemical, Food additive, Color
additive, and Raw agricultural commodity
mean the same for purposes of this part
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as under the Federal Food, Drug, and
Cosmetic Act.

Plant means any place of business
where eggs are processed.

Quality means the inherent prop-
erties of any product which determine
its relative degree of excellence.

Regional director means any employee
of the Department in charge of the sur-
veillance inspection service in a des-
ignated geographical area.

Regulations means the provisions in
this entire part and such U.S. Stand-
ards, Grades, and Weight Classes for
Shell Eggs as may be in effect at the
time grading is performed.

Regulatory inspector or  Inspector
means any Federal employee or the
employee of a cooperating agency to
whom a license has been issued by the
Secretary to make such inspections as
required in §57.28 of these regulations.

Regulatory officer or staff officer
means staff assistants to regional di-
rectors who assist the regional director
in administering the surveillance in-
spection service.

Sampling means the act of taking
samples of any product for inspection.

Secretary means the Secretary of Ag-
riculture or any other officer or em-
ployee of the Department to whom the
authority to act in the Secretary’s
stead has been delegated.

Service means the personnel who are
actively engaged in the administra-
tion, application, and direction of the
surveillance inspection service pursu-
ant to the regulations in this part.

Shell egg packer means any person en-
gaged in the sorting of eggs into their
various qualities.

(a) Producer-packer means any person
engaged in the sorting of eggs from
their own production into their various
qualities, either mechanically or by
other means.

(b) Grading station means any person
engaged in the sorting of eggs from
their own production and sources other
than their own production into their
various qualities, either mechanically
or by other means.

State means any State of the United
States of America, the Commonwealth
of Puerto Rico, the Virgin Islands of
the United States, and the District of
Columbia.
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State supervisor or Federal-State super-
visor means any authorized and dele-
gated individual who is in charge of the
surveillance inspection program in a
state.

Surveillance inspection service means
the official service within the Depart-
ment having the responsibility for car-
rying out the provisions of the Egg
Products Inspection Act under this
part.

Ultimate consumer means any house-
hold consumer, restaurant, institution,
or any other party who has purchased
or received shell eggs for consumption.

Unclassified eggs means eggs that
have been washed or are unwashed and
show evidence of segregating or sizing.

United States Standards, Grades, and
Weight Classes for Shell Eggs (AMS 56)
means the official U.S. standards,
grades, and weight classes for shell
eggs that are maintained by and avail-
able from Poultry Programs, AMS.

Washed wungraded eggs means eggs
which have been washed and that are
either sized or unsized, but not seg-
regated for quality.

[69 FR 57164, Sept. 24, 2004, as amended at 71
FR 12614, Mar. 13, 2006]

§57.10 Administration.

The Administrator shall perform, for
and under the supervision of the Sec-
retary such duties as the Secretary
may require in the enforcement or ad-
ministration of the provisions of the
act and the regulations in this part.
The Administrator is authorized to
waive for limited periods any par-
ticular provisions of the regulations in
this part to permit experimentation so
that new procedures, equipment, grad-
ing, inspection, and processing tech-
niques may be tested to facilitate defi-
nite improvements and at the same
time to determine full compliance with
the spirit and intent of the regulations
in this part. The AMS and its officers
and employees shall not be liable in
damages through acts of commission or
omission in the administration of this
part.

[69 FR 57166, Sept. 24, 2004]
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§57.13 Federal and State cooperation

The Secretary shall, whenever deter-
mined necessary to effectuate the pur-
poses of the Act, authorize the Admin-
istrator to cooperate with appropriate
State and other governmental agencies
in carrying out any provisions of the
Egg Products Inspection Act and this
part. In carrying out the provisions of
the Act and the regulations in this
part, the Secretary may conduct such
examinations, investigations, and in-
spections as the Secretary determines
practicable through any officer or em-
ployee of any such agency commis-
sioned by the Secretary for such pur-
pose. The Secretary shall reimburse
the States and other agencies for the
services rendered by them stated in the
cooperative agreements signed by the
Administrator and the duly authorized
agent of the State or other agency.

[69 FR 57166, Sept. 24, 2004]

§57.17 Nondiscrimination.

The conduct of all services and the li-
censing of inspectors under these regu-
lations shall be accomplished without
discrimination as to race, color, na-
tional origin, sex, religion, age, dis-
ability, political beliefs, sexual ori-
entation, or marital or family status.

[69 FR 57166, Sept. 24, 2004]

§57.18 OMB control number.

The information collection require-
ments in this part have been approved
by the Office of Management and Budg-
et and assigned OMB control number
0581-0113.

[63 FR 69970, Dec. 17, 1998]
SCOPE OF INSPECTION

§57.20 Inspection in accordance with
methods prescribed or approved.

Inspection of eggs shall be rendered
pursuant to these regulations and
under such conditions and in accord-
ance with such methods as may be pre-
scribed or approved by the Adminis-
trator.

[63 FR 69968, 69970, Dec. 17, 1998]

§57.22 Basis of service.

This part provides for inspection
services pursuant to the Egg Products
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Inspection Act, as amended. Eggs shall
be inspected in accordance with such
standards, methods, and instructions
as may be issued or approved by the
Administrator. Inspection  services
shall be subject to supervision at all
times by the applicable Federal-State
supervisor, staff officer, regulatory of-
ficer, regional director, and national
supervisor.

[69 FR 57166, Sept. 24, 2004]

§57.28 Inspections.

(a) Periodic inspections shall be
made of business premises, facilities,
inventories, operations, transport vehi-
cles, and records of egg handlers, and
the records of all persons engaged in
the business of transporting, shipping,
or receiving any eggs. In the case of
shell egg packers packing eggs for the
ultimate consumer, such inspections
shall be made a minimum of once each
calendar quarter. Hatcheries are to be
inspected a minimum of once each fis-
cal year.

(2) [Reserved]

(b) Inspections shall be made of im-
ported eggs as required in this part.

[63 FR 69968, 69970, Dec. 17, 1998, as amended
at 69 FR 57166, Sept. 24, 2004]

RELATION TO OTHER AUTHORITIES

§57.35

(a)(1) For eggs that moved or are
moving in interstate or foreign com-
merce, no State or local jurisdiction:

(i) May require the use of standards
of quality, condition, grade, or weight
classes which are in addition to or dif-
ferent than the official standards; or

(ii) Other than states in noncontig-
uous areas of the United States, may
require labeling to show the State or
other geographical area of production
or origin.

(2) This shall not preclude a State
from requiring the name, address, and
license number of the person proc-
essing or packaging eggs to be shown
on each container.

(b) Any State or local jurisdiction
may exercise jurisdiction for the pur-
pose of preventing the distribution of
eggs for human food purposes that are
in violation of this part or any other

Eggs in commerce.
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Federal acts or State or local laws con-
sistent therewith.

[69 FR 57166, Sept. 24, 2004]
EGGS NOT INTENDED FOR HUMAN FOOD

§57.45 Prohibition on eggs not in-

tended for use as human food.

(a) No person shall buy, sell, or trans-
port, or offer to buy or sell, or offer or
receive for transportation in com-
merce, any eggs that are not intended
for use as human food, unless they are
denatured or decharacterized, unless
shipped under seal as authorized in
§57.720(a) and identified as required by
the regulations in this part.

(b) No person shall import or export
shell eggs classified as loss, inedible, or
incubator rejects unless they are dena-
tured or decharacterized and identified
as required by the regulations in this
part.

[63 FR 69968, 69970, Dec. 17, 1998, as amended
at 69 FR 57166, Sept. 24, 2004]

EXEMPTIONS

§57.100 Specific exemptions.

The following are exempt to the ex-
tent prescribed as to the provisions for
control of restricted eggs in section
8(a)(1) and (2) of the Act: Provided, That
as to paragraphs (c¢) through (f) of this
section, the exemptions do not apply to
restricted eggs when prohibited by
State or local law: And provided further,
That the sale of ‘‘hard-cooked shell
eggs’” or ‘‘peeled hard-cooked shell
eggs’’ prepared from checks is subject
to the conditions for exemption in
paragraphs (c), (d), and (f) of this sec-
tion: And provided further, That the
conditions for exemption and provi-
sions of these regulations are met:

(a) The sale, transportation, posses-
sion, or use of eggs that contain no
more restricted eggs than are allowed
by the tolerances in the official stand-
ards for U.S. Consumer Grade B shell
eggs;

(b) [Reserved]

(c) The sale at the site of production,
on a door-to-door retail route, or at an
established place of business away from
the site of production, by a poultry
producer of eggs from his own flock’s
production directly to a household con-
sumer exclusively for use by such con-

69

§57.100

sumer and members of his household
and his nonpaying guests and employ-
ees, and the transportation, possession,
and use of such eggs: Provided, That
each such sale of restricted eggs shall
be limited to no more than 30 dozen
eggs; And provided further, (1) That eggs
sold directly to consumers at an estab-
lished place of business away from the
site of production be moved directly
from the producer to such place of
business; (2) that such business away
from the site of production be owned
and managed by the producer; and (3)
that such eggs which are sold on a
door-to-door route or at an established
place of business away from the site of
production shall contain no more loss
and/or leakers than allowed in the offi-
cial standards for U.S. Consumer Grade
B shell eggs.

(d) The sale of eggs by any producer
with an annual egg production from a
flock of 3,000 hens or less and the
record requirements of §57.200;

(e) The processing and sale of egg
products by any producer from eggs of
the producer’s own flock when sold di-
rectly to a household consumer exclu-
sively for use by such consumer and
members of the consumer’s household
and the consumer’s nonpaying guests
and employees;

(f) The sale of eggs by shell egg pack-
ers on the premises where the grading
station is located, directly to house-
hold consumers for use by such con-
sumer and members of the consumer’s
household and the consumer’s non-
paying guests and employees, and the
transportation, possession, and use of
such eggs. Each such sale of ‘“‘restricted
eggs’ shall be limited to no more than
30 dozen eggs;

(g) The processing in nonofficial
plants, including but not limited to
bakeries, restaurants, and other food
processors, without continuous inspec-
tion, of certain categories of food prod-
ucts which contain eggs or egg prod-
ucts as an ingredient, and the sale and
possession of such products: Provided,
That such products are manufactured
from inspected egg products processed
in accordance with this part or from
eggs containing no more restricted
eggs than are allowed in the official
standards for U.S. Consumer Grade B
shell eggs;
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(h) The purchase, sale, possession, or
transportation of shell eggs containing
more restricted eggs than allowed in
the tolerances for U.S. Consumer Grade
B shell eggs: Provided, That such eggs
are handled in accordance with §§57.200
and 57.700 through 57.860 to assure that
only eggs fit for human food are used
for such purpose. This exemption ap-
plies to the following:

(1) Egg producers, assemblers, whole-
salers, and grading operations;

(2) Hatcheries;

(3) Transporters;

(4) Laboratories,
companies; and

(5) Processors of products not in-
tended for use as human food.

[63 FR 69968, 69971, Dec. 17, 1998, as amended
at 69 FR 57166, Sept. 24, 2004]

pharmaceutical

§57.105 Suspension or termination of
exemptions.

(a) The Administrator may modify or
revoke any regulation of this part,
granting exemptions whenever he de-
termines such action appropriate to ef-
fectuate the purposes of the Act.

(b) Failure to comply with the condi-
tion of the exemptions contained in
§57.100 shall subject such person to the
penalties provided for in the Act and in
this part.

[63 FR 69968, Dec. 17, 1998, as amended at 69
FR 57166, Sept. 24, 2004]

PERFORMANCE OF SERVICES

§57.110 Licensed inspectors.

(a) Any person who is a Federal em-
ployee or the employee of a cooper-
ating agency who Dpossesses proper
qualifications as determined by an ex-
amination for competency, and who is
to perform surveillance inspection
services, may be licensed by the Sec-
retary as an inspector.

(b) All licenses issued by the Sec-
retary shall be countersigned by the
Administrator or by any other des-
ignated official of the service.

[69 FR 67166, Sept. 24, 2004]
§57.112 Suspension of license or au-
thority; revocation.

Pending final action by the Sec-
retary, any person authorized to coun-
tersign a license to perform surveil-
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lance inspection services may, when-
ever such action is necessary to assure
that any inspection service is properly
performed, suspend or revoke any li-
cense to perform inspection services
issued pursuant to this part by giving
notice of such action to the respective
licensee, accompanied by a statement
of the reasons. Within 7 days after the
receipt of the suspension or revocation
notice and statement of reasons, the 1i-
censee may file an appeal in writing to
the Secretary, supported by any argu-
ment or evidence that the licensee may
wish to offer as to why the license
should not be suspended or revoked.
After the expiration of the 7-day period
and consideration of such argument
and evidence, the Secretary will take
appropriate action regarding the sus-
pension or revocation. When no appeal
is filed within the prescribed 7 days,
the license is revoked or suspended.

[69 FR 57166, Sept. 24, 2004]

§57.114 Surrender of license.

Each license that is canceled, sus-
pended, revoked, or expired shall im-
mediately be surrendered by the Ili-
censee to the office of inspection serv-
ing the area in which the licensee is lo-
cated.

[69 FR 57167, Sept. 24, 2004]

§57.119 Political activity.

Federal inspectors may participate in
certain political activities, including
management and participation in po-
litical campaigns as allowed by Federal
regulation and AMS directives. Inspec-
tors are subject to these rules while
they are on leave with or without pay,
including furlough; however the rules
do not apply to cooperative employees
not under Federal supervision and
intermittent employees on the days
they perform no service. Willfull viola-
tions of the political activity rules
constitute grounds for removal from
the service.

[69 FR 57167, Sept. 24, 2004]
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§57.120 Financial interest of inspec-
tors.

An inspector shall not inspect any
product in which the inspector is finan-
cially interested.

[69 FR 57167, Sept. 24, 2004]

§57.130 Identification.

Each inspector shall have in their
possession at all times, and present
while on duty upon request, the means
of identification furnished by the De-
partment.

[69 FR 57167, Sept. 24, 2004]

§57.132 Access to plants.

Access shall not be refused to any
representative of the Secretary to any
plant, place of business, or transport
vehicle subject to inspection under the
provisions of this part upon presen-
tation of identification furnished by
the Department.

[63 FR 69968, Dec. 17, 1998, as amended at 69
FR 57166, Sept. 24, 2004]

§57.134 Accessibility of product.

Each product for which inspection
service is required shall be so placed as
to disclose fully its class, quality,
quantity, and condition as the cir-
cumstances may warrant.

[63 FR 69968, Dec. 17, 1998, as amended at 69
FR 57167, Sept. 24, 2004]

RECORDS AND RELATED REQUIREMENTS
FOR EGG HANDLERS AND RELATED IN-
DUSTRIES

§57.200 Records and related require-
ments.

(a) Persons engaged in the business of
transporting, shipping, or receiving
any eggs in commerce, or holding such
articles so received, and all egg han-
dlers, including hatcheries, shall main-
tain for 2 years records showing the re-
ceipt, delivery, sale, movement, and
disposition of all eggs handled by them,
and upon the request of an authorized
representative of the Secretary, shall
permit the representative, at reason-
able times, to have access to and to
copy all such records.

(b) All egg handlers shall maintain
production records as approved by the
Administrator. The records (bills of
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sale, inventories, receipts) shall show
the name and address of the shipper
and receiver, the date of the trans-
action, the quality of the eggs (graded
eggs, nest-run eggs, dirties, checks,
leakers, loss, inedible eggs), and the
quantity of the eggs (amount). Pro-
ducers who ship all of their production
as nest-run eggs without segregation
need only to maintain records indi-
cating the amount of shell eggs
shipped, date of shipment, and the re-
ceivers’ name and address.

[69 FR 57167, Sept. 24, 2004]

§57.220 Information and assistance to
be furnished to inspectors.

When surveillance inspection service
is performed at any plant, the plant op-
erator shall furnish the inspector such
information and assistance as may be
required for the performance of inspec-
tion functions, preparing certificates,
reports, and for other official duties.

[63 FR 69968, Dec. 17, 1998, as amended at 69
FR 57167, Sept. 24, 2004]

ADMINISTRATIVE DETENTION

§57.240 Detaining product.

Whenever any eggs subject to the Act
are found by any authorized represent-
ative of the Secretary upon any prem-
ises, and there is reason to believe that
they are or have been processed,
bought, sold, possessed, used, trans-
ported, or offered or received for sale
or transportation in violation of the
Act or the regulations in this part, or
that they are in any other way in vio-
lation of the Act, or whenever any re-
stricted eggs capable of use as human
food are found by such a representative
in the possession of any person not au-
thorized to acquire such eggs under the
regulations in this part, such articles
may be detained by such representative
for a period not to exceed 20 days, as
more fully provided in section 19 of the
Act. A detention tag or other similar
device shall be used to identify de-
tained product, and the custodian or
owner shall be given a written notice of
such detention. Only authorized rep-
resentatives of the Secretary shall
affix or remove detention identifica-
tion. The provisions of this section
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shall in no way derogate from author-
ity for condemnation or seizure con-
ferred by other provisions of the Act,
the regulations in this part, or other
laws.

[63 FR 69968, 69971, Dec. 17, 1998]
APPEAL OF AN INSPECTION

§57.300 Who may request an appeal
inspection.

An appeal inspection may be re-
quested by any interested party who is
dissatisfied with the determination by
an inspector of the class, quality, quan-
tity, or condition of any product.

[69 FR 57167, Sept. 24, 2004]

§57.310 Where to file an appeal.

Any interested party that is not sat-
isfied with the determination of the
class, quality, quantity, or condition of
product which was inspected may re-
quest an appeal inspection by filing
such request with the Regional Direc-
tor in the region where the product is
located or with the Chief of the Grad-
ing Branch.

[63 FR 69971, Dec. 17, 1998, as amended at 69
FR 57167, Sept. 24, 2004]

§57.320 How to file an appeal.

The request for an appeal inspection
may be made orally or in writing. If
made orally, written confirmation may
be required. The applicant shall clearly
state the identity of the product, the
decision that is questioned, and the
reason(s) for requesting the appeal
service.

[69 FR 57167, Sept. 24, 2004]

§57.330 When an application for an
appeal inspection may be refused.

When it appears to the official with
whom an appeal request is filed that
the reasons given in the request are
frivolous or not substantial, or that
the condition of the product has under-
gone a material change since the origi-
nal inspection, or that the original lot
has changed in some manner, or the
Act or the regulations in this part have
not been complied with, the applicant’s
request for the appeal inspection may
be refused. In such case, the applicant
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shall be promptly notified of the rea-
son(s) for such refusal.

[63 FR 69968, Dec. 17, 1998, as amended at 69
FR 57167, Sept. 24, 2004]

§57.340 Who shall perform the appeal.

The assignment of the inspector(s)
who will make the appeal inspection
under §57.310 shall be made by the Re-
gional Director or the Chief of the
Grading Branch.

[63 FR 69968, 69971, Dec. 17, 1998, as amended
at 69 FR 57167, Sept. 24, 2004]

§57.350 Procedures for selecting ap-
peal samples.

(a) Products shall not have been
moved from the place where the inspec-
tion being appealed was performed and
must have been maintained under ade-
quate refrigeration when applicable.

(b) The appeal sample shall consist of
product taken from the original sample
containers plus an equal number of
containers selected at random. When
the original samples are not available
or have been altered, such as removing
the undergrades, the sample size shall
be double the number of samples re-
quired in 7 CFR 56.4.

[63 FR 69968, 69971, Dec. 17, 1998, as amended
at 69 FR 57167, Sept. 24, 2004]

§57.360 Appeal inspection certificates.

Immediately after an appeal inspec-
tion is completed, an appeal certificate
shall be issued to show that the origi-
nal inspection was sustained or was not
sustained.

[63 FR 69968, Dec. 17, 1998, as amended at 69
FR 57167, Sept. 24, 2004]

§57.370 Cost of appeals.

The costs of an appeal inspection
shall be borne by the appellant on a fee
basis at rates set forth in 7 CFR 56.46,
plus any travel and additional ex-
penses. If the appeal inspection or re-
view of an inspector’s decision dis-
closes that a material error was made
in the original determination, no fee or
expense will be charged.

[69 FR 57157, Sept. 24, 2004]
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RETENTION

§57.426 Retention.

Retention tags or other devices and
methods as may be approved by the Ad-
ministrator shall be used for the iden-
tification and control of products
which are not in compliance with the
regulations or are held for further ex-
amination. No product, shall be re-
leased for use until it has been made
acceptable. Such identification shall
not be removed by anyone other than
an inspector.

[63 FR 69968, Dec. 17, 1998, as amended at 69
FR 57168, Sept. 24, 2004]

REGISTRATION OF SHELL EGG HANDLERS

§57.690 Person required to register.

Egg handlers, except for producer-
packers with an annual egg production
from a flock of 3,000 hens or less, who
grade and pack eggs for the ultimate
consumer, and hatcheries, are required
to register with the Department by fur-
nishing their name, place of business,
and such other information requested
on the registration form available from
the Department. Completed forms shall
be sent to the addressee indicated on
the form. Persons above who are estab-
lishing a business will be required to
register before they start operations.

[69 FR 571688, Sept. 24, 2004]

INSPECTION AND DISPOSITION OF
RESTRICTED EGGS

§57.700 Prohibition on disposition of
restricted eggs.

(a) No person shall buy, sell, or trans-
port, or offer to buy or sell, or offer or
receive for transportation in any busi-
ness in commerce any restricted eggs,
except as authorized in §§57.100 and
57.720.

(b) No egg handler shall possess any
restricted eggs, except as authorized in
§§57.100 and 57.720.

(c) No egg handler shall use any re-
stricted eggs in the preparation of
human food, except as provided in
§§57.100 and 57.720.

[36 FR 9814, May 28, 1971. Redesignated at 42
FR 32514, June 27, 1977, and further redesig-
nated at 46 FR 63203, Dec. 31, 1981, and at 63
FR 69970, Dec. 17, 1998]
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§57.720 Disposition of restricted eggs.

(a) Eggs classified as checks, dirties,
incubator rejects, inedibles, leakers, or
loss shall be disposed of by one of the
following methods at point and time of
segregation:

(1) By shipping directly or indirectly
to an official egg products processing
plant for segregation and processing, if
a check or dirty and if labeled in ac-
cordance with §57.800. Inedible and loss
eggs shall not be intermingled in the
same container with checks and
dirties.

(2) By destruction and identification
in a manner approved by the Adminis-
trator.

(i) Loss and inedible eggs shall be
crushed and shall be placed in a con-
tainer containing a sufficient amount
of approved denaturant or
decharacterant, such as FD&C brown,
blue, black, or green colors, meat and
fish by-products, grain and milling by-
products, or any other substance, as
approved by the Administrator, that
will accomplish the purposes of this
section. The approved denaturant or
decharacterant substance shall be dis-
persed through the product in amounts
sufficient to give the product a distinc-
tive appearance or odor.

(ii) The denatured and
decharacterized product shall be la-
beled as required in §§57.840 and 57.860.

(3) By processing for industrial use or
for animal food. Such product shall be
denatured or decharacterized in ac-
cordance with §57.720(a)(2) and identi-
fied as provided in §§57.840 and 57.860,
or handled in accordance with other
procedures approved by the Adminis-
trator. Notwithstanding the foregoing,
product which was produced under offi-
cial supervision and transported for in-
dustrial use or animal food need not be
denatured or decharacterized if it is
shipped under Government seal and re-
ceived by an inspector or grader as de-
fined in this part.

(4) By coloring the shells of loss and
inedible eggs with a sufficient amount
of FD&C color to give a distinct ap-
pearance, or applying a substance that
will penetrate the shell and
decharacterize the egg meat. Except
that, lots of eggs containing significant
percentages of blood spots or meat
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spots, but no other types of loss or in-
edible eggs may be shipped directly to
official egg products processing plants,
provided they are conspicuously la-
beled with the name and address of the
shipper and the wording ‘‘Spots—For
Processing Only In Official Egg Prod-
ucts Products Plants.”

(b) Eggs which are packed for the ul-
timate consumer and which have been
found to exceed the tolerance for re-
stricted eggs permitted in the official
standards for U.S. Consumer Grade B
shall be identified as required in
§§57.800 and 57.860 and shall be shipped
directly or indirectly:

(1) To an official egg products proc-
essing plant for proper segregation and
processing; or

(2) Be regraded so that they comply
with the official standards; or

(3) Used as other than human food.

(c) Records shall be maintained as
provided in §57.200 to assure proper dis-
position.

[36 FR 9814, May 28, 1971; 36 FR 10841, June 4,
1971; 37 FR 6659, Apr. 1, 1972; 40 FR 20059, May
8, 1975. Redesignated at 42 FR 32514, June 27,
1977, and further redesignated at 46 FR 63203,
Dec. 31, 1981, as amended at 47 FR 745, Jan.
7, 1982; 60 FR 49170, Sept. 21, 1995. Redesig-
nated at 63 FR 69970, Dec. 17, 1998; 69 FR
57168, Sept. 24, 2004]

IDENTIFICATION OF RESTRICTED EGGS OR
Ecac PropuCTS NOT INTENDED FOR
HUMAN CONSUMPTION

§57.800 Identification of restricted
eggs.

The shipping container of restricted
eggs shall be determined to be satisfac-
torily identified if such container bears
the packer’s name and address, the
quality of the eggs in the container
(e.g., dirties, checks, inedibles, or loss),
or the statement ‘‘Restricted Eggs—
For Processing Only In An Official
USDA Egg Products Processing Plant,”
for checks or dirties, or ‘‘Restricted
Eggs—Not To Be Used As Human
Food,” for inedibles, loss, and incu-
bator rejects, or ‘‘Unclassified Eggs—
To Be Regraded” for graded eggs which
contain more restricted eggs than are
allowed in the official standards for
U.S. Consumer Grade B shell eggs. The
size of the letters of the identification
wording shall be as required in §57.860.
When eggs are packed in immediate
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containers, e.g., cartons, sleeve packs,
overwrapped 2V- or 3-dozen packs, etc.,
for sale to household consumers under
the exemptions provided for in section
57.100 (c), or (f), they shall be deemed to
be satisfactorily identified in accord-
ance with the requirements of this part
if such immediate containers bear the
packer’s name and address and the
quality of the eggs. Alternatively, a
point of sale sign may be displayed
showing the above information.

[63 FR 69968, Dec. 17, 1998, as amended at 69
FR 57168, Sept. 24, 2004]

§57.801 Nest run or washed ungraded
eggs.

Nest run or washed ungraded eggs are
exempt from the labeling provisions in
§57.800. However, when such eggs are
packed and sold to consumers, they
may not exceed the tolerance for re-
stricted eggs permitted in the official
standards for U.S. Consumer Grade B
shell eggs.

[60 FR 49171, Sept. 21, 1995. Redesignated at
63 FR 69970, Dec. 17, 1998]

§57.840 Identification of inedible, un-
wholesome, or adulterated egg
products.

All inedible, unwholesome, or adul-
terated egg products shall be identified
with the name and address of the proc-
essor, the words ‘‘Inedible Egg Prod-
ucts—Not To Be Used as Human Food.”

§57.860 Identification wording.

The letters of the identification
wording shall be legible and con-
spicuous.

IMPORTS

§57.900 Requirements for importation
of restricted eggs into the United
States.

(a) Restricted eggs may be imported
into the United States from any for-
eign country only in accordance with
these regulations.

(b) All such imported articles shall
upon entry into the United States be
deemed and treated as domestic arti-
cles and be subject to the other provi-
sions of the Act, these regulations, and
other Federal or State requirements.

[63 FR 69968, 69971, Dec. 17, 1998, as amended
at 69 FR 57168, Sept. 24, 2004]
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§57.905 Importation of restricted eggs
or eggs containing more restricted
eggs than permitted in the official
standards for U.S. Consumer Grade

(a) No containers of restricted egg(s)
other than checks or dirties shall be
imported into the United States. The
shipping containers of such eggs shall
be identified with the name, address,
and country of origin of the exporter,
and the date of pack and quality of the
eggs (e.g., checks, or dirties) preceded
by the word ‘“‘Imported” or the state-
ment “‘Imported Restricted Eggs—For
Processing Only In An Official USDA
Processing Plant,” or ‘‘Restricted
Eggs—Not To Be Used As Human
Food.” Such identification shall be leg-
ible and conspicuous. Alternatively, for
properly sealed and certified shipments
of shell eggs imported for breaking at
an official egg products processing
plant, the shipping containers need not
be labeled, provided that the shipment
is segregated and controlled upon ar-
rival at the destination breaking plant.

(b) Eggs which are imported for use
as human food and upon entry are
found to contain more restricted eggs
than permitted in the official stand-
ards for U.S. Consumer Grade B, shall
be refused entry and returned to the
importing country or be conspicuously
and legibly identified as ‘‘Imported Re-
stricted Eggs” and be sent directly
under official seal: (1) To a place where
they may be regraded to comply with
the official U.S. standards for con-
sumer grades; (2) to an official USDA
egg products processing plant; or (3) to
be used as other than human food.

[63 FR 69968, 69971, Dec. 17, 1998, as amended
at 69 FR 57168, Sept. 24, 2004]

§57.915 Foreign certifi-

cation required.

(a) [Reserved]

(b) Except as otherwise provided in
§57.960, each consignment of shell eggs
shall be accompanied by a foreign in-
spection certificate, that, unless other-
wise approved by the Administrator
contains the following information:

(1) Name of Country exporting prod-
uct;

(2) City and date where issued;

(3) Quality or description of eggs;

inspection
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(4) Number of cases and total quan-
tity;

(5) Identification marks
tainers;

(6) Name and address of exporter;

(7) Name and address of importer;

(8) A certification that the quality or
description of the shell eggs, including
date of pack, is true and accurate;

(9) A certification that shell eggs
which have been packed into con-
tainers destined for the ultimate con-
sumer have, at all times after packing,
been stored and transported under re-
frigeration at an ambient temperature
of no greater than 45 °F (7.2 °C); and

(10) Name (including signature) and
title of person authorized to issue in-
spection certificates for shell eggs ex-
ported to the United States.

[63 FR 69968, 69971, Dec. 17, 1998, as amended
at 69 FR 57168, Sept. 24, 2004]

on con-

§57.920 Importer to make application
for inspection of imported eggs.

Each person importing any eggs shall
make application for inspection upon
PY Form 222-Import Request, to the
Chief, Grading Branch, Poultry Pro-
grams, AMS, U.S. Department of Agri-
culture, Washington, DC 20250, or to
the Poultry Programs, Grading Branch
office nearest the port where the prod-
uct is to be offered for importation. Ap-
plication shall be made as far in ad-
vance as possible prior to the arrival of
the product, except in the case of prod-
uct exempted from inspection by
§57.960. Each application shall state
the approximate date of product ar-
rival in the United States, the name of
the ship or other carrier, the country
from which the product was shipped,
the destination, the quantity and class
of product, and the point of first ar-
rival in the United States.

[69 FR 57168, Sept. 24, 2004]

§57.925 Inspection of imported eggs.

(a) Except as provided in §57.960, eggs
offered for importation from any for-
eign country shall be subject to inspec-
tion in accordance with established in-
spection procedures, including the ex-
amination of the labeling information
on the containers, by an inspector be-
fore the product shall be admitted into
the United States. Importers will be
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advised of the point where inspection
will be made, and in case of small ship-
ments (less than carload lots), the im-
porter may be required to move the
product to the location of the nearest
inspector.

(b) Inspectors may take samples,
without cost to the United States, of
any product offered for importation
that is subject to quality determina-
tion, except that samples shall not be
taken of any products offered for im-
portation under §57.960, unless there is
reason for suspecting the presence
therein of a substance in violation of
that section.

[63 FR 69968, 69971, Dec. 17, 1998, as amended
at 69 FR 57168, Sept. 24, 2004]

§57.930 Imported eggs; retention in
customs custody; delivery wunder
bond; movement prior to inspec-
tion; sealing; handling; facilities,
and assistance.

(a) No eggs required by this part to
be inspected shall be released from cus-
toms custody prior to required inspec-
tions, but such product may be deliv-
ered to the consignee, or his agent,
prior to inspection if the consignee
shall furnish a bond, in the form pre-
scribed by the Secretary of the Treas-
ury, conditioned that the product shall
be returned, if demanded, to the col-
lector of the port where the same is of-
fered for clearance through customs.

(b) Notwithstanding paragraph (a) of
this section, no product required by
this part to be inspected shall be
moved prior to inspection from the
port of arrival where first unloaded,
and if arriving by water from the wharf
where first unloaded at such port, to
any place other than the place des-
ignated in accordance with this part as
the place where the same shall be in-
spected; and no product shall be con-
veyed in any manner other than in
compliance with this part.

(c) Means of conveyance or packages
in which any product is moved in ac-
cordance with this part, prior to in-
spection, from the port or wharf where
first unloaded in the United States,
shall be sealed with special import
seals of the Department or otherwise
identified as provided herein, unless al-
ready sealed with customs or consular
seals in accordance with the customs
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regulations. Such special seals shall be
affixed by an inspector or, if there is no
inspector at such port, by a customs of-
ficer. In lieu of sealing packages, the
carrier or importer may furnish and at-
tach to each package of product a
warning notice on bright yellow paper,
not less than 5x8 inches in size, con-
taining the following legend in black
type of a conspicuous size:

(Name of Truck Line or Carrier)

NOTICE

This package of must be deliv-
ered intact to an inspector of the Poultry
Programs, U.S. Department of Agriculture.

WARNING

Failure to comply with these instructions
will result in penalty action being taken
against the holder of the customs entry
bond.

If the product is found to be acceptable
upon inspection, the product may be released
to the consignee, or his agent, and this warn-
ing notice defaced.

(d) No person shall affix, break, alter,
deface, mutilate, remove, or destroy
any special import seal of the Depart-
ment, except customs officers or in-
spectors, or as provided in paragraph
(f) of this section.

(e) No product shall be removed from
any means of conveyance or package
sealed with a special import seal of the
Department, except under the super-
vision of an inspector or a customs offi-
cer, or as provided in paragraph (f) of
this section.

(f) In case of a wreck or similar ex-
traordinary emergency, the special im-
port seal of the Department on a car,
truck, or other means of conveyance
may be broken by the carrier and, if
necessary, the articles may be reloaded
into another means of conveyance for
transportation to destination. In all
such cases, the carrier shall imme-
diately report the facts to the Chief of
the Grading Branch.

(g) The consignee or his agent shall
provide such facilities and assistance
as the inspector may require for the in-
spection and handling and marking of
products offered for importation.

[63 FR 69968, 69971, Dec. 17, 1998, as amended
at 69 FR 57168, Sept. 24 2004]
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§57.935 Means of conveyance and
equipment used in handling eggs to
be maintained in sanitary condi-
tion.

Compartments of boats, railroad
cars, and other means of conveyance
transporting any product to the United
States, and all chutes, platforms,
racks, tables, tools, utensils, and all
other devices used in moving and han-
dling such product offered for importa-
tion, shall be maintained in a sanitary
condition.

§57.945 Foreign eggs offered for im-
portation; reporting of findings to
customs; handling of products re-
fused entry.

(a) Inspectors shall report their find-
ings to the collector of customs at the
port where products are offered for
entry, and shall request the collector
to refuse entry to eggs that are marked
or designated ‘“‘U.S. Refused Entry’ or
otherwise are not in compliance with
the regulations in this part. Unless
such products are exported by the con-
signee within a time specified by the
collector of customs (usually 30 days),
the consignee shall cause the destruc-
tion of such products for human food
purposes under the supervision of an
inspector. If products are destroyed for
human food purposes under the super-
vision of an inspector, he shall give
prompt notice thereof to the District
Director of Customs.

(b) Consignees shall, at their own ex-
pense, return immediately to the col-
lector of customs, in means of convey-
ance or packages sealed by the Depart-
ment, any eggs received by them under
this part which in any respect do not
comply with this part.

(c) Except as provided in §57.930(a),
no person shall remove or cause to be
removed from any place designated as
the place of inspection, any eggs that
the regulations require to be marked in
any way, unless the same has been
clearly and legibly marked in compli-
ance with this part.

[63 FR 69968, 69971, Dec. 17, 1998, as amended
at 69 FR 57168, Sept. 24, 2004]

7

§57.955

§57.950 Labeling of containers of eggs
for importation.

(a) Immediate containers of product
offered for importation shall bear a
label, printed in English, showing:

(1) The name of product;

(2) The name of the country of origin
of the product, and for consumer pack-
aged products, preceded by the words
“Product of,” which statement shall
appear immediately under the name of
the product;

(3) The quality or description of shell
eggs, including date of pack;

(4) For shell eggs, the words, ‘“‘Keep
Refrigerated,” or words of similar
meaning;

(5) [Reserved]

(6) The name and place of business of
manufacturer, packer, or distributor,
qualified by a phrase which reveals the
connection that such person has with
the product;

(7)Y An accurate statement of the
quantity;

(b) For properly sealed and certified
shipments of shell eggs imported for
breaking at an official egg products
processing plant, the immediate con-
tainers need not be labeled, provided
that the shipment is segregated and
controlled upon arrival at the destina-
tion breaking plant.

(c) The labels shall not be false or
misleading in any respect.

[63 FR 69968, 69971, Dec. 17, 1998, as amended
at 69 FR 57168, Sept. 24, 2004]

§57.955 Labeling of shipping
tainers of eggs for importation.

(a) Shipping containers of foreign
product offered for importation shall
bear a label, printed in English, show-
ing:

(1) The common or usual name of the
product;

(2) The name of the country of origin;

(3)-(4) [Reserved]

(5) The quality or description of the
eggs, except as required in §57.905;

(6) The words ‘‘Keep refrigerated’ or
words of similar meaning.

(b) Labeling on shipping containers
examined at the time of inspection in
the United States, if found to be false
or misleading, shall be cause for the
product to be refused entry.

(c) For properly sealed and certified
shipments of shell eggs imported for

con-



§57.960

breaking at an official egg products
plant, the shipping containers need not
be labeled, provided that the shipment
is segregated and controlled upon ar-
rival at the destination breaking plant.

(d) In the case of products which are
not in compliance solely because of
misbranding, such products may be
brought into compliance with the regu-
lations only under the supervision of
an authorized representative of the Ad-
ministrator.

[63 FR 69968, 69971, Dec. 17, 1998, as amended
at 69 FR 57168, Sept. 24, 2004]

§57.960 Small importations for con-
signee’s personal use, display, or
laboratory analysis.

Any eggs that are offered for impor-
tation, exclusively for the consignee’s
personal use, display, or Ilaboratory
analysis, and not for sale or distribu-
tion; which is sound, healthful, whole-
some, and fit for human food; and
which is not adulterated and does not
contain any substance not permitted
by the Act or regulations, may be ad-
mitted into the United States without
a foreign inspection certificate. Such
product is not required to be inspected
upon arrival in the United States and
may be shipped to the consignee with-
out further restriction under this part:
Provided, That the Department may,
with respect to any specific importa-
tion, require that the consignee certify
that such product is exclusively for the
consignee’s personal use, display, or
laboratory analysis and not for sale or
distribution. The amount of such prod-
uct imported shall not exceed 30-dozen
shell eggs, unless otherwise authorized
by the Administrator.

[63 FR 69968, 69971, Dec. 17, 1998, as amended
at 69 FR 57168, Sept. 24, 2004]

§57.965 Returned U.S. inspected and
marked products; not importations.

Products that have been inspected by
the Department and so marked, and
which are returned from foreign coun-
tries are not importations within the
meaning of this part. Such returned
shipments shall be reported to the Ad-
ministrator by letter.

[63 FR 69968, 69971, Dec. 17, 1998, as amended
at 69 FR 57168, Sept. 24, 2004]
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§57.970 Charges for storage, cartage,
and labor with respect to products
imported contrary to the Act.

All charges for storage, cartage, and
labor with respect to any product that
is imported contrary to this part shall
be paid by the owner or consignee, and
in default of such payment shall con-
stitute a lien against such product and
any other product thereafter imported
under the Act by or for such owner or
consignee.

[63 FR 69968, 69971, Dec. 17, 1998, as amended
at 69 FR 57168, Sept. 24, 2004]

Subpart B—Rules of Practice Gov-
erning Proceedings Under the
Egg Products Inspection Act

SOURCE: 64 FR 40738, July 28, 1999, unless
otherwise noted.

SCOPE AND APPLICABILITY OF RULES OF
PRACTICE

§57.1000 Administrative proceedings.

(a) The Uniform Rules of Practice for
the Department of Agriculture promul-
gated in subpart H of part 1, subtitle A,
title 7, Code of Federal Regulations,
are the Rules of Practice applicable to
adjudicating administrative pro-
ceedings under section 12(c) of the Egg
Products Inspection Act (21 U.S.C.
1041).

(b) In addition to the proceedings set
forth in paragraph (a) of this section,
the Administrator, at any time prior to
the issuance of a complaint seeking a
civil penalty under the Act may enter
into a stipulation with any person, in
accordance with the following pre-
scribed conditions:

(1) The Administrator gives notice of
an apparent violation of the Act or the
regulations issued thereunder by such
person and affords such person an op-
portunity for a hearing regarding the
matter as provided by the Act;

(2) Such person expressly waives
hearing and agrees to a specified order
including an agreement to pay a speci-
fied civil penalty within a designated
time; and
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(3) The Administrator agrees to ac-
cept the specified civil penalty in set-
tlement of the particular matter in-
volved if it is paid within the des-
ignated time.

(4) If the specified penalty is not paid
within the time designated in such
stipulation, the amount of the stipu-
lated penalty shall not be relevant in
any respect to the penalty that may be
assessed after the institution of a for-
mal administrative proceeding pursu-
ant to the Uniform Rules of Practice,
Subpart H, Part 1, Title 7, Code of Fed-
eral Regulations.

[64 FR 40738, July 28, 1999, as amended at 69
FR 57168, Sept. 24, 2004]

PART 58—GRADING AND INSPEC-
TION, GENERAL SPECIFICATIONS
FOR APPROVED PLANTS AND
STANDARDS FOR GRADES OF
DAIRY PRODUCTS!

Subpart A—Regulations Governing the In-
spection and Grading Services of
Manufactured or Processed Dairy
Products

DEFINITIONS

Sec.

58.1 Meaning of words.

58.2 Designation of official certificates,
memoranda, marks, identifications, and
devices for purpose of the Agricultural
Marketing Act.

ADMINISTRATION
58.3 Authority.

INSPECTION OR GRADING SERVICE

58.4
58.5
58.6
58.7
58.8
58.9
58.10
58.11
58.12
58.13
58.14
58.15
58.16

Basis of service.
Where service is offered.
Supervision of service.
Who may obtain service.
How to make application.
Form of application.
Filing of application.
Approval of application.
When application may be rejected.
When application may be withdrawn.
Authority of applicant.
Accessibility and condition of product.
Disposition of samples.
58.17 Order of service.
58.18 Inspection or grading
memoranda, or reports.

certificates,

1Compliance with these standards does not
excuse failure to comply with the provisions
of the Federal Food, Drug and Cosmetic Act.
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58.19 Issuance of inspection or grading cer-
tificates.

58.20 Disposition of inspection or grading
certificates or reports.

58.21 Advance information.

APPEAL INSPECTION OR GRADING AND
REINSTATEMENT OF REGRADING

58.22 When appeal
may be requested.

58.23 How to obtain appeal inspection or
grading.

58.24 Record of filing time.

58.26 When an application for appeal inspec-
tion or grading may be refused.

58.26 When an application for an appeal in-
spection or grading may be withdrawn.

58.27 Order in which appeal inspections or
gradings are performed.

58.28 Who shall make appeal inspections or
gradings.

58.29 Appeal inspection or grading certifi-
cate or report.

58.30 Application for reinspection or regrad-
ing.

58.31 Reinspection or regrading certificate
or report.

58.32 Superseded certificates or reports.

inspection or grading

LICENSING OF INSPECTORS OR GRADERS

58.33
58.34
58.35
58.36
58.37

Who may be licensed.

Suspension or revocation of license.
Surrender of license.

Identification.

Financial interest of licensees.

FEES AND CHARGES

58.38 Payment of fees and charges.
58.39 Fees for holiday or other
nonworktime.

58.40 Fees for appeal inspection or grading.

58.41 Fees for additional copies of certifi-
cates.

58.42 Travel expenses and other charges.

58.43 Fees for inspection, grading, and sam-
pling.

58.45 Fees for continuous resident services.

58.46 Fees for service performed under coop-
erative agreement.

MARKING, BRANDING, AND IDENTIFYING

PRrODUCT
58.49 Authority to use official identifica-
tion.
58.50 Approval and form of official identi-
fication.
58.61 Information required on official iden-
tification.

58.562 Time limit for packaging inspected or
graded products with official identifica-
tion.

PREREQUISITES TO PACKAGING PRODUCTS WITH
OFFICIAL IDENTIFICATION

58.63 Supervisor of packaging required.



Pt. 58

58.564 Packing and packaging room and
equipment.

58.55 Facilities for keeping quality samples.

58.56 Incubation of product samples.

58.57 Product not eligible for packaging
with official identification.

VIOLATIONS
58.568 Debarment of service.

MISCELLANEOUS

58.61
58.62

Political activity.

Report of violations.

58.63 Other applicable regulations.

58.64 OMB control numbers assigned pursu-
ant to the Paperwork Reduction Act.

Subpart B—General Specifications for
Dairy Plants Approved for USDA In-
spection and Grading Service

DEFINITIONS

58.100 OMB control numbers assigned pursu-
ant to the Paperwork Reduction Act.
58.101 Meaning of words.

PURPOSE

58.122 Approved plants under USDA inspec-
tion and grading service.

APPROVED PLANTS

58.123 Survey and approval.
58.124 Denial or suspension of plant ap-
proval.

PREMISES, BUILDINGS, FACILITIES, EQUIPMENT
AND UTENSILS

58.125
58.126
58.127
58.128

Premises.
Buildings.
Facilities.
Equipment and utensils.

PERSONNEL, CLEANLINESS AND HEALTH

58.129 Cleanliness.
58.130 Health.

PROTECTION AND TRANSPORT OF RAW MILK
AND CREAM

58.131 Equipment and facilities.

QUALITY SPECIFICATIONS FOR RAW MILK

58.132 Basis for classification.

58.133 Methods for quality and wholesome-
ness determination.

58.134 Sediment content.

58.135 Bacterial estimate.

58.136 Rejected milk.

58.137 Excluded milk.

58.138 Quality testing of milk from new pro-
ducers.

58.139 Record of tests.

58.140 Field service.

58.141 Alternate quality control program.
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OPERATIONS AND OPERATING PROCEDURES

58.142 Product quality and stability.

58.143 Raw product storage.

58.144 Pasteurization or ultra-pasteuriza-
tion.

58.145 Composition and wholesomeness.

58.146 Cleaning and sanitizing treatment.

58.147 Insect and rodent control program.

58.148 Plant records.

58.149 Alternate quality control programs
for dairy products.

PACKAGING AND GENERAL IDENTIFICATION

58.150
58.151
58.152

Containers.
Packaging and repackaging.
General identification.

STORAGE OF FINISHED PRODUCT

58.1563
58.154

Dry storage.
Refrigerated storage.

INSPECTION, GRADING AND OFFICIAL
IDENTIFICATION

58.155
58.156
58.157
58.158

Grading.

Inspection.

Inspection or grading certificates.
Official identification.

EXPLANATION OF TERMS

58.159 Terms.

SUPPLEMENTAL SPECIFICATIONS FOR PLANTS
MANUFACTURING, PROCESSING AND PACK-
AGING NONFAT DRY MILK, INSTANT NONFAT
DRY MILK, DRY WHOLE MILK, AND DRY BUT-
TERMILK

DEFINITIONS

58.205 Meaning of words.

RoOOMS AND COMPARTMENTS

58.210
58.211
58.212
58.213

Dry storage of product.

Packaging room for bulk products.
Hopper or dump room.
Repackaging room.

EQUIPMENT AND UTENSILS

58.214 General construction, repair and in-
stallation.

58.215 Pre-heaters.

58.216 Hotwells.

58.217 Evaporators and/or vacuum pans.

58.218 Surge tanks.

58.219 High pressure pumps and lines.

58.220 Drying systems.

58.221 Collectors and conveyors.

58.222 Dry dairy product cooling equipment.

58.223 Special treatment equipment.

58.224 Sifters.

58.225 Clothing and shoe covers.

58.226 Portable and stationary bulk bins.

58.227 Sampling device.

58.228 Dump hoppers, screens, mixers and
conveyors.

58.229 Filler and packaging equipment.
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58.230 Heavy duty vacuum cleaners.

QUALITY SPECIFICATIONS FOR RAW MATERIALS

58.231 General.

58.232 Milk.

58.233 Skim milk.

58.234 Buttermilk.

58.235 Modified dry milk products.

OPERATIONS AND OPERATING PROCEDURES

58.236
58.237
58.238
58.239
58.240
58.241
58.242
58.243
58.244

Pasteurization and heat treatment.

Condensed surge supply.

Condensed storage tanks.

Drying.

Cooling dry products.

Packaging, repackaging and storage.

Product adulteration.

Checking quality.

Number of samples.

58.245 Method of sample analysis.

58.246 Cleaning of dryers, collectors, con-
veyors, ducts, sifters and storage bins.

58.247 Insect and rodent control program.

REQUIREMENTS FOR FINISHED PRODUCTS
BEARING USDA OFFICIAL IDENTIFICATION

58.248 Nonfat dry milk.

58.249 Instant nonfat dry milk.

58.250 Dry whole milk.

58.251 Dry buttermilk and dry buttermilk
product.

SUPPLEMENTAL SPECIFICATIONS FOR PLANTS
MANUFACTURING, PROCESSING AND PACK-
AGING BUTTER AND RELATED PRODUCTS

DEFINITIONS

58.305 Meaning of words.

RooMS AND COMPARTMENTS

58.311
58.312
58.313

Coolers and freezers.
Churn rooms.
Print and bulk packaging rooms.

EQUIPMENT AND UTENSILS

58.314 General construction, repair and in-
stallation.

58.3156 Continuous churns.

58.316 Conventional churns.

58.317 Bulk butter trucks,
texturizers, and packers.

58.318 Butter, frozen or plastic cream melt-
ing machines.

58.319 Printing equipment.

58.320 Brine tanks.

58.321 Cream storage tanks.

boats,

QUALITY SPECIFICATIONS FOR RAW MATERIAL

58.322
58.323
58.324
58.325
58.326
58.327
58.328

Cream.

[Reserved]
Butteroil.
Anhydrous milkfat.
Plastic cream.
Frozen cream.

Salt.

Pt. 58

58.329 Color.
58.330 Butter starter cultures.
58.331 Starter distillate.

OPERATIONS AND OPERATING PROCEDURES

58.332 Segregation of raw material.

58.33¢ Pasteurization.

58.335 Quality control tests.

58.336 Frequency of sampling for quality
control of cream, butter and related
products.

58.337 Official test methods.

58.338 Composition and wholesomeness.

58.339 Containers.

58.340 Printing and packaging.

58.341 Repackaging.

58.342 General identification.

58.343 Storage of finished product in cool-
ers.

58.344 Storage of finished product in freezer.

REQUIREMENTS FOR FINISHED PRODUCTS
BEARING USDA OFFICIAL IDENTIFICATION

58.345 Butter.

58.346 Whipped butter.

58.347 Butteroil or anhydrous milkfat.
58.348 Plastic cream.

58.349 Frozen cream.

SUPPLEMENTAL SPECIFICATIONS FOR PLANTS
MANUFACTURING AND PACKAGING CHEESE

DEFINITIONS

58.405 Meaning of words.

RoOMS AND COMPARTMENTS

58.406
58.407
58.408
58.409
58.410
58.411
58.412
58.413

Starter facility.

Make room.

Brine room.

Drying room.

Paraffining room.

Rindless cheese wrapping area.
Coolers or curing rooms.
Cutting and packaging rooms.

EQUIPMENT AND UTENSILS

58.414 General construction, repair and in-
stallation.

58.415 Starter vats.

58.416 Cheese vats, tanks and drain tables.

58.417 Mechanical agitators.

58.418 Automatic cheese making equipment.

58.419 Curd mill and miscellaneous equip-
ment.

58.420 Hoops, forms and followers.

58.421 Press.

58.422 Brine tank.

58.423 Cheese vacuumizing chamber.

58.424 Monorail.

58.425 Conveyor for moving and draining
block or barrel cheese.

58.426 Rindless cheese wrapping equipment.

58.427 Paraffin tanks.

58.428 Specialty equipment.

58.429 Washing machine.
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QUALITY SPECIFICATIONS FOR RAW MATERIAL

58.430 Milk.

58.431 Hydrogen peroxide.

58.432 Catalase.

58.433 Cheese cultures.

58.434 Calcium chloride.

58.435 Color.

58.436 Rennet, pepsin, or other milk clot-
ting enzymes and flavor enzymes.

58.437 Salt.

OPERATIONS AND OPERATING PROCEDURES

58.438
58.439
58.440
58.441
58.442
58.443
58.444
58.445

Cheese from pasteurized milk.

Cheese from unpasteurized milk.
Make schedule.

Records.

Laboratory and quality control tests.
Whey handling.

Packaging and repackaging.

General identification.

REQUIREMENTS FOR FINISHED PRODUCTS
BEARING USDA OFFICIAL IDENTIFICATION

58.446 Quality requirements.

SUPPLEMENTAL SPECIFICATIONS FOR PLANTS
MANUFACTURING AND PACKAGING COTTAGE
CHEESE

DEFINITIONS
58.5056 Meaning of words.

ROOMS AND COMPARTMENTS

58.5610 Rooms and compartments.

EQUIPMENT AND UTENSILS

58.611 General construction, repair and in-
stallation.

58.512 Cheese vats or tanks.

58.613 Agitators.

58.514 Container fillers.

58.515 Mixers.

58.516 Starter vats.

QUALITY SPECIFICATIONS FOR RAW MATERIAL

58.517 General.

58.518 Milk.

58.5619 Dairy products.

58.520 Nondairy ingredients.

OPERATIONS AND OPERATING PROCEDURES

58.521
58.522
58.523
58.524
58.5625

Pasteurization and product flow.
Reconstituting nonfat dry milk.
Laboratory and quality control tests.
Packaging and general identification.
Storage of finished product.

REQUIREMENTS FOR COTTAGE CHEESE BEARING
USDA OFFICIAL IDENTIFICATION

58.526
58.627
58.528
58.529
58.530

Official identification.
Physical requirements.
Microbiological requirements.
Chemical requirements.
Keeping quality requirements.
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SUPPLEMENTAL SPECIFICATIONS FOR PLANTS
MANUFACTURING, PROCESSING, AND PACK-
AGING FROZEN DESSERTS

DEFINITIONS
58.605 Meaning of words.

ROOMS AND COMPARTMENTS

58.619
58.620
58.621
58.622

Mix processing room.

Freezing and packaging rooms.
Freezing tunnels.

Hardening and storage rooms.

EQUIPMENT AND UTENSILS

58.623
58.624
58.625
58.626

Homogenizer.
Freezers.

Fruit or syrup feeders.
Packaging equipment.

QUALITY SPECIFICATIONS FOR RAW MATERIAL

58.627
58.628
58.629
58.630
58.631
58.632
58.633

Milk and dairy products.
Sweetening agents.
Flavoring agents.
Stabilizers.

Emulsifiers.

Acid.

Color.

OPERATIONS AND OPERATING PROCEDURES

58.634 Assembling and combining mix ingre-
dients.

58.635 Pasteurization of the mix.

58.636 Homogenization.

58.637 Cooling the mix.

58.638 Freezing the mix.

58.639 Addition of flavor.

58.640 Packaging.

58.641 Hardening and storage.

58.642 Quality control tests.

58.643 Frequency of sampling.

58.644 Test methods.

58.645 General identification.

REQUIREMENTS FOR FINISHED PRODUCTS
BEARING USDA OFFICIAL IDENTIFICATION

58.646 Official identification.

58.647 Composition requirements for ice
cream.

58.648 Microbiological requirements for ice
cream.

58.649 Physical requirements for ice cream.

58.650 Requirements for frozen custard.

58.651 [Reserved]

58.652 Composition requirements for sher-
bet.

58.663 Microbiological
sherbet.

58.664 Physical requirements for sherbet.

requirements  for

SUPPLEMENTAL SPECIFICATIONS FOR PLANTS
MANUFACTURING, PROCESSING AND PACK-
AGING PASTEURIZED PROCESS CHEESE AND
RELATED PRODUCTS

DEFINITIONS
58.705 Meaning of words.
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EQUIPMENT AND UTENSILS

58.706 General construction, repair and in-
stallation.

58.707 Conveyors.

58.708 Grinders or shredders.

58.709 Cookers.

58.710 Fillers.

QUALITY SPECIFICATIONS FOR RAW MATERIAL

58.711 Cheddar, colby, washed or soaked
curd, granular or stirred curd cheese.

58.712 Swiss.

58.713 Gruyere.

58.714 Cream cheese, Neufchatel cheese.

58.7156 Cream, plastic cream and anhydrous
milkfat.

58.716 Nonfat dry milk.

58.717 Whey.

58.718 Flavor ingredients.

58.719 Coloring.

58.720 Acidifying agents.

58.721 Salt.

58.722 Emulsifying agents.

OPERATIONS AND OPERATING PROCEDURES

58.723 Basis for selecting cheese for proc-
essing.

58.724 Blending.

58.7256 Trimming and cleaning.

58.726 Cutting and grinding.

58.727 Adding optional ingredients.

58.728 Cooking the batch.

58.729 Forming containers.

58.730 Filling containers.

58.731 Closing and sealing containers.

58.732 Cooling the packaged cheese.

58.733 Quality control tests.

REQUIREMENTS FOR PROCESSED CHEESE PROD-
UCTS BEARING USDA OFFICIAL IDENTIFICA-
TION

58.734 Official identification.
58.735 Quality specifications for raw mate-
rials.

QUALITY SPECIFICATIONS FOR FINISHED
PRODUCTS

58.736 Pasteurized process cheese.

58.737 Pasteurized process cheese food.

58.738 Pasteurized process cheese spread and
related products.

SUPPLEMENTAL SPECIFICATIONS FOR PLANTS
MANUFACTURING, PROCESSING, AND PACK-
AGING WHEY, WHEY PRODUCTS AND LAC-
TOSE

DEFINITIONS
58.805 Meaning of words.
ROOMS AND COMPARTMENTS
58.806 General.
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EQUIPMENT AND UTENSILS

58.807 General construction, repair and in-
stallation.

QUALITY SPECIFICATIONS FOR RAW MATERIALS
58.808 Whey.

OPERATIONS AND OPERATING PROCEDURES

58.809 Pasteurization.

58.810 Temperature requirements.
58.811 General.

58.812 Methods of sample analysis.

REQUIREMENTS FOR FINISHED PRODUCTS
BEARING USDA OFFICIAL IDENTIFICATION

58.813 Dry whey.

SUPPLEMENTAL SPECIFICATIONS FOR PLANTS
MANUFACTURING, PROCESSING AND PACK-
AGING EVAPORATED AND CONDENSED MILK
OR ULTRA-PASTEURIZED PRODUCTS

DEFINITIONS
58.905 Meaning of words.

EQUIPMENT AND UTENSILS

58.912 General construction, repair and in-
stallation.

58.913 Evaporators and vacuum pans.

58.914 Fillers.

58.915 Batch or continuous in-container
thermal processing equipment.

58.916 Homogenizer.

OPERATIONS AND OPERATING PROCEDURES

58.917
58.918
58.919
58.920
58.921
58.922
58.923
58.924
58.925
58.926
58.927

General.

Standardization.

Pre-heat, pasteurization.

Homogenization.

Concentration.

Thermal processing.

Filling containers.

Aseptic filling.

Sweetened condensed.

Heat stability.

Storage.

58.928 Quality control tests.

58.929 Frequency of sampling for
control.

58.930 Official test methods.

58.931 General identification.

quality

QUALITY SPECIFICATIONS FOR RAW MATERIALS

58.932 Milk.

58.933 Stabilizers.

58.934 Sugars.

58.935 Chocolate and cocoa.

REQUIREMENTS FOR FINISHED PRODUCTS
BEARING USDA OFFICIAL IDENTIFICATION

58.936 Milk.
58.937 Physical requirements for evaporated
milk.
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58.938 Physical requirements and micro-
biological limits for sweetened condensed
milk.

Subparts C-V [Reserved]

Subpart W—United States Department of
Agriculture Standard for Ice Cream

58.2825 United States
cream.

58.2826 General identification.

58.2827 Official identification.

AUTHORITY: 7 U.S.C. 1621-1627.

SOURCE: 23 FR 9410, Dec. 5, 1958, unless oth-
erwise noted. Redesignated at 42 FR 32514,
June 27, 1977, and further redesignated at 46
FR 63203, Dec. 31, 1981.

NoTE: Compliance with these standards
does not excuse failure to comply with the
provisions of the Federal Food, Drug, and
Cosmetic Act.

Standard for ice

Subpart A—Regulations Gov-
erning the Inspection and
Grading Services of Manufac-
tured or Processed Dairy
Products

SOURCE: 37 FR 22363, Oct. 19, 1972, unless
otherwise noted. Redesignated at 42 FR 32514,
June 27, 1977, and further redesignated at 46
FR 63203, Dec. 31, 1981.

DEFINITIONS

§58.1 Meaning of words.

For the purpose of the regulations in
this subpart, words in the singular
form shall be deemed to import the
plural and vice versa, as the case may
demand. Unless the context otherwise
requires, the following terms shall
have the following meaning:

Act means the applicable provisions
of the Agricultural Marketing Act of
1946 (60 Stat. 1087, as amended; 7 U.S.C.
1621-1627) or any other act of Congress
conferring like authority.

Administrator means the Adminis-
trator of the Agricultural Marketing
Service or any other officer or em-
ployee of the Agricultural Marketing
Service to whom authority has here-
tofore been delegated, or to whom au-
thority may hereafter be delegated, to
act in his stead.

Agricultural Marketing Service or AMS
means the Agricultural Marketing
Service of the Department.
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Applicant means any interested party
who has applied for inspection or grad-
ing service.

Approved laboratory means a labora-
tory in which the facilities and equip-
ment used for official testing have been
adequate to perform the necessary offi-
cial tests in accordance with this part.

Approved plant means one or more ad-
jacent buildings, or parts thereof, com-
prising a single plant at one location in
which the facilities and methods of op-
eration therein have been surveyed and
approved by the Administrator as suit-
able and adequate for inspection or
grading service in accordance with this
part.

Area Supervisor means any employee
of the Branch in charge of dairy inspec-
tion or grading service in a designated
geographical area.

Branch means the Dairy Inspection
Branch of the Poultry and Dairy Qual-
ity Division.

Chief means the Chief of the Branch,
or any officer or employee of the
Branch to whom authority has been
heretofore delegated, or to whom au-
thority may hereafter be delegated, to
act in his stead.

Class means any subdivision of a
product based on essential physical
characteristics that differentiate be-
tween major groups of the same kind
or method of processing.

Condition of container means the de-
gree of acceptability of the container
with respect to freedom from defects
which affect its serviceability, includ-
ing appearance as well as usability, of
the container for its intended purpose.

Condition of product or condition is an
expression of the extent to which a
product is free from defects which af-
fect its usability, including but not
limited to, the state of preservation,
cleanliness, soundness, wholesomeness,
or fitness for human food.

Continuous resident service or resident
service is inspection or grading service
performed at a dairy manufacturing
plant or grading station by an inspec-
tor or grader assigned to the plant or
station on a continuous, year-round,
resident basis.

Department or USDA means the U.S.
Department of Agriculture.

Director means the Director of the
Poultry and Dairy Quality Division, or
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any other officer or employee of the Di-
vision to whom authority has here-
tofore been delegated or to whom au-
thority may hereafter be delegated, to
act in his stead.

Division means the Poultry and Dairy
Quality Division of the Agricultural
Marketing Service.

Inspection or grading service or service
means in accordance with this part,
the act of (a) drawing samples of any
product; (b) determining the class,
grade, quality, composition, size, quan-
tity, or condition of any product by ex-
amining each unit or representative
samples; (¢) determining condition of
product containers; (d) identifying any
product or packaging material by
means of official identification; (e) re-
grading or appeal grading of a pre-
viously graded product; (f) inspecting
dairy plant facilities, equipment, and
operations; such as, processing, manu-
facturing, packaging, repackaging, and
quality control; (g) supervision of
packaging inspected or graded product;
(h) reinspection or appeal inspection;
and (i) issuing an inspection or grading
certificate or sampling, inspection, or
other report related to any of the fore-
going.

Inspector or grader means any Federal
or State employee to whom a license
has been issued by the Administrator
to perform one or more types of inspec-
tion or grading services.

Inspection or grading office means the
office of any inspector or grader.

Interested party means any person fi-
nancially interested in a transaction
involving any inspection or grading
service.

Licensed plant employee means an em-
ployee of an approved plant to whom a
license is issued by the Administrator
to supervise packaging of officially in-
spected or graded product, perform lab-
oratory tests, or perform other duties
as assigned by the Administrator. A 1li-
censed plant employee is not author-
ized to issue any inspection or grading
certificate.

Product means butter, cheese (wheth-
er natural or processed), milk, cream,
milk products (whether dried, frozen,
evaporated, stabilized, or condensed),
ice cream, dry whey, dry buttermilk,
and any other food product, which is
prepared or manufactured in whole or
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in part from any of the aforesaid prod-
ucts, as the Administrator may here-
after designate.

Person means any individual, part-
nership, association, business, trust,
corporation, or any organized group of
persons, whether incorporated or not.

Plant survey means an appraisal of
the plant to determine extent to which
facilities, equipment, method of oper-
ation, and raw material being received
are in accordance with the provisions
of this part. The survey shall be used
to determine suitability of the plant
for inspection or grading service.

Quality means the inherent prop-
erties of any product which determine
its relative degree of excellence.

Regulations means the provisions of
this subpart.

Sampling report means a statement
issued by an inspector or grader identi-
fying samples taken by him for inspec-
tion or grading service.

Supervisor of packaging means an em-
ployee of the Department or other per-
son licensed by the Administrator to
supervise the packaging and official
identification of product or any re-
packaging of bulk product.

(60 Stat. 1087, 7 U.S.C. 1621 et seq.; 84 Stat.
1620, 21 U.S.C. 1031 et seq.)

[37 FR 22363, Oct. 19, 1972, as amended at 38
FR 4381, Feb. 14, 1973. Redesignated at 42 FR
32514, June 27, 1977, as amended at 43 FR
60138, Dec. 26, 1978. Redesignated at 46 FR
63203, Dec. 31, 1981, as amended at 54 FR
15167, Apr. 17, 1989]

§58.2 Designation of official certifi-
cates, memoranda, marks, identi-
fications, and devices for purpose of
the Agricultural Marketing Act.

Subsection 203(h) of the Agricultural
Marketing Act of 1946, as amended by
Pub. L. 272, 84th Congress, provides
criminal penalties for various specified
offenses relating to official certifi-
cates, memoranda, marks or identifica-
tions, and devices for making such
marks or identifications, issued or au-
thorized under section 203 of said Act,
and certain misrepresentations con-
cerning the inspection or grading of ag-
ricultural products under said section.
For the purposes of said subsection and
the provisions in this part, the terms
listed below shall have the respective
meanings specified:
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(a) Official certificate means any form
of certification, either written or print-
ed (including that prescribed in §58.18)
used under the regulations in this sub-
part to certify with respect to the in-
spection of dairy processing plants and
the inspection, class, grade, quality,
size, quantity, or condition of products
(including the compliance of products
and packaging material with applica-
ble specifications).

(b) Official memorandum means any
initial record of findings made by an
authorized person in the process of in-
specting, grading, determining compli-
ance, or sampling pursuant to the regu-
lations in this subpart, any processing
or plant-operation report made by an
authorized person in connection with
inspecting, grading, determining com-
pliance, or sampling under the regula-
tions in this subpart, and any report
made by an authorized person of serv-
ices performed pursuant to the regula-
tions in this subpart.

(c) Official identification or other offi-
cial marks means any form of identi-
fication or mark (including, but not
limited to, those in §§58.49 through
58.51) approved by the Administrator
and authorized to be affixed to any
product, or affixed to or printed on the
packaging material of any product cer-
tifying the inspection, class, grade,
quality, size, quantity, or condition of
the products (including the compliance
of products with applicable specifica-
tions) or to maintain the identity of
the product for which service is pro-
vided under the regulations in this sub-
part.

(d) Official device means a stamping
applicance, branding device, stencil,
printed label, or any other mechani-
cally or manually operated tool that is
approved by the Administrator for the
purpose of applying any official mark
or other identification to any product
or the packaging material thereof.

ADMINISTRATION

§58.3 Authority.

The Administrator shall perform
such duties as may be required in the
enforcement and administration of the
provisions of the Act and this part.
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INSPECTION OR GRADING SERVICE

§58.4 Basis of service.

Inspection or grading service shall be
performed in accordance with the pro-
visions of this part, the instructions
and procedures issued or approved by
the Administrator, U.S. standards for
grades, Federal specifications, and
specifications as defined in a specific
purchase contract. All services pro-
vided in accordance with these regula-
tions shall be rendered without dis-
crimination on the basis of race, color,
creed, or national origin.

[839 FR 986, Jan. 4, 1974. Redesignated at 42
FR 32514, June 27, 1977, and further redesig-
nated at 46 FR 63203, Dec. 31, 1981]

§58.5 Where service is offered.

Subject to the provisions of this part,
inspection or grading service may be
performed when a qualified inspector
or grader is available, and when the fa-
cilities and conditions are satisfactory
for the conduct of the service.

§58.6 Supervision of service.

All inspection or grading service
shall be subject to supervision by a su-
pervisory inspector or grader, Area Su-
pervisor, or by the Chief, or such other
person of the Branch as may be des-
ignated by the Chief. Whenever there is
evidence that inspection or grading
service has been incorrectly performed,
a supervisor shall immediately make a
reinspection or regrading, and he shall
supersede the previous inspection or
grading certificate or report with a
new certificate or report showing the
corrected information.

§58.7

An application for inspection or grad-
ing service may be made by any inter-
ested person, including, but not limited
to, the United States, any State, coun-
ty, municipality, or common carrier,
or any authorized agent of the fore-
going.

Who may obtain service.

§58.8 How to make application.

(a) On a fee basis. An application for
inspection or grading service may be
made in any inspection or grading of-
fice or with any inspector or grader.
Such application may be made orally
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(in person or by telephone), in writing,
or by telegraph. If made orally, written
confirmation may be required.

(b) On a continuous basis. Application
for inspection or grading service on a
continuous basis as provided in §58.45
shall be made in writing on application
forms as approved by the Adminis-
trator and filed with the Adminis-
trator.

§58.9 Form of application.

Each application for inspection or
grading service shall include such in-
formation as may be required by the
Administrator in regard to the type of
service; kind of products and place of
manufacture, processing, or packaging:
and location where service is desired.

§58.10 Filing of application.

An application for inspection or grad-
ing service shall be regarded as filed
only when made pursuant to this sub-
part.

§58.11 Approval of application.

An application for inspection or grad-
ing service may be approved when (a) a
qualified inspector or grader is avail-
able, (b) facilities and conditions are
satisfactory for the conduct of the
service, and (c¢) the product has been
manufactured or processed in a plant
approved for inspection or grading
service in accordance with the provi-
sions of this part and instructions
issued thereunder.

§58.12 When application may be re-
jected.

An application for inspection or grad-
ing service may be rejected by the Ad-
ministrator (a) when the applicant fails
to meet the requirements of the regula-
tions in this subpart prescribing the
conditions under which the service is
made available; (b) when the product is
owned by, or located on the premises
of, a person currently denied the bene-
fits of the Act; (¢c) when an individual
holding office or a responsible position
with or having a substantial financial
interest or share with the applicant is
currently denied the benefits of the Act
or was responsible in whole or in part
for the current denial of the benefits of
the Act to any person; (d) when the ap-
plication is an attempt on the part of a
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person currently denied the benefits of
the Act to obtain inspection or grading
service; (e) when the product was pro-
duced from unwholesome raw material
or was produced under insanitary or
otherwise unsatisfactory conditions; (f)
when the product is of illegal composi-
tion or is lacking satisfactory keeping
quality; (g) when the product has been
produced in a plant which has not been
surveyed and approved for inspection
or grading service; (h) when fees billed
are not paid within 30 days; or (i) when
there is noncompliance with the Act or
this part or instructions issued here-
under. When an application is rejected,
the applicant shall be notified in writ-
ing by the Area Supervisor or his des-
ignated representative, the reason or
reasons for the rejection.

[837 FR 22363, Oct. 19, 1972, as amended at 53
FR 20278, June 3, 1988]

§58.13 When application may be with-
drawn.

An application for inspection or grad-
ing service may be withdrawn by the
applicant at any time before the serv-
ice is performed upon payment, by the
applicant, of all expenses incurred by
AMS in connection with such applica-
tion.

§58.14 Authority of applicant.

Proof of the authority of any person
applying for any inspection or grading
service may be required in the discre-
tion of the Administrator.

§58.15 Accessibility and condition of
product.

Each lot of product for which inspec-
tion or grading service is requested
shall be so conditioned and placed as to
permit selection of representative sam-
ples and proper determination of the
class, grade, quality, quantity, or con-
dition of such product. In addition, if
sample packages are furnished by the
applicant, such samples shall be rep-
resentative of the lot to be inspected or
graded and additional samples shall be
made available for verification. The
room or area where the service is to be
performed shall be clean and sanitary,
free from foreign odors, and shall be
provided with adequate lighting, ven-
tilation, and temperature control.
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§58.16 Disposition of samples.

Any sample of product used for in-
spection or grading may be returned to
the applicant at his request and at his
expense if such request was made at
the time of the application for the
service. In the event the aforesaid re-
quest was not made at the time of ap-
plication for the service, the sample of
product may be destroyed, disposed of
to a charitable organization, or dis-
posed of by any other method pre-
scribed by the Administrator.

§58.17 Order of service.

Inspection or grading service shall be
performed, insofar as practicable and
subject to the availability of qualified
inspectors or graders, in the order in
which applications are made except
that precedence may be given to any
application for an appeal inspection or
grading.

§58.18 Inspection or grading certifi-
cates, memoranda, or reports.

Inspection or grading certificates and
sampling, plant survey, and other
memoranda or reports shall be issued
on forms approved by the Adminis-
trator.

§58.19 Issuance of inspection or grad-
ing certificates.

An inspection or grading certificate
shall be issued to cover a product in-
spected or graded in accordance with
Instructions issued by the Adminis-
trator and shall be signed by an inspec-
tor or grader. This does not preclude an
inspector or grader from granting a
power of attorney to another person to
sign in his stead, if such grant of power
of attorney has been approved by the
Administrator: Provided, That in all
cases any such certificate shall be pre-
pared in accordance with the facts set
forth in the official memorandum de-
fined in §58.2(b): And provided further,
that whenever a certificate is signed by
a person under a power of attorney the
certificate should so indicate. The sig-
nature of the holder of the power shall
appear in conjunction with the name of
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the grader or inspector who personally
graded or inspected the product.

[839 FR 986, Jan. 4, 1974. Redesignated at 42
FR 32514, June 27, 1977, and further redesig-
nated at 46 FR 63203, Dec. 31, 1981]

§58.20 Disposition of inspection or
grading certificates or reports.

The original of any inspection or
grading certificate or report issued
pursuant to §58.19, and not to exceed
four copies thereof, shall immediately
upon issuance be delivered or mailed to
the applicant or person designated by
him. One copy shall be filed in the in-
spection and grading office serving the
area in which the service was per-
formed and all other copies shall be
filed in such manner as the Adminis-
trator may approve. Additional copies
of any such certificate or report may
be supplied to any interested party as
provided in §58.41.

§58.21 Advance information.

Upon request of an applicant, all or
part of the contents of any inspection
or grading certificate or report issued
to such applicant may be telephoned or
telegraphed to him, or to any person
designed by him, at applicant’s ex-
pense.

APPEAL INSPECTION OR GRADING AND
REINSTATEMENT OF REGRADING

§58.22 When appeal inspection
grading may be requested.

or

(a) An application for an appeal in-
spection or grading may be made by
any interested party who is dissatisfied
with any determination stated in any
inspection or grading certificate or re-
port if the identity of the samples or
the product has not been lost; or the
conditions under which inspection
service was performed have not
changed. Such application for appeal
inspection or grading shall be made
within 2 days following the day on
which the service was performed. Upon
approval by the Administrator, the
time within which an application for
an appeal grading may be made may be
extended.
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(b) An appeal inspection shall be lim-
ited to a review of the sampling proce-
dure and in analysis of the official sam-
ple used, when, as a result of the origi-
nal inspection, the commodity was
found to be contaminated with filthy,
putrid, and decomposed material. If it
is determined that the sampling proce-
dures were improper, a new sample
shall be obtained.

§58.23 How to obtain appeal inspec-
tion or grading.

Appeal inspection or grading may be
obtained by filing a request therefore,
(a) with the Administrator, (b) with
the inspector or grader who issued the
inspection or grading certificate or re-
port with respect to which the appeal
service is requested, or (¢) with the su-
pervisor of such inspector or grader.
The application for appeal inspection
or grading shall state the reasons
therefore, and may be accompanied by
a copy of the aforesaid inspection or
grading certificate or report or any
other information the applicant may
have secured regarding the product or
the service from which the appeal is re-
quested. Such application may be made
orally (in person or by telephone), in
writing, or by telegraph. If made oral-
ly, written confirmation may be re-
quired.

§58.24 Record of filing time.

A record showing the date and hour
when each such application for appeal
inspection or grading is received shall
be maintained in such manner as the
Administrator may prescribe.

§58.25 When an application for appeal
inspection or grading may be re-
fused.

The Administrator may refuse an ap-
plication for an appeal inspection or
grading when (a) the quality or condi-
tion of the products has undergone a
material change since the time of
original service, (b) the identical prod-
ucts inspected or graded cannot be
made accessible for reinspection or re-
grading, (c) the conditions under which
inspection service was performed have
changed, (d) it appears that the reasons
for an appeal inspection or grading are
frivolous or not substantial, or (e) the
Act or this part have not been com-
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plied with. The applicant shall be
promptly notified of the reason for
such refusal.

§58.26 When an application for an ap-
peal inspection or grading may be
withdrawn.

An application for appeal inspection
or grading may be withdrawn by the
applicant at any time before the appeal
inspection or grading is made upon
payment, by the applicant, of all ex-
penses incurred by AMS in connection
with such application.

§58.27 Order in which appeal inspec-
tions or gradings are performed.

Appeal inspections or gradings shall
be performed, insofar as practicable, in
the order in which applications there-
for are received; and any such applica-
tion may be given precedence pursuant
to §58.17.

§58.28 Who shall make appeal inspec-
tions or gradings.

An appeal inspection or grading of
any product or service shall be made by
any inspector or grader (other than the
one from whose service the appeal is
made) designated for this purpose by
the Administrator; and, whenever prac-
tical, such appeal inspection or grading
shall be conducted jointly by two such
inspectors or graders.

§58.29 Appeal inspection or grading
certificate or report.

Immediately after an appeal inspec-
tion or grading has been completed, an
appeal inspection or grading certificate
or report shall be issued showing the
results of the inspection or grading.
Such certificate or report shall there-
upon supersede the previous certificate
or report and will be effective retro-
active to the date of the previous cer-
tificate or report. Each appeal certifi-
cate or report shall clearly set forth
the number and the date of the pre-
vious certificate or report which it su-
persedes. The provisions of §§58.18
through 58.21 shall, whenever applica-
ble, also apply to appeal certificates or
reports except that copies shall be fur-
nished each interested party of record.
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§58.30 Application for reinspection or
regrading.

An application for the reinspection
or regrading of any previously in-
spected or graded product may be made
at any time by any interested party;
and such application shall clearly indi-
cate the reasons for requesting the re-
inspection or regrading. The provisions
of the regulations in this subpart rel-
ative to inspection or grading service
shall apply to reinspection or regrading
service.

§58.31 Reinspection or regrading cer-
tificate or report.

Immediately after a reinspection or
regrading has been completed, a rein-
spection or a regrading certificate or
report shall be issued showing the re-
sults of such reinspection or regrading;
and such certificate or report shall
thereupon supersede, as of the time of
issuance, the inspection or grading cer-
tificate or report previously issued.
Each reinspection or regrading certifi-
cate or report shall clearly set forth
the number and date of the inspection
or grading certificate or report that it
supersedes. The provisions of §§58.18
through 58.21 shall, whenever applica-
ble, also apply to reinspection or re-
grading certificates or reports except
that copies shall be furnished each in-
terested party of record.

§58.32 Superseded certificates or re-
ports.

When any inspection or grading cer-
tificate or report is superseded in ac-
cordance with this part, such certifi-
cate or report shall become null and
void and, after the effective time of the
supersedure, shall no longer represent
the class, grade, quality, quantity, or
condition described therein. If the
original and all copies of such super-
seded certificate or report are not re-
turned to the inspector or grader
issuing the reinspection or regrading or
appeal inspection or grading certificate
or report, the inspector or grader shall
notify such persons as he considers
necessary to prevent fraudulent use of
the superseded certificate or report.
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LICENSING OF INSPECTORS OR GRADERS

§58.33 Who may be licensed.

Any person processing proper quali-
fications, as determined by an exam-
ination for competency, held at such
time and in such manner as may be
prescribed by the Administrator, may
be licensed to perform specified inspec-
tion or grading service. Each license
issued shall be signed by the Adminis-
trator.

[563 FR 20278, June 3, 1988]

§58.34 Suspension or revocation of li-
cense.

For good cause and in instances of
willful wrongdoing, the Administrator
may suspend any license issued under
the regulations in this subpart by giv-
ing notice of such suspension to the re-
spective individual involved, accom-
panied by a statement of reasons there-
for. Within 10 days after receipt of the
aforesaid notice and statement of rea-
sons by such individual, he may file an
appeal in writing with the Adminis-
trator supported by any argument or
evidence that he may wish to offer as
to why his license should not be sus-
pended or revoked. In conjunction
therewith, he may request and, in such
event, shall be accorded an oral hear-
ing. After consideration of such argu-
ment and evidence, the Administrator
will take such action as warranted
with respect to such suspension or rev-
ocation. When no appeal is filed within
the prescribed 10 days, the license is re-
voked.

§58.35 Surrender of license.

Each license which is suspended or
revoked shall be surrendered promptly
by the licensee to his supervisor. Upon
termination of the services of a li-
censee, the license shall be surrendered
promptly by the licensee to his super-
visor.

§58.36 Identification.

Each licensee shall have his license
card in his possession at all times
while performing any function under
the regulations in this subpart and
shall identify himself by such card
upon request.
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§58.37

No licensee shall render service on
any product in which he is financially
interested.

Financial interest of licensees.

FEES AND CHARGES

§58.38 Payment of fees and charges.

(a) Fees and charges for any inspec-
tion or grading service shall be paid by
the interested party, making the appli-
cation for such service, in accordance
with the applicable provisions of this
section and §§58.39 through 58.46 and, if
so required by the inspector or grader,
such fees and charges shall be paid in
advance.

(b) Fees and charges for any inspec-
tion or grading service performed by
any inspector or grader who is a sala-
ried employee of the Department shall,
unless otherwise required pursuant to
paragraph (c¢) of this section, be paid by
the interested party making applica-
tion for such inspection or grading
service by check, draft, or money order
payable to the Agricultural Marketing
Service and remitted promptly to the
office indicated on the bill.

(c) Fees and charges for any inspec-
tion or grading service under a cooper-
ative agreement with any State or per-
son shall be paid in accordance with
the terms of the cooperative agreement
by the interested party making appli-
cation for the service.

§58.39 Fees for
nonworktime.

If an applicant requests that inspec-
tion or grading service be performed on
a holiday, Saturday, or Sunday or in
excess of each 8-hour shift Monday
through Friday, he shall be charged for
such service at a rate of 1%2 times the
rate which would be applicable for such
service if performed during normal
working hours.

holiday or other

§58.40 Fees for appeal inspection or
grading.

The fees to be charged for any appeal
inspection or grading shall be double
the fees specified on the inspection or
grading certificate from which the ap-
peal is taken: Provided, That the fee for
any appeal grading requested by any
agency of the U.S. Government shall be
the same as set forth in the certificate
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from which the appeal is taken. If the
result of any appeal inspection or grad-
ing discloses that a material error was
made in the inspection or grading ap-
pealed from, no fee shall be required.

§58.41 Fees for additional copies of
certificates.

Additional copies of any inspection
or grading certificates (including take-
off certificates), other than those pro-
vided for in §58.20 may be supplied to
any interested party upon payment of
a fee based on time required to prepare
such copies at the hourly rate specified
in §58.43.

[54 FR 15167, Apr. 17, 1989]

§58.42 Travel
charges.
Charges shall be made to cover the
cost of travel and other expenses in-
curred by AMS in connection with the
performance of any inspection or grad-
ing service.

[563 FR 20278, June 3, 1988]

expenses and other

§58.43 Fees for inspection,
and sampling.

Except as otherwise provided in
§§58.38 through 58.46, charges shall be
made for inspection, grading, and sam-
pling service at the hourly rate of
$68.00 for service performed between
6:00 a.m. and 6:00 p.m. and $74.80 for
service performed between 6:00 p.m.
and 6:00 a.m., for the time required to
perform the service calculated to the
nearest 15-minute period, including the
time required for preparation of certifi-
cates and reports and the travel time
of the inspector or grader in connec-
tion with the performance of the serv-
ice. A minimum charge of one-half
hour shall be made for service pursuant
to each request or certificate issued.

[62 FR 66258, Dec. 18, 1997, as amended at 69
FR 8798, Feb. 28, 2004; 71 FR 60807, Oct. 17,
2006]

§58.45 Fees for continuous resident
services.

grading,

Irrespective of the fees and charges
provided in §§58.39 and 58.43, charges
for the inspector(s) and grader(s) as-
signed to a continuous resident pro-
gram shall be made at the rate of $63.00
per hour for services performed during
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the assigned tour of duty. Charges for
service performed in excess of the as-
signed tour of duty shall be made at a
rate of 1% times the rate stated in this
section.

[62 FR 66258, Dec. 18, 1997, as amended at 69
FR 8798, Feb. 28, 2004; 71 FR 60807, Oct. 17,
2006]

§58.46 Fees for service performed
under cooperative agreement.

The fees to be charged and collected
for any service performed under coop-
erative agreement shall be those pro-
vided for by such agreement.

MARKING, BRANDING, AND IDENTIFYING
ProbpuUCT

§58.49 Authority to use official identi-
fication.

Whenever the Administrator deter-
mines that the granting of authority to
any person to package any product, in-
spected or graded pursuant to this
part, and to use official identification,
pursuant to §§58.49 through 58.57, will
not be inconsistent with the Act and
this part, he may authorize such use of
official identification. Any application
for such authority shall be submitted
to the Administrator in such form as
he may require.

§58.50 Approval and form of official
identification.

(a) Any package label or packaging
material which bears any official iden-
tification shall be used only in such
manner as the Administrator may pre-
scribe, and such official identification
shall be of such form and contain such
information as the Administrator may
require. No label or packaging material
bearing official identification shall be
used unless finished copies or samples
thereof have been approved by the Ad-
ministrator.

(b) Inspection or grade mark per-
mitted to be used to officially identify
packages containing dairy products
which are inspected or graded pursuant
to this part shall be contained in a
shield in the form and design indicated
in Figures 1, 2, and 3 of this section or
such other form, design, or wording as
may be approved by the Administrator.
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us WHEN
GRADE GRADED

PACKED UNDER INSPECTION OF
THE U. S. DEPT. OF AGRICULTURE

OFFICIALLY GRADED

FIGURE 1.

U.S.EXTRA GRADE

PROCESSED AND PACKED
UNDER INSPECTION OF THE

U.S. DEPT. OF AGRICULTURE

FIGURE 2.

QUALITY APPROVED

U.S.DEPT.OF AGRICULTURE
GRADING AND
QUALITY CONTROL SERVICE

oo

FIGURE 3.

The official identification illustrated
in Figure 1 is designed for use on grad-
ed product packed under USDA inspec-
tion. Figure 2 is designed for graded
product processed and packed under
USDA inspection. Figure 3 is des-
ignated for inspected product (when
U.S. standards for grades are not estab-
lished) processed and packed under
USDA quality control service. The offi-
cial identification shall be printed on
the package label, on the carton or on
the wrapper and, preferably, on one of
the main panels of the carton or wrap-
per. The shield identification shall be
not less than 34 inch by % inch in size,
and preferably 1 inch by 1 inch on 1-
pound cartons or wrappers. Consider-
ation will be given by the Adminis-
trator of a smaller shield on special
packages where the size of the label
does not permit use of the % inch by 34
inch shield.

(c) Official identification under this
subpart shall be limited to U.S. Grade
B or higher or to an equivalent stand-
ard of quality for U.S. name grades or
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numerical score grades when U.S.
standards for grades of a product have
not been established.

(d) A sketch, proof, or photocopy of
each proposed label or packaging mate-
rial bearing official identification shall
be submitted to the Chief of the Dairy
Inspection Branch, Poultry and Dairy
Quality Division, Agricultural Mar-
keting Service, U.S. Department of Ag-
riculture, Washington, DC 20250, for re-
view and tentative approval prior to
acquisition of a supply of material.

(e) The firm packaging the product
shall furnish to the Chief four copies of
the printed labels and packaging mate-
rials bearing official identification for
final approval prior to use.

(60 Stat. 1087, 7 U.S.C. 1621 et seq.; 84 Stat.
1620, 21 U.S.C. 1031 et seq.)

[37 FR 22363, Oct. 19, 1972, as amended at 39
FR 987, Jan. 4, 1974. Redesignated at 42 FR
32514, June 27, 1977, as amended at 43 FR
60138, Dec. 26, 1978. Redesignated at 46 FR
63203, Dec. 31, 1981]

§58.51 Information required on offi-
cial identification.

Each official identification shall con-
spicuously indicate the U.S. grade of
the product it identifies, if there be a
grade, or such other appropriate termi-
nology as may be approved by the Ad-
ministrator. Also, it shall include the
appropriate phrase: ‘‘Officially grad-
ed,” ‘“Officially Inspected,” or ‘‘Fed-
eral-State graded.”” When required by
the Administrator, the package label,
carton, or wrapper bearing official
identification for dairy products shall
be stamped or perforated with the date
packed and the certificate number or a
code number to indicate lot and date
packed. Such coding shall be made
available to and approved by the Ad-
ministrator.

§58.52 Time limit for packaging in-
spected or graded products with of-
ficial identification.

Any lot of butter which is graded for
packaging with official grade identi-
fication shall be packaged within 10
days immediately following the date of
grading, and any lot of natural cheese
or dry milk shall be packaged within 30
days immediately following date of
grading provided the product is prop-
erly stored during the 10- or 30-day pe-
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riod. Time limit for packaging other
inspected or graded products shall be
as approved by the Administrator. If
inspected or graded product is moved
to another location, a reinspection or
regrading shall be required.

PREREQUISITES TO PACKAGING PRODUCTS
WITH OFFICIAL IDENTIFICATION

§58.53 Supervisor of packaging re-
quired.

The official identification of any in-
spected or graded product, as provided
in §§58.50 through 58.52, this section,
and §§58.54 through 58.57, shall be done
only under the supervision of a super-
visor of packaging. The authority to
use official identification may be
granted by the Administrator only to
applicants who utilize the services of a
supervisor of packaging in accordance
with this subpart. The supervisor of
packaging shall have jurisdiction over
the use and handling of all packaging
material bearing any official identi-
fication.

§58.54 Packing and packaging room
and equipment.

Each applicant who is granted au-
thority to package any product with
official identification and who oper-
ates, for such purpose, a packaging
room shall maintain the room and the
equipment therein in accordance with
this part.

§58.55 Facilities for keeping quality
samples.

Each applicant granted authority, as
aforesaid, to package product with offi-
cial identification shall provide and
maintain suitable equipment for the
purpose of incubating samples of prod-
uct.

§58.56 Incubation of product samples.

(a) Samples of product may be taken
from any lot of product which is sub-
mitted for inspection or grading and
packaging with official identification,
or sample may be taken after pack-
aging for the purpose of determining in
accordance with provisions of this part
if such product possesses satisfactory
keeping quality.

(b) Samples of product may be taken
for keeping quality tests in accordance
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with provisions of this part from any
lot of product submitted for inspection
or grading. Issuance of the inspection
or grading certificate may be withheld
pending completion of the tests.

§58.57 Product not eligible for pack-
aging with official identification.

(a) When a lot of inspected or graded
product shows unsatisfactory keeping
quality, other lots from the same man-
ufacturing plant shall not be packaged
with official identification. Packaging
with official identification may be re-
sumed only when it is determined that
product from such plant possesses sat-
isfactory keeping quality.

(b) Any manufacturing or processing
plant supplying product, directly or in-
directly, for packaging with official
identification shall be surveyed and ap-
proved for inspection or grading serv-
ice.

VIOLATIONS

§58.58 Debarment of service.

(a) The following acts or practices, or
the causing thereof, may be deemed
sufficient cause for the debarment, by
the Administrator, of any person, in-
cluding any agents, officers, subsidi-
aries, or affiliates of such person, from
any or all benefits of the Act for a
specified period. The rules of practice
governing withdrawal of inspection and
grading services in formal adjudicatory
proceedings instituted by the Sec-
retary (7 CFR, part 1, subpart H) shall
be applicable to such debarment ac-
tion.

(1) Fraud or misrepresentation. Any
willful misrepresentation or deceptive
or fraudulent practice or act found to
be made or committed by any person in
connection with:

(i) The making or filing of any appli-
cation for any inspection or grading
service, appeal reinspection, or regrad-
ing service;

(ii) The making of the product acces-
sible for inspection or grading service;

(iii) The making, issuing, or using or
attempting to issue or use any inspec-
tion or grading certificate issued pur-
suant to the regulations in this subpart
or the use of any official stamp, label,
or identification;
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(iv) The use of the terms ‘‘United
States,” ¢“U.S.,” “Officially graded,”
“Officially Inspected,” ‘‘Federal-State
graded,” or ‘‘Government graded,” or
terms of similar import in the labeling
or advertising of any product without
stating in conjunction therewith the
official U.S. grade of the product; or

(v) The use of any of the aforesaid
terms or an official stamp, label, or
identification in the labeling or adver-
tising of any product that has not been
inspected or graded pursuant to this
part.

(2) Use of facsimile form. Using or at-
tempting to use a form which simu-
lates in whole or in part any official
identification for the purpose of pur-
porting to evidence the U.S. grade of
any product; or the unauthorized use of
a facsimile form which simulates in
whole or in part any official inspection
or grading certificate, stamp, label, or
other official inspection mark; and

(3) Mislabeling. The use of any words,
numerals, letters, or facsimile form
which simulates in whole or in part
any identification purporting to be a
grade when such product does not com-
ply with any recognized standards in
general use for such grade, and such ac-
tivity may be deemed sufficient cause
for debarring such person from any or
all benefits of the Act.

(4) Willful violation of the regulations
in this subpart. Willful violation of the
provisions in this part or the Act, or
the instructions or specifications
issued thereunder.

(5) Interfering with an inspector or
grader. Any interference with or ob-
struction or any attempted inter-
ference or obstruction of any inspector
or grader in the performance of his du-
ties by intimidation, threat, bribery,
assault, or other improper means.

(b) [Reserved]

(60 Stat. 1087, 7 U.S.C. 1621 et seq.; 84 Stat.
1620, 21 U.S.C. 1031 et seq.)

[37 FR 22363, Oct. 19, 1972. Redesignated at 42
FR 32514, June 27, 1977, as amended at 43 FR
60138, Dec. 26, 1978. Redesignated at 46 FR
63203, Dec. 31, 1981]
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MISCELLANEOUS

§58.61 Political activity.

All inspectors or graders are forbid-
den during the period of their respec-
tive appointments or licenses to take
an active part in political management
or in political campaigns. Political ac-
tivities in city, county, State, or na-
tional elections, whether primary or
regular, or in behalf of any party or
candidate, or any measure to be voted
upon, is prohibited. This applies to all
appointees, including, but not being
limited to, temporary and cooperative
employees and employees on leave of
absence with or without pay. Willful
violation of this section will constitute
grounds for dismissal in the case of ap-
pointees and revocation of licenses in
the case of licensees.

§58.62

Each inspector, grader, and super-
visor of packaging shall report, in the
manner prescribed by the Adminis-
trator, all violations and noncompli-
ances under the Act and this part of
which such inspector, grader, or super-
visor of packaging has knowledge.

Report of violations.

§58.63 Other applicable regulations.

Compliance with the provisions in
this part shall not excuse failure to
comply with any other Federal, or any
State, or municipal applicable laws or
regulations.

§58.64 OMB control numbers assigned
pursuant to the Paperwork Reduc-
tion Act.

The following control number has
been assigned to the information col-
lection requirements in 7 CFR part 58,
subpart A, by the Office of Manage-
ment and Budget pursuant to the Pa-
perwork Reduction Act of 1980, Pub. L.
96-511.

§58.101
. . Current
7 CFR section where requirements are de- OMB control
scribed N
0.
58.122(b) ... 0581-0126

[49 FR 6881, Feb. 24, 1984]

Subpart B—General Specifications
for Dairy Plants Approved for
USDA Inspection and Grading
Service!

SOURCE: 40 FR 47911, Oct. 10, 1975, unless
otherwise noted. Redesignated at 42 FR 32514,
June 27, 1977, and further redesignated at 46
FR 63203, Dec. 31, 1981.

DEFINITIONS

§58.100 OMB control numbers as-
signed pursuant to the Paperwork
Reduction Act.

The following control number has
been assigned to the information col-
lection requirements in 7 CFR part 58,
subpart B, by the Office of Manage-
ment and Budget pursuant to the Pa-
perwork Reduction Act of 1980, Pub. L.
96-511.

7 CFR section where requirements are de- Ol\/?éjggmrol
scribed No

58.8(a)(b) ... 0581-0126
58.9 oereeeee 0581-0126
58.14 .. . 0581-0126
58.23 .. 0581-0126
58.30 .. 0581-0126
58.33 .. 0581-0126
58.49 0581-0126
58.50(d)(e) ... 0581-0126
58.51 .ceueee 0581-0126

. f Current
7 CFR section where requirements are de-
scribed OMBN%ontroI
58.139 ........ 0581-0110
X 0581-0110
58.441 ... 0581-0110

[49 FR 6881, Feb. 24, 1984; as amended at 61
FR 67448, Dec. 23, 1996]

§58.101 Meaning of words.

For the purpose of the regulations of
this subpart, words in the singular
form shall be deemed to impart the
plural and vice versa, as the case may
demand. Unless the context otherwise
requires, the following terms shall
have the following meaning:

(a) Act. The applicable provisions of
the Agricultural Marketing Act of 1946
(60 Stat. 1087, as amended; (7 U.S.C.
1621-1627)), or any other Act of Con-
gress conferring like authority.

1Compliance with these standards does not

excuse failure to comply with the provisions
of the Federal Food, Drug, and Cosmetic Act,
Environmental Protection Act, or applicable
laws and regulations of any State or Munici-
pality.
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(b) Administrator. The Administrator
of the Agricultural Marketing Service
or any other officer or employee of the
Agricultural Marketing Service of the
Department to whom there has here-
tofore been delegated, or to whom
there may hereafter be delegated the
authority to act in his stead.

(c) Approved laboratory. A laboratory
in which the facilities and equipment
used for official testing have been ap-
proved by the Administrator as being
adequate to perform the necessary offi-
cial tests in accordance with this part,
and operates under a USDA surveil-
lance program as set forth by the Ad-
ministrator.

(d) Approved plant. One or more adja-
cent buildings, or parts thereof, com-
prising a single plant at one location in
which the facilities and methods of op-
eration therein have been surveyed and
approved by the Administrator as suit-
able and adequate for inspection or
grading service in accordance with the
following:

(1) Shall satisfactorily meet the spec-
ifications of this subpart as determined
by the Administrator.

(2) Receive dairy products only from
plants, transfer stations, receiving sta-
tions and cream buying stations which
satisfactorily comply with the applica-
ble requirements of this subpart as de-
termined by the Administrator. (Occa-
sional shipments may be received from
nonapproved plants provided the prod-
uct is tested and meets the quality re-
quirements for No. 2 milk.)

(e) Sanitizing treatment. Subjection of
a clean product contact surface to
steam, hot water, hot air, or an accept-
able sanitizing solution for the destruc-
tion of most human pathogens and
other vegetative microorganisms to a
level considered safe for product pro-
duction. Such treatment shall not ad-
versely affect the equipment, the milk
or the milk product, or the health of
consumers. Sanitizing solutions shall
comply with 21 CFR 178.1010.

(f) Resident service. Inspection or
grading service performed at a dairy
manufacturing plant or grading station
by an inspector or grader assigned to
the plant or station on a continuous
basis.

(g) Dairy products. Butter, cheese
(whether natural or processed), skim
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milk, cream, whey or buttermilk
(whether dry, evaporated, stabilized or
condensed), frozen desserts and any
other food product which is prepared or
manufactured in whole or in part from
any of the aforesaid products, as the
Administrator may hereafter des-
ignate.

(h) Grader. Any employee of the De-
partment authorized by the Adminis-
trator or any other person to whom a
license has been issued by the Adminis-
trator to investigate and certify, in ac-
cordance with the Act and this part, to
shippers of products and other inter-
ested parties, the class, quality, quan-
tity, and condition of such products.

(i) Inspector. Any employee of the De-
partment authorized by the Adminis-
trator or any other person to whom a
license has been issued by the Adminis-
trator to inspect and certify quality,
quantity and condition of products, ob-
serve the manufacturing, processing,
packaging and handling of dairy prod-
ucts, and to perform dairy plant sur-
veys in accordance with the regula-
tions of this part.

(j) Inspection or grading service. Means
in accordance with this part, the act of
(1) drawing samples of any product; (2)
determining the class, grade, quality,
composition, size, quantity, condition,
or wholesomeness of any product by ex-
amining each unit or representative
samples; (3) determining condition of
product containers; (4) identifying any
product or packaging material by
means of official identification; (5) re-
grading or appeal grading of a pre-
viously graded product; (6) inspecting
dairy plant facilities, equipment, and
operations; such as, processing, manu-
facturing, packaging, repackaging, and
quality control; (7) supervision of pack-
aging inspected or graded product; (8)
reinspection or appeal inspection; and
(9) issuing an inspection or grading cer-
tificate or sampling, inspection, or
other report related to any of the fore-
going.

(k) Milk. The term milk shall include
the following:

(1) Milk is the lacteal secretion, prac-
tically free from colostrum, obtained
by the complete milking of one or
more healthy cows. The cows shall be
located in a Modified Accredited Area,
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an Accredited Free State, or an Ac-
credited Free Herd for tuberculosis as
determined by the Department. In ad-
dition, the cows shall be located in
States meeting Class B status or Cer-
tified-Free Herds or shall be involved
in a milk ring testing program or blood
testing program under the current
USDA Brucellosis Eradication Uniform
Methods and Rules.

(2) Goat milk is the lacteal secretion,
practically free from colostrum, ob-
tained by the complete milking of one
or more healthy goats. The goats shall
be located in States meeting the cur-
rent USDA Uniform Methods and Rules
for Bovine Tuberculosis Eradication or
an Accredited Free Goat Herd. Goat
milk shall only be used to manufacture
dairy products that are legally pro-
vided for in 21 CFR or recognized as
non-standardized traditional products
normally manufactured from goats
milk.

(1) Official identification. Official iden-
tification is provided for use on prod-
uct packed under USDA inspection.
Any package label or packaging mate-
rial which bears any official identifica-
tion shall be used only in such manner
as the Administrator may prescribe,
and such official identification shall be
of such form and contain such informa-
tion as the Administrator may require.

(m) Official Methods of Analysis of the
Association of Official Analytical Chem-
ists. ‘‘Official Methods of Analysis of
the Association of Official Analytical
Chemists,” a publication of the Asso-
ciation of Official Analytical Chemists
International, 481 North Frederick Av-
enue, Suite 500, Gaithersburg, MD
20877-24117.

(n) Pasteurication (Pasteurized). Pas-
teurization shall mean that every par-
ticle of product shall have been heated
in properly operated equipment to one
of the temperatures specified in the
table and held continuously at or above
that temperature for at least the speci-
fied time (or other time/temperature
relationship equivalent thereto in mi-
crobial destruction):

FLUID PRODUCTS

Temperature Time
145 °F (vat pasteurization) ...........cccccceeees 30 minutes.
161 °F (high temperature short time pas- 15 seconds.

teurization).
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FLUID PRODUCTS—Continued

Temperature Time

191 °F (higher heat shorter time pasteur- 1.0 second.
ization).

194 °F (higher heat shorter time pasteur- 0.5 second.
ization).

201 °F (higher heat shorter time pasteur- 0.1 second.
ization).

204 °F (higher heat shorter time pasteur- .05 second.
ization).

212 °F (higher heat shorter time pasteur- .01 second.

ization).

PRODUCTS HAVING DAIRY INGREDIENTS WITH A
FAT CONTENT OF 10 PERCENT OR MORE, OR
CONTAIN ADDED SWEETENERS

150 °F ...
166 °F ...

30 minutes.
15 seconds.

FROZEN DESSERT MiX

30 minutes.
25 seconds.

155 °F ...
175 °F ...

CONDENSED MILK TO BE REPASTEURIZED
15 seconds.

(0) Plant survey. An appraisal of a
plant to determine the extent to which
facilities, equipment, method of oper-
ation, and raw material being received
are in accordance with the provisions
of this part. The survey shall be used
to determine suitability of the plant
for USDA inspection or grading serv-
ice.

(p) Plant status. The extent to which
a plant complies with this subpart
shall be determined under procedures
as set forth by the Administrator.

(q) Producer. The person or persons
who exercise control over the produc-
tion of the milk delivered to a proc-
essing plant or receiving station and
who receive payment for this product.

(r) Quality control. The inspection of
the quality of the raw material and the
conditions relative to the preparation
of the product from its raw state
through each step in the entire process.
It includes the inspection of conditions
under which the product is prepared,
processed, manufactured, packed and
stored. In addition, assistance and
guidance is offered to improve the raw
milk quality, processing methods,
quality, stability, and packaging and
handling of the finished product.

(s) Regulations. The term ‘‘regula-
tions’” means the provisions contained
in this part.
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(t) Shall. Expresses a provision that
is mandatory.

(u) Should. Expresses recommended
nonmandatory provisions which when
followed would significantly aid in a
quality improvement program.

(v) Standard Methods for the Examina-
tion of Dairy Products. ‘‘Standard Meth-
ods for the Examination of Dairy Prod-
ucts,” a publication of the American
Public Health Association, 1015 Fif-
teenth Street, NW Washington, D.C.
20005.

(w) 3-4 Sanitary Standards and Accept-
ed Practice. The latest standards for
dairy equipment and accepted prac-
tices formulated by the 3-A Sanitary
Standards Committees representing
the International Association for Food
Protection, the Food and Drug Admin-
istration, and the Dairy Industry Com-
mittee. Published by the International
Association for Food Protection, 6200
Aurora Avenue, Suite 200 W, Des
Moines, Iowa 50322-2863.

(x) USDA or Department. Means the
United States Department of Agri-
culture.

(y) Receiving Station. Any place,
premise, or establishment where milk
or dairy products are received, col-
lected or handled for transfer to a proc-
essing or manufacturing plant.

(z) Transfer station. Any place,
premise, or establishment where milk
or dairy products are transferred di-
rectly from one transport tank to an-
other.

(aa) Corrosion-resistant. Those mate-
rials that maintain their original sur-
face characteristics under prolonged
influence of the product to be con-
tacted, cleaning compounds and sani-
tizing solutions, and other conditions
of the environment in which used.

[40 FR 47911, Oct. 10, 1975. Redesignated at 42
FR 32514, June 27, 1977, and further redesig-
nated at 46 FR 63203, Dec. 31, 1981, as amend-
ed at 50 FR 34672, Aug. 27, 1985; 58 FR 42413,
Aug. 9, 1993; 59 FR 24321, May 10, 1994; 59 FR
50121, Sep. 30, 1994; 67 FR 48974, July 29, 2002]

PURPOSE

§58.122 Approved plants under USDA
inspection and grading service.

(a) Adoption of certain sound prac-
tices at dairy plants will significantly
aid the operators to manufacture more
consistently, uniform high-quality sta-
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ble dairy products. Only dairy products
manufactured, processed and packaged
in an approved plant may be graded or
inspected and identified with official
identification. The specifications es-
tablished herein provide the basis for a
quality maintenance program which
may be effectively carried forward
through official inspection, grading,
and quality control service.

(b) USDA inspection and grading
service is provided to dairy product
manufacturing plants on a voluntary
basis. The operator of any dairy plant
desiring to have such a plant qualified
as an approved plant under USDA in-
spection and grading service may re-
quest surveys of such plant, premises,
equipment, facilities, methods of oper-
ation, and raw material to determine
whether they are adequate to permit
inspection and grading service. The
cost of this survey shall be borne by
the applicant.

APPROVED PLANTS

§58.123 Survey and approval.

Prior to the approval of a plant, a
designated representative of the Ad-
ministrator shall make a survey of the
plant, premises, storage facilities,
equipment and raw material, volume of
raw material processed daily, and fa-
cilities for handling the products at the
plant. The survey shall be made at
least twice a year to determine wheth-
er the facilities, equipment, method of
operation, and raw material being re-
ceived are adequate and suitable for
USDA inspection and grading service
in accordance with the provisions of
this part. To be eligible for approval a
plant shall satisfactorily meet the
specifications of this subpart as deter-
mined by the Administrator.

§58.124 Denial or suspension of plant
approval.

Plant approval may be denied or sus-
pended if a determination is made by a
designated representative of the Ad-
ministrator that the plant is not per-
forming satisfactorily in regard to;

(a) the classification of milk,

(b) proper segregation and disposal of
unwholesome raw materials or finished
product,
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(c) adequate facilities and condition
of processing equipment,

(d) sanitary conditions of plant and
equipment,

(e) control of insects, rodents and
other vermin,

(f) use of non-toxic product contact
surfaces and prevention of adulteration
of raw materials and products with
chemicals or other foreign material,

(g) proper operating procedures,

(h) the maintenance of legal composi-
tion of finished products,

(i) the manufacture of stable dairy
products, of desirable keeping quality
characteristics,

(j) proper storage conditions for in-
gredients and dairy products, or

(k) suitable and effective packaging
methods and material.

[40 FR 47911, Oct. 10, 1975. Redesignated at 42
FR 32514, June 27, 1977, and further redesig-
nated at 46 FR 63203, Dec. 31, 1981, as amend-
ed at 67 FR 48974, July 29, 2002]

PREMISES, BUILDINGS, FACILITIES,
EQUIPMENT AND UTENSILS

§58.125 Premises.

(a) The premises shall be kept in a
clean and orderly condition, and shall
be free from strong or foul odors,
smoke, or excessive air pollution. Con-
struction and maintenance of drive-
ways and adjacent plant traffic areas
should be of cement, asphalt, or similar
material to keep dust and mud to a
minimum.

(b) Surroundings. The immediate sur-
roundings shall be free from refuse,
rubbish, overgrown vegetation, and
waste materials to prevent harborage
of rodents, insects and other vermin.

(c) Drainage. A suitable drainage sys-
tem shall be provided which will allow
rapid drainage of all water from plant
buildings and driveways, including sur-
face water around the plant and on the
premises, and all such water shall be
disposed of in such a manner as to pre-
vent an environmental or health haz-
ard.

§58.126 Buildings.

The building or buildings shall be of
sound construction and shall be kept in
good repair to prevent the entrance or
harboring of rodents, birds, insects,
vermin, dogs, and cats. All service pipe
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openings through outside walls shall be
effectively sealed around the opening
or provided with tight metal collars.

(a) Outside doors, windows, openings,
etc. All openings to the outer air in-
cluding doors, windows, skylights and
transoms shall be effectively protected
or screened against the entrance of
flies and other insects, rodents, birds,
dust and dirt. All outside doors opening
into processing rooms shall be in good
condition and fit propperly. All hinged,
outside screen doors shall open out-
ward. All doors and windows should be
kept clean and in good repair. Outside
conveyor openings and other special-
type outside openings shall be effec-
tively protected to prevent the en-
trance of flies and rodents, by the use
of doors, screens, flaps, fans or tunnels.
Outside openings for sanitary pipelines
shall be covered when not in use. On
new construction window sills should
be slanted downward at approximately

a 45° angle.
(b) Walls, ceilings, partitions and posts.
The walls, ceilings, partitions, and

posts of rooms in which milk, or dairy
products are processed, manufactured,
handled, packaged or stored (except
dry storage of packaged finished prod-
ucts and supplies) or in which utensils
are washed and stored, shall be
smoothly finished with a suitable ma-
terial of light color, which is substan-
tially impervious to moisture and kept
clean. They shall be refinished as often
as necessary to maintain a neat, clean
surface. For easier cleaning new con-
struction should have rounded cove at
the juncture of the wall and floor in all
receiving, pasteurizing, manufacturing,
packaging and storage rooms.

(c) Floors. The floors of all rooms in
which milk, or dairy products are proc-
essed, manufactured, packaged or
stored or in which utensils are washed
shall be constructed of tile properly
laid with impervious joint material,
concrete, or other equally impervious
material. The floors shall be smooth,
kept in good repair, graded so that
there will be no pools of standing water
or milk products after flushing, and all
openings to the drains shall be
equipped with traps properly con-
structed and kept in good repair. On
new construction, bell and standpipe
type traps shall not be used. The
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plumbing shall be so installed as to
prevent the back-up of sewage into the
drain lines and to the floor of the
plant. Cold storage rooms used for stor-
age of product and starter rooms need
not be provided with floor drains if the
floor is sloped to drain to an exit.
Sound, smooth, wood floors which can
be kept clean, may be used in rooms
where new containers and supplies and
certain packaged finished products are
stored.

(d) Lighting and ventilation. (1) Light
shall be ample, natural or artificial, or
both, of good quality and well distrib-
uted. All rooms in which dairy prod-
ucts are manufactured or packaged or
where utensils are washed shall have at
least 30 foot-candles of light intensity
on all working surfaces. Rooms where
dairy products are graded or examined
for condition and quality shall have at
least 50 foot-candles of light intensity
on the working surface. Restrooms and
locker rooms should have at least 30
foot-candles of light intensity. In all
other rooms there shall be provided at
least 5 foot-candles of light intensity
when measured at a distance of 30
inches from the floor. Where contami-
nation of product by broken glass is
possible, light bulbs and fluorescent
tubes shall be protected against break-
age.

(2) There shall be adequate heating,
ventilation or air conditioning for all
rooms and compartments to permit
maintenance of sanitary conditions.
Exhaust or inlet fans, vents, hoods or
temperature and humidity control
equipment shall be provided where and
when needed, to minimize or control
room temperatures, eliminate objec-
tionable odors, and aid in prevention of
moisture condensation and mold. Inlet
fans should be provided with an ade-
quate air filtering device to eliminate
dirt and dust from the incoming air.
Ventilation systems shall be cleaned
periodically as needed and maintained
in good repair. Exhaust outlets shall be
screened or provided with self closing
louvers to prevent the entrance of in-
sects when not in use.

(e) Rooms and compartments. Rooms
and compartments in which any raw
material, packaging, ingredient sup-
plies or dairy products are handled,
manufactured, packaged or stored shall
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be so designed, constructed and main-
tained as to assure desirable room tem-
peratures and clean and orderly oper-
ating conditions free from objection-
able odors and vapors. Enclosed bulk
milk receiving rooms, when present,
shall be separated from the processing
rooms by a wall. Rooms for receiving
can milk shall be separated from the
processing rooms by a partition or by
suitable arrangement of equipment.
Processing rooms shall be kept free
from equipment and materials not reg-
ularly used.

(1) Coolers and freezers. Coolers and
freezers where dairy products are
stored shall be clean, reasonably dry
and maintained at the proper uniform
temperature and humidity to ade-
quately protect the product, and mini-
mize the growth of mold. Adequate cir-
culation of air shall be maintained at
all times. They shall be free from ro-
dents, insects, and pests. Shelves shall
be kept clean and dry. Refrigeration
units shall have provisions for col-
lecting and disposing of condensate.

(2) Supply room. The supply rooms or
areas used for the storing of packaging
materials; containers, and miscella-
neous ingredients shall be kept clean,
dry, orderly, free from insects, rodents,
and mold, and maintained in good re-
pair. Such items stored therein shall be
adequately protected from dust, dirt,
or other extraneous material and so ar-
ranged on racks, shelves or pallets to
permit access to the supplies and
cleaning and inspection of the room.
Insecticides, rodenticides, cleaning
compounds and other nonfood products
shall be properly labeled and seg-
regated, and stored in a separate room
or cabinet away from milk, dairy prod-
ucts, ingredients or packaging supplies.

(3) Boiler rooms, shop rooms and shop
areas. The boiler, and shop rooms shall
be separated from other rooms where
milk, and dairy products are processed,
manufactured, packaged, handled or
stored. Shop rooms or areas should be
kept orderly and reasonably free from
dust and dirt.

(4) Toilet and dressing rooms. Adequate
toilet and dressing room facilities shall
be conveniently located.

(i) Toilet rooms shall not open di-
rectly into any room in which milk or
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dairy products are processed, manufac-
tured, packaged or stored; doors shall
be self-closing; ventilation shall be pro-
vided by mechanical means to the
outer air; fixtures shall be kept clean
and in good repair.

(ii) All employees shall be furnished
with a locker or other suitable facility
and the lockers and dressing rooms
shall be kept clean and orderly. Ade-
quate handwashing facilities shall be
provided. Legible signs shall be posted
conspicuously in each toilet or dressing
room directing employees to wash
their hands before returning to work.

(5) Laboratory. (i) Consistent with the
size and type of plant and the volume
of dairy products manufactured, an
adequately equipped laboratory shall
be maintained and properly staffed
with qualified and trained personnel
for quality control and analytical test-
ing. The laboratory should be located
reasonably close to the processing ac-
tivity and be of sufficient size to per-
form tests necessary in evaluating the
quality of raw and finished products.

(ii) Approved laboratories shall be su-
pervised by the USDA resident inspec-
tor in all aspects of official testing and
in reporting results. Plant laboratory
personnel in such plants may be au-
thorized by USDA to perform official
duties. The AMS Science and Tech-
nology Programs will provide inde-
pendent auditing of laboratory analysis
functions.

(iii) An approved central control lab-
oratory serving more than one plant
may be acceptable, if conveniently lo-
cated to the dairy plants, and if sam-
ples and results can be transmitted
without undue delay.

(6) Starter facilities. Adequate facili-
ties shall be provided for the handling
of starter cultures. The facilities shall
not be located near areas where con-
tamination is likely to occur.

(7T Grading and inspection room. When
grading or inspection of product is per-
formed the plants shall furnish a room
or designated area specifically for this
purpose. The room or area shall be
suitably located, sufficient in size, well
lighted (see §58.126d), ventilated and
the temperature shall be not less than
60 °F. It shall be kept clean and dry,
free from foreign odors and reasonably
free from disturbing elements which
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would interfere with proper concentra-
tion by the grader or inspector. The
grading or inspection room or area
shall be equipped with a table or desk
and convenient facilities for washing
hands.

(8) Resident inspector’s facilities. In
resident plants, an office or space shall
be provided for official purposes. The
room or space should be conveniently
located in or near the approved labora-
tory, adequate in size, and equipped
with desk and a lockable storage sup-
ply cabinet, and clothes locker. It shall
be well lighted, ventilated or air condi-
tioned, and heated. Custodial service
shall be furnished on a regular basis.

(9) Lunch rooms and eating areas.
When these areas are provided, they (i)
shall be kept clean and orderly, (ii)
should not open directly into any room
in which milk or dairy products are
processed, manufactured or packaged,
and (iii) signs shall be posted directing
employees to wash their hands before
returning to work.

[40 FR 47911, Oct. 10, 1975. Redesignated at 42
FR 32514, June 27, 1977, and further redesig-
nated at 46 FR 63203, Dec. 31, 1981, as amend-
ed at 58 FR 42413, Aug. 9, 1993; 59 FR 24321,
May 10, 1994; 59 FR 50121, Sept. 30, 1994; 67 FR
48974, July 29, 2002]

§58.127 Facilities.

(a) Water supply. There shall be an
ample supply of both hot and cold
water of safe and sanitary quality,
with adequate facilities for its proper
distribution throughout the plant, and
protected against contamination.
Water from other facilities, when offi-
cially approved, may be used for boiler
feed water and condenser water pro-
vided that such water lines are com-
pletely separated from the water lines
carrying the sanitary water supply,
and the equipment is so constructed
and controlled as to preclude contami-
nation of product contact surfaces.
There shall be no cross connection be-
tween potable water lines and non-po-
table water lines or between public and
private water supplies. Bacteriological
examinations shall be made of the
plant’s sanitary water supply taken at
the plant at least twice a year, or as
often as necessary to determine safety
and suitability as related to product
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keeping quality for use in manufac-
tured products shall be made by a
USDA or State agency laboratory ex-
cept for supplies that are regularly
tested for purity and bacteriological
quality, and approved by the Ilocal
health officer. The results of all water
tests shall be kept on file at the plant
for which the test was performed.

The location, construction, and oper-
ation of any well shall comply with
regulations of the appropriate agency.

(b) Drinking-water facilities. Drinking-
water facilities of a sanitary type shall
be provided in the plant and should be
conveniently located.

(c) Hand-washing facilities. Conven-
ient hand-washing facilities shall be
provided, including hot and cold run-
ning water, soap or other detergents,
and sanitary single service towels or
air driers. Such accommodations shall
be located in or adjacent to toilet and
dressing rooms and also at such other
places in the plant as may be essential
to the cleanliness of all personnel han-
dling products. Vats for washing equip-
ment or utensils shall not be used as
hand-washing facilities. Containers
shall be provided for used towels and
other wastes. The containers may be
metal or plastic, disposable or reuse-
able and should have self-closing cov-
ers.

(d) Steam. Steam shall be supplied in
sufficient volume and pressure for sat-
isfactory operation of each applicable
piece of equipment. Culinary steam
used in direct contact with milk or
dairy products shall be free from harm-
ful substances or extraneous material
and only those boiler water additives
that meet the requirements of 21 CFR
173.310 shall be used, or a secondary
steam generator shall be used in which
soft water is converted to steam and no
boiler compounds are used. Steam
traps, strainers, and condensate traps
shall be used wherever applicable to in-
sure a satisfactory and safe steam sup-
ply. Culinary steam shall comply with
the 3-A Accepted Practices for a Meth-
od of Producing Steam of Culinary
Quality, number 609. This document is
available from the International Asso-
ciation for Food Protection, 6200 Au-
rora Avenue, Suite 200 W, Des Moines,
Iowa 50322-2863.
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(e) Air under pressure. The method for
supplying air under pressure, which
comes in contact with milk or dairy
products or any product contact sur-
face shall comply with the 3-A Accept-
ed Practices for Supplying Air Under
Pressure.

(f) Disposal of wastes. Dairy wastes
shall be properly disposed of from the
plant and premises consistent with re-
quirements imposed by the Environ-
mental Protection Act. The sewer sys-
tem shall have sufficient slope and ca-
pacity to readily remove all waste from
the various processing operations.
Where a public sewer is not available,
all wastes shall be properly disposed of
50 as not to contaminate milk equip-
ment or to create a nuisance or public
health hazard. Containers used for the
collection and holding of wastes shall
be constructed of metal, plastic, or
other equally impervious material and
kept covered with tight fitting lids.
Waste shall be stored in an area or
room in a manner to protect it from
flies and vermin. Solid wastes shall be
disposed of regularly and the con-
tainers cleaned before reuse. Accumu-
lation of dry waste paper and card-
board shall be kept to a minimum and
disposed of in a manner that is envi-
ronmentally acceptable.

[40 FR 47911, Oct. 10, 1975. Redesignated at 42
FR 32514, June 27, 1977, and further redesig-
nated at 46 FR 63203, Dec. 31, 1981, as amend-
ed at 67 FR 48974, July 29, 2002]

§58.128 Equipment and utensils.

(a) General construction, repair and in-
stallation. The equipment and utensils
used for the processing of milk and
manufacture of dairy products shall be
constructed to be readily demountable
where necessary for cleaning and sani-
tizing. The product contact surfaces of
all utensils and equipment such as
holding tanks, pasteurizers, coolers,
vats, agitators, pumps, sanitary piping
and fittings or any specialized equip-
ment shall be constructed of stainless
steel, or other materials which under
conditions of intended use are as equal-
ly corrosion resistant. Non-metallic
parts other than glass having product
contact surfaces shall comply with 3-A
Sanitary Standards for Plastic or Rub-
ber and Rubber-Like Materials. Equip-
ment and utensils used for cleaning
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shall be in an acceptable condition,
such as not rusty, pitted or corroded.
All equipment and piping shall be de-
signed and installed so as to be easily
accessible for cleaning, and shall be
kept in good repair, free from cracks
and corroded surfaces. New or rear-
ranged equipment, shall be set away
from any wall or spaced in such a man-
ner as to facilitate proper cleaning and
to maintain good housekeeping. All
parts or interior surfaces of equipment,
pipes (except certain piping cleaned-in-
place) or fittings, including valves and
connections shall be accessible for in-
spection. Milk and dairy product
pumps shall be of a sanitary type and
easily dismantled for cleaning or shall
be of specially approved construction
to allow effective cleaning in place.

All C.I.P. systems shall comply with
the 3-A Accepted Practices for Perma-
nently Installed Sanitary Product,
Pipelines and Cleaning Systems.

(b) Weigh cans and receiving tanks.
Weigh cans and receiving tanks shall
comply with the 3-A Sanitary Stand-
ards for Weigh Cans and Receiving
Tanks for Raw Milk and shall be easily
accessible for cleaning both inside and
outside and shall be elevated above the
floor and protected sufficiently with
the necessary covers or baffles to pre-
vent contamination from splash, con-
densate and drippage. Where necessary
to provide easy access for cleaning of
floors and adjacent wall areas, the re-
ceiving tank shall be equipped with
wheels or casters to allow easy re-
moval.

(c) Can washers. Can washers shall
have sufficient capacity and ability to
discharge a clean dry can and cover
and shall be kept properly timed in ac-
cordance with the instructions of the
manufacturer. They should be equipped
with proper temperature controls on
the wash and rinse tanks and the fol-
lowing additional devices: Prerinse jet,
wash tank solution feeder, can sani-
tizing attachment, forced air vapor ex-
haust, and removable air filter on dry-
ing chamber. The water and steam
lines supplying the washer shall main-
tain a reasonably uniform pressure and
if necessary be equipped with pressure
regulating valves. The steam pressure
to the can washer should be not less
than 80 pounds, and the temperature of
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the wash and final rinse solution
should be automatically controlled and
not exceed 140 °F.

(d) Product storage tanks or vats. Stor-
age tanks or vats shall be fully en-
closed or tightly covered and well insu-
lated. The entire interior surface, agi-
tator and all appurtenances shall be ac-
cessible for thorough cleaning and in-
spection. Any opening at the top of the
tank or vat including the entrance of
the shaft shall be suitably protected
against the entrance of dust, moisture,
insects, oil or grease. The sight glasses,
if used, shall be sound, clear, and in
good repair. Vats which have hinged
covers shall be easily cleaned and shall
be so designed that moisture, or dust
on the surface cannot enter the vat
when the covers are raised. If the stor-
age tanks or vats are equipped with air
agitation, the system shall be of an ap-
proved type and properly installed in
accordance with the 3-A Accepted
Practices for Supplying Air Under
Pressure. Storage tanks or vats in-
tended to hold product for longer than
approximately 8 hours shall be
equipped with adequate refrigeration
and/or have adequate insulation. New
or replacement storage tanks or vats
shall comply with the appropriate 3-A
Sanitary Standards for Storage Tanks
for Milk and Milk Products or Sanitary
Standards for Silo-Type Storage Tanks
for Milk and Milk Products and shall
be equipped with thermometers in good
operating order.

(e) Separators. All product contact
surfaces of separators shall be free
from rust and pits and insofar as prac-
ticable shall be of stainless steel or
other equally noncorrosive metals.

(f) Coil or dome type batch pasteurizers.
Coil or dome type batch pasteurizers
shall be stainless steel lined and if the
coil is not stainless steel or other
equally noncorrosive metal it shall be
properly tinned over the entire surface.
Sanitary seal assemblies at the shaft
ends of coil vats shall be of the remov-
able type, except that existing equip-
ment not provided with this type gland
will be acceptable if the packing glands
are maintained and operated without
adverse effects. New or replacement
units shall be provided with removable
packing glands. Dome type pasteurizer
agitators shall be stainless steel except
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that any non-metallic parts shall com-
ply with 3-A Sanitary Standards for
Plastic or Rubber and Rubberlike Ma-
terials, as applicable. Each pasteurizer
used for heating product at a tempera-
ture of 5 °F. or more above the min-
imum pasteurization temperature need
not have the airspace heater. It shall
be equipped with an airspace thermom-
eter to insure a temperature at least 5
°F. above that required for pasteuriza-
tion of the product. There shall be ade-
quate means of controlling the tem-
perature of the heating medium, Batch
pasteurizers shall have temperature in-
dicating and recording devices.

(g) Short time pasteuricing systems.
When pasteurization is intended or re-
quired, an approved timing pump or de-
vice, recorder-controller, automatic
flow diversion valve and holding tube
or its equivalent, if not a part of the
existing equipment, shall be installed
on all such equipment used for pasteur-
ization, to assure complete pasteuriza-
tion. The entire facility shall comply
with the 3-A Accepted Practices for the
Sanitary Construction, Installation,
Testing and Operation of High Tem-
perature Short Time Pasteurizers.
After the unit has been tested accord-
ing to the 3-A Accepted Practices, the
timing pump or device and the recorder
controller shall be sealed at the correct
setting to assure pasteurization. The
system should be rechecked semi-annu-
ally to assure continued compliance
with the 3-A Accepted Practices. Seal-
ing and rechecking of the unit shall be
performed by the control authority
having jurisdiction. When direct steam
pasteurizers are used, the steam, prior
to entering the product, shall be con-
ducted through a steam strainer and a
steam purifier equipped with a steam
trap and only steam meeting the re-
quirements for culinary steam shall be
used.

(h) Thermometers and recorders—(1) In-
dicating thermometers. (1) Long stem in-
dicating thermometers which are accu-
rate within 0.5 °F., plus or minus, for
the applicable temperature range, shall
be provided for checking the tempera-
ture of pasteurization and cooling of
products in vats and checking the ac-
curacy of recording thermometers.

(ii) Short stem indicating thermom-
eters, which are accurate within 0.5 °F'.,
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plus or minus, for the applicable tem-
perature range, shall be installed in the
proper stationary position in all
pasteurizers. Storage tanks where tem-
perature readings are required shall
have thermometers which are accurate
within 2.0 °F'., plus or minus.

(iii) Air space indicating thermom-
eters, where applicable, which are ac-
curate within 1.0 °F., plus or minus, for
the proper temperature range shall
also be installed above the surface of
the products pasteurized in vats, to
make certain that the temperature of
the foam and/or air above the products
pasteurized also received the required
minimum temperature treatment.

(2) Recording thermometers. (i) Record-
ing thermometers that are accurate
within 1 °F., plus or minus, for the ap-
plicable temperature range, shall be
used on each heat treating, pasteur-
izing or thermal processing unit to
record the heating process.

(ii) Additional use of recording ther-
mometers accurate within 2 °F., plus or
minus may be required where a record
of temperature or time of cooling and
holding is of significant importance.

(iii) Recorder charts shall be marked
to show date and plant identification,
reading of the indicating thermometer
at a particular referenced reading point
on the recording chart, amount and
name of product, product temperature
at which the ‘‘cut-in” and ‘cut-out”
function, record of the period in which
flow diversion valve is in forward-flow
position, signature or initials of oper-
ator.

(i) Surface coolers. Surface coolers
shall be equipped with hinged or re-
movable covers for the protection of
the product. The edges of the fins shall
be so designed as to divert condensate
on nonproduct contact surfaces away
from product contact surfaces. All gas-
kets or swivel connections shall be
leak proof.

(j) Plate type heat exchangers. Plate
type heat exchanger shall comply with
the 3-A Sanitary Standards Plate Type
Heat Exchangers for Milk and Milk
Products. All gaskets shall be tight
and kept in good operating order.
Plates shall be opened for inspection by
the operator at sufficiently frequent
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intervals to determine if the equip-
ment is clean and in satisfactory condi-
tion. A cleaning regimen should be
posted to insure proper cleaning proce-
dures between inspection periods.

(k) Internal return tubular heat ex-
changers. Internal return tubular heat
exchangers shall comply with the 3-A
Sanitary Standards for Internal Return
Tubular Heat Exchangers for Use with
Milk and Milk Products.

(1) Pumps. Pumps used for milk, and
dairy products shall be of the sanitary
type and constructed to comply with 3—
A Sanitary Standards for Pumps for
Milk and Milk Products. Unless pumps
are specifically designed for effective
cleaning-in-place they shall be dis-
assembled and thoroughly cleaned
after use.

(m) Scales. All scales shall comply
with National Bureau of Standards
Handbook 44. (Latest revision).

(1) Small capacity scales shall be ca-
pable of the following accuracy, and
shall be graduated in no higher than
one ounce graduations. (This table
taken from the presently effective 1973
revision.)

Minimum tolerance
Ounces Pounds
Load in pounds:

0 to 4 inclusive ... Va2 0.002
5 to 10 inclusive .. Ve .004
11 to 20 inclusive 8 .008
21 to 30 inclusive Y16 .012
31 to 50 inclusive 2 .031
51 to 500 inclusive Ya .047

(2) Large capacity scales shall be ca-
pable of the following accuracy, and
shall be graduated in no higher than v
pound graduations for scales of capac-
ity of up to 250 pounds; Y2 pound grad-
uations for scales above 250 pounds ca-
pacity.

(This table taken from the presently
effective 1973 revision.)

Minimum tolerance
Ounces Pounds
Load in pounds:
101 to 150 inclusive .... 1Va 0.078
151 to 250 inclusive 2 125
251 to 500 inclusive 4 .250
501 to 1000 inclusive 8 .500
1001 to 2500 inclusive ........cco. | coveeiiienens 1.0

Compliance shall be determined by the
appropriate regulatory authority.
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(n) Homogenizers. Homogenizers and
high pressure pumps of the plunger
type shall comply with the 3-A Sani-
tary Standards for Homogenizers and
Pumps of the Plunger Type and shall
be disassembled and thoroughly
cleaned after use.

(0) New replacement or modified equip-
ment, processing system, or utensils. All
new, replacement, or modified equip-
ment and all processing systems, clean-
ing systems, utensils, or replacement
parts shall comply with the most cur-
rent, appropriate 3-A Sanitary Stand-
ards or 3-A Accepted Practices. If 3-A
Sanitary Standards or 3-A Accepted
Practices are not available, such equip-
ment and replacements shall meet the
general criteria of this section and the
USDA Guidelines for the Sanitary De-
sign and Fabrication of Dairy Proc-
essing Equipment available from
USDA, Agricultural Marketing Serv-
ice, Dairy Programs, Dairy Grading
Branch, or by accessing the Internet at
www.ams.gov/dairy/grade.htm.

(p) Vacuumizing equipment. The vacu-
um chamber, as used for flavor control,
shall be made of stainless steel or other
equally corrosion resistant metal. The
unit shall be constructed to facilitate
cleaning and all product contact sur-
faces shall be accessible for inspection.
Vacuum chambers located on the pas-
teurized side of the unit shall be iso-
lated by means of a vacuum breaker
and a positive activated check valve on
the product inlet side and a vacuum
breaker and a positive activated check
valve on the discharge side. If direct
steam is wused, it should also be
equipped with a ratio controller to reg-
ulate the composition when applicable
to the finished product. Only steam
which meets the requirements for cul-
inary steam shall be used. The incom-
ing steam supply shall be regulated by
an automatic solenoid valve which will
cut off the steam supply in the event
the flow diversion valve of the
pasteurizer is not in the forward flow
position. Condensers when used shall
be equipped with a water level control
and an automatic safety shutoff valve.

[40 FR 47911, Oct. 10, 1975. Redesignated at 42
FR 32514, June 27, 1977, and further redesig-
nated at 46 FR 63203, Dec. 31, 1981, as amend-
ed at 67 FR 48974, July 29, 2002]
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§58.129

PERSONNEL, CLEANLINESS AND HEALTH

§58.129 Cleanliness.

All employees shall wash their hands
before beginning work and upon re-
turning to work after using toilet fa-
cilities, eating, smoking or otherwise
soiling their hands. They shall keep
their hands clean and follow good hygi-
enic practices while on duty. Expec-
torating or use of tobacco in any form
shall be prohibited in each room and
compartment where any milk, dairy
products, or supplies are prepared,
stored or otherwise handled. Clean
white or light-colored washable or dis-
posable outer garments and caps (paper
caps, hard hats, or hair nets accept-
able) shall be worn to adequately pro-
tect the hair and beards when grown by
all persons engaged in receiving, test-
ing, processing milk, manufacturing,
packaging or handling dairy products.

§58.130 Health.

No person afflicted with a commu-
nicable disease shall be permitted in
any room or compartment where milk
and dairy products are prepared, manu-
factured or otherwise handled. No per-
son who has a discharging or infected
wound, sore or lesion on hands, arms or
other exposed portion of the body shall
work in any dairy processing rooms or
in any capacity resulting in contact
with milk, or dairy products. Each em-
ployee whose work brings him in con-
tact with the processing or handling of
dairy products, containers or equip-
ment should have a medical and phys-
ical examination by a registered physi-
cian or by the local department of
health at the time of employment. An
employee returning to work following
illness from a communicable disease
shall have a certificate from the at-
tending physician to establish proof of
complete recovery.

PROTECTION AND TRANSPORT OF RAW
MILK AND CREAM

§58.131 Equipment and facilities.

(a)(1) Milk cans. Cans used in trans-
porting milk from dairy farm to plant
shall be of such construction (pref-
erably seamless with umbrella lids) as
to be easily cleaned, and shall be in-
spected, repaired, and replaced as nec-
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essary to exclude substantially the use
of cans and lids with open seams,
cracks, rust, milkstone, or any unsani-
tary condition. Adequate provisions
should be made so that milk in cans
will be cooled immediately after milk-
ing to 50 °F. or lower unless delivered
to the plant within two hours after
milking.

(2) Farm bulk tanks. Farm bulk tanks
shall comply with 3-A Sanitary Stand-
ards for Farm Cooling and Holding
Tanks or 3-A Sanitary Standards for
Farm Milk Storage Tanks, as applica-
ble. They shall be installed in a milk
house in accordance with the require-
ments of the regulatory agency in ju-
risdiction. The bulk cooling tanks shall
be designed and equipped with refrig-
eration to permit the cooling of the
milk to 40 °F. or lower within two
hours after milking, and maintain it at
45 °F. or below until picked up.

(b)(1) Receiving stations. Receiving
stations shall comply with the applica-
ble sections of this subpart covering
premises, buildings, facilities, equip-
ment, utensils, personnel, cleanliness
and health.

(2) Transfer stations. Transfer stations
shall comply with the applicable sec-
tions of this subpart covering premises,
floors, lighting, water supply, hand-
washing facilities, disposal of wastes,
general construction, repair and instal-
lation of equipment, piping and uten-
sils and personnel—cleanliness and
health. As climatic and operating con-
ditions require the transfer station
shall comply with the applicable sec-
tions for walls, ceilings, doors and win-
dows.

(3) Cream stations. Cream stations
shall provide adequate protection and
facilities for the handling, transferring
and cooling of farm separated cream.
The area shall be large enough to avoid
undue crowding with a normal volume
of business and shall be separated from
other areas and the outside by self
closing, tight fitting doors. All open-
ings shall be screened during fly sea-
son. The floor, walls and ceiling shall
be of satisfactory construction, in good
repair and kept clean. Lighting and
ventilation shall meet the require-
ments of §58.126(d). Cooling facilities
shall be provided to cool the cream to
50 °F. or lower unless shipped within 8

106



Agricultural Marketing Service, USDA

hours after receipt. Facilities shall be
provided to wash, sanitize and store
cans and equipment used in the oper-
ation. The cream should not be more
than 4 days old when picked up for de-
livery to the processing plant.

(¢)(1) Transporting milk or cream. Vehi-
cles used for the transportation of can
milk or cream shall be of the enclosed
type, constructed and operated to pro-
tect the product from extreme tem-
perature, dust, or other adverse condi-
tions and they shall be kept clean.
Decking boards or racks shall be pro-
vided where more than one tier of cans
is carried. Cans or vehicles used for the
transportation of milk from the farm
to the plant shall not be used for trans-
porting skim milk, buttermilk, or
whey to producers.

(2) Transport tanks. The exterior shell
shall be clean and free from open seams
or cracks which would permit liquid to
enter the jacket. The interior shell
shall be stainless steel and so con-
structed that it will not buckle, sag or
prevent complete drainage. All product
contact surfaces shall be smooth, eas-
ily cleaned and maintained in good re-
pair. The pump and hose cabinet shall
be fully enclosed with tight fitting
doors and the inlet and outlet shall be
provided with dust covers to give ade-
quate protection from road dust. Tank
manholes should be equipped with an
adequate filtering system during load-
ing and unloading. New and replace-
ment transport tanks shall comply
with 3-A Sanitary Standards for Stain-
less Steel Automotive Milk and Milk
Products Transportation Tanks for
Bulk Delivery and/or Farm Pick-up
Service.

(3) Facilities for cleaning and sani-
tizing. Enclosed or covered facilities (as
climatic conditions require) shall be
available for washing and sanitizing of
transport tanks, piping, and acces-
sories, at central locations or at all
plants that receive or ship milk or
milk products in transport tanks.

(d) Transfer of milk to transport tank.
Milk shall be transferred under sani-
tary conditions from farm bulk tanks
through stainless steel piping or ap-

§58.133

proved tubing. The sanitary piping and
tubing shall be capped when not in use.

[40 FR 47911, Oct. 10, 1975. Redesignated at 42
FR 32514, June 27, 1977, and further redesig-
nated at 46 FR 63203, Dec. 31, 1981, as amend-
ed at 67 FR 48975, July 29, 2002]

QUALITY SPECIFICATIONS FOR RAW MILK

§58.132 Basis for classification.

The quality classification of raw
milk for manufacturing purposes from
each producer shall be based on an
organoleptic examination for appear-
ance and odor, a drug residue test, and
quality control tests for sediment con-
tent, bacterial estimate and somatic
cell count. All milk received from pro-
ducers shall not exceed the Food and
Drug Administration’s established lim-
its for pesticide, herbicide and drug
residues. Producers shall be promptly
notified of any shipment or portion
thereof of their milk that fails to meet
any of these quality specifications.

[58 FR 26912, May 6, 1993]

§58.133 Methods for quality
wholesomeness determination.

and

(a) Appearance and odor. The appear-
ance of acceptable raw milk shall be
normal and free of excessive coarse
sediment when examined visually or by
an acceptable test procedure. The milk
shall not show any abnormal condition
(including, but not limited to, curdled,
ropy, bloody or mastitic condition), as
indicated by sight or other test proce-
dures. The odor shall be fresh and
sweet. The milk shall be free from ob-
jectionable feed and other off-odors
that adversely affect the finished prod-
uct.

(b) Somatic cell count. (1) A laboratory
examination to determine the level of
somatic cells shall be made at least
four times in each 6-month period at ir-
regular intervals on milk received from
each patron.

(2) A screening test may be con-
ducted on goat herd milk. When a goat
herd screening sample test exceeds ei-
ther of the following results, a confirm-
atory test identified in paragraph (b)(3)
of this section shall be conducted.

(3) Milk shall be tested for somatic
cell content by using one of the fol-
lowing procedures or by any other
method approved by Standard Methods
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for the Examination of Dairy Products
(confirmatory test for somatic cells in

goat milk):
(i) Direct Microscopic Somatic Cell
Count (Single Strip Procedure).

Pyronin Y-methyl green stain or ‘‘New
York” modification shall be used as
the confirmatory test for goat’s milk.

(ii) Electronic Somatic Cell Count
(particle counter).

(iii) Electronic Somatic Cell Count
(fluorescent dye).

(4) The somatic cell test identified in
paragraph (b)(3) of this section shall be
considered as the official results.

(5) Whenever the official test indi-
cates the presence of more than 750,000
somatic cells per ml. (1,000,000 per ml.
for goat milk), the following proce-
dures shall be applied:

(i) The producer shall be notified
with a warning of the excessive so-
matic cell count.

(i1) Whenever two out of the last four
consecutive somatic cell counts exceed
750,000 per ml. (1,000,000 per ml. for goat
milk), the appropriate State regulatory
authority shall be notified and a writ-
ten notice given to the producer. This
notice shall be in effect as long as two
of the last four consecutive samples ex-
ceed 750,000 per ml. (1,000,000 per ml. for
goat milk).

(6) An additional sample shall be
taken after a lapse of 3 days but within
21 days of the notice required in para-
graph (b)(5)(ii) of this section. If this
sample also exceeds 750,000 per ml.
(1,000,000 per ml. for goat milk), subse-
quent milkings shall not be accepted
for market until satisfactory compli-
ance is obtained. Shipment may be re-
sumed and a temporary status assigned
to the producer by the appropriate
State regulatory agency when an addi-
tional sample of herd milk is tested
and found satisfactory. The producer
may be assigned a full reinstatement
status when three out of four consecu-
tive somatic cell count tests do not ex-
ceed 750,000 per ml. (1,000,000 per ml. for
goat milk). The samples shall be taken
at a rate of not more than two per
week on separate days within a 3-week
period.

(c) Drug residue level. (1) USDA-ap-
proved plants shall not accept for proc-
essing any milk testing positive for
drug residue. All milk received at
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USDA-approved plants shall be sam-
pled and tested prior to processing for
beta lactam drug residue. When di-
rected by the regulatory agency, addi-
tional testing for other drug residues
shall be performed. Samples shall be
analyzed for beta lactams and other
drug residues by methods that have
been independently evaluated or evalu-
ated by the Food and Drug Administra-
tion (FDA) and that have been accept-
ed by the (FDA) as effective to detect
drug residues at current safe or toler-
ance levels. Safe and tolerance levels
for particular drugs are established by
the FDA and can be obtained from the
U.S. Food and Drug Administration
Center for Food Safety and Applied Nu-
trition, 200 C Street SW., Washington,
DC 20204.

(2) Individual producer milk samples
for beta lactam drug residue testing
shall be obtained from each milk ship-
ment as follows:

(i) Milk in farm bulk tanks. A sample
shall be taken at each farm and shall
include milk from each farm bulk
tank.

(ii) Milk in cans. A sample shall be
formed separately at the receiving
plant for each can milk producer in-
cluded in a delivery, and shall be rep-
resentative of all milk received from
the producer.

(3) Load milk samples for beta
lactam drug residue testing shall be ob-
tained from each milk shipment as fol-
lows:

(i) Milk in bulk milk pickup tankers. A
sample shall be taken from the bulk
milk pickup tanker after its arrival at
the plant and prior to further commin-
gling.

(i) Milk in cans. A sample rep-
resenting all of the milk received on a
shipment shall be formed at the plant,
using a sampling procedure that in-
cludes milk from every can on the ve-
hicle.

(4) Follow-up to positive-testing sam-
ples. (i) When a load sample tests posi-
tive for drug residue, the appropriate
State regulatory agency shall be noti-
fied immediately of the positive test
result and of the intended disposition
of the shipment of milk containing the
drug residue.

(ii) Each individual producer sample
represented in the positive-testing load
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sample shall be singly tested to deter-
mine the producer of the milk sample
testing positive for drug residue. Iden-
tification of the producer responsible
for producing the milk testing positive
for drug residue, and details of the
final disposition of the shipment of
milk containing the drug residue, shall
be reported immediately to the appro-
priate agency.

(iii) Milk shipment from the producer
identified as the source of milk testing
positive for drug residue shall cease
immediately and may resume only
after a sample from a subsequent milk-
ing does not test positive for drug res-
idue.

[60 FR 34672, Aug. 27, 1985, as amended at 58
FR 26912, May 6, 1993; 67 FR 48975, July 29,
2002]

§58.134 Sediment content.

(a) Method of testing. Methods for de-
termining the sediment content of the
milk of individual producers shall be
those described in the latest edition of
Standard Methods for the Examination
of Dairy Products. Sediment content
shall be based on comparison with ap-
plicable charts of the United States
Sediment Standards for Milk and Milk
Products, available from USDA, AMS,
Dairy Programs, Dairy Standardiza-
tion Branch.

(b) Sediment content classification.
Milk shall be classified for sediment
content, regardless of the results of the
appearance and odor examination re-
quired in §58.133(a), as follows:

USDA SEDIMENT STANDARD

No. 1 (acceptable)—not to exceed 0.50 mg.
or equivalent.

No. 2 (acceptable)—not to exceed 1.50 mg.
or equivalent.

No. 3 (probational, not over 10 days)—not
to exceed 2.50 mg. or equivalent.

No. 4 (reject)—over 2.50 mg. or equivalent.

(c) Frequency of tests. At least once
each month, at irregular intervals, the
milk from each producer shall be test-
ed as follows:

(1) Milk in cans. One or more cans of
milk selected at random from each pro-
ducer.

(2) Milk in farm bulk tanks. A sample
shall be taken from each farm bulk
tank.

(d) Acceptance or rejection of milk. If
the sediment disc is classified as No. 1,

§58.135

No. 2, or No. 3 the producer’s milk may
be accepted. If the sediment disc is
classified No. 4 the milk shall be re-
jected: Provided that, If the shipment of
milk is commingled with other milk in
a transport tank the next shipment
shall not be accepted until its quality
has been determined before being
picked up; however, if the person mak-
ing the test is unable to get to the
farm before the next shipment it may
be accepted but no further shipments
shall be accepted unless the milk
meets the requirements of No. 3 or bet-
ter. In the case of milk classified as No.
3 or No. 4, if in cans, all cans shall be
tested. Producers of No. 3 or No. 4 milk
(cans or bulk) shall be notified imme-
diately and shall be furnished applica-
ble sediment discs and the next ship-
ment shall be tested.

(e) Retests. On test of the next ship-

ment (if in cans, all cans shall be test-
ed) milk classified as No. 1, No. 2, or
No. 3 may be accepted, but No. 4 milk
shall be rejected. Retests of bulk milk
classified as No. 4 shall be made before
pickup. The producers of No. 3 or No. 4
milk shall be notified immediately,
furnished applicable sediment discs and
the next shipment tested.
This procedure of retesting successive ship-
ments and accepting probational (No. 3) milk
and rejecting No. 4 milk may be continued
for not more than 10 calendar days. If at the
end of this time all of the producer’s milk
does not meet the acceptable sediment con-
tent classification (No. 1 or No. 2), it shall be
rejected.

[40 FR 47911, Oct. 10, 1975, Redesignated at 42
FR 32514, June 27, 1977, and further redesig-
nated at 46 FR 63203, Dec. 31, 1981, as amend-
ed at 50 FR 34673, Aug. 27, 1985; 67 FR 48975,
July 29, 2002]

§58.135 Bacterial estimate.

(a) Methods of Testing. Milk shall be
tested for bacterial estimate by using
one of the following methods or by any
other method approved by Standard
Methods for the Examination of Dairy
Products.

(1) Direct Microscopic clump count;

(2) Standard plate count;

(3) Plate loop count;

(4) Pectin gel plate count;

(5) Petrifilm aerobic count;

(6) Spiral plate count;

(7) Hydrophobic grid membrane filter
count;
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(8) Impedance/conductance count;

(9) Reflectance calorimetry.

(b) Frequency of Testing. A laboratory
examination to determine the bacterial
estimate shall be made on a represent-
ative sample of each producer’s milk at
least once each month at irregular in-
tervals. Samples shall be analyzed at a
laboratory in accordance with State
regulations.

(c) Acceptance of milk. The following
procedures shall be applied with re-
spect to bacterial estimates:

(1) Whenever the bacterial estimate
indicates the presence of more than
500,000 bacteria per ml., the producer
shall be notified with a warning of the
excessive bacterial estimate.

(2) Whenever two of the last four con-
secutive bacterial estimates exceed
500,000 per ml., the appropriate regu-
latory authority shall be notified and a
written warning notice given to the
producer. The notice shall be in effect
so long as two out of the last four con-
secutive samples exceed 500,000 per ml.

(3) An additional sample shall be
taken after a lapse of 3 days but within
21 days of the notice required in para-
graph (c) (2) of this section. If this sam-
ple also exceeds 500,000 per ml., subse-
quent milkings shall be excluded from
the market until satisfactory compli-
ance is obtained. Shipment may be re-
sumed when an additional sample of
herd milk is tested and found satisfac-
tory.

[67 FR 48975, July 29, 2002]

§58.136 Rejected milk.

A plant shall reject specific milk
from a producer if the milk fails to
meet the requirements for appearance
and odor (§58.133(a)), if it is classified
No. 4 for sediment content (§58.134), or
if it tests positive for drug residue
(§58.133(c)).

[58 FR 26913, May 6, 1993]

§58.137 Excluded milk.

A plant shall not accept milk from a
producer if:

(a) The milk has been in a proba-
tional (No. 3) sediment content classi-
fication for more than 10 calendar days
(§58.134);

(b) Three of the last five milk sam-
ples have exceeded the maximum bac-
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terial estimate of 500,000 per ml.
(§58.135 (¢)(3)).

(c) Three of the last five milk sam-
ples have exceeded the maximum so-
matic cell count level of 750,000 per ml.
(1,000,000 per ml. for goat milk) (§58.133
(b)(6)); or

(d) The producer’s milk shipments to
either the Grade A or the manufac-
turing grade milk market currently
are not permitted due to a positive
drug residue test (§58.133(c)(4)).

[68 FR 26913, May 6, 1993, as amended at 67
FR 48975, July 29, 2002]

§58.138 Quality testing of milk from
new producers.

A quality examination and tests
shall be made on the first shipment of
milk from a producer shipping milk to
a plant for the first time or resuming
shipment to a plant after a period of
non-shipment. The milk shall meet the
requirements for acceptable milk, so-
matic cell count and drug residue level
(§§58.133, 58.134 and 58.135). The buyer
shall also confirm that the producer’s
milk is currently not excluded from
the market (§58.137). Thereafter, the
milk shall be tested in accordance with
the provisions in §§58.133, 58.134¢ and
58.135.

[58 FR 26913, May 6, 1993]

§58.139 Record of tests.

Accurate records listing the results
of quality and drug residue tests for
each producer shall be kept on file at
the plant. Additionally, the plant shall
obtain the quality and drug residue
test records (§58.148(a), (e) and (g)) for
any producer transferring milk ship-
ment from another plant. These
records shall be available for examina-
tion by the inspector.

[58 FR 26913, May 6, 1993]

§58.140 Field service.

A representative of the plant shall
arrange to promptly visit the farm of
each producer whose milk tests posi-
tive for drug residue, exceeds the max-
imum somatic cell count level, or does
not meet the requirements for accept-
able milk. The purpose of the visit
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shall be to inspect the milking equip-
ment and facilities and to offer assist-
ance to improve the quality of the pro-
ducer’s milk and eliminate any poten-
tial causes of drug residues. A rep-
resentative of the plant should rou-
tinely visit each producer as often as
necessary to assist and encourage the
production of high quality milk.

[568 FR 26913, May 6, 1993]

§58.141 Alternate quality control pro-
gram.

When a plant has in operation an ac-
ceptable quality program, at the pro-
ducer level, which is approved by the
Administrator as being effective in ob-
taining results comparable to or higher
than the quality program as outlined
above for milk or cream, then such a
program may be accepted in lieu of the
program herein prescribed.

OPERATIONS AND OPERATING
PROCEDURES

§58.142

The receiving, holding and processing
of milk and cream and the manufac-
turing, handling, packaging, storing
and delivery of dairy products shall be
in accordance with clean and sanitary
methods, consistent with good com-
mercial practices to promote the pro-
duction of the highest quality of fin-
ished product and improve product sta-
bility. Milk should not be more than
three days old when picked up from the
producer and delivered to the plant, re-
ceiving station or transfer station.

Product quality and stability.

§58.143 Raw product storage.

(a) All milk shall be held and proc-
essed under conditions and at tempera-
tures that will avoid contamination
and rapid deterioration. Drip milk
from can washers and any other source
shall not be used for the manufacture
of dairy products. Bulk milk in storage
tanks within the dairy plant shall be
handled in such a manner as to mini-
mize bacterial increase and shall be
maintained at 45 °F. or lower until
processing begins. This does not pre-
clude holding milk at higher tempera-
tures for a period of time, where appli-
cable to particular manufacturing or
processing practices.

§58.146

(b) The bacteriological quality of
commingled milk in storage tanks
shall not exceed 1,000,000/m1l.

[40 FR 47911, Oct. 10, 1975. Redesignated at 42
FR 32514, June 27, 1977, and further redesig-
nated at 46 FR 63203, Dec. 31, 1981, as amend-
ed at 67 FR 48976, July 29, 2002]

§58.144 Pasteurization or ultra-pas-
teurization.

When pasteurization or ultra-pas-
teurization is intended or required, or
when a product is designated ‘‘pasteur-
ized”’ or ‘‘ultra-pasteurized’ every par-
ticle of the product shall be subjected
to such temperatures and holding peri-
ods in approved systems as will assure
proper pasteurization or ultra-pasteur-
ization of the product. The heat treat-
ment by either process shall be suffi-
cient to insure public health safety and
to assure adequate keeping quality, yet
retaining the most desirable flavor and
body characteristics of the finished
product.

§58.145 Composition and wholesome-
ness.

All necessary precautions shall be
taken to prevent contamination or
adulteration of the milk or dairy prod-
ucts during manufacturing. All sub-
stances and ingredients used in the
processing or manufacturing of any
dairy product shall be subject to in-
spection and shall be wholesome and
practically free from impurities. The
finished products shall comply with the
requirements of the Federal Food,
Drug, and Cosmetic Act as to their
composition and wholesomeness.

§58.146 Cleaning and sanitizing treat-
ment.

(a) Equipment and utensils. The equip-
ment, sanitary piping and utensils used
in receiving and processing of the milk,
and manufacturing and handling of the
product shall be maintained in a sani-
tary condition. Sanitary seal assem-
blies shall be removable on all agi-
tators, pumps, and vats and shall be in-
spected at regular intervals and kept
clean. Unless other provisions are rec-
ommended in the following supplement
sections, all equipment not designed
for C.I.P. cleaning or mechanical clean-
ing shall be disassembled after each
day’s use for thorough cleaning. Dairy
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cleaners, detergents, wetting agents or
sanitizing agents, or other similar ma-
terials which will not contaminate or
adversely affect the products may be
used. Steel wool or metal sponges shall
not be used in the cleaning of any dairy
equipment or utensils.

(1) Product contact surfaces shall be
subjected to an effective sanitizing
treatment prior to use, except where
dry cleaning is permitted. Utensils and
portable equipment used in processing
and manufacturing operations shall be
stored above the floor in clean, dry lo-
cations and in a self draining position
on racks constructed of impervious
corrosion-resistant material.

(2) C.I.P. cleaning or mechanical
cleaning systems shall be used only on
equipment and pipeline systems which
have been designed, engineered and in-
stalled for that purpose. When such
cleaning is used, careful attention shall
be given to the proper procedures to as-
sure satisfactory cleaning. All C.I.P.
installations and cleaning procedures
shall be in accordance with 3-A Sug-
gested Method for the Installation and
Cleaning of Cleaned-In-Place Sanitary
Milk Pipelines for Milk and Milk Prod-
ucts Plants. Because of the possibili-
ties of corrosion, the recommendations
of the cleaning compound manufac-
turer should be followed with respect
to time, temperature and concentra-
tion of specific acid or alkaline solu-
tions and bactericides. Such cleaning
operation should be preceded by a thor-
ough rinse at approximately 110-115 °F.
continuously discarding the water. Fol-
lowing the circulation of the cleaning
solution the equipment and lines shall
be thoroughly rinsed with lukewarm
water and checks should be made for
effectiveness of cleaning. All caps,
plugs, special fittings, valve seats,
cross ends, pumps, and tee ends shall
be opened or removed and brushed
clean. All non-pasteurized product con-
tact surfaces should be sanitized. Im-
mediately prior to starting the product
flow, the pasteurized product contact
surfaces shall be given sanitizing treat-
ment.

(b) Milk cans and can washers. Milk
cans and lids shall be cleaned, sanitized
and dried before returning to pro-
ducers. Inspection, repair or replace-
ment of cans and lids shall be adequate
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to substantially exclude from use cans
and lids showing open seams, cracks,
rust condition, milkstone or any un-
sanitary condition.

Washers shall be maintained in a clean
and satisfactory operating condition
and kept free from accumulation of
scale or debris which will adversely af-
fect the efficiency of the washer. Only
washing compounds which are compat-
ible with the water for effective clean-
ing, should be used. The can washer
should be checked regularly during the
run for proper operation. At the end of
the day, the wash and rinse tanks
should be drained and cleaned, jets and
strainers cleaned, air filters checked
and changed or cleaned if needed, and
checks should be made for proper ad-
justment and condition of mechanical
parts.

(c) Milk transport tanks. A covered or
enclosed wash dock and cleaning and
sanitizing facilities shall be available
to all plants that receive or ship milk
in tanks. Milk transport tanks, sani-
tary piping, fittings, and pumps shall
be cleaned and sanitized at least once
each day after use: Provided that, if
they are not to be used immediately
after emptying a load of milk, they
shall be washed promptly after use and
given bactericidal treatment imme-
diately before use. After being washed
and sanitized, each tank should be
identified by a tag attached to the out-
let valve, bearing the following infor-
mation: Plant and specific location
where cleaned, date and time of day of
washing and sanitizing, and name of
person who washed and name of person
who sanitized the tank. The tag shall
not be removed until the tank is again
washed and sanitized.

(d) Building. All windows, glass, par-
titions, and skylights should be washed
as often as necessary to keep them
clean. Cracked or broken glass shall be
replaced promptly. The walls, ceilings
and doors should be washed periodi-
cally and kept free from soil and un-
sightly conditions. The shelves and
ledges should be wiped or vacuumed as
often as necessary to keep them free
from dust and debris. The material
picked up by the vacuum cleaners shall
be disposed of in sealed containers
which will prevent contamination or
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insect infestation from the waste mate-
rial.

§58.147 Insect and rodent control pro-
gram.

In addition to any commercial pest
control service, if one is utilized, a spe-
cially designated employee should be
made responsible for the performance
of a regularly scheduled insect and ro-
dent control program. Poisonous sub-
stances shall be properly labeled, and
shall be handled, stored and used in
such a manner as considered satisfac-
tory by the Environmental Protection
Agency.

§58.148 Plant records.

Adequate plant records shall be
maintained of all required tests and
analyses performed in the laboratory
or throughout the plant during storage,
processing and manufacturing, on all
raw milk receipts and dairy products.
Such records shall be available for ex-
amination at all reasonable times by
the inspector. The following are the
records which shall be maintained for
examination at the plant or receiving
station where performed.

(a) Sediment and bacterial test re-
sults on raw milk from each producer.
Retain for 12 months.

(1) Routine tests and monthly sum-
mary of all producers showing number
and percent of total in each class.

(2) Retests, if initial test places milk
in probationary status.

(3) Rejections of raw milk over No. 3
in quality.

(b) Pasteurization recorder charts.
Retain for 3 months.

(c) Water supply test certificate. Re-
tain current copy for 6 months.

(d) Cooling and heating recorder
charts. Retain for 3 months.

(e) Load and individual drug residue
test results. Retain for 12 months.

(f) Notifications to appropriate State
regulatory agencies of positive drug
residue tests and intended and final
dispositions of milk testing positive for
drug residue. Retain for 12 months.

§58.150

(g) Somatic cell count test results on
raw milk from each producer. Retain
for 12 months.

(Approved by the Office of Management and
Budget under OMB control number 0583-
0047)1

[40 FR 47911, Oct. 10, 1975. Redesignated at 42
FR 32514, June 27, 1977, and further redesig-
nated at 46 FR 63203, Dec. 31, 1981, as amend-
ed at 47 FR 745, Jan. 7, 1982; 58 FR 26913, May
6, 1993]

§58.149 Alternate quality control pro-
grams for dairy products.

(a) When a plant has in operation an
acceptable quality control program
which is approved by the Adminis-
trator as being effective in obtaining
results comparable to or higher than
the quality control program as out-
lined in this subpart, then such a pro-
gram may be accepted in lieu of the
program herein prescribed.

(b) Where a minimum number of
samples per batch of product, or per
unit of time on continuous production
runs are not specified, the phrase ‘‘as
many samples shall be taken as is nec-
essary to assure compliance to specific
quality requirements’ is used. Accept-
able performance of this would be any
method approved by the Administrator
as meeting sound statistical methods
of selecting samples and determining
the number of samples to be taken.

PACKAGING AND GENERAL
IDENTIFICATION

§58.150 Containers.

(a) The size, style, and type of pack-
aging used for dairy products shall be
commercially acceptable containers
and packaging materials which will
satisfactorily cover and protect the
quality of the contents during storage
and regular channels of trade and
under normal conditions of handling.

(b) Packaging materials for dairy
products shall be selected which will
provide sufficiently low permeability
to air and vapor to prevent the forma-
tion of mold growth and surface oxida-
tion. In addition, the wrapper should be

1EDITORIAL NOTE: See table appearing in

§58.100 for correct OMB control number.
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resistant to puncturing, tearing, crack-
ing or breaking under normal condi-
tions of handling, shipping and storage.
When special type packaging is used,
the instructions of the manufacturer
shall be followed closely as to its appli-
cation and methods of closure.

§58.151 Packaging and repackaging.

(a) Packaging dairy products or cut-
ting and repackaging all styles of dairy
products shall be conducted under rigid
sanitary conditions. The atmosphere of
the packaging rooms, the equipment
and packaging materials shall be prac-
tically free from mold and bacterial
contamination. Methods for checking
the level of contamination shall be as
prescribed by the latest edition of
Standard Methods or by other satisfac-
tory methods approved by the Adminis-
trator.

(b) When officially graded bulk dairy
products are to be repackaged into con-
sumer type packages with official
grade labels or other official identifica-
tion, a supervisor of packaging shall be
required, see subpart A of this part.
(title 7, §§58.2 and 58.53 of the Code of
Federal Regulations). If the packaging
or repackaging is done in a plant other
than the one in which the dairy prod-
uct is manufactured, the plant, equip-
ment, facilities and personnel shall
meet the same requirements as out-
lined in this subpart.

§58.152 General identification.

All commercial bulk packages or
consumer packaged product containing
dairy products manufactured under the
provisions of this subpart shall comply
with the applicable regulation of the
Food and Drug Administration.

STORAGE OF FINISHED PRODUCT

§58.153 Dry storage.

The product should be stored at least
18 inches from the wall in aisles, rows,
or sections and lots, in such a manner
as to be orderly and easily accessible
for inspection. Rooms should be
cleaned regularly. It is recommended
that dunnage or pallets be used when
practical. Care shall be taken in the
storage of any other product foreign to
dairy products in the same room, in
order to prevent impairment or damage
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to the dairy product from mold, ab-
sorbed odors, or vermin or insect infes-
tation. Control of humidity and tem-
perature shall be maintained at all
times, consistent with good commer-
cial practices, to prevent conditions
detrimental to the product and con-
tainer.

§58.154 Refrigerated storage.

Finished product in containers sub-
ject to such conditions that will affect
its useability shall be placed on
shelves, dunnage or pallets and prop-
erly identified. It shall be stored under
temperatures that will best maintain
the initial quality. The product shall
not be exposed to anything from which
it might absorb any foreign odors or be
contaminated by drippage or condensa-
tion.

INSPECTION, GRADING AND OFFICIAL
IDENTIFICATION

§58.155 Grading.

Dairy products which have been proc-
essed or manufactured in accordance
with the provisions of this subpart may
be graded by the grader in accordance
with the U.S. Standards for Grades.
Laboratory analyses, when required in
determining the final grade shall be
conducted in an approved laboratory.

§58.156 Inspection.

Dairy products, which have been
processed or manufactured in an ap-
proved plant, and for which there are
no official U.S. Standards for Grades,
shall be inspected for quality by the in-
spector in accordance with contract re-
quirements or product specifications
established by the U.S. Department of
Agriculture or other Federal agency or
buyer and seller. Laboratory analysis
when required shall be conducted in an
approved laboratory.

§58.157 Inspection or grading certifi-
cates.

All dairy products which have been
processed or manufactured, packaged
and inspected or graded in accordance
with the provision of this part may be
covered by an inspection or grading
certificate issued by the inspector or
grader.
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§58.158 Official identification.

(a) Application for authority to apply
official identification to packaging ma-
terial or containers shall be made in
accordance with the provisions of sub-
part A of this part. (title 7, §§58.49
through 58.57 of the Code of Federal
Regulations.)

(b) Only dairy products received,
processed, or manufactured in accord-
ance with the specifications contained
in this subpart and inspected and/or
graded in accordance with the provi-
sions of this part may be identified
with official identification.

EXPLANATION OF TERMS

§58.159 Terms.

(a) Fresh and sweet. Free from ‘‘old
milk” flavor of developed acidity or
other off-flavors.

(b) Normal feed. Regional feed flavors,
such as alfalfa, clover, silage, or simi-
lar feeds or grasses (weed flavors, such
as peppergrass, French weed, onion,
garlic, or other obnoxious weeds, ex-
cluded).

(¢) Off-flavors. Tastes or odors, such
as utensil, bitter, barny, or other asso-
ciated defects when present to a degree
readily detectable.

(d) Developed acidity. An apparent in-
crease from the normal acidity of the
milk to a degree of taste and odor
which is detectable.

(e) Extraneous matter. Foreign sub-
stances, such as filth, hair, insects and
fragments thereof, and rodents, and
materials, such as metal, fiber, wood
and glass.

(f) Sediment. Fine particles of mate-
rial other than the foreign substances
and materials defined in paragraph (e)
of this section.

(g) C.I.P. The abbreviation of an ap-
proved system of cleaning pipelines
called ‘‘Cleaned-in-Place.”’

(h) Mechanical cleaning. Denotes
cleaning solely by circulation and/or
flowing chemical detergent solution
and water rinses onto and over the sur-
faces to be cleaned, by mechanical
means.

§58.205

SUPPLEMENTAL  SPECIFICATIONS FOR
PLANTS MANUFACTURING, PROCESSING,
AND PACKAGING NONFAT DRY MILK,
INSTANT NONFAT DRY MILK, DRY
WHOLE MILK, AND DRY BUTTERMILK

DEFINITIONS

§58.205 Meaning of words.

For the purpose of the regulations in
this subpart, words in the singular
form shall be deemed to impart the
plural and vice versa, as the case may
demand. Unless the context otherwise
requires, the following terms shall
have the following meaning:

(a) Nonfat dry milk. The product ob-
tained by the removal of only water
from pasteurized skim milk. It con-
tains not more than 5 percent by
weight of moisture and not more than
1% percent by weight of milkfat and it
conforms to the applicable provisions
of 21 CFR 131 ‘““Milk and Cream’ as
issued by the Food and Drug Adminis-
tration. Nonfat dry milk shall not con-
tain nor be derived from dry butter-
milk, dry whey, or products other than
skim milk, and shall not contain any
added preservative, neutralizing agent,
or other chemical.

(b) Instant monfat dry milk. Instant
nonfat dry milk is nonfat dry milk
which has been produced in such a
manner as to substantially improve its
dispersing and reconstitution charac-
teristics over that produced by the con-
ventional process. Instant nonfat dry
milk shall not contain dry buttermilk,
dry whey, or products other than non-
fat dry milk, except that lactose may
be added as a processing aid during
instantizing. The instant nonfat dry
milk shall not contain any added pre-
servatives, neutralizing agent, or other
chemical. If lactose is used, the
amount of lactose shall be the min-
imum required to produce the desired
effect, but in no case shall the amount
exceed 2.0 percent of the weight of the
nonfat dry milk. If instant nonfat dry
milk is fortified with vitamin A, and
the product is reconstituted in accord-
ance with the label directions, each
quart of the reconstituted product
shall contain 2000 International Units
thereof. If instant nonfat dry milk is
fortified with vitamin D, and the prod-
uct is reconstituted in accordance with
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the label directions, each quart of the
reconstituted product shall contain 400
International Units thereof.

(¢c) Dry whole milk. The pasteurized
product resulting from the removal of
water from milk and contains the lac-
tose, milk proteins, milk fat, and milk
minerals in the same relative propor-
tions as in the fresh milk from which
made. The milk may be standardized
but shall not contain buttermilk, or
any added preservative, neutralizing
agent or other chemicals.

(d) Dry buttermilk. The product result-
ing from drying liquid buttermilk that
was derived from the churning of but-
ter and pasteurized prior to condensing
at a temperature of 161 °F for 15 sec-
onds or its equivalent in bacterial de-
struction. Dry buttermilk shall have a
protein content of not less than 30.0
percent. Dry buttermilk shall not con-
tain nor be derived from nonfat dry
milk, dry whey, or products other than
buttermilk, and shall not contain any
added preservative, neutralizing agent,
or other chemical.

(e) Dry buttermilk product. The prod-
uct resulting from drying liquid butter-
milk that was derived from the churn-
ing of butter and pasteurized prior to
condensing at a temperature of 161 °F
for 15 seconds or its equivalent in bac-
terial destruction. Dry buttermilk
product has a protein content less than
30.0 percent. Dry buttermilk product
shall not contain nor be derived from
nonfat dry milk, dry whey, or products
other than buttermilk, and shall not
contain any added preservative, neu-
tralizing agent, or other chemical.

[40 FR 47911, Oct. 10, 1975. Redesignated at 42
FR 32514, June 27, 1977, and further redesig-
nated at 46 FR 63203, Dec. 31, 1981, as amend-
ed at 56 FR 33855, July 24, 1991; 61 FR 17548,
Apr. 22, 1996; 61 FR 35590, July 8, 1996]

RooOMS AND COMPARTMENTS

§58.210 Dry storage of product.

Storage rooms for the dry storage of
product shall be adequate in size, kept
clean, orderly, free from rodents, in-
sects, and mold, and maintained in
good repair. They shall be adequately
lighted and ventilated. The ceilings,
walls, beams and floors should be free
from structural defects and inacces-
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sible false areas which may harbor in-
sects.

§58.211 Packaging room for bulk prod-
ucts.

A separate room or area shall be pro-
vided for filling bulk containers, and
shall be constructed in accordance with
§58.126. The number of control panels
and switch boxes in this area should be
kept to a minimum. Control panels
shall be mounted a sufficient distance
from the walls to facilitate cleaning or
satisfactorily sealed to the wall, or
shall be mounted in the wall and pro-
vided with tight fitting removable
doors to facilitate cleaning. An ade-
quate exhaust system shall be provided
to minimize the accumulation of prod-
uct dust within the packaging room
and where needed, a dust collector
shall be provided and properly main-
tained to keep roofs and outside areas
free of dry product. Only packaging
materials that are used within a day’s
operation may be kept in the pack-
aging area. These materials shall be
kept on metal racks or tables at least
six inches off the floor. Unnecessary
fixtures, equipment, or false areas
which may collect dust and harbor in-
sects, should not be allowed in the
packaging room.

§58.212

A separate room shall be provided for
the transfer of bulk dry dairy products
to the hoppers and conveyors which
lead to the fillers. This room shall
meet the same requirements for con-
struction and facilities as the bulk
packaging operation. Areas and facili-
ties provided for the transfer of dry
dairy products from portable bulk bins
will be accepted if gasketed surfaces or
direct connections are used that appre-
ciably eliminate the escape of product
into the area.

Hopper or dump room.

§58.213 Repackaging room.

A separate room shall be provided for
the filling of small packages and shall
meet the same requirements for con-
struction and facilities as the bulk
packaging operation.
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EQUIPMENT AND UTENSILS

§58.214 General construction,
and installation.

All equipment and utensils necessary
to the manufacture of dry milk prod-
ucts, including pasteurizer, timing-
pump or device, flow diversion valve
and recorder controller, shall meet the
same general requirements as outlined
in §58.128 of this subpart. In addition,
for certain other equipment the fol-
lowing requirements shall be met.

§58.215

The pre-heaters shall be of stainless
steel or other equally corrosion resist-
ant material, cleanable, accessible for
inspection and shall be equipped with
suitable automatic temperature con-
trols.

repair

Pre-heaters.

§58.216 Hotwells.

The hotwells shall be enclosed or cov-
ered and should be equipped with indi-
cating thermometers either in the
hotwell or in the hot milk inlet line to
the hotwell. If used for holding high
heat products, they should also have
recorders.

§58.217
pans.

Evaporators or vacuum pans or both,
with open type condensers shall be
equipped with an automatic condenser
water level control, barometric leg, or
so constructed so as to prevent water
from entering the product. New or re-
placement units shall comply with the
3-A Sanitary Standards for Milk and
Milk Products Evaporators and Vacu-
um Pans. When enclosed type con-
densers are used, no special controls
are needed to prevent water from en-
tering the product. Water collected
from the condensing of product (cow
water) in this equipment may be uti-
lized for prerinsing and cleaning solu-
tion make-up; provided it is equipped
with proper controls that will auto-
matically divert water with entrained
solids to the waste water system. ‘‘Cow
water’” shall not be used for acidified
or final equipment rinse.

§58.218 Surge tanks.

If surge tanks are used for hot milk,
and temperatures of product including

Evaporators and/or vacuum

§58.220

foam being held in the surge tank dur-
ing processing, is not maintained at a
minimum of 150 °F, then two or more
surge tanks shall be installed with
cross connections to permit flushing
and cleaning during operation. Covers
easily removable for cleaning shall be
provided and used at all times.

§58.219 High pressure
lines.

pumps and

High pressure lines may be cleaned-
in-place and shall be of such construc-
tion that dead ends, valves and the
high pressure pumps can be disassem-
bled for hand cleaning. The high pres-
sure pump shall comply with the 3-A
Sanitary Standard for Homogenizers
and Pumps of the Plunger Type.

§58.220 Drying systems.

(a) Spray dryers. Spray dryers shall be
of a continuous discharge type and all
product contact surfaces shall be of
stainless steel or other equally corro-
sion resistant material. All joints and
seams in the product contact surfaces
shall be welded and ground smooth. All
dryers shall be constructed so as to fa-
cilitate ease in cleaning and inspec-
tion. Sight glasses or ports of sufficient
size shall be located at strategic posi-
tions. Dryers shall be equipped with
suitable air intake filters. The filter
system shall comply with the applica-
ble requirements of the 3-A Accepted
Practices for Milk and Milk Products
Spray Drying Systems. The filtering
system shall be cleaned or component
parts replaced as often as necessary to
maintain a clean and adequate air sup-
ply. In gas fired dryers, precautions
should be taken to assure complete
combustion. Air shall be drawn into
the dryer from sources free from objec-
tionable odors and smoke, dust or dirt.
New systems, replacement systems, or
portions of systems replaced shall com-
ply with the requirements of the 3-A
Accepted Practices for Milk and Milk
Products Spray Drying Systems.

(b) Roller dryers. (1) The drums of a
roller dryer shall be smooth, readily
cleanable and free of pits and rust. The
knives shall be maintained in such con-
dition so as not to cause scoring of the
drums.
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(2) The end boards shall have an im-
pervious surface and be readily clean-
able. They shall be provided with a
means of adjustment to prevent leak-
age and accumulation of milk solids.
The stack, hood, the drip pan inside of
the hood and related shields shall be
constructed of stainless steel and be
readily cleanable. The lower edge of
the hood shall be constructed so as to
prevent condensate from entering the
product zone. The hood shall be prop-
erly located and the stack of adequate
capacity to remove the vapors. The
stack shall be closed when the dryer is
not in operation. The augers shall be
stainless steel or properly plated, and
readily cleanable. The auger troughs
and related shields shall be of stainless
steel and be readily cleanable. All air
entering the dryer room shall be fil-
tered to eliminate dust and dirt. The
filter system shall consist of filtering
media or device that will effectively,
and in accordance with good commer-
cial practices, prevent the entrance of
foreign substances into the drying
room. The filtering system shall be
cleaned or component parts replaced as
often as necessary to maintain a clean
and adequate air supply. All dryer ad-
justments shall be made and the dryer
operating normally before food grade
product is collected from the dryer.

(c) Other drying systems. These sys-
tems shall be constructed following the
applicable principles of the 3-A Accept-
ed Practices for Milk and Milk Prod-
ucts Spray Drying Systems.

§58.221 Collectors and conveyors.

Collectors shall be made of stainless
steel or equally noncorrosive material
and should be constructed to facilitate
cleaning and inspection. Filter sack
collectors, if used, shall be in good con-
dition and the system shall be of such
construction that all parts are acces-
sible for cleaning and inspection. Con-
veyors shall be of stainless steel or
equally corrosion resistant material
and should be constructed to facilitate
thorough cleaning and inspection.

§58.222 Dry dairy product cooling
equipment.
Cooling equipment shall be provided
with sufficient capacity to cool the
product as specified in §58.240. A suit-
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able dry air supply with an effective
filtering system meeting the require-
ments of §58.220(a) shall be provided
where air cooling and conveying is
used.

§58.223 Special treatment equipment.

Any special equipment (instantizers,
hammer mills, etc.) used to treat dry
milk products shall be of sanitary con-
struction and all parts shall be acces-
sible for cleaning and inspection. New
or replacement instantizing systems
shall comply with the 3-A Accepted
Practices for Instantizing Systems for
Dry Milk and Dry Milk Products.

§58.224 Sifters.

All newly installed sifters used for
dry milk and dry milk products shall
comply with the 3-A Sanitary Stand-
ards for Sifters for Dry Milk and Dry
Milk Products. All other sifters shall
be constructed of stainless steel or
other equally noncorrosive material
and shall be of sanitary construction
and accessible for cleaning and inspec-
tion. The mesh size of sifter screen
used for various dry dairy products
shall be those recommended in the ap-
pendix of the 3-A Standard for sifters.

§58.225 Clothing and shoe covers.

Clean clothing and shoe covers shall
be provided exclusively for the purpose
of cleaning the interior of the dryer
when it is necessary to enter the dryer
to perform the cleaning operation.

§58.226 Portable and stationary bulk
bins.

Bulk bins shall be constructed of
stainless steel, aluminum or other
equally corrosion resistant materials,
free from cracks, seams and must have
an interior surface that is relatively
smooth and easily cleanable. All prod-
uct contact surfaces shall be easily ac-
cessible for cleaning. The capacity of
each portable and bulk bin shall be
limited to permit proper operating pro-
cedures such as sampling and daily re-
moval of all product to preclude com-
mingling of different days production.

§58.227 Sampling device.

If automatic sampling devices are
used, they shall be constructed in such
a manner as to prevent contamination
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of the product, and all parts must be
readily accessible for cleaning. The
type of sampler and the sampling pro-
cedure shall be as approved by the Ad-
ministrator.

§58.228 Dump hoppers, screens, mix-
ers and conveyors.

The product contact surfaces of dump
hoppers, screens, mixers and conveyors
which are used in the process of trans-
ferring dry products from bulk con-
tainers to fillers for small packages or
containers, shall be of stainless or
equally corrosion resistant material
and designed to prevent contamina-
tion. All parts should be accessible for
cleaning. The dump hoppers shall be of
such height above floor level as to pre-
vent foreign material or spilled prod-
uct from entering the hopper.

§58.229 Filler and packaging equip-
ment.

All filling and packaging equipment
shall be of sanitary construction and
all parts, including valves and filler
heads accessible for cleaning. New or
replacement equipment should comply
with the 3-A Sanitary Standards for
equipment for Packaging Dry Milk and
Dry Milk Products.

§58.230 Heavy duty vacuum cleaners.

Each plant handling dry milk prod-
ucts shall be equipped with a heavy
duty industrial vacuum cleaner. The
vacuum cleaner shall be of a type that
has a collector or disposable bag which
will not recontaminate the atmosphere
of the processing and packaging areas.
Regular scheduling shall be established
for its use in vacuuming applicable
areas.

QUALITY SPECIFICATIONS FOR RAW
MATERIALS

§58.231 General.

All raw materials received at the
drying plant shall meet the following
quality specifications.

§58.232 Milk.

Raw milk shall meet the require-
ments as outlined in §§58.132 through
58.138 and, unless processed within two
hours after being received, it shall be

§58.236

cooled to and held at a temperature of
45 °F. or lower until processed.

§58.233 Skim milk.

The skim milk shall be separated
from whole milk meeting the require-
ments as outlined in §§58.132 through
58.138, and unless processed imme-
diately, it shall be cooled to and main-
tained at a temperature of 45 °F. or
lower from the time of separating until
the time of processing.

§58.234 Buttermilk.

Buttermilk for drying as dry butter-
milk or dry buttermilk product shall
be fresh and derived from the churning
of butter, with or without the addition
of harmless lactic culture. No preserva-
tive, neutralizing agent or other chem-
ical may be added. Fluid buttermilk,
unless cultured, shall be held at 45 °F
or lower unless processed within 2
hours.

[66 FR 33855, July 24, 1991]

§58.235 Modified dry milk products.

Dry milk products to which approved
neutralizing agents or chemicals have
been added or constituents removed to
alter their original characteristics for
processing or usage shall come from
products meeting the requirements of
§§58.232, 58.233, or 58.234. These products
shall meet the applicable labeling re-
quirements.

OPERATIONS AND OPERATING
PROCEDURES

§58.236 Pasteurization and heat treat-
ment.

All milk and buttermilk used in the
manufacture of dry milk products and
modified dry milk products shall be
pasteurized at the plant where dried,
except that acidified buttermilk con-
taining 40 percent or more solids may
be transported to another plant for
drying without repasteurization. Pro-
vided the condensed product is handled
according to sanitary conditions ap-
proved by the Administrator.

(a) Pasteurization. (1) All milk or
skim milk to be used in the manufac-
ture of nonfat dry milk shall be pas-
teurized prior to condensing at a min-
imum temperature of 161 °F. for at
least 15 seconds or its equivalent in
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§58.237

bacterial destruction. Condensed milk
products made from pasteurized milk
may be transported to a drying plant,
provided that it shall be effectively re-
pasteurized at the drying plant, prior
to drying, at no less than 166 °F. for 15
seconds or its equivalent in bacterial
destruction.

(2) All buttermilk to be used in the
manufacture of dry buttermilk or dry
buttermilk product shall be pasteur-
ized prior to condensing at a tempera-
ture of 161 °F for 15 seconds or its
equivalent in bacterial destruction.

(b) Heat treatment—(1) High-heat. The
finished product shall not exceed 1.5
mg. undenatured whey protein nitro-
gen per gram of nonfat dry milk as
classified in the U.S. Standards for
Grades of Nonfat Dry Milk (Spray
Process).

(2) Medium-heat. The finished product
shall show undenatured whey protein
nitrogen between the levels of ‘‘high-
heat’” and ‘‘low-heat’ (1.51 to 5.99 mg.).

(3) Low-heat. The finished product
shall show not less than 6.0
undenatured whey protein nitrogen per
gram of non-fat dry milk as classified
in the U.S. Standards for Grades of
Nonfat Dry Milk (Spray Process).

[40 FR 47911, Oct. 10, 1975. Redesignated at 42
FR 32514, June 27, 1977, and further redesig-
nated at 46 FR 63203, Dec. 31, 1981, as amend-
ed at 56 FR 33855, July 24, 1991]

§58.237

Surge tanks or balance tanks if used
between the evaporators and dryer
shall be used to hold only the min-
imum amount of condensed product
necessary for a uniform flow to the
dryers. Such tanks holding product at
temperatures below 150 °F. shall be
completely emptied and washed after
each 4 hours of operation or less. Alter-
nate tanks shall be provided to permit
continuous operation during washing
of tanks.

Condensed surge supply.

§58.238 Condensed storage tanks.

(a) Excess production of condensed
product over that which the dryer will
take continuously from the pans
should be bypassed through a cooler
into a storage tank at 50 °F. or lower
and held at this temperature until
used.
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(b) Product cut-off points shall be
made at least every 24 hours and the
tank completely emptied, washed, and
sanitized before reuse.

§58.239 Drying.

Each dryer should be operated to
produce the highest quality dry prod-
uct consistent with the most efficient
operation. The dry products shall be re-
moved from the drying chamber con-
tinuously during the drying process.

§58.240 Cooling dry products.

Prior to packaging and immediately
following removal from the drying
chamber the dry product shall be
cooled to a temperature not exceeding
110 °F, however, if the product is to be
held in a bulk bin the temperature
should be reduced to approximately 90
°F but shall be not more than 110 °F.

§58.241 Packaging,
storage.

repackaging and

(a) Containers. Packages or con-
tainers used for the packaging of non-
fat dry milk or other dry milk products
shall be any clean, sound commercially
accepted container or packaging mate-
rial which will satisfactorily protect
the contents through the regular chan-
nels of trade, without significant im-
pairment of quality with respect to fla-
vor, wholesomeness or moisture con-
tent under the normal conditions of
handling. In no instance will con-
tainers which have previously been
used for nonfood items, or food items
which would be deleterious to the dairy
product be allowed to be used for the
bulk handling of dairy products.

(b) Filling. Empty containers shall be
protected at all times from possible
contamination and containers which
are to be lined shall not be prepared
more than one hour in advance of fill-
ing. Every precaution shall be taken
during the filling operation to mini-
mize product dust and spillage. When
necessary a mechanical shaker shall be
provided; the tapping or pounding of
containers should be prohibited. The
containers shall be closed immediately
after filling and the exteriors shall be
vacuumed or brushed when necessary
to render them practically free of re-
sidual product before being transferred
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from the filling room to the palleting
or dry storage areas.

(c) Repackaging. The entire repack-
aging operation shall be conducted in a
sanitary manner with all precautions
taken to prevent contamination and to
minimize dust. All exterior surfaces of
individual containers shall be prac-
tically free of product before overwrap-
ping or packing in shipping containers.
The room shall be kept free of dust ac-
cumulation, waste, cartons, liners, or
other refuse. Conveyors, packaging and
carton making equipment shall be
vacuumed frequently during the oper-
ating day to prevent the accumulation
of dust. No bottles or glass materials of
any kind shall be permitted in the re-
packaging or hopper room. The inlet
openings of all hoppers and bins shall
be of minimum size, screened and
placed well above the floor level. The
room and all packaging equipment
shall be cleaned as often as necessary
to maintain a sanitary operation. Close
attention shall be given to cleaning
equipment where residues of the dry
product may accumulate. A thorough
clean-up including windows, doors,
walls, light fixtures and ledges, should
be performed as frequently as is nec-
essary to maintain a high standard of
cleanliness and sanitation. All waste
dry dairy products including dribble
product at the fillers, shall be properly
identified and disposed of as animal
feed.

(d) Storage—(1) Product. The packaged
dry milk product shall be stored or so
arranged in aisles, rows, or sections
and lots at least 18 inches from any
wall and in such a manner as to be or-
derly, easily accessible for inspection
or for cleaning of the room. All bags
and small containers of products shall
be placed on pallets elevated from the
floor. Products in small containers
may be stored by methods preventing
direct contact with the floor when the
condition of the container is satisfac-
torily maintained. The storage room
shall be kept clean and dry and all
openings protected against entrance of
insects and rodents.

(2) Supplies. All supplies shall be
placed on dunnage or pallets and ar-
ranged in an orderly manner for acces-
sibility and cleaning of the room. It is
preferable that supplies be stored in an

§58.245

area separate from that used for stor-
ing the dry products. Supplies shall be
kept enclosed in their original wrap-
ping material until used. After removal
of supplies from their original con-
tainers, they shall be kept in an en-
closed metal cabinet, bins or on shelv-
ing and if not enclosed shall be pro-
tected from powder, and dust or other
contamination. The room should be
vacuumed as often as necessary and
kept clean and orderly.

§58.242

All necessary precautions shall be
taken throughout the entire operation
to prevent the adulteration of one
product with another. The commin-
gling of one type of liquid or dry prod-
uct with another shall be considered as
an adulteration of that product. This
does not prohibit the normal standard-
ization of like products in accordance
with good commercial practices or the
production of specific products for spe-
cial uses, provided applicable labeling
requirements are met.

Product adulteration.

§58.243 Checking quality.

All milk, milk products and dry milk
products shall be subject to inspection
and analysis by the dairy plant for
quality and condition throughout each
processing operation. Periodically sam-
ples of product and environmental ma-
terial shall be tested for salmonella.
Test results shall be negative when
samples are tested for salmonella. Line
samples should be taken periodically
as an aid to quality control in addition
to the regular routine analysis made
on the finished products.

§58.244 Number of samples.

As many samples shall be taken from
each dryer production lot as is nec-
essary to assure proper composition
and quality control. A sufficient num-
ber of representative samples from the
lot shall be taken to assure compliance
with the stated net weight on the con-
tainer.

§58.245 Method of sample analysis.

Samples shall be tested according to
the applicable methods of laboratory
analysis contained in either DA In-
struction 918-RL as issued by the
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USDA, Agricultural Marketing Serv-
ice, Dairy Programs, or Official Meth-
ods of Analysis of the Association of
Analytical Chemists or Standard Meth-
ods for the Examination of Dairy Prod-
ucts.

[67 FR 48976, July 29, 2002]

§58.246 Cleaning of dryers, collectors,
conveyors, ducts, sifters and stor-
age bins.

This equipment shall be cleaned as
often as is necessary to maintain such
equipment in a clean and sanitary con-
dition. The kind of cleaning procedure
either wet or dry and the frequency of
cleaning shall be based upon observa-
tion of actual operating results and
conditions.

§58.247 Insect and rodent control pro-
gram.

In addition to any commercial pest
control service, if one is utilized, a spe-
cially designated employee should be
made responsible for the performance
of a regularly scheduled insect and ro-
dent control program as outlined in
University of Wisconsin Extension Bul-
letin A2518 or subsequent revisions
thereof, or one equivalent thereto.

REQUIREMENTS FOR FINISHED PRODUCTS
BEARING USDA OFFICIAL IDENTIFICA-
TION

§58.248 Nonfat dry milk.

(a) Nonfat dry milk in commercial
bulk containers bearing an official
identification shall meet the require-
ments of U.S. Extra Grade or U.S.
Standard Grade.

(b) Regular nonfat dry milk in con-
sumer size packages which bears an of-
ficial identification shall meet the re-
quirements of U.S. Extra Grade. In ad-
dition, the nonfat dry milk shall be
sampled and tested in accordance with
§§58.244 and 58.245.

§58.249 Instant nonfat dry milk.

(a) Only instant nonfat dry milk
manufactured and packaged in accord-
ance with the requirements of this part
and with the applicable requirements
in subpart A of this part which has
been officially inspected in process and
found to be in compliance with these
requirements may be identified with
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the official USDA U.S. Extra Grade,
processed and packed inspection shield.

(b) Instant nonfat dry milk shall
meet the applicable standard for U.S.
Extra Grade.

§58.250 Dry whole milk.

Dry whole milk in commercial bulk
containers which bears an official iden-
tification shall meet the requirements
for the U.S. Standards for Grades of
Dry Whole Milk. Quality requirements
for dry whole milk in consumer pack-
ages shall be for U.S. Extra Grade and
shall be gas packed with an oxygen
content of not more than 2.0 percent.

§58.251 Dry buttermilk and dry but-
termilk product.

The quality requirements for dry
buttermilk or dry buttermilk product
bearing an official identification shall
be in accordance with the U.S. Stand-
ards for Grades of Dry Buttermilk and
Dry Buttermilk Product.

[56 FR 33855, July 24, 1991]

SUPPLEMENTAL  SPECIFICATIONS FOR
PLANTS MANUFACTURING, PROCESSING
AND PACKAGING BUTTER AND RELATED
PrODUCTS

DEFINITIONS

§58.305 Meaning of words.

For the purpose of the regulations in
this subpart, words in the singular
form shall be deemed to impart the
plural and vice versa, as the case may
demand. Unless the context otherwise
requires, the following terms shall
have the following meaning.

(a) Butter. The food product usually
known as butter, and which is made ex-
clusively from milk or cream, or both,
with or without common salt, with or
without additional coloring matter,
and containing not less than 80 percent
by weight of milkfat, all tolerances
having been allowed for.

(b) Butteroil. The food product result-
ing from the removal of practically all
of the moisture and solids-not-fat from
butter. It contains not less than 99.6
percent fat and not more than 0.3 per-
cent moisture and not more than 0.1
percent other butter constituents, of
which the salt shall be not more than
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0.05 percent. Antioxidants permitted to
be used are as follows:

Antioxidant Maximum level
Propyl gallate ..........cccceceiiiicinas 0.02% of fat.
Butylated hydroxytoluene (BHT) ..... 0.02% of fat.
0.02% of fat.

Butylated hydroxyanisole (BHA) .....
Tocopherols
Ascorbyl palmitate ..
Dilauryl thiodipropionate ..

Antioxidant synergists
Citric acid
Sodium citrate
Isopropyl citrate ..
Phosphoric acid ......
Monoglyceride citrate .

Limit by GMP.
. | Limit by GMP.
0.02% of fat.

Limit by GMP.
<. | Limit by GMP.
. 1 0.02% of food.

.| Limit by GMP.
200 ppm of fat.

An inert gas may be used to flush air-
tight containers before, during, and
after filling. Carbon dioxide may not be
used for this purpose.

(c) Anhydrous milkfat. The food prod-
uct resulting from the removal of prac-
tically all of the moisture and solids-
not-fat from pasteurized cream or but-
ter. It contains not less than 99.8 per-
cent fat and not more than 0.1 percent
moisture and, when produced from but-
ter, not more than 0.1 percent other
butter constituents, of which the salt
shall be not more than 0.05 percent. An
inert gas may be used to flush air-tight
containers before, during, and after
filling. Carbon dioxide may not be used
for this purpose.

(d) Frozen cream. Sweet cream which
has been pasteurized and frozen. It con-
tains approximately 40 percent
milkfat.

(e) Plastic cream. Sweet cream which
has been pasteurized and contains ap-
proximately 80 percent milkfat.

(f) Whipped butter. The food product
is made by the uniform incorporation
of air or inert gas into butter.

[40 FR 47911, Oct. 10, 1975. Redesignated at 42
FR 32514, June 27, 1977, and further redesig-
nated at 46 FR 63203, Dec. 31, 1981, as amend-
ed at 59 FR 1264, Jan. 10, 1994; 60 FR 4825,
Jan. 24, 1995]

RoOMS AND COMPARTMENTS

§58.311 Coolers and freezers.

The coolers and freezers shall be
equipped with facilities for maintain-
ing proper temperature and humidity
conditions, consistent with good com-
mercial practices for the applicable
product, to protect the equality and
condition of the products during stor-
age or during tempering prior to fur-

§58.315

ther processing. Coolers and freezers
shall be kept clean, orderly, free from
insects, rodents, and mold, and main-
tained in good repair. They shall be
adequately lighted and proper circula-
tion of air shall be maintained at all
times. The floors, walls, and ceilings
shall be of such construction as to per-
mit thorough cleaning.

§58.312 Churn rooms.

Churn rooms in addition to proper
construction and sanitation shall be so
equipped that the air is kept free from
objectionable odors and vapors and ex-
treme temperatures by means of ade-
quate ventilation and exhaust systems
or air conditioning and heating facili-
ties.

§58.313 Print and bulk packaging
rooms.

Rooms used for packaging print or
bulk butter and related products
should, in addition to proper construc-
tion and sanitation, provide an atmos-
phere relatively free from mold (not
more than 15 colonies per plate during
a 15 min. exposure), dust, or other air-
borne contamination and maintain a
reasonable room temperature in ac-
cordance with good commercial prac-
tices.

EQUIPMENT AND UTENSILS

§58.314 General construction,
and installation.

All equipment and utensils necessary
to the manufacture of butter and re-
lated products shall meet the same
general requirements as outlined in
§58.128. In addition for certain other
equipment, the following requirements
shall be met.

§58.315

All product contact surfaces of the
churn and related equipment shall be
of noncorrosive material. All non-me-
tallic product contact surfaces shall
comply with 3-A Standards for Plastic,
Rubber, and Rubber-Like Materials.
All product contact surfaces of the
churn and related equipment shall be
readily accessible for cleaning and in-
spection. Construction shall follow the
applicable principles of the 3-A Sani-
tary Standards.

repair

Continuous churns.
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§58.316 Conventional churns.

Churns shall be constructed of alu-
minum, stainless steel or equally cor-
rosion resistant metal, free from
cracks, and in good repair. All gasket
material shall be fat resistant,
nontoxic and reasonably durable. Seals
around the doors shall be tight.

§58.317 Bulk butter trucks, boats,
texturizers, and packers.
Bulk butter trucks, boats,

texturizers, and packers shall be con-
structed of aluminum, stainless steel,
or equally corrosion resistant metal
free from cracks, seams and must have
a surface that is relatively smooth and
easily cleanable. All non-metallic prod-
uct surfaces shall comply with 3-A
Standards for Plastic, Rubber, and
Rubber-Like Material.

§58.318 Butter, frozen or plastic cream
melting machines.

Shavers, shredders or melting ma-
chines used for rapid melting of butter,
frozen or plastic cream shall be of
stainless steel or equally corrosion re-
sistant metal, free from cracks and of
sanitary construction, and readily
cleanable.

§58.319 Printing equipment.

All printing equipment shall be de-
signed so as to adequately protect the
product and be readily demountable for
cleaning of product contact surfaces.
All product contact surfaces shall be
aluminum, stainless steel or equally
corrosion resistant metal, or plastic,
rubber and rubber like material which
comply with 3-A standards, except that
conveyors may be constructed of mate-
rial which can be properly cleaned and
maintained in a satisfactory manner.

§58.320 Brine tanks.

Brine tanks used for the treating of
parchment liners shall be constructed
of noncorrosive material and have an
adequate and safe means of heating the
salt solution for the treatment of the
liners. The tank should also be pro-
vided with a satisfactory drainage out-
let.
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§58.321 Cream storage tanks.

Cream storage tanks shall meet the
requirements of §58.128(d). Cream stor-
age tanks for continuous churns should
be equipped with effective temperature
controls and recording devices.

QUALITY SPECIFICATIONS FOR RAW
MATERIAL

§58.322 Cream.

Cream separated at an approved
plant and used for the manufacture of
butter shall have been derived from
raw material meeting the requirements
as listed under §§58.132 through 58.138
of this subpart.

[60 FR 34673, Aug. 27, 1985]
§58.323 [Reserved]

§58.324 Butteroil.

To produce butteroil eligible for offi-
cial certification, the butter used shall
conform to the flavor requirements of
U.S. Grade AA, U.S. Grade A, or U.S.
Grade B, and shall have been manufac-
tured in an approved plant.

§58.325 Anhydrous milkfat.

If cream is used in the production of
anhydrous milkfat that is eligible for
official certification, the anhydrous
milkfat shall be made by a continuous
separation process directly from milk
or cream. The cream used shall be com-
parable to the flavor quality specified
above for U.S. Grade AA or U.S. Grade
A butter. The milkfat from cream may
then be further concentrated into oil.
The cream or oil shall be pasteurized in
accordance with the procedures for
cream for buttermaking (§58.334a). If
butter is used in the production of an-
hydrous milkfat that is eligible for of-
ficial certification, the butter used
shall conform to the flavor require-
ments of U.S. Grade AA or U.S. Grade
A butter and shall have been manufac-
tured in an approved plant. The appear-
ance of anhydrous milkfat should be
fairly smooth and uniform in consist-
ency.

[60 FR 4826, Jan. 24, 1995]

§58.326 Plastic cream.

To produce plastic cream eligible for
official certification, the quality of the
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cream used shall meet the require-
ments of cream acceptable for the
manufacture of U.S. Grade AA or U.S.
Grade A butter.

§58.327 Frozen cream.

To produce frozen cream eligible for
official certification, the quality of the
cream used shall meet the require-
ments of cream acceptable for the
manufacture of U.S. Grade AA or U.S.
Grade A butter.

§58.328 Salt.

The salt shall be free-flowing, white
refined sodium chloride and shall meet
the requirements of The Food Chem-
ical Codex.

§58.329 Color.

Coloring, when used shall be Annatto
or any color which is approved by the
U.S. Food and Drug Administration.

§58.330 Butter starter cultures.

Harmless bacterial cultures when
used in the development of flavor com-
ponents in butter and related products
shall have a pleasing and desirable fla-
vor and shall have the ability to trans-
mit these qualities to the finished
product.

§58.331 Starter distillate.

The refined flavor components when
used to flavor butter and related prod-
ucts. It shall be of food grade quality,
free of extraneous material and pre-
pared in accordance with good com-
mercial practice.

OPERATIONS AND OPERATING
PROCEDURES

§58.332 Segregation of raw material.

The milk and cream received at the
dairy plant shall meet the quality spec-
ifications as indicated under §58.322.
The milk and cream should be seg-
regated by quality and processed sepa-
rately in such a manner that the fin-
ished product will fully meet the re-
quirements of a particular U.S. Grade
or other specification, whichever is ap-
plicable.

§58.334 Pasteurization.

The milk or cream shall be pasteur-
ized at the plant where the milk or

§58.335

cream is processed into the finished
product or by procedures as set forth
by the Administrator.

(a) Cream for butter making. The
cream for butter making shall be pas-
teurized at a temperature of not less
than 165 °F. and held continuously in a
vat at such temperature for not less
than 30 minutes; or pasteurized by
HTST method at a minimum tempera-
ture of not less than 185 °F. for not less
than 15 seconds; or it shall be pasteur-
ized by any other equivalent tempera-
ture and holding time which will as-
sure adequate pasteurization. Addi-
tional heat treatment above the min-
imum pasteurization requirement is
advisable to insure improved keeping-
quality characteristics.

Adequate pasteurization control shall
be used and the diversion valve shall be
set to divert at no less than 185 °F.
with a 15 second holding time or its
equivalent in time and temperature to
assure pasteurization. If the vat or
holding method of pasteurization is
used, vat covers shall be closed prior to
holding period to assure temperature of
air space reaching 5 °F. higher than the
minimum temperature during the hold-
ing time. Covers shall also be kept
closed during the holding and cooling
period.

(b) Cream for plastic or frozen cream.
The pasteurization of cream for plastic
or frozen cream shall be accomplished
in the same manner as in paragraph (a)
of this section, except, that the tem-
perature for the vat method shall be
not less than 170 °F. for not less than 30
minutes, or not less than 190 °F. for not
less than 15 seconds or by any other
temperature and holding time which
will assure adequate pasteurization and
comparable keeping-quality character-
istics.

§58.335 Quality control tests.

All milk, cream and related products
are subject to inspection for quality
and condition throughout each proc-
essing operation. Quality control tests
shall be made on flow samples as often
as necessary to check the effectiveness
of processing and manufacturing and as
an aid in correcting deficiencies in
processing and manufacturing. Routine
analysis shall be made on raw mate-
rials and finished products to assure
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adequate microbiological, composition
and chemical control.

§58.336 Frequency of sampling for
quality control of cream, butter and
related products.

(a) Microbiological. Samples shall be
taken from churnings or batches and
should be taken as often as is nec-
essary to insure microbiological con-
trol.

(b) Composition. Sampling and testing
for product composition shall be made
on churns or batches as often as is nec-
essary to insure adequate composition
control. For in-plant control, the
Kohman or modified Kohman test may
be used.

(c) Chemical—(1) Acid degree value.
This test should be made on churnings
or batches from samples taken from
the cream as often as is necessary to
aid in the control of lipase activity.

(2) Free fatty acid. This test should be
made on churnings or batches from
samples taken from the butter as often
as is necessary to aid in the control of
lipase activity.

(d) Other analysis. Other chemical
analysis or physical measurements
shall be performed as often as is nec-
essary to insure meeting grade stand-
ards and contract specifications.

(e) Weight or wvolume control. Rep-
resentative samples of the packaged
product should be checked using proce-
dures prescribed by the Administrator
during the packaging operation to as-
sure compliance with the stated net
weight or volume on the container.

(f) Keeping quality and stability. Sam-
ples from churnings shall be subjected
to a seven day keeping quality test at
a temperature of 72 °F. to establish and
maintain a satisfactory Kkeeping qual-
ity history. Optionally 98 °F. for 48
hours may be used, however, in case of
a dispute, the results of the seven days
at 72 °F. will prevail.

§58.337 Official test methods.

(a) Chemical. Chemical analyses ex-
cept where otherwise prescribed herein,
shall be made in accordance with the
methods described in the latest edition
of Official Methods of Analysis of the
Association of Official Analytical
Chemists, published by the Association
of Official Analytical Chemists, the Of-
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ficial and Tentative Methods of the
American Oil Chemists Society or any
other methods giving equivalent re-
sults.

(b) Microbiological. Microbiological
determinations shall be made in ac-
cordance with the methods described or
suggested in the latest edition of
Standard Methods for the Examination
of Dairy Products, published by the
American Public Health Association.

§58.338 Composition and wholesome-
ness.

All ingredients used in the manufac-
ture of butter and related products
shall be subject to inspection and shall
be wholesome and practically free from
impurities. Chlorinating facilities shall
be provided for butter wash water if
needed and all other necessary pre-
cautions shall be taken to prevent con-
tamination of products. All finished
products shall comply with the require-
ments of the Federal Food, Drug and
Cosmetic Act, as to composition and
wholesomeness.

§58.339 Containers.

(a) Containers used for the packaging
of butter and related products shall be
commercially acceptable containers or
packaging material that will satisfac-
torily protect the quality of the con-
tents in regular channels of trade. Caps
or covers which extend over the lip of
the container shall be used on all cups
or tubs containing two pounds or less,
to protect the product from contamina-
tion during subsequent handling.

(b) Liners and wrappers. Supplies of
parchment liners, wrappers and other
packaging material shall be protected
against dust, mold and other possible
contamination.

(1) Prior to use, parchment liners for
bulk butter packages shall be com-
pletely immersed in a boiling salt solu-
tion in a suitable container con-
structed of stainless steel or other
equally non-corrosive material. The
liners shall be maintained in the solu-
tion for not less than 30 minutes. The
liners shall be effectively treated with
a solution consisting of at least 15
pounds of salt for every 85 pounds of
water and shall be strengthened or
changed as frequently as necessary to
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keep the solution full strength and in
good condition.

(2) Other liners such as polyethylene
shall be treated or handled in such a
manner as to prevent contamination of
the liner prior to filling.

(c) Filling bulk butter containers. The
lined butter containers shall be pro-
tected from possible contamination
prior to filling. Use of parchment liners
may be accomplished by alternately in-
verting one container over the other or
stacking the lined boxes on their sides
in a rack, until ready for use. When
using polyethylene liners the boxes
should be lined immediately prior to
use. When packing butter into the bulk
containers, care shall be taken to fill
the corners leaving as few holes or
openings as possible. The surface of the
butter as well as the covering liner
shall be smoothed evenly over the top
surface before closing and sealing the
container. Containers should be
stacked only as high as the firmness of
the product will support weight, so as
not to crush or distort the container.

§58.340 Printing and packaging.

Printing and packaging of consumer
size containers of butter shall be con-
ducted under sanitary conditions. Sep-
arate rooms equipped with automatic
filling and packaging equipment should
be provided. The outside cartons should
be removed from bulk butter in a room
outside of the printing operation but
the parchment removal and cutting of
the butter may be done in the print
room.

§58.341 Repackaging.

When officially graded or inspected
bulk product is to be repackaged into
consumer type packages for official
grade labeling or other official identi-
fication, a supervisor of packaging
shall be required and the plant, equip-
ment, facilities and personnel shall
meet the same specifications as out-
lined in this part, including such mark-
ings or identification as may be re-
quired.

§58.342

Commercial bulk shipping containers
shall be legibly marked with the name
of the product, net weight, name and
address of manufacturer, processor or

General identification.

§58.345

distributor or other assigned plant
identification (manufacturer’s lot
number, churn number, etc.) and any
other identification that may be re-
quired. Packages of plastic or frozen
cream shall be marked with the per-
cent of milkfat.

§58.343 Storage of finished product in
coolers.

All products shall be kept under re-
frigeration at temperatures of 40 °F. or
lower after packaging and until ready
for distribution or shipment. The prod-
ucts shall not be placed directly on
floors or exposed to foreign odors or
conditions such as drippage due to con-
densation which might cause package
or product damage.

§58.344 Storage of finished product in
freezer.

(a) Sharp freezers. Plastic cream or
frozen cream intended for storage shall
be placed in quick freezer rooms imme-
diately after packaging, for rapid and
complete freezing within 24 hours. The
packages shall be piled or spaced in
such a manner that air can freely cir-
culate between and around the pack-
ages. The rooms shall be maintained at
—10 °F. or lower and shall be equipped
to provide sufficient high velocity, air
circulation for rapid freezing. After the
products have been completely frozen,
they may be transferred to a freezer
storage room for continued storage.

(b) Freezer storage. The room shall be
maintained at a temperature of 0 °F. or
lower. Adequate air circulation is de-
sirable.

Butter intended to be held more than
30 days shall be placed in a freezer
room as soon as possible after pack-
aging. If not frozen before being placed
in the freezer, the packages shall be
spaced in such a manner as to permit
rapid freezing and repiled, if necessary,
at a later time.

REQUIREMENTS FOR FINISHED PRODUCTS
BEARING USDA OFFICIAL IDENTIFICA-
TION

§58.345 Butter.

The quality requirements for butter
shall be in accordance with the U.S.
Standards for Grades of Butter for U.S.
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Grade AA, U.S. Grade A, or U.S. Grade
B, respectively.

(a) In addition, the butter is subject
to the following specifications when
sampled and tested in accordance with
§§58.336 and 58.337.

(b) Proteolytic count, not more than
100 per gram; yeast and mold count,
not more than 20 per gram; coliform
count, not more than 10 per gram.

(c) Optional except when required or
requested: Copper content, not more
than 0.3 ppm; iron content, not more
than 1.0 ppm; enterococci, not more
than 10 per gram.

§58.346 Whipped butter.

(a) The quality requirements for
whipped butter shall be in accordance
with the U.S. Standards for Grades of
Whipped Butter for U.S. Grade AA and
U.S. Grade A, respectively.

(b) Whipped butter shall also be sub-
ject to the following specifications

7 CFR Ch. | (1-1-07 Edition)

when sampled and tested in accordance
with §58.336 and §58.337, respectively:

(1) Proteolytic count, not more than
50 per gram; yeast and mold count, not
more than 10 per gram; coliform count,
not more than 10 per gram; and keep-
ing-quality test, satisfactory after 7
days at 72 °F.

(2) Optional except when required or
requested: Copper content, not more
than 0.3 ppm; iron content, not more
than 1.0 ppm; enterococci, not more
than 10 per gram.

[69 FR 1264, Jan. 10, 1994, as amended at 67
FR 48976, July 29, 2002]

§58.347 Butteroil or
milkfat.

The flavor shall be bland and free
from rancid, oxidized, or other objec-
tionable flavors.

(a) In addition, the finished products
shall meet the following specifications
when sampled and tested in accordance
with §§58.336 and 58.337:

anhydrous

Butteroil Anhydrous milkfat

Milkfat ........
Moisture ...
Other butter constituents including salt
Salt ............
Antioxidants e ————

Free fatty acids ...........coceeoiinninicncieerecnee

Peroxide value

Iron content e ——————
Copper CONENE ...

Not less than 99.6 percent

Not more than 0.3 percent

Not more than 0.1 percent

Not more than 0.05 percent ..

Those permitted by standards he
Codex Alimentarius Commission
and authorized for use by the
Food and Drug Administration.

Not more than 0.5 percent (cal-
culated as oleic acid).

Not more than 0.1 milliequivalent per
kilogram of fat.

Not more than 0.2 ppm

Not more than 0.05 ppm

Not less than 99.8 percent.

Not more than 0.1 percent.

Not more than 0.1 percent.

Not more than 0.05 percent.

Those permitted by standards of the
Codex Alimentarius Commission
and authorized for use by the
Food and Drug Administration.

Not more than 0.3 percent (cal-
culated as oleic acid).

Not more than 0.1 milliequivalent per
kilogram of fat.

Not more than 0.2 ppm.

Not more than 0.05 ppm.

(b) [Reserved]
[60 FR 4826, Jan. 24, 1995]

§58.348 Plastic cream.

The flavor shall be sweet, pleasing
and desirable but may possess the fol-
lowing flavors to a slight degree; aged,
bitter, flat, smothered and storage; and
cooked and feed flavors to a definite
degree. It shall be free from rancid,
oxidized or other objectionable flavors.

(a) In addition, the finished product
shall meet the following specifications
when sampled and tested in accordance
with §§58.336 and 58.337.

(b) Standard plate count, not more
than 30,000 per gram; coliform count,

not more than 10 per gram; yeast and
mold, not more than 20 per gram;

(c) Optional except when required or
requested: Copper content not more
than 0.3 ppm; iron content not more
than 1.0 ppm.

§58.349 Frozen cream.

The flavor shall be sweet, pleasing
and desirable, but may possess the fol-
lowing flavors to a slight degree: Aged,
bitter, flat, smothered, storage; and
cooked and feed flavors to a definite
degree. It shall be free from rancid,
oxidized or other objectionable flavors.

(a) In addition, the product shall
meet the following specifications when
sampled and tested in accordance with
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§§58.336 and 58.337. Samples for analysis
should be taken prior to freezing of the
product.

(b) Standard plate count, not more
than 30,000 per ml.; coliform count, not
more than 10 per ml.; yeast and mold,
not more than 20 per ml.

(c) Optional except when required or
requested: Copper content, not more
than 0.3 ppm; iron content not more
than 1.0 ppm.

SUPPLEMENTAL  SPECIFICATIONS FOR
PLANTS MANUFACTURING AND PACK-
AGING CHEESE

DEFINITIONS

§58.405 Meaning of words.

For the purpose of the regulations in
this subpart, words in the singular
form shall be deemed to impart the
plural and vice versa as the case may
demand. Unless the context otherwise
requires, the following terms shall
have the following meaning:

(a) Cheese. The fresh or matured
product obtained by draining after co-
agulation of milk, cream, skimmed, or
partly skimmed milk or a combination
of some or all of these products and in-
cluding any cheese that conforms to
the requirements of the Food and Drug
Administration for cheeses and related
cheese products (21 CFR part 133).

(b) Milkfat from whey. The fat ob-
tained from the separation of cheese
whey.

[40 FR 47911, Oct. 10, 1975. Redesignated at 42
FR 32514, June 27, 1977, and further redesig-
nated at 46 FR 63203, Dec. 31, 1981, as amend-
ed at 67 FR 48976, July 29, 2002]

RooMS AND COMPARTMENTS

§58.406 Starter facility.

A separate starter room or properly
designed starter tanks and satisfactory
air movement techniques shall be pro-
vided for the propagation and handling
of starter cultures. All necessary pre-
caution shall be taken to prevent con-
tamination of the facility, equipment
and the air therein. A filtered air sup-
ply with a minimum average efficiency
of 90 percent when tested in accordance
with the ASHRAE Synthetic Dust
Arrestance Test should be provided so
as to obtain outward movement of air

§58.412

from the room to minimize contamina-
tion.

§58.407 Make room.

The rooms in which the cheese is
manufactured shall be of adequate size,
and the equipment adequately spaced
to permit movement around the equip-
ment for proper cleaning and satisfac-
tory working conditions. Adequate fil-
tered air ventilation should be pro-
vided. When applicable, the mold count
should be not more than 15 colonies per
plate during a 15 minute exposure.

§58.408 Brine room.

A brine room, when applicable,
should be a separate room constructed
so it can be readily cleanable. The
brine room equipment shall be main-
tained in good repair and corrosion
kept at a minimum.

§58.409 Drying room.

When applicable, a drying room of
adequate size shall be provided to ac-
commodate the maximum production
of cheese during the flush period. Ade-
quate shelving and air circulation shall
be provided for proper drying. Tem-
perature and humidity control facili-
ties should be provided which will pro-
mote the development of a sound, dry
surface of the cheese.

§58.410 Paraffining room.

When applicable for rind cheese, a
separate room or compartment should
be provided for paraffining and boxing
the cheese. The room shall be of ade-
quate size and the temperature main-
tained near the temperature of the dry-
ing room to avoid sweating of the
cheese prior to paraffining.

§58.411 Rindless
area.

For rindless cheese a suitable space
shall be provided for proper wrapping
and boxing of the cheese. The area
shall be free from dust, condensation,
mold or other conditions which may
contaminate the surface of the cheese
or contribute to unsatisfactory pack-
aging of the cheese.

§58.412

Coolers or curing rooms where cheese
is held for curing or storage shall be

cheese wrapping

Coolers or curing rooms.
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clean and maintained at the proper
uniform temperature and humidity to
adequately protect the cheese, and
minimize the undesirable growth of
mold. Proper circulation of air shall be
maintained at all times. The shelves
shall be kept clean and dry. This does
not preclude the maintenance of suit-
able conditions for the curing of mold
and surface ripened varieties.

§58.413 Cutting and packaging rooms.

When small packages of cheese are
cut and wrapped, separate rooms shall
be provided for the cleaning and prepa-
ration of the bulk cheese and for the
cutting and wrapping operation. The
rooms shall be well lighted, ventilated
and provided with filtered air. Air
movement shall be outward to mini-
mize the entrance of unfiltered air into
the cutting and packaging room. The
waste materials and waste cheese shall
be disposed of in an environmentally
and/or sanitary approved manner.

EQUIPMENT AND UTENSILS

§58.414 General construction,
and installation.

All equipment and utensils necessary
to the manufacture of cheese and re-
lated products shall meet the same
general requirements as outlined in
§58.128. In addition, for certain other
equipment the following requirements
shall be met.

repair

§58.415 Starter vats.

Bulk starter vats shall be of stainless
steel or equally corrosion resistant
metal and should be constructed ac-
cording to the applicable 3-A Sanitary
Standards. New or replacement vats
shall be constructed according to the
applicable 3-A Sanitary Standards. The
vats shall be in good repair, equipped
with tight fitting lids and have ade-
quate temperature controls such as
valves, indicating and/or recording
thermometers.

§58.416 Cheese vats, tanks and drain
tables.

(a) The vats, tanks and drain tables
used for making cheese should be of
metal construction with adequate jack-
et capacity for uniform heating. The
inner liner shall be minimum 16 gauge

7 CFR Ch. | (1-1-07 Edition)

stainless steel or other equally corro-
sion resistant metal, properly pitched
from side to center and from rear to
front for adequate drainage. The liner
shall be smooth, free from excessive
dents or creases and shall extend over
the edge of the outer jacket. The outer
jacket shall be constructed of stainless
steel or other metal which can be kept
clean and sanitary. The junction of the
liner and outer jackets shall be con-
structed so as to prevent milk or
cheese from entering the inner jacket.

(b) The vat, tank and/or drain table
shall be equipped with a suitable sani-
tary outlet valve. Effective valves shall
be provided and properly maintained to
control the application of heat to this
equipment. If this equipment is pro-
vided with removable cloth covers,
they shall be clean.

§58.417 Mechanical agitators.

The mechanical agitators shall be of
sanitary construction. The carriages
shall be of the enclosed type and all
product contact surfaces, shields,
shafts, and hubs shall be constructed of
stainless steel or other equally corro-
sion resistant metal. Metal blades,
forks, or stirrers shall be constructed
of stainless steel and of material ap-
proved in the 3-A Sanitary Standards
for Plastic, and Rubber and Rubber-
Like Materials and shall be free from
rough or sharp edges which might
scratch the equipment or remove metal
particles.

§58.418 Automatic
equipment.

(a) Automatic Curd Maker. The auto-
matic curd making system shall be
constructed of stainless steel or of ma-
terial approved in the 3-A Sanitary
Standards for Plastic, and Rubber and
Rubber-Like Material. All areas shall
be free from cracks and rough surfaces
and constructed so that they can be
easily cleaned.

(b) Curd conveying systems. The curd
conveying system, conveying lines and
cyclone separator shall be constructed
of stainless steel or other equally cor-
rosion resistant metal and in such
manner that it can be satisfactorily
cleaned. The system shall be of suffi-
cient size to handle the volume of curd
and be provided with filtered air of the

cheese making
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quality satisfactory for the intended
use. Air compressors or vacuum pumps
shall not be located in the processing
or packaging areas.

(c) Automatic salter. The automatic
salter shall be constructed of stainless
steel or other equally corrosion resist-
ant metal. This equipment shall be
constructed to equally distribute the
salt throughout the curd. It shall be
designed to accurately weigh the
amount of salt added. The automatic
salter shall be constructed so that it
can be satisfactorily cleaned. The salt-
ing system shall provide for adequate
absorption of the salt in the curd.
Water and steam used to moisten the
curd prior to salting shall be potable
water or culinary steam.

(d) Automatic curd filler. The auto-
matic curd filler shall be constructed
of stainless steel or other equally cor-
rosion resistant metal. This equipment
shall be of sufficient size to handle the
volume of curd and constructed and
controlled so as to accurately weigh
the amount of curd as it fills. The curd
filler shall be constructed so that it
can be satisfactorily cleaned.

(e) Hoop and barrel washer. The wash-
er shall be constructed so that it can
be satisfactorily cleaned. It shall also
be equipped with temperature and pres-
sure controls to ensure satisfactory
cleaning of the hoops or barrels. It
should be adequately vented to the out-
side.

§58.419 Curd mill and miscellaneous
equipment.

Knives, hand rakes, shovels, scoops,
paddles, strainers, and miscellaneous
equipment shall be stainless steel or of
material approved in the 3-A Sanitary
Standards for Plastic and Rubber-like
Material. The product contact surfaces
of the curd mill should be of stainless
steel. All pieces of equipment shall be
so constructed that they can be kept
clean and free from rough or sharp
edges which might scratch the equip-
ment or remove metal particles. The
wires in the curd knives shall be stain-
less steel, kept tight and replaced when
necessary.

§58.420 Hoops, forms and followers.

The hoops, forms, and followers shall
be constructed of stainless steel, heavy

§58.426

tinned steel or other approved mate-
rials. If tinned, they shall be Kkept
tinned and free from rust. All hoops,
forms, and followers shall be kept in
good repair. Drums or other special
forms used to press and store cheese
shall be clean and sanitary.

§58.421 Press.

The cheese press should be con-
structed of stainless steel and all joints
welded and all surfaces, seams and
openings readily cleanable. The pres-
sure device shall be the continuous
type. Press cloths shall be maintained
in good repair and in a sanitary condi-
tion. Single service press cloths shall
be used only once.

§58.422 Brine tank.

The brine tank shall be constructed
of suitable non-toxic material and
should be resistant to corrosion, pit-
ting or flaking. The brine tank shall be
operated so as to assure the brine is
clean, well circulated, and of the prop-
er strength and temperature for the va-
riety of cheese being made.

§58.423 Cheese vacuumizing chamber.

The vacuum chamber shall be satis-
factorily constructed and maintained
so that the product is not contami-
nated with rust or flaking paint. An
inner liner of stainless steel or other
corrosion resistant material should be
provided.

§58.424 Monorail.

The monorail shall be constructed so
as to prevent foreign material from
falling on the cheese or cheese con-
tainers.

§58.425 Conveyor for moving
draining block or barrel cheese.

The conveyor shall be constructed so
that it will not contaminate the cheese
and be easily cleaned. It shall be in-
stalled so that the press drippings will
not cause an environmental problem.

§58.426 Rindless
equipment.
The equipment used to heat seal the
wrapper applied to rindless cheese shall
have square interior corners, reason-
ably smooth interior surface and have
controls that shall provide uniform

and

cheese wrapping
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pressure and heat equally to all sur-
faces. The equipment used to apply
shrinkable wrapping material to
rindless cheese shall operate to main-
tain the natural intended shape of the
cheese in an acceptable manner, rea-
sonably smooth surfaces on the cheese
and tightly adhere the wrapper to the
surface of the cheese.

§58.427 Paraffin tanks.

The metal tank should be adequate
in size, have wood rather than metal
racks to support the cheese, have heat
controls and an indicating thermom-
eter. The cheese wax shall be Kkept
clean.

§58.428 Speciality equipment.

All product contact areas of spe-
ciality equipment shall be constructed
of stainless steel or of material ap-
proved in the 3-A Sanitary Standards
for Plastic and Rubber and Rubber-
Like Material, and constructed fol-
lowing 3-A Sanitary Standards prin-
ciples.

§58.429 Washing machine.

When used, the washing machine for
cheese cloths and bandages shall be of
commercial quality and size; or of suf-
ficient size to handle the applicable
load. It should be equipped with tem-
perature and water level controls.

QUALITY SPECIFICATIONS FOR RAW
MATERIAL

§58.430 Milk.

The milk shall be fresh, sweet, pleas-
ing and desirable in flavor and shall
meet the requirements as outlined
under §§58.132 through 58.138. The milk
may be adjusted by separating part of
the fat from the milk or by adding one
or more of the following dairy prod-
ucts: Cream, skim milk, concentrated
skim milk, nonfat dry milk, and water
in a quantity sufficient to reconstitute
any concentrated or dry milk used.
Such dairy products shall have origi-
nated from raw milk meeting the same
requirements as outlined under §§58.132
through 58.138.

§58.431 Hydrogen peroxide.

The solution shall comply with the
specification of the U.S. Pharmacopeia,

7 CFR Ch. | (1-1-07 Edition)

except that it may exceed the con-
centration specified therein and it does
not contain added preservative. Appli-
cation and usage shall be as specified
in the ‘“‘Definitions and Standards of
Identity for Cheese and Cheese Prod-
ucts’’, Food and Drug Administration.

§58.432

The catalase preparation shall be a
stable, buffered solution, neutral in pH,
having a potency of not less than 100
Keil units per milliliter. The source of
the catalase, its application and usage
shall be as specified in the ‘“‘Definitions
and Standards of Identity for Cheese
and Cheese Products,” Food and Drug
Administration.

Catalase.

§58.433 Cheese cultures.

Harmless microbial cultures used in
the development of acid and flavor
components in cheese shall have a
pleasing and desirable taste and odor
and shall have the ability to actively
produce the desired results in the
cheese during the manufacturing proc-
ess.

§58.434 Calcium chloride.

Calcium chloride, when used, shall
meet the requirements of the Food
Chemical Codex.

§58.435

Coloring when used, shall be Annatto
or any cheese or butter color which
meet the requirements of the Food and
Drug Administration.

§58.436 Rennet, pepsin, other milk
clotting enzymes and flavor en-
zymes.

Enzyme preparations used in the
manufacture of cheese shall be safe and
suitable.

§58.437 Salt.

The salt shall be free-flowing, white
refined sodium chloride and shall meet
the requirements of the Food Chemical
Codex.

Color.

OPERATIONS AND OPERATING
PROCEDURES
§58.438 Cheese from pasteurized milk.

If the cheese is labeled as pasteur-
ized, the milk shall be pasteurized by
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subjecting every particle of milk to a
minimum temperature of 161 °F. for
not less than 15 seconds or by any
other acceptable combination of tem-
perature and time treatment approved
by the Administrator. HTST pasteur-
ization units shall be equipped with the
proper controls and equipment to as-
sure pasteurization. If the milk is held
more than 2 hours between the time of
pasteurization and setting, it shall be
cooled to 45 °F. or lower until time of
setting.

§58.439 Cheese from unpasteurized

milk.

If the cheese is labeled as ‘‘heat
treated”’, ‘‘unpasteurized,”’ “‘raw
milk”’, or ‘for manufacturing’”’ the

milk may be raw or heated at tempera-
tures below pasteurization. Cheese
made from unpasteurized milk shall be
cured for a period of 60 days at a tem-
perature not less than 35 °F. If the milk
is held more than 2 hours between time
of receipt or heat treatment and set-
ting, it shall be cooled to 45 °F. or
lower until time of setting.

§58.440 Make schedule.

A uniform schedule should be estab-
lished and followed as closely as pos-
sible for the various steps of setting,
cutting, cooking, draining the whey
and milling the curd, to promote a uni-
form quality of cheese.

§58.441 Records.

Starter and make records should be
kept at least three months.

(Approved by the Office of Management and
Budget under OMB control number 0583—
0047)1

[40 FR 47911, Oct. 10, 1975. Redesignated at 42
FR 32514, June 27, 1977, and further redesig-
nated at 46 FR 63203, Dec. 31, 1981, as amend-
ed at 47 FR 745, Jan. 7, 1982]

§58.442 Laboratory and quality con-
trol tests.

(a) Chemical analyses—(1) Milkfat and
moisture. One sample shall be tested
from each vat of the finished cheese to
assure compliance with composition
requirements.

1EDITORIAL NOTE: See table appearing in
§58.100 for correct OMB control number.

§58.445

(2) Test method. Chemical analysis
shall be made in accordance with the
methods described in Official Methods
of Analysis of the Association of Offi-
cial Analytical Chemists as specified in
the appropriate standards of identity,
the latest edition of Standard Methods
or by other methods giving equivalent
results.

(b) Weight or volume control. Rep-
resentative samples of the finished
product shall be checked during the
packaging operation to assure compli-
ance with the stated net weight on the
container of consumer size packages.

§58.443 Whey handling.

(a) Adequate sanitary facilities shall
be provided for the handling of whey. If
outside, necessary precautions shall be
taken to minimize flies, insects and de-
velopment of objectionable odors.

(b) Whey or whey products intended
for human food shall at all times be
handled in a sanitary manner in ac-
cordance with the procedures of this
subpart as specified for handling milk
and dairy products.

(c) Milkfat from whey should not be
more than four days old when shipped.

§58.444 Packaging and repackaging.

(a) Packaging rindless cheese or cut-
ting and repackaging all styles of bulk
cheese shall be conducted under rigid
sanitary conditions. The atmosphere of
the packaging rooms, the equipment
and the packaging material shall be
practically free from mold and bac-
terial contamination.

(b) When officially graded bulk
cheese is to be repackaged into con-
sumer type packages with official
grade labels or other official identifica-
tion, a supervisor of packaging shall be
required. If the repackaging is per-
formed in a plant other than the one in
which the cheese is manufactured and
the product is officially identified, the
plant, equipment, facilities and per-
sonnel shall meet the same require-
ments as outlined in this part.

§58.445 General identification.

Bulk cheese for cutting and the con-
tainer for cheese for manufacturing
shall be legibly marked with the name
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§58.446

of the product, code or date of manu-
facture, vat number, officially des-
ignated code number or name and ad-
dress of manufacturer. Each consumer
sized container shall meet the applica-
ble regulations of the Food and Drug
Administration.

REQUIREMENTS FOR FINISHED PRODUCTS
BEARING USDA OFFICIAL IDENTIFICA-
TION

§58.446 Quality requirements.

(a) Cheddar cheese. The quality re-
quirements for Cheddar cheese shall be
in accordance with the U.S. Standards
for Grades of Cheddar Cheese.

(b) Colby cheese. The quality require-
ments for Colby cheese shall be in ac-
cordance with the U.S. Standards for
Grades of Colby Cheese.

(c) Monterey (Monterey Jack) cheese.
The quality requirements for Monterey
(Monterey Jack) cheese shall be in ac-
cordance with the U.S. Standards for
Grades of Monterey (Monterey Jack)
Cheese.

(d) Swiss cheese, Emmentaler cheese.
The quality requirements for Swiss
cheese, Emmentaler cheese shall be in
accordance with the U.S. Standards for
Grades for Swiss Cheese, Emmentaler
Cheese.

(e) Bulk American cheese for manufac-
turing. The quality requirements for
bulk American cheese for manufac-
turing shall be in accordance with the
U.S. Standards for Grades of Bulk
American Cheese for Manufacturing.

SUPPLEMENTAL  SPECIFICATIONS FOR
PLANTS MANUFACTURING AND PACK-
AGING COTTAGE CHEESE

DEFINITIONS

§58.505 Meaning of words.

For the purpose of the regulations in
this subpart, words in the singular
form shall be deemed to impart the
plural and vice versa, as the case may
demand. Unless the context otherwise
requires, the following terms shall
have the following meaning:

(a) Condensed skim. Skim milk which
has been condensed to approximately
one-third the original volume in ac-
cordance with standard commercial
practice.

7 CFR Ch. | (1-1-07 Edition)

(b) Cottage cheese. (1) The soft
uncured cheese meeting the require-
ments of the Food and Drug Adminis-
tration for dry curd cottage cheese (21
CFR 133.129).

(2) Cottage Cheese. The soft uncured
cheese meeting the requirements of the
Food and Drug Administration for cot-
tage cheese (21 CFR 133.128).

(3) Reduced Fat, Light, and Fat Free
Cottage Cheese. The products con-
forming to all applicable Federal Regu-
lations including ‘‘Cottage cheese,”
Food and Drug Administration (21 CFR
133.128), ‘“‘Dry curd cottage cheese,”
Food and Drug Administration (21 CFR
133.129), ‘‘Nutrient content claims for
fat, fatty acid, and cholesterol content
of foods,” Food and Drug Administra-
tion (21 CFR 101.62), and ‘‘Require-
ments for foods named by use of a nu-
trient content claim and a standard-
ized term,” Food and Drug Administra-
tion (21 CFR 130.10).

(c¢) Direct acidification. The production
of cottage cheese, without the use of
bacterial starter cultures, through the
use of approved food grade acids. This
product shall be labeled according to
the requirements of the Food and Drug
Administration, 21 CFR 133.128 or
133.129, as appropriate.

(d) Cottage Cheese with fruits, nuts,
chives, or other vegetables. Shall consist
of cottage cheese to which has been
added fruits, nuts, chives, and other
vegetables. The finished cheese shall
comply with the requirements of the
Food and Drug Administration for cot-
tage cheese (21 CFR 133.128).

(e) Cream. The milkfat portion of
milk which rises to the surface of milk
on standing or is separated from it by
centrifugal force and contains not less
than 18.0 percent of milkfat.

(f) Creaming mirture. The creaming
mixture consists of cream or a mixture
of cream with milk or skim milk or
both. To adjust the solids content, non-
fat dry milk or concentrated skim
milk may be added but not to exceed
3.0 percent by weight of the creaming
mixture. It may or may not contain a
culture of harmless lactic acid and fla-
vor producing bacteria, food grade acid,
salt, and stabilizers with or without
carriers. The creaming mixture in its
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final form may or may not be homog-
enized and shall conform to the re-
quirements of the Food and Drug Ad-
ministration (21 CFR 133.128(b)).

[40 FR 47911, Oct. 10, 1975. Redesignated at 42
FR 32514, June 27, 1977, and further redesig-
nated at 46 FR 63203, Dec. 31, 1981, as amend-
ed at 67 FR 48976, July 29, 2002]

RoOOMS AND COMPARTMENTS

§58.510 Rooms and compartments.

(a) Processing operations with open
cheese vats should be separated from
other rooms or areas. Excessive per-
sonnel traffic or other possible con-
taminating conditions should be avoid-
ed. Rooms, compartments, coolers, and
dry storage space in which any raw ma-
terial, packaging or ingredients sup-
plies or finished products are handled,
processed, packaged or stored shall be
designed and constructed to assure
clean and orderly operations.

(b) Ventilation. Processing and pack-
aging rooms or compartments shall be
ventilated to maintain sanitary condi-
tions, preclude the growth of mold and
air borne bacterial contaminants, pre-
vent undue condensation of water
vapor and minimize or eliminate objec-
tionable odors. To minimize air borne
contamination in processing and pack-
aging rooms a filtered air supply meet-
ing the requirements of §58.510(c) shall
be provided. The incoming air shall
exert an outward pressure so that the
movement of air will be outward and
prevent the movement of unfiltered air
inward.

(c) Starter facility. A separate starter
room or properly designed starter
tanks and satisfactory air movement
techniques shall be provided for the
propagation and handling of starter
cultures. All necessary precautions
shall be taken to prevent contamina-
tion of the room, equipment and the
air therein. A filtered air supply with a
minimum average efficiency of 90%
when tested in accordance with the
ASHRAE Synthetic Dust Arrestance
Test should be provided so as to obtain
an outward movement of air from the
room to minimize contamination.

(d) Coolers. Coolers shall be equipped
with facilities for maintaining proper
temperature and humidity conditions,
consistent with good commercial prac-

§58.515

tices for the applicable product, to pro-
tect the quality and condition of the
products. Coolers shall be kept clean,
orderly and free from mold, and main-
tained in good repair. They shall be
adequately lighted and proper circula-
tion of air shall be maintained at all
times. The floors, walls, and ceilings
shall be of such construction as to per-
mit thorough cleaning.
EQUIPMENT AND UTENSILS
§58.511 General construction, repair
and installation.

The equipment and utensils used for
the manufacture and handling of cot-
tage cheese shall be as specified in
§58.128. In addition for certain other
equipment the following requirements
shall be met.

§58.512 Cheese vats or tanks.

(a) Cheese vats or tanks shall meet
the requirements of §58.416. When di-
rect steam injection is used for heating
the milk, the vat or tank may be of
single shell construction. The steam
shall be culinary steam.

(b) Vats shall be equipped with valves
to control the heating and cooling me-
dium and a suitable sanitary outlet
valve. Vats used for creaming curd
should be equipped with a refrigerated
cooling medium. A circulating pump
for the heating and cooling medium is
recommended.

§58.513 Agitators.

Mechanical agitators shall meet the
requirements of §58.417.

§58.514 Container fillers.

Shall comply with the 3-A Sanitary
Standards for Equipment for Pack-
aging Frozen Desserts and Cottage
Cheese.

§58.515 Mixers.

Only mixers shall be used which will
mix the cheese carefully and keep shat-
tering of the curd particles to a min-
imum. They shall be constructed in
such a manner as to be readily clean-
able. If shafts extend through the wall
of the tank below the level of the prod-
uct, they shall be equipped with proper
seals which are readily removable for
cleaning and sanitizing. The mixer
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§58.516

shall be enclosed or equipped with
tight fitting covers.
§58.516

Bulk starter vats shall meet the re-
quirements of §58.415.

Starter vats.

QUALITY SPECIFICATIONS FOR RAW
MATERIAL

§58.517 General.

Raw materials used for manufac-
turing cottage cheese shall meet the
following quality specifications.

§58.518 Milk.

The selection of raw milk for cottage
cheese shall be in accordance with
§§58.132 through 58.138.

§58.519 Dairy products.

(a) Raw skim milk. All raw skim milk
obtained from a secondary source shall
be separated from milk meeting the
same quality requirements for milk as
outlined in §58.518 above. Skim milk
after being pasteurized and separated
shall be cooled to 45 °F'. or lower unless
the skim milk is to be set for cheese
within two hours after pasteurizing.
The skim milk should not be more
than 48 hours old from the time the
milk was received at the plant and the
skim milk is set for cheese.

(b) Nonfat dry milk. Nonfat dry milk,
when used, shall be obtained from milk
meeting the same quality requirements
as outlined in §58.518 above. It shall be
processed according to the require-
ments of this Subpart, and should meet
the requirements of §58.236(b)(3).

(c) Condensed skim milk. Condensed
skim milk, if used, shall be prepared
from raw milk or skim milk that
meets the same quality requirements
outlined above for raw milk or skim
milk. It shall be cooled promptly after
drawing from the vacuum pan or evap-
orator and shall have been pasteurized
before concentrating or during the
manufacture. The standard plate count
of the concentrated milk shall not ex-
ceed 30,000 per ml. at time of use.

(d) Cream. Any cream used for pre-
paring the dressing for creamed cot-
tage cheese shall be separated from
milk meeting at least the same quality
requirements as the skim milk used for
making the curd. The flavor of the
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cream shall be fresh and sweet. Cream
obtained from a secondary source shall
meet the same requirements. The
creaming mixture prepared from this
cream, after pasteurization, shall have
a standard plate count of no more than
30,000 per ml.

§58.520

(a) Cualcium chloride. Calcium chlo-
ride, when used, shall be of food grade
quality and free from extraneous mate-
rial.

(b) Salt. Salt shall be free flowing,
white refined sodium chloride and shall
meet the requirements of The Food
Chemical Codex.

(c) Other ingredients. Other ingredi-
ents such as fruits, nuts, chives or
other vegetables used or blended with
cottage cheese shall be reasonably free
of bacteria so as not to appreciably in-
crease the bacterial count of the fin-
ished product. The various ingredients
in kind shall be consistent in size and
color so as to produce the desired ap-
pearance and appeal of the finished
product. The flavor of the ingredients
used shall be natural and represent the
intended flavor and intensity desired in
the finished product. Such ingredients
shall be clean, wholesome, of uniformly
good quality, free from mold, rancid or
decomposed particles. Vegetables used
in cottage cheese may first be soaked
for 15 to 20 minutes in a cold 25 to 50
ppm chlorine solution to appreciably
reduce the bacterial population. After
soaking, the vegetables shall be
drained and used soon thereafter.

Nondairy ingredients.

OPERATIONS AND OPERATING
PROCEDURES

§58.521 Pasteurization and product
flow.

(a) The skim milk used for the manu-
facture of cottage cheese shall be pas-
teurized not more than 24 hours prior
to the time of setting by heating every
particle of skim milk to a temperature
of 161 °F. for not less than 15 seconds or
by any other combination of tempera-
ture and time giving equivalent re-
sults. All skim milk must be cooled
promptly to setting temperature. If
held more than two hours between pas-
teurization and time of setting, the
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skim milk shall be cooled and held at
45 °F. or lower until set.

(b) Cream or cheese dressing shall be
pasteurized at not less than 150 °F. for
not less than 30 minutes or at not less
than 166 °F. for not less than 15 seconds
or by any other combination of tem-
perature and time treatment giving
equivalent results. Cream and cheese
dressing shall be cooled promptly to 40
°F. or lower after pasteurization to aid
in further cooling of cottage cheese
curd for improved keeping quality.

(c) Reconstituted nonfat dry milk for
cottage cheese manufacture need not
be re-pasteurized provided it is recon-
stituted within two hours prior to the
time of setting using water which is
free from viable pathogenic or other-
wise harmful microorganisms as well
as microorganisms which may cause
spoilage of cottage cheese. Skim milk
separated from pasteurized whole milk
need not be re-pasteurized provided it
is separated in equipment from which
all traces of raw milk from previous
operations have been removed by prop-
er cleaning and sanitizing.

§58.522 Reconstituting nonfat

milk.

dry

Nonfat dry milk shall be reconsti-
tuted in a sanitary manner.

§58.523 Laboratory and quality con-
trol tests.

(a) Quality control tests shall be
made on samples as often as necessary
to determine the shelf-life and sta-
bility of the finished product. Routine
analyses shall be made on raw mate-
rials and finished product to assure
satisfactory composition, shelf-life and
stability.

(b) Frequency of sampling—(1) Micro-
biological. Samples of raw milk for test-
ing shall be taken as prescribed in
§58.135. Representative samples shall
be taken of finished cottage cheese and
from each lot or batch of product used
as an ingredient. For Kkeeping quality
tests representative samples shall be
taken of finished cottage cheese;

(2) Chemical—(i) Milkfat and Moisture.
Representative samples shall be taken
of cottage cheese; dry cottage cheese
shall be tested for moisture only.

(ii) pH. Representative samples shall
be taken of finished cottage cheese.

§58.524

(c) Test methods—(1) Microbiological.
Microbiological determinations shall
be made for coliform, psychrotrophic
and yeasts and molds. These tests shall
be made in accordance with the meth-
ods described in the latest edition of
Standard Methods for the Examination
of Dairy Products, published by the
American Public Health Association.

(2) Chemical. Chemical analysis shall
be made in accordance with the meth-
ods described in the latest edition of
Official Methods of Analysis of the As-
sociation of Official Analytical Chem-
ists, published by the Association of
Official Analytical Chemists, the latest
edition of Standard Methods for the
Examination of Dairy Products, or by
other methods giving equivalent re-
sults.

§58.524 Packaging and general identi-
fication.

(a) Containers. Containers used for
packaging cottage cheese shall be any
commercially acceptable multiple use
or single service container or pack-
aging material which will satisfac-
torily protect the contents through the
regular channels of trade without sig-
nificant impairment of quality with re-
spect to flavor, or contamination under
normal conditions of handling. Caps or
covers which extend over the lip of the
container shall be used on all cups or
tubs containing two pounds or less, to
protect the product from contamina-
tion during subsequent handling.

(b) Packaging. The cheese shall be
packaged in a sanitary manner and
automatic filling and capping equip-
ment shall be used on all small sizes.
The containers shall be checked
weighed during the filling operation to
assure they are filled uniformly to not
less than the stated net weight on the
container. Also care shall be taken
that the cottage cheese be of uniform
consistency at the time of packaging
to assure legal composition in all pack-
ages.

(c) General identification. Bulk pack-
ages containing cottage cheese shall be
adequately and legibly marked with
the name of the product, net weight,
name and address of the manufacturer,
lot number, code or date of packaging
and any other identification as may be
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required. Consumer size packaged prod-
ucts shall meet the applicable regula-
tions of the Food and Drug Administra-
tion.

§58.525 Storage of finished product.

Cottage cheese after packaging shall
be promptly stored at a temperature of
45 °F. or lower to maintain quality and
condition until loaded for distribution.
During distribution and storage prior
to sale the product should be main-
tained at a temperature of 45 °F. or
lower. The product shall not be exposed
to foreign odors or conditions such as
drippage or condensation that might
cause package or product damage.
Packaged cottage cheese shall not be
placed directly on floors.

REQUIREMENTS FOR COTTAGE CHEESE
BEARING USDA OFFICIAL IDENTIFICA-
TION

§58.526 Official identification.

(a) Only cottage cheese manufactured
and packaged in accordance with the
requirements of this part and with the
applicable requirements in subpart A of
this part which has been officially in-
spected in process and found to be in
compliance with these requirements
may be identified with the official
USDA Quality Approved Inspection
Shield.

(b) Nonfat dry milk. Nonfat dry milk,
when used in cottage cheese bearing of-
ficial identification, shall meet the re-
quirements for TU.S. Extra Grade
(Spray Process), at time of use, and
should be of U.S. Low Heat Classifica-
tion (not less than 6.0 mg. undenatured
whey protein nitrogen per gram of non-
fat dry milk). In addition, the nonfat
dry milk shall have a direct micro-
scopic count not exceeding 75 million
per gram. The age of the nonfat dry
milk shall be covered by a USDA grad-
ing certificate, evidencing compliance
with quality requirements, dated not
more than 6 months prior to use of the
dry milk. In the interim between man-
ufacture and use, the nonfat dry milk
shall be stored in a clean, dry, vermin-
free space. In any case, if the nonfat
dry milk is more than 120 days old, at
time of use, it shall be examined for
flavor to make certain that it meets
the requirements for U.S. Extra Grade.
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§58.527 Physical requirements.

(a) Flavor. The cottage cheese shall
possess a mild pleasing flavor, similar
to fresh whole milk or light cream and
may possess the delicate flavor and
aroma of a good lactic starter. The
product may possess to a slight degree
a feed, acid, or salty flavor but shall be
free from chalky, bitter, utensil,
fruity, yeasty, or other objectionable
flavors.

(b) Body and texture. The curd par-
ticles shall have a meaty texture, but
sufficiently tender to permit proper ab-
sorption of cream or cheese dressing.
The texture shall be smooth and vel-
vety and shall not be mealy, crumbly,
pasty, sticky, mushy, watery, rubbery
or slimy or possess any other objec-
tionable characteristics of body and
texture. Small curd style (cut with %
inch knives) should have curd particles
approximately ¥ inch or less in size.
Large curd style (cut with knives over
VY4 inch) should have curd particles ap-
proximately 3 inch or more in size.

(c) Color and appearance. The finished
cottage cheese, creamed or plain curd,
shall have an attractive natural color
and appearance with curd particles of
reasonably uniform size. The creamed
cottage cheese shall be uniformly
mixed with the cream or dressing prop-
erly absorbed or adhering to the curd
so as to prevent excessive drainage.

§58.528 Microbiological requirements.

Compliance shall be based on 3 out of
5 consecutive samples taken at the
time of packaging.

(a) Coliform. Not more than 10 per
gram.

(b) Psychrotrophic. No more than 100
per gram.

(c) Yeasts and molds. Not more than 10
per gram.

§58.529 Chemical requirements.

(a) Moisture. See §58.505(b).

(b) Milkfat. See §58.505(b).

(c) pH. Not higher than 5.2.

(d) Phosphatase. Not more than 4
micrograms of phenol equivalent per
gram of cheese.

§58.530 Keeping quality requirements.

Keeping quality samples taken from
the packaging line shall be held at 45
°F. for 10 days. At the end of the 10 day
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period the samples shall possess a sat-
isfactory flavor and appearance, and
shall be free from bitter, sour, fruity,
or other objectionable tastes and odors.
The surface shall not be discolored,
translucent, slimy or show any other
objectionable condition.

SUPPLEMENTAL  SPECIFICATIONS FOR
PLANTS MANUFACTURING, PROCESSING
AND PACKAGING FROZEN DESSERTS

DEFINITIONS

§58.605 Meaning of words.

For the purpose of the regulations in
this subpart, words in the singular
form shall be deemed to impart the
plural and vice versa, as the case may
demand. Unless the context otherwise
requires, the following terms shall
have the following meaning as applied
to frozen desserts meeting FDA re-
quirements and briefly defined as fol-
lows:

(a) Ice cream. The product conforming
to the requirements of the Food and
Drug Administration for ice cream (21
CFR 135.110).

(b) Frozen custard. The product con-
forming to the requirements of the
Food and Drug Administration for fro-
zen custard (21 CFR 135.110).

(c) Reduced Fat, Light, or Fat free Ice
Cream. The products conforming to all
applicable Federal Regulations includ-
ing ‘“Ice cream and frozen custard,”
Food and Drug Administration (21 CFR
135.110), ‘‘Nutrient content claims for
fat, fatty acid, and cholesterol content
of foods,” Food and Drug Administra-
tion (21 CFR 101.62), and ‘‘Require-
ments for foods named by use of a nu-
trient content claim and a standard-
ized term,” Food and Drug Administra-
tion (21 CFR 130.10).

(d) Sherbet. The product conforming
to the requirements of the Food and
Drug Administration for sherbet (21
CFR 135.140).

(e) Mellorine. The product conforming
to the requirements of the Food and
Drug Administration for mellorine (21
CFR 135.130).

(f) Overrun. The trade expression used
to reference the increase in volume of
the frozen product over the volume of
the mix. This increase in volume is due
to air being whipped into the product
during the freezing process. It is ex-

§58.622

pressed as percent of the volume of the
mix.

(g) Mix. The trade name for the com-
bined and processed ingredients which
after freezing become a frozen dessert.

[40 FR 47911, Oct. 10, 1975. Redesignated at 42
FR 32514, June 27, 1977, and further redesig-
nated at 46 FR 63203, Dec. 31, 1981, as amend-
ed at 67 FR 48976, July 29, 2002]

RoOMS AND COMPARTMENTS

§58.619 Mix processing room.

The rooms used for combining mix
ingredients and processing the mix
shall meet the applicable requirements
for rooms specified in §58.126. The room
shall be ventilated to remove moisture
and prevent condensation from forming
on walls and ceiling. The room shall be
well lighted.

§58.620 Freezing
rooms.

and packaging

The rooms used for freezing and
packaging frozen desserts shall be ade-
quate in size to permit satisfactory air
circulation and maintained in a clean
and sanitary condition. The rooms
shall be constructed in the same man-
ner as prescribed above for mix rooms.

§58.621 Freezing tunnels.

Freezing tunnels for quick freezing at
extremely low temperatures shall be
designed and constructed as to insure
ease in cleaning and satisfactory condi-
tions of operation.

§58.622 Hardening and storage rooms.

Hardening and storage rooms for fro-
zen desserts shall be constructed of sat-
isfactory material for this purpose. The
rooms shall be maintained in a clean
and orderly manner. Adequate shelves,
bins, or pallets shall be provided to
keep the packages of finished products
off the floor and to prevent damage to
the containers. Sufficient refrigeration
should be provided to insure adequate
storage temperature (—10° or lower).
Air shall be circulated to maintain uni-
form temperature throughout the
rooms. A vestibule or double entry way
should be provided to minimize heat
shock of the frozen products.
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EQUIPMENT AND UTENSILS

§58.623 Homogenizer.

Homogenizer shall comply with 3-A
Sanitary Standards.

§58.624 Freezers.

Product contact surfaces of freezers
used to lower the temperature of the
liquid mix to a semi-frozen mass by a
stirring action shall be constructed of
a stainless steel or equally corrosion
resistant metal and all parts easily ac-
cessible for cleaning and sanitizing.
Batch and continuous freezers should
comply with the applicable 3-A Stand-
ards.

§58.625 Fruit or syrup feeders.

Fruit or syrup feeders inject fla-
voring material into the semi-frozen
product. Product contact surfaces shall
be constructed of stainless steel or
equally corrosion resistant metal and
all pumps shall be in accordance to 3-
A Sanitary Standards for dairy equip-
ment. The feeder shall be constructed
to enable complete disassembly for
cleaning and sanitizing.

§58.626 Packaging equipment.

Packaging equipment designed to
mechanically fill and close single serv-
ice containers with frozen desserts
shall be constructed so that all product
contact surfaces shall be of stainless
steel or equally corrosion-resistant
metal. All product contact surfaces
shall be easily accessible for cleaning.
The design and operation of the ma-
chine shall in no way contaminate the
container of the finished product
placed therein. New or replacement
equipment shall comply with the 3A
Sanitary Standards for Equipment for
Packaging Frozen Desserts and Cot-
tage Cheese.

QUALITY SPECIFICATIONS FOR RAW
MATERIAL

§58.627 Milk and dairy products.

To produce ice cream and related
products the raw milk and cream shall
meet the quality requirements as pre-
scribed in §§58.132 through 58.138, ex-
cept that only commingled milk and
cream meeting the bacteriological re-
quirements of No. 1 shall be used.
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§58.628 Sweetening agents.

Sweetening agents shall be clean and
wholesome and consist of one or more
of the approved sweeteners listed in
§58.605.

§58.629 Flavoring agents.

Flavoring agents either natural or
artificial shall be wholesome and free
from undesirable flavors. They must
impart the desired characteristic to
the finished product. Flavoring agents
shall be one or more of those approved
in §58.605.

§58.630 Stabilizers.

Stabilizers shall be clean and whole-
some and consist of one or more of
those approved in § 58.605.

§58.631 Emulsifiers.

Emulsifiers shall be clean and whole-
some and consist of one or more of
those approved in §58.605.

§58.632 Acid.

Acids used in sherbet shall be whole-
some and of food grade quality and
consist of one or more of those ap-
proved in §58.605.

§58.633 Color.

Coloring used for ice cream and re-
lated products shall be those certified
by the U.S. Food and Drug Administra-
tion as safe for human consumption.

OPERATIONS AND OPERATING
PROCEDURES

§58.634 Assembling
mix ingredients.

The assembling and combining of
mix ingredients for processing shall be
in accordance with clean and sanitary
methods and shall be consistent with
good commercial practices. All raw
materials shall be subjected to inspec-
tion for quality and condition prior to
being combined and processed into the
finished mix. All necessary precautions
shall be taken to prevent the contami-
nation of any raw material or the fin-
ished mix with any foreign substance.

§58.635 Pasteurization of the mix.

Every particle of the mix, except
added flavoring ingredients, shall be

and combining

140



Agricultural Marketing Service, USDA

pasteurized at not less than 155 °F. and
held at that temperature for 30 min-
utes or for 175 °F. for 25 seconds; or it
may be pasteurized by any other equiv-
alent temperature and holding time
which will assure adequate pasteuriza-
tion.

§58.636 Homogenization.

Homogenization of the pasteurized
mix shall be accomplished to effec-
tively reduce the size of the milkfat
globules and evenly disperse them
throughout the mix.

§58.637 Cooling the mix.

The mix shall be immediately cooled
to a temperature of 45 °F. or lower, and
stored at this temperature until fur-
ther processing begins.

§58.638 Freezing the mix.

After the mix enters the freezer, it
shall be frozen as rapidly as possible to
assure the formation of minute crys-
tals. Proper adjustment of rate of flow,
refrigerant and air pressure controls
shall be achieved to assure correct
overrun and consistency of the product
for packaging and further freezing.

§58.639 Addition of flavor.

The addition of flavoring ingredients
to semi-frozen mix just prior to pack-
aging shall be performed in a clean and
sanitary manner. Care shall be taken
to insure the flavor injection equip-
ment has been properly cleaned and
sanitized prior to use and that the fla-
vor ingredients are of good quality and
wholesome.

§58.640 Packaging.

The packaging of the semifrozen
product shall be done by means which
will in no way contaminate the con-
tainer or the product. When single
service containers and lids are used,
they shall be of good construction and
protect the finished product. Con-
tainers used for frozen products shall
be stored and handled in a sanitary
manner so as to protect them from
dust and bacterial contamination.

§58.641 Hardening and storage.

Immediately after the semifrozen
product is placed in its intended con-
tainer it shall be placed in a hardening

§58.645

tunnel or hardening room to continue
the freezing process. Rapid freezing to
0° to —15 °F is desirable to produce a
good textured product.

§58.642 Quality control tests.

All mix ingredients shall be subject
to inspection for quality and condition
throughout each processing operation.
Quality control tests shall be made on
flow line samples as often as necessary
to check the effectiveness of processing
and sanitation and as an aid in cor-
recting deficiencies. Routine analysis
shall be made on raw materials and fin-
ished products to assure adequate com-
position, weight or volume control.

§58.643 Frequency of sampling.

(a) Microbiological. Representative
samples shall be taken from each type
of mix, and for the finished frozen prod-
uct one sample from each flavor made.

(b) Composition. Representative sam-
ples shall be tested for fat and solids-
not-fat on each type of mix manufac-
tured. Spot checks shall be made on
the finished products as often as is nec-
essary to assure compliance with com-
position standards.

(c) Weight or volume control. Rep-
resentative samples of the packaged
products shall be checked during the
packaging operation to assure compli-
ance with the stated volume on the
container as well as weight and over-
run requirements.

§58.644 Test methods.

(a) Microbiological. Microbiological
determinations shall be made in ac-
cordance with the methods described in
the latest edition of Standard Methods
for the Examination of Dairy Products.

(b) Chemical. Chemical analysis shall
be made in accordance with the meth-
ods described in the latest edition of
Official Methods of Analysis of the As-
sociation of Official Analytical Chem-
ists, the latest edition of Standard
Methods, or by other methods giving
equivalent results.

§58.645 General identification.

The various types of frozen desserts
shall be packaged and labeled in ac-
cordance with the applicable regula-
tions of the Food and Drug Administra-
tion.
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REQUIREMENTS FOR FINISHED PRODUCTS
BEARING USDA OFFICIAL IDENTIFICA-
TION

§58.646 Official identification.

(a) Only ice cream and related prod-
ucts manufactured and packaged in ac-
cordance with the requirements of this
part and with the applicable require-
ments in subpart A of this part which
have been officially inspected in proc-
ess and found to be in compliance with
these requirements may be identified
with the official USDA Quality Ap-
proved Inspection Shield.

(b) Dairy products used in the manu-
facture of frozen desserts for which
there are U.S. grades established (non-
fat dry milk, whole milk, buttermilk
and whey) shall be U.S. Extra Grade or
better, and in the case of unsalted but-
ter, shall be no lower than U.S. Grade
A. Dairy products for which there are
not USDA grade shall meet the appli-
cable requirements of this part which
permit such product to bear the USDA
Quality Approved Inspection Shield.

§58.647 Composition requirements for
ice cream.

See §58.605(a).

§58.648 Microbiological requirements
for ice cream.

The finished product shall contain
not more than 50,000 bacteria per gram
as determined by the standard plate
count, and shall contain not more than
10 coliform organisms per gram for
plain and not more than 20 coliform per
gram in chocolate, fruit, nut or other
flavors in three out of five samples.

§58.649 Physical requirements for ice
cream.

(a) Flavor. The flavor of the finished
ice cream shall be pleasing and desir-
able, and characteristic of the fresh
milk and cream and the particular fla-
voring used.

(b) Body and texture. The body shall
be firm, have substance and readily
melt to a creamy consistency when ex-
posed to room temperatures; the tex-
ture shall be fine, smooth, and have the
appearance of creaminess throughout.

(c) Color. The color shall be attrac-
tive, pleasing, uniform and char-
acteristic of the flavor represented.
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§58.650 Requirements for frozen cus-
tard.

The same requirements apply as for
ice cream except plain frozen custard
shall have a minimum egg yolk solids
content of 1.4 percent, and 1.12 percent
when fruits, nuts and other such ingre-
dients are used for flavoring.

§58.651 [Reserved]

§58.652 Composition requirements for
sherbet.

See §58.605(d).

§58.653 Microbiological requirements
for sherbet.

The finished product shall contain
not more than 50,000 bacteria per gram
as determined by the standard plate
count and shall contain not more than
10 coliform organisms per gram in
three out of five samples.

§58.654 Physical
sherbet.

(a) Flavor. The flavor of the finished
sherbet shall be pleasing and desirable
and characteristic of the particular fla-
voring used and shall impart a sweet
yet tart sensation.

(b) Body and texture. The body shall
be firm, compact, somwhat chewy and
readily melt to an even syrupy consist-
ency at room temperatures; the tex-
ture shall be smooth but not as fine as
in ice cream and shall be even through-
out.

(c) Color. The color shall be attrac-
tive, pleasing, uniform and char-
acteristic of the flavor represented.

requirements for

SUPPLEMENTAL  SPECIFICATIONS FOR
PLANTS MANUFACTURING, PROCESSING
AND PACKAGING PASTEURIZED PROCESS
CHEESE AND RELATED PRODUCTS

DEFINITIONS

§58.705 Meaning of words.

(a) Pasteuriced process cheese and re-
lated products. Pasteurized process
cheese and related products are the
foods which conform to the applicable
requirements of the Food and Drug Ad-
ministration for cheeses and related
cheese products (21 CFR part 133).

(b) Blend set up. The trade term for a
particular group of vat lots of cheese
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selected to form a blend based upon
their combined ability to impart the
desired characteristics to a pasteurized
process cheese product.

(c) Cooker batch. The amount of
cheese and added optional ingredients
placed into a cooker at one time, heat-
ed to pasteurization temperature, and
held for the required length of time.

[40 FR 47911, Oct. 10, 1975. Redesignated at 42
FR 32514, June 27, 1977, and further redesig-
nated at 46 FR 63203, Dec. 31, 1981, as amend-
ed at 67 FR 48976, July 29, 2002]

EQUIPMENT AND UTENSILS

§58.706 General construction,
and installation.

repair

The equipment and utensils used for
the handling and processing of cheese
products shall be as specified in §58.128
of this subpart. In addition, for certain
other equipment the following require-
ments shall be met.

§58.707 Conveyors.

Conveyors shall be constructed of
material which can be properly
cleaned, will not rust, or otherwise
contaminate the cheese, and shall be
maintained in good repair.

§58.708 Grinders or shredders.

The grinders or shredders used in the
preparation of the trimmed and
cleaned cheese shall be of corrosion-re-
sistant material, and of such construc-
tion as to prevent contamination of the
cheese and to allow thorough cleaning
of all parts and product contact sur-
faces.

§58.709 Cookers.

The cookers shall be the steam jack-
eted or direct steam type. They shall
be constructed of stainless steel or
other equally corrosion-resistant mate-
rial. All product contact surfaces shall
be readily accessible for cleaning. Each
cooker shall be equipped with an indi-
cating thermometer, and shall be
equipped with a temperature recording
device. The recording thermometer
stem may be placed in the cooker if
satisfactory time charts are obtained,
if not, the stem shall be placed in the
hotwell or filler hopper. Steam check
valves on direct steam type cookers
shall be mounted flush with cooker

§58.712

wall, be constructed of stainless steel
and designed to prevent the backup of
product into the steam line, or the
steam line shall be constructed of
stainless steel pipes and fittings which
can be readily cleaned. If direct steam
is applied to the product only culinary
steam shall be used (see §58.127(d)).

§58.710 Fillers.

A strainer should be installed be-
tween the cooker and the filler. The
hoppers of all filters shall be covered
but the cover may have sight ports. If
necessary, the hopper may have an agi-
tator to prevent buildup on side wall.
The filler valves and head shall be kept
in good repair and capable of accurate
measurements. Product contact sur-
faces shall be of stainless steel or other
corrosion resistant material.

QUALITY SPECIFICATIONS FOR RAW
MATERIAL

§58.711 Cheddar, colby, washed or
soaked curd, granular or stirred
curd cheese.

Cheese, used in the manufacture of
pasteurized process cheese products
should possess a pleasing and desirable
taste and odor consistent with the age
of the cheese; should have body and
texture characteristics which will im-
part the desired body and texture char-
acteristics in the finished product; and
should possess finish and appearance
characteristics which will permit re-
moval of all packaging material and
surface defects. The cheese should at
least meet the requirements equivalent
to U.S. Standard Grade for Bulk Amer-
ican Cheese for Manufacturing pro-
vided the quantity of the cheese with
any one defect as listed for U.S. Stand-
ard Grade is limited to assure a satis-
factory finished product.

§58.712 Swiss.

Swiss cheese used in the manufacture
of pasteurized process cheese and re-
lated products should be equivalent to
U.S. Grade B or better, except that the
cheese may be blind or possess finish
characteristics which do not impair the
interior quality.
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§58.713 Gruyere.

Gruyere cheese used in the manufac-
ture of process cheese and related prod-
ucts should be of good wholesome qual-
ity and except for smaller eyes and
sharper flavor shall meet the same re-
quirements as for Swiss cheese.

§58.714 Cream
cheese.

cheese, Neufchatel

These cheeses when mixed with other
foods, or used for spreads and dips
should possess a fresh, pleasing and de-
sirable flavor.

§58.715 Cream, plastic cream and an-
hydrous milkfat.

These food products shall be pasteur-
ized, sweet, have a pleasing and desir-
able flavor and be free from objection-
able flavors, and shall be obtained from
milk which complies with the quality
requirements as specified in §§58.132
through 58.138 of this subpart.

§58.716 Nonfat dry milk.

Nonfat dry milk used in cheese prod-
ucts should meet the requirements
equivalent to U.S. Extra Grade except
that the moisture content may be in
excess of that specified for the par-
ticular grade.

§58.717 Whey.

Whey used in cheese products should
meet the requirements equivalent to
USDA Extra Grade except that the
moisture requirement for dry whey
may be waived.

§58.718 Flavor ingredients.

Flavor ingredients used in process
cheese and related products shall be
those permitted by the Food and Drug
Standards of Identity, and in no way
deleterious to the quality or flavor of
the finished product. In the case of
bulky flavoring ingredients such as pi-
mento, the particles should be, to at
least a reasonable degree, uniform in
size, shape and consistency. The indi-
vidual types of flavoring materials
should be uniform in color and should
impart the characteristic flavor de-
sired in the finished product.
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§58.719 Coloring.

Coloring shall be Annatto or any
other cheese or butter color which is
approved by the Food and Drug Admin-
istration.

§58.720 Acidifying agents.

Acidifying agents if used shall be
those permitted by the Food and Drug
Administration for the specific pas-
teurized process cheese product.

§58.721 Salt.

Salt shall be free flowing, white re-
fined sodium chloride and shall meet
the requirements of The Food Chem-
ical Codex.

§58.722 Emulsifying agents.

Emulsifying agents shall be those
permitted by the Food and Drug Ad-
ministration for the specific pasteur-
ized process cheese product, and shall
be free from extraneous material.

OPERATIONS AND OPERATING
PROCEDURES

§58.723 Basis for selecting cheese for
processing.

A representative sample shall have
been examined to determine fat and
moisture content. One sample unit
from each vat of cheese shall have been
examined to determine the suitability
of the vat for use in process cheese
products in accordance with the flavor,
body and texture characteristics per-
mitted in §§58.711 through 58.714 as ap-
plicable, and to determine the charac-
teristics it will contribute to the fin-
ished product when blended with other
cheese. The cheese included in each
blend shall be selected on the basis of
the desirable qualities which will re-
sult in the desired finished product.
Recook from equivalent blends may be
used in an amount that will not ad-
versely affect the finished product. Hot
cheese from the filler may be added to
the cooker in amounts which will not
adversely affect the finished product.

§58.724 Blending.

To as great an extent as is practical,
each vat of cheese should be divided
and distributed throughout numerous
cooker batches. The purpose being to
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minimize the preponderance and con-
sequent influence of any one vat on the
characteristics of the finished product,
and to promote as much uniformity as
is practical. In blending also consider
the final composition requirements for
fat and moisture. Quantities of salt,
color, emulsifier and other allowable
ingredients to be added shall be cal-
culated and predetermined for each
cooker batch.

§58.725 Trimming and cleaning.

The natural cheese shall be cleaned
free of all non-edible portions. Paraffin
and bandages as well as rind surface,
mold or unclean areas or any other
part which is unwholesome or
unappetizing shall be removed.

§58.726 Cutting and grinding.

The trimmed and cleaned cheese
should be cut into sections of conven-
ient size to be handled by the grinder
or shredder. The grinding and mixing
of the blended lots of cheese should be
done in such a manner as to insure a
homogeneous mixture throughout the
batch.

§58.727 Adding optional ingredients.

As each batch is added to the cooker,
the predetermined amounts of salt,
emulsifiers, color, or other allowable
optional ingredients shall be added.
However, a special blending vat may be
used to mix the ground cheese and
other ingredients before they enter the
cooker to provide composition control.

§58.728 Cooking the batch.

Each batch of cheese within the
cooker, including the optional ingredi-
ents, shall be thoroughly commingled
and the contents pasteurized at a tem-
perature of at least 1568 °F. and held at
that temperature for not less than 30
seconds or any other equally effective
combination of time and temperature
approved by the Administrator. Care
shall be taken to prevent the entrance
of cheese particles or ingredients after
the cooker batch of cheese has reached
the final heating temperature. After
holding for the required period of time,
the hot cheese shall be emptied from
the cooker as quickly as possible.

§58.732

§58.729 Forming containers.

Containers either lined or unlined
shall be assembled and stored in a sani-
tary manner to prevent contamination.
The handling of containers by filler
crews should be done with extreme care
and observance of personal cleanliness.
Preforming and assembling of pouch
liners and containers shall be kept to a
minimum and the supply rotated to
limit the length of time exposed to pos-
sible contamination prior to filling.

§58.730 Filling containers.

Hot fluid cheese from the cookers
may be held in hotwells or hoppers to
assure a constant and even supply of
processed cheese to the filler or slice
former. Filler valves shall effectively
measure the desired amount of product
into the pouch or container in a sani-
tary manner and shall cut off sharply
without drip or drag of cheese across
the opening. An effective system shall
be used to maintain accurate and pre-
cise weight control. Damaged or unsat-
isfactory packages shall be removed
from production, and the cheese may
be salvaged into sanitary containers,
and added back to cookers.

§58.731 Closing
tainers.

and sealing con-

Pouches, liners, or containers having
product contact surfaces, after filling
shall be folded or closed and sealed in a
sanitary manner, preferably by me-
chanical means, so as to assure against
contamination. Each container in addi-
tion to other required labeling shall be
coded in such a manner as to be easily
identified as to date of manufacture by
lot or sublot number.

§58.732

After the containers are filled they
shall be stacked, or cased and stacked
in such a manner as to prevent break-
ing of seals due to excessive bulging
and to allow immediate progressive
cooling of the individual containers of
cheese. As a minimum the cheese
should be cooled to a temperature of
100 °F. or lower within 24 hours after
filling. The temperature of the cheese
should be reduced further, before being
shipped or if storage is intended.

Cooling the packaged cheese.
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§58.733 Quality control tests.

(a) Chemical analyses. The following
chemical analyses shall be performed
in accordance with the appropriate edi-
tion of the Official Methods of Analysis
of the AOAC as specified in the appro-
priate Standards of Identity or in ac-
cordance with methods that give equiv-
alent results.

(1) Cheese. A representative sample of
cheese used in the manufacture of pas-
teurized process cheese products shall
have been tested prior to usage to de-
termine its moisture and fat content.

(2) Pasteurized process cheese products.
As many samples shall be taken of the
finished product direct from the cook-
er, hopper, filler, or other location as is
necessary to assure compliance with
composition requirements. Spot checks
should be made on samples from the
cooker as frequently as is necessary to
indicate pasteurization by means of the
phosphatase test, as well as any other
tests necessary to assure good quality
control.

(b) Examination of physical characteris-
tics. As many samples shall be taken as
is necessary to assure meeting the re-
quired physical characteristics of the
products. Representative samples shall
be taken from production for examina-
tion of physical characteristics. The
samples shall be examined at approxi-
mately 70 °F. the first day of operation
after the date of processing for the fol-
lowing characteristics: (1) Finish and
appearance, (2) flavor, (3) color, (4)
body and texture, and (5) slicing or
spreading properties.

(¢) Keeping quality. During processing
or preferably from the cooled stock se-
lect sufficient samples at random from
the production run. The samples should
be stored at approximately 50 °F. for 3
months for evaluation of physical char-
acteristics as in paragraph (b) of this
section. Additional samples may be se-
lected and held at different tempera-
tures or time.

(d) Weight control. During the filling
operation as many samples shall be
randomly selected and weighed from
each production run as is necessary to
assure accuracy of the net weight es-
tablished for the finished products.
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REQUIREMENTS FOR PROCESSED CHEESE
PrRODUCTS BEARING USDA OFFICIAL
IDENTIFICATION

§58.734 Official identification.

Only process cheese products manu-
factured and packaged in accordance
with the requirements of this part and
with the applicable requirements in
subpart A of this part which have been
officially inspected in process and
found to be in compliance with these
requirements may be identified with
official USDA Quality Approved In-
spection Shield.

§58.735 Quality specifications for raw
materials.

(a) Cheddar colby, washed or soaked
curd, granular or stirred curd cheese.
Cheese, used in the manufacture of pas-
teurized process cheese products which
are identified with the USDA official
identification shall possess a pleasing
and desirable taste and odor consistent
with the age of the cheese; shall have
body and texture characteristics which
will impart the desired body and tex-
ture characteristics in the finished
product; and shall possess finish and
appearance characteristics which will
permit removal of all packaging mate-
rial and surface defects. The cheese
shall at least meet the requirements of
U.S. Standard Grade for Bulk Amer-
ican Cheese for Manufacturing pro-
vided the quantity of the cheese with
any one defect as listed for U.S. Stand-
ard Grade is limited, to assure compli-
ance with the specifications of the fin-
ished product.

(b) Swiss. Swiss cheese used in the
manufacture of pasteurized process
cheese and related products bearing of-
ficial identification shall be U.S. Grade
B or better, except that the cheese may
be blind or possess finish characteris-
tics which do not impair the interior
quality.

(c) Gruyere. Gruyere cheese used in
the manufacture of process cheese and
related products shall be of good whole-
some quality and except for smaller
eyes and sharper flavor shall meet the
same requirements as for Swiss cheese.

(d) Cream cheese, Neufchatel cheese.
Mixed with other foods, or used for
spreads and dips shall possess a fresh,
pleasing and desirable flavor.
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(e) Cream, plastic cream and anhydrous
milkfat. These food products shall be
pasteurized, sweet, have a pleasing and
desirable flavor and be free from objec-
tionable flavors, and shall be obtained
from milk which complies with the
quality requirements as specified in
§58.132 of this subpart.

(f) Nonfat dry milk. Nonfat dry milk
used in officially identified cheese
products shall meet the requirements
of U.S. Extra Grade except that the
moisture content may be in excess of
that specified for the particular grade.

(g) Whey. Condensed or dry whey
used in officially identified cheese
products shall meet the requirements
for USDA Extra Grade except that the
moisture requirement for dry whey
may be waived.

(h) Flavor ingredients. Flavor ingredi-
ents used in process cheese and related
products shall be those permitted by
the Food and Drug Standards of Iden-
tity, and in no way deleterious to the
quality or flavor of the finished prod-
uct. In the case of bulky flavoring in-
gredients such as pimento, the par-
ticles shall be, to at least a reasonable
degree, uniform in size, shape and con-
sistency. The individual types of fla-
voring materials shall be uniform in
color and shall impart the char-
acteristic flavor desired in the finished
product.

(i) Other ingredients. For coloring,
acidifying agents, salt, and emulsifying
agents see §§58.719, 58.720, 58.721 and
58.722.

QUALITY SPECIFICATIONS FOR FINISHED
ProDUCTS

§58.736 Pasteurized process cheese.

Shall conform to the provisions of
the Definitions and Standards of Iden-
tity for Pasteurized Process Cheese and
Related Products, Food and Drug Ad-
ministration. The average age of the
cheese in the blend shall be such that
the desired flavor, body and texture
will be achieved in the finished prod-
uct. The quality of pasteurized process
cheese shall be determined on the basis
of flavor, body and texture, color, and
finish and appearance.

(a) Flavor. Has a pleasing and desir-
able mild cheese taste and odor char-
acteristic of the variety or varieties of

§58.737

cheese ingredients used. If additional
optional ingredients are used they
shall be incorporated in accordance
with good commercial practices and
the flavor imparted shall be pleasing
and desirable. May have a slight
cooked or very slight acid or emulsifier
flavor; is free from any undesirable
tastes and odors.

(b) Body and texture. Shall have a me-
dium-firm, smooth and velvety body
free from uncooked cheese particles. Is
resilient and not tough, brittle, short,
weak, or sticky. It shall be free from
pin holes or openings except those
caused by trapped steam. The cheese
shall slice freely, and shall not stick to
the knife or break when cut into ap-
proximately Vs inch slices. If in sliced
form, the slices shall separate readily.

(c) Color. May be colored or uncolored
but shall be uniform throughout. If col-
ored it shall be bright and not be dull
or faded. To promote uniformity and a
common reference to describe color use
the color designations as depicted by
the National Cheese Institute standard
color guide for cheese.

(d) Finish and appearance. The wrap-
per may be slightly wrinkled but shall
envelop the cheese, adhere closely to
the surface, and be completely sealed
and not broken or soiled.

§58.737
food.

Pasteurized process cheese

Shall conform to the provisions of
the Definitions and Standards of Iden-
tity for Pasteurized Process Cheese
Food and Related Products, Food and
Drug Administration. The average age
of the cheese in the blend shall be such
that the desired flavor, body and tex-
ture will be achieved in the finished
product. The quality of pasteurized
process cheese food shall be determined
on the basis of flavor, body and tex-
ture, color, and finish and appearance.

(a) Flavor. Has a pleasing and desir-
able mild cheese taste and odor char-
acteristic of the variety or varieties of
cheese ingredients used. If additional
optional ingredients are used they
shall be incorporated in accordance
with good commercial practices and
the flavor imparted shall be pleasing
and desirable. May have a slight
cooked or very slight acid or emulsifier
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§58.738

flavors; is free from any undesirable
tastes and odors.

(b) Body and texture. Shall have a rea-
sonably medium-firm smooth and vel-
vety body and free from uncooked
cheese particles. Is resilient and not
tough, brittle, short or sticky. It shall
be free from pin holes or openings ex-
cept those caused by trapped steam.
The product shall slice freely with only
a slight amount of sticking and shall
not break when cut into approximately
s inch slices. If in sliced form, the
slices shall separate readily.

(c) Color. May be colored or uncolored
but shall be uniform throughout. If col-
ored it shall be bright and not be dull
or faded. To promote uniformity and a
common reference to describe color use
the color designations as depicted by
the National Cheese Institute standard
color guide for cheese.

(d) Finish and appearance. The wrap-
per may be slightly wrinkled but shall
envelop the cheese, adhere closely to
the surface, and be completely sealed
and not broken or soiled.

§58.738 Pasteurized process cheese

spread and related products.

Shall conform to the applicable pro-
visions of the Definitions and Stand-
ards of Identity for Pasteurized Process
Cheese Spreads, Food and Drug Admin-
istration. The pH of pasteurized proc-
ess cheese spreads shall not be below
4.0.

The quality of pasteurized process
cheese spreads shall be determined on
the basis of flavor, body and texture,
color, and finish and appearance.

(a) Flavor. Has a pleasing and desir-
able cheese taste and odor char-
acteristic of the variety or varieties of
cheese ingredients used. If additional
optional ingredients are used they
shall be incorporated in accordance
with good commercial practices and
the flavor imparted shall be pleasing
and desirable. May have a slight
cooked, acid, or emulsifier flavor; is
free from any undesirable tastes and
odors.

(b) Body and texture. Shall have a
smooth body free from uncooked
cheese particles and when packaged
shall form into a homogeneous plastic
mass, and be free from pin holes or
openings except those caused by
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trapped steam. Product made for slic-
ing shall slice freely when cut into ap-
proximately Y inch slices with only a
slight amount of sticking. Product
made for spreading shall be spreadable
at approximately 70 °F.

(c) Color. May be colored or uncolored
but shall be uniform throughout. If col-
ored it shall be bright and not be dull
or faded. To promote uniformity and a
common reference to describe color the
color designations as depicted by the
National Cheese Institute standard
color guide for cheese may be used.

(d) Finish and appearance. Wrappers,
if used, may be slightly wrinkled but
shall envelop the cheese, adhere closely
to the surface, and be completely
sealed and not broken or soiled. Other
containers made of suitable materials
shall be completely filled, sealed and
not broken or soiled.

SUPPLEMENTAL  SPECIFICATIONS FOR
PLANTS MANUFACTURING, PROCESSING,
AND PACKAGING WHEY, WHEY PROD-
UCTS AND LACTOSE

DEFINITIONS

§58.805 Meaning of words.

For the purpose of the regulations in
this subpart, words in the singular
form shall be deemed to impart the
plural and vice versa, as the case may
demand. Unless the context otherwise
requires, the following terms shall
have the following meaning:

(a) Whey. “Whey’ 1is the fluid ob-
tained by separating the coagulum
from milk, cream, and/or skim milk in
cheesemaking. The acidity of the whey
may be adjusted by the addition of safe
and suitable pH adjusting ingredients.
Moisture removed from cheese curd as
a result of salting may be collected for
further processing as whey if the col-
lection of the moisture and the re-
moval of the salt from the moisture are
conducted in accordance with proce-
dures approved by the Administrator.

(b) Dry Whey. ‘“‘Dry Whey” is the
product resulting from drying fresh
whey which has been pasteurized and
to which nothing has been added as a
preservative. It contains all constitu-
ents, except moisture, in the same rel-
ative proportions as in the whey.
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(¢c) Dry Sweet Whey. Dry whey not
over 0.16 percent titratable acidity on a
reconstituted basis.

(d) Dry Whey—% Titratable Acidity.
Dry whey over 0.16 percent, but below
0.35 percent titratable acidity on a re-
constituted basis. The blank being
filled with the actual acidity.

(e) Dry Acid Whey. Dry whey with 0.35
percent or higher titratable acidity on
a reconstituted basis.

(f) Modified Whey Products:

(1) Partially demineralized whey,

(2) Partially delactosed whey,

(3) Demineralized whey, and

(4) Whey protein concentrate-prod-
ucts defined by regulations of the Food
and Drug Administration.

(g) Lactose (milk sugar). That food
product defined by regulations of the
Food and Drug Administration.

[40 FR 47911, Oct. 10, 1975. Redesignated at 42
FR 32514, June 27, 1977, as amended at 46 FR
1257, Jan. 6, 1981. Redesignated at 46 FR 63203,
Dec. 31, 1981, as amended at 55 FR 39912, Oct.
1, 1990]

ROOMS AND COMPARTMENTS

§58.806 General.

Dry storage of product, packaging
room for bulk product, and hopper or
dump room shall meet the require-
ments of §§58.210 through 58.212 as ap-
plicable.

EQUIPMENT AND UTENSILS

§58.807 General construction,
and installation.

repair

All equipment and utensils necessary
for the manufacture of whey, whey
products and lactose shall meet the
same general requirements for mate-
rials and construction as outlined in
§§58.128 and 58.215 through 58.230 as ap-
plicable, except for the following:

(a) Modified Whey Products. Equip-
ment for whey fractionation, such as
ultrafiltration, reverse osmosis, gel fil-
tration, and electrodialysis shall be
constructed in accordance with 3-A
sanitary design principles, except
where engineering requirements pre-
clude strict adherence to such stand-
ards. Materials used for product con-
tact surfaces shall meet applicable 3-A
Sanitary Standards or Food and Drug
Administration requirements. All

§58.809

equipment shall be of sanitary con-
struction and readily cleanable.

(b) Lactose. Equipment used in the
further processing of lactose following
its separation from whey shall have
smooth surfaces, be cleanable, free
from cracks or crevices, readily acces-
sible for inspection and shall be con-
structed of non-toxic material meeting
applicable Food and Drug Administra-
tion requirements and under conditions
of use shall be resistant to corrosion,
pitting or flaking. [The use of stainless
steel is optional.]

QUALITY SPECIFICATIONS FOR RAW
MATERIALS

§58.808 Whey.

Whey for processing shall be fresh
and originate from the processing of
products made from milk meeting the
requirements as outlined in §§58.132
through 58.138. Only those ingredients
approved by the Food and Drug Admin-
istration may be added to the whey for
processing, except when restricted by
this subpart. Whey products to which
approved ingredients have been added
or constituents removed to alter origi-
nal characteristics for processing or
usage shall be labeled to meet the ap-
plicable requirements.

OPERATIONS AND OPERATING
PROCEDURES

§58.809 Pasteurization.

(a) All fluid whey used in the manu-
facture of dry whey, dry whey prod-
ucts, modified whey products, and lac-
tose shall be pasteurized prior to con-
densing. When the condensing and dry-
ing operations for dry whey take place
at the same plant, the pasteurization
may be located at a different point in
the operation provided it will protect
the quality of the finished product and
not adversely affect the processing pro-
cedure.

(b) Pasteurized products transported
to another plant for final processing
shall be repasteurized, except that con-
densed whey containing 40 percent or
more solids may be transported to an-
other plant for further processing into
dry whey, dry whey products or lactose
without repasteurization.
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§58.810

(c) If whey is transferred to another
plant for further processing, or if dur-
ing the processing procedure
unpasteurized ingredients are added
(except those necessary for lactose
crystallization), or processing proce-
dures permit contamination or bac-
terial growth, the whey shall be repas-
teurized as close to the final drying op-
erations as possible.

§58.810 Temperature requirements.

(a) Unless processed within 2 hours,
all whey or condensed whey, except
acid type whey with a titratable acid-
ity of 0.40 percent or above, or a pH of
4.6 or below, shall be cooled to 45 °F or
less, or heated to 145 °F or higher.
Other temperatures may be used when
essential for the technology of the
process, such as lactose crystallization
and membrane whey separation proc-
esses, when the quality and wholesome-
ness of the product is not impaired.

(b) Recording thermometers shall be
required and so located to assure that
the cooling or heating requirements in
paragraph (a) of this section are met.

§58.811 General.

The operating procedures as con-
tained in §§58.237 through 58.244, 58.246,
58.247, and 58.443 (a) and (b) shall be fol-
lowed as applicable.

§58.812 Methods of sample analysis.

Samples shall be tested according to
the applicable methods of laboratory
analysis contained in either DA In-
struction 918-RL, as issued by the
USDA, Agricultural Marketing Serv-
ice, Dairy Programs, or the Official
Methods of Analysis of the Association
of Official Analytical Chemists, or
Standard Methods for the Examination
of Dairy Products.

[67 FR 48976, July 29, 2002]

REQUIREMENTS FOR FINISHED PRODUCTS
BEARING USDA OFFICIAL IDENTIFICA-
TION

§58.813 Dry whey.

The quality requirements for dry
whey shall be in accordance with the
U.S. Standards for Dry Whey.
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SUPPLEMENTAL  SPECIFICATIONS FOR
PLANTS MANUFACTURING, PROCESSING,
AND PACKAGING EVAPORATED AND
CONDENSED MILK OR ULTRA-PASTEUR-
1ZED PRODUCTS

DEFINITIONS

§58.905 Meaning of words.

For the purpose of the regulations in
this subpart, words in the singular
form shall be deemed to impart the
plural and vice versa as the case may
demand. Unless the context otherwise
requires, the following terms shall
have the following meaning:

(a) Evaporated milk. The liquid food
made by evaporating sweet milk to
such point that it contains not less
than 6.5 percent of milkfat and not less
than 16.5 percent of the total milk sol-
ids. The finished product shall conform
to the requirements of the Food and
Drug Administration for evaporated
milk (21 CFR 131.130).

(b) Concentrated milk, plain condensed
milk. The product which conforms to
the standard of identity for evaporated
milk except that it is not processed by
heat to prevent spoilage. The container
may be unsealed, and stabilizing ingre-
dients are not used. The finished prod-
uct shall conform to the requirements
of the Food and Drug Administration
for concentrated milk (21 CFR 131.115).

(c) Sweetened condensed milk. The liq-
uid or semi-liquid food made by
evaporating a mixture of sweet milk
and refined sugar (sucrose) or any com-
bination of refined sugar (sucrose) and
refined corn sugar (dextrose) to such
point that the finished sweetened con-
densed milk contains not less than 28.0
percent of total milk solids and not
less than 8.0 percent of milkfat. The
quantity of sugar used is sufficient to
prevent spoilage. The finished product
shall conform to the requirements of
the Food and Drug Administration for
sweetened condensed milk (21 CFR
131.120).

(d) Ultra-pasteuriced. The product
shall have been thermally processed at
or above 280 °F for at least 2 seconds,
either before or after packaging, so as
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to produce a product which has an ex-
tended shelf life under refrigerated
conditions.

[40 FR 47911, Oct. 10, 1975. Redesignated at 42
FR 32514, June 27, 1977, and further redesig-
nated at 46 FR 63203, Dec. 31, 1981, as amend-
ed at 67 FR 48976, July 29, 2002]

EQUIPMENT AND UTENSILS

§58.912 General construction,
and installation.

repair

The equipment and utensils used for
processing and packaging evaporated,
condensed or ultra pasteurized dairy
products shall be as specified in §58.128.
In addition for certain other equip-
ment, the following requirements shall
be met.

§58.913 Evaporators
pans.

All equipment used in the removal of
moisture from milk or milk products
for the purpose of concentrating the
solids should comply with the require-
ments of the 3-A Sanitary Standards
for Milk and Milk Products Evapo-
rators and Vacuum Pans.

and vacuum

§58.914 Fillers.

Both gravity and vacuum type fillers
shall be of sanitary design and all prod-
uct contact surfaces, if metal, shall be
made of stainless steel or equally cor-
rosion-resistant material; except that,
certain evaporated milk fillers having
brass parts may be approved if free
from corroded surfaces and kept in
good repair. Nonmetallic product con-
tact surfaces shall comply with the re-
quirements for 3-A Sanitary Standards
for Plastic, and Rubber and Rubber-
Like Materials. Fillers shall be de-
signed so that they in no way will con-
taminate or detract from the quality of
the product being packaged.

§58.915 Batch or continuous in-con-
tainer thermal processing equip-
ment.

Batch or continuous in-container
thermal processing equipment shall
meet the requirements of the Food and
Drug Administration for thermally
processed low-acid foods packaged in
hermetically sealed containers (21 CFR
part 113). The equipment shall be main-
tained in such a manner as to assure

§58.920

control of the length of processing and
to minimize the number of damaged
containers.

[67 FR 48977, July 29, 2002]

§58.916 Homogenizer.

Homogenizers where applicable shall
be used to reduce the size of the fat
particles and to evenly disperse them
in the product. Homogenizers shall
comply with the applicable 3-A Sani-
tary Standards.

OPERATIONS AND OPERATING
PROCEDURES

§58.917

There are many operations and pro-
cedures used in the preparation of
evaporated, condensed and ultra pas-
teurized dairy products that are simi-
lar, therefore, the following general re-
quirements will apply when such oper-
ations or procedures are used.

General.

§58.918 Standardization.

The standardization of the product to
obtain a finished product of a given
composition shall be accomplished by
the addition or removal of milkfat,
milk solids-not-fat and/or water. The
ingredients added to accomplish the
desired composition shall be of the
same hygenic quality as the product
being standardized.

§58.919 Pre-heat, pasteurization.

When pasteurization is intended or
required by either the vat method,
HTST method, or by the HHST method
it shall be accomplished by systems
and equipment meeting the require-
ments outlined in §58.128. Pre-heat
temperatures prior to ultra pasteuriza-
tion will be those that have the most
favorable effect on the finished prod-
uct.

§58.920 Homogenization.

Where applicable concentrated prod-
ucts shall be homogenized for the pur-
pose of dispersing the fat throughout
the product. The temperature of the
product at time of homogenization and
the pressure at which homogenization
is accomplished will be that which ac-
complishes the most desired results in
the finished products.
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§58.921 Concentration.

Concentrating by evaporation shall
be accomplished with a minimum of
chemical change in the product. The
equipment and systems used shall in no
way contaminate or adversely affect
the desirability of the finished product.

§58.922 Thermal processing.

The destruction of living organisms
shall be performed in one of the fol-
lowing methods: (a) The complete in-
container method, by heating the con-
tainer and contents to a range of 212 °F
to 280 °F for a sufficient time; (b) by a
continuous flow process at or above 280
°F for at least 2 seconds, then packaged
aseptically; (c) the product is first
processed according to methods as in
paragraph (b) of this section, then
packaged and given further heat treat-
ment to complete the process.

§58.923 Filling containers.

(a) The filling of small containers
with product shall be done in a sani-
tary manner. The containers shall not
contaminate or detract from the qual-
ity of the product in any way. After
filling, the container shall be hermeti-
cally sealed.

(b) Bulk containers for the product
shall be suitable and adequate to pro-
tect the product in storage or transit.
The bulk container (including bulk
tankers) shall be cleaned and sanitized
before filling, and filled and closed in a
sanitary manner.

§58.924 Aseptic filling.

A previously ultra pasteurized prod-
uct shall be filled under conditions
which prevent contamination of the
product by living organisms or spores.
The containers prior to being filled
shall be sterilized and maintained, in a
sterile condition. The containers shall
be sealed in a manner that prevents
contamination of the product.

§58.925 Sweetened condensed.

After condensing, the sweetened con-
densed product should be cooled rap-
idly to about 85 °F to induce crys-
tallization of the oversaturated lac-
tose. When the desired crystallization
is reached further cooling is resumed
to 68°-70 °F.
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§58.926 Heat stability.

Prior to thermal processing of con-
centrated products and where stabi-
lizers are allowed, tests should be made
on the heat stability of the product to
determine necessity for, and the
amount of stabilizer needed. Based on
the stability tests, safe and suitable
stabilizers and emulsifiers may be
added.

§58.927 Storage.

Finished products which are to be
held more than 30 days should be
stored at temperatures below 72 °F Pre-
cautions shall be taken to prevent
freezing of the product.

§58.928 Quality control tests.

All dairy products and other ingredi-
ents shall be subject to inspection for
quality and condition throughout each
processing operation. Quality control
tests shall be made on flow samples as
often as is necessary to check the ef-
fectiveness of processing and manufac-
turing and as an aid in correcting defi-
ciencies. Routine analyses shall be
made on raw materials and finished
products to assure adequate composi-
tion control. For each batch or produc-
tion run a keeping quality test shall be
made to determine product stability.

§58.929 Frequency of sampling for
quality control.

(a) Composition. Sampling and testing
for composition shall be made on
batches of product as often as is nec-
essary to control composition. On con-
tinuous production runs, enough sam-
ples shall be taken throughout the run
to adequately assure composition re-
quirements.

(b) Other chemical analysis or physical
analysis. Such tests shall be performed
as often as is necessary to assure com-
pliance with standards, specifications
or contract requirements.

(c) Weight or volume control. Rep-
resentative samples of the packaged
products shall be checked during the
filling operation to assure compliance
with the stated net weight or volume
on the container.

(d) Keeping quality and stability. A
minimum of one sample from each
batch of product or one representative
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sample per hour from a continuous pro-
duction run shall be taken. For contin-
uous runs, samples shall be taken at
the start, each hour, and at the end of
the run. Samples should also be taken
after resumption of processing fol-
lowing an interruption in continuous
operation. Each sample shall be incu-
bated at 90 °F to 100 °F for seven days.

§58.930 Official test methods.

(a) Chemical. Chemical analysis, ex-
cept where otherwise prescribed herein,
shall be made in accordance with the
methods described in the latest edition
of Official Methods of Analysis of the
AOAC or by the latest edition of Stand-
ard Methods for the Examination of
Dairy Products.

(b) Microbiological. Microbiological
determinations shall be made in ac-
cordance with the methods described in
the latest edition of Standard Methods
for the Examination of Dairy Products.

§58.931 General identification.

Bulk shipping containers shall be leg-
ibly marked with the name of the prod-
uct, net weight, name and address of
manufacturer, processor or distributor,
a lot number and coded date of manu-
facture. Consumer sized containers
shall meet the applicable regulations
of the Food and Drug Administration.

QUALITY SPECIFICATIONS FOR RAW
MATERIALS

§58.932 Milk.

The raw milk shall meet the require-
ments as outlined in §§58.132 through
58.138. Unless processed within two
hours after being received, it shall be
cooled to, and held at a temperature of
45 °F or lower until processed.

§58.933 Stabilizers.

Shall be those permitted by the Food
and Drug Administration’s ‘‘Standards
of Identity” as optional ingredients for
specific products. Stabilizers shall be
free from extraneous material, be of
food grade quality and not be in viola-
tion of the Federal Food, Drug and Cos-
metic Act.

§58.934 Sugars.

Any sugar used in the manufacture of
sweetened condensed or sterilized milk

§58.938

products shall be refined, and of food
grade quality.

§58.935

Such products used as flavor ingredi-
ents shall meet the requirements of the
Food and Drug Administration, ‘“‘Defi-
nitions and Standards of Identity for
Cocoa Products.”

Chocolate and cocoa.

REQUIREMENTS FOR FINISHED PRODUCTS
BEARING USDA OFFICIAL IDENTIFICA-
TION

§58.936 Milk.

To process and package evaporated
and condensed milk of ultra-pasteur-
ized dairy products eligible for official
identification with the USDA Quality
Approved Inspection Shield the raw in-
coming milk shall meet the require-
ments as outlined in §§58.132 through
58.136. Unless processed within two
hours after being received, it shall be
cooled to, and held at a temperature of
45 °F or lower until processed.

§58.937 Physical
evaporated milk.

requirements for

(a) Flavor. The product shall possess
a sweet, pleasing and desirable flavor
with not more than a definite cooked
flavor. It shall be free from scorched,
oxidized or other objectionable tastes
and odors.

(b) Body and texture. The product
shall be of uniform consistency and ap-
pearance. It shall be smooth and free
from fat separation, lumps, clots, gel
formation, coarse milk solids precipi-
tate or sedimentation and extraneous
material.

(c) Color. The color shall be of a nat-
ural white or light cream.

(d) Degree of burn-on. The interior
walls of the container shall not show
excessive burn-on of product (product
fused to more than 75 percent of the
inner surface of the can).

(e) Keeping quality. Samples incu-
bated at 90-100 °F shall show no sen-
sory, chemical or microbiological dete-
rioration after seven days.

§58.938 Physical requirements and
microbiological limits for sweet-
ened condensed milk.

(a) Flavor. Shall be sweet, clean, and
free from rancid, oxidized, scorched,
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fermented, stale or other objectionable
tastes and odors.

(b) Color. Shall be white to light
cream.

(c) Texture. Shall be smooth and uni-
form, free from lumps or coarse graini-
ness. There shall not be sufficient set-
tling of the lactose to cause a deposit
on the bottom of the container.

(d) Body. Shall be sufficiently viscous
so that the product upon being poured
at room temperature piles up above the
surface of that previously poured, but
does not retain a definite form.

(e) Microbiological limits. (1) Coli-
forms, less than 10 per gram; (2) yeasts,
less than 5 per gram; (3) molds, less
than 5 per gram; (4) total plate count,
less than 1,000 per gram.

(f) Keeping quality. Samples incubated
at 90-100 °F shall show no physical evi-
dence of deterioration after seven days.

(g) Composition. Shall meet the min-
imum requirements of the Food and
Drug Administration for sweetened
condensed milk (21 CFR 131.120). In ad-
dition, the quantity of refined sugar
used shall be sufficient to give a sugar-
in-water ratio of not less than 61.5 per-
cent.

(h) Sediment. The amount of sediment
retained on a lintine disc after a sam-
ple composed of 225 grams of product
dissolved in 500 ml. of 140 °F water has
passed through it, shall not exceed 0.10
mg. as indicated by the USDA Sedi-
ment Standard for Milk and Milk Prod-
ucts (7 CFR 58.2726).

[40 FR 47911, Oct. 10, 1975. Redesignated at 42
FR 32514, June 27, 1977, and further redesig-

nated at 46 FR 63203, Dec. 31, 1981, as amend-
ed at 67 FR 48977, July 29, 2002]

Subparts C-V [Reserved]

Subpart W—United States Depart-
ment of Agriculiure Standard
for Ice Cream

SOURCE: 42 FR 56717, Oct. 28, 1977, unless
otherwise noted. Redesignated at 46 FR 63203,
Dec. 31, 1981.

§58.2825 United States Standard for
ice cream.

(a) Ice cream shall contain at least

1.6 pounds of total solids to the gallon,

weigh not less than 4.5 pounds to the
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gallon, and contain not less than 20
percent total milk solids, constitued of
not less than 10 percent milkfat. In no
case shall the content of milk solids
not fat be less than 6 percent. Whey
shall not, by weight, be more than 25
percent of the milk solids not fat.

(b) When one or more of the bulky
optional ingredients, as approved by
the Food and Drug Administration, are
used, the weights of milk fat and total
milk solids (excusive of such fat and
solids in any malted milk used) are not
less than 10 percent and 20 percent, re-
spectively, of the remainder obtained
by subtracting the weight of such op-
tional ingredients, from the weight of
the finished ice cream; but in no case is
the weight of milk fat or total milk
solids less than 8 percent and 16 per-
cent, respectively, of the weight of the
finished ice cream. In calculating the
reduction of milk fat and total milk
solids from the use of bulky optional
ingredients, chocolate and cocoa solids
used shall be considered the bulky in-
gredients. In order to make allowance
for additional sweetening ingredients
needed when bulky ingredients are
used, the weight of chocolate or cocoa
solids may be multiplied by 2.5; the
weight of fruit or nuts used may be
multiplied by 1.4; and the weight of
partially or wholly dried fruits or fruit
juices may be multiplied by appro-
priate factors to obtain the original
weights before drying and this weight
multiplied by 1.4 The finished ice
cream contains not less than 1.6 pounds
to the gallon; except that when the op-
tional ingredient microcrystalline cel-
lulose is used, the finished ice cream
contains not less than 1.6 pounds of
total solids to the gallon and weighs
not less than 4.5 pounds to the gallon
exclusive, in both cases, of the weight
of the microcrystalline cellulose.

(c) Optional characterizing ingredi-
ents, optional sweetening ingredients,
stabilizers, and emulsifiers as approved
by the Food and Drug Administration
may be used.

§58.2826 General identification.

Consumer packaged product shall
comply with the applicable labeling
regulations of the Food and Drug Ad-
ministration.
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§58.2827 Official identification.

(a) The official symbol to be used to
identify product meeting the USDA
standard for ice cream shall be as fol-
lows:

MEETS USDA

INGREDIENT STANDARD

FOR ICE CREAM

(b) Ice cream manufacturing plants
using this symbol shall be USDA ap-
proved as set forth in subpart B of this
regulation, and the ice cream bearing

the symbol shall be manufactured
under continuous resident or contin-
uous nonresident USDA inspection

service in accordance with subpart A of
this regulation. The dairy ingredients
used in such ice cream shall come from
USDA approved plants.

PART 59—LIVESTOCK MANDATORY
REPORTING

Subpart A—General Provisions

Sec.
59.10
59.20
59.30

General administrative provisions.
Recordkeeping.
Definitions.

Subpart B—Cattle Reporting

59.100 Definitions.

59.101 Mandatory daily reporting for live
cattle.

59.102 Mandatory weekly reporting for live
cattle.

59.103 Mandatory reporting of boxed beef
sales.

Subpart C—Swine Reporting

59.200
59.201

Definitions.

General reporting provisions.

59.202 Mandatory daily reporting for swine.

59.203 Mandatory weekly reporting for
swine.

Subpart D—Lamb Reporting

59.300 Definitions.

59.301 Mandatory daily reporting for lambs.

59.302 Mandatory weekly reporting for
lambs.

§59.10

59.303 Mandatory reporting of lamb car-
casses and boxed lamb.

Subpart E—OMB Control Number

59.400 OMB control number assigned pursu-
ant to the Paperwork Reduction Act.

AUTHORITY: 7 U.S.C. 1621 et seq.

SOURCE: 65 FR 75514, Dec. 1, 2000, unless
otherwise noted.

Subpart A—General Provisions

§59.10 General administrative provi-
sions.

(a) Reporting by packers and importers.
A packer or importer shall report all
information required under this Part
on an individual lot basis.

(b) Reporting schedule. Whenever a
packer or importer is required to re-
port information on transactions of
livestock and livestock products under
this Part by a set time, all covered
transactions up to within one half hour
of the reporting deadline shall be re-
ported. Transactions completed during
the one half hour prior to the previous
reporting time, but not reported in the
previous report, shall be reported at
the next scheduled reporting time.

(c) Regional reporting and aggregation.
The Secretary shall make information
obtained under this Part available to
the public only in a manner that:

(1) Ensures that the information is
published on a national and a regional
or statewide basis as the Secretary de-
termines to be appropriate;

(2) Ensures that the identity of a re-
porting person or the entity which
they represent is not disclosed; and

(3) Market information reported to
the Secretary by packers and import-
ers shall be aggregated in such a man-
ner that the market reports issued will
not disclose the identity of persons,
packers and importers, including par-
ties to a contract and packer’s and im-
porter’s proprietary information.

(d) Adjustments. Prior to the publica-
tion of any information required under
this Part, the Secretary may make rea-
sonable adjustments in information re-
ported by packers and importers to re-
flect price aberrations or other unusual
or unique occurrences that the Sec-
retary determines would distort the
published information to the detriment
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of producers, packers, or other market
participants.

(e) Reporting of activities on weekends
and holidays. Livestock and livestock
products committed to a packer, or im-
porter, or purchased, sold, or slaugh-
tered by a packer or importer on a
weekend day or holiday shall be re-
ported to the Secretary in accordance
with the provisions of this Part and re-
ported by the Secretary on the imme-
diately following reporting day. A
packer shall not be required to report
such actions more than once on the im-
mediately following reporting day.

(f) Reporting methods. Whenever infor-
mation is required to be reported under
this Part, it shall be reported by elec-
tronic means and shall adhere to a
standardized format established by the
Secretary to achieve the objectives of
this Part, except in emergencies or in
cases when an alternative method is
agreeable to the entity required to re-
port and AMS.

§59.20 Recordkeeping.

(a) In General. Each packer or im-
porter required to report information
to the Secretary under the Act and this
Part shall maintain for 2 years and
make available to the Secretary the
following information on request:

(1) The original contracts, agree-
ments, receipts, and other records asso-
ciated with any transaction relating to
the purchase, sale, pricing, transpor-
tation, delivery, weighing, slaughter,
or carcass characteristics of all live-
stock or livestock products; and

(2) Such records or other information
as is necessary or appropriate to verify
the accuracy of the information re-
quired to be reported under the Act and
this Part.

(b) Purchases of cattle and swine and
sales of bored beef cuts. A record of a
purchase of a lot of cattle or swine, or
a sale of a unit of boxed beef cuts, by
a packer shall evidence whether the
purchase or sale occurred:

(1) Before 10 a.m. Central Time;

(2) Between 10 a.m. and 2 p.m. Cen-
tral Time; or (3) After 2 p.m. Central
Time.

(c) Purchases of lambs. A record of a
purchase of a lot of lambs by a packer
shall evidence whether the purchase
occurred:
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(1) Before 2 p.m. Central Time; or

(2) After 2 p.m. Central Time.

(d) Sales of lamb carcasses and sales of
boxed lamb cuts. A record of a sale by a
packer of lamb carcasses and cuts, or
of a sale by an importer of lamb cuts
shall evidence time and date the sale
occurred:

(1) Before 2 p.m. Central Time; or

(2) After 2 p.m. Central Time.

(e) Reporting sales of boxed beef cuts
and sales of boxed lamb cuts. (1) Beef
packers must report all sales of boxed
beef items by the applicable Institu-
tional Meat Purchase Specifications
(IMPS) item number or the boxed beef
items’ cutting and trimming specifica-
tions.

(2) Lamb packers and importers must
report all sales of boxed lamb items by
the applicable Institutional Meat Pur-
chase Specifications (IMPS) item num-
ber or the boxed lamb items’ cutting
and trimming specifications.

§59.30 Definitions.

The following definitions apply to
this part.

Base price. The term ‘‘base price”
means the price paid for livestock, de-
livered at the packing plant, before ap-
plication of any premiums or dis-
counts, expressed in dollars per hun-
dred pounds of hot carcass weight.

Basis level. The term ‘‘basis level”
means the agreed on adjustment to a
future price to establish the final price
paid for livestock.

Current slaughter week. The term
“‘current slaughter week’ means the
period beginning Monday, and ending
Sunday, of the week in which a report-
ing day occurs.

Discount. The term ‘‘discount’ means
the adjustment, expressed in dollars
per one hundred pounds, subtracted
from the base price due to weight,
quality characteristics, yield charac-
teristics, livestock class, dark cutting,
breed, or dressing percentage.

Ezxported. The term ‘‘exported’ means
livestock or livestock products that
are physically shipped to locations out-
side of the 50 States.

F.O.B. The term ‘“F.0.B.” means free
on board, regardless of the mode of
transportation, at the point of direct
shipment by the seller to the buyer
(e.g., F.O.B. Plant, F.O.B. Feedlot).
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Imported. The term ‘‘imported”
means livestock that are raised to
slaughter weight outside of the 50
States or livestock products produced
outside of the 50 States.

Institutional meat purchase specifica-
tions. Specifications describing various
meat cuts, meat products, and meat
food products derived from all live-
stock species, commonly abbreviated
“IMPS”, and intended for use by any
meat procuring activity. Copies of the
IMPS may be obtained from the U.S.
Department of Agriculture, Agricul-
tural Marketing Service, Livestock
and Seed Program located at Room
2603 South Building, 1400 Independence
Ave, SW., PO Box 96456, Washington,
DC 20090-6456. Phone (202) 720-4486 or
Fax (202) 720-1112. Copies may also be
obtained over the Internet at:
www.ams.usda.gov/lsg/stand/st-pubs.him.

Livestock. The term ‘‘livestock”
means cattle, swine, and lambs.

Lot. (1) When used in reference to
livestock, the term ‘lot’” means a
group of one or more livestock that is
identified for the purpose of a single
transaction between a buyer and a sell-
er;

(2) When used in reference to lamb
carcasses, the term ‘lot” means a
group of one or more lamb carcasses
sharing a similar weight range cat-
egory and comprising a single trans-
action between a buyer and seller; or

(3) When used in reference to boxed
beef and lamb, the term ‘‘lot’’ means a
group of one or more boxes of beef or
lamb items sharing cutting and trim-
ming specifications and comprising a
single transaction between a buyer and
seller.

Marketing. The term ‘‘marketing”
means the sale or other disposition of
livestock, livestock products, or meat
or meat food products in commerce.

Negotiated purchase. The term ‘‘nego-
tiated purchase’ means a cash or spot
market purchase by a packer of live-
stock from a producer under which the
base price for the livestock is deter-
mined by seller-buyer interaction and
agreement on a delivery day. The live-
stock are scheduled for delivery to the
packer not more than 14 days after the
date on which the livestock are com-
mitted to the packer.

§59.30

Negotiated sale. The term ‘‘negotiated
sale’” means a cash or spot market sale
by a producer of livestock to a packer
under which the base price for the live-
stock is determined by seller-buyer
interaction and agreement on a deliv-
ery day. The livestock are scheduled
for delivery to the packer not later
than 14 days after the date on which
the livestock are committed to the
packer. When used in reference to sales
of boxed beef or lamb cuts or lamb car-
casses the term ‘‘negotiated sale”
means a sale by a packer selling boxed
beef or lamb cuts or lamb carcasses to
a buyer of boxed beef or lamb cuts or
lamb carcasses under which the price
for the boxed beef or lamb cuts or lamb
carcasses is determined by seller-buyer
interaction and agreement on a day.

Origin. The term ‘‘origin’’ means the
State where the livestock were fed to
slaughter weight.

Premium. The term  ‘“‘premium”
means the adjustment, expressed in
dollars per one hundred pounds, added
to the base price due to weight, quality
characteristics, yield characteristics,
livestock class, and breed.

Priced. The term ‘‘priced’” means the
time when the final price is determined
either through buyer-seller interaction
and agreement or as a result of some
other price determining method.

Prior slaughter week. The term ‘‘prior
slaughter week’” means the Monday
through Sunday prior to a reporting
day.

Producer. The term  ‘‘producer”
means any person engaged in the busi-
ness of selling livestock to a packer for
slaughter (including the sale of live-
stock from a packer to another pack-
er).

Purchased. The term ‘‘purchased”
means the agreement on a price, or the
method for calculating a price, deter-
mined through buyer-seller interaction
and agreement.

Reporting day. The term ‘‘reporting
day” means a day on which a packer
conducts business regarding livestock
committed to the packer, or livestock
purchased, sold, or slaughtered by the
packer; the Secretary is required to
make such information available to
the public; and the Department of Ag-
riculture is open to conduct business.
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Secretary. The term ‘‘Secretary”
means the Secretary of Agriculture of
the United States or any other officer
or employee of the Department of Agri-
culture to whom authority has been
delegated or may hereafter be dele-
gated to act in the Secretary’s stead.

State. The term ‘‘State’ means each
of the 50 States.

Subpart B—Cattle Reporting

§59.100 Definitions.

The following definitions apply to
this subpart.

Bozxed beef. The term ‘‘boxed beef”
means those carlot-based portions of a
beef carcass including fresh primals,
subprimals, cuts fabricated from
subprimals (excluding portion-control
cuts such as chops and steaks similar
to those portion cut items described in
the Institutional Meat Purchase Speci-
fications (IMPS) for Fresh Beef Prod-
ucts Series 100, and thin meats (e.g. in-
side and outside skirts, pectoral meat,
cap and wedge meat, and blade meat)
not older than 14 days from date of
manufacture; fresh ground beef, beef
trimmings, and boneless processing
beef not older than 7 days from date of
manufacture; and frozen beef trim-
mings and boneless processing beef not
older than 60 days from date of manu-
facture.

Branded. The term ‘‘branded’ means
boxed beef cuts produced and marketed
under a corporate trademark (for ex-
ample, products that are marketed on
their quality, yield, or breed character-
istics), or boxed beef cuts produced and
marketed under one of USDA’s Meat
Grading and Certification Branch, Cer-
tified Beef programs.

Carcass characteristics. The term
‘“‘carcass characteristics”” means the
range and average carcass weight in
pounds, the quality grade and yield
grade (if applicable), and the average
cattle dressing percentage.

Carlot-based. The term ‘‘carlot-based”
means any transaction between a
buyer and a seller destined for two or
less delivery stops consisting of one or
more individual boxed beef items.

Cattle committed. The term ‘‘cattle
committed” means cattle that are
scheduled to be delivered to a packer
within the 7-day period beginning on
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the date of an agreement to sell the
cattle.

Cattle type. The term ‘‘cattle type”
means the following types of cattle
purchased for slaughter:

(1) Fed steers;

(2) Fed heifers;

(3) Fed Holsteins and other fed dairy
steers and heifers;

(4) Cows; and

(56) Bulls.

Established. The term ‘‘established’,
when used in connection with prices,
means that point in time when the
buyer and seller agree upon a net price.

Formula marketing arrangement.

(1) When used in reference to live cat-
tle, the term ‘‘formula marketing ar-
rangement’” means the advance com-
mitment of cattle for slaughter by any
means other than through a negotiated
purchase or a forward contract, using a
method for calculating price in which
the price is determined at a future
date.

(2) When used in reference to boxed
beef, the term ‘‘formula marketing ar-
rangement’’ means the advance com-
mitment of boxed beef by any means
other than through a negotiated pur-
chase or a forward contract, using a
method for calculating price in which
the price is determined at a future
date.

Forward contract.

(1) When used in reference to live cat-
tle, the term ‘‘forward contact’” means
an agreement for the purchase of cat-
tle, executed in advance of slaughter,
under which the base price is estab-
lished by reference to prices quoted on
the Chicago Mercantile Exchange, or
other comparable publicly available
prices.

(2) When used in reference to boxed
beef, the term ‘‘forward contract”
means an agreement for the sale of
boxed beef, executed in advance of
manufacture, under which the Dbase
price is established by reference to
publicly available quoted prices.

Packer. The term ‘‘packer’” means
any person engaged in the business of
buying cattle in commerce for purposes
of slaughter, of manufacturing or pre-
paring meats or meat food products
from cattle for sale or shipment in
commerce, or of marketing meats or
meat food products from cattle in an
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unmanufactured form acting as a
wholesale broker, dealer, or distributor
in commerce. For any calendar year,
the term ‘‘packer’ includes only a fed-
erally inspected cattle processing plant
that slaughtered an average of 125,000
head of cattle per year during the im-
mediately preceding 5 calendar years.
Additionally, in the case of a cattle
processing plant that did not slaughter
cattle during the immediately pre-
ceding 5 calendar years, it shall be con-
sidered a packer if the Secretary deter-
mines the processing plant should be
considered a packer under this subpart
after considering its capacity.

Packer-owned cattle. The term ‘‘pack-
er-owned cattle” means cattle that a
packer owns for at least 14 days imme-
diately before slaughter.

Prices for cattle. The term ‘‘prices for
cattle’” includes the price per hundred-
weight; the purchase type; the quan-
tity on a live and a dressed weight
basis; the estimated live weight range;
the average live weight; the estimated
percentage of cattle of a USDA quality
grade Choice or better; beef carcass
classification; any premiums or dis-
counts associated with weight, quality
grade, yield grade, or type of purchase;
cattle State of origin; estimated cattle
dressing percentage; and price basis as
F.0.B. feedlot or delivered at the plant.

Terms of trade. The term ‘‘terms of
trade” means, with respect to the pur-
chase of cattle for slaughter:

(1) Whether a packer provided any fi-
nancing agreement or arrangement
with regard to the cattle;

(2) Whether the delivery terms speci-
fied the location of the producer or the
location of the packer’s plant;

(3) Whether the producer is able to
unilaterally specify the date and time
during the business day of the packer
that the cattle are to be delivered for
slaughter; and

(4) The percentage of cattle pur-
chased by a packer as a negotiated pur-
chase that are delivered to the plant
for slaughter more than 7 days, but
fewer than 14 days, after the earlier of
either the date on which the cattle
were committed to the packer, the date
on which the cattle were purchased by
the packer, or the date on which the
cattle were priced by the packer.
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Type of purchase. The term ‘‘type of
purchase’” with respect to -cattle,
means a negotiated purchase, a for-
mula market arrangement, and a for-
ward contract.

Type of sale. The term ‘‘type of sale”
with respect to boxed beef, means a ne-
gotiated sale, a formula market ar-
rangement, and a forward contract.

§59.101 Mandatory daily reporting for
live cattle.

(a) In General. The corporate officers
or officially designated representatives
of each packer processing plant shall
report to the Secretary at least two
times each reporting day not later
than 10:00 a.m. Central Time and not
later than 2:00 p.m. Central Time the
following information for each cattle
type, inclusive since the last reporting,
categorized to clearly delineate domes-
tic from imported market purchases as
described in §59.10(b).

(1) The prices for cattle (per hundred-
weight) established on that day, cat-
egorized by:

(i) The type of purchase;

(ii) The quantity of cattle purchased
on a live weight basis;

(iii) The quantity of cattle purchased
on a dressed weight basis;

(iv) A range and average of estimated
live weights of cattle purchased;

(v) An estimate of the percentage of
the cattle purchased that were of a
quality grade of Choice or better; and

(vi) Any premiums or discounts asso-
ciated with weight, quality grade, or
yield grade expressed in dollars per
hundredweight on a dressed basis.

(2) The quantity of cattle delivered to
the packer (quoted in numbers of head)
on that day, categorized by:

(i) The type of purchase;

(ii) The quantity of cattle delivered
on a live weight basis; and

(iii) The quantity of cattle delivered
on a dressed weight basis.

(3) The quantity of cattle committed
to the packer (quoted in numbers of
head) as of that day, categorized by:

(i) The type of purchase;

(ii) The quantity of cattle committed
on a live weight basis; and

(iii) The quantity of cattle com-
mitted on a dressed weight basis.

(4) The terms of trade regarding the
cattle, as applicable.
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(b) Publication. The Secretary shall
make the information available to the
public not less frequently than three
times each reporting day.

§59.102 Mandatory weekly reporting
for live cattle.

(a) In General. The corporate officers
or officially designated representatives
of each packer processing plant shall
report to the Secretary on the first re-
porting day of each week, not later
than 9:00 a.m. Central Time, the fol-
lowing information applicable to the
prior slaughter week, categorized to
clearly delineate domestic from im-
ported market purchases:

(1) The quantity of cattle purchased
through forward contracts that were
slaughtered;

(2) The quantity of cattle delivered
under a formula marketing arrange-
ment that were slaughtered;

(3) The quantity and carcass charac-
teristics of packer-owned cattle that
were slaughtered;

(4) The quantity, basis level, and de-
livery month for all cattle purchased
through forward contracts;

(5) The range and average of intended
premiums and discounts (including
those associated with weight, quality
grade, yield grade, or type of cattle)
that are expected to be in effect for the
current slaughter week; and

(6) The following information for cat-
tle purchased through a formula mar-
keting arrangement and slaughtered
during the prior slaughter week:

(i) The quantity (quoted in both num-
bers of head and pounds) of cattle;

(ii) The weighted average price paid
for a carcass, including applicable pre-
miums and discounts;

(iii) The range of premiums and dis-
counts paid;

(iv) The weighted average of pre-
miums and discounts paid;

(v) The range of prices paid; and

(vi) The terms of trade regarding the
cattle, as applicable.

(b) Publication. The Secretary shall
make available to the public the infor-
mation obtained under paragraph (a) of
this section on the first reporting day
of the current slaughter week by 10:00
a.m. Central Time.
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§59.103 Mandatory reporting of boxed
beef sales.

(a) Daily reporting. The corporate offi-
cers or officially designated represent-
atives of each packer processing plant
shall report to the Secretary at least
twice each reporting day (once by 10
a.m. Central Time, and once by 2 p.m.
Central Time) the following informa-
tion on total boxed beef domestic and
export sales established on that day in-
clusive since the last reporting as de-
scribed in §59.10(b):

(1) The price for each lot of each
boxed beef sale, quoted in dollars per
hundredweight on a F.O.B. plant basis;

(2) The quantity for each lot of each
sale, quoted by number of pounds sold;
and

(3) The information regarding the
characteristics of each sale is as fol-
lows:

(i) The type of sale;

(ii) The branded product characteris-
tics, if applicable;

(iii) The grade for steer and heifer
beef (e.g., USDA Prime, USDA Choice
or better, USDA Choice, USDA Select,
ungraded no-roll product);

(iv) The grade for cow beef or packer
yield and/or quality sort for cow beef
(e.g., Breakers, Boners, White Cow);

(v) The cut of beef, referencing the
most recent version of the Institu-
tional Meat Purchase Specifications
(IMPS), when applicable;

(vi) The trim specification;

(vii) The weight range of the cut;

(viii) The product delivery period;
and

(ix) The beef type (steer/heifer, dairy
steer/heifer, or cow).

(b) Publication. The Secretary shall
make available to the public the infor-
mation obtained under paragraph (a) of
this section not less frequently than
twice each reporting day.

Subpart C—Swine Reporting

§59.200 Definitions.

The following definitions apply to
this subpart.

Affiliate. The term ‘‘affiliate’, with
respect to a packer, means:

(1) A person that directly or indi-
rectly owns, controls, or holds with
power to vote, 5 percent or more of the
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outstanding voting securities of the
packer;

(2) A person 5 percent or more of
whose outstanding voting securities
are directly or indirectly owned, con-
trolled, or held with power to vote, by
the packer; and

(3) A person that directly or indi-
rectly controls, or is controlled by or
under common control with, the pack-
er.

Applicable reporting period. The term
‘“‘applicable reporting period” means
the period of time prescribed by the
prior day report, the morning report,
and the afternoon report, as provided
in §59.202.

Average carcass weight. The term
‘“‘average carcass weight”” means the
weight obtained by dividing the total
carcass weight of the swine slaughtered
at the packing plant during the appli-
cable reporting period by the number
of these same swine.

Average lean percentage. The term
‘‘average lean percentage’” means the
value equal to the average percentage
of the carcass weight comprised of lean
meat for the swine slaughtered during
the applicable reporting period. When-
ever the packer changes the manner in
which the average lean percentage is
calculated, the packer shall make
available to the Secretary the under-
lying data, applicable methodology and
formulae, and supporting materials
used to determine the average lean per-
centage, which the Secretary may con-
vert either to the carcass measure-
ments or lean percentage of the swine
of the individual packer to correlate to
a common percent lean measurement.

Average net price. The term ‘‘average
net price” means the quotient (stated
per hundred pounds of carcass weight
of swine) obtained by dividing the total
amount paid for the swine slaughtered
at a packing plant during the applica-
ble reporting period (including all pre-
miums and less all discounts) by the
total carcass weight of the swine (in
hundred pound increments).

Average sort loss. The term ‘‘average
sort loss” means the average discount
(in dollars per hundred pounds carcass
weight) for swine slaughtered during
the applicable reporting period, result-
ing from the fact that the swine did
not fall within the individual packer’s
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established carcass weight range or lot
variation range.

Backfat. The term ‘‘backfat’” means
the fat thickness (in inches) measured
between the third and fourth rib from
the last rib, 7 centimeters from the
carcass split (or adjusted from the indi-
vidual packer’s measurement to that
reference point using an adjustment
made by the Secretary) of the swine
slaughtered during the applicable re-
porting period.

Barrow. The term ‘‘barrow’ means a
neutered male swine, with the
neutering performed before the swine
reached sexual maturity.

Base market hog. The term ‘‘base mar-
ket hog’ means a hog for which no dis-
counts are subtracted from and no pre-
miums are added to the base price.

Base price. The term ‘‘base price”
means the price from which no dis-
counts are subtracted and no premiums
are added.

Boars. The term ‘‘boar” means a sex-
ually-intact male swine.

Bred female swine. The term ‘‘bred fe-
male swine” means any female swine,
whether a sow or gilt, that has been
mated or inseminated, or has been con-
firmed, to be pregnant.

Formula price. The term ‘‘formula
price’” means a price determined by a
mathematical formula under which the
price established for a specified market
serves as the basis for the formula.

Gilt. The term ‘‘gilt’” means a young
female swine that has not produced a
litter.

Highest net price. The term ‘‘highest
net price” means the highest net price
paid for a single lot or group of swine
slaughtered at a packing plant during
the applicable reporting period per
hundred pounds of carcass weight of
swine.

Hog Class. The term ‘hog class”
means, as applicable, barrows or gilts;
sows; or boars or stags.

Loin depth. The term ‘loin depth”
means the muscle depth (in inches)
measured between the third and fourth
ribs from the last rib, 7 centimeters
from the carcass split (or adjusted from
the individual packer’s measurement
to that reference point using an adjust-
ment made by the Secretary) of the
swine slaughtered during the applica-
ble reporting period.
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Lowest net price. The term ‘‘lowest
net price’” means the lowest net price
paid for a single lot or group of swine
slaughtered at a packing plant during
the applicable reporting period per
hundred pounds of carcass weight of
swine.

Net price. The term ‘‘net price”
means the total amount paid by a
packer to a producer (including all pre-
miums, less all discounts) per hundred
pounds of carcass weight of swine de-
livered at the plant. The total amount
paid shall include any sum deducted
from the price (per hundredweight)
paid to a producer that reflects the re-
payment of a balance owed by the pro-
ducer to the packer or the accumula-
tion of a balance to later be repaid by
the packer to the producer. The total
amount paid shall exclude any sum
earlier paid to a producer that must be
repaid to the packer.

Noncarcass merit premium. The term
‘“‘noncarcass merit premium’ means an
increase in the base price of the swine
offered by an individual packer or
packing plant, based on any factor
other than the characteristics of the
carcass, if the actual amount of the
premium is known before the sale and
delivery of the swine.

Other market formula purchase. The
term ‘‘other market formula purchase”’
means a purchase of swine by a packer
in which the pricing mechanism is a
formula price based on any market
other than the market for swine, pork,
or a pork product. The term ‘‘other
market formula purchase’ includes a
formula purchase in a case which the
price formula is based on 1 or more fu-
tures or options contracts.

Other purchase arrangement. The term
‘“‘other purchase arrangement’ means a
purchase of swine by a packer that is
not a negotiated purchase, swine or
pork market formula purchase, or
other market formula purchase; and
does not involve packer-owned swine.

Packer. The term ‘‘packer’” means
any person engaged in the business of
buying swine in commerce for purposes
of slaughter, of manufacturing or pre-
paring meats or meat food products
from swine for sale or shipment in
commerce, or of marketing meats or
meat food products from swine in an
unmanufactured form acting as a
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wholesale broker, dealer, or distributor
in commerce. For any calendar year,
the term ‘‘packer’ includes only a fed-
erally inspected swine processing plant
that slaughtered an average of 100,000
head of swine per year during the im-
mediately preceding 5 calendar years.
Additionally, in the case of a swine
processing plant that did not slaughter
swine during the immediately bpre-
ceding 5 calendar years, it shall be con-
sidered a packer if the Secretary deter-
mines the processing plant should be
considered a packer under this subpart
after considering its capacity.

Packer-owned swine. The term ‘‘pack-
er-owned swine” means swine that a
packer (including a subsidiary or affil-
iate of the packer) owns for at least 14
days immediately before slaughter.

Packer-sold swine. The term ‘‘packer-
sold swine’” means the swine that are
owned by a packer (including a sub-
sidiary or affiliate of the packer) for
more than 14 days immediately before
sale for slaughter; and sold for slaugh-
ter to another packer.

Pork. The term ‘‘pork”
meat of a porcine animal.

Pork product. The term ‘‘pork prod-
uct” means a product or byproduct
produced or processed in whole or in
part from pork.

Purchase data. The term ‘‘purchase
data’ means all of the applicable data,
including base price and weight (if pur-
chased 1live), for all swine purchased
during the applicable reporting period,
regardless of the expected delivery date
of the swine, reported by:

(1) Hog class;

(2) Type of purchase; and

(3) Packer-owned swine.

Slaughter data. The term ‘‘slaughter
data’ means all of the applicable data
for all swine slaughtered by a packer
during the applicable reporting period,
regardless of whether the price of the
swine was negotiated or otherwise de-
termined, reported by:

(1) Hog class;

(2) Type of purchase; and

(3) Packer-owned swine.

Sow. The term ‘‘sow’ means an adult
female swine that has produced 1 or
more litters.

Stag. The term ‘‘stag’ means a male
swine that was neutered after reaching
sexual maturity.

means the
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Swine. The term ‘‘swine’” means a
porcine animal raised to be a feeder
pig, raised for seedstock, or raised for
slaughter.

Swine committed. The term ‘‘swine
committed” means swine scheduled
and delivered to a packer within the 14-
day period beginning on the date of an
agreement to sell the swine.

Swine or pork market formula purchase.
The term ‘‘swine or pork market for-
mula purchase” means a purchase of
swine by a packer in which the pricing
mechanism is a formula price based on
a market for swine, pork, or a pork
product, other than a future or option
for swine, pork, or a pork product.

Type of purchase. The term ‘‘type of
purchase’, with respect to swine,
means:

(1) A negotiated purchase;

(2) Other market formula purchase;

(3) A swine or pork market formula
purchase; and

(4) Other purchase arrangement.

§59.201 General reporting provisions.

(a) Packer-owned swine. Information
required under this section for packer-
owned swine shall include quantity and
carcass characteristics, but not price.

(b) Type of Purchase. If information
regarding the type of purchase is re-
quired under this section, the informa-
tion shall be reported according to the
numbers and percentages of each type
of purchase comprising:

(1) Packer-sold swine; and

(2) All other swine.

§59.202 Mandatory daily reporting for
swine.

(a) Prior day report. The corporate of-
ficers or officially designated rep-
resentatives of each packer shall report
to the Secretary for each business day
of the packer not later than 7:00 a.m.
Central Time on each reporting day in-
formation regarding all swine pur-
chased, priced, or slaughtered during
the prior business day of the packer as
specified in §59.10(b):

(1) All purchase data, reported by lot,
including:

(i) The total number of swine pur-
chased;

(ii) The total number of swine sched-
uled for delivery to a packer for
slaughter;
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(iii) The base price and weight for all
swine purchased on a live weight basis;
and

(iv) The base price and premiums and
discounts paid for carcass characteris-
tics for all swine purchased on a car-
cass basis for which a price has been es-
tablished. For swine that were not
priced, this information shall be re-
ported on the next prior day report
after the price is established.

(2) The following slaughter data for
the total number of swine slaughtered:

(i) The average net price;

(ii) The lowest net price;

(iii) The highest net price;

(iv) The average carcass weight;

(v) The average sort loss;

(vi) The average backfat;

(vii) The average loin depth;

(viii) The average lean percentage;
and

(ix) Total quantity slaughtered.

(3) Packer purchase commitments,
which shall be equal to the number of
swine scheduled for delivery to a pack-
er for slaughter for each of the next 14
calendar days.

(4) Publication. The Secretary shall
publish the information obtained under
this paragraph in a prior day report not
later than 8:00 a.m. Central Time on
the reporting day on which the infor-
mation is received from the packer.

(b) Morning report. The corporate offi-
cers or officially designated represent-
atives of each packer processing plant
shall report to the Secretary not later
than 10:00 a.m. Central Time each re-
porting day as described in §59.10(b):

(1) The packer’s best estimate of the
total number of swine and packer-
owned swine expected to be purchased
throughout the reporting day through
each type of purchase;

(2) The total number of swine and
packer-owned swine purchased up to
that time of the reporting day through
each type of purchase;

(3) All purchase data for base market
hogs purchased up to that time of the
reporting day through negotiated pur-
chases; and

(4) All purchase data for base market
hogs purchased through each type of
purchase other than negotiated pur-
chase up to that time of the reporting
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day, unless such information is un-
available due to pricing that is deter-
mined on a delayed basis. The packer
shall report information on such pur-
chases on the first reporting day or
scheduled reporting time on a report-
ing day after the price has been deter-
mined.

(5) Publication. The Secretary shall
publish the information obtained under
this paragraph in the morning report
as soon as practicable, but not later
than 11 a.m. Central Time, on each re-
porting day.

(c) Afternoon report. The corporate of-
ficers or officially designated rep-
resentatives of each packer processing
plant shall report to the Secretary not
later than 2:00 p.m. Central Time each
reporting day as described in §59.10(b):

(1) The packer’s best estimate of the
total number of swine and packer-
owned swine expected to be purchased
throughout the reporting day through
each type of purchase;

(2) The total number of swine and
packer-owned swine purchased up to
that time of the reporting day through
each type of purchase;

(3) The base price paid for all base
market hogs purchased up to that time
of the reporting day through nego-
tiated purchases; and

(4) The base price paid for all base
market hogs purchased through each
type of purchase other than negotiated
purchase up to that time of the report-
ing day, unless such information is un-
available due to pricing that is deter-
mined on a delayed basis. The packer
shall report information on such pur-
chases on the first reporting day or
scheduled reporting time on a report-
ing day after the price has been deter-
mined.

(6) Publication. The Secretary shall
publish the information obtained under
this paragraph in the afternoon report
as soon as practicable, but not later
than 3:00 p.m. Central Time, on each
reporting day.

§59.203 Mandatory weekly reporting
for swine.

(a) Weekly moncarcass merit premium
report. Not later than 4:00 p.m. Central
Time in accordance with §59.10(b) on
the first reporting day of each week,
the corporate officers or officially des-

7 CFR Ch. | (1-1-07 Edition)

ignated representatives of each packer
processing plant shall report to the
Secretary a noncarcass merit premium
report that lists:

(1) Each category of standard noncar-
cass merit premiums used by the pack-
er in the prior slaughter week; and

(2) The dollar value (in dollars per
hundred pounds of carcass weight) paid
to producers by the packer, by cat-
egory.

(b) Premium list. A packer shall main-
tain and make available to a producer,
on request, a current listing of the dol-
lar values (per hundred pounds of car-
cass weight) of each noncarcass merit
premium used by the packer during the
current or the prior slaughter week.

(c) Publication. The Secretary shall
publish the information obtained under
this subsection as soon as practicable,
but not later than 5:00 p.m. Central
Time, on the first reporting day of each
week.

Subpart D—Lamb Reporting

§59.300 Definitions.

The following definitions apply to
this subpart.

Boxed lamb. The term ‘‘boxed lamb”
means those carlot-based portions of a
lamb carcass including fresh primals,
subprimals, cuts fabricated from
subprimals (excluding portion-control
cuts such as chops and steaks similar
to those portion cut items described in
the Institutional Meat Purchase Speci-
fications (IMPS) for Fresh Lamb and
Mutton Series 200, and thin meats (e.g.
inside and outside sKkirts, pectoral
meat, cap and wedge meat, and blade
meat) not older than 14 days from date
of manufacture; fresh ground lamb,
lamb trimmings, and boneless proc-
essing lamb not older than 7 days from
date of manufacture; frozen primals,
subprimals, cuts fabricated from
subprimals, and thin meats not older
than 180 days from date of manufac-
ture; and frozen ground lamb, lamb
trimmings, and boneless processing
lamb not older than 90 days from date
of manufacture.

Branded. The term ‘‘branded’ means
boxed lamb cuts produced and mar-
keted under a corporate trademark (for
example, products that are marketed
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on their quality, yield, or breed charac-
teristics), or boxed lamb cuts produced
and marketed under one of USDA’s

Meat Grading and Certification
Branch, Certified programs.
Carcass characteristics. The term

‘“‘carcass characteristics”” means the
range and average carcass weight in
pounds, the quality grade and yield
grade (if applicable), and the lamb av-
erage dressing percentage.

Carlot-based. The term Carlot-based
when used in reference to lamb carcass
sales means any transaction between a
buyer and a seller destined for three or
more delivery stops consisting of any
combination of carcass weights. When
used in reference to boxed lamb cuts
sales, the term Carlot-based means any
transaction between a buyer and a sell-
er consisting of 1,000 pounds or more of
one or more individual boxed lamb
items.

Established. The term ‘‘established’,
when used in connection with prices,
means that point in time when the
buyer and seller agree upon a net price.

Formula marketing arrangement.

(1) When used in reference to live
lambs, the term ‘‘formula marketing
arrangement’® means the advance com-
mitment of lambs for slaughter by any
means other than through a negotiated
purchase or a forward contract, using a
method for calculating price in which
the price is determined at a future
date.

(2) When used in reference to boxed
lamb, the term ‘‘formula marketing ar-
rangement’’ means the advance com-
mitment of boxed lamb by any means
other than through a negotiated pur-
chase or a forward contract, using a
method for calculating price in which
the price is determined at a future
date.

Forward contract.

(1) When used in reference to live
lambs, the term ‘‘forward contact”
means an agreement for the purchase
of lambs, executed in advance of
slaughter, under which the base price
is established by reference to publicly
available prices.

(2) When used in reference to boxed
lamb, the term ‘forward contract”
means an agreement for the sale of
boxed lamb, executed in advance of
manufacture, under which the Dbase
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price is established by reference to
publicly available quoted prices.

Importer. The term ‘‘importer’” means
any person engaged in the business of
importing lamb meat products who
takes ownership of such lamb meat
products with the intent to sell or ship
in U.S. commerce. For any calendar
year, the term includes only those that
imported an average of 2,500 metric
tons of lamb meat products per year
during the immediately preceding 5
calendar years. Additionally, the term
includes those that did not import an
average of 2,500 metric tons of lamb
meat products during the immediately
preceding 5 calendar years, if the Sec-
retary determines that the person
should be considered an importer based
on their volume of lamb imports.

Lambs committed. The term ‘‘lambs
committed” means lambs that are
scheduled to be delivered to a packer
within the 7-day period beginning on
the date of an agreement to sell the
lambs.

Packer. The term ‘‘packer’” means
any person engaged in the business of
buying lambs in commerce for purposes
of slaughter, of manufacturing or pre-
paring meat products from lambs for
sale or shipment in commerce, or of
marketing meats or meat products
from lambs in an unmanufactured form
acting as a wholesale broker, dealer, or
distributor in commerce. For any cal-
endar year, the term includes only a
federally inspected lamb processing
plant which slaughtered or processed
the equivalent of an average of 75,000
head of lambs per year during the im-
mediately preceding 5 calendar years.
Additionally, the term includes a lamb
processing plant that did not slaughter
or process an average of 75,000 lambs
during the immediately preceding 5
calendar years if the Secretary deter-
mines that the processing plant should
be considered a packer after consid-
ering its capacity.

Packer-owned lambs. The term ‘‘pack-
er-owned lambs’” means lambs that a
packer owns for at least 14 days imme-
diately before slaughter.

Terms of trade. The term ‘‘terms of
trade” includes, with respect to the
purchase of lambs for slaughter:
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(1) Whether a packer provided any fi-
nancing agreement or arrangement
with regard to the lambs;

(2) Whether the delivery terms speci-
fied the location of the producer or the
location of the packer’s plant;

(3) Whether the producer is able to
unilaterally specify the date that the
lambs are to be delivered for slaughter;
and

(4) The percentage of lambs pur-
chased by a packer as a negotiated pur-
chase that are delivered to the plant
for slaughter more than 7 days, but less
than 14 days, after the earlier of either:

(i) The date on which the lambs were
committed to the packer;

(ii) The date on which the lambs were
purchased by the packer; or

(iii) The date on which the lambs
were priced by the packer.

Type of purchase. The term ‘‘type of
purchase’” means a negotiated pur-
chase, a formula market arrangement,
and a forward contract.

Type of sale. The term ‘‘type of sale”
with respect to boxed lamb, means a
negotiated sale, a formula market ar-
rangement, and a forward contract.

[66 FR 75514, Dec. 1, 2000, as amended at 69
FR 53789, Sept. 2, 2004]

§59.301 Mandatory daily reporting for
lambs.

(a) In general. The corporate officers
or officially designated representatives
of each packer processing plant shall
report to the Secretary at least once
each reporting day not later than 2:00
p.m. Central Time the following infor-
mation for lamb, categorized to clearly
delineate domestic from imported mar-
ket purchases as described in §59.10(b):

(1) The prices for lambs (per hundred-
weight) established on that day as
F.0.B. feedlot or delivered at the plant,
categorized by:

(i) The type of purchase;

(ii) The class of lamb;

(iii) The quantity of lambs purchased
on a live weight basis;

(iv) The quantity of lambs purchased
on a dressed weight basis;

(v) A range and average of estimated
live weights of lambs purchased;

(vi) An estimate of the percentage of
the lambs purchased that were of a
quality grade of Choice or better;
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(vii) Any premiums or discounts as-
sociated with weight, quality grade,
yield grade, or any type of purchase;

(viii) Lamb State of origin;

(ix) The pelt type; and

(x) The estimated lamb dressing per-
centage.

(2) The quantity of lambs delivered to
the packer (quoted in numbers of head)
on that day, categorized by:

(i) The type of purchase;

(ii) The quantity of lambs delivered
on a live weight basis; and

(iii) The quantity of lambs delivered
on a dressed weight basis.

(3) The quantity of lambs committed
to the packer (quoted in numbers of
head) as of that day, categorized by:

(i) The type of purchase;

(ii) The quantity of lambs committed
on a live weight basis; and

(iii) The quantity of lambs com-
mitted on a dressed weight basis.

(4) The terms of trade regarding the
lambs, as applicable.

(b) Publication. The Secretary shall
make the information available to the
public not less than once each report-
ing day.

§59.302 Mandatory weekly reporting
for lambs.

(a) In general. The corporate officers
or officially designated representatives
of each packer processing plant shall
report to the Secretary the following
information applicable to the prior
slaughter week contained in para-
graphs (a)(1) through (a)(4) and (a)(6) of
this section not later than 9 a.m. Cen-
tral Time on the second reporting day
of the current slaughter week, and the
following information applicable to the
prior slaughter week contained in para-
graph (a)(b) of this section not later
than 9:00 a.m. Central Time on the first
reporting day of the current slaughter
week categorized to clearly delineate
domestic from imported market pur-
chases:

(1) The quantity of lambs purchased
through forward contracts that were
slaughtered;

(2) The quantity of lambs delivered
under a formula marketing arrange-
ment that were slaughtered;

(3) The quantity and carcass charac-
teristics of packer-owned lambs that
were slaughtered;
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(4) The quantity, basis level, and de-
livery month for all lambs purchased
through forward contracts;

(5) The following information appli-
cable to the current slaughter week.
The range and average of intended pre-
miums and discounts (including those
associated with weight, quality grade,
yield grade, or type of lamb) that are
expected to be in effect for the current
slaughter week; and

(6) The following information for
lambs purchased through a formula
marketing arrangement and slaugh-
tered during the prior slaughter week,
categorized to clearly delineate domes-
tic from imported market purchases:

(i) The quantity (quoted in both num-
bers of head and pounds) of lambs;

(ii) The weighted average price paid
for a carcass, including applicable pre-
miums and discounts;

(iii) The range of premiums and dis-
counts paid;

(iv) The weighted average of pre-
miums and discounts paid;

(v) The range of prices paid; and

(vi) The terms of trade regarding the
lambs, as applicable.

(b) Publication. The Secretary shall
make available to the public the infor-
mation obtained under paragraphs
(a)(1) through (a)(4) and (a)(6) of this
section on the second reporting day of
the current slaughter week and infor-
mation obtained in paragraph (a)(5) of
this section on the first reporting day
of the current slaughter week.

§59.303 Mandatory reporting of lamb
carcasses and boxed lamb.

(a) Daily reporting of lamb carcass
transactions. The corporate officers or
officially designated representatives of
each packer shall report to the Sec-
retary each reporting day the following
information on total carlot-based lamb
carcass transactions not later than 3:00
p.m. Central Time in accordance with
§59.10(b):

(1) The price for each lot of each
lamb carcass transaction, quoted in
dollars per hundredweight on an F.O.B.
plant basis;

(2) The quantity for each lot of each
transaction, quoted by number of car-
casses sold; and

§59.303

(3) The following information regard-
ing the characteristics of each trans-
action:

(i) The type of sale;

(ii) The USDA quality grade of lamb;

(iii) The USDA yield grade;

(iv) The estimated weight range of
the carcasses; and

(v) The product delivery period.

(b) Daily reporting of domestic boxed
lamb sales. The corporate officers or of-
ficially designated representatives of
each packer shall report to the Sec-
retary each reporting day the following
information on total domestic boxed
lamb cut sales not later than 2:30 p.m.
Central Time as described in §59.10(b):

(1) The price for each lot of each
boxed lamb cut sale, quoted in dollars
per hundredweight on a F.O0.B. plant
basis;

(2) The quantity for each lot of each
sale, quoted by product weight sold;
and

(3) The following information regard-
ing the characteristics of each trans-
action:

(i) The type of sale;

(ii) The branded product characteris-
tics, if applicable;

(iii) The U.S.D.A. quality grade of
lamb;

(iv) The cut of lamb, referencing the
most recent version of the Institu-
tional Meat Purchase Specifications
(IMPS), when applicable;

(v) U.S.D.A. yield grade, if applicable;

(vi) The product state of refrigera-
tion;

(vii) The weight range of the cut; and

(viii) The product delivery period.

(c) Weekly reporting of imported boxed
lamb sales. The corporate officers or of-
ficially designated representatives of
each lamb importer shall report to the
Secretary on the first reporting day of
each week the following information
applicable to the prior week for im-
ported boxed lamb cut sales not later
than 10 a.m. Central Time:

(1) The price for each lot of a boxed
lamb cut sale, quoted in dollars per
hundredweight on a F.O.B. plant basis;

(2) The quantity for each lot of a
transaction, quoted by product weight
sold; and

(3) The following information regard-
ing the characteristics of each trans-
action:
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(i) The type of sale;

(ii) The branded product characteris-
tics, if applicable;

(iii) The cut of lamb, referencing the
most recent version of the Institu-
tional Meat Purchase Specifications
(IMPS), when applicable;

(iv) The product state of refrigera-
tion;

(v) The weight range of the cut; and

(vi) The product delivery period.

(d) Publication. The Secretary shall
make available to the public the infor-
mation required to be reported in para-
graphs (a) and (b) of this section not
less frequently than once each report-
ing day and the information required
to be reported in paragraph (c) of this
section on the first reporting day of
the current slaughter week.

Subpart E—OMB Control Number

§59.400 OMB control number assigned
pursuant to the Paperwork Reduc-
tion Act.

The information collection and rec-
ordkeeping requirements of this part
have been approved by the Office of
Management and Budget (OMB) under
the provisions of 44 U.S.C. Chapter 35
and have been assigned OMB Control
Number 0581-0186.

PART 60—COUNTRY OF ORIGIN
LABELING FOR FISH AND SHELLFISH

Subpart A—General Provisions

DEFINITIONS

Sec.

60.101
60.102
60.103
60.104
60.105

Act.

AMS.

[Reserved]
Consumer package.
Covered commodity.
60.106 Farm-raised fish.
60.107 Food service establishment.
60.108-60.110 [Reserved]
60.111 Hatched.

60.112 Ingredient.

60.113 [Reserved]

60.114 Legibly.

60.115 [Reserved]

60.116 Person.

60.117-60.118 [Reserved]
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60.122 Production step.
60.123 Raised.
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60.125
60.126
60.127
60.128
60.129
60.130
60.131
60.132
60.133

Secretary.

[Reserved]

United States.

United States country of origin.
USDA.

U.S. flagged vessel.

Vessel flag.

Waters of the United States.
Wild fish and shellfish.

COUNTRY OF ORIGIN NOTIFICATION

60.200
60.300

Country of origin notification.
Markings.

RECORDKEEPING

60.400 Recordkeeping requirements.

APPENDIX A TO SUBPART A—EXCLUSIVE EcCO-
NOMIC ZONE AND MARITIME BOUNDARIES;
NOTICE OF LIMITS

Subpart B [Reserved]

AUTHORITY: 7 U.S.C. 1621 et seq.

SOURCE: 69 FR 59743, Oct. 5, 2004, unless
otherwise noted.

Subpart A—General Provisions
DEFINITIONS

§60.101 Act.

Act means the Agricultural Mar-
keting Act of 1946, (7 U.S.C. 1621 et seq.).

§60.102 AMS.

AMS means the Agricultural Mar-
keting Service, United States Depart-
ment of Agriculture.

§60.103 [Reserved]

§60.104 Consumer package.

Consumer package means any con-
tainer or wrapping in which a covered
commodity is enclosed for the delivery
and/or display of such commodity to
retail purchasers.

§60.105 Covered commodity.

(a) Covered commodity means:

(1)—(2) [Reserved]

(3) Farm-raised fish and shellfish (in-
cluding fillets, steaks, nuggets, and
any other flesh);

(4) Wild fish and shellfish (including
fillets, steaks, nuggets, and any other
flesh);

(5)-(6) [Reserved]

(b) Covered commodities are excluded
from this part if the commodity is an
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ingredient in a processed food item as
defined in §60.119.

§60.106 Farm-raised fish.

Farm-raised fish means fish or shell-
fish that have been harvested in con-
trolled environments, including ocean-
ranched (e.g., penned) fish and includ-
ing shellfish harvested from leased
beds that have been subjected to pro-
duction enhancements such as pro-
viding protection from predators, the
addition of artificial structures, or pro-
viding nutrients; and fillets, steaks,
nuggets, and any other flesh from a
farm-raised fish or shellfish.

§60.107

Food service establishment means a
restaurant, cafeteria, lunch room, food
stand, saloon, tavern, bar, lounge, or
other similar facility operated as an
enterprise engaged in the business of
selling food to the public. Similar food
service facilities include salad bars,
delicatessens, and other food enter-
prises located within retail establish-
ments that provide ready-to-eat foods
that are consumed either on or outside
of the retailer’s premises.

Food service establishment.

§60.108-60.110 [Reserved]
§60.111 Hatched.

Hatched means emerged from the egg.

§60.112 Ingredient.

Ingredient means a component either
in part or in full, of a finished retail
food product.

§60.113 [Reserved]

§60.114 Legibly.

Legibly means text that can be easily
read by a consumer.

§60.115 [Reserved]

§60.116 Person.

Person means any individual, part-
nership, corporation, association, or
other legal entity.

§§60.117-60.118 [Reserved]

§60.119 Processed food item.

Processed food item means a retail
item derived from fish or shellfish that

§60.124

has undergone specific processing re-
sulting in a change in the character of
the covered commodity, or that has
been combined with at least one other
covered commodity or other sub-
stantive food component (e.g.,
breading, tomato sauce), except that
the addition of a component (such as
water, salt, or sugar) that enhances or
represents a further step in the prepa-
ration of the product for consumption,
would not in itself result in a processed
food item. Specific processing that re-
sults in a change in the character of
the covered commodity includes cook-
ing (e.g., frying, broiling, grilling, boil-
ing, steaming, baking, roasting), cur-
ing (e.g., salt curing, sugar curing, dry-
ing), smoking (hot or cold), and re-
structuring (e.g., emulsifying and ex-
truding, compressing into blocks and
cutting into portions). Examples of
items excluded include fish sticks,
surimi, mussels in tomato sauce, sea-
food medley, coconut shrimp, soups,
stews, and chowders, sauces, Dpates,
salmon that has been smoked, mari-
nated fish fillets, canned tuna, canned
sardines, canned salmon, crab salad,
shrimp cocktail, gefilte fish, sushi, and
breaded shrimp.

§§60.120-60.121 [Reserved]

§60.122 Production step.

Production step means in the case of:

(a) [Reserved]

(b) Farm-raised Fish and Shellfish:
Hatched, raised, harvested, and proc-
essed.

(c) Wild Fish and Shellfish: Har-
vested and processed.

§60.123 Raised.

Raised means in the case of:

(a) [Reserved]

(b) Farm-raised fish and shellfish as
it relates to the production steps de-
fined in §60.122: the period of time from
hatched to harvested.

§60.124 Retailer.

Retailer means any person licensed as
a retailer under the Perishable Agricul-
tural Commodities Act of 1930 (7 U.S.C.
499a(b)).
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§60.125 Secretary.

Secretary means the Secretary of Ag-
riculture of the United States or any
person to whom the Secretary’s au-
thority has been delegated.

§60.126 [Reserved]

§60.127 TUnited States.

United States means the 50 States, the
District of Columbia, the Common-
wealth of Puerto Rico, the U.S. Virgin
Islands, American Samoa, Guam, the
Northern Mariana Islands, and any
other Commonwealth, territory, or
possession of the United States, and
the waters of the United States as de-
fined in §60.132.

§60.128 United States country of ori-
gin.

United States country of origin means
in the case of:

(a)-(b) [Reserved]

(c) Farm-raised fish and shellfish:
from fish or shellfish hatched, raised,
harvested, and processed in the United
States, and that has not undergone a
substantial transformation (as estab-
lished by U.S. Customs and Border Pro-
tection) outside of the United States.

(d) Wild-fish and shellfish: from fish
or shellfish harvested in the waters of
the United States or by a U.S. flagged
vessel and processed in the TUnited
States or aboard a U.S. flagged vessel,
and that has not undergone a substan-
tial transformation (as established by
U.S. Customs and Border Protection)
outside of the United States.

(e)—(f) [Reserved]

§60.129 USDA.

USDA means the United States De-
partment of Agriculture.

§60.130 U.S. flagged vessel.

U.S. flagged vessel means:

(a) Any vessel documented under
chapter 121 of title 46, United States
Code; or

(b) Any vessel numbered in accord-
ance with chapter 123 of title 46, United
States Code.

§60.131 Vessel flag.

Vessel flag means the country of reg-
istry for a vessel, ship, or boat.
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§60.132 Waters of the United States.

Waters of the United States means
those fresh and ocean waters contained
within the outer limit of the Exclusive
Economic Zone (EEZ) of the United
States as described in Department of
State Public Notice 2237 published in
the FEDERAL REGISTER volume 60, No.
163, August 23, 1995, pages 43825—43829.
The Department of State notice is re-
published in appendix A to this sub-
part.

§60.133 Wild fish and shellfish.

Wild fish and shellfish means natu-
rally-born or hatchery-originated fish
or shellfish released in the wild, and
caught, taken, or harvested from non-
controlled waters or beds; and fillets,
steaks, nuggets, and any other flesh
from a wild fish or shellfish.

COUNTRY OF ORIGIN NOTIFICATION

§60.200 Country of origin notification.

In providing notice of the country of
origin as required by the Act, the fol-
lowing requirements shall be followed
by retailers:

(a) General. Labeling of covered com-
modities offered for sale whether indi-
vidually, in a bulk bin, display case,
carton, crate, barrel, cluster, or con-
sumer package must contain country
of origin and method of production in-
formation (wild and/or farm-raised) as
set forth in this regulation.

(b) Erxemptions. Food service estab-
lishments as defined in §60.107 are ex-
empt from labeling under this subpart.

(c) Exclusions. A covered commodity
is excluded from this subpart if it is an
ingredient in a processed food item as
defined in §60.119.

(d) Designation of Method of Produc-
tion (Wild and/or Farm-Raised). Fish and
shellfish covered commodities shall
also be labeled to indicate whether
they are wild and/or farm-raised as
those terms are defined in this regula-
tion.

(e) Labeling Covered Commodities of
United States Origin. A covered com-
modity may only bear the declaration
of “Product of the U.S.” at retail if it
meets the definition of United States
Country of Origin as defined in §60.128.
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(f) Labeling Imported Products That
Have Not Undergone Substantial Trans-
formation in the United States. An im-
ported covered commodity shall retain
its origin as declared to U.S. Customs
and Border Protection at the time the
product entered the TUnited States,
through retail sale, provided that it
has not undergone a substantial trans-
formation (as established by U.S. Cus-
toms and Border Protection) in the
United States.

(g) Labeling Imported Products That
Have Subsequently Been Substantially
Transformed in the United States.

(1) [Reserved]

(2) Wild and Farm-Raised Fish and
Shellfish: If a covered commodity was
imported from country X and subse-
quently substantially transformed (as
established by U.S. Customs and Bor-
der Protection) in the United States or
aboard a U.S. flagged vessel, such prod-
uct shall be labeled at retail as ‘“‘From
[country X], processed in the United
States.”

(h) Blended Products (Commingling of
the same covered commodity). (1) For im-
ported covered commodities that have
not subsequently been substantially
transformed in the United States that
are commingled with other imported
covered commodities that have not
been substantially transformed in the
United States, and/or covered commod-
ities of U.S. origin and/or covered com-
modities as described in §60.200(g), the
declaration shall indicate the countries
of origin for covered commodities in
accordance with existing Federal legal
requirements.

(2) For imported covered commod-
ities that have subsequently undergone
substantial transformation in the
United States that are commingled
with other imported covered commod-
ities that have subsequently undergone
substantial transformation in the
United States (either prior to or fol-
lowing substantial transformation in
the United States) and/or U.S. origin
covered commodities, the declaration
shall indicate the countries of origin
contained therein or that may be con-
tained therein.

(i) Remotely Purchased Products. For
sales of a covered commodity in which
the customer purchases a covered com-
modity prior to having an opportunity

§60.300

to observe the final package (e.g.,
Internet sales, home delivery sales,
etc.), the retailer may provide the
country of origin notification and
method of production (wild and/or
farm-raised) designation either on the
sales vehicle or at the time the product
is delivered to the consumer.

§60.300 Markings.

(a) Country of origin declarations
and method of production (wild and/or
farm-raised) designations can either be
in the form of a placard, sign, label,
sticker, band, twist tie, pin tag, or
other format that provides country of
origin and method of production infor-
mation. The country of origin declara-
tion and method of production (wild
and/or farm-raised) designation may be
combined or made separately. Except
as provided in §60.200(g) and 60.200(h) of
this regulation, the declaration of the
country(ies) of origin of a product shall
be listed according to applicable Fed-
eral legal requirements. Country of ori-
gin declarations may be in the form of
a check box provided it is in conform-
ance with other Federal legal require-
ments. Various forms of the production
designation are acceptable, including
“wild caught”, ‘“wild”’, ‘“‘farm-raised”,
“farmed’’, or a combination of these
terms for blended products that con-
tain both wild and farm-raised fish or
shellfish, provided it can be readily un-
derstood by the consumer and is in
conformance with other Federal label-
ing laws. Designations such as ‘‘ocean
caught”, ‘‘caught at sea’”, ‘‘line
caught’, ‘‘cultivated”, or ‘‘cultured”
are not acceptable substitutes. Alter-
natively, method of production (wild
and/or farm-raised) designations may
be in the form of a check box.

(b) The declaration of the coun-
try(ies) of origin and method(s) of pro-
duction (wild and/or farm-raised) (e.g.,
placard, sign, label, sticker, band, twist
tie, pin tag, or other display) must be
placed in a conspicuous location, so as
to render it likely to be read and un-
derstood by a customer under normal
conditions of purchase.

(c) The declaration of the coun-
try(ies) of origin and the method(s) of
production (wild and/or farm-raised)
may be typed, printed, or handwritten
provided it is in conformance with
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other Federal labeling laws and does
not obscure other labeling information
required by other Federal regulations.

(d) A bulk container (e.g., display
case, shipper, bin, carton, and barrel),
used at the retail level to present prod-
uct to consumers, may contain a cov-
ered commodity from more than one
country of origin and/or more than one
method of production (wild and farm-
raised) provided all possible origins
and/or methods of production are list-
ed.

(e) Abbreviations and variant
spellings that unmistakably indicate
the country of origin, such as “U.K.”
for ‘“The United Kingdom of Great
Britain and Northern Ireland” are ac-
ceptable. The adjectival form of the
name of a country may be used as prop-
er notification of the country(ies) of
origin of imported commodities pro-
vided the adjectival form of the name
does not appear with other words so as
to refer to a kind or species of product.
Symbols or flags alone may not be used
to denote country of origin.

(f) State or regional label designa-
tions are not acceptable in lieu of
country of origin labeling.

RECORDKEEPING

§60.400 Recordkeeping requirements.

(a) General.

(1) All records must be legible and
may be maintained in either electronic
or hard copy formats. Due to the vari-
ation in inventory and accounting doc-
umentary systems, various forms of
documentation and records will be ac-
ceptable.

(2) Upon request by USDA represent-
atives, suppliers and retailers subject
to this subpart shall make available to
USDA representatives, records and
other documentary evidence that will
permit substantiation of an origin
claim and method(s) of production
(wild and/or farm-raised), in a timely
manner during normal hours of busi-
ness and at a location that is reason-
able in consideration of the products
and firm under review.

(b) Responsibilities of Suppliers.

(1) Any person engaged in the busi-
ness of supplying a covered commodity
to a retailer, whether directly or indi-
rectly, must make available informa-
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tion to the buyer about the coun-
try(ies) of origin and method(s) of pro-
duction (wild and/or farm-raised), of
the covered commodity. This informa-
tion may be provided either on the
product itself, on the master shipping
container, or in a document that ac-
companies the product through retail
sale provided that it identifies the
product and its country(ies) of origin
and method(s) of production, unique to
that transaction by means of a lot
number or other unique identifier. In
addition, the supplier of a covered com-
modity that is responsible for initi-
ating a country(ies) of origin and
method(s) of production (wild and/or
farm-raised) claim must possess
records that are necessary to substan-
tiate that claim.

(2) Any intermediary supplier (i.e.,
not the supplier responsible for initi-
ating a country of origin declaration
and designation of wild and/or farm-
raised) handling a covered commodity
that is found to be designated incor-
rectly for country of origin and/or
method of production (wild and/or
farm-raised), shall not be held liable
for a violation of the Act by reason of
the conduct of another if the inter-
mediary supplier could not have been
reasonably expected to have had
knowledge of the violation.

(3) Any person engaged in the busi-
ness of supplying a covered commodity
to a retailer, whether directly or indi-
rectly (i.e., including but not limited to
harvesters, producers, distributors,
handlers, and processors), must main-
tain records to establish and identify
the immediate previous source (if ap-
plicable) and immediate subsequent re-
cipient of a covered commodity, in
such a way that identifies the product
unique to that transaction by means of
a lot number or other unique identifier,
for a period of 1 year from the date of
the transaction.

(4) For an imported covered com-
modity (as defined in §60.200(f)), the
importer of record as determined by
U.S. Customs and Border Protection,
must ensure that records: Provide clear
product tracking from the port of
entry into the United States to the im-
mediate subsequent recipient and accu-
rately reflect the country of origin and
method of production (wild and/or
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farm-raised) of the item as identified in
relevant CBP entry documents and in-
formation systems; and must maintain
such records for a period of 1 year from
the date of the transaction.

(c) Responsibilities of Retailers.

(1) Records and other documentary
evidence relied upon at the point of
sale to establish a covered commod-
ity’s country(ies) of origin and designa-
tion of wild and/or farm-raised, must be
available during normal business hours
to any duly authorized representative
of USDA at the facility for as long as
the product is on hand. For pre-labeled
products, the label itself is sufficient
evidence on which the retailer may
rely to establish the product’s origin
and method(s) of production (wild and/
or farm-raised).

(2) Records that identify the retail
supplier, the product unique to that
transaction by means of a lot number
or other unique identifier, and for prod-
ucts that are not pre-labeled the coun-
try of origin information and the meth-
od(s) of production (wild and/or farm-
raised) must be maintained for a period
of 1 year from the date the declaration
is made at retail. Such records may be
located at the retailer’s point of dis-
tribution, warehouse, central offices or
other off-site location.

(3) Any retailer handling a covered
commodity that is found to be des-
ignated incorrectly as to country of or-
igin and/or the method of production
(wild and/or farm-raised), or for frozen
fish and shellfish covered commodities
caught or harvested before December 6,
2004, for the date of harvest, shall not
be held liable for a violation of the Act
by reason of the conduct of another if
the retailer could not have been rea-
sonably expected to have had knowl-
edge of the violation.

APPENDIX A TO SUBPART A—EXCLUSIVE
ECONOMIC ZONE AND MARITIME
BOUNDARIES; NOTICE OF LIMITS

NoOTE: The following notice was originally
published at 60 FR 43825-43829, August 23,
1995.

DEPARTMENT OF STATE
[Public Notice 2237]

Pt. 60, Subpt. A, App. A

EXCLUSIVE ECONOMIC ZONE AND MARITIME
BOUNDARIES; NOTICE OF LIMITS

By Presidential Proclamation No. 5030
made on March 10, 1983, the United States es-
tablished an exclusive economic zone, the
outer limit of which is a line drawn in such
a manner that each point on it is 200 nau-
tical miles from the baseline from which the
breadth of the territorial sea is measured.

The Government of the United States of
America has been, is, and will be, engaged in
consultations and negotiations with govern-
ments of neighboring countries concerning
the delimitation of areas subject to the re-
spective jurisdiction of the United States
and of these countries.

The limits of the exclusive economic zone
of the United States as set forth below are
intended to be without prejudice to any ne-
gotiations with these countries or to any po-
sitions which may have been or may be
adopted respecting the limits of maritime ju-
risdiction in such areas. Further, the limits
of the exclusive economic zone set forth
below are without prejudice to the outer
limit of the continental shelf of the United
States where that shelf extends beyond 200
nautical miles from the baseline in accord-
ance with international law.

The following notices have been published
which have defined the United States mari-
time boundaries and fishery conservation
zone established March 1, 1977: Public Notice
506, FEDERAL REGISTER, Vol. 41, No. 214, No-
vember 4, 1976, 48619-20; Public Notice 526,
FEDERAL REGISTER, Vol. 42, No. 44, March 7,
1977, 12937-40; Public Notice 544, FEDERAL
REGISTER, Vol. 42, No. 92, May 12, 1977, 24134;
Public Notice 4710-01, FEDERAL REGISTER,
Vol. 43, No. 7, January 11, 1978, 16568; Public
Notice 585, FEDERAL REGISTER, Vol. 43, No. 7,
January 11, 1978, 1659; Public Notice 910, FED-
ERAL REGISTER, Vol. 49, No. 155, August 9,
1984, 31973.

This Public Notice supersedes all limits de-
fined in the above Public Notices.

Therefore, the Department of State on be-
half of the Government of the United States
hereby announces the limits of the exclusive
economic zone of the United States of Amer-
ica, within which the United States will ex-
ercise its sovereign rights and jurisdiction as
permitted under international law, pending
the establishment of permanent maritime
boundaries by mutual agreement in those
cases where a boundary is necessary and has
not already been agreed.

Publication of a notice on this subject
which is effective immediately upon publica-
tion is necessary to effectively exercise the
foreign affairs responsibility of the Depart-
ment of State. (See Title 5 TU.S.C.
5563(a)(1)(B).)

Unless otherwise noted, the coordinates in
this notice relate to the Clarke 1866 Ellipsoid
and the North American 1927 Datum (‘“NAD
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27’). Unless otherwise specified, the term 24. 26 deg. 55’15” N., 79 deg. 34'39” W.

‘“‘straight line” in this notice means a geo- 25. 26 deg. 53’57” N., 79 deg. 3427” W.
detic line. 26. 26 deg. 45’45” N., 79 deg. 3241” W.
27. 26 deg. 4429” N., 79 deg. 32'23” W.

U.S. ATLANTIC COAST AND GULF OF MEXICO 28. 26 deg. 43'39” N., 79 deg. 32'20” W.

In the Gulf of Maine area, the limit of the 29 26 deg. 4I'11" N., 79 deg. 32'01" W.
exclusive economic zone is defined by 30. 26 deg. 38'12” N., 79 deg. 31'33" W.

; : : : 31. 26 deg. 36'29” N., 79 deg. 31'07” W.
straight lines connecting the following co-
S rdinntes 1 g g 32. 26 deg. 35'20" N.. 79 deg. 30'50” W.

33. 26 deg. 34'50” N., 79 deg. 30'46” W.

1. 44 deg. 46'35.346” N., 66 deg. 54'11.263” W. 34. 26 deg. 34'10” N.. 79 deg. 30'38” W.
2. 44 deg. 44:41: N., 66 deg. 56:17:: W. 35. 26 deg. 31'11” N., 79 deg. 30'15” W.
8. 44 deg. 43'56" N, 66 deg. 56'26" W. 36. 26 deg. 29'04” N., 79 deg. 2953” W.
4. 44 deg. 3913" N., 66 deg. 5729 W. 37 26 dog. 2530 N.. 79 dog. 20/58" W,
5. 44 deg. 36'58” N., 67 deg. 00'36" W. 38, 26 deg. 23/28” N.. 79 deg. 2955 W
6. 44 deg. 3327" N., 67 deg. 0257 W. 39. 26 deg. 23'20” N., 79 deg. 20'54” W.
7. 44 deg. 30'38" N., 67 deg. 0238" W. 40. 26 deg. 18'56” N., 79 deg. 31'55” W.
8.44 deg. 2903" ., 67 deg. 03/42" W. 41. 26 deg. 1525” N., 79 deg. 33'17" W.
9. 44 deg. 25°27" N., 67 deg. 0216” W. 42. 26 deg. 15'12” N., 79 deg. 33'23" W.
10. 44 deg. 21'43” N., 67 deg. 02'33” W. 43. 26 deg. 08'08” N., 79 deg. 35'53” W.
11. 44 deg. 14°06” N., 67 deg. 08'38” W. 44. 26 deg. 07°46” N., 79 deg. 36'09” W.
12. 44 deg. 11'12" N., 67 deg. 16'46” W. 45. 26 deg. 06'58” N, 79 deg. 36'35” W.
13. 42 deg. 53'14” N., 67 deg. 44’35” W. 46. 26 deg. 02’517 N., 79 deg. 38'22” W.
14. 42 deg. 31'08” N., 67 deg. 28'05” W. 47. 25 deg. 59'29” N., 79 deg. 40'03" W.
15. 40 deg. 2705” N., 65 deg. 4159" W. 48. 25 deg. 59'15” N., 79 deg. 40'08” W.
Between points 15 and 16, the limit of the 49. 25 deg. 57'47” N., 79 deg. 40'38” W.
exclusive economic zone is 200 nautical miles 50. 25 deg. 56’17” N., 79 deg. 41'06” W.
seaward from the baseline from which the 51. 25 deg. 54’03” N., 79 deg. 41'38” W.
territorial sea is measured. 52. 25 deg. 53'23” N., 79 deg. 41'46” W.
In the area of the Blake Plateau, the 53. 25 deg. 51’63” N., 79 deg. 41'59” W.
Straits of Florida, and Eastern Gulf of Mex- 54. 25 deg. 49'32” N., 79 deg. 42'16” W.
ico, the limit of the exclusive economic zone 55. 25 deg. 4823” N., 79 deg. 4223" W.
shall be determined by straight lines con- 56. 25 deg. 48'19” N., 79 deg. 42'24” W.
necting the following coordinates: 2 57. 25 deg. 46:25: N., 79 deg. 42:44: w.
16. 28 deg. 1710” N... T6 deg. 36'45” W. 58. 25 deg. 46'15” N., 79 deg. 42'45” W.

59. 25 deg. 43'39” N., 79 deg. 42'69” W.
60. 25 deg. 42'30” N., 79 deg. 42'48” W.
61. 25 deg. 40'36” N., 79 deg. 42'27” W.
62. 25 deg. 3723” N., 79 deg. 4227 W.
63. 25 deg. 37°07” N., 79 deg. 42'27" W.
64. 25 deg. 31'02” N., 79 deg. 42'12” W.
65. 25 deg. 27'58” N., 79 deg. 42'11” W.
66. 25 deg. 24’03” N., 79 deg. 42'12” W.
_— 67. 25 deg. 22'20” N., 79 deg. 42'20” W.

1The limits of the U.S. exclusive economic 68. 25 deg. 21'28” N., 79 deg. 42°08” W.
zone from points 1 to 12 in areas adjacent to 69. 25 deg. 16’51” N., 79 deg. 41'24” W.
Canada do not correspond to limits of the 70. 25 deg. 15’56” N., 79 deg. 41'31” W.

17. 28 deg. 1710” N., 79 deg. 1124” W.
18. 27 deg. 52'54” N., 79 deg. 28'36” W.
19. 27 deg. 26'00” N., 79 deg. 31'38” W.
20. 27 deg. 16'12” N., 79 deg. 34'18” W.
21. 27 deg. 11'63” N., 79 deg. 34'56” W.
22. 27 deg. 05'58” N., 79 deg. 35'19” W.
23. 27 deg. 00'27” N., 79 deg. 35'17" W.

Canadian fishery zone as defined in the Can- 71. 25 deg. 10’38” N., 79 deg. 41'31” W.
ada Gazette of January 1, 1977, due to the 72. 25 deg. 09'50” N., 79 deg. 41'36” W.
dispute between the United States and Can- 73. 25 deg. 09°02” N., 79 deg. 41'45” W.
ada relating to the sovereignty over Machias 74. 25 deg. 03’53” N., 79 deg. 42'30” W.
Seal Island and North Rock. The line defined 75. 25 deg. 02’58” N., 79 deg. 42’57 W.
by points 12 through 15 reflects the Inter- 76. 25 deg. 00'28” N., 79 deg. 44'06” W.

national Court of Justice Award of October 77. 24 deg. 59'01” N., 79 deg. 44'49” W.
14, 1984, establishing a United States-Canada 78. 24 deg. 55'26” N., 79 deg. 45'58” W.
maritime boundary, pursuant to t he Treaty 79. 24 deg. 44'16” N., 79 deg. 49'25” W.
between the Government of Canada and the 80. 24 deg. 43'02” N., 79 deg. 49'39” W.
Government of the United States of America 81. 24 deg. 42'34” N., 79 deg. 50'51” W.
to Submit to Binding Dispute Settlement 82. 24 deg. 41'45” N., 79 deg. 52'58” W.
the Delimitation of the Maritime Boundary 83. 24 deg. 38’30” N., 79 deg. 59'59” W.

in the gulf of Maine Area, TIAS 10204. 84. 24 deg. 36'25” N., 80 deg. 03'52” W.

2The line defined by points 113 through 139 85. 24 deg. 33'16” N., 80 deg. 12'44” W.
is that line delimited in the maritime bound- 86. 24 deg. 33'03” N., 80 deg. 13'22” W.
ary treaty signed with Cuba December 16, 87. 24 deg. 32'11” N., 80 deg. 15'17” W.
1977, Senate Executive H, 96th Cong., 1st 88. 24 deg. 31'25” N., 80 deg. 16'56” W.
Sess. The treaty has been applied provision- 89. 24 deg. 30'55” N., 80 deg. 1748” W.
ally since January 1, 1978. 90. 24 deg. 30'12” N., 80 deg. 19'22” W.
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91. 24 deg. 30°04” N., 80 deg. 19'45” W.

92. 24 deg. 29'36” N., 80 deg. 21'06” W.

93. 24 deg. 28'16” N., 80 deg. 24'36” W.

94. 24 deg. 28'04” N., 80 deg. 25'11” W.

95. 24 deg. 27°21” N., 80 deg. 27'21” W.

96. 24 deg. 26'28” N., 80 deg. 29'31” W.

97. 24 deg. 25'05” N., 80 deg. 32'23” W.

98. 24 deg. 23'28” N., 80 deg. 36'10” W.

99. 24 deg. 22'31” N., 80 deg. 38’67 W.

100. 24 deg. 22'05” N., 80 deg. 39'52” W.

101. 24 deg. 19'29” N., 80 deg. 4522” W.

102. 24 deg. 19'14” N., 80 deg. 45'48” W.

103. 24 deg. 18'36” N., 80 deg. 46 deg. 50” W.

104. 24 deg. 18’33” N., 80 deg. 46'55” W.

105. 24 deg. 09'49” N., 80 deg. 5948” W.

106. 24 deg. 09'46” N., 80 deg. 59'52” W.

107. 24 deg. 08'56” N., 81 deg. 01'08” W.

108. 24 deg. 03'28” N., 81 deg. 01'52” W.

109. 24 deg. 08'24” N., 81 deg. 01’58” W.

110. 24 deg. 07'26” N., 81 deg. 03'07” W.

111. 24 deg. 02'18” N., 81 deg. 09°06” W.

112. 23 deg. 59'58” N., 81 deg. 11'16” W.

113. 23 deg. 55'30” N., 81 deg. 12'55” W.

114. 23 deg. 53'50” N., 81 deg. 19'44” W.

115. 23 deg. 50'50” N., 81 deg. 30°00” W.

116. 23 deg. 50'00” N., 81 deg. 40'00” W.

117. 23 deg. 49°03” N., 81 deg. 50°00” W.

118. 23 deg. 49°03” N., 82 deg. 00'12” W.

119. 23 deg. 49'40” N., 82 deg. 10°00” W.

120. 23 deg. 51'12” N., 82 deg. 25'00” W.

121. 23 deg. 51'12” N., 82 deg. 40°00” W.

122. 23 deg. 49'40” N., 82 deg. 48’54 W.

123. 23 deg. 49'30” N., 82 deg. 51'12” W.

124. 23 deg. 49'22” N., 83 deg. 00'00” W.

125. 23 deg. 49'50” N., 83 deg. 15'00” W.

126. 23 deg. 51'20” N., 83 deg. 25'50” W.

127. 23 deg. 52'25” N., 83 deg. 33'02” W.

128. 23 deg. 54'02” N., 83 deg. 41'36” W.

129. 23 deg. 55'45” N., 83 deg. 48'12” W.

130. 23 deg. 5836” N., 84 deg. 00'00” W.

131. 24 deg. 09'35” N., 84 deg. 2928” W.

132. 24 deg. 13'18” N., 84 deg. 38'40” W.

133. 24 deg. 16'39” N., 84 deg. 46'08” W.

134. 24 deg. 23'28” N., 85 deg. 0000” W.

135. 24 deg. 26'35” N., 85 deg. 0620” W.

136. 24 deg. 38'55” N., 85 deg. 31'565” W.

137. 24 deg. 44'15” N., 85 deg. 43'12” W.

138. 24 deg. 53'55” N., 86 deg. 00'00” W.

139. 25 deg. 12'25” N., 86 deg. 33'12” W.

Between points 139 and 140, the limit of the
exclusive economic zone is 200 nautical miles
seaward from the baseline from which the
territorial sea is measured.

In the central Gulf of Mexico, the limit of
the exclusive economic zone is determined
by straight lines connecting the following
coordinates: 3

3The lines defined by points 140-142 and
143-146 reflect the exchange of Notes Effect-
ing Agreement on the provisional Maritime
Boundary with Mexico done on November 24,
1976, TIAS 8805, 29 UST 196. The U.S.-Mexico
Maritime Boundary Treaty, signed on May 4,
1978, Senate Executive F, 96th Congress, 1st
Sess., defines boundary using the same turn-
ing points.
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140. 25 deg. 41'56.52.88” N., 88 deg. 23705.54” W.
141. 25 deg. 46'52.00” N., 90 deg. 29'41.00” W.
142. 25 deg. 42'13.05” N., 91 deg. 05'24.89” W.

Between points 142 and 143, the limit of the
exclusive economic zone is 200 nautical miles
seaward from the baseline from which the
territorial sea is measured.

In the western Gulf of Mexico, the limit of
the exclusive economic zone is determined
by straight lines connecting the following
coordinates:

143. 25 deg. 59'48.28” N., 93 deg. 26'42.19” W.
144. 26 deg. 00'30.00” N., 95 deg. 39'26.00” W.
145. 26 deg. 00'31.00” N., 96 deg. 4829.00” W.
146. 25 deg. 58'30.57” N., 96 deg. 55'27.37” W.

From point 146, the limit of United States
jurisdiction is the territorial sea boundary
with Mexico established by the United
States of America and the United Mexican
States in Article V(A) and annexes of the
Treaty to Resolve Pending Boundary Dif-
ferences and Maintain the Rio Grande and
Colorado River as the International Bound-
ary, signed at Mexico City, November 23,
1970, and entered into force April 18, 1972,
TIAS No. 7313, 23 UST 371.

U.S. PACIFIC COAST (WASHINGTON, OREGON,
AND CALIFORNIA)

In the area seaward of the Strait of Juan
de Fuca, the limit of the exclusive economic
zone shall be determined by straight lines
connecting the points with the following co-
ordinates: ¢

1. 48 deg. 29'37.19” N., 124 deg. 43'33.19” W.
2. 48 deg. 30'11” N., 124 deg. 47'13” W.
3. 48 deg. 3022” N., 124 deg. 5021” W.
4. 48 deg. 30'14” N., 124 deg. 54'52” W.
5. 48 deg. 29'57” N., 124 deg. 59'14” W.
6. 48 deg. 29'44” N., 125 deg. 00'06” W.
7. 48 deg. 28'09” N., 125 deg. 0547” W.
8. 48 deg. 2710” N., 125 deg. 08'25” W.
9. 48 deg. 26'47” N., 125 deg. 09'12” W.
10. 48 deg. 20'16” N., 125 deg. 22'48” W.
11. 48 deg. 18'22” N., 125 deg. 29'58” W.
12. 48 deg. 11'05” N., 125 deg. 53'48” W.
13. 47 deg. 49'15” N., 126 deg. 40'57” W.
14. 47 deg. 36’47” N., 127 deg. 11'58” W.
15. 47 deg. 22'00” N., 127 deg. 41'23” W.
16. 46 deg. 42'05” N., 128 deg. 51'56” W.
17. 46 deg. 31'47” N., 129 deg. 0739” W.

Between point 17 and 18, the limit of the
exclusive economic zone is 200 nautical miles
seaward from the baseline from which the
breadth of the territorial sea is measured. In
the area off the Southern California coast,
the limit of the exclusive economic zone

4The limit of the U.S. exclusive economic

zone from points 1 to 17 adjacent to Canada
in the area seaward of the Strait of Juan de
Fuca do not correspond to limits of the Ca-
nadian fishery zone as defined in the Canada
Gazette of January 1, 1977.
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shall be determined by straight lines con-
necting the following points: 5
18. 30 deg. 32'31.20” N., 121 deg. 51'58.37” W.
19. 31 deg. 07'58.00” N., 118 deg. 36'18.00” W.
20. 32 deg. 37'37.00” N., 117 deg. 49'31.00” W.
21. 32 deg. 3522.11” N., 117 deg. 2749.42” W.

From point 21 to the coast, the limit of
United States jurisdiction is the territorial
sea boundary with Mexico established by the
United States of America and the United
Mexican States in Article V(B) and annexes
of the Treaty to Resolve Pending Boundary
Differences and Maintain the Rio Grande and
Colorado River as the International Bound-
ary, signed at Mexico City, November 23,
1970, and entered into force April 18, 1972.

ALASKA

Off the coast of Alaska, in the area of the
Beaufort Sea, the limit of exclusive eco-
nomic zone shall be determined by straight
lines, connecting the following coordinates: 6

1. 69 deg. 38'48.88” N., 140 deg. 59'52.7" W.

2. 69 deg. 38’52” N., 140 deg. 59'51” W.

3. 69 deg. 3937” N., 140 deg. 59'01” W

4. 69 deg. 40'10” N., 140 deg. 5834” W.

5. 69 deg. 41’30” N., 140 deg. 57°00” W.

6. 69 deg. 4625” N., 140 deg. 49'45” W.

7. 69 deg. 47'54” N., 140 deg. 4707" W.

8. 69 deg. 5140” N., 140 deg. 42'37” W.

9. 70 deg. 0926” N., 140 deg. 19'22” W.

10. 70 deg. 11'30” N., 140 deg. 18'09” W.

11. 70 deg. 29°07” N., 140 deg. 09'51” W.

12. 70 deg. 29'19” N., 140 deg. 09'45” W.

13. 70 deg. 37'31” N., 140 deg. 02'47” W.

14. 70 deg. 48'25” N., 139 deg. 52'32” W.

15. 70 deg. 5802” N., 139 deg. 47'16” W.

16. 71 deg. 01'15” N., 139 deg. 4424” W.

17. 71 deg. 11'68” N., 139 deg. 33'58” W.

18. 71 deg. 23'10” N., 139 deg. 21'46” W.

19. 72 deg. 12'18” N., 138 deg. 26'19” W.

20. 72 deg. 46'39” N., 137 deg. 30'02” W.

21. 72 deg. 56'49” N., 137 deg. 34'08” W.

Between point 21 and point 22, the limit of
the exclusive economic zone is 200 nautical
miles seaward from the baseline from which
the territorial sea is measured. In the
Chukchi Sea, Bering Strait, and northern
Bering Sea, the limit of the exclusive eco-

5The line defined by points 18 through 21
reflect the Exchange of Note Effecting
Agreement on the Provisional Maritime
Boundary with Mexico done on November 24,
1976. The U.S.-Mexico Maritime Boundary
Treaty, signed on May 4, 1978, defines the
boundary using the same turning points.

6The limit of the U.S. exclusive economic
zone in areas adjacent to Canada in the
Beaufort Sea do not correspond to limits of
the Canadian fishery zone, as defined in the
Canada Gazette of January 1, 1997.
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nomic zone shall be determined by straight
lines connecting the following coordinates: 7

22. 72 deg. 4629” N., 168 deg. 5837 W.

23. 65 deg. 30°00” N., 168 deg. 5837 W.

24. 65 deg. 19'68” N., 168 deg. 21'38” W.

25. 65 deg. 09'61” N., 169 deg. 44'34” W.

26. 64 deg. 5941” N., 170 deg. 07'23” W.

27. 64 deg. 4926” N., 170 deg. 30'06” W.

28. 64 deg. 3908” N., 170 deg. 52'43” W.

29. 64 deg. 28’46” N., 171 deg. 15'14” W.

30. 64 deg. 1820” N., 171 deg. 3740” W.

31. 64 deg. 07’50” N., 172 deg. 00'00” W.

32. 63 deg. 59'27” N., 172 deg. 18'39” W.

33. 63 deg. 51'01” N., 172 deg. 38'13” W.

34. 63 deg. 42'33” N., 172 deg. 55'42” W.

35. 63 deg. 34'01” N., 173 deg. 1407” W.

36. 63 deg. 25'27” N., 173 deg. 32'27" W.

37. 63 deg. 16’50” N., 173 deg. 50'42” W.

38. 63 deg. 08'11” N., 174 deg. 08'52” W.

39. 62 deg. 59'29” N., 174 deg. 26'58” W.

40. 62 deg. 5044” N., 174 deg. 44'59” W.

41. 62 deg. 41'56” N., 175 deg. 02'56” W.

42. 62 deg. 33'06” N., 175 deg. 20'48” W.

43. 62 deg. 24’13” N., 175 deg. 38'36” W.

44. 62 deg. 15'17” N., 175 deg. 56'19” W.

45. 62 deg. 0619” N., 176 deg. 13'59” W.

46. 61 deg. 57'18” N., 176 deg. 31'34” W.

47. 61 deg. 48'14” N., 176 deg. 4904” W.

48. 61 deg. 3908” N., 177 deg. 06'31” W.

49. 61 deg. 29'59” N., 177 deg. 23'53” W.

50. 61 deg. 2047” N., 177 deg. 41'11” W.

51. 61 deg. 11’33” N., 177 deg. 5826” W.

52. 61 deg. 02'17” N., 178 deg. 15'36” W.

53. 60 deg. 52'57” N., 178 deg. 32'42” W.

54. 60 deg. 43'35” N., 178 deg. 4945” W.

55. 60 deg. 34'11” N., 179 deg. 06'44” W.

56. 60 deg. 24’44” N., 179 deg. 23'38” W.

57. 60 deg. 15'14” N., 179 deg. 40'30” W.

58. 60 deg. 11'39” N., 179 deg. 46'49” W.

Between points 58 and 59 the limit of the
exclusive economic zone is 200 nautical miles
seaward from the baseline from which the
territorial sea is measured. In the southern
Bering Sea and north Pacific Ocean, the
limit of the exclusive economic zone shall be
determined the straight lines connecting the
following coordinates:

59. 56 deg. 16'31” N., 174 deg. 00'19” E.
60. 56 deg. 15°07” N., 173 deg. 56'56” E.
61. 56 deg. 04'34” N., 173 deg. 41'08” E.
62. 55 deg. 53'569” N., 173 deg. 25'22” E.
63. 55 deg. 43'22” N., 173 deg. 09'37” E.
64. 55 deg. 32'42” N., 172 deg. 53'55” E.
65. 55 deg. 21’569” N., 172 deg. 38'14” E.
66. 55 deg. 11'14” N., 172 deg. 22'36” E.
67. 55 deg. 0026” N., 172 deg. 06'59” E.
68. 54 deg. 4936” N., 171 deg. 5124” E.

7The line defined by points 22-59 and 59-87

is that line delimited in the maritime bound-
ary treaty signed with the former Soviet
Union (now applicable to Russia) June 1,
1990, Senate Treaty Doc. 102-22, and applied
provisionally pending the exchange of instru-
ments of ratification, by an exchange of
notes effective June 15, 1990.
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69. 54 deg. 38’43” N., 171 deg. 35'51” E.

70. 54 deg. 27'48” N., 171 deg. 20'20” E.

71. 54 deg. 16’50” N., 171 deg. 04'50” E.

72. 54 deg. 05’50” N., 170 deg. 4922” E.

73. 53 deg. 54'47” N., 170 deg. 33'56” E.

74. 53 deg. 43'42” N., 170 deg. 18’31” E.

75. 53 deg. 32'46” N., 170 deg. 0529” E.

76. 53 deg. 21'48” N., 169 deg. 52'32” E..

77. 53 deg. 10'49” N., 169 deg. 39'40” E.

78. 52 deg. 59'48” N., 169 deg. 26'53” E.

79. 52 deg. 48'46” N., 169 deg. 1412” E.

80. 52 deg. 37°43” N., 169 deg. 01'36” E.

81. 52 deg. 26'38” N., 168 deg. 49°05” E.

82. 52 deg. 15’31” N., 168 deg. 36'39” E.

83. 52 deg. 04'23” N., 168 deg. 24'17” E.

84. 51 deg. 53'14” N., 168 deg. 12'01” E.

85. 51 deg. 42’03” N., 167 deg. 5949” E.

86. 51 deg. 30’51” N., 167 deg. 4742” E.

87. 51 deg. 22'15” N., 167 deg. 38'28” E.

From point 87 to point 88, the 1limit of the
exclusive economic zone is 200 nautical miles
from the baseline from which the territorial
sea is measured. From point 88, the southern
limit of the exclusive economic zone off the
coast of Alaska shall be determined by
straight lines connecting the following co-
ordinates: 8

88. 53 deg. 28'27” N., 138 deg. 45'20” W.

89. 54 deg. 00'01” N., 135 deg. 45'57” W.

90. 54 deg. 07°30” N., 134 deg. 56'24” W.

91. 54 deg. 12’45” N., 134 deg. 2503” W.

92. 54 deg. 12'57” N., 134 deg. 23'47” W.

93. 54 deg. 1540” N., 134 deg. 1049” W.

94. 54 deg. 20'33” N., 133 deg. 49'21” W.

95. 54 deg. 22'01” N., 133 deg. 44'24” W.

96. 54 deg. 3006” N., 133 deg. 16'58” W.

97. 54 deg. 31'02” N., 133 deg. 14°00” W.

98. 54 deg. 3042” N., 133 deg. 11'28” W.

99. 54 deg. 30'10” N., 133 deg. 0743” W.

100. 54 deg. 30'03” N., 133 deg. 07°00” W.

101. 54 deg. 28'32” N., 132 deg. 56'28” W.

102. 54 deg. 28'25” N., 132 deg. 55'564” W.

103. 54 deg. 27'23” N., 132 deg. 5042” W.

104. 54 deg. 27°07” N., 132 deg. 49'35” W.

105. 54 deg. 26'00” N., 132 deg. 44'12” W.

106. 54 deg. 24'54” N., 132 deg. 39'46” W.

107. 54 deg. 24'34” N., 132 deg. 38'16” W.

108. 54 deg. 24'39” N., 132 deg. 26'51” W.

109. 54 deg. 24'41” N., 132 deg. 24’35” W.

110. 54 deg. 24'41” N., 132 deg. 24'29” W.

111. 54 deg. 24'52” N., 132 deg. 23'39” W.

8The limit of the U.S. exclusive economic
zone in, and seaward of, the Dixon Entrance
do not correspond to the limits of the Cana-
dian fishery zone, as defined in the Canada
Gazette of January 1, 1977. Where the
claimed boundaries published by the United
States and Canada leave an unclaimed area
within Dixon Entrance, the United States
will exercise fishery management jurisdic-
tion to the Canadian claimed line where that
line is situated southward of the United
States claimed line, until such time as a per-
manent maritime boundary with Canada is
established in the Dixon Entrance.
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112. 54 deg. 21'51” N., 132 deg. 02'64” W.
113. 54 deg. 26'41” N., 131 deg. 49'28” W.
114. 54 deg. 28'18” N., 131 deg. 4520” W.
115. 54 deg. 30'32” N., 131 deg. 38'01” W.
116. 54 deg. 29'563” N., 131 deg. 33'48” W.
117. 54 deg. 36'53” N., 131 deg. 19'22” W.
118. 54 deg. 39'09” N., 131 deg. 16'17" W.
119. 54 deg. 40'52” N., 131 deg. 13’54 W.
120. 54 deg. 42'11” N., 131 deg. 13'00” W.
121. 54 deg. 46’16” N., 131 deg. 04'43” W.
122. 54 deg. 45'39” N., 131 deg. 03'06” W.
123. 54 deg. 44’12” N., 130 deg. 59'44” W.
124. 54 deg. 43'46” N., 130 deg. 58'565” W.
125. 54 deg. 43'00” N., 130 deg. 5741 W.
126. 54 deg. 42'34” N., 130 deg. 57°09” W.
127. 54 deg. 42’27 N., 130 deg. 56'18” W.
128. 54 deg. 41'26” N., 130 deg. 53'39” W.
129. 54 deg. 41'21” N., 130 deg. 53'18” W.
130. 54 deg. 41'05” N., 130 deg. 49'17" W.
131. 54 deg. 41'06” N., 130 deg. 48’31 W.
132. 54 deg. 40'46” N., 130 deg. 45'51” W.
133. 54 deg. 40'41” N., 130 deg. 44'59” W.
134. 54 deg. 40'42” N., 130 deg. 44'43” W.
135. 54 deg. 40°03” N., 130 deg. 42'22” W.
136. 54 deg. 39'48” N., 130 deg. 41'35” W.
137. 54 deg. 39'14” N., 130 deg. 39'18” W.
138. 54 deg. 39'564” N., 130 deg. 38'58” W.
139. 54 deg. 41'09” N., 130 deg. 38'58” W.
140. 54 deg. 42'22” N., 130 deg. 38'26” W.
141. 54 deg. 42'47” N., 130 deg. 38'06” W.
142. 54 deg. 42'58” N., 130 deg. 37'57" W.
143. 54 deg. 43'00” N., 130 deg. 37'565” W.
144. 54 deg. 43'15” N., 130 deg. 3744” W.
145. 54 deg. 43'24” N., 130 deg. 37'39” W.
146. 54 deg. 43'30.15” N., 130 deg. 37'37.01” W.

CARIBBEAN SEA

The seaward limit of the exclusive eco-
nomic zone around the Commonwealth of
Puerto Rico and the Virgin Islands of the
United States is a line 200 nautical miles
from the baseline from which the breadth of
the territorial sea is measured, except that
to the east, south, and west, the limit of the
exclusive economic zone shall be determined
by straight lines connecting the following
coordinates: ©

9The line defined by points 1-50 is that line

delimited in the maritime boundary treaty
signed with the United Kingdom (for the
British Virgin Islands) at London on Novem-
ber 4, 1993, Senate Treaty Doc. 103-23, and en-
tered into force on June 1, 1995. The line de-
fined by points 50-51 is that line delimited in
the maritime boundary treaty signed with
the United Kingdom (for Anguilla) at London
on November 4, 1993, Senate Treaty Doc. 103—
23, and entered into force June 1, 1995. The
line from point 1 to point 51 is on the North
American Datum 1983 (NAD 83). The line de-
fined by points 57-78 is that line delimited in
the maritime boundary treaty signed with
Venezuela at Caracas on March 28, 1978; the
treaty entered into force on November 24,
1980, TIAS 9890, 32 UST 3100.
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48’33” N., 65 deg.
4120” N., 65 deg.
5805” N., 65 deg.
46'56” N., 65 deg.
57'29” N., 65 deg.
3729” N., 65 deg.
1225” N., 65 deg.
45'14” N., 65 deg.
41'14” N., 64 deg.

29°22” N., 64 deg.
2736” N., 64 deg.
2522” N., 64 deg.
24'31” N., 64 deg.
23’61” N., 64 deg.
23'43” N., 64 deg.
23'37” N., 64 deg.
23'48” N., 64 deg.
24'11” N., 64 deg.
24'29” N., 64 deg.
24'18” N., 64 deg.
23'14” N., 64 deg.
22'38” N., 64 deg.
22'40” N., 64 deg.
22'42” N., 64 deg.
22'37” N., 64 deg.
2240” N., 64 deg.
22'30” N., 64 deg.
22'25” N., 64 deg.
22’27 N., 64 deg.
22'16” N., 64 deg.
22'23” N., 64 deg.
21'58” N., 64 deg.
21'561” N., 64 deg.
21'22” N., 64 deg.
2039” N., 64 deg.
1916” N., 64 deg.
19°07” N., 64 deg.
1724” N., 64 deg.
1643” N., 64 deg.
1134” N., 64 deg.
03'03” N., 64 deg.
02’67 N., 64 deg.
02’62” N., 64 deg.
02'30” N., 64 deg.
02'31” N., 64 deg.
02'01” N., 64 deg.
00'12” N., 64 deg.
5958” N., 64 deg.
5847” N., 63 deg.
5751” N., 63 deg.
56'37” N., 63 deg.
39'48” N., 63 deg.
37'15” N., 63 deg.
3028” N., 63 deg.
11’43” N., 63 deg.
05'07” N., 63 deg.
44'49” N., 64 deg.
43'22” N., 64 deg.
43'10” N., 64 deg.
42'40” N., 64 deg.
41'43” N., 64 deg.
35'19” N., 64 deg.
23'30” N., 64 deg.
39’31” N., 65 deg.
30'10” N., 66 deg.
1406” N., 66 deg.
55648” N., 66 deg.

50'31” W.
49'13” W.
40'30” W.
38'14” W.
27217 W.
20'57” W.
06'08” W.
0022” W.
59'33” W.

53'50” W.
53'22” W.
52'39” W.
52'19” W.
5150”7 W.
51'23” W.
50'18” W.
49'42” W.
4901”7 W.
4757 W.
4700” W.
46'37” W.
4521” W.
44'42” W.
44'36” W.
44'24” W.
4342” W.
43'36” W.
42'58” W.
42'28” W.
42'03” W.
40'59” W.
40'15” W.
3822” W.
3816” W.
38'32” W.
3813” W.
3816” W.
3937 W.
3941”7 W.
38'58” W.
3803” W.
29'35” W.
2703” W.
21'08” W.
2008” W.
15'39” W.
02'29” W.
01'02” W.
5700” W.
53'53” W.
5320” W.
54'54” W.
5511”7 W.
5557 W.
5800” W.
5842” W.
01'08” W.
06'31” W.
06'59” W.
0806” W.
1007” W.
23'39” W.
45'54” W.
5841” W.
0709” W.
1957 W.
34'30” W.
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68. 14 deg. 56'06” N., 66 deg. 51'40” W.
69. 14 deg. 5827” N., 67 deg. 04'19” W.
70. 14 deg. 5845” N., 67 deg. 05'17” W.
71. 14 deg. 58’58” N., 67 deg. 06'11” W.
72. 14 deg. 59'10” N., 67 deg. 07°00” W.
73. 15 deg. 02'32” N., 67 deg. 23'40” W.
74. 15 deg. 05'07” N., 67 deg. 36'23” W.
75. 15 deg. 10'38” N., 68 deg. 03'46” W.
76. 15 deg. 11'06” N., 68 deg. 09'21” W.
77. 15 deg. 12'33” N., 68 deg. 27'32” W.
78. 15 deg. 12'561” N., 68 deg. 28'56” W.
79. 15 deg. 46'46” N., 68 deg. 26'04” W.
80. 17 deg. 21'30” N., 68 deg. 17'53” W.
81. 17 deg. 38'01” N., 68 deg. 16'46” W.
82. 17 deg. 5024” N., 68 deg. 16'11” W.
83. 17 deg. 5807” N., 68 deg. 15’52 W.
84. 18 deg. 02'28” N., 68 deg. 15'40” W.
85. 18 deg. 06'10” N., 68 deg. 1527 W.
86. 18 deg. 07°27” N., 68 deg. 15'33” W.
87. 18 deg. 09'12” N., 68 deg. 14'53” W.
88. 18 deg. 17°06” N., 68 deg. 11'28” W.
89. 18 deg. 19'20” N., 68 deg. 09'40” W.
90. 18 deg. 22'42” N., 68 deg. 06’57 W.
91. 18 deg. 24'39” N., 68 deg. 04'58” W.
92. 18 deg. 25'25” N., 68 deg. 04'09” W.
93. 18 deg. 28'08” N., 68 deg. 00'59” W.
94. 18 deg. 31'27” N., 67 deg. 56’57 W.
95. 18 deg. 32'58” N., 67 deg. 55’07 W.
96. 18 deg. 34'34” N., 67 deg. 52'563” W.
97. 18 deg. 54’37” N., 67 deg. 46'21” W.
98. 19 deg. 00'42” N., 67 deg. 4425”" W.
99. 19 deg. 10'00” N., 67 deg. 41'24” W.
100. 19 deg. 19°03” N., 67 deg. 38'19” W.
101. 19 deg. 2120” N., 67 deg. 38'01” W.
102. 19 deg. 59'45” N., 67 deg. 31'562” W.
103. 20 deg. 0059” N., 67 deg. 31'35” W.
104. 20 deg. 01'17” N., 67 deg. 31'29” W.
105. 20 deg. 02'49” N., 67 deg. 31'04” W.
106. 20 deg. 03'30” N., 67 deg. 30'52” W.
107. 20 deg. 09'28” N., 67 deg. 29'11” W.
108. 20 deg. 48'18” N., 67 deg. 17’50 W.
109. 21 deg. 22'48” N., 67 deg. 02'34” W.
110. 21 deg. 30'18” N., 66 deg. 59'05” W.
111. 21 deg. 33'47” N., 66 deg. 57'30” W.
112. 21 deg. 51'24” N., 66 deg. 49'30” W.

Navassa Island. The limits of the exclusive
economic zone around Navassa Island remain
to be determined.

CENTRAL AND WESTERN PACIFIC

Northern Mariana Islands and Guam. The
seaward limit of the exclusive economic zone
is 200 nautical miles from the baseline from
which the breadth of the territorial sea is
measured, except that to the north of the
Northern Mariana Islands, the limit of the
exclusive economic zone shall be determined
by straight lines connecting the following
points: 10

10The line defined by points 1-12 con-

stitutes the line of delimination between the
maritime zones of the United States and
Japan as reflected in an Exchange of Notes
effective July 5, 1994. Points 1-12 are on the
World Geodetic System 1984 (WGS 84). In this
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1. 23 deg. 53'35” N., 145 deg. 05'46” E. 5. 10 deg. 15’17 S., 171 deg. 15'32” W.
2. 23 deg. 44'32” N., 144 deg. 54°05” E. 6. 10 deg. 10'18” S., 170 deg. 16'10” W.
3. 23 deg. 33'52” N., 144 deg. 40'23” E. 7. 10 deg. 07'52” S., 169 deg. 46'50” W.
4. 23 deg. 16’117 N., 144 deg. 1747” E. 8. 10 deg. 01'26” S., 168 deg. 31'25” W.
5. 22 deg. 50'13” N., 143 deg. 44’57" E. 9. 10 deg. 12'44” S., 168 deg. 31'02” W.
6. 22 deg. 18'13” N., 143 deg. 05'02” E. 10. 10 deg. 1249” S., 168 deg. 31'02” W.
7. 21 deg. 53'58” N., 142 deg. 35'03” E. 11. 10 deg. 52'31” S., 168 deg. 29'42” W.
8. 21 deg. 42'14” N., 142 deg. 20'39” E. 12. 11 deg. 02'40” S., 168 deg. 29'21” W.
9. 21 deg. 40'08” N., 142 deg. 18'05” E. 13. 11 deg. 43'53” S., 168 deg. 27'58” W.
10. 21 deg. 28'21” N., 142 deg. 03'45” E. 14. 12 deg. 01’55” S., 168 deg. 10'24” W.
11. 20 deg. 58'24” N., 141 deg. 27'33” E. 15. 12 deg. 28'40” S., 167 deg. 25'20” W.
12. 20 deg. 52’517 N., 141 deg. 20’54” E. 16. 12 deg. 41'22” S., 167 deg. 11'01” W.

17. 12 deg. 57'51” S., 166 deg. 52'21” W.
18. 13 deg. 11'25” S., 166 deg. 3702” W.
19. 13 deg. 14'03” S., 166 deg. 34'03” W.
20. 13 deg. 21'25” S., 166 deg. 25'42” W.
21. 13 deg. 35'44” S., 166 deg. 09'19” W.

and, except that to the south of Guam, the
limit of the exclusive economic zone shall be
determined by straight lines connecting the
following points:

13. 11 deg. 38'25” N., 147 deg. 44'42” E. 22. 13 deg. 44’56” S., 165 deg. 58'44” W.
14. 11 deg. 36'53” N., 147 deg. 3103” E. 23. 14 deg. 03'30” S., 165 deg. 37°20” W.
15. 11 deg. 31'48” N., 146 deg. 55'19” E. 24. 15 deg. 00'09” S., 165 deg. 22'07” W.
16. 11 deg. 27'15” N., 146 deg. 25'34” E. 25. 15 deg. 14°04” S., 165 deg. 18'29” W.
17. 11 deg. 22'13” N., 145 deg. 52'36” E. 26. 15 deg. 38'47” S., 165 deg. 12/03” W.
18. 11 deg. 1731” N., 145 deg. 22'38” E. 27. 15 deg. 44'58” S., 165 deg. 16'36” W.
19. 11 deg. 13'32” N., 144 deg. 57'26” E. 28. 16 deg. 08'42” S., 165 deg. 34'12” W.
20. 11 deg. 13'23” N., 144 deg. 56'29” E. 29. 16 deg. 18'30” S., 165 deg. 41'29” W.
21. 10 deg. 57°03” N., 143 deg. 26'53" E. 30. 16 deg. 23'29” S., 165 deg. 45'11” W.
22. 10 deg. 57°30” N., 143 deg. 03'09” E. 31. 16 deg. 45'30” S., 166 deg. 01'39” W.
23. 11 deg. 52'33” N., 142 deg. 15'28” E. 32. 17 deg. 33'28” S., 166 deg. 38'35” W.
24. 12 deg. 54'00” N., 141 deg. 21'48” E.. 33. 17 deg. 31'45” S., 166 deg. 42°07” W.
25. 12 deg. 54'17” N., 141 deg. 21'33” E. 34. 16 deg. 56'20” S., 168 deg. 26'05” W.
26. 12 deg. 57'34” N., 141 deg. 19'17” E. 35. 16 deg. 37'55” S., 169 deg. 18'19” W.
27. 13 deg. 06'32” N., 141 deg. 12'53” E.. 36. 16 deg. 37'36” S., 169 deg. 19'12” W.

Hawaii and Midway Island. The seaward 37. 16 deg. 34'68” S., 169 deg. 55'59” W.
limit of the exclusive economic zone is 200 38. 16 deg. 39:17: S., 170 deg. 19:09: w.
nautical miles from the baselines from which 39. 16 deg. 48'46” S., 171 deg. 12'29” W.

the territorial sea is measured. 40. 16 deg. 49'33” S., 171 deg. 1703” W.

Johnston Atoll. The seaward limit of the 41.16 deg. 13'29” 8., 171 deg. 3741” W.
exclusive economic zone is 200 nautical miles 42.16 deg. 0447” 8., 171 deg. 42'37" W.
from the baselines from which the territorial 43. 15 deg. 58'20” 8., 171 deg. 46'06” W.
sem is measnred. 44. 15 deg. 50'48” S., 171 deg. 50'23" W.

American Samoa. The seaward limit of the 45. 15 deg. 50'12” 8., 171 deg. 50'44” W.
exclusive economic zone shall be determined 46. 15 deg. 14,19” S., 171 deg. 3’7’37” w.
by straight lines connecting the following 47.15 deg. 01'58” 8., 171 deg. 31'37" W.
points: 11 48. 14 deg. 46'48” S., 171 deg. 24'21” W.

o Ton 49. 14 deg. 27°02” S., 171 deg. 14’46” W.

1. 11 deg. 02'17” S., 173 deg. 44'48” W. 50. 14 deg. 06'18” S.. 171 deg. 0448” W.

§~ ig geg : ggggz 2 }Zg geg. (1)31(5)?: g 51. 14 deg. 0328 S.. 171 deg. 03'06” W.
10 deg' s s 1M deg~ 5058 W 52. 14 deg. 03'27” 8., 171 deg. 03'05” W.
: eg. g €8 : 53. 14 deg. 03'05” S., 171 deg. 02/53” W.

- 54. 13 deg. 56'564” S., 170 deg. 59'34” W.
regard, users should be aware that the Gov- 55. 13 deg. 54’30” S., 170 deg. 58'20” W.
ernment of Japan defines points 1-12 on the 56. 13 deg. 53'43” S., 170 deg. 57’57 W.
Tokyo Datum and the coordinate values will 57. 13 deg. 50'40” S., 170 deg. 56'24” W.
differ slightly from those published in this 58. 13 deg. 13'56” S., 170 deg. 44'20” W.
Notice. 59. 13 deg. 09°05” S., 170 deg. 42'39” W.

11The line defined by points 1-8 is that line 60. 12 deg. 36'18” S., 170 deg. 30'44” W.
delimited in the maritime boundary treaty 61. 12 deg. 36’117 S., 170 deg. 31'35” W.
with New Zealand (for Tokelau) signed at 62. 12 deg. 3521”7 S., 170 deg. 36'26” W.
Atafu on December 2, 1980; this treaty en- 63. 12 deg. 29’47 S., 171 deg. 08'24” W.
tered into force on September 3, 1983, TIAS 64. 12 deg. 27277 S., 171 deg. 17'25” W.
10775. The line defined by points 8-32 is that 65. 12 deg. 23'34” S., 171 deg. 25'18” W.
line delimited in the maritime boundary 66. 12 deg. 17'36” S., 171 deg. 37'14” W.
treaty with the Cook Islands signed at 67. 12 deg. 14°01” S., 171 deg. 44'25” W.
Rarotonga on June 11, 1980; this treaty en- 68. 12 deg. 13'49” S., 171 deg. 44’47 W.
tered into force on September 8, 1983, TIAS 69. 12 deg. 05'27” S., 172 deg. 00'55” W.
10774. Points 1-32 are on the World Geodetic 70. 11 deg. 54°06” S., 172 deg. 22'53” W.
System 1972 (WGS 72). 71.11 deg. 53’577 S., 172 deg. 23'09” W.
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72. 11 deg. 40'49” S., 172 deg. 48'17" W.
73. 11 deg. 26'66” S., 173 deg. 08'46” W.
74. 11 deg. 22°08” S., 173 deg. 15’50” W.
75. 11 deg. 02'28” S., 173 deg. 44'37” W.
76. 11 deg. 02'17” S., 173 deg. 44'48” W.
Palmyra Atoll-Kingman Reef. The seaward
limit of the exclusive economic zone is 200
nautical miles from the baseline from which
the territorial sea is measured, except that
to the southeast of Palmyra Atoll and King-
man Reef the limit of the exclusive economic
zone shall be determined by straight lines
connecting the following points:
.7 deg. 55'04” N., 159 deg. 22'29” W.
7 deg. 31'05” N., 159 deg. 39'30” W.
7 deg. 09'43” N., 159 deg. 54'35” W.
6 deg. 33’40” N., 160 deg. 1951” W.
6 deg. 31'37” N., 160 deg. 21'18” W.
6 deg. 25’31” N., 160 deg. 25'40” W.
6 deg. 03’'05” N., 160 deg. 41'42” W.
.5 deg. 44'12” N., 160 deg. 55'13” W.
.4 deg. 5725” N., 161 deg. 28'19” W.
10. 4 deg. 44'38” N., 161 deg. 37'18” W.
11. 3 deg. 54'25” N., 162 deg. 12'56” W.
12. 2 deg. 39°50” N., 163 deg. 05'14” W.

Wake Island. The seaward limit of the ex-
clusive economic zone is 200 nautical miles
from the baseline from which the territorial
sea is measured, except that to the south of
Wake Island the limit of the exclusive eco-
nomic zone shall be determined by straight
lines connecting the following points:

. 17 deg. 56'15” N., 169 deg. 54'00” E.
. 17 deg. 46'02” N., 169 deg. 31'18” E.
.17 deg. 3747” N., 169 deg. 12'563” E.
.17 deg. 11'18” N., 168 deg. 13'30” E.
. 16 deg. 41'31” N., 167 deg. 07'39” E.
. 16 deg. 02'45” N., 165 deg. 43'30” E.

Jarvis Island. The seaward limit of the ex-
clusive economic zone is 200 nautical miles
from the baseline from which the territorial
sea is measured, except that to the north and
east of Jarvis Island, the limit of the exclu-
sive economic zone shall be determined by
straight lines connecting the following
points:

.2 deg. 01'00” N., 162 deg. 22'00” W.
.2 deg. 01'42” N., 162 deg. 01'35” W.
. 2 deg. 03'20” N., 161 deg. 41'33” W.
.2 deg. 02'30” N., 161 deg. 3620” W.
.2 deg. 00'13” N., 161 deg. 22'24” W.
. 1deg. 5018” N., 160 deg. 20'42” W.
.1 deg. 45'46” N., 159 deg. 52'569” W.
.1 deg. 43'31” N., 159 deg. 3927 W.
. 0 deg. 5853” N., 158 deg. 59'04” W.

10. 0 deg. 46'58” N., 158 deg. 4824” W.

11. 0 deg. 12'36” N., 158 deg. 18'06” W.

12. 0 deg. 00'17” S., 158 deg. 07°27” W.

13. 0 deg. 24'23” S., 157 deg. 4944” W.

14. 0 deg. 25'44” S., 157 deg. 48'43” W.

15. 0 deg. 5815” S., 157 deg. 24'52” W.

16. 2 deg. 13'26” S., 157 deg. 49'01” W.

17. 3 deg. 10'40” S., 1568 deg. 10'30” W.

Howland and Baker IslandS., The seaward
limit of the exclusive economic zone is a line
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200 nautical miles from the baseline from
which the territorial sea is measured, except
to the southeast and south of Howland and
Baker Islands the limit of the exclusive eco-
nomic zone shall be determined by straight
lines connecting the following points:

1. 0 deg. 14’30” N., 173 deg. 08'00” W.

2.0 deg. 1432” S., 173 deg. 27'28” W.

3. 0 deg. 43'52” S., 173 deg. 45'30” W.

4.1 deg. 0406” S., 174 deg. 17'41” W.

5.1 deg. 1239” S., 174 deg. 31'02” W.

6.1 deg. 1452” S., 174 deg. 34'48” W.

7.1 deg. 52'36” S., 175 deg. 34'51” W.

8.1 deg. 59'17” S., 175 deg. 45'29” W.

9.2 deg. 1709” S., 176 deg. 13'58” W.

10. 2 deg. 32'51” S., 176 deg. 38'59” W.

11. 2 deg. 40'26” S., 176 deg. 51'03” W.

12. 2 deg. 44'49” S., 176 deg. 58'01” W.

13. 2 deg. 44'53” S., 176 deg. 58'08” W.

14. 2 deg. 56'33” S., 177 deg. 16'43” W.

15. 2 deg. 5845” S., 177 deg. 26'00” W.

Subpart B [Reserved]

PART 61—COTTONSEED SOLD OR
OFFERED FOR SALE FOR CRUSH-
ING PURPOSES (INSPECTION,
SAMPLING AND CERTIFICATION)

Subpart A—Regulations

DEFINITIONS

Sec.

61.1 Words in singular form.

61.2 Terms defined.

61.2a Designation of official certificates,
memoranda, marks, other identifica-
tions, and devices for purpose of the Ag-
ricultural Marketing Act.

ADMINISTRATIVE AND GENERAL

61.3
61.4
61.5
61.6
61.7
61.8
61.9

Director.

Supervisor of cottonseed inspection.
Regulations to govern.

Denial of further services.
Misrepresentation.

Application for review.

Cost of review.

LICENSED COTTONSEED SAMPLERS

61.25 Application for license as sampler;
form.

61.27 Period of license; renewals.

61.30 Examination of sampler.

61.31 License must be posted.

61.32 No discrimination in sampling.

61.33 Equipment of sampler; contents of cer-
tificate.

61.34 Drawing and preparation of sample.

61.36 Cause for suspension or revocation.

61.37 License may be suspended.

61.38 Suspended license to be returned to
Division.

61.39 Duplicate license.
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61.40 Reports of licensed samplers.

61.41 TUnlicensed persons must not represent
themselves as licensed samplers.

61.42 Information on sampling to be kept
confidential.

Subpart B—Standards for Grades of Cot-
tonseed Sold or Offered for Sale for
Crushing Purposes Within the United
States

61.101
61.102

Determination of grade.

Determination of quantity index.

61.103 Determination of quality index.

61.104 Sampling and certification of samples
and grades.

SOURCE: 22 FR 10948, Dec. 28, 1957, unless
otherwise noted.

Subpart A—Regulations

AUTHORITY: Sec. 205, 60 Stat. 1090, as
amended, (7 U.S.C. 1624).
DEFINITIONS

§61.1 Words in singular form.

Words used in the regulations in this
subpart in the singular form shall be
deemed to import the plural, and vice-
versa, as the case may demand.

§61.2 Terms defined.

As used throughout the regulations
in this part, unless the context other-
wise requires, the following terms shall
be construed, respectively to mean:

(a) The act. The applicable provisions
of the Agricultural Marketing Act of
1946 (60 Stat. 1087; 7 U.S.C. 1621 et seq.)
or any other act of Congress conferring
like authority.

(b) Regulations. Regulations mean the
provisions in this subpart.

(¢) Department. The United States De-
partment of Agriculture.

(d) Secretary. The Secretary of Agri-
culture of the United States, or any of-
ficer or employee of the Department to
whom authority has heretofore been
delegated, or to whom authority may
hereafter be delegated, to act in his
stead.

(e) Service. The Agricultural Mar-
keting Service of the United States De-
partment of Agriculture.

(f) Administrator. The Administrator
of the Agricultural Marketing Service,
or any officer or employee of the Serv-
ice, to whom authority has heretofore

§61.2

been delegated, or to whom authority
may hereafter be delegated, to act in
his stead.

(g) Division. The Cotton Division of
the Agricultural Marketing Service.

(h) Director. The Director of the Cot-
ton Division, or any officer or em-
ployee of the Division to whom author-
ity has heretofore been delegated, or to
whom authority may hereafter be dele-
gated, to act in his stead.

(1) Custodian. Person who has posses-
sion or control of cottonseed or of sam-
ples of cottonseed as agent, controller,
broker, or factor, as the case may be.

(j) Owner. Person who through finan-
cial interest owns or controls, or has
the disposition of either cottonseed or
of samples of cottonseed.

(k) Official cottonseed standards. The
official standards of the United States
for the grading, sampling, and ana-
lyzing of cottonseed sold or offered for
sale for crushing purposes.

(1) Supervisor of cottonseed inspection.
An officer of the Division designated as
such by the Director.

(m) License. A license issued under
the act by the Secretary.

(n) Licensed cottonseed chemist. A per-
son licensed under the act by the Sec-
retary to make quantitative and quali-
tative chemical analyses of samples of
cottonseed according to the methods
prescribed by the Science Division Di-
rector of the Agricultural Marketing
Service and to certificate the grade ac-
cording to the official cottonseed
standards of the United States.

(0) Licensed cottonseed sampler. A per-
son licensed by the Secretary to draw
and to certificate the authenticity of
samples of cottonseed in accordance
with the regulations in this subpart.

(p) Dispute. A disagreement as to the
true grade of a sample of cottonseed
analyzed and graded by a licensed
chemist.

(q) Party. A party to a dispute.

(r) Commercial laboratory. A chemical
laboratory operated by an individual,
firm, or corporation in which one or
more persons are engaged in the chem-
ical analysis of materials for the pub-
lic.

(s) Cottonseed. The word ‘‘cottonseed”
as used in this part means the seed,
after having been put through the
usual and customary process known as
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cotton ginning, of any cotton produced
within the continental United States.

(t) Lot. That parcel or quantity of
cottonseed offered for sale or tendered
for delivery or delivered on a sale or
contract of sale, in freight cars, trucks,
wagons, or otherwise in the quantities
and within the time limits prescribed
from time to time by the Director for
the drawing and preparation of official
samples by licensed cottonseed sam-
plers.

(u) Official sample. A specimen of cot-
tonseed drawn and prepared by a li-
censed cottonseed sampler and cer-
tified by him as representative of a cer-
tain identified lot, in accordance with
the regulations in this subpart.

[22 FR 10948, Dec. 28, 1957, as amended at 58
FR 42413, Aug. 9, 1993]

§61.2a Designation of official certifi-
cates, memoranda, marks, other
identifications, and devices for pur-
Rose of the Agricultural Marketing

ct.

Subsection 203(h) of the Agricultural
Marketing Act of 1946, as amended by
Pub. L. 272, 84th Congress, provides
criminal penalties for various specified
offenses relating to official certifi-
cates, memoranda, marks, or other
identifications, and devices for making
such marks or identifications, issued or
authorized under section 203 of said
act, and certain misrepresentations
concerning the inspection or grading of
agricultural products under said sec-
tion. For the purposes of said sub-
section and the provisions in this part,
the terms listed below shall have the
respective meanings specified:

(a) Official certificate means any form
of certification, either written or print-
ed, used under this part to certify with
respect to the inspection, sampling,
class, grade, quality, quantity, or con-
dition of products (including the com-
pliance of products with applicable
specifications).

(b) Official memorandum means any
initial record of findings made by an
authorized person in the process of
grading, inspecting, or sampling, pur-
suant to this part, any processing or
plant-operation report made by an au-
thorized person in connection with
grading, inspecting, or sampling under
this part, and any report made by an
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authorized person of services
formed pursuant to this part.

(c) Official mark means the grade
mark, inspection mark, and any other
mark, approved by the Administrator
and authorized to be affixed to any
product, or affixed to or printed on the
packaging material of any product,
stating that the product was graded or
inspected or both, or indicating the ap-
propriate U.S. grade or condition of the
product, or for the purpose or main-
taining the identity of products graded
or inspected or both under this part.

(d) Official identification means any
United States (U.S.) standard designa-
tion of class, grade, quality, quantity,
or condition specified in this part, or
any symbol, stamp, label, or seal indi-
cating that the product has been offi-
cially graded or inspected and/or indi-
cating the class, grade, quality, quan-
tity, or condition of the product, ap-
proved by the Administrator and au-
thorized to be affixed to any product,
or affixed to or printed on the pack-
aging material of any product.

(e) Official device means a stamping
appliance, branding device, stencil,
printed label, or any other mechani-
cally or manually operated tool that is
approved by the Administrator for the
purpose of applying any official mark
or other identification to any product
or the packaging material thereof.

per-

ADMINISTRATIVE AND GENERAL

§61.3 Director.

The Director shall perform for and
under the supervision of the Secretary
and the Administrator, such duties as
the Secretary or the Administrator
may require in enforcing the provisions
of the act and the regulations.

§61.4 Supervisor of cottonseed inspec-
tion.

The Director, whenever he deems
necessary, may designate an officer of
the Division as supervisor of cotton-
seed inspection who shall supervise the
inspection and sampling of cottonseed
and perform such other duties as may
be required of him in administering the
act and the regulations.
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§61.5 Regulations to govern.

The inspection, sampling, analyzing,
and grading of cottonseed in the United
States pursuant to the act shall be per-
formed as prescribed in methods ap-
proved from time to time by the Direc-
tor.

§61.6 Denial of further services.

Any person, partnership, or corpora-
tion that shall have undertaken to uti-
lize the services of licensed cottonseed
samplers under these regulations who
shall not make available for official
sampling and analysis each lot of cot-
tonseed purchased or sold on grade and
received by such person or partnership
or corporation, may be denied further
services under the act and these regu-
lations: Provided, That in cases of per-
sons, partnerships, or corporations op-
erating two or more cottonseed crush-
ing units under separate local manage-
ments, such penalty shall apply only to
the offending unit, unless it shall be
shown that the actions of such unit
were at the direction or with the
knowledge, approval, or acquiescence
of the general management.

[22 FR 10948, Dec. 28, 1957, as amended at 58
FR 42413, Aug. 9, 1993]

§61.7 Misrepresentation.

Any willful misrepresentation or any
deceptive or fradulent practice made or
committed by an applicant for a cot-
tonseed sampler’s certificate or for a
cottonseed chemist’s certificate or for
an appeal grade certificate in connec-
tion with the sampling or grading of
cottonseed by persons licensed under
the act and the regulations or the
issuance or use of a certificate not
issued by a person licensed under the
regulations in imitation of or that
might mislead anyone to believe that
such certificate was in fact issued by a
person licensed under the act, or that
might be otherwise false, misleading,
or deceptive, may be deemed sufficient
cause for debarring such applicant
from any further benefits of the act.

§61.8 Application for review.

In case of dispute in which a review
is desired of the grading of any official
sample of cottonseed covered by a valid
certificate issued by a licensed cotton-

§61.9

seed chemist, application therefor shall
be filed with or mailed to a supervisor
of cottonseed inspection within ten
days after the date of the original cer-
tificate, whereupon the licensed chem-
ist issuing the certificate shall imme-
diately surrender to such supervisor
the retained portion of the original
sample, together with such records as
may be required, for the determination
of the true grade. The supervisor shall
assign to such retained portion an
identification number, shall divide
such retained portion into two parts
and submit the parts to two other li-
censed cottonseed chemists for rea-
nalysis. Should the supervisor deter-
mine that such reanalyses indicate a
grade differing from the original by not
more than plus or minus one full grade,
the original grade shall be considered
the true grade. Should he find that
such reanalyses indicate a grade dif-
fering more than plus or minus one full
grade from the original, he shall deter-
mine the true grade. In any case, the
supervisor shall issue over his name an
appeal cottonseed grade certificate
showing the true grade as determined
in accordance with this section, which
shall supersede the licensed chemists’
certificates relating to the grade of
such seed. Where due solely to errors in
calculation or clerical error a grade
certificated by a licensed cottonseed
chemist is not the true grade, the su-
pervisor shall direct the licensee to
cancel the original and to issue a cor-
rect certificate. Should such error be
found after an application for review
has been filed, the supervisor shall nev-
ertheless issue an appeal cottonseed
grade certificate showing the true
grade of the cottonseed involved.

[22 FR 10948, Dec. 28, 1957, Dec. 28, 1957, as
amended at 58 FR 42413, Aug. 9, 1993]

§61.9 Cost of review.

In cases of review of the grade of any
official sample of cottonseed, payment
covering the costs of re-analysis shall
accompany the application.
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LICENSED COTTONSEED SAMPLERS

§61.25 Application for license as sam-
pler; form.

(a) Applications for licenses to sam-
ple cottonseed shall be made to the Di-
rector on forms furnished for the pur-
pose by him.

(b) Each such application shall be in
English, shall be signed by the appli-
cant, and shall contain or be accom-
panied by (1) satisfactory evidence that
he is an actual resident of the United
States, (2) satisfactory evidence of his
experience in the handling and sam-
pling of cottonseed, (3) a statement by
the applicant that he agrees to comply
with and abide by the terms of the act
and these regulations so far as they re-
late to him, and with instructions
issued from time to time governing the
sampling of cottonseed, and (4) such
other information as may be required.

§61.27 Period of license; renewals.

The period for which a license may be
issued under the regulations in §§61.25
through 61.42 shall be from the first
day of August following receipt of the
application, and shall continue for 5
years, ending on the 31st of July in the
fifth year. Renewals shall be for 5 years
also, beginning with the first day of
August and ending on the 31st day of
July in the fifth year: Provided, That
licenses or renewals issued on and after
June 1 of any year shall be for the pe-
riod ending July 31 of the fifth year fol-
lowing.

[59 FR 26411, May 20, 1994]

§61.30 Examination of sampler.

Each applicant for a license as a sam-
pler and each licensed sampler when-
ever requested by an authorized rep-
resentative of the Director, shall sub-
mit to an examination or test to show
his ability properly to perform the du-
ties for which he is applying for a li-
cense or for which he has been licensed,
and each such applicant or licensee
shall furnish the Division any informa-
tion requested at any time in regard to
his sampling of cottonseed.

§61.31 License must be posted.

Each licensed sampler shall keep his
license conspicuously posted at the

7 CFR Ch. | (1-1-07 Edition)

place where he functions as a sampler
or in such other place as may be ap-
proved by the Director.

§61.32 No discrimination in sampling.

Each licensed sampler, when re-
quested, shall without discrimination,
as soon as practicable and upon reason-
able terms, sample any cottonseed if
the same be made available to him at
his place of business, under conditions
that will permit proper sampling. Each
such licensee shall give preference to
those who request his services as such
over persons who request his services
in any other capacity.

§61.33 Equipment of sampler; contents
of certificate.

Each licensed sampler shall have
available suitable triers or sampling
tools, sample containers, scales, seed
cleaners, seed mixers, and air-tight
containers for enclosing and for-
warding the official samples to licensed
chemist, and with tags and samplers’
certificates approved or furnished by
the Director or his representative for
identifying the samples of cottonseed
and for certificating the condition of
the cottonseed represented by such
samples. There shall be clearly written
or printed on the face of such certifi-
cate (a) a suitable caption; (b) the loca-
tion of the cottonseed involved and its
point of origin; (c) the identification of
the lot from which the sample was
drawn; (d) the date on which the sam-
ple was drawn; (e) the gross weight of
the original sample, and the net weight
of the cleaned sample; (f) a statement
indicating that the sample was drawn
in accordance with sampling methods
prescribed by the Director of the Cot-
ton Division; and (g) the signature of
the licensed sampler as such. The use
of such tags and certificates shall be in
conformity with instructions issued
from time to time by the Division.

§61.34 Drawing and preparation of
sample.

Each licensed cottonseed sampler
shall draw, prepare, and identify one
official sample of cottonseed and a du-
plicate thereof from each lot made
available to him in such manner as
may be required by the Director, and
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shall promptly prepare it for for-
warding to a licensed cottonseed chem-
ist for analysis and grading. The dupli-
cate shall be sealed and retained by the
sampler until the original official sam-
ple shall have been analyzed by a li-
censed chemist. If the original official
sample shall become lost or destroyed
before having been analyzed the dupli-
cate shall become the official sample;
otherwise the licensed sampler shall
immediately remove the identification
marks from the duplicate and discard
it. In no case shall the duplicate be of-
fered for analysis unless the original
shall have been lost or destroyed before
analysis.

§61.36 Cause for suspension or revoca-
tion.

The failure or refusal of any cotton-
seed sampled, duly licensed as such
under the regulations in this subpart,
to draw, prepare, identify, and to for-
ward an official sample of every lot of
cottonseed made available to him for
the purpose, in accordance with these
regulations, shall be cause for the sus-
pension or revocation of his license. A
sampler’s license may also be sus-
pended when the sampler (a) has ceased
to perform services as a licensed cot-
tonseed sampler, (b) has knowingly or
carelessly sampled cottonseed improp-
erly, (c) has violated or evaded any pro-
vision of the Act, these regulations, or
the sampling methods prescribed by
the Director, (d) has used his license or
allowed it to be used for any fraudulent
or improper purposes, or (e) has in any
manner become incompetent or inca-
pacitated to perform the duties of a li-
censed sampler.

§61.37 License may be suspended.

The Director may, without a hearing,
suspend or revoke the license issued to
a licensed sampler upon written re-
quest and a satisfactory statement of
reasons therefor submitted by such 1li-
censed sampler. Pending final action
by the Secretary, the Director may,
whenever he deems such action nec-
essary, suspend the license of any li-
censed sampler by giving notice of such
suspension to the licensee, accom-
panied by a statement of the reasons
therefor. Within 10 days after the re-
ceipt of the aforesaid notice and state-

§61.42

ment of reasons by such licensee, he
may file an appeal, in writing, with the
Secretary, supported by any argument
or evidence that he may wish to offer
as to why his license should not be sus-
pended or revoked. After the expiration
of the aforesaid 10-day period and con-
sideration of such argument and evi-
dence, the Secretary will take such ac-
tion as he deems appropriate with re-
spect to such suspension or revocation.
When no appeal is filed within the pre-
scribed 10 days, the license shall be
automatically revoked.

§61.38 Suspended license to be re-
turned to Division.

In case a license issued to a sampler
is suspended or revoked such license
shall be returned to the Division. At
the expiration of any period of suspen-
sion of such license, unless in the
meantime it be revoked, the dates of
beginning and termination of such sus-
pension shall be endorsed thereon, it
shall be returned to the person to
whom it was originally issued, and its
shall be posted as prescribed in §61.31.

§61.39 Duplicate license.

Upon satisfactory proof of the loss or
destruction of a license issued to a
sampler hereunder, a new license may
be issued under the same or a new
number.

§61.40 Reports of licensed samplers.

Each licensed sampler, when re-
quested, shall make reports on forms
furnished for the purpose by the Divi-
sion bearing upon his activity as such
licensee.

§61.41 Unlicensed persons must not
represent themselves as licensed
samplers.

No person shall in any way represent
himself to be a sampler licensed under
the act unless he holds an unsuspended
and unrevoked license issued there-
under.

§61.42 Information on sampling to be
kept confidential.

Every person licensed under the act
as a sampler of cottonseed shall keep
confidential all information secured by
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him relative to shipments of cotton-
seed sampled by him. He shall not dis-
close such information to any person
except an authorized representative of
the Department.

Subpart B—Standards for Grades
of Cottonseed Sold or Offered
for Sale for Crushing Purposes
Within the United States

AUTHORITY: Secs. 203, 205, 60 Stat. 1087,
1090, as amended; 7 U.S.C. 1622, 1624.

§61.101 Determination of grade.

The grade of cottonseed shall be de-
termined from the analysis of samples
by licensed chemists, and it shall be
the result, stated in the nearest whole
or half numbers, obtained by multi-
plying a quantity index by a quality
index and dividing the result by 100.
The quantity index and the quality
index shall be determined as herein-
after provided.

(a) The basis grade of cottonseed
shall be grade 100.

(b) High grades of cottonseed shall be
those grades above 100.

(c) Low grades of cottonseed shall be
those grades below 100.

(d) Grades for American Pima cotton-
seed shall be suffixed by the designa-
tion ‘““American Pima’ or by the sym-
bol “AP.”

[22 FR 10948, Dec. 28, 1957, as amended at 37
FR 20157, Sept. 27, 1972; 58 FR 42413, Aug. 9,
1993]

§61.102 Determination of
index.

The quantity index of cottonseed
shall be determined as follows:

(a) For upland cottonseed the quan-
tity index shall equal four times per-
centage of oil plus six times percentage
of ammonia, plus 5.

(b) For American Pima cottonseed
the quantity index shall equal four
times percentage of oil, plus six times
percentage of ammonia, minus 10.

[37 FR 20157, Sept. 27, 1972]

quantity

§61.103 Determination of
index.
The quality index of cottonseed shall
be an index of purity and soundness,
and shall be determined as follows:

quality
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(a) Prime quality cottonseed. Cotton-
seed that by analysis contains not
more than 1.0 percent of foreign mat-
ter, not more than 12.0 percent of mois-
ture, and not more than 1.8 percent of
free fatty acids in the oil in the seed,
shall be known as prime quality cot-
tonseed and shall have a quality index
of 100.

(b) Below prime quality cottonseed. The
quality index of cottonseed that, by
analysis, contain foreign matter, mois-
ture, or free fatty acids in the oil in
the seed, in excess of the percentages
prescribed in paragraph (a) of this sec-
tion shall be found by reducing the
quality index of prime quality cotton-
seed as follows:

(1) Four-tenths of a unit for each 0.1
percent of free fatty acids in the oil in
the seed in excess of 1.8 percent.

(2) One-tenth of a unit for each 0.1
percent of foreign matter in excess of
1.0 percent.

(3) One-tenth of a unit for each 0.1
percent of moisture in excess of 12.0
percent.

(c) Off quality cottonseed. Cottonseed
that has been treated by either me-
chanical or chemical process other
than the usual cleaning, drying, and
ginning (except sterilization required
by the United States Department of
Agriculture for quarantine purposes) or
that are fermented or hot, or that upon
analysis are found to contain 12.5 per-
cent or more of free fatty acids in the
oil in the seed, or more than 10.0 per-
cent of foreign matter, or more than
20.0 percent of moisture, or more than
25.0 percent of moisture and foreign
matter combined, shall be designated
as ‘‘off quality cottonseed.”

(d) Below grade cottonseed. Cottonseed
the grade of which when calculated ac-
cording to §61.101 is below grade 40.0
shall be designated as ‘‘below grade
cottonseed,” and a numerical grade
shall not be indicated.

§61.104 Sampling and certification of
samples and grades.

The drawing, preparation, and cer-
tification of samples of cottonseed, and
certification of grades of cottonseed
shall be performed in accordance with
methods approved from time to time
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for the purposes by the Director, or his
representatives.

[22 FR 10948, Dec. 28, 1957, as amended at 58
FR 42413, Aug. 9, 1993]

PART 62—LIVESTOCK, MEAT, AND

OTHER AGRICULTURAL COM-
MODITIES  (QUALITY  SYSTEMS
VERIFICATION PROGRAMS)

Subpart A—Quality Systems Verification
Programs Definitions

Sec.

62.000 Meaning of terms.

ADMINISTRATION

62.100 Administrator.

SERVICE

62.200
62.201
62.202
62.203
62.204

Services.

Availability of service.

How to apply for service.

How to withdraw service.

Authority to request service.

62.205 Conflict of interest.

62.206 Access to program documents and ac-
tivities.

62.207 Official assessment.

62.208 Publication of QSVP assessment sta-
tus.

62.209 Reassessment.

62.210 Denial, suspension, or cancellation of
service.

62.211 Appeals.

62.212 Official assessment reports.

62.213 Official identification.

CHARGES FOR SERVICE
62.300 Fees and other costs for service.
62.301 Payment of fees and other charges.
MISCELLANEOUS

OMB Control Number
62.400 OMB control number assigned pursu-
ant to the Paperwork Reduction Act.
AUTHORITY: 7 U.S.C. Sec. 1621-1627.

SOURCE: 70 FR 58791, Oct. 11, 2005, unless
otherwise noted.

Subpart A—Quality Systems
Verification Programs Definitions

§62.000 Meaning of terms.

Words used in this subpart in the sin-
gular form shall be deemed to impart
the plural, and vice versa, as the case
may demand. For the purposes of such
regulations, unless the context other-

§62.000

wise requires, the following terms shall
be construed, respectively, to mean:

Administrator. The Administrator of
the Agricultural Marketing Service
(AMS), or any officer or employee of
AMS to whom authority has heretofore
been delegated or to whom authority
may hereafter be delegated, to act in
the Administrator’s stead.

Agricultural Marketing Service. The
Agricultural Marketing Service of the
U.S. Department of Agriculture.

Applicant. Any individual or business
with financial interest in QSVP serv-
ices who has applied for service under
this part.

Assessment. A systematic review of
the adequacy of program or system
documentation, or the review of the
completeness of implementation of a
documented program or system.

Auditor. Person authorized by the
Livestock and Seed Program to con-
duct official assessments.

Branch. The Audit, Review, and Com-
pliance Branch of the Livestock and
Seed Program.

Chief. The Chief of the ARC Branch,
or any officer or employee of the
Branch to whom authority has here-
tofore been delegated, or to whom au-
thority may hereafter be delegated, to
act in the Chief’s stead.

Conformance. A user’s quality manual
and supporting documentation.

Deputy Administrator. The Deputy Ad-
ministrator of the Livestock and Seed
Program, or any officer or employee of
the Livestock and Seed Program to
whom authority has heretofore been
delegated, or to whom authority may
hereafter be delegated, to act in the
Deputy Administrator’s stead.

Financially interested person. Any in-
dividual, partnership, corporation,
other legal entity, or Government
agency having a financial interest in
the involved product or service.

Livestock. Bovine, ovine, porcine,
caprine, bison or class of Osteichthyes.

Official mark. Official mark or other
official identification means any form
of mark or other identification, used
under the regulations to show the con-
formance of products with applicable
program requirements, or to maintain
the identity of products for which serv-
ice is provided under the regulations.
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Official memoranda or assessment re-
ports. Official memorandum means any
assessment report of initial or final
record of findings made by an author-
ized person of services performed pur-
suant to the regulations.

Products. Includes all agricultural
commodities and services within the
scope of the Livestock and Seed Pro-
gram This includes livestock, meat,
meat products, seed, feedstuffs, as well
as processes involving the production
of these products, agricultural product
data storage, product traceability and
identification.

QSVP Procedures. Audit rules and
guidelines set forth by the Agricultural
Marketing Service regarding the devel-
opment, documentation, and imple-
mentation of QSVP.

Quality Manual. A collection of docu-
ments that describe the applicant’s
quality management system, as it ap-
plies to the requested service.

Quality Systems Verification Programs
(@SVP). A collection of voluntary,
audit-based, user-fee programs that
allow applicants to have program docu-
mentation and program processes as-
sessed by AMS auditor(s) and other
USDA officials under this part.

Regulations. The regulations in this
part.

USDA. The U.S. Department of Agri-
culture.

ADMINISTRATION

§62.100 Administrator.

The LS Program Deputy Adminis-
trator is charged with the administra-
tion of official assessments conducted
according to the regulations in this
part and approved LS Program QSVP
procedures.

SERVICE

§62.200 Services.

QSVP, under this regulation, provide
applicants, the ability to have USDA
assess documented processes or sys-
tems.

(a) Assessment services provided
under the regulations shall consist of:

(1) A review of the adequacy of an ap-
plicant’s quality manual against LS
Program QSVP procedures, inter-
nationally recognized guidelines, or
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other requirements as approved by the
LS Program;

(2) An onsite assessment of the appli-
cant’s program to ensure implementa-
tion of provisions within the quality
manual and the applicant’s conform-
ance with applicable program require-
ments and LS Program QSVP proce-
dures; and

(3) A reassessment of the applicant’s
program to ensure continued imple-
mentation of provisions within the
quality manual and the applicant’s
conformance with program require-
ments and applicable LS Program
QSVP procedures;

(b) Developmental assistance in the
form of training to explain LLS Program
QSVP procedures is available upon re-
quest.

§62.201 Availability of service.

QSVP services under these regula-
tions are available to international and
domestic government agencies, private
agricultural businesses and any
finically interested person.

§62.202

Applicants may apply for QSVP serv-
ices by submitting the following infor-
mation to the ARC Branch head-
quarters office at USDA, AMS, LSP,
ARC Branch, 1400 Independence Ave-
nue, SW., STOP 0294, Room 2627-S,
Washington, DC 20250-0294; by fax to:
(202) 690-1038, or e-mail to:
ARCBranch@usda.gov.

(a) The original completed form LS-
313, Application for Service;

(b) A letter requesting QSVP serv-
ices; and

(c) A complete copy of the appli-
cant’s program documentation, as de-
scribed in the LS Program QSVP pro-
cedures.

How to apply for service.

§62.203 How to withdraw service.

Service may be withdrawn by the ap-
plicant at any time; provided that, the
applicant notifies the ARC Branch in
writing of his/her desire to withdraw
the application for service and pays
any expenses the Department has in-
curred in connection with such applica-
tion.
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§62.204 Authority to request service.

Any person requesting service may
be required to prove his/her financial
interest in the product or service at
the discretion of the Deputy Adminis-
trator.

§62.205

No USDA official shall review any
program documentation or determine
conformance of any documented proc-
ess or system in which the USDA offi-
cial has financial holdings.

Conflict of interest.

§62.206 Access to program documents
and activities.

(a) The applicant shall make its prod-
ucts and program documentation avail-
able and easily accessible for assess-
ment, with respect to the requested
service. Auditors and other USDA offi-
cials responsible for maintaining uni-
formity and accuracy of service under
the regulations shall have access to all
parts of facilities covered by approved
applications for service under the regu-
lations, during normal business hours
or during periods of production, for the
purpose of evaluating products or proc-
esses. This includes products in facili-
ties which have been or are to be exam-
ined for program conformance or which
bear any official marks of conform-
ance. This further includes any facili-
ties or operation that is part of an ap-
proved program.

(b) Documentation and records relat-
ing to an applicant’s program must be
retained for at least one calendar year
following the calendar year during
which the record was created.

§62.207 Official assessment.

Official assessment of an applicant’s
program shall include:

(a) Documentation assessment. Audi-
tors and other USDA officials shall re-
view the applicant’s program docu-
mentation and issue finding of the re-
view to the applicant.

(b) Program assessment. Auditors and
USDA officials shall conduct an onsite
assessment of the applicant’s program
to ensure provisions of the applicant’s
program documentation have been im-
plemented and conform to LS Program
QSVP procedures.

(¢c) Program Determination. Applicant’s
determined to meet or not meet LS

§62.210

Program QSVP procedures or the appli-
cant’s program requirements shall be
notified of their program’s approval or
disapproval.

(d) Corrective and/or preventative ac-
tions. Applicants may be required to
implement corrective and/or preventa-
tive actions upon completion of assess-
ment. After implementation of correc-
tive and/or preventative actions, the
applicant may request another assess-
ment.

§62.208 Publication of QSVP assess-
ment status.

Approved programs shall be posted
for public reference on the ARC Branch
Web site: http:/www.ams.usda.gov/1sg/
arc/audit.htm. Such postings shall in-
clude:

(a) Program name and contact infor-
mation,

(b) Products or services
under the scope of approval,

(c) Effective dates of approval, and

(d) Control numbers of official assess-
ments, as appropriate, and

(e) Any other information deemed
necessary by the Branch Chief.

covered

§62.209 Reassessment.

Approved programs are subject to
periodic reassessments to ensure ongo-
ing conformance with the LS Program
QSVP procedures covered under the
scope of approval. The frequency of re-
assessments shall be based on the LS
Program QSVP procedures, or as deter-
mined by the Deputy Administrator.

§62.210 Denial, suspension,
cellation of service.

(a) QSVP services may be denied if an
applicant fails to meet its program re-
quirements, or conform to LLS Program
QSVP procedures, such as:

(1) Adequately address any program
requirement resulting in a major non-
conformance or an accumulation of
minor non-conformances that result in
the assignment of a major non-con-
formance for the program.

(2) Demonstrate capability to meet
any program requirement resulting in
a major non-conformance.

(3) Present truthful and accurate in-
formation to any auditor or other
USDA official; or

or can-
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(4) Allow access to facilities and
records within the scope of the pro-
gram.

(b) QSVP services may be suspended
if the applicant fails to meet its pro-
gram requirements, or conform to LS
Program QSVP procedures; such as
failure to:

(1) Adequately address any program
requirement resulting in a major non-
conformance;

(2) Demonstrate capability to meet
any program requirement resulting in
a major non-conformance;

(3) Follow and maintain it’s approved
program or QSVP procedures;

(4) Provide corrective actions and
correction as applicable in the time-
frame specified;

(5) Submit significant changes to and
seek approval from the Chief prior to
implementation of significant changes
to an approved program;

(6) Allow access to facilities and
records within the scope of the ap-
proved program;

(7) Accurately represent the eligi-
bility of agricultural products or serv-
ices distributed under an approved pro-
gram;

(8) Remit payment for QSVP serv-
ices;

(9) Abstain from any fraudulent or
deceptive practice in connection with
any application or request for service
under the rule; or

(10) Allow any auditor or other USDA
official to perform their duties under
the regulations of this part.

(c) QSVP services maybe be can-
celled, an application may be rejected,
or program assessment may be termi-
nated if the Deputy Administrator or
his designee determines that a non-
conformance has remained uncorrected
beyond a reasonable amount of time.

§62.211 Appeals.

Appeals of adverse decisions under
this part, may be made in writing to
the Livestock and Seed Program Dep-
uty Administrator at STOP 0249, Room
2092-South, 1400 Independence Avenue,
SW., Washington, D.C. 20250-0249. Ap-
peals must be made within 30 days of
receipt of adverse decision.

(a) Procedure for Appeals. Actions
under this subparagraph concerning de-
cision of appeals of the Deputy Admin-
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istrator shall be conducted in accord-
ance with the Rule of Practice Gov-
erning Formal Adjudicatory Pro-
ceedings Instituted by the Secretary
Under Various Statutes set forth at 7
CFR §1.130 through §1.151 and the Sup-
plemental Rules of Practice in 7 CFR
part 50.
(b) [Reserved]

§62.212 Official assessment reports.

Official QSVP assessment reports
shall be generated by the auditor at
the conclusion of each assessment and
a copy shall be provided to the appli-
cant.

§62.213 Official identification.

The following, as shown in figure 1,
constitutes official identification to
show product or services produced
under an approved USDA, Process
Verified Program (PVP):

Figure 1.

USDA

PROCESS
VERIFIED

(a) Products or services produced
under an approved USDA, PVP may use
the “USDA Process Verified” state-
ment and the “USDA Process Verified”
shield, so long as, both the statement
and shield are used in direct associa-
tion with a clear description of the
process verified points that have been
approved by the Branch.

(b) Use of the “USDA Process
Verified” statement and the “USDA
Process Verified” shield shall be ap-
proved in writing by Chief prior to use
by an applicant.

CHARGES FOR SERVICE
§62.§00 Fees and other costs for serv-
ice.

Fees and other charges will be levied
based on the following provisions:
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(a) Fees for service. Fees for QSVP
services shall be based on the time re-
quired to provide service calculated to
the nearest quarter hour period, in-
cluding, but not limited to, official as-
sessment time, travel time, and time
required to prepare assessment reports.
The hourly fee rate shall be $108 per
hour.

(b) Transportation costs. Applicants
are responsible for paying actual travel
costs incurred to provide QSVP serv-
ices including but not limited to: Mile-
age charges for use of privately owned
vehicles, rental vehicles and gas, park-
ing, tolls, and public transportation
costs such as airfare, train, and taxi
service.

(c) Per diem costs. The applicant is re-
sponsible for paying per diem costs in-
curred to provide QSVP services away
from the auditor’s or USDA officials’
official duty station(s). Per diem costs
shall be calculated in accordance with
existing travel regulations (41 CFR,
subtitle F—Federal Travel Regulation
System, chapter 301).

(d) Other costs. When costs, other
than those costs specified in para-
graphs (a), (b), and (c) of this section,
are involved in providing the QSVP
services, the applicant shall be respon-
sible for these costs. The amount of
these costs shall be determined admin-
istratively by the Chief. However, the
applicant will be notified of these costs
before the service is rendered.

§62.301 Payment of fees and other
charges.

Fees and other charges for QSVP
services shall be paid in accordance
with the following provisions. Upon re-
ceipt of billing for fees and other
charges, the applicant shall remit pay-
ment within 10 business days by check,
electronic funds transfer, draft, or
money order made payable to USDA,
AMS, in accordance with directions on
the billing. Fees and charges shall be
paid in advance if required by the audi-
tor or other authorized USDA official.

Pt. 70

MISCELLANEOUS

OMB Control Number

§62.400 OMB control number assigned
pursuant to the Paperwork Reduc-
tion Act.

The information collection and rec-
ordkeeping requirements of this part
have been approved by OMB under 44
U.S.C. Chapter 35 and have been as-
signed OMB Control Number 0581-0124.

PART 70—VOLUNTARY GRADING
OF POULTRY PRODUCTS AND
RABBIT PRODUCTS

Subpart A—Grading of Poultry Products
and Rabbit Products

DEFINITIONS

Sec.

70.1 Meaning of words and terms defined.

70.2 Designation of official certificates,
memoranda, marks, other identifica-
tions, and devices for purposes of the Ag-
ricultural Marketing Act.

GENERAL

70.3
70.4
70.5
70.6
70.8
70.10
70.11

Administration.
Grading services available.
Nondiscrimination.
OMB control number.
Other applicable regulations.
Basis of grading service.
[Reserved]
70.12 Supervision.
70.13 Ready-to-cook poultry and rabbits and
specified poultry food products.
70.14 Squabs and domesticated game birds;
eligibility.
70.15 Equipment and facilities for graders.
70.16 Prerequisites to grading.
70.17 Accessibility of products.
70.18 Schedule of operation
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of official

LICENSED AND AUTHORIZED GRADERS

70.20
70.21
70.22
70.23
70.24
70.25
70.26
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Suspension of license; revocation.
Surrender of license.
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APPLICATION FOR GRADING SERVICE

70.30 Who may obtain grading service.

70.31 How application for service may be
made; conditions of service.

70.32 Filing of application.

70.33 Authority of applicant.
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70.34 Application for grading service in offi-
cial plants; approval.

70.35 Rejection of application.

70.36 Withdrawal of application.

70.37 Order of service.

70.38 Suspension or withdrawal of plant ap-
proval for correctable cause.

70.39 Form of application.

DENIAL OF SERVICE

70.40 Debarment.

70.41 Misrepresentation, deceptive, or fraud-
ulent act or practice.

70.42 TUse of facsimile forms.

70.43 Willful violation of the regulations.

70.44 Interfering with a grader or employee
of Service.

70.45 Misleading labeling.

70.46 Miscellaneous.

IDENTIFYING AND MARKING PRODUCTS

70.50 Approval of official identification and
wording on labels.

70.561 Form of grademark and information
required.

70.52 Prerequisites to packaging ready-to-
cook poultry or rabbits identified with
consumer grademarks.

70.54 Retention authorities.

70.55 Check grading officially
product.

70.56 Grading requirements of poultry and
rabbits identified with official identifica-
tion.

identified
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70.60 Report of grading work.

70.61 Information to be furnished to grad-
ers.

70.62 Reports of violations.

FEES AND CHARGES

70.70 Payment of fees and charges.

70.71 On a fee basis.

70.72 Fees for appeal grading or review of a
grader’s decision.
70.75 Travel expenses and other charges.
70.76 Charges for continuous poultry grad-
ing performed on a nonresident basis.
70.77 Charges for continuous poultry or rab-
bit grading performed on a resident
basis.

70.78 Fees or charges for grading service
performed under cooperative agreement.

GRADING CERTIFICATES

70.90
70.91
70.92
70.93

Forms.

Issuance.

Disposition.

Advance information.

APPEAL OF A GRADING OR DECISION

70.100 Who may request an appeal grading
or review of a grader’s decision.
70.101 Where to file an appeal.
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70.102 How to file an appeal.

70.103 When an application for an appeal
grading may be refused.

70.104 Who shall perform the appeal.

70.105 Procedures for appeal gradings.

70.106 Appeal grading certificates.

SANITARY REQUIREMENTS, FACILITIES, AND
OPERATING PROCEDURES

70.110 Requirements for sanitation, facili-
ties, and operating procedures in official
plants.

Subparts B-C [Reserved]

AUTHORITY: 7 U.S.C. 1621-1627.

SOURCE: 41 FR 23681, June 11, 1976, unless
otherwise noted. Redesignated at 42 FR 32514,
June 27, 1977, and further redesignated at 46
FR 63203, Dec. 31, 1981.

Subpart A—Grading of Poultry
Products and Rabbit Products

DEFINITIONS

§70.1 Meaning of words and terms de-
fined.

For the purpose of the regulations in
this part, words in the singular shall be
deemed to import the plural and vice
versa, as the case may demand. Unless
the context otherwise requires, the
terms shall have the following mean-
ing:

Acceptable means suitable for the pur-
pose intended by the AMS.

Act means the applicable provisions
of the Agricultural Marketing Act of
1946 (60 Stat. 1087, as amended; 7 U.S.C.
1621 et seq.) or any other act of Con-
gress conferring like authority.

Administrator means the Adminis-
trator of the AMS or any other officer
or employee of the Department to
whom there has heretofore been dele-
gated or to whom there may hereafter
be delegated the authority to act in the
Administrator’s stead.

Agricultural Marketing Service or AMS
means the Agricultural Marketing
Service of the Department.

Applicant means any interested per-
son who requests any grading service.

Carcass means any poultry or rabbit
carcass.

Chief of the Grading Branch means
Chief of the Grading Branch, Poultry
Programs, AMS.

Class means any subdivision of a
product based on essential physical

192



Agricultural Marketing Service, USDA

characteristics that differentiate be-
tween major groups of the same kind
or species.

Condition means any condition, in-
cluding but not being limited to, the
state of preservation, cleanliness, or
soundness of any product; or any condi-
tion, including but not limited to the
processing, handling, or packaging
which affects such product.

Condition and wholesomeness means
the condition of any product and its
healthfulness and fitness for human
food.

Department means the United States
Department of Agriculture (USDA).

Free from protruding feathers or hairs
means that a poultry carcass, part, or
poultry product with the skin on is free
from protruding feathers or hairs
which are visible to a grader during an
examination at normal operating
speeds. However, a poultry carcass,
part, or poultry product may be consid-
ered as being free from protruding
feathers or hairs if it has a generally
clean appearance and if not more than
an occasional protruding feather or
hair is evidenced during a more careful
examination.

Giblets means the following poultry
organs when properly trimmed and
washed: The liver from which the bile
sac has been removed, the heart from
which the pericardial sac has been re-
moved, and the gizzard from which the
lining and contents have been removed.
With respect to rabbits ‘‘giblets”
means the liver from which the bile sac
has been removed and the heart from
which the pericardial sac has been re-
moved.

Grader means any Federal or State
employee or the employee of a local ju-
risdiction or cooperating agency to
whom a license has been issued by the
Secretary to investigate and certify in
accordance with the regulations in this
part the class, quality, quantity, or
condition of products.

Grading or grading service means: (a)
The act whereby a grader determines,
according to the regulations in this
part the class, quality, quantity, or
condition of any product by examining
each unit thereof or each unit of the
representative sample thereof drawn by
a grader, and issues a grading certifi-
cate with respect thereto, except that

§70.1

with respect to grading service per-
formed on a resident basis, the
issuance of a grading certificate shall
be pursuant to a request therefor by
the applicant or the Service; (b) the act
whereby the grader identifies, accord-
ing to the regulations in this part, the
graded product; (c) with respect to any
official plant, the act whereby a grader
determines that the product in such
plant was processed, handled, and
packaged in accordance with §70.110, or
(d) any regrading or any appeal grading
of a previously graded product.

Grading certificate means a statement,
either written or printed, issued by a
grader, pursuant to the Act and the
regulations in this part, relative to the
class, quality, quantity, or condition of
a product.

Holiday or legal holiday means the
legal public holidays specified by the
Congress in paragraph (a) of section
6103, title 5, of the United States Code.

Identify means to apply official iden-
tification to products or the containers
thereof.

Interested party means any person fi-
nancially interested in a transaction
involving any grading service.

Lightly shaded discolorations on poul-
try are generally reddish in color and
are usually confined to areas of the
skin or the surface of the flesh.

Moderately shaded discolorations on
poultry skin or flesh are areas that are
generally dark red or bluish, or are
areas of flesh bruising. Moderately
shaded discolorations are free from
blood clots that are visible to a grader
during an examination of the carcass,
part, or poultry product at normal
grading speeds.

National supervisor means the officer
in charge of the poultry grading service
of the AMS, and other employees of the
Department as may be designated by
the national supervisor.

Office of grading means the office of
any grader.

Official plant or official establishment
means one or more buildings or parts
thereof comprising a single plant in
which the facilities and methods of op-
eration therein have been approved by
the Administrator as suitable and ade-
quate for grading service and in which
grading is carried on in accordance
with the regulations in this part.
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Person means any individual, part-
nership, association, business trust,
corporation, or any organized group of
persons, whether incorporated or not.

Poultry means any kind of domes-
ticated bird, including, but not being
limited to, chickens, turkeys, ducks,
geese, pigeons, and guineas.

Poultry food product means any arti-
cle of human food or any article in-
tended for or capable of being so used,
which is prepared or derived in whole
or in substantial part, from any edible
part or parts of poultry.

Poultry product means any ready-to-
cook poultry carcass or part therefrom
or any specified poultry food product.

Poultry grading service means the per-
sonnel who are actively engaged in the
administration, application, and direc-
tion of poultry and rabbit grading pro-
grams and services pursuant to the reg-
ulations in this part.

Quality means the inherent prop-
erties of any product which determine
its relative degree of excellence.

Rabbit means any domesticated rab-
bit whether live or dead.

Rabbit product means any ready-to-
cook rabbit carcass or part therefrom.

Ready-to-cook poultry means any
slaughtered poultry free from pro-
truding feathers, vestigial feathers
(hair or down as the case may be) and
from which the head, feet, crop, oil
gland, trachea, esophagus, entrails,
mature reproductive organs, and lungs
have been removed, and the kidneys
have been removed from certain ma-
ture poultry as defined in 9 CFR part
381, and with or without the giblets,
and which is suitable for cooking with-
out need of further processing. Ready-
to-cook poultry also means any cut-up
or disjointed portion of poultry or
other parts of poultry as defined in 9
CFR part 381 that are suitable for
cooking without need of further proc-
essing.

Ready-to-cook rabbit means any rabbit
which has been slaughtered for human
food, from which the head, blood, skin,
feet, and inedible viscera have been re-
moved, that is ready to cook without
need of further processing. Ready-to-
cook rabbit also means any cut-up or
disjointed portion of rabbit or any edi-
ble part thereof.
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Regional director means any employee
of the Department in charge of poultry
grading service in a designated geo-
graphical area.

Regulations means the provisions of
this entire part and such United States
classes, standards, and grades for prod-
ucts as may be in effect at the time
grading is performed.

Sampling means the act of taking
samples of any product for grading or
certification.

Secretary means the Secretary of the
Department, or any other officer or
employee of the Department to whom
there has heretofore been delegated, or
to whom there may hereafter be dele-
gated, the authority to act in the Sec-
retary’s stead.

Slight discolorations on poultry skin
or flesh are areas of discoloration that
are generally pinkish in color and do
not detract from the appearance of the
carcass, part, or poultry product.

Soundness means freedom from exter-
nal evidence of any disease or condi-
tion which may render a carcass or
product unfit for food.

State supervisor or Federal-State super-
visor means any authorized and des-
ignated individual who is in charge of
the poultry grading service in a State.

United States Classes, Standards, and
Grades for Poultry means the official
U.S. Classes, Standards, and Grades for
Poultry (AMS 70.200 et seq.) that are
maintained by and available from
Poultry Programs, AMS.

United States Classes, Standards, and
Grades for Rabbits means the official
U.S. Classes, Standards, and Grades for
Rabbits (AMS 70.300 et seq.) that are
maintained by and available from
Poultry Programs, AMS.

[41 FR 23681, June 11, 1976; 41 FR 24693, June
18, 1976. Redesignated at 42 FR 32514, June 27,
1977, as amended at 43 FR 60138, Dec. 26, 1978.
Redesignated at 46 FR 63203, Dec. 31, 1981, as
amended at 47 FR 46071, Oct. 15, 1982; 47 FR
54421, Dec. 3, 1982; 51 FR 17280, May 9, 1986; 60
FR 6639, Feb. 2, 1995; 63 FR 40628, July 30,
1998; 71 FR 42011, July 24, 2006]

§70.2 Designation of official certifi-
cates, memoranda, marks, other
identifications, and devices for pur-
Koses of the Agricultural Marketing

ct.

Subsection 203(h) of the Agricultural
Marketing Act of 1946, as amended by
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Pub. L. 272, 84th Congress, provides
criminal penalties for various specified
offenses relating to official certifi-
cates, memoranda, marks, or other
identification and devices for making
such marks or identifications, issued or
authorized under section 203 of said
Act, and certain misrepresentations
concerning the grading of agricultural
products under said section. For the
purposes of said subsection and the
provisions in this part, the terms listed
in this section shall have the respec-
tive meaning specified:

(a) Official certificate means any form
of certification, either written or print-
ed, used under this part to certify with
respect to the sampling, class, grade,
quality, size, quantity, or condition of
products (including the compliance of
products with applicable specifica-
tions).

(b) Official memorandum means any
initial record of findings made by an
authorized person in the process of
grading or sampling pursuant to this
part, any processing or plant-operation
report made by an authorized person in
connection with grading or sampling
under this part, and any report made
by an authorized person of services per-
formed pursuant to this part.

(c) Official mark means the grade-
mark and any other mark, or any vari-
ations in such marks, approved by the
Administrator and authorized to be af-
fixed to any product or affixed to or
printed on the packaging material of
any product, stating that the product
was graded or indicating the appro-
priate U.S. grade or condition of the
product, or for maintaining the iden-
tity of products graded under this part,
including but not limited to, those
marks set forth in §70.51.

(d) Official identification means any
United States (U.S.) standard designa-
tion of class, grade, quality, size, quan-
tity, or condition specified in this part
or any symbol, stamp, label, or seal in-
dicating that the product has been offi-
cially graded and/or indicating the
class, grade, quality, size, quantity, or
condition of the product approved by
the Administrator and authorized to be
affixed to any product, or affixed to or
printed on the packaging material of
any product.

§70.4

(e) Official device means a stamping
appliance, branding device, stencil,
printed label, or any other mechani-
cally or manually operated tool that is
approved by the Administrator for the
purpose of applying any official mark
or other identification to any product
or the packaging material thereof.

[41 FR 23681, June 11, 1976. Redesignated at 42
FR 32514, June 27, 1977, and further redesig-
nated at 46 FR 63203, Dec. 31, 1981, and
amended at 71 FR 42011, July 24, 2006]

GENERAL

§70.3 Administration.

The Administrator shall perform, for
and under the supervision of the Sec-
retary, such duties as the Secretary
may require in the enforcement or ad-
ministration of the provisions of the
Act and the regulations in this part.
The Administrator is authorized to
waive for limited periods any par-
ticular provisions of the regulations in
this part to permit experimentation so
that new procedures, equipment, grad-
ing, and processing techniques may be
tested to facilitate definite improve-
ments and at the same time to deter-
mine full compliance with the spirit
and intent of the regulations in this
part. The AMS and its officers and em-
ployees shall not be liable in damages
through acts of commission or omis-
sion in the administration of this part.

[71 FR 42011, July 24, 2006]

§70.4 Grading services available.

The regulations in this part provide
for the following kinds of service; and
any one or more of the different serv-
ices applicable to official plants may
be rendered in an official plant:

(a) Grading of ready-to-cook poultry
and rabbits in an official plant or at
other locations with adequate facili-
ties.

(b) Grading of specified poultry food
products in official plants.
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§70.5 Nondiscrimination.

The conduct of all services and the 1i-
censing of graders under these regula-
tions shall be accomplished without re-
gard to race, color, national origin, re-
ligion, age, sex, disability, political be-
liefs, sexual orientation, or marital or
family status.

[71 FR 42012, July 24, 2006]

§70.6 OMB control number.

(a) Purpose. The collecting of infor-
mation requirements in this part has
been approved by the Office of Manage-
ment and Budget (OMB) and assigned
OMB control number 0581-0127.

(b) Display.

SECTIONS WHERE INFORMATION COLLECTION
REQUIREMENTS ARE IDENTIFIED AND DESCRIBED

70.3 70.36 70.76(b)(3) i)
70.4(a) 70.38(c) 70.77(a)(1)
70.5 70.38(d) 70.77(a)(4)
70.18 70.39 70.77(b)(1)
70.20(a) 70.40 70.77(b)(3)(ii)
70.22 70.50 70.91(a)
70.31(a) 70.61 70.91(c)
70.31(b) 70.62 70.92

70.34 70.73 70.101

70.35 70.76(b)(1) | 70.102

[71 FR 42012, July 24, 2006]

§70.8 Other applicable regulations.

Compliance with the regulations in
this part shall not excuse failure to
comply with any other Federal, or any
State, or municipal applicable laws or
regulations.

[71 FR 42012, July 24, 2006]

§70.10 Basis of grading service.

(a) Any grading service in accordance
with the regulations in this part shall
be for class, quality, quantity, or con-
dition or any combination thereof.
Grading service with respect to deter-
mination of quality of products shall
be on the basis of United States Class-
es, Standards, and Grades for Poultry
and Rabbits. However, grading service
may be rendered with respect to prod-
ucts which are bought and sold on the
basis of institutional contract speci-
fications or specifications of the appli-
cant, and such service, when approved
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by the Administrator, shall be rendered
on the basis of such specifications.

(b) Whenever grading service is pro-
vided for examination of quality, con-
dition, or for test weighing on a rep-
resentative sample basis, such sample
shall be drawn and consist of not less
than the minimum number of con-
tainers indicated in the following
table. The number of representative
samples for large bulk containers
(combo bins, tanks, etc.) may be re-
duced by one-half. For quality or con-
dition, all of the poultry and rabbits in
each representative sample shall be ex-
amined except for individual ready-to-
cook carcasses weighing wunder 6
pounds in large bulk containers. For
individual carcasses weighing under 6
pounds in large bulk containers, 100
carcasses shall be examined for quality
or condition. Procedures for test
weighing shall be in accordance with
those prescribed by the Administrator.

Containers in lot Containers in sample

51-100
101-200 ..
201-400 ..
401-600
For each additional
tainers, or fraction thereof,
in excess of 600 containers.

Include one additional con-
tainer.

[41 FR 23681, June 11, 1976. Redesignated at 42
FR 32514, June 27, 1977, and further redesig-
nated at 46 FR 63203, Dec. 31, 1981, and
amended at 71 FR 42012, 42014, July 24, 2006]

§70.11 [Reserved]

§70.12 Supervision.

All grading service shall be subject to
supervision at all times by the respon-
sible State supervisor, regional direc-
tor, and national supervisor. Such serv-
ice shall be rendered in accordance
with instructions issued by the Admin-
istrator where the facilities and condi-
tions are satisfactory for the conduct
of the service and the requisite graders
are available. Whenever the supervisor
of a grader has evidence that such
grader incorrectly graded a product,
such supervisor shall take such action
as is necessary to correct the grading
and to cause any improper grademarks
which appear on the product or con-
tainers thereof to be corrected prior to
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shipment of the product from the place
of initial grading.

§70.13 Ready-to-cook poultry and rab-
bits and specified poultry food
products.

(a) Ready-to-cook poultry or rabbit
carcasses or parts or specified poultry
food products may be graded only if
they have been inspected and certified
by the poultry inspection service of the
Department, or inspected and passed
by any other inspection system which
is acceptable to the Department.

(b) Only when ready-to-cook poultry
carcasses, parts, poultry food products,
including those used in preparing raw
poultry food products, have been grad-
ed on an individual basis by a grader or
by an authorized person pursuant to
§70.20(c) and thereafter checkgraded by
a grader, and when poultry food prod-
ucts have been prepared under the su-
pervision of a grader, when necessary
the individual container, carcass, part,
or poultry food product be identified
with the appropriate official Iletter
grademark. Checkgrading shall be ac-
complished in accordance with a statis-
tical sampling plan prescribed by the
Administrator. Grading with respect to
quality factors for freezing defects and
appearance of the finished products,
when necessary, shall be done on a
sample basis in accordance with a plan
prescribed by the Administrator.

(c) Only when ready-to-cook rabbit
carcasses or parts have been graded on
an individual basis by a grader or by an
authorized person pursuant to §70.20(c)
and thereafter checkgraded by a grad-
er, may the container or the individual
carcass or part be identified with the
appropriate official letter grademark.
Checkgrading shall be accomplished in
accordance with a statistical sampling
plan prescribed by the Administrator.
Grading with respect to quality factors
for freezing defects and appearance of
the finished products may be done on a
sample basis in accordance with a plan
prescribed by the Administrator.

[71 FR 42012, July 24, 2006]
§70.14 Squabs and domesticated game
birds; eligibility.
Squabs and domesticated game birds

(including, but not being limited to,
quail, pheasants, and wild species of

§70.17

ducks and geese raised in captivity)
may be graded under the regulations in
this part, only if they have been in-
spected and passed by the poultry in-
spection service of the Department or
have been inspected by any other offi-
cial inspection system acceptable to
the Department.

[41 FR 23681, June 11, 1976. Redesignated at 42
FR 32514, June 27, 1977, and further redesig-
nated at 46 FR 63203, Dec. 31, 1981, and
amended at 71 FR 42012, July 24, 2006]

§70.15 Equipment and facilities for
graders.

Equipment and facilities to be fur-
nished by the applicant for use of grad-
ers in performing service on a resident
basis shall include, but not be limited
to, the following:

(a)(1) An accurate metal stem ther-
mometer.

(2) A drill with a steel bit to drill
holes in frozen product for inserting
the metal thermometer stem to deter-
mine temperature.

(3) Scales graduated in tenths of a
pound or less for weighing carcasses,
parts, or products individually in con-
tainers up to 100 pounds, and test
weights for such scales.

(4) Scales graduated in one-pound
graduation or less for weighing bulk
containers of poultry and test weights
for such scales.

(b) Furnished office space, a desk,
and file or storage cabinets (equipped
with a satisfactory Ilocking device)
suitable for the security and storage of
official supplies, and other facilities
and equipment as may otherwise be re-
quired. Such space and equipment must
meet the approval of the national su-
pervisor.

[71 FR 42012, July 24, 2006]

§70.16 Prerequisites to grading.

Grading of products shall be rendered
pursuant to the regulations in this part
and under such conditions and in ac-
cordance with such methods as may be
prescribed or approved by the Adminis-
trator.

§70.17

Each product for which grading serv-
ice is requested shall be so placed as to

Accessibility of products.
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§70.18

disclose fully its class, quality, quan-
tity, and condition as the cir-
cumstances may warrant.

§70.18 Schedule of operation of offi-
cial plants.

Grading operation schedules for serv-
ices performed pursuant to §§70.76 and
70.77 shall be requested in writing and
be approved by the Administrator. Nor-
mal operating schedules for a full week
consist of a continuous 8-hour period
per day (excluding not to exceed 1 hour
for lunch), 5 consecutive days per week,
within the administrative workweek,
Sunday through Saturday, for each
shift required. Less than 8-hour sched-
ules may be requested and will be ap-
proved if a grader is available. Clock
hours of daily operations need not be
specified in the request, although as a
condition of continued approval, the
hours of operation shall be reasonably
uniform from day to day. Graders are
to be notified by management 1 day in
advance of any change in the hours
grading service is requested.

[48 FR 20683, May 9, 1983]
LICENSED AND AUTHORIZED GRADERS

§70.20 Who may be licensed and au-
thorized.

(a) Any person who is a Federal or
State employee, the employee of a
local jurisdiction, or the employee of a
cooperating agency possessing proper
qualifications as determined by an ex-
amination for competency and who is
to perform grading service under this
part may be licensed by the Secretary
as a grader.

(b) All licenses issued by the Sec-
retary shall be countersigned by the of-
ficer in charge of the poultry grading
service of the AMS or any other des-
ignated officer of such Service.

(c) Any person who is employed by
any official plant and possesses proper
qualifications as determined by the Ad-
ministrator may be authorized to grade
poultry and/or rabbits on the basis of
the U.S. classes, standards, and grades
under the supervision of a grader. No
person to whom such authorization is
granted shall have authority to issue
any grading certificates, grading
memoranda, or other official docu-
ments; and all products graded by any
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such person shall thereafter be check
graded by a grader.

[41 FR 23681, June 11, 1976. Redesignated at 42
FR 32514, June 27, 1977, and further redesig-
nated at 46 FR 63203, Dec. 31, 1981, and
amended at 71 FR 42012, July 24, 2006]

§70.21 Suspension of license; revoca-
tion.

Pending final action by the Sec-
retary, any person authorized to coun-
tersign a license to perform grading
service may, whenever such action is
deemed necessary to assure that any
grading services are properly per-
formed, suspend any license to perform
grading service issued pursuant to this
part, by giving notice of such suspen-
sion to the respective licensee, accom-
panied by a statement of the reasons
therefor. Within 7 days after the re-
ceipt of the aforesaid notice and state-
ment of reasons, the licensee may file
an appeal in writing, with the Sec-
retary, supported by any argument or
evidence that the licensee may wish to
offer as to why the license should not
be further suspended or revoked. After
the expiration of the aforesaid 7-day
period and consideration of such argu-
ment and evidence, the Secretary will
take such action as deemed appropriate
with respect to such suspension or rev-
ocation. When no appeal is filed within
the prescribed 7 days, the license to
perform grading service is revoked.

[41 FR 23681, June 11, 1976. Redesignated at 42
FR 32514, June 27, 1977, and further redesig-
nated at 46 FR 63203, Dec. 31, 1981, and
amended at 71 FR 42012, July 24, 2006]

§70.22 Surrender of license.

Each license which is suspended or
revoked shall immediately be surren-
dered by the licensee to the office of
grading servicing the area in which the
license is located.

[71 FR 42012, July 24, 2006]

§70.23 Identification.

Graders shall have in their possession
at all times, and present upon request
while on duty, the means of identifica-
tion furnished to them by the Depart-
ment.

[71 FR 42013, July 24, 2006]
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§70.24 Financial interest of graders.

Graders shall not render service on
any product in which they are finan-
cially interested.

[71 FR 42013, July 24, 2006]

§70.25 Political activity.

Federal graders may participate in
certain political activities, including
management and participation in po-
litical campaigns in accordance with
AMS policy. Graders are subject to
these rules while they are on leave
with or without pay, including fur-
lough; however, the rules do not apply
to cooperative employees not under
Federal supervision and intermittent
employees on the days they perform no
service. Willful violations of the polit-
ical activity rules will constitute
grounds for removal from the AMS.

[71 FR 42013, July 24, 2006]

§70.26 Cancellation of license.

Upon termination of the services of a
licensed grader, the grader’s license
shall be immediately surrendered for
cancellation.

[71 FR 42013, July 24, 2006]
APPLICATION FOR GRADING SERVICE

§70.30 Who may obtain grading serv-
ice.

An application for grading service
may be made by any interested person,
including, but not being limited to any
authorized agent of the United States,
any State, county, municipality, or
common carrier.

[71 FR 42013, July 24, 2006]

§70.31 How application for service
may be made; conditions of service.

(a) Noncontinuous grading service on a
fee basis. An application for any non-
continuous grading service on a fee
basis shall be made in any office of
grading or with any grader at or near-
est the place where the service is de-
sired. Such application may be made
orally (in person or by telephone), in
writing, or by any electronic means. If
the application for grading service is
made orally, the office of grading or
the grader with whom such application
is made or the Administrator may re-

§70.34

quire that the application be confirmed
in writing.

(b) Continuous grading service on a
resident basis or continuous grading serv-
ice on a nonresident basis. An applica-
tion for continuous grading service on
a resident basis or for continuous grad-
ing service on a nonresident basis must
be made in writing on forms approved
by the Administrator and filed with
the Administrator. Such forms may be
obtained at the national, regional, or
State grading office. In making appli-
cation, the applicant agrees to comply
with the terms and conditions of the
regulations (including, but not being
limited to, such instructions governing
grading of products as may be issued
from time to time by the Adminis-
trator). No member of or Delegate to
Congress or Resident Commissioner
shall be admitted to any benefit that
may arise from such service unless de-
rived through service rendered a cor-
poration for its general benefit.

[41 FR 23681, June 11, 1976. Redesignated at 42
FR 32514, June 27, 1977, and further redesig-
nated at 46 FR 63203, Dec. 31, 1981, and
amended at 71 FR 42013, July 24, 2006]

§70.32

An application for grading service
shall be regarded as filed only when
made pursuant to the regulations in
this part.

Filing of application.

§70.33 Authority of applicant.

Proof of the authority of any person
applying for grading service may be re-
quired at the discretion of the Admin-
istrator.

§70.34 Application for grading service
in official plants; approval.

Any person desiring to process and
pack products in a plant under grading
service must receive approval of such
plant and facilities as an official plant
prior to the rendition of such service.
An application for grading service to be
rendered in an official plant shall be
approved according to the following
procedure: Survey. When application
has been filed for grading service, as
aforesaid, the State supervisor or the
supervisor’s assistant shall examine
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§70.35

the grading office, facilities, and equip-
ment and specify any additional facili-
ties or equipment needed for the serv-
ice. When the plant survey for poultry
or rabbit grading has been completed
and approved in accordance with the
regulations in this part, service may be
installed.

[41 FR 23681, June 11, 1976. Redesignated at 42
FR 32514, June 27, 1977, and further redesig-
nated at 46 FR 63203, Dec. 31, 1981, and
amended at 71 FR 42013, July 24, 2006]

§70.35

(a) Any application for grading serv-
ice may be rejected by the Adminis-
trator:

(1) Whenever the applicant fails to
meet the requirements of the regula-
tions prescribing the conditions under
which the service is made available;

(2) Whenever the product is owned by
or located on the premises of a person
currently denied the benefits of the
Act;

(3) Where any individual holding of-
fice or a responsible position with or
having a substantial financial interest
or share in the applicant, is currently
denied the benefits of the Act, or was
responsible in whole or in part for the
current denial of the benefits of the
Act to any person;

(4) Where the Administrator deter-
mines that the application is an at-
tempt on the part of a person currently
denied the benefits of the Act to obtain
grading service;

(5) Whenever the applicant, after an
initial survey has been made in accord-
ance with §70.34, fails to bring the
grading facilities and equipment into
compliance with the regulations within
a reasonable period of time; or

(6) Notwithstanding any prior ap-
proval whenever, before inauguration
of service, the applicant fails to fulfill
commitments concerning the inau-
guration of the service.

(7) When it appears that to perform
the services specified in this part would
not be to the best interests of the pub-
lic welfare or of the Government;

(8) When it appears to the Adminis-
trator that prior commitments of the
Department necessitate rejection of
the application.

(b) Each such applicant shall be
promptly notified by registered mail of

Rejection of application.
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the reasons for the rejection. A written
petition for reconsideration of such re-
jection may be filed by the applicant
with the Administrator if postmarked
or delivered within 10 days after re-
ceipt of notice of the rejection. Such
petition shall state specifically the er-
rors alleged to have been made by the
Administrator in rejecting the applica-
tion. Within 20 days following the re-
ceipt of such a petition for reconsider-
ation, the Administrator shall approve
the application or notify the applicant
by registered mail of the reasons for
the rejection thereof.

[71 FR 42013, July 24, 2006]

§70.36 Withdrawal of application.

An application for grading service
may be withdrawn by the applicant at
any time before the service is per-
formed upon payment by the applicant,
of all expenses incurred by the AMS in
connection with such application.

[71 FR 42013, July 24, 2006]

§70.37 Order of service.

Grading service shall be performed,
insofar as practicable and subject to
the availability of qualified graders, in
the order in which applications there-
for are made, except that precedence
may be given to any application for an
appeal grading.

§70.38 Suspension or withdrawal of
plant approval for correctable
cause.

(a) Any plant approval given pursu-
ant to the regulations in this part may
be suspended by the Administrator for
(1) failure to maintain grading facili-
ties and equipment in a satisfactory
state of repair, sanitation, or cleanli-
ness; (2) the use of operating proce-
dures which are not in accordance with
the regulations in this part; or (3) al-
terations of grading facilities or equip-
ment which have not been approved in
accordance with the regulations in this
part.

(b) Whenever it is feasible to do so,
written notice in advance of a suspen-
sion shall be given to the person con-
cerned and shall specify a reasonable
period of time in which corrective ac-
tion must be taken. If advance written
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notice is not given, the suspension ac-
tion shall be promptly confirmed in
writing and the reasons therefor shall
be stated, except in instances where
the person has already corrected the
deficiency. Such service, after appro-
priate corrective action is taken, will
be restored immediately, or as soon
thereafter as a grader can be made
available. During such period of sus-
pension, grading service shall not be
rendered. However, the other provi-
sions of the regulations pertaining to
providing service on a resident basis
will remain in effect unless such serv-
ice is terminated in accordance with
the provisions of this part.

(c) If the grading facilities or meth-
ods of operation are not brought into
compliance within a reasonable period
of time as specified by the Adminis-
trator, the Administrator shall initiate
withdrawal action pursuant to the
Rules of Practice Governing Formal
Adjudicatory Proceedings and Grading
Service (7 CFR part 1, subpart H), and
the operator shall be afforded an oppor-
tunity for an oral hearing upon the op-
erator’s written request in accordance
with such Rules of Practice, with re-
spect to the merits or validity of the
withdrawal action, but any suspension
shall continue in effect pending the
outcome of such hearing unless other-
wise ordered by the Administrator.
Upon withdrawal of grading service in
an official plant, the plant approval
shall also become terminated, and all
labels, seals, tags, or packaging mate-
rial bearing official identification
shall, under the supervision of a person
designated by the AMS, either be de-
stroyed, or the official identification
completely obliterated, or sealed in a
manner acceptable to the AMS.

(d) In any case where grading service
is withdrawn under this §70.38, the per-
son concerned may thereafter apply for
grading service as provided in §§70.30
through 70.37 of these regulations.

[41 FR 23681, June 11, 1976. Redesignated at 42
FR 32514, June 27, 1977, as amended at 43 FR
60139, Dec. 26, 1978. Redesignated at 46 FR
63203, Dec. 31, 1981, and amended at 71 FR
42013, July 24, 2006]

§70.39 Form of application.

Each application for grading or sam-
pling a specified lot of any product

§70.42

shall include such information as may
be required by the Administrator in re-
gard to the product and the premises
where such product is to be graded or
sampled.

[71 FR 42013, July 24, 2006]
DENIAL OF SERVICE

§70.40 Debarment.

The acts or practices set forth in
§§70.41 through 70.46, or the causing
thereof, may be deemed sufficient
cause for the debarment by the Admin-
istrator of any person, including any
agents, officers, subsidiaries, or affili-
ates of such person, from all benefits of
the act for a specified period. The
Rules of Practice Governing Formal
Adjudicatory Proceedings (7 CFR part
1, subpart H) shall be applicable to
such debarment action.

[71 FR 42013, July 24, 2006]

§70.41 Misrepresentation, deceptive,
or fraudulent act or practice.

Any willful misrepresentation or any
deceptive or fraudulent act or practice
found to be made or committed by any
person in connection with:

(a) The making or filing of any appli-
cation for any grading service, appeal
or regrading service;

(b) The making of the product acces-
sible for sampling or grading;

(¢c) The making, issuing, or using, or
attempting to issue or use any grading
certificate, symbol, stamp, label, seal,
or identification, authorized pursuant
to the regulations in this part;

(d) The use of the terms ‘‘United
States’ or “U.S.” in conjunction with
the grade of the product;

(e) The use of any of the aforesaid
terms or any official stamp, symbol,
label, seal, or identification in the la-
beling or advertising of any product.

[41 FR 23681, June 11, 1976; 41 FR 24693, June
18, 1976. Redesignated at 42 FR 32514, June 27,
1977, and further redesignated at 46 FR 63203,
Dec. 31, 1981, and amended at 71 FR 42014,
July 24, 2006]

§70.42

Using or attempting to use a form
which simulates in whole or in part
any certificate, symbol, stamp, label,
seal, or identification authorized to be

Use of facsimile forms.
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§70.43

issued or used under the regulations in
this part.

§70.43 Willful violation of the regula-
tions.

Any willful violation of the regula-
tions in this part or the Act.

§70.44 Interfering with a grader or
employee of Service.

Any interference with or obstruction
or any attempted interference or ob-
struction of, or assault upon any grad-
er, licensee, or employee of the Service
in the performance of such employee’s
duties. The giving or offering, directly
or indirectly, of any money, loan, gift,
or anything of value to an employee of
the Service, or the making or offering
of any contribution to or in any way
supplementing the salary, compensa-
tion, or expenses of an employee of the
Service, or the offering or entering into
a private contract or agreement with
an employee of the Service for any
services to be rendered while employed
by the Service.

[41 FR 23681, June 11, 1976; 41 FR 24693, June
18, 1976. Redesignated at 42 FR 32514, June 27,
1977, and further redesignated at 46 FR 63203,
Dec. 31, 1981, and amended at 71 FR 42014,
July 24, 2006]

§70.45 Misleading labeling.

The use of the terms ‘‘Government
Graded” and ‘‘Federal-State Graded”
or terms of similar import in the label-
ing or advertising of any product with-
out stating in the labeling or advertise-
ment the U.S. grade of the product as
determined by an authorized grader.

§70.46 Miscellaneous.

The existence of any of the condi-
tions set forth in §70.35 constituting a
basis for the rejection of an application
for grading service.

IDENTIFYING AND MARKING PRODUCTS

§70.50 Approval of official identifica-
tion and wording on labels.

Any label or packaging material
which bears any official grade identi-
fication shall be used only in such a
manner as the Administrator may pre-
scribe, and such labeling or packaging
materials, including the wording used
on such materials, shall be approved in
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accordance with and conform with the
provisions of this part 70 and the appli-
cable provisions of §§381.115 through
381.141 of 9 CFR part 381. Poultry Prod-
ucts Inspection Regulations. Labeling
requirements for ready-to-cook rabbits,
except for the product name, shall be
the same as for ready-to-cook poultry.
For ready-to-cook rabbits the class
name shall be shown on the label. The
appropriate designation, ‘‘young,”’
“mature,” or ‘“old,” may be used as a
prefix to the word ‘‘rabbit’ in lieu of
the class name.

[41 FR 23681, June 11, 1976; 41 FR 24694, June
18, 1976. Redesignated at 42 FR 32514, June 27,
1977, and further redesignated at 46 FR 63203,
Dec. 31, 1981]

§70.51 Form of grademark and infor-
mation required.

(a) Form of official identification sym-
bol and grademark. (1) The shield set
forth in Figure 1 of this section shall
be the official identification symbol for
purposes of this part and when used,
imitated, or simulated in any manner
in connection with poultry or rabbits,
shall be deemed prima facia to con-
stitute a representation that the prod-
uct has been officially graded for the
purposes of §70.2.

(2) Except as otherwise authorized,
the grademark permitted to be used to
officially identify USDA consumer-
graded poultry and rabbit products
shall be of the form and design indi-
cated in Figures 2 through 4 of this sec-
tion. The shield shall be of sufficient
size so that the printing and other in-
formation contained therein is legible
and in approximately the same propor-
tion as shown in these figures.

(3) The ‘“‘Prepared From’ grademark
in Figure 5 of this section may be used
to identify specialized poultry products
for which there are no official U.S.
grade standards, provided that these
products are approved by the Agency
and are prepared from U.S. Consumer
Grade A poultry carcasses, parts, or
other products that comply with the
requirements of AMS §70.220. All poul-
try products shall be processed and la-
beled in accordance with 9 CFR part
381.

(b) Information required on grademark.
(1) Except as otherwise authorized by
the Administrator, each grademark
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used shall include the letters “USDA”’
and the U.S. grade of the product it
identifies, such as ‘“A Grade,” as shown
in Figure 2 of this section. Such infor-
mation shall be printed with the shield
and the wording within the shield in
contrasting colors in a manner such
that the design is legible and con-
spicuous on the material upon which it
is printed.

(2) Except as otherwise authorized,
the bands of the shield in Figure 4 of
this section shall be displayed in three
colors, with the color of the top, mid-
dle, and bottom bands being blue,
white, and red, respectively.

(3) The ‘“‘Prepared From’ grademark
in Figure 5 of this section may be any
one of the designs shown in Figures 2
through 4 of this section. The text out-
side the shield shall be conspicuous,

§70.51

legible, and in approximately the same
proportion and close proximity to the
shield as shown in Figure 5 of this sec-
tion.

(c) Products that may be individually
grademarked. The grademarks set forth
in Figures 2 through 4 of this section
may be applied individually to ready-
to-cook poultry, rabbits, and specified
poultry food products for which con-
sumer grades are provided in the U.S.
Classes, Standards, and Grades for
Poultry and Rabbits, AMS 70.200 and
70.300 et seq., respectively, or to the
containers in which such products are
enclosed for the purpose of display and
sale to household consumers, only
when such products qualify for the par-
ticular grade indicated in accordance
with the consumer grades.
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Figure 1
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[63 FR 40628, July 30, 1998]

§70.52 Prerequisites to packaging
ready-to-cook poultry or rabbits
identified with consumer
grademarks.

The official identification of any
graded product as provided in §§70.50
and 70.51 shall be done only under the
supervision of a grader. The grader
shall have supervision over the use and
handling of all material bearing any of-
ficial identification.

§70.54 Retention authorities.

A grader may use retention tags or
other devices and methods as approved
by the Administrator for the identi-
fication and control of poultry or rab-
bit products which are not in compli-
ance with the regulations or are held
for further examination. Any such item
shall not be released until in compli-
ance with the regulations and reten-
tion identification shall not be re-
moved by anyone other than a grader.

§70.55 Check grading officially identi-
fied product.

Officially identified poultry or rabbit
products may be subject to final check
grading prior to their shipment. Such
product found not to be in compliance
with the assigned official grade shall
be placed under a retention tag until it
is regraded to comply with the grade
assigned or until the official identifica-
tion is removed.

§70.56 Grading requirements of poul-
try and rabbits identified with offi-
cial identification.

(a) Poultry and rabbit products to be
identified with the grademarks illus-
trated in §70.561 must be individually
graded by a grader or by authorized
personnel pursuant to §70.20 and there-
after checkgraded by a grader.

(b) Poultry and rabbit products not
graded in accordance with paragraph
(a) of this section may be officially
graded on a sample basis and the ship-
ping containers may be identified with
grademarks which contain the words
“Sample Graded’” and which are ap-
proved by the Administrator.

[71 FR 42014, July 24, 2006]

§70.70
REPORTS

§70.60 Report of grading work.

Reports of grading work performed
within official plants shall be for-
warded to the Administrator by the
grader in a manner as may be specified
by the Administrator.

[71 FR 42014, July 24, 2006]

§70.61 Information to be furnished to
graders.

The applicant for grading service
shall furnish to the grader rendering
such service such information as may
be required for the purposes of this
part.

[47 FR 46071, Oct. 15, 1982; 47 FR 54421, Dec. 3,
1982]

§70.62

Each grader shall report, in the man-
ner prescribed by the Administrator,
all violations and noncompliances
under the Act and the regulations in
this part of which such grader has
knowledge.

Report of violations.

[71 FR 42014, July 24, 2006]
FEES AND CHARGES

§70.70 Payment of fees and charges.

(a) Fees and charges for any grading
service shall be paid by the interested
party making the application for such
service in accordance with the applica-
ble provisions of this section and
§§70.71 through 70.78 inclusive. If so re-
quired by the grader, such fees and
charges shall be paid in advance.

(b) Fees and charges for any grading
service shall, unless otherwise required
pursuant to paragraph (c) of this sec-
tion, be paid by check, draft, or money
order payable to the AMS and remitted
promptly to the AMS.

(c) Fees and charges for any grading
under a cooperative agreement with
any State or person shall be paid in ac-
cordance with the terms of such coop-
erative agreement.

[41 FR 23681, June 11, 1976; 41 FR 24693, June
18, 1976. Redesignated at 42 FR 32514, June 27,
1977, and further redesignated at 46 FR 63203,
Dec. 31, 1981, and amended at 71 FR 42014,
July 24, 2006]
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§70.71 On a fee basis.

(a) Unless otherwise provided in this
part, the fees to be charged and col-
lected for any service performed, in ac-
cordance with this part, on a fee basis
shall be based on the applicable rates
specified in this section.

(b) Fees for grading services will be
based on the time required to perform
such services for class, quality, quan-
tity (weight test), or condition, wheth-
er ready-to-cook poultry, ready-to-
cook rabbits, or specified poultry food
products are involved. The hourly
charge shall be $65.00 and shall include
the time actually required to perform
the work, waiting time, travel time,
and any clerical costs involved in
issuing a certificate.

(c) Grading services rendered on Sat-
urdays, Sundays, or legal holidays
shall be charged for at the rate of $75.12
per hour. Information on legal holidays
is available from the supervisor.

[70 FR 42256, July 22, 2005, as amended at 71
FR 42014, July 24, 2006]

§70.72 Fees for appeal grading or re-
view of a grader’s decision.

The costs of an appeal grading, or re-
view of a grader’s decision, shall be
borne by the appellant on a fee basis at
rates set forth in §70.71, plus any travel
and additional expenses. If the appeal
grading, or review of a grader’s deci-
sion discloses that a material error was
made in the original determination, no
fee or expenses will be charged.

[63 FR 52133, Sept. 30, 1998, as amended at 71
FR 42014, July 24, 2006]
other

§70.75 Travel and

charges.

expenses

Charges are to be made to cover the
cost of travel and other expenses in-
curred by the AMS in connection with
rendering grading service. Such
charges shall include the cost of trans-
portation, per diem, and any other ex-
penses.

[42 FR 2971, Jan. 14, 1977. Redesignated at 42
FR 32514, June 27, 1977, as amended at 46 FR
9, Jan. 2, 1981. Redesignated at 46 FR 63203,
Dec. 31, 1981, and amended at 71 FR 42014,
July 24, 2006]
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§70.76 Charges for continuous poultry
grading performed on a non-
resident basis.

Fees to be charged and collected for
grading service on a nonresident grad-
ing basis shall be those provided in this
section. The fees to be charged for any
appeal grading shall be as provided in
§70.72.

(a) Charges. The charges for the grad-
ing of poultry and edible products
thereof shall be paid by the applicant
for the service and shall include items
listed in this section as are applicable.
Payment for the full cost of the grad-
ing service rendered to the applicant
shall be made by the applicant to the
AMS. Such full costs shall comprise
such of the items listed in this section
as are due and included in the bill or
bills covering the period or periods dur-
ing which the grading service was ren-
dered. Bills will be rendered by the 10th
day following the end of the billing pe-
riod in which the service was rendered
and are payable upon receipt.

(1) A charge for the salary and other
costs, as specified in this paragraph,
for each grader while assigned to a
plant, except that no charge will be
made when the assigned grader is tem-
porarily reassigned by AMS to perform
grading service for other than the ap-
plicant. Base salary rates will be deter-
mined on a national average for all of-
ficial plants operating in States under
a Federal Trust Fund Agreement where
Federal graders, State graders, or a
combination of Federal and State grad-
ers are used, by averaging the salary
rates paid to each Federal or State
grader assigned to such plants. Charges
to plants are as follows:

(i) For all regular hours of work
scheduled and approved as an estab-
lished tour of duty for a plant, the reg-
ular rate charge will be made. The reg-
ular rate charge will be determined by
adding an amount to the base salary
rate to cover the costs to AMS for such
items as the Employer’s Tax imposed
under the U.S. Internal Revenue Code
(26 U.S.C.) for Old Age and Survivor’s
Benefits under the Social Security Sys-
tem, retirement benefits, group life in-
surance, severance pay, sick leave, an-
nual leave, additional salary and travel
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costs for relief grading service, acci-
dent payments, certain moving costs,
and related servicing costs.

(ii) All hours worked by an assigned
grader or another grader in excess of
the approved tour of duty, or worked
on a nonscheduled workday, or actu-
ally worked on a holiday in excess of
the tour of duty, will be considered as
overtime. The charge for such overtime
will be 150 percent of the grader’s base
salary rate.

(iii) For work performed on a holiday
which is within the established tour of
duty approved for a plant, the added
charge will be the same as the grader’s
base rate.

(iv) For work performed between 6
p.m. and 6 a.m., night differential
charges (for regular, overtime, or holi-
day hours worked during this period)
will be at the applicable rates estab-
lished plus 10 percent of the base rate.

(v) For work performed on Sunday,
Sunday differential charges (for reg-
ular, overtime, or holiday hours
worked on Sunday) will be at the appli-
cable rates established plus 25 percent
of the base rate.

(vi) For all hours of work performed
in a plant without an approved tour of
duty, the charge will be one of the ap-
plicable hourly rates in §70.71.

(2) An administrative service charge
equal to 25 percent of the grader’s total
salary costs. A minimum charge of $260
will be made each billing period. The
minimum charge also applies where an
approved application is in effect and no
product is handled.

(b) Other provisions. (1) The applicant
shall designate in writing the employ-
ees of the applicant who will be re-
quired and authorized to furnish each
grader with such information as may
be necessary for the performance of the
grading service.

(2) AMS will provide, as available, an
adequate number of graders to perform
the grading service. The number of
graders required will be determined by
AMS based on the expected demand for
service.

(3) The grading service shall be pro-
vided at designated locations and shall
be continued until the service is sus-
pended, withdrawn, or terminated by:

(i) Mutual consent;

§70.77

(ii) Thirty (30) days’ written notice
by either the applicant or AMS speci-
fying the date of suspension, with-
drawal or termination;

(iii) One (1) day’s written notice by
AMS to the applicant if the applicant
fails to honor any invoice within thirty
(30) days after date of invoice covering
the cost of the grading service; or

(iv) Action taken by AMS pursuant
to the provisions of §70.38 or §70.40.

(4) Graders will be required to confine
their activities to those duties nec-
essary in the rendering of grading serv-
ice and such closely related activities
as may be approved by AMS: Provided,
That in no instance may the graders
assume the duties of management.

(5) When similar nonresident grading
services are furnished to the same ap-
plicant under part 55 or part 56 of this
chapter, the charges listed in this sec-
tion shall not be repeated.

[41 FR 23681, June 11, 1976]

EDITORIAL NOTE: For Federal Register cita-
tions affecting §70.76, see the List of CFR
Sections Affected, which appears in the
Finding Aids section of the printed volume
and on GPO Access.

§70.77 Charges for continuous poultry
or rabbit grading performed on a
resident basis.

Fees to be charged and collected for
any grading service, other than for an
appeal grading, on a resident grading
basis, shall be those provided in this
section. The fees to be charged for any
appeal grading shall be as provided in
§70.72.

(a) Charges. The charges for the grad-
ing of poultry and rabbits and edible
products thereof shall be paid by the
applicant for the service and shall in-
clude items listed in this section as are
applicable. Payment for the full cost of
the grading service rendered to the ap-
plicant shall be made by the applicant
to the AMS. Such full costs shall com-
prise such of the items listed in this
section as are due and included in the
bill or bills covering the period or peri-
ods during which the grading service
was rendered. Bills will be rendered by
the 10th day following the end of the
billing period in which the service was
rendered and are payable upon receipt.

(1) An inauguration charge of $310
will be made at the time an application

207



§70.77

for service is signed, except when the
application is required because of a
change in name or ownership. If service
is not installed within 6 months from
the date the application is filed, or if
service is inactive due to an approved
request for removal of a grader(s) for a
period of 6 months, the application will
be considered terminated, but a new
application may be filed at any time.
In addition, there will be a charge of
$300 if the application is terminated at
the request of the applicant for reasons
other than for a change in location
within 12 months from the date of the
inauguration of service.

(2) A charge for the salary and other
costs, as specified in this paragraph,
for each grader while assigned to a
plant, except that no charge will be
made when the assigned grader is tem-
porarily reassigned by AMS to perform
grading service for other than the ap-
plicant. Base salary rates will be deter-
mined on a national average for all of-
ficial plants operating in States under
a Federal Trust Fund Agreement where
Federal graders, State graders, or a
combination of Federal and State grad-
ers are used, by averaging the salary
rates paid to each Federal or State
grader assigned to such plants. Charges
to plants are as follows:

(i) For all regular hours of work
scheduled and approved as an estab-
lished tour of duty for a plant, the reg-
ular rate charge will be made. The reg-
ular rate charge will be determined by
adding an amount to the base salary
rate to cover the costs to AMS for such
items as the Employer’s Tax imposed
under the U.S. Internal Revenue Code
(26 U.S.C.) for Old Age and Survivor’s
Benefits under the Social Security Sys-
tem, retirement benefits, group life in-
surance, severance pay, sick leave, an-
nual leave, additional salary and travel
costs for relief grading service, acci-
dent payments, certain moving costs,
and related servicing costs.

(ii) All hours worked by an assigned
grader or another grader in excess of
the approved tour of duty, or worked
on a nonscheduled workday, or actu-
ally worked on a holiday in excess of
the tour of duty will be considered as
overtime. The charge for such overtime
will be 150 percent of the grader’s base
salary rate.
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(iii) For work performed on a holiday
which is within the established tour of
duty approved for a plant, the added
charge will be the same as the grader’s
base rate.

(iv) For work performed between 6
p.m. and 6 a.m., night differential
charges (for regular, overtime, or holi-
day hours worked during this period)
will be at the applicable rates estab-
lished plus 10 percent of the base rate.

(v) For work performed on Sunday,
Sunday differential charges (for reg-
ular, overtime, or holiday hours
worked on Sunday) will be at the appli-
cable rates established plus 25 percent
of the base rate.

(vi) For all hours of work performed
in a plant without an approved tour of
duty, the charge will be one of the ap-
plicable hourly rates in §70.71.

(3) A charge at the hourly rates spec-
ified in §70.71, plus actual travel ex-
penses incurred by AMS for inter-
mediate surveys to firms without grad-
ing service in effect.

(4) For poultry grading: An adminis-
trative service charge based upon the
aggregate weight of the total volume of
all live and ready-to-cook poultry han-
dled in the plant per billing period
computed in accordance with the fol-
lowing: Total pounds per billing period
multiplied by $0.00039, except that the
minimum charge per billing period
shall be $260 and the maximum charge
shall be $2,875. The minimum charge
also applies where an approved applica-
tion is in effect and no product is han-
dled.

(5) For rabbit grading: An adminis-
trative service charge equal to 25 per-
cent of the grader’s total salary costs.
A minimum charge of $260 will be made
each billing period. The minimum
charge also applies where an approved
application is in effect and no product
is handled.

(b) Other provisions. (1) The applicant
shall designate in writing the employ-
ees of the applicant who will be re-
quired and authorized to furnish each
grader with such information as may
be necessary for the performance of the
grading service.

(2) AMS will provide, as available, an
adequate number of graders to perform
the grading service. The number of
graders required will be determined by
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AMS based on the expected demand for
service.

(3) The grading service shall be pro-
vided at the designated plant and shall
be continued until the service is sus-
pended, withdrawn, or terminated by:

(i) Mutual consent;

(ii) Thirty (30) days’ written notice
by either the applicant or AMS speci-
fying the date of suspension, with-
drawal, or termination;

(iii) One (1) day’s written notice by
AMS to the applicant if the applicant
fails to honor any invoice within thirty
(30) days after date of invoice covering
the cost of the grading service; or

(iv) Action taken by AMS pursuant
to the provisions of §70.38 through
§70.40.

(4) Graders will be required to confine
their activities to those duties nec-
essary in the rendering of grading serv-
ice and such closely related activities
as may be approved by AMS: Provided,
That in no instance may the graders
assume the duties of management.

[41 FR 23681, June 11, 1976]

EDITORIAL NOTE: For Federal Register cita-
tions affecting §70.77, see the List of CFR
Sections Affected, which appears in the
Finding Aids section of the printed volume
and on GPO Access.

§70.78 Fees or charges for grading
service performed under coopera-
tive agreement.

Fees or charges to be made to an ap-
plicant for any grading service which
differ from those listed in §§70.70
through 70.77, shall be provided for by a
cooperative agreement.

GRADING CERTIFICATES

§70.90 Forms.

Grading certificates and sampling re-
port forms (including appeal grading
certificates and regrading certificates)
shall be issued on forms approved by
the Administrator.

[71 FR 42014, July 24, 2006]

§70.91 Issuance.

(a) Resident grading basis. Certificates
will be issued only upon a request
therefor by the applicant or the AMS.
When requested, a grader shall issue a
certificate covering product graded by
such grader. In addition, a grader may

§70.93

issue a grading certificate covering
product graded in whole or in part by
another grader when the grader has
knowledge that the product is eligible
for certification based on personal ex-
amination of the product or official
grading records.

(b) Other than resident grading. Each
grader shall, in person or by an author-
ized agent, issue a grading certificate
covering each product graded by such
grader. A grader’s name may be signed
on a grading certificate by a person
other than the grader if such person
has been designated as the authorized
agent of such grader by the national
supervisor: Provided, That the certifi-
cate is prepared from an official memo-
randum of grading signed by the grad-
er: And provided further, That a nota-
rized power of attorney authorizing
such signature has been issued to such
person by the grader and is on file in
the office of grading. In such case, the
authorized agent shall sign both the
agents name and the grader’s name,
e.g., ‘“‘John Doe by Mary Roe.”

[71 FR 42014, July 24, 2006]

§70.92 Disposition.

The original and a copy of each grad-
ing certificate, issued pursuant to
§§70.90 through 70.93, and not to exceed
two additional copies thereof if re-
quested by the applicant prior to
issuance shall, immediately upon
issuance, be delivered or mailed to the
applicant or the applicant’s designee.
Other copies shall be filed and retained
in accordance with the disposition
schedule for grading program records.

[71 FR 42014, July 24, 2006]

§70.93 Advance information.

Upon request of an applicant, all or
part of the contents of any grading cer-
tificate issued to such applicant may
be telephoned or transmitted by any
electronic means to the applicant, or
to the applicant’s designee, at the ap-
plicant’s expense.

[71 FR 42014, July 24, 2006]
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APPEAL OF A GRADING OR DECISION

§70.100 Who may request an appeal
grading or review of a grader’s de-
cision.

An appeal grading may be requested
by any interested party who is dissatis-
fied with the determination by a grader
of the class, quality, quantity, or con-
dition of any product as evidenced by
the USDA grademark and accom-
panying label, or as stated on a grading
certificate, and a review may be re-
quested by the operator of an official
plant with respect to a grader’s deci-
sion on any other matter relating to
grading in an official plant.

§70.101 Where to file an appeal.

(a) Appeal from resident grader’s grad-
ing or decision in an official plant. Any
interested party who is not satisfied
with the determination of the class,
quality, quantity, or condition of prod-
uct which was graded by a grader in an
official plant and has not left such
plant, and the operator of any official
plant who is not satisfied with a deci-
sion made by a grader or any other
matter relating to grading in such
plant, may request an appeal grading
or review of the decision by filing such
request with the grader’s immediate
supervisor.

(b) All other appeal requests. Any in-
terested party who is not satisfied with
the determination of the class, quality,
quantity, or condition of product which
has left the official plant where it was
graded, or which was graded other than
in an official plant, may request an ap-
peal grading by filing such request
with the regional director in the area
where the product is located or with
the Chief of the Grading Branch.

§70.102 How to file an appeal.

Any request for an appeal grading or
review of a grader’s decision may be
made orally or in writing. If made oral-
ly, written confirmation may be re-
quired. The applicant shall clearly
state the reasons for requesting the ap-
peal service, and a description of the
product or the decision which is ques-
tioned. If such appeal request is based
on the results stated on an official cer-
tificate, the original and all available
copies of the certificate shall be re-
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turned to the appeal grader assigned to
make the appeal grading.

§70.103 When an application for an
appeal grading may be refused.

When it appears to the official with
whom an appeal request is filed that
the reasons given in the request for an
appeal grading are frivolous or not sub-
stantial, or that the quality or condi-
tion of the product has undergone a
material change since the original
grading, or that the original lot has
changed in some manner, or the Act or
the regulations in this part have not
been complied with, the applicant’s re-
quest for the appeal grading may be re-
fused. In such case, the applicant shall
be promptly notified of the reason(s)
for such refusal.

§70.104 Who shall perform the appeal.

(a) An appeal grading or review of a
decision requested under §70.101(a)
shall be made by the grader’s imme-
diate supervisor or by one or more li-
censed graders assigned by the imme-
diate supervisor.

(b) Appeal gradings requested under
§70.101(b) shall be performed by a grad-
er other than the grader who originally
graded the product.

(c) Whenever practical, an appeal
grading shall be conducted jointly by
two graders. The assignment of the
grader(s) who will make the appeal
grading requested under §70.101(b) shall
be made by the regional director or the
Chief of the Grading Branch.

[41 FR 23681, June 11, 1976; 41 FR 24693, June
18, 1976. Redesignated at 42 FR 32514, June 27,
1977, and further redesignated at 46 FR 63203,
Dec. 31, 1981, and amended at 71 FR 42014,
July 24, 2006]

§70.105 Procedures
gradings.

(a) The appeal sample shall consist of
product taken from the original sample
container plus an equal number of con-
tainers selected at random.

(b) When the original samples are not
available or have been altered, such as
the removal of undergrades, the appeal
sample size for the lot shall consist of
double the samples required in §70.80.

(c) Poultry or rabbits in an unfrozen
state must be adequately protected and

for appeal
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kept in good condition until the appeal
grading is performed.

(d) Overwraps on frozen poultry or
rabbits shall be removed from all birds
or rabbits in the sample prior to appeal
grading for quality or to determine the
class.

(e) When the appeal is based on grad-
ing or class determination factors,
each frozen carcass shall be defrosted
prior to conducting the appeal grading.
Whether defrosting poultry or rabbit
carcasses for other types of appeals
will be required by the appeal grader,
will depend upon the reason for the ap-
peal.

[41 FR 23681, June 11, 1976; 41 FR 24693, June
18, 1976. Redesignated at 42 FR 32514, June 27,
1977, and further redesignated at 46 FR 63203,
Dec. 31, 1981, and amended at 71 FR 42014,
July 24, 2006]

§70.106 Appeal grading certificates.

Immediately after an appeal grading
is completed, an appeal certificate
shall be issued to show that the origi-
nal grading was sustained or was not
sustained. Such certificate shall super-
sede any previously issued certificate
for the product involved and shall
clearly identify the number and date of
the superseded certificate. The
issuance of the appeal certificate may
be withheld until any previously issued
certificate and all copies have been re-
turned when such action is deemed nec-
essary to protect the interest of the
Government. When the appeal grader
assigns a different grade to the lot, the
existing grademark shall be changed or
obliterated as necessary. When the ap-
peal grader assigns a different class or
quantity designation to the lot, the la-
beling shall be corrected.

SANITARY REQUIREMENTS, FACILITIES,
AND OPERATING PROCEDURES

§70.110 Requirements for sanitation,
facilities, and operating procedures
in official plants.

(a) The requirements for sanitation,
facilities, and operating procedures in
official plants shall be the applicable
provisions stated in 9 CFR part 381 for
poultry, and for rabbits the require-
ments shall be the applicable provi-
sions stated in 9 CFR part 354.

Pt. 75

(b) With respect to grading services,
there shall be a minimum of 100-foot
candles of light intensity at grading
stations; and acceptable means, when
necessary, of maintaining control and
identity of products segregated for
quality, class, condition, weight, lot, or
any other factor which may be used to
distinguish one type of product from
another.

[41 FR 23681, June 11, 1976. Redesignated at 42
FR 32514, June 27, 1977, and further redesig-
nated at 46 FR 63203, Dec. 31, 1981, as amend-
ed at 51 FR 17281, May 9, 1986; 63 FR 40630,
July 30, 1998]

Subparts B-C [Reserved]

PART 75—REGULATIONS FOR IN-
SPECTION AND CERTIFICATION
OF QUALITY OF AGRICULTURAL
AND VEGETABLE SEEDS

DEFINITIONS

Sec.
75.1 Meaning of words.
75.2 Terms defined.

ADMINISTRATION

75.3 Authority.

75.4 Federal and State cooperation.

75.56 Regulations not applicable for certain
purposes.

75.6 Nondiscrimination.

INSPECTION

75.7 Inspection in accordance with methods
prescribed or approved.

75.8 Basis of service.

75.9 Who may obtain service.

75.10 How to make application.

75.11 Content of application.

75.12 When application deemed filed.

75.13 When application may be rejected.

75.14 When application may be withdrawn.

75.15 Authority of agent.

75.16 Accessibility of seeds.

75.17 Testing.

75.18 Sampling.

75.19 Seed lot inspection.

75.20 Submitted sample inspection.

75.21 Grain sample inspection.

75.22 Form of inspection certificate.

75.23 Issuance of inspection certificate.

75.24 Disposition of inspection certificate.

75.25 TIssuance of corrected certificate.

APPEAL INSPECTION

75.26 When appeal inspection may be re-
quested.
75.27 How to file an appeal.
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75.28 When a request for an appeal inspec-
tion may be withdrawn.

75.29 When an appeal may be refused.

75.30 Who shall perform appeal inspection.

75.31 Appeal inspection certificate.

LICENSING OF INSPECTORS

75.32 Who may become licensed inspector.

75.33 Suspension or revocation of license of
inspector.

75.34 Surrender of license.

SAMPLING PROVISIONS AND REQUIREMENTS

75.35
75.36
75.37
75.38
75.39
75.40

Obtaining samples for lot inspections.
Representative sample.

Submitted samples.

Lot inspections.

Use of file samples.

Protecting samples.

FEES AND CHARGES

75.41
75.42

General.

Sampling and sealing.

75.43 Laboratory testing.

75.44 When application rejected or with-
drawn.

75.45 Charge for appeals.

75.46 When appeal refused or withdrawn.

75.47 For certificates.

MISCELLANEOUS

75.48 Identification number.
75.49 OMB control numbers.

AUTHORITY: 7 U.S.C. 1622 and 1624.

SOURCE: 49 FR 18724, May 2, 1984, unless
otherwise noted.

DEFINITIONS

§75.1 Meaning of words.

Words used in the regulations in this
part in the singular form shall be
deemed to import the plural and vice
versa, as the case may demand.

§75.2 Terms defined.

For the purpose of these regulations
unless the context otherwise requires,
the following terms shall be construed,
respectively, as follows:

(a) Act means the Agricultural Mar-
keting Act of 1946, as amended (7 U.S.C.
1621 et seq.).

(b) Regulations means the regulations
in this part.

(¢c) Department means the TUnited
States Department of Agriculture
(USDA).

(d) Secretary means the Secretary of
the United States Department of Agri-
culture, or any officer or employee of
the Department to whom authority has
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been delegated to act in the Sec-
retary’s stead.

(e) Administrator means the Adminis-
trator of the Agricultural Marketing
Service (AMS) of the Department, or
any other officer or employee of AMS
to whom authority has been delegated
to act in the Administrator’s stead.

(f) Division means the Warehouse and
Seed Division (WSD), AMS.

(g) Director means the Director of the
Division or any other officer or em-
ployee of the Division to whom author-
ity has been delegated to act in the Di-
rector’s stead.

(h) Person means any individual,
partnership, association, business
trust, corporation, entity, or any other
organized group of persons, whether in-
corporated or not.

(i) Seed means any agricultural or
vegetable seed.

(j) Interested Party means any person
financially interested in a transaction
involving seed.

(k) Applicant means an interested
party who requests any inspection
service with respect to seed.

(1) Authorized agent means an agent
to whom authority to represent a per-
son or government agency has been
given by that person or government
agency through delegation, contract or
cooperative agreement, or other
means.

(m) Memorandum of Understanding
means a written plan between AMS and
a State for carrying out their separate
activities in a project of mutual inter-
est to the parties involved.

(n) Inspector means a licensed em-
ployee of a State authorized pursuant
to a Memorandum of Understanding or
an employee of the Department author-
ized by the Director, to draw samples
of seeds, seal containers, inspect
records, test seeds for quality, issue
certificates and reports, and bill for
services.

(0) Inspection means sampling seeds,
sealing containers, testing seeds for
quality and reviewing records.

(p) Appeal inspector means an inspec-
tor or other person designated or au-
thorized by the Division to perform ap-
peal inspections under the Act and reg-
ulations in this subpart.
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(q) Certificate means a certificate
issued under the Act and the regula-
tions in this subpart.

ADMINISTRATION

§75.3 Authority.

The Director is charged with the ad-
ministration of the provisions of the
regulations and the Act insofar as they
relate to the subject matter of the reg-
ulations, under the supervision of the
Secretary and the Administrator.

§75.4 Federal and State cooperation.

Pursuant to the Act, the Adminis-
trator is authorized to cooperate with
the appropriate State agencies in car-
rying out provisions of the Act and
these regulations through Memoranda
of Understanding. The Memorandum of
Understanding shall specify the duties
to be performed by the parties con-
cerned with each party directing its
own activities and utilizing its own re-
sources.

§75.5 Regulations not applicable for
certain purposes.

The regulations do not apply to the
inspection of grain in the United
States under the U.S. Grain Standards
Act, as amended (7 U.S.C. 71 et seq.), ex-
cept to the extent that official grain
samples received from the Federal
Grain Inspection Service (FGIS) shall
be examined for the presence of speci-
fied weed and crop seeds upon the re-
quest of FGIS.

§75.6 Nondiscrimination.

The conduct of all services under
these regulations shall be accom-
plished without discrimination as to
race, color, religion, sex, or national
origin.

INSPECTION

§75.7 Inspection in accordance with
methods prescribed or approved.

Inspection of seed shall be rendered
pursuant to these regulations and
under such conditions and in accord-
ance with the methods of either the As-
sociation of Official Seed Analysts
(AOSA) or the International Seed Test-
ing Association (ISTA).

§75.13

§75.8 Basis of service.

The regulations provide for inspec-
tion services pursuant to the Act.
Seeds shall be inspected in accordance
with the methods of either the Associa-
tion of Official Seed Analysts (AOSA)
or the International Seed Testing Asso-
ciation (ISTA); provided, that limita-
tions in these rules respecting max-
imum lot size will not be observed and,
provided further, that certification as
to origin may be based on examination
of records and certification of other
seed certifying agencies.

§75.9 Who may obtain service.

An application for inspection service
may be made by any interested party
or his authorized agent.

§75.10 How to make application.

An application for service shall be
confirmed in writing and addressed to

the Federal Seed Laboratory, WSD,
AMS, USDA, Beltsville, Maryland
20705.

§75.11 Content of application.

An application for service shall in-
clude the following information; (a)
The date of application; (b) the kind
and quantity of seed, and test(s) to be
performed; (¢c) the methods and instruc-
tions for the inspection of the seed (ei-
ther Association of Official Seed Ana-
lysts (AOSA) or International Seed
Testing Association (ISTA) rules); (d)
the name and address of the applicant
and, if made by an authorized agent;
and (e) such further information relat-
ing to the inspection as may be re-
quired.

§75.12 When application deemed filed.

An application shall be deemed filed
when received by the Division or the
Federal Seed Laboratory.

§75.13 When application may be re-
jected.

Any application for service may be
rejected by the Director (a) for non-
compliance with the Act or the regula-
tions relating to applications for serv-
ice in this subpart, or (b) when it is not
practicable to provide the service.
Each such applicant shall be promptly
notified in writing.
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§75.14

§75.14 When application may be with-
drawn.

An application may be withdrawn at
any time before the requested service
is rendered. The applicant will remain
responsible for payment of expenses in-
curred in connection therewith as pro-
vided in §75.44.

§75.15

Proof of authority of any person
making an application as an agent may
be required in the discretion of the offi-
cial receiving the application.

Authority of agent.

§75.16 Accessibility of seeds.

Each lot of seed for which a lot in-
spection is requested shall be placed by
the applicant so as to permit the entire
lot to be sampled and a representative
sample to be obtained as required.

§75.17 Testing.

Upon request by the applicant, tests
may be made for kind, variety, germi-
nation, purity, weed seeds, disease
pathogens, treatment, moisture, and
other special tests, or any combination
thereof for which prescribed methods of
testing are established. The tests shall
be in accordance with the methods of
either the Association of Official Seed
Analysts (AOSA) or the International
Seed Testing Association (ISTA) as re-
quested by the applicant.

§75.18 Sampling.

Sampling, when requested by the ap-
plicant, shall be in accordance with the
methods of either the Association of
Official Seed Analysts (AOSA) or the
International Seed Testing Association
(ISTA), depending upon the test meth-
od requested by the applicant.

§75.19 Seed lot inspection.

A lot inspection shall be made by ob-
taining a representative sample from a
specified quantity of seed identified
with a distinguishing mark or number
to appear on all containers in the lot,
and performing such test(s) as may be
requested by the applicant. The identi-
fication mark or number must be ap-
proved by the inspector and will appear
on the certificate to be issued.
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§75.20 Submitted sample inspection.

A sample inspection shall be made by
testing a sample of seed submitted by
an applicant for inspection.

§75.21 Grain sample inspection.

A sample inspection shall be per-
formed by examining official grain
samples received from FGIS to identify
specified weed and crop seeds upon the
request of FGIS.

§75.22 Form of inspection certificate.

Inspection certificates shall be ap-
proved by the Director as to their
form. No correction, erasure, or other
change shall be made in the informa-
tion on a certificate.

§75.23 Issuance of inspection -certifi-
cate.

After an inspection has been com-
pleted, an inspection certificate shall
be issued showing the results of the in-
spection in accordance with paragraph
(a) or (b) of this section.

(a) Lot inspection certificate. A lot in-
spection certificate shall be issued to
include the name of the inspector sam-
pling and sealing the seed lot, the anal-
ysis results from testing the sample,
the identifying mark or number which
has been approved by the inspector to
appear on each container in the seed
lot, and any other factual information
pertinent to the inspection.

(b) Sample inspection certificate. A
sample inspection certificate shall be
issued to show the results of the in-
spection of a sample of seed or grain
submitted by an interested party. Each
sample inspection certificate shall
state the results of the inspection that
applies only to the sample described in
the certificate.

(c) General authorication to issue cer-
tificates. Certificates for inspections
may be issued by any inspector author-
ized by the Director to perform the in-
spection covered by the certificate.

(d) Name requirements. The name and
signature of the person who issued the
inspection certificate shall be shown on
the certificate. The original certificate
must be signed, and the signature or a
stamped facsimile shall be shown on
each copy.
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§75.24 Disposition of inspection cer-
tificate.

Upon issuance, the original and one
copy of each inspection certificate
shall be delivered or mailed to the ap-
plicant or otherwise delivered or
mailed in accordance with the appli-
cant’s instructions. One copy of each
inspection certificate shall be filed in
the Federal Seed Laboratory. In case of
a lost or destroyed certificate, a dupli-
cate thereof labeled as such may be
issued under the same number, date,
and name.

§75.25 Issuance of corrected -certifi-
cate.

(a) If any error is made in an inspec-
tion, a corrected inspection certificate
may be issued.

(b) The original and copies of the cor-
rected certificate shall be issued as
promptly as possible to the same inter-
ested persons who received the incor-
rect certificate.

(c) The corrected certificate shall su-
persede the incorrect inspection cer-
tificate previously issued. The cor-
rected certificate shall clearly identify,
by certificate number and date, the in-
correct certificate which it supersedes.

(d) The original and all copies of the
superseded incorrect certificate shall
be obtained by the Director, if possible.
If it is not possible to obtain the origi-
nal and all copies of the superseded cer-
tificate, to the extent possible, all par-
ties involved will be notified to prevent
misuse of the superseded certificate
and the corrected certificate so marked
as to the outstanding certificate.

APPEAL INSPECTION

§75.26 When appeal inspection may be
requested.

A request for an appeal inspection
may be made by any interested party
regarding the results of an inspection
as stated on an inspection certificate.
Such request shall be made within thir-
ty (30) days following the day on which
an inspection certificate was issued.

§75.27 How to file an appeal.

Any request for an appeal inspection
may be made orally or in writing to
the Federal Seed Laboratory. If made
orally, written confirmation is re-

§75.31

quired. The applicant shall clearly
state the reasons for requesting the ap-
peal service. The original and all avail-
able copies of the certificate shall be
returned to the appeal inspector as-
signed to make the appeal inspection.

§75.28 When a request for an appeal
inspection may be withdrawn

A request for an appeal inspection
may be withdrawn by the applicant at
any time before the appeal inspection
is performed: Provided, that, the appel-
lant shall pay any expenses incurred in
connection with the appeal as provided
in §75.46.

§75.29 When an appeal may be re-
fused.

A request for an appeal inspection
may be refused if:

(a) The reasons for an appeal inspec-
tion are frivolous or not substantial;

(b) The quality or condition of the
seed has been altered since the inspec-
tion covering the seed on which the ap-
peal inspection is requested;

(c) The lot in question in a lot inspec-
tion is not or cannot be made acces-
sible for sampling;

(d) The lot relative to which appeal
inspection is requested cannot be posi-
tively identified by the inspection as
the lot from which drawn samples were
previously inspected in a lot inspec-
tion; or

(e) The application is not in compli-
ance with the regulations; and

(f) Such applicant shall be notified
promptly of the reason for such refusal.

§75.30 Who shall perform appeal in-
spection.

An appeal inspection shall be per-
formed by an inspector (other than the
one from whose inspection the appeal
is requested) authorized for this pur-
pose by the Director.

§75.31 Appeal inspection certificate.

After an appeal inspection has been
completed, an appeal inspection certifi-
cate shall be issued showing the results
of such appeal inspection; and such cer-
tificate shall supersede the inspection
certificate previously issued for the
seed involved. Each appeal inspection
certificate shall clearly identify the
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number and date of the inspection cer-
tificate which it supersedes. The super-
seded certificate shall become null and
void upon the issuance of the appeal in-
spection certificate and shall no longer
represent the quality or condition of
the seed described therein. The inspec-
tor issuing an appeal inspection certifi-
cate shall forward notice of such
issuance to such persons as considered
necessary to prevent misuse of the su-
perseded certificate if the original and
all copies of such superseded certificate
have not previously been delivered to
the inspector issuing the appeal inspec-
tion certificate. The appeal inspection
certificate shall be marked as to the
existence of the outstanding certifi-
cate. The provisions in the regulations
concerning forms of certificates and
disposition of certificates shall apply
to appeal inspection certificates, ex-
cept that copies of such appeal inspec-
tion certificates shall be furnished to
all interested parties who received cop-
ies of the superseded certificate.

LICENSING OF INSPECTORS

§75.32 Who may become licensed in-
spector.

Any person nominated by a cooper-
ating State and who is found to have
the necessary qualifications may be li-
censed by the Director as an inspector
to perform such duties of inspection as
specified by the Memorandum of Un-
derstanding. Such a license shall bear
the signature of an authorized em-
ployee of the Department. A licensed
inspector shall perform duties pursuant
to the regulations in accordance with
instructions issued or approved by the
Director.

§75.33 Suspension or revocation of li-
cense of inspector.

Pending final action by the Adminis-
trator, the Director may suspend,
whenever it is deemed that such action
is necessary to assure that any service
provided is performed properly, the li-
cense of any inspector, issued pursuant
to the regulations by giving notice of
such suspension to the respective li-
censee, accompanied by a statement of
the reasons therefore. Within 7 days
after receipt of notice and statement of
reasons by a licensee, an appeal may be
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filed in writing with the Administrator
supported by any argument or evidence
as to why the license should not be sus-
pended. After expiration of the 7-day
period and consideration of such argu-
ment and evidence, the Administrator
shall take such action as deemed ap-
propriate with respect to a suspension
or revocation.

§75.34 Surrender of license.

Upon termination of service as an in-
spector or suspension or revocation of
such license, such licensee shall sur-
render the license immediately to the
Federal Seed Laboratory.

SAMPLING PROVISIONS AND
REQUIREMENTS

§75.35 Obtaining samples for lot in-
spections.

Samples of seed for lot inspections
may be obtained by licensed inspectors
or authorized employees of the Depart-
ment.

§75.36 Representative sample.

No lot inspection sample shall be
deemed representative of a lot of seed
unless the sample (a) has been obtained
by a licensed inspector or an author-
ized employee of the Department; (b) is
of the size prescribed in the instruc-
tions; and (c¢) has been obtained, han-
dled, and submitted in accordance with
the Association of Official Seed Ana-
lysts (AOSA) or the International Seed
Testing Association (ISTA) procedures.

§75.37 Submitted samples.

Submitted samples may be obtained
by or for any interested person. (In-
structions for sampling seed may be
obtained upon request to the Director
or the Federal Seed Laboratory.)

§75.38 Lot inspections.

Each lot inspection shall be made on
the basis of a representative sample ob-
tained from that lot of seed by a li-
censed inspector or an authorized em-
ployee of the Department. Each lot of
seed which is offered for lot inspection
shall be sealed at the time of sampling
in accordance with methods and proce-
dures of the Association of Official
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Seed Analysts (AOSA) or the Inter-
national Seed Testing Association
(ISTA).

§75.39 Use of file samples.

(a) File samples which are retained
by inspection personnel in accordance
with the regulations may be deemed
representative for appeal inspections:
Provided, that (1) the samples have re-
mained in the custody of the inspection
personnel who certificated the inspec-
tion; and (2) the inspection personnel
who performed the inspection and the
inspection personnel who are to per-
form the appeal inspection determine
that the sample was representative of
the seed at the time of the inspection
and that the quality or condition of the
seed in the sample and in the lot has
not changed since the time of the in-
spection.

(b) Upon request of the applicant, and
if practicable, a new sample may be ob-
tained and examined as a part of an ap-
peal inspection.

§75.40 Protecting samples.

Inspection personnel shall protect
each sample from manipulation, sub-
stitution, and improper or careless
handling which would deprive the sam-
ple of its representative character from
the time of collection until the inspec-
tion is completed and the file sample
has been discarded.

FEES AND CHARGES

§75.41 General.

Fees and charges for inspection serv-
ices performed by Federal employees
shall cover the cost of performing the
service. Fees shall be for actual time
required to render the service, cal-
culated to the nearest 15-minute period
except that a minimum of 1 hour shall
apply for testing and a 2-hour min-
imum shall apply for sampling and
sealing. Fees and charges shall be at
the rate of $52.00 per hour. (Cost esti-
mates may be obtained upon request to
the Director or the Federal Seed Lab-
oratory.)

[49 FR 18724, May 2, 1984, as amended at 56
FR 51320, Oct. 11, 1991; 58 FR 64101, Dec. 6,
1993; 60 FR 21035, May 1, 1995; 656 FR 15832,
Mar. 24, 2000; 67 FR 11384, Mar. 14, 2002]

§75.44

§75.42 Sampling and sealing.

(a) Fees for inspection services pro-
vided by licensed inspectors may be
charged by States participating in the
program at rates established by the in-
dividual States.

(b) When onsite inspection services
are performed by Federal employees at
the request of the applicant:

(1) Fees for onsite inspections for
sampling and sealing shall include the
time for actual sampling and sealing,
standby at the service site, travel time
and actual travel costs to and from the
site, and a per diem charge if the em-
ployee performing the service is paid
per diem in accordance with existing
travel regulations as appear in Agricul-
tural Travel Regulations, including the
Federal Travel Regulations, DM 2300-1.

(2) Hourly rates shall begin when the
inspector begins travel to the service
site and end when the inspector arrives
back at his official station or resi-
dence, computed to the nearest quarter
hour, less meal time, if any.

(3 A 2-hour minimum shall be
charged for each onsite inspection.

§75.43 Laboratory testing.

Fees for testing each sample shall in-
clude the time required for actual test-
ing, preparation of test records, issuing
the certificate, and filing of samples
and documents, with:

(a) Charges billed at the hourly rate
in increments of 15 minutes.

(b) A minimum fee of 1 hour per sam-
ple for testing shall be charged.

(c) The charge for a preliminary re-
port issued prior to completion of test-
ing shall be $13.00 and billed in accord-
ance with paragraph (a) of this section.

[49 FR 18724, May 2, 1984, as amended at 67
FR 11384, Mar. 14, 2002]

§75.44 When application rejected or
withdrawn.

When an application for inspection is
rejected in accordance with §75.13 or
withdrawn in accordance with §75.14,
the applicant will be required to pay
applicable fees for the time used by an
inspector and other expenses incurred
in connection with such application
prior to its rejection or withdrawal.
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§75.45 Charge for appeals.

A charge of 1 hour shall be made for
each appeal filed under §75.26, and the
fee for an appeal inspection shall equal
the fee for the original inspection from
which the appeal is taken, plus any
charges for travel or other expenses in-
curred in performing the appeal: Pro-
vided, That when a material error in
the certificate or sample from which
the appeal is taken is found by the ap-
peal inspector the charge and fee shall
be waived.

§75.46 When appeal refused or with-
drawn.

When an appeal is refused in accord-
ance with §75.29 or withdrawn in ac-
cordance with §75.28, the applicant will
be required to pay for the time used by
the appeal inspector and other ex-
penses incurred in connection with
such appeal prior to its denial, dis-
missal, or withdrawal.

§75.47

A charge of $13.00 per certificate will
be made for copies of certificates other
than those required to be distributed in
§75.23 and for the issuance of a dupli-

For certificates.
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cate certificate in accordance with
§75.24 and an appeal certificate in
§75.31.

[49 FR 18724, May 2, 1984, as amended at 56
FR 51320, Oct. 11, 1991; 58 FR 64101, Dec. 6,
1993; 60 FR 21035, May 1, 1995; 66 FR 15832,
Mar. 24, 2000; 67 FR 11384, Mar. 14, 2002]

MISCELLANEOUS

§75.48 Identification number.

The Director may require the use of
official identification numbers in con-
nection with seed certificated or sam-
pled under the Act. When identification
numbers are required, they shall be
specified by the Director and shall be
attached to, or stamped, printed, or
stenciled on the lot of seed certificated
or sampled in a manner specified by
the Director.

§75.49 OMB control numbers.

The control number assigned to the
information collection requirements by
the Office of Management and Budget
pursuant to the Paperwork Reduction
Act of 1980 is as follows: OMB Control
No. 0581-0140.

[56 FR 51320, Oct. 11, 1991]
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SUBCHAPTER D—EXPORT AND DOMESTIC CONSUMPTION
PROGRAMS

PART 80—FRESH RUSSET POTATO
DIVERSION PROGRAM

Subpart A—Fresh Russet Potato Diversion
Program

Sec.
80.1 Applicability and payments.
80.2 Administration and disputes.

Subpart B [Reserved]

AUTHORITY: 7 U.S.C. 612c.

SOURCE: 66 FR 58349, Nov. 21, 2001, unless
otherwise noted.

Subpart A—Fresh Russet Potato
Diversion Program

§80.1 Applicability and payments.

Payment be received or retained with
respect to diversions of 2001 Fresh Rus-
set potatoes as allowed by the Admin-
istrator of the Agricultural Marketing
Service (AMS), of the Department of
Agriculture (USDA) using standards
set out for consideration in the rel-
evant FEDERAL REGISTER notice pub-
lished on April 13, 2001 (66 FR 19099) ex-
cept that total funding for the program
may be an amount up to $12 million. If
a person has or will receive such a pay-
ment and there is a failure to comply
with the conditions for payment or any
condition for payment set out in the
application, or that otherwise applies,
all sums received by a person shall be
returned with interest. No other claims
for payment by producers or other per-
sons under this part based upon their
diversion of potatoes, shall be allowed
except as approved by the Adminis-
trator of the Agricultural Marketing
Service (AMS), of the Department of
Agriculture (USDA). In all cases, the
Administrator may set such other con-
ditions for payment as may be allow-
able and serve the accomplishment of
the goals of the program.

§80.2 Administration and disputes.

Administration of this part shall be
under the supervision of the Deputy
Administrator, Fruit and Vegetable

Programs, AMS, and implemented for
AMS through the Farm Service Agency
(FSA) of USDA. Disputes shall be re-
solved by FSA by using regulations
found in 7 CFR part 780.

Subpart B [Reserved]

PART 81—PRUNE/DRIED PLUM
DIVERSION PROGRAM

Sec.
81.1
81.2
81.3
81.4
81.5
81.6
81.7
81.8

Applicability.
Administration.
Definitions.
Length of program.
General requirements.
Rate of payment; total payments.
Eligibility for payment.
Application and approval for participa-
tion.
81.9 Inspection and certification of diver-
sion.
81.10 Claim for payment.
81.11 Compliance with program provisions.
81.12 Inspection of premises.
81.13 Records and accounts.
81.14 Offset, assignment, and prompt pay-
ment.
81.15 Appeals.
81.16 Refunds; joint and several liability.
81.17 Death, incompetency, or disappear-
ance.

AUTHORITY: 7 U.S.C. 612c.

SOURCE: 67 FR 11391, Mar. 14, 2002, unless
otherwise noted.

§81.1 Applicability.

Pursuant to the authority conferred
by Section 32 of the Act of August 24,
1935, as amended (7 U.S.C. 612c) (Sec-
tion 32), the Secretary of Agriculture
will make payment to California pro-
ducers who divert prune/plums by re-
moving trees on which the fruit is pro-
duced in accordance with the terms
and conditions set forth herein.

§81.2 Administration.

The program will be administered
under the direction and supervision of
the Deputy Administrator, Fruit and
Vegetable Programs, Agricultural Mar-
keting Service (AMS), United States
Department of Agriculture (USDA),
and will be implemented by the Prune
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§81.3

Marketing Committee (Committee).
The Committee, or its authorized rep-
resentatives, does not have authority
to modify or waive any of the provi-
sions of this subpart. Such power shall
rest solely with the Administrator of
AMS, or delegatee. The Administator
or delegatee, in the Administrator’s or
delegatee’s sole discretion can modify
deadlines or other conditions, as need-
ed or appropriate to serve the goals of
the program. In all cases, payments
under this part are subject to the avail-
ability of funds.

§81.3 Definitions.

(a) Administrator means the Adminis-
trator of AMS.

(b) AMS means the Agricultural Mar-
keting Service of the U.S. Department
of Agriculture.

(c) Application means ‘‘Application
for Prune Tree Removal Program.”

(d) Committee means the Prune Mar-
keting Committee established by the
Secretary of Agriculture to locally ad-
minister Federal Marketing Order No.
993 (7 CFR Part 993), regulating the
handling of dried prunes produced in
California.

(e) Diversion means the removal of
prune-plum trees after approval of ap-
plications by the Committee through
June 30, 2002.

(f) Producer means an individual,
partnership, association, or corpora-
tion in the State of California who
grows prune/plums that are dehydrated
into dried plums for market.

(g) Removal means that the prune-
plum trees are no longer standing and
capable of producing a crop, and the
roots of the trees have been removed.
The producer can accomplish removal
by any means the producer desires.
Grafting another type of tree to the
rootstock remaining after removing
the prune/plum tree would not qualify
as removal under this program.

§81.4 Length of program.

Producers diverting prune/plums by
removing prune-plum trees must com-
plete the diversion no later than June
30, 2002.

§81.5

(a) To be eligible for this program,
the trees to be removed must have

General requirements.
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yielded at least 1.5 tons of dried prune/
plums per net-planted acre during the
1999 or 2000 crop year. A net-planted
acre is the actual acreage planted with
prune-plum trees. Abandoned orchards
and dead trees will not qualify. In new
orchards diverted, qualifying trees
must be at least 5 years of age (6th
leaf), contain at least two scaffolds,
and be capable of producing at least 1.5
tons per net-planted acre. The block of
trees for removal must be easily defin-
able by separations from other blocks
and contain at least 1,000 eligible trees
or comprise an entire orchard.

(b) Any grower participating in this
program must agree not to replant
prune-plum trees on the land cleared
under this program through June 30,
2004. Participants bear responsibility
for ensuring that trees are not re-
planted, whether by themselves, or by
successors to the land, or by others,
until after June 30, 2004. If trees are re-
planted before June 30, 2004, by any
persons, participants must refund any
USDA payment, with interest, made in
connection with this tree removal pro-
gram.

§81.6 Rate of payment; total payments.

(a) The rate of payment for each eli-
gible prune-plum tree removed will be
$8.50 per tree.

(b) Payment under paragraph (a) of
this section will be made after tree re-
moval has been verified by the staff of
the Committee.

(c) The $8.50 per tree payment shall
be the total payment. USDA will make
no other payment with respect to such
removals. The producer will be respon-
sible for arranging, requesting, and
paying for the tree removal in the spec-
ified orchard blocks or orchard(s), as
the case may be.

(d) Total payments under this pro-
gram are limited to no more than
$17,000,000. No additional expenditures
shall be made, unless the Adminis-
trator or delegatee in their sole and ex-
clusive discretion shall, in writing, de-
clare otherwise.

§81.7 Eligibility for payment.

(a) If total applications for payment
do not exceed $17,000,000, less adminis-
tration costs, payments will be made
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under this program to any eligible pro-
ducer of prune/plums who complies
with the requirements in §81.8 and all
other terms and conditions in this
part.

(b) If applications for participation in
the program authorized by this part ex-
ceed $17,000,000, less administration
costs, the Committee will approve the
applications (subject to the require-
ments in §81.8) in the order in which
the completed applications are re-
ceived in the Committee office up to
the funding limit of $17,000,000, less ad-
ministration costs, for the program.
Any additional applications will be de-
nied.

(¢c) The Administrator or his
delegatee may set other conditions for
payment, in addition to those provided
for in this part, to the extent necessary
to accomplish the goals of the pro-
gram.

§81.8 Application and approval for
participation.

(a) Applications will be reviewed for
program compliance and approved or
disapproved by Committee office per-
sonnel.

(b) Applications for participation in
the Prune-Plum Diversion Program
can be obtained from the Committee
office at 3841 North Freeway Boule-
vard, Suite 120, Sacramento, California
95834; telephone (916) 565-6235.

(c) Any producer desiring to partici-
pate in the prune-plum diversion pro-
gram must have filed an application
with the Committee by January 31,
2002. The application shall be accom-
panied by a copy of any two of the fol-
lowing four documents: Plat Map from
the County Hall of Records; Irrigation
Tax Bill; County Property Tax Bill; or
any other documents containing an As-
sessor’s Parcel Number. Such applica-
tion shall include at least the following
information:

(1) The name, address, telephone
number and tax identification number/
social security number of the producer;

(2) The location and size of the pro-
duction unit to be diverted;

(3) The prune/plum production from
the orchard or portion of the orchard
to be diverted during the 1999-2000 and
2000-2001 seasons;

§81.8

(4) A statement that all persons with
an equity interest in the prune/plums
in the production unit to be diverted
consent to the filing of the application.
That is, the statement must show that
the applicant has clear title to the
property in question, and/or as needed,
the statement must show an agreement
to participate in the tree removal pro-
gram from all lien or mortgage holders,
and/or land owners, lessors, or similar
parties with an interest in the property
to the extent demanded by AMS or to
the extent that such persons could ob-
ject to the tree removal. However, ob-
taining such assent shall be the respon-
sibility of the applicant who shall
alone bear any responsibilities which
may extend to third parties;

(5) A statement that the applicant
agrees to comply with all of the regula-
tions established for the prune/plum di-
version program;

(6) A certification that the informa-
tion contained in the application is
true and correct;

(7) The year that the unit of prune/
plums was planted;

(8) An identification of the handler(s)
who received the prune/plums from the
producer in the last two years.

(d) After the Committee receives the
producer applications, it shall review
them to determine whether all the re-
quired information has been provided
and that the information appears reli-
able.

(e) As previously indicated, if the
number of trees to be removed in such
applications, multiplied by $8.50 per
tree, exceeds the amount of funds
available for the diversion program,
each grower’s application will be con-
sidered in the order in which they are
received at the Committee office. AMS
may reject any application for any rea-
son, and its decisions are final.

(f) After the application reviews and
confirmation of eligible trees are com-
pleted, the Committee shall notify the
applicant, in writing, as to whether or
not the application has been approved
and the number of trees approved for
payment after removal. If an applica-
tion is not approved, the notification
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shall specify the reason(s) for dis-
approval. AMS shall be the final arbi-
ter of which applications may be ap-
proved or rejected, and the final arbiter
of any appeal.

§81.9 Inspection and certification of
diversion.

When the removal of the prune-plum
trees is complete, the producer(s) will
notify the Committee on a form pro-
vided by the Committee. The Com-
mittee will certify that the trees ap-
proved for removal from the block or
orchard, as the case may be, have been
removed, and notify AMS.

§81.10 Claim for payment.

(a) To obtain payment for the trees
removed, the producer must submit to
the Committee by June 30, 2002, a com-
pleted form provided by the Com-
mittee. Such form shall include the
Committee’s certification that the
qualifying trees from the blocks or or-
chards have been removed. If all other
conditions for payment are met, AMS
will then issue a check to the producer
in the amount of $8.50 per eligible tree
removed.

(b) [Reserved]

§81.11 Compliance with program pro-
visions.

If USDA on its own, or on the advice
of the Committee, determines that any
provision of this part have not been
complied with by the producer, the pro-
ducer will not be entitled to diversion
payments in connection with tree re-
moval. If a producer does not comply
with the terms of this part, including
the requirement specified in §81.5(b),
the producer must refund, with inter-
est, any USDA payment made in con-
nection with such tree removal, and
will also be liable to USDA for any
other damages incurred as a result of
such failure. The Committee or USDA
may deny any producer the right to
participate in this program or the right
to receive or retain payments in con-
nection with any diversion previously
made under this program, or both, if
the Committee or USDA determines
that:

(a) The producer has failed to prop-
erly remove the prune/plum trees from
the applicable block or the whole or-
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chard regardless of whether such fail-
ure was caused directly by the pro-
ducer or by any other person or per-
sons;

(b) The producer has not acted in
good faith in connection with any ac-
tivity under this program; or

(c) The producer has failed to dis-
charge fully any obligation assumed
by, or charged to, him or her under this
program.

§81.12 Inspection of premises.

The producer must permit authorized
representatives of USDA or the Com-
mittee, at any reasonable time, to have
access to their premises to inspect and
examine the orchard block where trees
were removed and records pertaining to
the orchard to determine compliance
with the provisions of this part.

§81.13 Records and accounts.

(a) The producers participating in
this program must Kkeep accurate
records and accounts showing the de-
tails relative to the prune/plum tree re-
moval, including the contract entered
into with the firm or person removing
the trees, as well as the invoices.

(b) The producers must permit au-
thorized representatives of USDA, the
Committee, and the General Account-
ing Office, or their delegatees, at any
reasonable time to inspect, examine,
and make copies of such records and
accounts to determine compliance with
provisions of this part. Such records
and accounts must be retained for two
years after the date of payment to the
producer under the program, or for two
years after the date of any audit of
records by USDA, whichever is later.
Any destruction of records by the pro-
ducer at any time will be at the risk of
the producer when there is reason to
know, believe, or suspect that matters
may be or could be in dispute or re-
main in dispute.

§81.14 Offset, assignment, and prompt
payment.

(a) Any payment or portion thereof
due any person under this part shall be
allowed without regard to questions of
title under State law, and without re-
gard to any claim or lien against the
crop proceeds thereof in favor of the
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producer or any other creditors except
agencies of the U.S. Government.

(b) Payments which are earned by a
producer under this program may be
assigned in the same manner as al-
lowed under the provisions of 7 CFR
part 1404.

(¢c) Prompt payment interest from
AMS will not be applicable.

§81.15 Appeals.

Any producer who is dissatisfied with
a determination made pursuant to this
part may make a request for reconsid-
eration or appeal of such determina-
tion. The Deputy Administrator of
Fruit and Vegetable Programs shall es-
tablish the procedure for such appeals.

§81.16 Refunds; joint and several li-
ability.

(a) In the event there is a failure to
comply with any term, requirement, or
condition for payment arising under
the application of this part, and if any
refund of a payment to AMS shall oth-
erwise become due in connection with
the application of this part, all pay-
ments made under this part to any pro-
ducer shall be refunded to AMS to-
gether with interest.

(b) All producers signing an applica-
tion for payment as having an interest
in such payment shall be jointly and
severally liable for any refund, includ-
ing related charges, that is determined
to be due for any reason under the
terms and conditions of the application
of this part.

(c) Interest shall be applicable to re-
funds required of any producer under
this part if AMS determines that pay-
ments or other assistance were pro-
vided to a producer who was not eligi-
ble for such assistance. Such interest
shall be charged at the rate of interest
that the TUnited States Treasury
charges the Commodity Credit Cor-
poration (CCC) for funds, as of the date
AMS made benefits available. Such in-
terest shall accrue from the date of re-
payment or the date interest increases
as determined in accordance with ap-
plicable regulations. AMS may waive
the accrual of interest if AMS was at
fault for the overpayment.

(d) Interest allowable in favor of
AMS in accordance with paragraph (c)
of this section may be waived when
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there was no intentional noncompli-
ance on the part of the producer, as de-
termined by AMS. Such decision to
waive or not waive the interest shall be
at the discretion of the Administrator
or delegatee.

(e) Late payment interest shall be as-
sessed on all refunds in accordance
with the provisions of, and subject to
the rates prescribed for those claims
which are addressed in 7 CFR part 792.

(f) Producers must refund to AMS
any excess payments, as determined by
AMS, with respect to such application.

(g) In the event that a benefit under
this part was provided as the result of
erroneous information provided by the
producer, or was erroneously or im-
properly paid for any other reason, the
benefit must be repaid with any appli-
cable interest.

§81.17 Death,
appearance.
In the case of death, incompetency,
disappearance, or dissolution of a
prune/plum producer that is eligible to
receive benefits in accordance with
this part, such person or persons who
would, under 7 CFR part 707 be eligible
for payments and benefits covered by
that part, may receive the tree-re-
moval benefits otherwise due the ac-
tual producer.

PART 82—CLINGSTONE PEACH
DIVERSION PROGRAM

incompetency, or dis-

Sec.
82.1
82.2
82.3
82.4
82.5
82.6
82.7
82.8

Applicability.
Administration.
Definitions.
Length of program.
General requirements.
Rate of payment; total payments.
Eligibility for payment.
Application and approval for participa-
tion.
82.9 Inspection and certification of diver-
sion.
82.10 Claim for payment.
82.11 Compliance with program provisions.
82.12 Inspection of premises.
82.13 Records and accounts.
82.14 Offset, assignment, and prompt pay-
ment.
82.15 Appeals.
82.16 Refunds; joint and several liability.
82.17 Death, incompetency or disappear-
ance.

AUTHORITY: 7 U.S.C. 612c.
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SOURCE: 70 FR 67312, Nov. 4, 2005, unless
otherwise noted.

§82.1 Applicability.

Pursuant to the authority conferred
by Section 32 of the Act of August 24,
1935, as amended (7 U.S.C. 612c) (Sec-
tion 32), the Agricultural Marketing
Service (AMS) will make payment to
California growers who divert
clingstone peaches by removing trees
on which the fruit is produced in ac-
cordance with the terms and conditions
set forth herein.

§82.2 Administration.

The program will be administered
under the general direction and super-
vision of the Deputy Administrator,
Fruit and Vegetable Programs, AMS,
United States Department of Agri-
culture (USDA), and will be imple-
mented by the California Canning
Peach Association (CCPA). The CCPA,
or its authorized representatives, does
not have authority to modify or waive
any of the provisions of this subpart.
The Administrator or delegatee, in the
Administrator’s or delegatee’s sole dis-
cretion can modify deadlines to serve
the goals of the program. In all cases,
payments under this part are subject
to the availability of funds.

§82.3 Definitions.

(a) Administrator means the Adminis-
trator of AMS.

(b) AMS means the Agricultural Mar-
keting Service of the U.S. Department
of Agriculture.

(c) Application means ‘‘Application
for Clingstone Peach Tree Removal
Program.”

(d) Calendar year means the 12-month
period beginning January 1 and ending
the following December 31.

(e) CCPA means the California Can-
ning Peach Association, a grower-
owned marketing and bargaining coop-
erative representing the clingstone
peach industry in California.

(f) Diversion means the removal of
clingstone peach trees after approval of
applications by the CCPA.

(2) Grower means an individual, part-
nership, association, or corporation in
the State of California who grows
clingstone peaches for canning.
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(h) Removal or removed means that
the clingstone peach trees are no
longer standing and capable of pro-
ducing a crop, and the roots of the
trees have been removed. The grower
can accomplish removal by any means
the grower desires. Grafting another
type of tree to the rootstock remaining
after removing the clingstone peach
tree will not qualify as removal under
this program.

§82.4 Length of program.

This program is effective November
5, 2005, through November 9, 2015.
Growers diverting clingstone peaches
by removing clingstone peach trees
must complete the diversion no later
than June 1, 2006.

§82.5 General requirements.

(a) To be eligible for this program,
the trees to be removed must be fruit-
bearing and have been planted after the
1987 and before the 2003 calendar years.
Abandoned orchards and dead trees will
not qualify. The block of trees for re-
moval must be easily definable by sep-
arations from other blocks of eligible
trees and contain at least 1,000 eligible
trees or an entire orchard. Clingstone
peach tree removal shall not take place
until the grower has been informed in
writing that the grower’s application
has been approved.

(b) Any grower participating in this
program must agree not to replant
clingstone peach trees on the land
cleared under this program through
June 1, 2016. Participants bear respon-
sibility for ensuring that trees are not
replanted, whether by themselves, by
successors to the land, or by any other
person, until after June 1, 2016. If trees
are replanted before June 1, 2016, by
any persons, participants must refund
all USDA payments, with interest,
made in connection with this tree re-
moval program.

§82.6 Rate of payment; total payments.

(a) Applications will be processed on
a first-come, first-served basis. Grow-
ers will be paid $100 per ton based on
their actual 2005 deliveries of
clingstone peaches to processors from
those acres of clingstone peach trees
removed under this program, except
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that, regardless of actual 2005 deliv-
eries, growers will receive a minimum
of $500 per acre and a maximum of
$1,700 per acre.

(b) Payment under paragraph (a) of
this section will only be made after
tree removal has been verified by the
staff of the CCPA.

(c) The $100 per ton payment is in-
tended to cover the costs of tree re-
moval. USDA will not make any other
payment with respect to such remov-
als. The grower will be responsible for
arranging, requesting, and paying for
the tree removal in the specified acre-
age.

(d) Total payments under this pro-
gram are limited to not more than
$5,000,000 of Section 32 funds. No addi-
tional expenditures shall be made un-
less the Administrator or delegatee in
their sole and exclusive discretion
shall, in writing, declare otherwise.

§82.7 Eligibility for payment.

(a) If total applications for payment
do not exceed $5,000,000, less adminis-
tration costs, payments, as set forth in
§82.6, will be made under this program
to any grower of clingstone peaches
who complies with the requirements in
§82.8 and all other terms and condi-
tions in this part.

(b) If applications for participation in
the program authorized by this part ex-
ceed $5,000,000, less administration
costs, the CCPA will approve the appli-
cations (subject to the requirements in
§82.8) in the order in which the com-
pleted applications are received in the
CCPA office to the extent that funds
are available. Applications received
after total outlays exceed the amount
of money available will be denied.

§82.8 Application and approval for
participation.

(a) Applications will be reviewed for
program compliance and approved or
disapproved by CCPA office personnel.

(b) Applications for participation in
the Clingstone Peach Diversion Pro-
gram can be obtained from the CCPA
office at 2300 River Plaza Drive, Suite
110, Sacramento, CA 95833; Telephone:
(916) 925-9131; Fax: (916) 925-9030; at 335
Teegarden Avenue, Suite A, Yuba City,
CA 95991; Telephone: (530) 673-8526; Fax:
(530) 673-2673; or at 1704 Herndon Road,

§82.8

Ceres, CA 95307; Telephone: (209) 537-
0715; Fax: (209) 537-1043.

(c) Any grower desiring to partici-
pate in the Clingstone Peach Diversion
Program must file an application with
the CCPA prior to November 30, 2005.
The application shall be accompanied
by a copy of any two of the following
four documents: Plot Map from the
County Hall of Records; Irrigation Tax
Bill; County Property Tax Bill; or any
other documents containing an Asses-
sor’s Parcel Number. Such application
shall include at least the following in-
formation:

(1) The name, address, telephone
number, and tax identification number
or social security number of the grow-
er;

(2) The location and amount of acre-
age to be diverted;

(3) The 2005 clingstone peach produc-
tion from the acreage to be diverted;

(4) If the land with respect to which
the clingstone peach trees will be de-
stroyed is subject to a mortgage, statu-
tory lien, or other equity interest, the
grower must obtain from the holder of
such interest a written statement that
such party agrees to the enrollment of
such land in this program to the extent
determined necessary by AMS. Obtain-
ing such assent shall be the responsi-
bility of the applicant who shall alone
bear any responsibilities which may ex-
tend to such third parties;

(5) A statement that the applicant
agrees to comply with all of the regula-
tions established for the clingstone
peach diversion program;

(6) The applicant shall sign the appli-
cation certifying that the information
contained in the application is true and
correct;

(7) The year that the clingstone
peach acreage to be diverted was plant-
ed;

(8) The names of the processors who
received the clingstone peaches from
the grower in 2005.

(d) After the CCPA receives the appli-
cations, it shall review them to deter-
mine whether all the required informa-
tion has been provided and that the in-
formation is correct.

(e) If the deliveries off the acreage to
be removed in such applications, multi-
plied by $100 per ton (for actual 2005 de-
liveries on these acres, but within the
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constraints of a minimum payment of
$500 per acre and a maximum payment
of $1,700 per acre), exceed the amount
of funds available for the diversion pro-
gram, each grower’s application will be
considered in the order in which they
are received at the CCPA offices.

(f) After the application reviews and
confirmation of eligible trees are com-
pleted, the CCPA shall notify the appli-
cant, in writing, as to whether or not
the application has been approved and
the tonnage approved for payment
after removal. If an application is not
approved, the notification shall specify
the reason(s) for disapproval.

§82.9 Inspection and certification of
diversion.

When the removal of the clingstone
peach trees is complete, the grower
will notify the CCPA on a form pro-
vided by the CCPA. The CCPA will cer-
tify that the trees approved for re-
moval from the acreage have been re-
moved, and notify AMS.

§82.10 Claim for payment.

To obtain payment for the trees re-
moved, the grower must submit to the
CCPA by July 31, 2006, a completed
form provided by the CCPA. Such form
shall include the CCPA’s certification
that the qualifying trees from the acre-
age have been removed. AMS will then
issue a check to the grower in the
amount of $100 per eligible ton removed
consistent with the minimum and max-
imum payments per acre earlier speci-
fied in this part.

§82.11 Compliance with program pro-
visions.

If USDA or the CCPA determines
that any provision of this part have not
been complied with by the grower, the
grower will not be entitled to diversion
payments in connection with tree re-
moval. If a grower does not comply
with all the terms of this part, includ-
ing the requirement specified in
§82.5(b), the grower must refund any
payment made in connection with this
program, and will also be liable for any
other damages incurred as a result of
such failure. The USDA may deny any
grower the right to participate in this
program or the right to receive pay-
ments in connection with any diversion

7 CFR Ch. | (1-1-07 Edition)

previously made under this program, or
both, if the USDA determines that:

(a) The grower has failed to properly
remove the clingstone peach trees from
the applicable acreage, regardless of
whether such failure was caused di-
rectly by the grower or by any other
person or persons;

(b) The grower has not acted in good
faith, or has engaged in a scheme,
fraud, or device, in connection with
any activity under this program; or

(c) The grower has failed to discharge
fully any obligation assumed by him or
her under this program.

§82.12 Inspection of premises.

The grower must permit authorized
representatives of USDA or the CCPA,
at any reasonable time, to have access
to their premises to inspect and exam-
ine the acreage where the trees were
removed as well as any records per-
taining to that acreage to determine
compliance with the provisions of this
part.

§82.13 Records and accounts.

(a) The growers participating in this
program must keep accurate records
and accounts showing the details rel-
ative to the clingstone peach tree re-
moval, including the contract entered
into with any firm removing the trees,
as well as the invoices.

(b) The growers must permit author-
ized representatives of USDA, the
CCPA, and the Government Account-
ability Office at any reasonable time to
inspect, examine, and make copies of
such records and accounts to determine
compliance with provisions of this
part. Such records and accounts must
be retained for ten years after the date
of payment to the grower under the
program, or for ten years after the date
of any audit of records by USDA,
whichever is later. Any destruction of
records by the grower at any time will
be at the risk of the grower when there
is reason to know, believe, or suspect
that matters may be or could be in dis-
pute or remain in dispute.

§82.14 Offset, assignment, and prompt
payment.

(a) Any payment or portion thereof

due any person under this part shall be

allowed without regard to questions of
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title under State law, and without re-
gard to any claim or lien against the
crop proceeds thereof in favor of the
grower or any other creditors except
agencies of the U.S. Government.

(b) Payments which are earned by a
grower under this program may be as-
signed in the same manner as allowed
under the provisions of 7 CFR part 1404.

§82.15 Appeals.

Any grower who is dissatisfied with a
determination made pursuant to this
part may make a request for reconsid-
eration or appeal of such determina-
tion. The Deputy Administrator of
Fruit and Vegetable Programs shall es-
tablish the procedure for such appeals.

§82.16 Refunds; joint and several li-
ability.

(a) In the event there is a failure to
comply with any term, requirement, or
condition for payment arising under
the application of this part, and if any
refund of a payment to AMS shall oth-
erwise become due in connection with
the application of this part, all pay-
ments made under this part to any
grower shall be refunded to AMS to-
gether with interest.

(b) All growers signing an application
for payment as having an interest in
such payment shall be jointly and sev-
erally liable for any refund, including
related charges, that is determined to
be due for any reason under the terms
and conditions of the application of
this part.

(c) Interest shall be applicable to re-
funds required of any grower under this
part if AMS determines that payments
or other assistance were provided to a
grower who was not eligible for such
assistance. Such interest shall be
charged at the rate of interest that the
United States Treasury charges the
Commodity Credit Corporation (CCC)
for funds, as of the date AMS made
benefits available to such grower. Such

§82.17

interest shall accrue from the date of
repayment or the date interest in-
creases as determined in accordance
with applicable regulations. AMS may
waive the accrual of interest if AMS
determines that the cause of the erro-
neous determination was not due to
any action of the grower.

(d) Interest determined in accordance
with paragraph (c) of this section may
be waived on refunds required of the
grower when there was no intentional
noncompliance on the part of the grow-
er, as determined by AMS. Such deci-
sion to waive or not waive the interest
shall be at the discretion of the Admin-
istrator or delegatee.

(e) Late payment interest shall be as-
sessed on all refunds in accordance
with the provisions of, and subject to
the rates prescribed for, those claims
which are addressed in 14 CFR part
1403.

(f) Growers must refund to AMS any
excess payments, as determined by
AMS, with respect to such application.
Such determinations shall be made by
the Administrator or delegatee.

(g) In the event that a benefit under
this part was provided as the result of
erroneous information provided by the
grower, or was erroneously or improp-
erly paid for any other reason, the ben-
efit must be repaid with any applicable
interest, subject to paragraphs (c) and
(d) of §82.6.

§82.17 Death,
appearance.

In the case of death, incompetency,
disappearance, or dissolution of a
clingstone peach grower that is eligible
to receive benefits in accordance with
this part, any person or persons who
will, under 7 CFR part 707 of this title,
be eligible for payments and benefits
covered by this part, may receive such
benefits otherwise due the actual pro-
ducer, as determined appropriate by
AMS.

incompetency, or dis-
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SUBCHAPTER E—COMMODITY LABORATORY TESTING
PROGRAMS

PART 90—INTRODUCTION

Subpart A—Scope of Subchapter

Sec.
90.1 General.

Subpart B—Subchapter Definitions

90.2 General terms defined.

Subpart C—Good Laboratory Practices for
Commodity Laboratory Analyses

90.3 General.
90.4-90.100 [Reserved]

Subpart D—Quality Assurance

90.101 General.

90.102 Quality assurance review.

90.103 Maintenance of quality
records.

90.104-90.200 [Reserved]

AUTHORITY: 7 U.S.C. 1622, 1624.

SOURCE: 58 FR 42414, Aug. 9, 1993, unless
otherwise noted.

control

Subpart A—Scope of Subchapter

§90.1 General.

This subchapter sets forth the func-
tions and vresponsibilities of the
Science and Technology (S&T) of the
Agricultural Marketing Service (AMS)
relating to:

(a) The performance of comprehen-
sive analytical tests and laboratory de-
terminations of agricultural commod-
ities and processed products.

(b) The conduct of experiments and
collaborative studies to validate new
analytical procedures and improved
methodologies in order to promote
faster, more precise, or safer labora-
tory testing for agricultural commod-
ities and processed products.

(c) The supervised issuance of exter-
nal quality control or proficiency
check samples to laboratories under
the Science and Technology’s direction
or performance review in order to regu-
larly spot check and assess that ana-
lytical or test data produced by each
laboratory is reproducible, precise, and
reliable for a specific test program.

(d) The granting of laboratory pro-
gram accreditation or certification or
approval for specialty testing of agri-
cultural commodities and products.

(e) The licensing of chemists to ana-
lyze cottonseed in order to certify its
quality and grade.

(f) The granting of certification to
non-federal laboratories for testing for
trichinae in horsemeat for export to
the European Community (EC).

(g) The granting of acceptance of
standardized methodology or new pro-
cedures for commodity testing.

(h) The auditing of the facilities,
equipment, quality control procedures,
standard methodologies, and good lab-
oratory practices for a commodity
testing program of a laboratory.

(i) The examination of plants for nov-
elty and distinctiveness in order to
grant certificates of protection for new
varieties of sexually reproduced plants,
and the provision of other fee based
services authorized by the Plant Vari-
ety Protection Act.

(j) The extension or coordination of
research for the determination of a new
chemical analyte or microorganism in
a commodity product or food.

(k) The analysis of imported flue-
cured and burley tobacco for pesticide
residues.

(1) The supervision and implementa-
tion of the State enforcement of the
recordkeeping requirements for private
applicators of restricted-use pesticides
for agricultural production.

[68 FR 42414, Aug. 9, 1993, as amended at 61
FR 51350, Oct. 2, 1996; 656 FR 64309, Oct. 26,
2000]

Subpart B—Subchapter Definitions

§90.2

Words used in the regulations in this
subchapter in the singular form will
import the plural, and vice versa, as
the case may demand. As used through-
out the regulations in this subchapter
and unless the context requires other-
wise, the following terms will be con-
strued to mean:

General terms defined.
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Act. The Agricultural Marketing Act
of 1946 (Title II of the act of Congress
approved August 14, 1946, 60 Stat. 1087-
1091, as amended; 7 U.S.C. 1621-1627).

Administrator. The Administrator of
the Agricultural Marketing Service, or
any officer or employee of the Service,
to whom authority has been delegated,
or to whom authority may be dele-
gated, to act in his or her stead.

Cooperative agreement. An agreement
between the Agricultural Marketing
Service and another Federal agency or
a State agency, or other agency, orga-
nization or person that defines in the
general terms the basis on which the
parties concerned will cooperate to
serve a mutual interest on an agricul-
tural service project. The responsibil-
ities for AMS and each cooperator are
stated in the document along with the
conditions as applicable.

Department. The United States De-
partment of Agriculture.

Deputy Administrator. The Deputy Ad-
ministrator of the Science and Tech-
nology program of the Agricultural
Marketing Service agency, or any offi-
cer or employee of this agency to
whom authority has heretofore been
delegated, or to whom authority may
hereafter be delegated, to act.

Laboratories. Science and Technology
laboratories performing the official
analyses described in this subchapter.

Program. The Science and Technology
(S&T) program of the Agricultural
Marketing Service (AMS) which per-
forms official analytical testing serv-
ices, issues licenses for cottonseed
chemists, and conducts quality assur-
ance reviews and grants accreditation
or certification for commodity testing
programs of laboratories.

Quality assurance. The assurance that
there is accuracy of analytical data
using proficiency check sample or
analyte recovery techniques. In addi-
tion, the certainty that there is strict
adherence by the analysts in following
the quality control details in the rec-
ommended or official methods for re-
agents, laboratory apparatus and pro-
cedures. The overall objective of qual-
ity assurance, as a comprehensive pro-
gram, is to ensure that all analytical
data produced by the laboratory meets
certain quality criteria and that all

§90.102

data produced is reproducible, precise,
and accurate.

Quality control. The system of close
examination of the critical details of
an analytical procedure in order to
have the proper equipment parameters,
techniques, supplies and reagents to
achieve a predetermined level of qual-
ity data, with the performance of a
particular laboratory analysis.

Secretary. The Secretary of Agri-
culture of the United States, or any of-
ficer or employee of the Department to
whom authority has heretofore been
delegated, or to whom authority may
hereafter be delegated, to act in his or
her stead.

Service. The Agricultural Marketing
Service of the United States Depart-
ment of Agriculture.

[68 FR 42414, Aug. 9, 1993, as amended at 61
FR 51350, Oct. 2, 1996; 656 FR 64309, Oct. 26,
2000]

Subpart C—Good Laboratory
Practices for Commodity Lab-
oratory Analyses

§90.3 General.

Laboratory service programs of lab-
oratories certified and approved by the
Science and Technology shall have
good laboratory practice (GLP) re-
quirements that are generalized in this
subpart.

[68 FR 42414, Aug. 9, 1993, as amended at 61
FR 51350, Oct. 2, 1996; 656 FR 64309, Oct. 26,
2000]

§§90.4-90.100 [Reserved]

Subpart D—Quality Assurance

§90.101 General.

Laboratory service programs of lab-
oratories certified and approved by the
Science and Technology shall have
quality assurance requirements that
are generalized in this subpart.

[68 FR 42414, Aug. 9, 1993, as amended at 61
FR 51350, Oct. 2, 1996; 656 FR 64309, Oct. 26,
2000]

§90.102 Quality assurance review.

(a) Bach laboratory performing tests
and analysis under this subchapter will
be subject to a quality assurance pro-
gram evaluation at least annually, and
more often if deemed necessary by the
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§90.103
Deputy Administrator. Such evalua-
tion will include:

(1) A review of the adequacy of qual-
ity control measures taken by the lab-
oratory for the standardized method of
analysis for a commodity and its re-
lated products;

(2) A review of the laboratory meth-
odologies and procedures;

(3) A review of records for the cali-
bration and maintenance of equipment;

(4) A review of records documenting
sample handling;

(5) The evidence of quality control
records;

(6) The evidence of correct reporting
and determination of analytical data.

(b) A laboratory will receive a qual-
ity assurance report following the re-
view. This evaluation will address any
necessary improvements to the labora-
tory program(s) being examined.

[68 FR 42414, Aug. 9, 1993, as amended at 65
FR 64309, Oct. 26, 2000]

§90.103 Maintenance of quality con-
trol records.

Quality control records pertaining,
but not limited to the following areas,
shall be retained by the laboratory for
at least the 3 most recent years:

(a) Prepared solution standardiza-
tions;

(b) Recovery
analyte additions;

(c) The purity checks of reagents and
test materials;

(d) Apparatus and equipment calibra-
tions;

(e) The quality examination and test-
ing of materials;

(f) The mandatory participation in
proficiency check sample testing or
collaborative studies;

(g) Daily critical parameter checks of
equipment, such as temperature read-
ings;

(h) The equivalency tests of new pro-
cedures with standard methodologies.
§§90.104-90.200 [Reserved]

PART 91—SERVICES AND GENERAL
INFORMATION

studies by known

Subpart A—Administration

Sec.
91.1 General.
91.2 Definitions.
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with an application.
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91.28 Issuance of corrected certificates or
amendments for analysis reports.
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Subpart H—Appeal of Laboratory Services

91.31 When an appeal of a laboratory service
may be requested.
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Subpart I—Fees and Charges

91.37 Standard hourly fee rate for labora-
tory testing, analysis, and other services.

91.38 Additional fees for appeal of analysis.

91.39 Premium hourly fee rate for overtime
and legal holiday service.

91.40 Fees for courier service and facsimile
of the analysis report.

91.41 Charges for demonstrations and
courses of instruction.

91.42 Billing.

91.43 Payment of fees and charges.

91.44 Charges on overdue accounts and

issuance of delinquency notices.
91.45 Charges for laboratory services on a
contract basis.

Subpart J—Designation of Approved Sym-
bols for Identification of Commodities
Officially Tested By AMS

91.100 Scope.

91.101 Definitions.

91.102 Form of official identification sym-
bols.

AUTHORITY: 7 U.S.C. 1622, 1624.

SOURCE: 58 FR 42415, Aug. 9, 1993, unless
otherwise noted.

EDITORIAL NOTE: Nomenclature changes to
part 91 appear at 61 FR 51350, Oct. 2 1996.

Subpart A—Administration

§91.1 General.

This part consolidates the procedural
and administrative rules of the Science
and Technology of the Agricultural
Marketing Service for conducting the
analytical testing and laboratory au-
dits with quality assurance reviews. It
also contains the fees, charges and lab-
oratories applicable to such services.

[68 FR 42415, Aug. 9, 1993, as amended at 65
FR 64309, Oct. 26, 2000]

§91.2 Definitions.

Words used in the regulations in this
part in the singular form will import
the plural, and vice versa, as the case
may demand. As used throughout the
regulations in this part, unless the con-
text requires otherwise, the following
terms will be construed to mean:

Agency. The Agricultural Marketing
Service agency of the United States
Department of Agriculture.

Analyses. Microbiological, chemical,
or physical tests performed on a com-
modity.

§91.4

Applicant. Any person or organization
requesting services provided by the
Science and Technology (S&T) pro-
grams.

Legal holidays. Those days designated
as legal public holidays specified by
Congress in paragraph (a) of section
6103, title 5 of the United States Code
and any other day declared to be a hol-
iday by Federal Statute or Executive
Order. Under section 6103 and Execu-
tive Order 10357, as amended, if the
specified legal public holiday falls on a
Saturday, the preceding Friday shall
be considered the holiday, or if the
specified legal holiday falls on a Sun-
day, the following Monday shall be
considered to be the holiday.

[68 FR 42415, Aug. 9, 1993, as amended at 65
FR 64309, Oct. 26, 2000]

§91.3 Authority.

The Deputy Administrator is charged
with the administration of this sub-
chapter.

[68 FR 42415, Aug. 9, 1993, as amended at 65
FR 64309, Oct. 26, 2000]

Subpart B—General Services

§91.4 Kinds of services.

(a) Analytical tests. Analytical lab-
oratory testing services under the reg-
ulations in this subchapter consist of
microbiological, chemical, and certain
other analyses, requested by the appli-
cant and performed on tobacco, seed,
dairy, egg, fruit and vegetable, meat
and poultry products, and related proc-
essed products. Analyses are performed
to determine if products meet Federal
specifications or specifications defined
in purchase contracts and cooperative
agreements. Laboratory analyses are
also performed on egg products as part
of the mandatory Egg Products Inspec-
tion Program under the management
of USDA’s Food Safety and Inspection
Service (FSIS) as detailed in 9 CFR
590.580.

(b) Examination and licensure. The
manager of a particular Science and
Technology program administers ex-
aminations and licenses analysts in
laboratories for competency in per-
forming commodity testing services.

(c) Quality assurance reviews. The
Science and Technology representative
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§91.5

performs on-site laboratory quality as-
surance reviews (both required and vol-
untary) to ensure that appropriate
technical methods, equipment mainte-
nance, and quality control procedures
are being observed.

(d) Consultation. Technical advice,
statistical science consultation, and
quality assurance program assistance
are provided by the representatives for
the Science and Technology programs
for domestic and foreign laboratories.

[656 FR 64309, Oct. 26, 2000, as amended at 68
FR 69946, Dec. 16, 2003]

§91.5 Where services are offered.

(a) Services are offered to applicants
at the Science and Technology field
service laboratories and facilities in
the following list:

(1) Science and Technology regional
laboratory. A variety of tests and lab-
oratory analyses are available in one
regional multi-disciplinary Science and

Technology (S&T) laboratory, and is
located as follows: USDA, AMS,
Science and Technology, National

Science Laboratory, 801 Summit Cross-
ing Place, Suite B, Gastonia, NC 28054—
2193.

(2) Science and Technology (S&T) sat-
ellite laboratories. The specialty labora-
tories performing mycotoxin and other
chemical testing on peanuts, peanut
products, dried fruits, grains, edible
seeds, tree nuts, shelled corn products,
oilseed products and other commod-
ities as well as proximate analyses on
foods are:

(i) USDA, AMS, Science & Technology,
959 North Main Street, Blakely, GA
39823-2030.

(ii) USDA, AMS, Science & Tech-
nology, 107 South Fourth Street,
Madill, OK 73446-3431.

(iii) USDA, AMS, Science & Tech-
nology, c/o Golden Peanut Company
LLC (Mail: P.O. Box 272; Dawson, GA
31742-0272), 715 Martin Luther King
Jr. Drive, Dawson, GA 39842-1002.

(iv) USDA, AMS, S&T, Mail: P.O. Box
1130, 308 Culloden Street, Suffolk, VA
23434-4706.

(3) Citrus laboratory. The Science and
Technology’s citrus laboratory special-
izes in testing citrus juices and other
citrus products and is located as fol-
lows: USDA, AMS, Science & Tech-
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nology Citrus Laboratory, 98 Third
Street, SW., Winter Haven, FL 33880-
2905.

(4) Program laboratories. Liaboratory
services are available in all areas cov-
ered by cooperative agreements pro-
viding for this laboratory work and en-
tered into on behalf of the Department
with cooperating Federal or State lab-
oratory agencies pursuant to authority
contained in Act(s) of Congress. Also,
services may be provided in other areas
not covered by a cooperative agree-
ment if the Administrator determines
that it is possible to provide such lab-
oratory services.

(5) Other alternative laboratories. Lab-
oratory analyses may be conducted at
alternative Science and Technology
laboratories and can be reached from
any commodity market in which a lab-
oratory facility is located to the extent
laboratory personnel are available.

(6) Science and Technology head-
quarters offices. The examination, licen-
sure, quality assurance reviews, labora-
tory accreditation/certification and
consultation services are provided by
headquarters staff located in Wash-
ington, DC. The main headquarters of-
fice is located as follow: USDA, AMS,
Science and Technology, Office of the

Deputy Administrator, Room 3507
South Agriculture Bldg., Mail Stop
0270, 1400 Independence Ave., SW.,

Washington, DC 20250-0270.

(7)) The Information Technology (IT)
Group. The IT office of the Science and
Technology programs is headed by the
Associate Deputy Administrator for
Technology/Chief Information Officer
and provides information technology
services and management systems to
the Agency and other agencies within
the USDA. The main IT office is lo-
cated as follow: USDA, AMS, Science
and Technology, Office of the Associate
Deputy Administrator for Technology,
1752 South Agriculture Bldg., Mail Stop
0204, 1400 Independence Ave., SW.,
Washington, DC 20250-0204.

(8) Statistics Branch Office. The Sta-
tistics Branch office of Science and
Technology (S&T) provides statistical
services to the Agency and other agen-
cies within the USDA. In addition, the
Statistics Branch office generates sam-
ple plans and performs consulting serv-
ices for research studies in joint efforts
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with or in a leading role with other
program areas of AMS or of the USDA.
The Statistics Branch office is located
as follows: USDA, AMS, S&T Statistics
Branch, 0603 South Agriculture Bldg.,
Mail Stop 0223, 1400 Independence Ave.,
SW., Washington, DC 20250-0223.

(9) Technical Services Branch Office.
The Technical Services Branch office
of Science and Technology (S&T) pro-
vides technical support services to all
Agency programs and other agencies
within the USDA. In addition, the
Technical Services Branch office pro-
vides certification and accreditation
services of private and State govern-
ment laboratories as well as oversees
quality assurance programs; import
and export certification of laboratory
tested commodities. The Technical
Services Branch office is located as fol-
lows: USDA, AMS, S&T Technical
Services Branch, 3521 South Agri-
culture Bldg., Mail Stop 0272, 1400 Inde-
pendence Ave., SW., Washington, DC
20250-0272.

(10) Monitoring Programs Office. Serv-
ices afforded by the Pesticide Data
Program (PDP) and Microbiological
Data Program (MDP) are provided by
USDA, AMS, Science and technology
Monitoring Programs Office (MDP and
PDP), 8609 Sudley Road, Suite 206, Ma-
nassas, VA 20119-8411.

(11) Federal Pesticide Record Keeping
Program Office. Services afforded by the
Federal Pesticide Record Keeping Pro-
gram for restricted-use pesticides by
private certified applicators are pro-
vided by USDA, AMS, Science and
Technology, Pesticide Records Branch,
8609 Sudley Road, Suite 203, Manassas,
VA 20110-8411.

(b) The addresses of the various lab-
oratories and offices appear in the per-
tinent parts of this subchapter. A pro-
spective applicant may obtain a cur-
rent listing of addresses and telephone
numbers of Science and Technology
laboratories, offices, and facilities by
addressing an inquiry to the Adminis-
trative Officer, Science and Tech-
nology, Agricultural Marketing Serv-
ice, United States Department of Agri-
culture (USDA), 1400 Independence
Ave., SW., Room 0725 South Agri-
culture Building, Mail Stop 0271, Wash-
ington, DC 20250-0271.

[68 FR 69946, Dec. 16, 2003]

§91.9

§91.6 Availability of services.

(a) Services may be furnished when-
ever a Science and Technology staff is
available and the facilities and condi-
tions are satisfactory for the conduct
of such service.

(b) Laboratories may provide limited
service on Saturdays and Sundays at a
premium fee. Weekend service may be
obtained by contacting the laboratory
director or supervisor.

(c) Holiday and overtime laboratory
service may be obtained with a min-
imum 24 hour advance notice, at a pre-
mium fee, by any prospective applicant
through the laboratory director or su-
pervisor.

[68 FR 42415, Aug. 9, 1993, as amended at 65
FR 64310, Oct. 26, 2000]

Subpart C—Application for
Services

§91.7 Nondiscrimination.

All services under these regulations
are provided to applicants without dis-
crimination as to race, color, handi-
capped or disabled condition, religion,
sex, age, or national origin.

§91.8 Who may apply.

An application for service may be
made by any individual or interested
party including, but not limited to, the
United States and any instrumentality
or agency thereof, any State, county,
municipality, or common carrier, and
any authorized agent on behalf of the
foregoing.

§91.9 How to make an application.

(a) Voluntary. An application for
analysis and testing may be made by
contacting the director or supervisor of
the Science and Technology laboratory
where the service is provided, or by
contacting the Technical Services
Branch Chief at Science and Tech-
nology Headquarters, Washington, DC.
A list of the Science and Technology
laboratories is included in §91.5.

(b) Mandatory. In the case of manda-
tory analyses, such as those required
to be performed on eggs and egg prod-
ucts, application for services may be
submitted to the office or USDA agen-
cy which administers the program, or
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§91.10

by contacting an inspector or grader
who is involved with the program.

[656 FR 64310, Oct. 26, 2000]

§91.10 Information required in con-
nection with an application.

(a) An application for laboratory
service shall be made in the English
language and may be made orally (in
person or by telephone), in writing, or
by facsimile. If an application for lab-
oratory service is made orally, written
confirmation may be required by the
laboratory involved.

(b) In connection with each applica-
tion for a laboratory service, informa-
tion that may be necessary to perform
analyses on the processed product(s)
shall also be furnished. The informa-
tion shall include, but is not limited
to, the name of the product, name and
address of the packer or plant where
such product was packed, the location
of the product, its lot or load number,
codes or other identification marks,
the number of containers, the type and
size of the containers, the analytical
test requested, and the size of the sam-
ple. In addition, information regarding
analysis of the lot by any federal agen-
cy previous to the application and the
purpose of the desired laboratory serv-
ice may be requested.

§91.11 Filing of an application.

An application for a laboratory serv-
ice shall be regarded as filed only when
made in accordance with the regula-
tions in this part.

§91.12 Record of filing time and lab-
oratory tests.

A record showing the date of receipt
for each application for a laboratory
service or an appeal of a laboratory
service shall be maintained. In addi-
tion, the requested laboratory analyses
shall be recorded at the time of sample
receipt.

§91.13 When an application may be re-
jected.

(a) An application for a laboratory
service may be rejected by the Admin-
istrator when deemed appropriate as
follows:

(1) For non-compliance by the appli-
cant with the regulations in this part,
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(2) For non-payment of previous lab-
oratory services rendered,

(3) When the sample is not properly
identified by a code or other marks,

(4) When the samples are received in
an unsatisfactory condition and are re-
jected for analysis,

(56) When there is evidence or knowl-
edge of tampering with the sample,

(6) When it appears that to perform
the analytical testing or laboratory
service specified in this part would not
be to the best interests of the public
welfare or of the Government, or

(7) When it appears to the Adminis-
trator that prior commitments of the
Department necessitate rejection of
the application.

(b) Each such applicant shall be
promptly notified by registered mail of
the reasons for the rejection.

(c) A written petition for reconsider-
ation of such rejection may be filed by
the applicant with the Administrator if
postmarked or delivered within 10 days
after the receipt of notice of the rejec-
tion. Such petition shall state specifi-
cally the errors alleged to have been
made by the Administrator in rejecting
the application. Within 20 days fol-
lowing the receipt of such a petition
for reconsideration, the Administrator
shall approve the application or notify
the applicant by registered mail of the
reasons for the rejection thereof.

§91.14 When an application may be
withdrawn.

An application for a laboratory serv-
ice may be withdrawn by the applicant
at any time before the analytical test-
ing is performed; Provided, That, the
applicant shall pay, at the hourly rate
prescribed in §91.37, for the time in-
curred by the scientist or laboratory
technician, in connection with such ap-
plication and any travel expenses, tele-
phone, facsimile, mailing, telegraph or
other expenses, which have been in-
curred by the laboratory servicing of-
fice, in connection with such applica-
tion.
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Subpart D—Laboratory Service

§91.15

Analytical testing and laboratory de-
termination for analyte or quality con-
stituent shall be based upon the appro-
priate standards promulgated by the
U.S. Department of Agriculture, appli-
cable standards prescribed by the laws
of the State where the particular prod-
uct was produced, specifications of any
governmental agency, written buyer
and seller contract specifications, or
any written specifications by an appli-
cant which is approved by the Adminis-
trator; Provided, That, if such product
is regulated pursuant to the Agricul-
tural Marketing Agreement Act of 1937,
as amended (7 U.S.C. 601 et seq.), or the
comparable laws of any State, such
testing and determination shall be on
the basis of the standards, if any, pre-
scribed in, or pursuant to, the mar-
keting order and/or agreement effec-
tive thereunder.

Basis of a laboratory service.

§91.16 Order of a laboratory service.

Laboratory service shall be per-
formed, insofar as possible, in the order
in which applications are made except
that precedence may be given to any
such applications which are made by
the United States (including, but not
being limited to, any instrumentality
or agency thereof) and to any applica-
tion for an appeal inspection.

§91.17 Postponing a laboratory serv-
ice.

If the scientist determines that it is
not possible to accurately analyze or
make a laboratory determination of a
sample immediately after receipt be-
cause standard materials, laboratory
equipment and supplies need replace-
ment, or for any other substantial rea-
son, the scientist may postpone labora-
tory service for such period as may be
necessary.

§91.18 Financial interest of a scientist.

No scientist shall perform a labora-
tory analysis on any product in which
he is directly or indirectly financially
interested.

§91.21
Subpart E—Samples

§91.19 General requirements of suit-
able samples.

(a) Samples must be representative
of the product tested and provided in
sufficient quantity for the analyses re-
quested.

(b) Each sample must be identified
with the following information:

(1) Product type (specific descrip-
tion);

(2) Lot number or production date;

(3) Analyses desired;

(4) Date/time collected;

(5) Storage conditions prior to ship-
ping;

(6) Name of applicant;

(7) Name of sampler;

(8) Any other information which is
required by the specific program under
which analysis or test is performed.

§91.20 Shipping.

(a) Samples must be submitted to the
laboratory in a condition (including
temperature) that does not com-
promise the quality and validity of an-
alytical results.

(b) All samples must be submitted in
sealed, leakproof containers.

(c) Containers for perishable refrig-
erated samples should contain ice or
ice packs to maintain temperatures of
0° to 5 °C, unless a different tempera-
ture is required for the sample to be
tested.

(d) Containers for frozen samples
should contain dry ice or other effec-
tive methods of maintaining samples
in a frozen state.

(e) The applicant is responsible for
providing shipping containers and pay-
ing shipping costs for fee basis tests.

(f) A courier charge may apply for
the shipment of some samples.

§91.21 Protecting samples.

Laboratory personnel shall protect
each sample from manipulation, sub-
stitution, and improper or careless
handling which would deprive the sam-
ple of its representative character from
the time of receipt in the laboratory
until the analysis is completed and the
sample has been discarded.

235



§91.22

§91.22 Disposition of analyzed sample.

(a) Excess samples not used in anal-
yses will be placed in proper storage for
a maximum period of 30 days after re-
porting results of tests.

(b) Any sample of a processed com-
modity that has been used for a labora-
tory service may be returned to the ap-
plicant at his or her request and ex-
pense; otherwise, it shall be destroyed
or disposed of to a charitable institu-
tion.

Subpart F—Method Manuals

§91.23 Analytical methods.

Most analyses are performed accord-
ing to approved procedures described in
manuals of standardized methodology.
These standard methods are the spe-
cific methods wused. Alternatively,
equivalent methods prescribed in coop-
erative agreements are used. The
manuals of standard methods most
often used by the Science and Tech-
nology laboratories are listed as fol-
lows:

(a) Approved Methods of the Amer-
ican Association of Cereal Chemists
(AACC), American Association of Ce-
real Chemists/Eagan Press, 3340 Pilot
Knob Road, St. Paul, Minnesota 55121-
2097.

(b) ASTA’s Analytical Methods Man-
ual, American Spice Trade Association
(ASTA), 560 Sylvan Avenue, P.O. Box
1267, Englewood Cliffs, New Jersey
07632.

(c) Compendium Methods for the
Microbiological Examination of Foods,
Carl Vanderzant and Don
Splittstoesser (Editors), American Pub-
lic Health Association, 1015 Fifteenth
Street, NW., Washington, DC 20005.

(d) Edwards, P.R. and W.H. Ewing,
Edwards and Ewing’s Identification of
Enterobacteriaceae, Elsevier Science,
Inc., Regional Sales Office, 6565 Avenue
of the Americas, P.O. Box 945, New
York, NY 10159-0945.

(e) FDA Bacteriological Analytical
Manual (BAM), AOAC INTER-
NATIONAL, 481 North Frederick Ave-
nue, Suite 500, Gaithersburg, MD 20877-
2417.

(f) Manual of Analytical Methods for
the Analysis of Pesticide Residues in
Human and Environmental Samples,
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EPA 600/9-80-038, U.S. Environmental
Protection Agency (EPA) Chemical Ex-
posure Research Branch, EPA Office of
Research and Development (ORD), 26
West Martin Luther King Drive, Cin-
cinnati, Ohio 45268.

(g) Official Methods and Rec-
ommended Practices of the American
0Oil Chemists’ Society (AOCS), Amer-
ican 0Oil Chemists’ Society, P.O. Box
3489, 2211 West Bradley Avenue, Cham-
paign, Illinois 61821-1827.

(h) Official Methods of Analysis of
AOAC INTERNATIONAL, Volumes I &
II, AOAC INTERNATIONAL, 481 North
Frederick Avenue, Suite 500, Gaithers-
burg, MD 20877-24117.

(i) Standard Analytical Methods of
the Member Companies of Corn Indus-
tries Research Foundation, Corn Refin-
ers Association (CRA), 1701 Pennsyl-
vania Avenue, NW., Washington, DC
20006.

(j) Standard Methods for the Exam-
ination of Dairy Products, American
Public Health Association, 1015 Fif-
teenth Street, NW., Washington, DC
20005.

(k) Standard Methods for the Exam-
ination of Water and Wastewater,
American Public Health Association
(APHA), the American Water Works
Association (AWWA) and the Water
Pollution Control Federation, AWWA
Bookstore, 6666 West Quincy Avenue,
Denver, CO 80235.

(1) Test Methods for Evaluating Solid
Waste Physical/Chemical Methods, En-
vironmental Protection Agency, Office
of Solid Waste, SW-846 Integrated Man-
ual (available from National Technical
Information Service (NTIS), U.S. De-
partment of Commerce, 5285 Port
Royal Road, Springfield, VA 22161).

(m) U.S. Army Natick Research, De-
velopment and Engineering Center’s
Military Specifications, approved ana-
lytical test methods noted therein,
Code NPP-9, Department of Defense
Single Stock Point (DODSSP) for Mili-
tary Specifications, Standards, Build-
ing 4/D, 700 Robbins Avenue, Philadel-
phia, PA 19111-5094.

(n) U.S. Food and Drug Administra-
tion, Pesticide Analytical Manuals
(PAM), Volumes I and II, Food and
Drug Administration, Center for Food
Safety and Applied Nutrition (CFSAN),
200 C Street, SW., Washington, DC 20204
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(available from National Technical In-
formation Service (NTIS), U.S. Depart-
ment of Commerce, 5285 Port Royal
Road, Springfield, VA 22161).

[656 FR 64310, Oct. 26, 2000]

Subpart G—Reporting

§91.24 Reports of test results.

(a) Results of analyses are provided,
in writing, by facsimile, by e-mail or
other electronic means to the appli-
cant.

(b) Applicants may call the appro-
priate Science and Technology labora-
tory for interim or final results prior
to issuance of the formal report. The
advance results may be telegraphed, e-
mailed, telephoned, or sent by fac-
simile to the applicant. Any additional
expense for advance information shall
be borne by the requesting party.

(c) A letter report in lieu of an offi-
cial certificate of analysis may be
issued by a laboratory representative
when such action appears to be more
suitable than a certificate: Provided,
that, issuance of such report is ap-
proved by the Deputy Administrator.

[656 FR 64311, Oct. 26, 2000]

§91.25 Certificate requirements.

Certificates of analysis and other
memoranda concerning laboratory
service and the reporting of results
should have the following require-
ments:

(a) Certificates of analysis shall be on
standard printed forms approved by the
Deputy Administrator;

(b) Shall be printed in English;

(c) Shall have results typewritten,
computer generated, or handwritten in
ink and shall be clearly legible;

(d) Shall show the results of labora-
tory tests in a uniform, accurate, and
concise manner with abbreviations
identified on the form;

(e) Shall show the information re-
quired by §§91.25-91.29; and

(f) Show only such other information
and statements of fact as are provided
in the instructions authorized by the
Deputy Administrator.

[68 FR 42415, Aug. 9, 1993, as amended at 65
FR 64311, Oct. 26, 2000]

§91.27

§91.26 Issuance of certificates.

(a) The person signing and issuing
the certificate of analysis shall be one
of the following:

(1) The scientist who performed the
analysis;

(2) Another technician of the labora-
tory facility, who has been given power
of attorney by the scientist who per-
formed the analytical testing and been
authorized by the Deputy Adminis-
trator to affix the scientist’s signature
to a certificate. The power of attorney
shall be on file with the employing of-
fice or laboratory of the Science and
Technology program;

(3) A person designated as the ‘‘lab-
oratory director in charge,” when the
certificate represents composite anal-
yses by several technicians.

(b) The laboratory certificate shall
be prepared in accordance with the
facts set forth in the official memo-
randa made by the scientist or techni-
cians in connection with the analysis.

(c) Whenever a certificate is signed
by a person under a power of attorney,
the certificate should so indicate. The
signature of the holder of power shall
appear under the name of the scientist
who personally analyzed the sample,
and whenever a certificate issued is
signed by a scientist in charge, that
title must appear in connection with
the signature.

[68 FR 42415, Aug. 9, 1993, as amended at 65
FR 64311, Oct. 26, 2000]

§91.27 Corrections to certificates prior
to issuance.

(a) The accuracy of the statements
and information shown on certificates
of analysis must be verified by the in-
dividual whose name or signature, or
both, is shown on the certificate or by
the authorized agent who affixed the
name or signature, or both. When a
name or signature, or both, is affixed
by an authorized agent, the initials of
the agent shall appear directly below
or following the name, or signature of
the person. Errors found during this
process shall be corrected according to
this section.

(b) Only official personnel or their
authorized agents may make correc-
tions, additions, or other changes to
certificates.
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(c) No corrections, additions, or other
changes shall be made which involve
identification, quality, or quantity. If
such errors are found, a new certificate
shall be prepared and issued and the in-
correct certificate marked ‘‘Void.”
Otherwise, errors may be corrected,
provided there is evidence of satisfac-
tory correction procedures as follows:

(1) The corrections are neat and leg-
ible;

(2) Bach correction is initialed by the
individual who corrects the certificate;
and

(3) The corrections and initials are
shown on the original and all copies.

§91.28 Issuance of corrected -certifi-
cates or amendments for analysis
reports.

(a) A corrected certificate of analysis
or an amended letter report may be
issued by the laboratory representative
who issued the original certificate or
report after distribution of the form if
errors, such as incorrect dates, analyt-
ical results, or test determination
statements, lot numbers, or errors in
any other pertinent information re-
quire the issuance of a corrected cer-
tificate or an amended report.

(b) Whenever a corrected certificate
or amended report is issued, such cer-
tificate or report shall supersede the
original form which was issued in
error. The superseded certificate or in-
correct report shall become null and
void after the issuance of the corrected
certificate or the amended analysis re-
port.

(c) The corrected certificates or
amended reports shall show the fol-
lowing:

(1) The terms ‘‘Corrected Original”’
and ‘“‘Corrected Copy;”’

(2) A statement identifying the su-
perseded certificate or incorrect letter
report and the corrections;

(3) A new serial number or new date
of issuance; and

(4) The same statements and infor-
mation, including permissive state-
ments, that were shown on the incor-
rect certificate or the incorrect report,
along with the correct statement or in-
formation, shall be shown on the cor-
rected form.

(d) If all copies of the incorrect cer-
tificate or incorrect report can be ob-
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tained, then the superseded form shall
be marked ‘““Void” when submitted.

(e) Corrected certificates or amended
letter reports cannot be issued for a
certificate that has been superseded by
another certificate, or superseded on
the basis of a subsequent analysis or an
additional laboratory test determina-
tion.

§91.29 Issuance of duplicate certifi-
cates or reissuance of an analysis
report.

(a) Upon request by an applicant, a
duplicate certificate or an additional
report may be issued for a lost, de-
stroyed, or otherwise not obtainable
original form.

(b) The duplicate certificate or the
reissuance of an analysis report shall
be at the expense of the applicant.

(c) Requests for duplicate certificates
or additional analysis reports shall be
filed as follows:

(1) In writing;

(2) By the applicant who requested
the service covered by the lost, de-
stroyed, or otherwise not obtainable
original form; and

(3) With the office that issued the ini-
tial certificate or original laboratory
analysis report.

(d) The duplicate certificates or re-
issued analysis reports shall show the
following:

(1) The terms ‘“‘Duplicate Original,”
and the copies shall show ‘‘Duplicate
Copy,”

(2) A statement that the certificate
or letter report was issued in lieu of a
lost or destroyed or otherwise not ob-
tainable certificate or laboratory anal-
ysis report; and

(3) The same statements and infor-
mation, including permissive state-
ments, that were shown on the original
certificate or the initial analysis re-
port shall be shown on the duplicate
form.

(e) Duplicate certificates or duplicate
analysis reports shall be issued as
promptly as possible and distributed as
the original certificates or original
analysis reports and their copies.

(f) Duplicate certificates shall not be
issued for certificates that have been
superseded.
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§91.30 Maintenance and retention of
copies of certificates or analysis re-
ports.

(a) At least one copy of each certifi-
cate or analysis report shall be filed in
the laboratory for a period of not less
than 3 years either from the date of
issuance of the document, from the
date of voiding a certificate, or from
the date last payment is made by the
applicant for a reported laboratory de-
termination, whichever is later.

(b) Whenever any document, because
of its condition, becomes unsuitable for
its intended or continued use, the lab-
oratory personnel shall make a copy of
the original document.

(c) True copies shall be retained as
photocopies, microfilm, microfiche, or
other accurate reproductions and dura-
ble forms of the original document.
Where reduction techniques, such as
microfilming are used, suitable reader
and photocopying equipment shall be
readily available. Such reproductions
shall be treated and considered for all
purposes as though they were the origi-
nal documents.

(d) All documents required to be
maintained under this part shall be
kept confidential and shall be disclosed
only to the applicants or other persons
with the applicants’ knowledge and
permission. Only such information as
the Administrator deems relevant shall
be disclosed to the public without the
applicants’ permission, and then, only
in a suit or administrative hearing
brought at the direction, or on the re-
quest, of the Administrator, or to
which the Administrator or any other
officer of the United States is a party.

Subpart H—Appeal of Laboratory
Services

§91.31 When an appeal of a laboratory
service may be requested.

(a) An application for an appeal of a
laboratory service may be made by any
interested party who is dissatisfied
with the results of an analysis as stat-
ed in a certificate or laboratory report,
if the lot of the commodity can be posi-
tively identified by the laboratory
service as the lot from which originally
drawn samples were previously ana-
lyzed.

§91.33

(b) An application for an appeal of a
laboratory service shall be made within
thirty (30) days following the day on
which the previous analysis was per-
formed. However, upon approval by the
Deputy Administrator, the filing time
for an appeal application may be ex-
tended.

[68 FR 42415, Aug. 9, 1993, as amended at 65
FR 64311, Oct. 26, 2000]

§91.32 Where to file for an appeal of a
laboratory service and information
required.

(a) Application for an appeal of a lab-
oratory service may be filed with the
supervisor in the office or the director
of the laboratory facility that issued
the certificate or laboratory report on
which the appeal analysis covering the
commodity product is requested.

(b) The application for an appeal of a
laboratory service shall state the loca-
tion of the lot of the commodity prod-
uct and the reasons for the appeal; and
date and serial number of the certifi-
cate covering the laboratory service of
the commodity product on which the
appeal is requested. In addition, such
application shall be accompanied by
the original and all available copies of
the certificate or laboratory report.

(c) Application for an appeal of a lab-
oratory service may be made orally (in
person or by telephone), in writing, by
e-mail, by facsimile, or by telegraph. If
made orally, written confirmation
shall be made promptly.

[656 FR 64311, Oct. 26, 2000]

§91.33 When an application for an ap-
peal of a laboratory service may be
withdrawn.

An application for an appeal of a lab-
oratory service may be withdrawn by
the applicant at any time before the
appealed laboratory service is per-
formed; Provided, That, the applicant
shall pay, at the hourly rate prescribed
in §91.37, for the time incurred by the
laboratory personnel, any travel, tele-
phone, telegraph, or other expenses
which have been incurred by the lab-
oratory service in connection with
such application.
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§91.34 When an appeal of a laboratory
service may be refused.

An application for an appeal of a lab-
oratory service may be refused if:

(a) The reasons for the appealed lab-
oratory service are frivolous or not
substantial;

(b) The quality or condition of the
commodity product has undergone a
material change since the laboratory
service covering the commodity prod-
uct on which the appealed laboratory
service is requested;

(c) The lot in question is not, or can-
not be made accessible for sampling;

(d) The lot relative to which the ap-
pealed laboratory service is requested
cannot be positively identified as the
lot from which samples were previously
drawn and originally analyzed; or

(e) There is noncompliance with the
regulations in this part. Such applicant
shall be notified promptly of the reason
for such refusal.

§91.35 Who shall perform an appealed
laboratory service.

An appealed laboratory service shall
be performed, whenever possible, by an-
other individual or other individuals
than the scientist(s) or the techni-
cian(s) that performed the original an-
alytical determination.

§91.36 Appeal laboratory certificate.

(a) An appeal laboratory certificate
shall be issued showing the results of
such appealed analysis. This certificate
shall supersede the laboratory certifi-
cate previously issued for the com-
modity product involved.

(b) BEach appeal laboratory certificate
shall clearly identify the number and
date of the laboratory certificate which
it supersedes. The superseded certifi-
cate shall become null and void upon
the issuance of the appealed laboratory
certificate and shall no longer rep-
resent the analytical results of the
commodity product.

(c) The individual issuing an appeal
laboratory certificate shall forward no-
tice of such issuance to such persons as
he or she considers necessary to pre-
vent misuse of the superseded certifi-
cate if the original and all copies of
such superseded certificate have not
previously been delivered to the indi-
vidual issuing the appeal certificate.
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(d) The provisions in the regulations
in this part concerning forms and cer-
tificates, issuance of certificates, and
retention and disposition of certifi-
cates shall apply to appeal laboratory
certificates, except that copies of such
appeal certificates shall be furnished to
all interested parties who received cop-
ies of the superseded certificate.

Subpart I—Fees and Charges

§91.37 Standard hourly fee rate for
laboratory testing, analysis, and
other services.

(a) The standard hourly fee rate in
this section for the individual labora-
tory analyses cover the costs of
Science and Technology laboratory
services, including issuance of certifi-
cates and personnel and overhead costs
other than the commodity inspection
fees referred to in 7 CFR §§52.42
through 52.46, 52.48 through 52.51, 55.510
through 55.5630, 55.560 through 55.570,
58.38 through 58.43, 58.45 through 58.46,
70.71 through 70.72, and 70.75 through
70.78. The hourly fee rates in this part
91 apply to all processed commodity
products, except flue-cured and burley
tobacco, and exclude aflatoxin anal-
yses, citrus juices and certain citrus
products. The printed updated sched-
ules of the laboratory testing fees for
processed fruits and vegetables (7 CFR
part 93), poultry and egg products (7
CFR part 94), and meat and meat prod-
ucts (7 CFR part 98) will be available
for distribution by the individual Lab-
oratory Directors of Science and Tech-
nology laboratories listed in §91.5. The
updated schedules of the laboratory
testing fees are also available for elec-
tronic access on the world wide web
(www) site at: htip:/ams.usda.gov/
science. The fees for chemical analysis
of cottonseed associated with grading
and novel variety seed certification
under the Plant Variety Protection
Act are specified in 7 CFR parts 96 and
97, respectively. Except as otherwise
provided in this section, charges will be
made for laboratory analysis at the
standard hourly rate of $45.00 for the
time required to perform the service. A
minimum charge of one-quarter hour
at $11.25 will be made for service pursu-
ant to each request or -certificate
issued.
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(b) When a laboratory test service is
provided for AMS by a commercial or
State government laboratory, the ap-
plicant will be assessed a fee which
covers the costs to the Science and
Technology program for the service
provided.

(c) When Science and Technology
staff provides applied and develop-
mental research and training activities
for microbiological, physical and chem-
ical analyses on agricultural commod-
ities the applicant will be charged a fee
on a reimbursable cost basis.

GENERAL SCHEDULES OF FEES FOR OFFI-
CIAL LABORATORY TEST SERVICES
PERFORMED AT THE AMS SCIENCE AND
TECHNOLOGY LABORATORIES FOR PROC-
ESSED COMMODITY PRODUCTS

TABLE 1—SINGLE TEST LABORATORY FEES FOR
PROXIMATE ANALYSES

Type of analysis List fee
Ammonia, lon Selective Electrode $101.25
Ash, Total . . 45.00
Chloride, Salt Titration (Da|ry) ............................... 22.50
Fat, Acid Hydrolysis (Cheese) .. 45.00
Fat, Acid Hydrolysis (Mojonnier) 45.00
Fat (Dairy Products except Cheese) 22.50
Fat (Dry Basis) . 67.50
Fat, Ether Extraction (Soxhlet) 45.00
Fat (Kohman Analysis) 45.00
Fat, Microwave—Solvent Extraction 45.00
Moisture, Distillation 45.00
Moisture, Oven . 22.50
Moisture (Kohman AnaIyS|s) 11.25
Protein, Combustion .. 90.00
Protein, Kjeldahl 90.00
Salt, Back Titration ... 33.75
Salt, Potentiometric ... 22.50
Salt (Rapid) . 33.75

TABLE 2—SINGLE TEST LABORATORY FEES FOR
LIPID RELATED ANALYSES

Type of analysis List fee

Acid Degree Value (Dairy) .. $45.00
Acidity, Titratable 22.50
Density (Specific Gravity) . 11.25
Dispersibility (Instant Dry Whole Milk) .... 67.50
Dispersibility (Moates-Dabbah Method) 22.50
Fat Stability,” AOM 45.00
Fatty Acid Profile (AOAC-GC method) . 180.00
Flash Point Test only . 90.00
Free Fatty Acids . 22.50
Meltability (Process Cheese) .........ccccceevvccvnenns 22.50
Peanut Oil Analyses (Oil, Moisture, Free Fatty

Acids, Ammonia, and Foreign Matter) . . 45.00
Any One of the Oilseed Oil Analyses . 22.50
Peroxide Value 33.75
Smoke Point Test only ........ 90.00
Smoke Point and Flash Point . 157.50
Solids, Total (Oven Drying) .... 22.50

§91.37

TABLE 2—SINGLE TEST LABORATORY FEES FOR
LIPID RELATED ANALYSES—Continued

Type of analysis List fee

22.50

1 Peroxide value analysis is required as a prerequisite to the
fat stability test at the additional fee.

Soluble Solids, Refractometer ..............ccccoceeeunnes

TABLE 3—SINGLE TEST LABORATORY FEES FOR
FooD ADDITIVES (DIRECT AND INDIRECT)

Type of analysis List fee
Amitraz Residue, GLC $112.50
Antibiotic, Qualitative (Dairy) 22.50
Antibiotic, Quantitative N ... 393.75
Ascorbates (Qualitative—Meats) . 22.50
Ascorbic Acid, Titration ................ 45.00
Ascorbic Acid, Spectrophotometric 45.00
Brix, Direct Percent Sucrose ....... 22.50
Brix, Dilution 22.50
Butylated Hydroxyanlsole (BHA) . 67.50
Butylated Hydroxytoluene (BHT) .. 67.50
Caffeine, Micro Bailey-Andrew . 67.50
Caffeine, Spectrophotometric 78.75
Citric Acid, GLC or HPLC 67.50
Chlorinated Hydrocarbons:
Pesticides and Industrial Chemicals—

Initial Screen 180.00

Second Column Confirmation of Analyte ....... 45.00

Confirmation on Mass Spectrometer (Per

Resid