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that the plan sponsor has dem-
onstrated that the payments are not 
adverse to the interests of the plan’s 
participants and beneficiaries gen-
erally and do not unreasonably in-
crease the PBGC’s risk of loss with re-
spect to the plan. 

Subpart D—Closeout of Sufficient 
Plans 

§ 4041A.41 General rule. 
If a plan’s assets, excluding any 

claim of the plan for unpaid with-
drawal liability, are sufficient to sat-
isfy all obligations for nonforfeitable 
benefits provided under the plan, the 
plan sponsor may close out the plan in 
accordance with this subpart by dis-
tributing plan assets in full satisfac-
tion of all nonforfeitable benefits under 
the plan. 

§ 4041A.42 Method of distribution. 
The plan sponsor shall distribute 

plan assets by purchasing from an in-
surer contracts to provide all benefits 
required by § 4041A.43 to be provided in 
annuity form and by paying in a lump 
sum (or other alternative elected by 
the participant) all other benefits. 

§ 4041A.43 Benefit forms. 
(a) General rule. Except as provided in 

paragraph (b) of this section, the spon-
sor of a plan that is closed out shall 
provide for the payment of any benefit 
attributable to employer contributions 
only in the form of an annuity. 

(b) Exceptions. The plan sponsor may 
pay a benefit attributable to employer 
contributions in a form other than an 
annuity if: 

(1) The present value of the partici-
pant’s entire nonforfeitable benefit, de-
termined using the interest assumption 
under §§ 4044.41 through 4044.57, does 
not exceed $5,000. 

(2) The payment is for death benefits 
provided under the plan. 

(3) The participant elects an alter-
native form of distribution under para-
graph (c) of this section. 

(c) Alternative forms of distribution. 
The plan sponsor may allow partici-
pants to elect alternative forms of dis-
tribution in accordance with this para-
graph. When a form of distribution is 
offered as an alternative to the normal 

form, the plan sponsor shall notify 
each participant, in writing, of the 
form and estimated amount of the par-
ticipant’s normal form of distribution. 
The notification shall also describe any 
risks attendant to the alternative 
form. Participants’ elections of alter-
native forms shall be in writing. 

[61 FR 34052, July 1, 1996, as amended at 63 
FR 38306, July 16, 1998] 

§ 4041A.44 Cessation of withdrawal li-
ability. 

The obligation of an employer to 
make payments of initial withdrawal 
liability and mass withdrawal liability 
shall cease on the date on which the 
plan’s assets are distributed in full sat-
isfaction of all nonforfeitable benefits 
provided by the plan. 

PART 4043—REPORTABLE EVENTS 
AND CERTAIN OTHER NOTIFICA-
TION REQUIREMENTS 

Subpart A—General Provisions 

Sec. 
4043.1 Purpose and scope. 
4043.2 Definitions. 
4043.3 Requirement of notice. 
4043.4 Waivers and extensions. 
4043.5 How and where to file. 
4043.6 Date of filing. 
4043.7 Computation of time. 
4043.8 Confidentiality. 

Subpart B—Post-Event Notice of 
Reportable Events 

4043.20 Post-Event filing obligation. 
4043.21 Tax disqualification and title I non-

compliance. 
4043.22 Amendment decreasing benefits pay-

able. 
4043.23 Active participant reduction. 
4043.24 Termination or partial termination. 
4043.25 Failure to make required minimum 

funding payment. 
4043.26 Inability to pay benefits when due. 
4043.27 Distribution to a substantial owner. 
4043.28 Plan merger, consolidation, or trans-

fer. 
4043.29 Change in contributing sponsor or 

controlled group. 
4043.30 Liquidation. 
4043.31 Extraordinary dividend or stock re-

demption. 
4043.32 Transfer of benefit liabilities. 
4043.33 Application for minimum funding 

waiver. 
4043.34 Loan default. 
4043.35 Bankruptcy or similar settlement. 
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Subpart C—Advance Notice of Reportable 
Events 

4043.61 Advance reporting filing obligation. 
4043.62 Change in contributing sponsor or 

controlled group. 
4043.63 Liquidation. 
4043.64 Extraordinary dividend or stock re-

demption. 
4043.65 Transfer of benefit liabilities. 
4043.66 Application for minimum funding 

waiver. 
4043.67 Loan default. 
4043.68 Bankruptcy or similar settlement. 

Subpart D—Notice of Failure To Make 
Required Contributions 

4043.81 PBGC Form 200, notice of failure to 
make required contributions; supple-
mentary information. 

AUTHORITY: 29 U.S.C. 1082(f), 1302(b)(3), 1343. 

SOURCE: 61 FR 63989, Dec. 2, 1996, unless 
otherwise noted. 

Subpart A—General Provisions 

§ 4043.1 Purpose and scope. 
This part prescribes the requirements 

for notifying the PBGC of a reportable 
event under section 4043 of ERISA or of 
a failure to make certain required con-
tributions under section 302(f)(4) of 
ERISA or section 412(n)(4) of the Code. 
Subpart A contains definitions and 
general rules. Subpart B contains rules 
for post-event notice of a reportable 
event. Subpart C contains rules for ad-
vance notice of a reportable event. 
Subpart D contains rules for notifying 
the PBGC of a failure to make certain 
required contributions. 

§ 4043.2 Definitions. 
The following terms are defined in 

§ 4001.2 of this chapter: Code, contrib-
uting sponsor, controlled group, 
ERISA, fair market value, irrevocable 
commitment, multiemployer plan, no-
tice of intent to terminate, PBGC, per-
son, plan, plan administrator, proposed 
termination date, single-employer 
plan, and substantial owner. 

In addition, for purposes of this part: 
De minimis 10-percent segment means, 

in connection with a plan’s controlled 
group, one or more entities that in the 
aggregate have for a fiscal year— 

(1) Revenue not exceeding 10 percent 
of the controlled group’s revenue; 

(2) Annual operating income not ex-
ceeding the greatest of— 

(i) 10 percent of the controlled 
group’s annual operating income; 

(ii) 5 percent of the controlled 
group’s first $200 million in net tan-
gible assets at the end of the fiscal 
year(s); or 

(iii) $5 million; and 
(3) Net tangible assets at the end of 

the fiscal year(s) not exceeding the 
greater of— 

(i) 10 percent of the controlled 
group’s net tangible assets at the end 
of the fiscal year(s); or 

(ii) $5 million. 
De minimis 5-percent segment has the 

same meaning as a de minimis 10-per-
cent segment, except that ‘‘5 percent’’ 
is substituted for ‘‘10 percent’’ each 
time it appears. 

Event year means the plan year in 
which the reportable event occurs. 

Fair market value of the plan’s assets 
means the fair market value of the 
plan’s assets as of the testing date for 
the applicable plan year, including con-
tributions attributable to the previous 
plan year for funding purposes under 
section 302(c)(10) of ERISA or section 
412(c)(10) of the Code if made by the 
earlier of the due date or filing date of 
the variable rate premium for the ap-
plicable plan year, but not to the ex-
tent contributions are used to satisfy 
the quarterly contribution require-
ments under section 302(e) of ERISA or 
section 412(m) of the Code for the appli-
cable plan year. 

Foreign entity means a member of a 
controlled group that— 

(1) Is not a contributing sponsor of a 
plan; 

(2) Is not organized under the laws of 
(or, if an individual, is not a domi-
ciliary of) any state (as defined in sec-
tion 3(10) of ERISA); and 

(3) For the fiscal year that includes 
the date the reportable event occurs, 
meets one of the following tests— 

(i) Is not required to file any United 
States federal income tax form; 

(ii) Has no income reportable on any 
United States federal income tax form 
other than passive income not exceed-
ing $1,000; or 

(iii) Does not own substantial assets 
in the United States (disregarding 
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stock of a member of the plan’s con-
trolled group) and is not required to 
file any quarterly United States tax re-
turns for employee withholding. 

Foreign-linked entity means a person 
that— 

(1) Is neither a foreign entity nor a 
contributing sponsor of a plan; and 

(2) Is a member of the plan’s con-
trolled group only because of owner-
ship interests in or by foreign entities. 

Foreign parent means a foreign entity 
that is a direct or indirect parent of a 
person that is a contributing sponsor. 

Form 5500 due date means the deadline 
(including extensions) for filing the an-
nual report under section 103 of ERISA. 

Notice date means the deadline (in-
cluding extensions) for filing notice of 
the reportable event with the PBGC. 

Participant means a participant as de-
fined in § 4006.2. 

Public company means a person sub-
ject to the reporting requirements of 
section 13 or 15(d) of the Securities Ex-
change Act of 1934 or a subsidiary (as 
defined for purposes of the Securities 
Exchange Act of 1934) of a person sub-
ject to such reporting requirements. 

Testing date means, with respect to a 
plan year— 

(1) The last day of the prior plan 
year, except as provided in paragraphs 
(2) or (3) of this definition; 

(2) In the case of a new or newly-cov-
ered plan (as defined in § 4006.2 of this 
chapter), the first day of the plan year 
or, if later, the date on which the plan 
becomes effective for benefit accruals 
for future service; or 

(3) In the case of a plan described in 
§ 4006.5(e)(2) of this chapter (relating to 
certain mergers or spinoffs), the first 
day of the plan year. 

Ultimate parent means the parent at 
the highest level in the chain of cor-
porations and/or other organizations 
constituting the parent-subsidiary con-
trolled group. 

Unfunded vested benefits means un-
funded vested benefits determined in 
accordance with § 4006.4 of this chapter, 
without regard to the exemptions and 
special rules in § 4006.5(a)—(c) of this 
chapter. For purposes of subpart B 
only, unfunded vested benefits may be 
determined by subtracting the fair 
market value of the plan’s assets from 
the plan’s vested benefits amount. 

Variable rate premium means the por-
tion of the premium determined under 
section 4006(a)(3)(E) of ERISA and 
§ 4006.3(b) of this chapter. 

Vested benefits amount means the 
vested benefits amount determined 
under § 4006.4(b)(1) of this chapter. 

§ 4043.3 Requirement of notice. 
(a) Obligation to file—(1) In general. 

Each person that is required to file a 
notice under this part, or a duly au-
thorized representative, shall submit 
the information required by this part 
by the time specified in § 4043.20 (for 
post-event notice), § 4043.61 (for advance 
notice), or § 4043.81 (for Form 200 fil-
ings). Any information previously filed 
with the PBGC may be incorporated by 
reference. 

(2) Multiple plans. If a reportable 
event occurs for more than one plan, 
the filing obligation with respect to 
each plan is independent of the filing 
obligation with respect to any other 
plan. 

(3) Optional consolidated filing. A fil-
ing by any person will be deemed to be 
a filing by all persons required to no-
tify the PBGC under this part. If no-
tices are required for two or more 
events, the notices may be combined in 
one filing. 

(b) Contents of reportable event notice. 
A person required to file a reportable 
event notice shall provide, by the no-
tice date, the following general infor-
mation, along with any other informa-
tion required for each reportable event 
under subpart B or C of this part: 

(1) The name of the plan; 
(2) The name, address, and telephone 

number of the contributing sponsor(s) 
and of an individual that should be 
contacted; 

(3) The name, address, and telephone 
number of the plan administrator and 
of an individual that should be con-
tacted; 

(4) The EIN of the contributing spon-
sor and the EIN/PN of the plan; 

(5) A brief statement of the pertinent 
facts relating to the reportable event; 

(6) A copy of the plan document in ef-
fect, i.e., the last restatement of the 
plan and all amendments thereto; 

(7) A copy of the most recent actu-
arial statement and opinion (if any) re-
lating to the plan; and 
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(8) A statement of any material 
change in the assets or liabilities of the 
plan occurring after the date of the 
most recent actuarial statement and 
opinion. 

(c) Optional reportable event forms. The 
PBGC shall issue optional reportable 
events forms, which may provide for 
reduced initial information submis-
sions. 

(d) Requests for additional information. 
The PBGC may, in any case, require 
the submission of additional informa-
tion. Any such information shall be 
submitted for subpart B of this part 
within 30 days, and for subpart C or D 
of this part within 7 days, after the 
date of a written request by the PBGC, 
or within a different time period speci-
fied therein. The PBGC may in its dis-
cretion shorten the time period where 
it determines that the interests of the 
PBGC or participants may be preju-
diced by a delay in receipt of the infor-
mation. 

(e) Effect of failure to file. If a notice 
(or any other information required 
under this part) is not provided within 
the specified time limit, the PBGC may 
assess against each person required to 
provide the notice a separate penalty 
under section 4071 of ERISA of up to 
$1,100 a day for each day that the fail-
ure continues. The PBGC may pursue 
any other equitable or legal remedies 
available to it under the law. 

[61 FR 63989, Dec. 2, 1996, as amended at 62 
FR 36994, July 10, 1997] 

§ 4043.4 Waivers and extensions. 
(a) Specific events. For specific report-

able events, waivers from reporting and 
information requirements and exten-
sions of time are provided in subparts 
B and C of this part. If an occurrence 
constitutes two or more reportable 
events, reporting requirements for each 
event are determined independently. 
For example, any event reportable 
under more than one section will be ex-
empt from reporting only if it satisfies 
the requirements for a waiver under 
each section. 

(b) Multiemployer plans. The require-
ments of section 4043 of ERISA are 
waived with respect to multiemployer 
plans. 

(c) Terminating plans. No notice is re-
quired from the plan administrator or 

contributing sponsor of a plan if the 
notice date is on or after the date on 
which— 

(1) All of the plan’s assets (other than 
any excess assets) are distributed pur-
suant to a termination; or 

(2) A trustee is appointed for the plan 
under section 4042(c) of ERISA. 

(d) Other waivers and extensions. The 
PBGC may extend any deadline or 
waive any other requirement under 
this part where it finds convincing evi-
dence that the waiver or extension is 
appropriate under the circumstances. 
Any waiver or extension may be sub-
ject to conditions. A request for a 
waiver or extension must be filed in 
writing with the PBGC and must state 
the facts and circumstances on which 
the request is based. 

§ 4043.5 How and where to file. 
The PBGC applies the rules in sub-

part A of part 4000 of this chapter and 
the instructions to the applicable 
PBGC reporting form to determine per-
missible methods of filing with the 
PBGC under this part. See § 4000.4 of 
this chapter for information on where 
to file. 

[68 FR 61354, Oct. 28, 2003] 

§ 4043.6 Date of filing. 
(a) Post-Event notice filings. The PBGC 

applies the rules in subpart C of part 
4000 of this chapter to determine the 
date that a submission under subpart B 
of this part was filed with the PBGC. 

(b) Advance notice and Form 200 Fil-
ings. Information filed under subpart C 
or D of this part is treated as filed on 
the date it is received by the PBGC. 
Subpart C of part 4000 of this chapter 
provides rules for determining when 
the PBGC receives a submission. 

(c) Partial electronic filing; deemed fil-
ing date. A reportable event notice or 
Form 200 will be deemed timely filed 
if— 

(1) An electronic transmission con-
taining at least the minimum initial 
information (as specified in the in-
struction to the applicable form) is 
filed on or before the notice date; and 

(2) The remaining initial information 
is received by the PBGC on or before— 

(i) The first regular business day fol-
lowing the notice date, in the case of 
advance notice or a Form 200; or 
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(ii) The second regular business day 
following the notice date, in the case of 
post-event notice. 

[61 FR 63989, Dec. 2, 1996, as amended at 68 
FR 61354, Oct. 28, 2003] 

§ 4043.7 Computation of time. 
The PBGC applies the rules in sub-

part D of part 4000 of this chapter to 
compute any time period under this 
part. 

[68 FR 61354, Oct. 28, 2003] 

§ 4043.8 Confidentiality. 
In accordance with section 4043(f) of 

ERISA and § 4901.21(a)(3) of this chap-
ter, any information or documentary 
material that is not publicly available 
and is submitted to the PBGC pursuant 
to this part shall not be made public, 
except as may be relevant to any ad-
ministrative or judicial action or pro-
ceeding or for disclosures to either 
body of Congress or to any duly author-
ized committee or subcommittee of the 
Congress. 

Subpart B—Post-Event Notice of 
Reportable Events 

§ 4043.20 Post-Event filing obligation. 
The plan administrator and each con-

tributing sponsor of a plan for which a 
reportable event under this subpart has 
occurred are required to notify the 
PBGC within 30 days after that person 
knows or has reason to know that the 
reportable event has occurred, unless a 
waiver or extension applies. If there is 
a change in plan administrator or con-
tributing sponsor, the reporting obliga-
tion applies to the person who is the 
plan administrator or contributing 
sponsor of the plan on the 30th day 
after the reportable event occurs. 

§ 4043.21 Tax disqualification and title 
I noncompliance. 

(a) Reportable event. A reportable 
event occurs when the Secretary of the 
Treasury issues notice that a plan has 
ceased to be a plan described in section 
4021(a)(2) of ERISA, or when the Sec-
retary of Labor determines that a plan 
is not in compliance with title I of 
ERISA. 

(b) Waivers. Notice is waived for this 
event. 

§ 4043.22 Amendment decreasing bene-
fits payable. 

(a) Reportable event. A reportable 
event occurs when an amendment to a 
plan is adopted under which the retire-
ment benefit payable from employer 
contributions with respect to any par-
ticipant may be decreased. 

(b) Waivers. Notice is waived for this 
event. 

§ 4043.23 Active participant reduction. 

(a) Reportable event. A reportable 
event occurs when the number of ac-
tive participants under a plan is re-
duced to less than 80 percent of the 
number of active participants at the 
beginning of the plan year, or to less 
than 75 percent of the number of active 
participants at the beginning of the 
previous plan year. 

(b) Initial information required. In ad-
dition to the information in § 4043.3(b), 
the notice shall include— 

(1) A statement explaining the cause 
of the reduction (e.g., facility shutdown 
or sale); and 

(2) The number of active participants 
at the date the reportable event occurs, 
at the beginning of the plan year, and 
at the beginning of the prior plan year. 

(c) Waivers—(1) Small plan. Notice is 
waived if the plan has fewer than 100 
participants at the beginning of either 
the current or the previous plan year. 

(2) Plan funding. Notice is waived if— 
(i) No variable rate premium. No vari-

able rate premium is required to be 
paid for the plan for the event year; 

(ii) $1 million unfunded vested benefits. 
As of the testing date for the event 
year, the plan has less than $1 million 
in unfunded vested benefits; or 

(iii) No unfunded vested benefits. As of 
the testing date for the event year, the 
plan would have no unfunded vested 
benefits if unfunded vested benefits 
were determined in accordance with 
the assumptions and methodology in 
§ 4010.4(b)(2) of this chapter. 

(3) No facility closing event/80-percent 
funded. Notice is waived if— 

(i) The active participant reduction 
would not be reportable if only those 
active participant reductions resulting 
from cessation of operations at one or 
more facilities were taken into ac-
count; and 
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(ii) As of the testing date for the 
event year, the fair market value of 
the plan’s assets is at least 80 percent 
of the plan’s vested benefits amount. 

(d) Extensions. The notice date is ex-
tended to the latest of— 

(1) Form 1 extension. 30 days after the 
plan’s variable rate premium filing due 
date for the event year if a waiver 
under any of paragraphs (c)(2)(i) 
through (c)(2)(iii) or (c)(3) of this sec-
tion would apply if ‘‘the plan year pre-
ceding the event year’’ were sub-
stituted for ‘‘the event year’’; 

(2) Form 5500 extension. 30 days after 
the plan’s Form 5500 due date that next 
follows the date the reportable event 
occurs, provided the event would not be 
reportable counting only those partici-
pant reductions resulting from ces-
sation of operations at a single facility; 
and 

(3) Form 1–ES extension. The due date 
for the Form 1–ES for the plan year fol-
lowing the event year if— 

(i) The plan is required to file a Form 
1–ES for the plan year following the 
event year; 

(ii) The event would not be report-
able counting only those participant 
reductions resulting from cessation of 
operations at a single facility; and 

(iii) The participant reduction rep-
resents no more than 20 percent of the 
total active participants (at the begin-
ning of the plan year(s) in which the 
reduction occurs) in all plans main-
tained by any member of the plan’s 
controlled group. 

(e) Determination of the number of ac-
tive participants—(1) Determination date. 
The number of active participants at 
the beginning of a plan year may be de-
termined by using the number of active 
participants at the end of the previous 
plan year. 

(2) Active participant. ‘‘Active partici-
pant’’ means a participant who— 

(i) Is receiving compensation for 
work performed; 

(ii) Is on paid or unpaid leave granted 
for a reason other than a layoff; 

(iii) Is laid off from work for a period 
of time that has lasted less than 30 
days; or 

(iv) Is absent from work due to a re-
curring reduction in employment that 
occurs at least annually. 

§ 4043.24 Termination or partial termi-
nation. 

(a) Reportable event. A reportable 
event occurs when the Secretary of the 
Treasury determines that there has 
been a termination or partial termi-
nation of a plan within the meaning of 
section 411(d)(3) of the Code. 

(b) Waivers. Notice is waived for this 
event. 

§ 4043.25 Failure to make required 
minimum funding payment. 

(a) Reportable event. A reportable 
event occurs when a required install-
ment or a payment required under sec-
tion 302 of ERISA or section 412 of the 
Code (including a payment required as 
a condition of a funding waiver) is not 
made by the due date for the payment. 
In the case of a payment needed to 
avoid a deficiency in the plan’s funding 
standard account, the due date is the 
latest date such payment may be made 
under section 302(c)(10)(A) of ERISA or 
section 412(c)(10)(A) of the Code. 

(b) Initial information required. In ad-
dition to the information in § 4043.3(b), 
the notice shall include— 

(1) The due date and amount of the 
required minimum funding payment 
that was not made and of the next pay-
ment due; 

(2) The name of each member of the 
plan’s controlled group and its owner-
ship relationship to other members of 
that controlled group; and 

(3) For each other plan maintained 
by any member of the plan’s controlled 
group, identification of the plan and its 
contributing sponsor(s) by name and 
EIN/PN or EIN, as appropriate. 

(c) Waiver. Notice is waived if the re-
quired minimum funding payment is 
made by the 30th day after its due date. 

(d) Form 200 filed. If, with respect to 
the same failure, a Form 200 has been 
completed and submitted in accordance 
with § 4043.81, the Form 200 filing shall 
satisfy the requirements of this sec-
tion. 

§ 4043.26 Inability to pay benefits 
when due. 

(a) Reportable event. A reportable 
event occurs when a plan is currently 
unable or projected to be unable to pay 
benefits. 
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(1) Current inability. A plan is cur-
rently unable to pay benefits if it fails 
to provide any participant or bene-
ficiary the full benefits to which the 
person is entitled under the terms of 
the plan, at the time the benefit is due 
and in the form in which it is due. A 
plan shall not be treated as being cur-
rently unable to pay benefits if its fail-
ure to pay is caused solely by the need 
to verify the person’s eligibility for 
benefits; the inability to locate the 
person; or any other administrative 
delay if the delay is for less than the 
shorter of two months or two full ben-
efit payment periods. 

(2) Projected inability. A plan is pro-
jected to be unable to pay benefits 
when, as of the last day of any quarter 
of a plan year, the plan’s ‘‘liquid as-
sets’’ are less than two times the 
amount of the ‘‘disbursements from the 
plan’’ for such quarter. Liquid assets 
and disbursements from the plan have 
the same meaning as under section 
302(e)(5)(E) of ERISA and section 
412(m)(5)(E) of the Code. 

(b) Initial information required. In ad-
dition to the information in § 4043.3(b), 
the notice shall include— 

(1) The date of any current inability 
and the amount of benefit payments 
not made; 

(2) The next date on which the plan is 
expected to be unable to pay benefits, 
the amount of the projected shortfall, 
and the number of plan participants 
and beneficiaries expected to be af-
fected by the inability to pay benefits; 

(3) For a projected inability described 
in paragraph (a)(2), the amount of the 
plan’s liquid assets at the end of the 
quarter, and the amount of its dis-
bursements for the quarter; and 

(4) The name, address, and phone 
number of the trustee of the plan (and 
of any custodian). 

(c) Waivers. Notice is waived unless 
the reportable event occurs during a 
plan year for which the plan is de-
scribed in section 302(d)(6)(A) of ERISA 
or section 412(l)(6)(A) of the Code. 

§ 4043.27 Distribution to a substantial 
owner. 

(a) Reportable event. A reportable 
event occurs for a plan when— 

(1) There is a distribution to a sub-
stantial owner of a contributing spon-
sor of the plan; 

(2) The total of all distributions made 
to the substantial owner within the 
one-year period ending with the date of 
such distribution exceeds $10,000; 

(3) The distribution is not made by 
reason of the substantial owner’s 
death; and 

(4) Immediately after the distribu-
tion, the plan has nonforfeitable bene-
fits (as provided in § 4022.5) that are not 
funded. 

(b) Initial information required. In ad-
dition to the information in § 4043.3(b), 
the notice shall include— 

(1) The name, address and telephone 
number of the substantial owner re-
ceiving the distribution(s); and 

(2) The amount, form, and date of 
each distribution. 

(c) Waivers—(1) Distribution up to sec-
tion 415 limit. Notice is waived if the 
total of all distributions made to the 
substantial owner within the one-year 
period ending with the date of the dis-
tribution does not exceed the limita-
tion (as of the date the reportable 
event occurs) under section 415(b)(1)(A) 
of the Code (as adjusted in accordance 
with section 415(d)) when expressed as 
an annual benefit in the form of a 
straight life annuity to a participant 
beginning at Social Security retire-
ment age ($120,000 for calendar year 
1996). 

(2) Plan funding. Notice is waived if— 
(i) No variable rate premium. No vari-

able rate premium is required to be 
paid for the plan for the event year; 

(ii) No unfunded vested benefits. As of 
the testing date for the event year, the 
plan would have no unfunded vested 
benefits if unfunded vested benefits 
were determined in accordance with 
the assumptions and methodology in 
§ 4010.4(b)(2) of this chapter; or 

(iii) 80-percent funded. As of the test-
ing date for the event year, the fair 
market value of the plan’s assets is at 
least 80 percent of the plan’s vested 
benefits amount. 

(3) Distribution up to one percent of as-
sets. Notice is waived if the sum of the 
values of all distributions that are 
made to the substantial owner within 
the one-year period ending with the 
date of the distribution is one percent 
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or less of the end-of-year current value 
of the plan’s assets (as required to be 
reported on the plan’s Form 5500) for 
either of the two plan years imme-
diately preceding the event year. 

(d) Form 1 extension. The notice date 
is extended until 30 days after the 
plan’s variable rate premium filing due 
date for the event year, provided that a 
waiver under any of paragraphs (c)(2)(i) 
through (c)(2)(iii) of this section would 
apply if ‘‘the plan year preceding the 
event year’’ were substituted for ‘‘the 
event year.’’ 

(e) Determination rules—(1) Valuation 
of distribution. The value of a distribu-
tion under this section is the sum of— 

(i) The cash amounts actually re-
ceived by the substantial owner; 

(ii) The purchase price of any irrev-
ocable commitment; and 

(iii) The fair market value of any 
other assets distributed, determined as 
of the date of distribution to the sub-
stantial owner. 

(2) Date of substantial owner distribu-
tion. The date of distribution to a sub-
stantial owner of a cash distribution is 
the date it is received by the substan-
tial owner. The date of distribution to 
a substantial owner of an irrevocable 
commitment is the date on which the 
obligation to provide benefits passes 
from the plan to the insurer. The date 
of any other distribution to a substan-
tial owner is the date when the plan re-
linquishes control over the assets 
transferred directly or indirectly to the 
substantial owner. 

(3) Determination date. The determina-
tion of whether a participant is (or has 
been in the preceding 60 months) a sub-
stantial owner is made on the date 
when there has been a distribution that 
would be reportable under this section 
if made to a substantial owner. 

§ 4043.28 Plan merger, consolidation, 
or transfer. 

(a) Reportable event. A reportable 
event occurs when a plan merges, con-
solidates, or transfers its assets or li-
abilities under section 208 of ERISA or 
section 414(1) of the Code. 

(b) Waivers. Notice is waived for this 
event. However, notice may be required 
under § 4043.29 (for a controlled group 
change) or § 4043.32 (for a transfer of 
benefit liabilities). 

§ 4043.29 Change in contributing spon-
sor or controlled group. 

(a) Reportable event. A reportable 
event occurs for a plan when there is a 
transaction that results, or will result, 
in one or more persons ceasing to be 
members of the plan’s controlled 
group. For purposes of this section, the 
term ‘‘transaction’’ includes, but is not 
limited to, a legally binding agree-
ment, whether or not written, to trans-
fer ownership, an actual transfer of 
ownership, and an actual change in 
ownership that occurs as a matter of 
law or through the exercise or lapse of 
pre-existing rights. A transaction is 
not reportable if it will result solely in 
a reorganization involving a mere 
change in identity, form, or place of or-
ganization, however effected. 

(b) Initial information required. In ad-
dition to the information in § 4043.3(b), 
the notice shall include— 

(1) The name of each member of the 
plan’s old and new controlled groups 
and the member’s ownership relation-
ship to other members of those groups; 

(2) For each other plan maintained 
by any member of the plan’s old or new 
controlled group, identification of the 
plan and its contributing sponsor(s) by 
name and EIN/PN or EIN, as appro-
priate; and 

(3) A copy of the most recent audited 
(or if not available, unaudited) finan-
cial statements, and the most recent 
interim financial statements, of the 
plan’s contributing sponsor (both old 
and new, in the case of a change in the 
contributing sponsor) and any persons 
that will cease to be in the plan’s con-
trolled group. 

(c) Waivers—(1) De minimis 10-percent 
segment. Notice is waived if the person 
or persons that will cease to be mem-
bers of the plan’s controlled group rep-
resent a de minimis 10-percent segment 
of the plan’s old controlled group for 
the most recent fiscal year(s) ending on 
or before the date the reportable event 
occurs. 

(2) Foreign entity. Notice is waived if 
each person that will cease to be a 
member of the plan’s controlled group 
is a foreign entity other than a foreign 
parent. 

(3) Plan funding. Notice is waived if— 
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(i) No variable rate premium. No vari-
able rate premium is required to be 
paid for the plan for the event year; 

(ii) $1 million unfunded vested benefits. 
As of the testing date for the event 
year, the plan has less than $1 million 
in unfunded vested benefits; or 

(iii) No unfunded vested benefits. As of 
the testing date for the event year, the 
plan would have no unfunded vested 
benefits if unfunded vested benefits 
were determined in accordance with 
the assumptions and methodology in 
§ 4010.4(b)(2) of this chapter. 

(4) Public company/80-percent funded. 
Notice is waived if— 

(i) The plan’s contributing sponsor 
before the effective date of the trans-
action is a public company; and 

(ii) As of the testing date for the 
event year, the fair market value of 
the plan’s assets is at least 80 percent 
of the plan’s vested benefits amount. 

(d) Extensions. The notice date is ex-
tended to the latest of— 

(1) Form 1 extension. 30 days after the 
plan’s variable rate premium filing due 
date for the event year if a waiver 
under any of paragraphs (c)(3)(i) 
through (c)(3)(iii) or (c)(4) of this sec-
tion would apply if ‘‘the plan year pre-
ceding the event year’’ were sub-
stituted for ‘‘the event year’’; 

(2) Foreign parent and foreign-linked 
entities. With respect to a transaction 
in which only foreign parents or for-
eign-linked entities will cease to be 
members of the plan’s controlled 
group, 30 days after the plan’s first 
Form 5500 due date after the person re-
quired to notify the PBGC has actual 
knowledge of the transaction and of 
the controlled group relationship; and 

(3) Press releases; Forms 10Q. If the 
plan’s contributing sponsor before the 
effective date of the transaction is a 
public company, 30 days after the ear-
lier of— 

(i) The first Form 10Q filing deadline 
that occurs after the transaction; or 

(ii) The date (if any) when a press re-
lease with respect to the transaction is 
issued. 

(e) Examples. The following examples 
assume that no waivers apply. 

(1) Controlled group breakup. Plan A’s 
controlled group consists of Company 
A (its contributing sponsor), Company 
B (which maintains Plan B), and Com-

pany C. As a result of a transaction, 
the controlled group will break into 
two separate controlled groups—one 
segment consisting of Company A and 
the other segment consisting of Com-
panies B and C. Both Company A (Plan 
A’s contributing sponsor) and the plan 
administrator of plan A are required to 
report that Companies B and C will 
leave plan A’s controlled group. Com-
pany B (Plan B’s contributing sponsor) 
and the plan administrator of Plan B 
are required to report that Company A 
will leave Plan B’s controlled group. 
Company C is not required to report 
because it is not a contributing sponsor 
or a plan administrator. 

(2) Change in contributing sponsor. 
Plan Q is maintained by Company Q. 
Company Q enters into a binding con-
tract to sell a portion of its assets and 
to transfer employees participating in 
Plan Q, along with Plan Q, to Company 
R, which is not a member of Company 
Q’s controlled group. There will be no 
change in the structure of Company Q’s 
controlled group. On the effective date 
of the sale, Company R will become the 
contributing sponsor of Plan Q. A re-
portable event occurs on the date of 
the transaction (i.e., the binding con-
tract), because as a result of the trans-
action, Company Q (and any other 
member of its controlled group) will 
cease to be a member of Plan Q’s con-
trolled group. If, on the 30th day after 
Company Q and Company R enter into 
the binding contract, the change in the 
contributing sponsor has not yet be-
come effective, Company Q has the re-
porting obligation. If the change in the 
contributing sponsor has become effec-
tive by the 30th day, Company R has 
the reporting obligation. 

(3) Merger/consolidation within a con-
trolled group. Company X and Company 
Y are subsidiaries of Company Z, which 
maintains Plan Z. Company Y merges 
into Company X (only Company X sur-
vives). Company Z and the plan admin-
istrator of Plan Z must report that 
Company Y has ceased to be a member 
of Plan Z’s controlled group. 

§ 4043.30 Liquidation. 

(a) Reportable event. A reportable 
event occurs for a plan when a member 
of the plan’s controlled group— 
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(1) Is involved in any transaction to 
implement its complete liquidation (in-
cluding liquidation into another con-
trolled group member); 

(2) Institutes or has instituted 
against it a proceeding to be dissolved 
or is dissolved, whichever occurs first; 
or 

(3) Liquidates in a case under the 
Bankruptcy Code, or under any similar 
law. 

(b) Initial information required. In ad-
dition to the information in § 4043.3(b), 
the notice shall include— 

(1) The name of each member of the 
plan’s controlled group before and after 
the liquidation and its ownership rela-
tionship to other members of that con-
trolled group; and 

(2) For each other plan maintained 
by any member of the plan’s controlled 
group, identification of the plan and its 
contributing sponsor(s) by name and 
EIN/PN or EIN, as appropriate. 

(c) Waivers—(1) De minimis 10-percent 
segment. Notice is waived if— 

(i) The person or persons that liq-
uidate represent a de minimis 10-percent 
segment of the plan’s controlled group 
for the most recent fiscal year(s) end-
ing on or before the date the reportable 
event occurs; and 

(ii) Each plan that was maintained 
by the liquidating member is main-
tained by another member of the plan’s 
controlled group after the liquidation. 

(2) Foreign entity. Notice is waived if 
each person that liquidates is a foreign 
entity other than a foreign parent. 

(3) Plan funding. Notice is waived if 
each plan that was maintained by the 
liquidating member is maintained by 
another member of the plan’s con-
trolled group after the liquidation 
and— 

(i) No variable rate premium. No vari-
able rate premium is required to be 
paid for the plan for the event year; 

(ii) $1 million unfunded vested benefits. 
As of the testing date for the event 
year, the plan has less than $1 million 
in unfunded vested benefits; or 

(iii) No unfunded vested benefits. As of 
the testing date for the event year, the 
plan would have no unfunded vested 
benefits if unfunded vested benefits 
were determined in accordance with 
the assumptions and methodology in 
§ 4010.4(b)(2) of this chapter. 

(4) Public company/80-percent funded. 
Notice is waived if— 

(i) The plan’s contributing sponsor is 
a public company; 

(ii) As of the testing date for the 
event year, the fair market value of 
the plan’s assets is at least 80 percent 
of the plan’s vested benefits amount; 
and 

(iii) Each plan that was maintained 
by the liquidating member is main-
tained by another member of the plan’s 
controlled group after the liquidation. 

(d) Extensions. The notice date is ex-
tended to the latest of— 

(1) Form 1 extension. 30 days after the 
plan’s variable rate premium filing due 
date for the event year if a waiver 
under any of paragraphs (c)(3)(i) 
through (c)(3)(iii) or (c)(4) of this sec-
tion would apply if ‘‘the plan year pre-
ceding the event year’’ were sub-
stituted for ‘‘the event year’’; 

(2) Foreign parent and foreign-linked 
entity. 30 days after the plan’s first 
Form 5500 due date after the person re-
quired to notify the PBGC has actual 
knowledge of the transaction and of 
the controlled group relationship, if 
the person liquidating is a foreign par-
ent or foreign-linked entity; and 

(3) Press releases; Forms 100. If the 
plan’s contributing sponsor is a public 
company, 30 days after the earlier of— 

(i) The first Form 10Q filing deadline 
that occurs after the transaction; or 

(ii) The date (if any) when a press re-
lease with respect to the transaction is 
issued. 

§ 4043.31 Extraordinary dividend or 
stock redemption. 

(a) Reportable event. A reportable 
event occurs for a plan when any mem-
ber of the plan’s controlled group de-
clares a dividend (as defined in para-
graph (e)(3) of this section) or redeems 
its own stock, if the resulting distribu-
tion is reportable under this paragraph. 

(1) Cash distributions. A cash distribu-
tion is reportable if— 

(i) The distribution, when combined 
with any other cash distributions to 
shareholders previously made during 
the fiscal year, exceeds the adjusted 
net income (as defined in paragraph 
(e)(1) of this section) of the person 
making the distribution for the pre-
ceding fiscal year; and 
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(ii) The distribution, when combined 
with any other cash distributions to 
shareholders previously made during 
the fiscal year or during the three prior 
fiscal years, exceeds the adjusted net 
income (as defined in paragraph (e)(1) 
of this section) of the person making 
the distribution for the four preceding 
fiscal years. 

(2) Non-cash distributions. A non-cash 
distribution is reportable if its net 
value (as defined in paragraph (e)(4) of 
this section), when combined with the 
net value of any other non-cash dis-
tributions to shareholders previously 
made during the fiscal year, exceeds 10 
percent of the total net assets (as de-
fined in paragraph (e)(6) of this section) 
of the person making the distribution. 

(3) Combined distributions. If both cash 
and non-cash distributions to share-
holders are made during a fiscal year, a 
distribution is reportable when the 
sum of the cash distribution percent-
age (as defined in paragraph (e)(2) of 
this section) and the non-cash distribu-
tion percentages (as defined in para-
graph (e)(5) of this section) for the fis-
cal year exceeds 100 percent. 

(b) Information required. In addition 
to the information in § 4043.5(b), the no-
tice shall include— 

(1) Identification of the person mak-
ing the distribution (by name and EIN); 
and 

(2) The date and amount of any cash 
distribution during the fiscal year; 

(3) A description of any non-cash dis-
tribution during the fiscal year, the 
fair market value of each asset distrib-
uted, and the date or dates of distribu-
tion; and 

(4) A statement as to whether the re-
cipient was a member of the plan’s con-
trolled group. 

(c) Waivers—(1) Extraordinary divi-
dends and stock redemptions. The report-
able event described in section 
4043(c)(11) of ERISA related to extraor-
dinary dividends and stock redemp-
tions is waived except to the extent re-
porting is required under this section. 

(2) De minimis 5-percent segment. No-
tice is waived if the person making the 
distribution is a de minimis 5-percent 
segment of the plan’s controlled group 
for the most recent fiscal year(s) end-
ing on or before the date the reportable 
event occurs. 

(3) Foreign entity. Notice is waived if 
the person making the distribution is a 
foreign entity other than a foreign par-
ent. 

(4) Foreign parent. Notice is waived if 
the person making the distribution is a 
foreign parent, and the distribution is 
made solely to other members of the 
plan’s controlled group. 

(5) Plan funding. Notice is waived if— 
(i) No variable rate premium. No vari-

able rate premium is required to be 
paid for the plan for the event year; 

(ii) $1 million unfunded vested benefits. 
As of the testing date for the event 
year, the plan has less than $1 million 
in unfunded vested benefits; 

(iii) No unfunded vested benefits. As of 
the testing date for the event year, the 
plan would have no unfunded vested 
benefits if unfunded vested benefits 
were determined in accordance with 
the assumptions and methodology in 
§ 4010.4(b)(2) of this chapter; or 

(iv) 80-percent funded. As of the test-
ing date for the event year, the fair 
market value of the plan’s assets is at 
least 80 percent of the plan’s vested 
benefits amount. 

(d) Extensions. The notice date is ex-
tended to the latest of— 

(1) Form 1 extension. 30 days after the 
plan’s variable rate premium filing due 
date for the event year if a waiver 
under any of paragraphs (c)(5)(i) 
through (c)(5)(iv) of this section would 
apply if ‘‘the plan year preceding the 
event year’’ were substituted for ‘‘the 
event year’’; 

(2) Foreign parent and foreign-linked 
entity. 30 days after the plan’s first 
Form 5500 due date after the person re-
quired to notify the PBGC has actual 
knowledge of the distribution and the 
controlled group relationship, if the 
person making the distribution is a for-
eign parent or foreign-linked entity; 
and 

(3) Press releases; Forms 10Q. If the 
plan’s contributing sponsor is a public 
company, 30 days after the earlier of— 

(i) The first Form 10Q filing deadline 
that occurs after the distribution; or 

(ii) The date (if any) when a press re-
lease with respect to the distribution is 
issued. 

(e) Definitions—(1) Adjusted net income 
means the net income before after-tax 

VerDate Aug<31>2005 09:24 Aug 06, 2007 Jkt 211116 PO 00000 Frm 00924 Fmt 8010 Sfmt 8010 Y:\SGML\211116.XXX 211116



915 

Pension Benefit Guaranty Corporation § 4043.32 

gain or loss on any sale of assets, as de-
termined in accordance with generally 
accepted accounting principles and 
practices. 

(2) Cash distribution percentage means, 
for a fiscal year, the lesser of— 

(i) The percentage that all cash dis-
tributions to one or more shareholders 
made during that fiscal year bears to 
the adjusted net income (as defined in 
paragraph (e)(1) of this section) of the 
person making the distributions for the 
preceding fiscal year, or 

(ii) The percentage that all cash dis-
tributions to one or more shareholders 
made during that fiscal year and the 
three preceding fiscal years bears to 
the adjusted net income (as defined in 
paragraph (e)(1) of this section) of the 
person making the distributions for the 
four preceding fiscal years. 

(3) Dividend means a distribution to 
one or more shareholders. A payment 
by a person to a member of its con-
trolled group is treated as a distribu-
tion to its shareholder(s). 

(4) Net value of non-cash distribution 
means the fair market value of assets 
transferred by the person making the 
distribution, reduced by the fair mar-
ket value of any liabilities assumed or 
consideration given by the recipient in 
connection with the distribution. A 
distribution of stock that one con-
trolled group member holds in another 
controlled group member is dis-
regarded. Net value determinations 
should be based on readily available 
fair market value(s) or independent ap-
praisal(s) performed within one year 
before the distribution is made. To the 
extent that fair market values are not 
readily available and no such apprais-
als exist, the fair market value of an 
asset transferred in connection with a 
distribution or a liability assumed by a 
recipient of a distribution shall be 
deemed to be equal to 200 percent of 
the book value of the asset or liability 
on the books of the person making the 
distribution. Stock redeemed is deemed 
to have no value. 

(5) Non-cash distribution percentage 
means the percentage that the net 
value of the non-cash distribution 
bears to one-tenth of the value of the 
total net assets (as defined in para-
graph (e)(6) of this section) of the per-
son making the distribution. 

(6) Total net assets means, with re-
spect to the person declaring a non- 
cash distribution— 

(i) If all classes of the person’s securi-
ties are publicly traded, the total mar-
ket value (immediately before the dis-
tribution is made) of the publicly-trad-
ed securities of the person making the 
distribution; 

(ii) If no classes of the person’s secu-
rities are publicly traded, the excess 
(immediately before the distribution is 
made) of the book value of the person’s 
assets over the book value of the per-
son’s liabilities, adjusted to reflect the 
net value of the non-cash distribution; 
or 

(iii) If some but not all classes of the 
person’s securities are publicly traded, 
the greater of the amounts in para-
graphs (e)(6)(i) or (ii) of this section. 

§ 4043.32 Transfer of benefit liabilities. 

(a) Reportable event—(1) In general. A 
reportable event occurs for a plan 
when— 

(i) The plan or any other plan main-
tained by a person in the plan’s con-
trolled group makes a transfer of ben-
efit liabilities to a person, or to a plan 
or plans maintained by a person or per-
sons, that are not members of the 
transferor plan’s controlled group; and 

(ii) The amount of benefit liabilities 
transferred, in conjunction with other 
benefit liabilities transferred during 
the 12-month period ending on the date 
of the transfer, is 3 percent or more of 
the plan’s total benefit liabilities. Both 
the benefit liabilities transferred and 
the plan’s total benefit liabilities shall 
be valued as of any one date in the plan 
year in which the transfer occurs, 
using actuarial assumptions that com-
ply with section 414(l) of the Code. 

(2) Date of transfer. The date of trans-
fer shall be determined on the basis of 
the facts and circumstances of the par-
ticular situation. For transfers subject 
to the requirements of section 414(l) of 
the Code, the date determined in ac-
cordance with 26 CFR 1.414(l)–1(b)(11) 
will be considered the date of transfer. 

(b) Initial information required. In ad-
dition to the information required in 
§ 4043.3(b), the notice shall include— 

(1) Identification of the transferee(s) 
and each contributing sponsor of each 
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transferee plan by name and EIN/PN or 
EIN, as appropriate; 

(2) An explanation of the actuarial 
assumptions used in determining the 
value of benefit liabilities (and, if ap-
propriate, the value of plan assets) for 
each transfer; and 

(3) An estimate of the amounts of as-
sets and liabilities being transferred, 
and the number of participants whose 
benefits are transferred. 

(c) Waivers—(1) Complete plan transfer. 
Notice is waived if the transfer is a 
transfer of all of the transferor plan’s 
benefit liabilities and assets to one 
other plan. 

(2) Transfer of less than 3 percent of as-
sets. Notice is waived if the value of the 
assets being transferred— 

(i) Equals the present value of the ac-
crued benefits (whether or not vested) 
being transferred, using actuarial as-
sumptions that comply with section 
414(l) of the Code; and 

(ii) In conjunction with other assets 
transferred during the same plan year, 
is less than 3 percent of the assets of 
the transferor plan as of at least one 
day in that year. 

(3) Section 414(l) safe harbor. Notice is 
waived if the transfer complies with 
section 414(l) of the Code using the ac-
tuarial assumptions prescribed for val-
uing benefits in trusteed plans under 
§ 4044.51–57 of this chapter. 

(4) Fully funded plans. Notice is 
waived if the transfer complies with 
section 414(l) of the Code using reason-
able actuarial assumptions and, after 
the transfer, the transferor and trans-
feree plans are fully funded (using the 
actuarial assumptions prescribed for 
valuing benefits in trusteed plans 
under § 4044.51–57) of this chapter. 

(d) Who must file. Only the plan ad-
ministrator and contributing sponsor 
of the plan that made the transfer de-
scribed in paragraph (a)(1) of this sec-
tion are required to file a notice of a 
reportable event under this section. 
Notice by any other contributing spon-
sor or plan administrator is waived. 

§ 4043.33 Application for minimum 
funding waiver. 

(a) Reportable event. A reportable 
event for a plan occurs when an appli-
cation for a minimum funding waiver 
for the plan is submitted under section 

303 of ERISA or section 412(d) of the 
Code. 

(b) Initial information required. In ad-
dition to the information in § 4043.3(b), 
the notice shall include a copy of the 
waiver application, including all at-
tachments. 

§ 4043.34 Loan default. 

(a) Reportable event. A reportable 
event occurs for a plan whenever there 
is a default by a member of the plan’s 
controlled group with respect to a loan 
with an outstanding balance of $10 mil-
lion or more, if— 

(1) The default results from the debt-
or’s failure to make a required loan 
payment when due (unless the payment 
is made within 30 days after the due 
date); 

(2) The lender accelerates the loan; or 
(3) The debtor receives a written no-

tice of default from the lender (and 
does not establish the notice was 
issued in error) on account of: 

(i) A drop in the debtor’s cash re-
serves below an agreed-upon level; 

(ii) An unusual or catastrophic event 
experienced by the debtor; or 

(iii) A persisting failure by the debtor 
to attain agreed-upon financial per-
formance levels. 

(b) Initial information required. In ad-
dition to the information in § 4043.3(b), 
the notice shall include— 

(1) A copy of the relevant loan docu-
ments (e.g., promissory note, security 
agreement); 

(2) The due date and amount of any 
missed payment; 

(3) A copy of any notice of default 
from the lender; and 

(4) A copy of any notice of accelera-
tion from the lender. 

(c) Waivers—(1) Default cured. Notice 
is waived if the default is cured, or 
waived by the lender, within 30 days or, 
if later, by the end of any cure period 
provided by the loan agreement. 

(2) Foreign entity. Notice is waived if 
the debtor is a foreign entity other 
than a foreign parent. 

(3) Plan funding. Notice is waived if— 
(i) No variable rate premium. No vari-

able rate premium is required to be 
paid for the plan for the event year; 

(ii) $1 million unfunded vested benefits. 
As of the testing date for the event 
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year, the plan has less than $1 million 
in unfunded vested benefits; 

(iii) No unfunded vested benefits. As of 
the testing date for the event year, the 
plan would have no unfunded vested 
benefits if unfunded vested benefits 
were determined in accordance with 
the assumptions and methodology in 
§ 4010.4(b)(2) of this chapter; or 

(iv) 80-percent funded. As of the test-
ing date for the event year, the fair 
market value of the plan’s assets is at 
least 80 percent of the plan’s vested 
benefits amount. 

(d) Notice date and extensions—(1) In 
general. Except as provided in para-
graph (d)(2) or (d)(3) of this section, the 
notice date is 30 days after the person 
required to report knows or has reason 
to know of the occurrence of the de-
fault, without regard to the time of 
any other conditions required for the 
default to be reportable. 

(2) Cure period extensions. The notice 
date is extended to one day after— 

(i) The applicable cure period pro-
vided in the loan agreement (in the 
case of a reportable event described in 
paragraph (a)(1) of this section); 

(ii) The date the loan is accelerated 
(in the case of a reportable event de-
scribed in paragraph (a)(2) of this sec-
tion); or 

(iii) The date the debtor receives 
written notice of the default (in the 
case of a reportable event described in 
paragraph (a)(3) of this section). 

(3) Form 1 extension. The notice date 
is extended to 30 days after the plan’s 
variable rate premium filing due date 
for the event year, if a waiver under 
any of paragraphs (c)(3)(i) through 
(c)(3)(iv) of this section would apply if 
the ‘‘the plan year preceding the event 
year’’ were substituted for ‘‘the event 
year.’’ 

(4) Foreign parent and foreign-linked 
entities. With respect to a loan default 
involving only a foreign parent or a 
foreign-linked entity, the notice date 
is extended to 30 days after the plan’s 
first Form 5500 due date after the per-
son required to notify the PBGC has 
actual knowledge of the default and of 
the controlled group relationship. 

(5) Example. Company A has a debt 
with an outstanding balance of $20 mil-
lion, for which a payment is due on Oc-
tober 1. Under the terms of the loan, 

the default may be cured within 10 
days. Company A does not make the 
payment until October 31. Because 
Company A has made the payment 
within 30 days of the due date, no re-
portable event has occurred. If Com-
pany A does not make the payment by 
October 31, a reportable event will have 
occurred on October 1, and notice will 
be due by October 31. 

§ 4043.35 Bankruptcy or similar settle-
ment. 

(a) Reportable event. A reportable 
event occurs for a plan when any mem-
ber of the plan’s controlled group— 

(1) Commences a bankruptcy case 
(under the Bankruptcy Code), or has a 
bankruptcy case commenced against it; 

(2) Commences or has commenced 
against it any other type of insolvency 
proceeding (including, but not limited 
to, the appointment of a receiver); 

(3) Commences, or has commenced 
against it, a proceeding to effect a 
composition, extension, or settlement 
with creditors; 

(4) Executes a general assignment for 
the benefit of creditors; or 

(5) Undertakes to effect any other 
nonjudicial composition, extension, or 
settlement with substantially all its 
creditors. 

(b) Initial information required. In ad-
dition to the information in § 4043.3(b), 
the notice shall include— 

(1) A copy of all papers filed in the 
relevant proceeding, including, but not 
limited to, petitions and supporting 
schedules; 

(2) The last date for filing claims; 
(3) The name, address, and phone 

number of any trustee or receiver (or 
similar person); 

(4) The name of each member of the 
plan’s controlled group and its owner-
ship relationship to other members of 
that controlled group; and 

(5) For each other plan maintained 
by any member of the plan’s controlled 
group, identification of the plan and its 
contributing sponsor(s) by name and 
EIN/PN or EIN, as appropriate. 

(c) Waivers. Notice is waived if the 
person described in paragraph (a) of 
this section is a foreign entity other 
than a foreign parent. 

(d) Extensions. Unless the controlled 
group member described in paragraph 
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(a) of this section is the contributing 
sponsor of the plan, the notice date is 
extended until 30 days after the person 
required to notify the PBGC has actual 
knowledge of the reportable event. 

Subpart C—Advance Notice of 
Reportable Events 

§ 4043.61 Advance reporting filing obli-
gation. 

(a) In general. Unless a waiver or ex-
tension applies with respect to the 
plan, each contributing sponsor of a 
plan for which a reportable event under 
this subpart is going to occur is re-
quired to notify the PBGC no later 
than 30 days before the effective date of 
the reportable event if the contributing 
sponsor is subject to advance report-
ing. If there is a change in contributing 
sponsor, the reporting obligation ap-
plies to the person who is the contrib-
uting sponsor of the plan on the notice 
date. 

(b) Persons subject to advance re-
porting. A contributing sponsor is sub-
ject to the advance reporting require-
ment under paragraph (a) of this sec-
tion if— 

(1) Neither the contributing sponsor 
nor the member of the plan’s con-
trolled group to which the event re-
lates is a public company; and 

(2) The contributing sponsor is a 
member of a controlled group main-
taining one or more plans that, in the 
aggregate (disregarding plans with no 
unfunded vested benefits) have— 

(i) Vested benefits amounts that ex-
ceed the actuarial values of plan assets 
by more than $50 million; and 

(ii) A funded vested benefit percent-
age of less than 90 percent. 

(c) Funding determinations. For pur-
poses of paragraph (b)(2) of this sec-
tion— 

(1) Actuarial value of assets. The actu-
arial value of plan assets is determined 
in accordance with § 4006.4(b)(2) of this 
chapter; 

(2) Funded vested benefit percentage. 
The aggregate funded vested percent-
age of one or more plans is the percent-
age that the total actuarial values of 
plan assets bears to the plans’ total 
vested benefits amounts; and 

(3) Testing date. Each plan’s assets 
and vested benefits amount are deter-

mined as of that plan’s testing date for 
the plan year that includes the effec-
tive date of the reportable event. 

(d) Shortening of 30-day period. Pursu-
ant to § 4043.3(d), the PBGC may, upon 
review of an advance notice, shorten 
the notice period to allow for an earlier 
effective date. 

§ 4043.62 Change in contributing spon-
sor or controlled group. 

(a) Reportable event and information 
required. Advance notice is required for 
a change in a plan’s contributing spon-
sor or controlled group, as described in 
§ 4043.29(a), and the notice shall include 
the information described in § 4043.29(b) 
and, if known, the expected effective 
date of the reportable event. 

(b) Waivers—(1) Small plan. Notice is 
waived with respect to a change of con-
tributing sponsor if the transferred 
plan has 500 or fewer participants. 

(2) De minimis 5-percent segment. No-
tice is waived if the person or persons 
that will cease to be members of the 
plan’s controlled group represent a de 
minimis 5-percent segment of the plan’s 
old controlled group for the most re-
cent fiscal year(s) ending on or before 
the effective date of the reportable 
event. 

§ 4043.63 Liquidation. 

(a) Reportable event and information 
required. Advance notice is required for 
a liquidation of a member of a plan’s 
controlled group, as described in 
§ 4043.30(a), and the notice shall include 
the information described in § 4043.30(b) 
and, if known, the expected effective 
date of the reportable event. 

(b) Waiver. Notice is waived if the 
person that liquidates is a de minimis 5- 
percent segment of the plan’s con-
trolled group for the most recent fiscal 
year(s) ending on or before the effec-
tive date of the reportable event, and 
each plan that was maintained by the 
liquidating member is maintained by 
another member of the plan’s con-
trolled group. 

§ 4043.64 Extraordinary dividend or 
stock redemption. 

(a) Reportable event and information 
required. Advance notice is required for 
a distribution by a member of a plan’s 
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controlled group that would be de-
scribed in § 4043.31(a) if both assets and 
liabilities were valued at fair market 
value. The notice shall include the in-
formation described in § 4043.31(b). 

(b) Waiver. Notice is waived if the 
person making the distribution is a de 
minimis 5-percent segment of the plan’s 
controlled group for the most recent 
fiscal year(s) ending on or before the 
effective date of the reportable event. 

§ 4043.65 Transfer of benefit liabilities. 

(a) Reportable event and information 
required. Advance notice is required for 
a transfer of benefit liabilities, as de-
scribed in § 4043.32(a) (determined with-
out regard to § 4043.32(d)), and the no-
tice shall include the information de-
scribed in § 4043.32(b). 

(b) Waivers. Notice is waived— 
(1) In the circumstances described in 

§ 4043.32 (c)(1), (c)(2), and (c)(4); and 
(2) If the benefit liabilities of 500 or 

fewer participants are transferred, in 
the circumstances described in 
§ 4043.32(c)(3). 

§ 4043.66 Application for minimum 
funding waiver. 

(a) Reportable event and information 
required. Advance notice is required for 
an application for a minimum funding 
waiver, as described in § 4043.33(a), and 
the notice shall include the informa-
tion described in § 4043.33(b). 

(b) Extension. The notice date is ex-
tended until 10 days after the report-
able event has occurred. 

§ 4043.67 Loan default. 

(a) Reportable event and information 
required. Advance notice is required for 
a loan default, as described in 
§ 4043.34(a) (or that would be so de-
scribed if ‘‘10 days’’ were substituted 
for ‘‘30 days’’ in § 4043.34(a)(1)). The no-
tice shall include the information de-
scribed in § 4043.34(b). 

(b) Waivers. Notice is waived if the re-
portable default is cured, or the lender 
waives the default, within 10 days or, if 
later, by the end of any cure period. 

(c) Extensions. The notice date is ex-
tended to the later of— 

(1) 10 days after default. 10 days after 
the default occurs (without regard to 
the time of any other conditions re-

quired for the default to be reportable); 
and 

(2) One day after subsequent event. One 
day after— 

(i) The applicable cure period pro-
vided in the loan agreement (in the 
case of a default described in 
§ 4043.34(a)(1)); 

(ii) The date the loan is accelerated 
(in the case of a default described in 
§ 4043.34(a)(2)); and 

(iii) The date the debtor receives 
written notice of the default (in the 
case of a default described in 
§ 4043.34(a)(3)). 

§ 4043.68 Bankruptcy or similar settle-
ment. 

(a) Reportable event and information 
required. Advance notice is required for 
a bankruptcy or similar settlement, as 
described in § 4043.35(a), and the notice 
shall include the information described 
in § 4043.35(b). 

(b) Extension. The notice date is ex-
tended until 10 days after the report-
able event has occurred. 

Subpart D—Notice of Failure To 
Make Required Contributions 

§ 4043.81 PBGC Form 200, notice of 
failure to make required contribu-
tions; supplementary information. 

(a) General rules. To comply with the 
notification requirement in section 
302(f)(4) of ERISA and section 412(n)(4) 
of the Code, a contributing sponsor of a 
single-employer plan that is covered 
under section 4021 of ERISA and, if 
that contributing sponsor is a member 
of a parent-subsidiary controlled 
group, the ultimate parent must com-
plete and submit in accordance with 
this section a properly certified Form 
200 that includes all required docu-
mentation and other information, as 
described in the related filing instruc-
tions. Notice is required whenever the 
unpaid balance of a required install-
ment or any other payment required 
under section 302 of ERISA and section 
412 of the Code (including interest), 
when added to the aggregate unpaid 
balance of all preceding such install-
ments or other payments for which 
payment was not made when due (in-
cluding interest), exceeds $1 million. 
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(1) Form 200 must be filed with the 
PBGC no later than 10 days after the 
due date for any required payment for 
which payment was not made when 
due. 

(2) If a contributing sponsor or the 
ultimate parent completes and submits 
Form 200 in accordance with this sec-
tion, the PBGC will consider the notifi-
cation requirement in section 302(f)(4) 
of ERISA and section 412(n)(4) of the 
Code to be satisfied by all members of 
a controlled group of which the person 
who has filed Form 200 is a member. 

(b) Supplementary information. If, 
upon review of a Form 200, the PBGC 
concludes that it needs additional in-
formation in order to make decisions 
regarding enforcement of a lien im-
posed by section 302(f) of ERISA and 
section 412(n) of the Code, the PBGC 
may require any member of the con-
tributing sponsor’s controlled group to 
supplement the Form 200 in accordance 
with § 4043.3(d). 

PART 4044—ALLOCATION OF AS-
SETS IN SINGLE-EMPLOYER 
PLANS 

Subpart A—Allocation of Assets 

GENERAL PROVISIONS 

Sec. 
4044.1 Purpose and scope. 
4044.2 Definitions. 
4044.3 General rule. 
4044.4 Violations. 

ALLOCATION OF ASSETS TO BENEFIT 
CATEGORIES 

4044.10 Manner of allocation. 
4044.11 Priority category 1 benefits. 
4044.12 Priority category 2 benefits. 
4044.13 Priority category 3 benefits. 
4044.14 Priority category 4 benefits. 
4044.15 Priority category 5 benefits. 
4044.16 Priority category 6 benefits. 
4044.17 Subclasses. 

ALLOCATION OF RESIDUAL ASSETS 

4044.30 [Reserved] 

Subpart B—Valuation of Benefits and 
Assets 

GENERAL PROVISIONS 

4044.41 General valuation rules. 

TRUSTEED PLANS 

4044.51 Benefits to be valued. 

4044.52 Valuation of benefits. 
4044.53 Mortality assumptions. 
4044.54 [Reserved] 

EXPECTED RETIREMENT AGE 

4044.55 XRA when a participant must retire 
to receive a benefit. 

4044.56 XRA when a participant need not re-
tire to receive a benefit. 

4044.57 Special rule for facility closing. 

NON-TRUSTEED PLANS 

4044.71 Valuation of annuity benefits. 
4044.72 Form of annuity to be valued. 
4044.73 Lump sums and other alternative 

forms of distribution in lieu of annuities. 
4044.74 Withdrawal of employee contribu-

tions. 
4044.75 Other lump sum benefits. 

APPENDIX A TO PART 4044—MORTALITY RATE 
TABLES 

APPENDIX B TO PART 4044—INTEREST RATES 
USED TO VALUE BENEFITS 

APPENDIX C TO PART 4044—LOADING ASSUMP-
TIONS 

APPENDIX D TO PART 4044—TABLES USED TO 
DETERMINE EXPECTED RETIREMENT AGE 

AUTHORITY: 29 U.S.C. 1301(a), 1302(b)(3), 
1341, 1344, 1362. 

NOTE: Certain provisions of part 4044 have 
been superseded by legislative changes. For 
example, there are references to provisions 
formerly codified in 29 CFR part 2617, sub-
part C (and to the Notice of Sufficiency pro-
vided for thereunder) that no longer exist be-
cause of changes in the PBGC’s plan termi-
nation regulations in response to the Single- 
Employer Pension Plan Amendments Act of 
1986 and the Pension Protection Act of 1987. 
The PBGC intends to amend part 4044 at a 
later date to conform it to current statutory 
provisions. 

SOURCE: 61 FR 34059, July 1, 1996, unless 
otherwise noted. 

Subpart A—Allocation of Assets 

GENERAL PROVISIONS 

§ 4044.1 Purpose and scope. 
This part implements section 4044 of 

ERISA, which contains rules for allo-
cating a plan’s assets when the plan 
terminates. These rules have been in 
effect since September 2, 1974, the date 
of enactment of ERISA. This part ap-
plies to any single-employer plan cov-
ered by title IV of ERISA that submits 
a notice of intent to terminate, or for 
which PBGC commences an action to 
terminate the plan under section 4042 
of ERISA. 
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