§ 1604.11

29 CFR Ch. XIV (7–1–07 Edition)

benefits for abortion, except where the
life of the mother would be endangered
if the fetus were carried to term or
where medical complications have arisen from an abortion, are not required
to be paid by an employer; nothing
herein, however, precludes an employer
from providing abortion benefits or
otherwise affects bargaining agreements in regard to abortion.
(c) Where the termination of an employee who is temporarily disabled is
caused by an employment policy under
which insufficient or no leave is available, such a termination violates the
Act if it has a disparate impact on employees of one sex and is not justified
by business necessity.
(d)(1) Any fringe benefit program, or
fund, or insurance program which is in
effect on October 31, 1978, which does
not treat women affected by pregnancy, childbirth, or related medical
conditions the same as other persons
not so affected but similar in their
ability or inability to work, must be in
compliance with the provisions of
§ 1604.10(b) by April 29, 1979. In order to
come into compliance with the provisions of 1604.10(b), there can be no reduction of benefits or compensation
which were in effect on October 31,
1978, before October 31, 1979 or the expiration of a collective bargaining agreement in effect on October 31, 1978,
whichever is later.
(2) Any fringe benefit program implemented after October 31, 1978, must
comply
with
the
provisions
of
§ 1604.10(b) upon implementation.
[44 FR 23805, Apr. 20, 1979]
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§ 1604.11 Sexual harassment.
(a) Harassment on the basis of sex is
a violation of section 703 of title VII. 1
Unwelcome sexual advances, requests
for sexual favors, and other verbal or
physical conduct of a sexual nature
constitute sexual harassment when (1)
submission to such conduct is made either explicitly or implicitly a term or
condition of an individual’s employment, (2) submission to or rejection of
such conduct by an individual is used
as the basis for employment decisions
1 The principles involved here continue to
apply to race, color, religion or national origin.

affecting such individual, or (3) such
conduct has the purpose or effect of unreasonably interfering with an individual’s work performance or creating an
intimidating, hostile, or offensive
working environment.
(b) In determining whether alleged
conduct constitutes sexual harassment,
the Commission will look at the record
as a whole and at the totality of the
circumstances, such as the nature of
the sexual advances and the context in
which the alleged incidents occurred.
The determination of the legality of a
particular action will be made from the
facts, on a case by case basis.
(c) [Reserved]
(d) With respect to conduct between
fellow employees, an employer is responsible for acts of sexual harassment
in the workplace where the employer
(or its agents or supervisory employees) knows or should have known of the
conduct, unless it can show that it
took immediate and appropriate corrective action.
(e) An employer may also be responsible for the acts of non-employees,
with respect to sexual harassment of
employees in the workplace, where the
employer (or its agents or supervisory
employees) knows or should have
known of the conduct and fails to take
immediate and appropriate corrective
action. In reviewing these cases the
Commission will consider the extent of
the employer’s control and any other
legal responsibility which the employer may have with respect to the
conduct of such non-employees.
(f) Prevention is the best tool for the
elimination of sexual harassment. An
employer should take all steps necessary to prevent sexual harassment
from occurring, such as affirmatively
raising the subject, expressing strong
disapproval, developing appropriate
sanctions, informing employees of
their right to raise and how to raise
the issue of harassment under title VII,
and developing methods to sensitize all
concerned.
(g) Other related practices: Where
employment opportunities or benefits
are granted because of an individual’s
submission to the employer’s sexual
advances or requests for sexual favors,
the employer may be held liable for unlawful sex discrimination against other
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Equal Employment Opportunity Comm.
persons who were qualified for but denied that employment opportunity or
benefit.
APPENDIX A TO § 1604.11—BACKGROUND
INFORMATION
The Commission has rescinded § 1604.11(c)
of the Guidelines on Sexual Harassment,
which set forth the standard of employer liability for harassment by supervisors. That
section is no longer valid, in light of the Supreme Court decisions in Burlington Industries, Inc. v. Ellerth, 524 U.S. 742 (1998), and
Faragher v. City of Boca Raton, 524 U.S. 775
(1998). The Commission has issued a policy
document that examines the Faragher and
Ellerth decisions and provides detailed guidance on the issue of vicarious liability for
harassment by supervisors. EEOC Enforcement Guidance: Vicarious Employer Liability for Unlawful Harassment by Supervisors
(6/18/99), EEOC Compliance Manual (BNA),
N:4075 [Binder 3]; also available through
EEOC’s web site, at www.eeoc.gov., or by calling the EEOC Publications Distribution Center, at 1–800–669–3362 (voice), 1–800–800–3302
(TTY).
(Title VII, Pub. L. 88–352, 78 Stat. 253 (42
U.S.C. 2000e et seq.))
[45 FR 74677, Nov. 10, 1980, as amended at 64
FR 58334, Oct. 29, 1999]

APPENDIX TO PART 1604—QUESTIONS AND
ANSWERS ON THE PREGNANCY DISCRIMINATION ACT, PUBLIC LAW 95–
555, 92 STAT. 2076 (1978)
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INTRODUCTION
On October 31, 1978, President Carter
signed into law the Pregnancy Discrimination
Act (Pub. L. 95–955). The Act is an amendment to title VII of the Civil Rights Act of
1964 which prohibits, among other things,
discrimination in employment on the basis
of sex. The Pregnancy Discrimination Act
makes it clear that ‘‘because of sex’’ or ‘‘on
the basis of sex’’, as used in title VII, includes ‘‘because of or on the basis of pregnancy, childbirth or related medical conditions.’’ Therefore, title VII prohibits discrimination in employment against women
affected by pregnancy or related conditions.
The basic principle of the Act is that
women affected by pregnancy and related
conditions must be treated the same as other
applicants and employees on the basis of
their ability or inability to work. A woman
is therefore protected against such practices
as being fired, or refused a job or promotion,
merely because she is pregnant or has had an
abortion. She usually cannot be forced to go
on leave as long as she can still work. If
other employees who take disability leave
are entitled to get their jobs back when they

Pt. 1604, App.
are able to work again, so are women who
have been unable to work because of pregnancy.
In the area of fringe benefits, such as disability benefits, sick leave and health insurance, the same principle applies. A woman
unable to work for pregnancy-related reasons is entitled to disability benefits or sick
leave on the same basis as employees unable
to work for other medical reasons. Also, any
health insurance provided must cover expenses for pregnancy-related conditions on
the same basis as expenses for other medical
conditions. However, health insurance for expenses arising from abortion is not required
except where the life of the mother would be
endangered if the fetus were carried to term,
or where medical complications have arisen
from an abortion.
Some questions and answers about the
Pregnancy Discrimination Act follow. Although the questions and answers often use
only the term ‘‘employer,’’ the Act—and
these questions and answers—apply also to
unions and other entities covered by title
VII.
1. Q. What is the effective date of the Pregnancy Discrimination Act?
A. The Act became effective on October 31,
1978, except that with respect to fringe benefit programs in effect on that date, the Act
will take effect 180 days thereafter, that is,
April 29, 1979.
To the extent that title VII already required employers to treat persons affected by
pregnancy-related conditions the same as
persons affected by other medical conditions,
the Act does not change employee rights
arising prior to October 31, 1978, or April 29,
1979. Most employment practices relating to
pregnancy, childbirth and related conditions—whether concerning fringe benefits or
other practices—were already controlled by
title VII prior to this Act. For example, title
VII has always prohibited an employer from
firing, or refusing to hire or promote, a
woman because of pregnancy or related conditions, and from failing to accord a woman
on pregnancy-related leave the same seniority retention and accrual accorded those on
other disability leaves.
2. Q. If an employer had a sick leave policy
in effect on October 31, 1978, by what date
must the employer bring its policy into compliance with the Act?
A. With respect to payment of benefits, an
employer has until April 29, 1979, to bring
into compliance any fringe benefit or insurance program, including a sick leave policy,
which was in effect on October 31, 1978. However, any such policy or program created
after October 31, 1978, must be in compliance
when created.
With respect to all aspects of sick leave
policy other than payment of benefits, such
as the terms governing retention and accrual
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