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it with a summary cost analysis that
would justify the rate design, including
any discounts or surcharges based on
delivery voltage level or other specific
considerations. Such summary cost
analysis shall be consistent with, de-
rived from, and cross-referenced to the
data in cost of service Statement BK.
If the rate design is not intended to re-
flect costs, whether fully distributed,
marginal, incremental, or other, the
utility shall provide a statement to
justify the departure from cost-based
rates.

(ii) If the billing determinants, such
as quantities of demand, energy, or de-
livery points, are on different bases
than the cost allocation determinants
supporting such charges, the utility
shall submit an explanation setting
forth the economic or other consider-
ations that warrant such departure.
The information shall include at least
the following:

(A) If the individual rate for the de-
mand, energy and customer charges do
not correspond to the comparable cost
classifications supporting such
charges, a detailed explanation stating
the reasons for the differences.

(B) If the changed rate contains more
than one demand or energy block, a de-
tailed explanation indicating the ra-
tionale for the blocking and the consid-
erations upon which such blocking is
based, including adequate cost support
for the specified blocking.

(38) Statement BM—Construction pro-
gram statement. Statement BM is a
summary of data and supporting as-
sumptions relating to the economics of
any construction program to replace or
expand the utility’s power supply that
shall be filed if the utility is filing for
construction work in progress in rate
base under §35.26(c)(3) of this chapter.
The filing utility shall describe gen-
erally its program for providing reli-
able and economic power for the period
beginning with the date of the filing
and ending with the tenth year after
the test period. The statement shall in-
clude an assessment of the relative
costs of adopting alternative strategies
including an analysis of alternative
production plant, e.g., cogeneration,
small power production, heightened
load management and conservation ef-
forts, additions to transmission plant
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or increased purchases of power, and an
explanation of why the program adopt-
ed is prudent and consistent with a
least-cost energy supply program.

(Federal Power Act, 16 U.S.C. 791-828c; Dept.
of Energy Organization Act, 42 U.S.C. 7101-
7352; E.O. 12009, 42 FR 46267, 3 CFR 142 (1978);
Pub. L. 96-511, 94 Stat. 2812 (44 U.S.C. 3501 et
seq.))

[Order 91, 45 FR 46363, July 10, 1980, as
amended at 47 FR 6826, Feb. 17, 1982; Order
225, 47 FR 19056, May 3, 1982; Order 298, 48 FR
24354, June 1, 1983; 51 FR 7782, Mar. 6, 1986;
Order 475, 52 FR 24993, July 2, 1987; Order 545,
57 FR 53990, Nov. 16, 1992; Order 575, 60 FR
4854, Jan. 25, 1995]

Subpart C—Other Filing
Requirements

§35.14 Fuel cost and purchased eco-
nomic power adjustment clauses.

(a) Fuel adjustment clauses which
are not in conformity with the prin-
ciples set out below are not in the pub-
lic interest. These regulations con-
template that the filing of proposed
rate schedules which embody fuel
clauses failing to conform to the fol-
lowing principles may result in suspen-
sion of those parts of such rate sched-
ules:

(1) The fuel clause shall be of the
form that provides for periodic adjust-
ments per kWh of sales equal to the
difference between the fuel and pur-
chased economic power costs per kWh
of sales in the base period and in the
current period:

Adjustment Factor =Fm/Sm-Fb/Sb

Where: F is the expense of fossil and
nuclear fuel and purchased economic
power in the base (b) and current (m)
periods; and S is the KkWh sales in the
base and current periods, all as de-
fined below.

(2) Fuel and purchased economic
power costs (F) shall be the cost of:

(i) Fossil and nuclear fuel consumed
in the utility’s own plants, and the
utility’s share of fossil and nuclear fuel
consumed in jointly owned or leased
plants.

(ii) The actual identifiable fossil and
nuclear fuel costs associated with en-
ergy purchased for reasons other than
identified in paragraph (a)(2)(iii) of this
section.
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(iii) The total cost of the purchase of
economic power, as defined in para-
graph (a)(11) of this section, if the re-
serve capacity of the buyer is adequate
independent of all other purchases
where non-fuel charges are included in
either F, or F,;

(iv) Energy charges for any purchase
if the total amount of energy charges
incurred for the purchase is less than
the buyer’s total avoided variable cost;

(v) And less the cost of fossil and nu-
clear fuel recovered through all inter-
system sales.

(3) Sales (S) must be all KkWh’s sold,
excluding inter-system sales. Where for
any reason, billed system sales cannot
be coordinated with fuel costs for the
billing period, sales may be equated to
the sum of: (i) Generation, (ii) pur-
chases, (iii) exchange received, less (iv)
energy associated with pumped storage
operations, less (v) inter-system sales
referred to in paragraph (a)2)(iv) of
this section, less (vi) total system
losses.

(4) The adjustment factor developed
according to this procedure shall be
modified to properly allow for losses
(estimated if necessary) associated
only with wholesale sales for resale.

(6) The adjustment factor developed
according to this procedure may be fur-
ther modified to allow the recovery of
gross receipts and other similar rev-
enue based tax charges occasioned by
the fuel adjustment revenues.

(6) The cost of fossil fuel shall in-
clude no items other than those listed
in Account 151 of the Commission’s
Uniform System of Accounts for Public
Utilities and Licensees. The cost of nu-
clear fuel shall be that as shown in Ac-
count 518, except that if Account 518
also contains any expense for fossil fuel
which has already been included in the
cost of fossil fuel, it shall be deducted
from this account. (Paragraph C of Ac-
count 518 includes the cost of other
fuels used for ancillary steam facili-
ties.)

(7) Where the cost of fuel includes
fuel from company-owned or con-
trolled! sources, that fact shall be
noted and described as part of any fil-

1As defined in the Commission’s Uniform
System of Accounts 18 CFR part 101, Defini-
tions 5B.

18 CFR Ch. | (4-1-07 Edition)

ing. Where the utility purchases fuel
from a company-owned or controlled
source, the price of which is subject to
the jurisdiction of a regulatory body,
and where the price of such fuel has
been approved by that regulatory body,
such costs shall be presumed, subject
to rebuttal, to be reasonable and in-
cludable in the adjustment clause. If
the current price, however, is in litiga-
tion and is being collected subject to
refund, the utility shall so advise the
Commission and shall keep a separate
account of such amounts paid which
are subject to refund, and shall advise
the Commission of the final disposition
of such matter by the regulatory body
having jurisdiction. With respect to the
price of fuel purchases from company-
owned or controlled sources pursuant
to contracts which are not subject to
regulatory authority, the utility com-
pany shall file such contracts and
amendments thereto with the Commis-
sion for its acceptance at the time it
files its fuel clause or modification
thereof. Any subsequent amendment to
such contracts shall likewise be filed
with the Commission as a rate schedule
change and may be subject to suspen-
sion under section 205 of the Federal
Power Act. Fuel charges by affiliated
companies which do not appear to be
reasonable may result in the suspen-
sion of the fuel adjustment clause or
cause an investigation thereof to be
made by the Commission on its own
motion under section 206 of the Federal
Power Act.

(8) All rate filings which contain a
proposed new fuel clause or a change in
an existing fuel clause shall conform
such clauses with the regulations.
Within one year of the effectiveness of
this rulemaking, all public utilities
with rate schedules that contain a fuel
clause should conform such -clauses
with the regulations. Recognizing that
individual public utilities may have
special operating characteristics that
may warrant granting temporary
delays in the implementation of the
regulations, the Commission may,
upon showing of good cause, waive the
requirements of this section of the reg-
ulations for an additional one-year pe-
riod so as to permit the public utilities
sufficient time to adjust to the require-
ments.
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(9) All rate filings containing a pro-
posed new fuel clause or change in an
existing fuel clause shall include:

(i) A description of the fuel clause
with detailed cost support for the base
cost of fuel and purchased economic
power or energy.

(ii) Full cost of service data unless
the utility has had the rate approved
by the Commission within a year, pro-
vided that such cost of service may not
be required when an existing fuel cost
adjustment clause is being modified to
conform to the Commission’s regula-
tions.

(10) Whenever particular cir-
cumstances prevent the use of the
standards provided for herein, or the
use thereof would result in an undue
burden, the Commission may, upon ap-
plication under §385.207 of this chapter
and for good cause shown, permit devi-
ation from these regulations.

(11) For the purpose of paragraph
(a)(2)(iii) of this section, the following
definitions apply:

(i) Economic power is power or energy
purchased over a period of twelve
months or less where the total cost of
the purchase is less than the buyer’s
total avoided variable cost.

(i1) Total cost of the purchase is all
charges incurred in buying economic
power and having such power delivered
to the buyer’s system. The total cost
includes, but is not limited to, capacity
or reservation charges, energy charges,
adders, and any transmission or wheel-
ing charges associated with the pur-
chase.

(iii) Total avoided variable cost is all
identified and documented variable
costs that would have been incurred by
the buyer had a particular purchase
not been made. Such costs include, but
are not limited to, those associated
with fuel, start-up, shut-down or any
purchases that would have been made
in lieu of the purchase made.

(12) For the purpose of paragraph
(a)(2)(iii) of this section, the following
procedures and instructions apply:

(i) A utility proposing to include pur-
chase charges other than those for fuel
or energy in fuel and purchased eco-
nomic power costs (F) under paragraph
(a)(2)(iii) of this section shall amend its
fuel cost adjustment clause so that it
is consistent with paragraphs (a)(1) and
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(a)(2)(iii) of this section. Such amend-
ment shall state the system reserve ca-
pacity criteria by which the system op-
erator decides whether a reliability
purchase is required. Where the utility
filing the statement is required by a
State or local regulatory body (includ-
ing a plant site licensing board) to file
a capacity criteria statement with that
body, the system reserve capacity cri-
teria in the statement filed with the
Commission shall be identical to those
contained in the statement filed with
the State or local regulatory body. Any
utility that changes its reserve capac-
ity criteria shall, within 45 days of
such change, file an amended fuel cost
and purchased economic power adjust-
ment clause to incorporate the new cri-
teria.

(ii) Reserve capacity shall be deemed
adequate if, at the time a purchase was
initiated, the buyer’s system reserve
capacity criteria were projected to be
satisfied for the duration of the pur-
chase without the purchase at issue.

(iii) The total cost of the purchase
must be projected to be less than total
avoided variable cost, at the time a
purchase was initiated, before any non-
fuel purchase charge may be included
in F,,.

(iv) The purchasing utility shall
make a credit to F,, after a purchase
terminates if the total cost of the pur-
chase exceeds the total avoided vari-
able cost. The amount of the credit
shall be the difference between the
total cost of the purchase and the total
avoided variable cost. This credit shall
be made in the first adjustment period
after the end of the purchase. If a util-
ity fails to make the credit in the first
adjustment period after the end of the
purchase, it shall, when making the
credit, also include in F,, interest on
the amount of the credit. Interest shall
be calculated at the rate required by
§35.19a(a)(2)(iii) of this chapter, and
shall accrue from the date the credit
should have been made under this para-
graph until the date the credit is made.

(v) If a purchase is made of more ca-
pacity than is needed to satisfy the
buyer’s system reserve capacity cri-
teria because the total costs of the
extra capacity and associated energy
are less than the buyer’s total avoided
variable costs for the duration of the
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purchase, the charges associated with
the non-reliability portion of the pur-
chase may be included in F.

(Approved by the Office of Management and
Budget under control number 1902-0096)

(Federal Power Act, 16 U.S.C. 824d, 824e and
8256h (1976 & Supp. IV 1980); Department of
Energy Organization Act, 42 U.S.C. 7171, 7172
and 7173(c) (Supp. IV 1980); E.O. 12009, 3 CFR
part 142 (1978); 5 U.S.C. 553 (1976))

[Order 271, 28 FR 10573, Oct. 2, 1963, as amend-
ed by Order 421, 36 FR 3047, Feb. 17, 1971; 39
FR 40583, Nov. 19, 1974; Order 225, 47 FR 19056,
May 3, 1982; Order 352, 48 FR 55436, Dec. 13,
1983; 49 FR 5073, Feb. 10, 1984; Order 529, 55 FR
47321, Nov. 13, 1990; Order 600, 63 FR 53809,
Oct. 7, 1998]

§35.15 Notices of cancellation or ter-
mination.

(a) General rule. When a rate schedule
or part thereof required to be on file
with the Commission is proposed to be
cancelled or is to terminate by its own
terms and no new rate schedule or part
thereof is to be filed in its place, each
party required to file the schedule shall
notify the Commission of the proposed
cancellation or termination on the
form indicated in §131.53 of this chap-
ter at least sixty days but not more
than one hundred-twenty days prior to
the date such cancellation or termi-
nation is proposed to take effect. A
copy of such notice to the Commission
shall be duly posted. With such notice
each filing party shall submit a state-
ment giving the reasons for the pro-
posed cancellation or termination, and
a list of the affected purchasers to
whom the notice has been mailed. For
good cause shown, the Commission
may by order provide that the notice of
cancellation or termination shall be ef-
fective as of a date prior to the date of
filing or prior to the date the filing
would become effective in accordance
with these rules.

(b) Applicability. (1) The provisions of
paragraph (a) of this section shall
apply to all contracts for unbundled
transmission service and all power sale
contracts:

(i) Executed prior to July 9, 1996; or

(ii) If unexecuted, filed with the Com-
mission prior to July 9, 1996.

(2) Any power sales contract executed
on or after July 9, 1996 that is to termi-
nate by its own terms shall not be sub-

18 CFR Ch. | (4-1-07 Edition)

ject to the provisions of paragraph (a)
of this section.

(c) Notice. Any public utility pro-
viding jurisdictional services under a
power sales contract that is not subject
to the provisions of paragraph (a) of
this section shall notify the Commis-
sion of the date of the termination of
such contract within 30 days after such
termination takes place.

[Order 888, 61 FR 21692, May 10, 1996]
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Whenever the name of a public util-
ity is changed, or its operating control
is transferred to another public utility
in whole or in part, or a receiver or
trustee is appointed to operate any
public utility, the exact name of the
public utility, receiver, or trustee
which will operate the property there-
after shall be filed within 30 days
thereafter with the Commission on the
form indicated in §131.51 of this chap-
ter.

§35.17 Changes relating to suspended
rate schedules or parts thereof. 4

(a) Withdrawal of suspended rate
schedules or parts thereof. Where a rate
schedule or part thereof has been sus-
pended by the Commission, it may be
withdrawn during the period of suspen-
sion only by special permission of the
Commission granted upon application
therefor and for good cause shown. If
permitted to be withdrawn, any such
rate schedule may be refiled with the
Commission within a one-year period
thereafter only with special permission
of the Commission for good cause
shown.

(b) Changes in suspended rate schedules
or parts thereof. A public utility may
not, within the period of suspension,
file any change in a rate schedule or
part thereof which has been suspended
by order of the Commission except by
special permission of the Commission
granted upon application therefor and
for good cause shown.

(c) Changes in rate schedules or parts
thereof continued in effect and which
were proposed to be changed by the sus-
pended filing. A public utility may not,
within the period of suspension, file

Notice of succession.

4See General Policy and Interpretations,
§2.4, of this chapter.

280



Federal Energy Regulatory Commission

any change in a rate schedule or part
thereof continued in effect by oper-
ation of an order of suspension and
which was proposed to be changed by
the suspended filing, except by special
permission of the Commission granted
upon application therefor and for good
cause shown.

§35.18 Asset retirement obligations.

(a) A public utility that files a rate
schedule under §35.12 or §35.13 and has
recorded an asset retirement obligation
on its books must provide a schedule,
as part of the supporting work papers,
identifying all cost components related
to the asset retirement obligations
that are included in the book balances
of all accounts reflected in the cost of
service computation supporting the
proposed rates. However, all cost com-
ponents related to asset retirement ob-
ligations that would impact the cal-
culation of rate base, such as electric
plant and related accumulated depre-
ciation and accumulated deferred in-
come taxes, may not be reflected in
rates and must be removed from the
rate base calculation through a single
adjustment.

(b) A public utility seeking to re-
cover nonrate base costs related to
asset retirement costs in rates must
provide, with its filing under §35.12 or
§35.13, a detailed study supporting the
amounts proposed to be collected in
rates.

(c) A public utility that has recorded
asset retirement obligations on its
books, but is not seeking recovery of
the asset retirement costs in rates,
must remove all asset-retirement-obli-
gations-related cost components from
the cost of service supporting its pro-
posed rates.

[Order 631, 68 FR 19619, Apr. 21, 2003]

§35.19 Submission of information by
reference.

If all or any portion of the informa-
tion called for in this part has already
been submitted to the Commission,
substantially in the form prescribed
above, specific reference thereto may
be made in lieu of re-submission in re-
sponse to the requirements of this part.

§35.19a
§35.19a Refund requirements under
suspension orders.

(a) Refunds. (1) The public utility
whose proposed increased rates or
charges were suspended shall refund at
such time in such amounts and in such
manner as required by final order of
the Commission the portion of any in-
creased rates or charges found by the
Commission in that suspension pro-
ceeding not to be justified, together
with interest as required in paragraph
(a)(2) of this section.

(2) Interest shall be computed from
the date of collection until the date re-
funds are made as follows:

(i) At a rate of seven percent simple
interest per annum on all excessive
rates or charges held prior to October
10, 1974;

(ii) At a rate of nine percent simple
interest per annum on all excessive
rates or charges held between October
10, 1974, and September 30, 1979; and

(iii)(A) At an average prime rate for
each calendar quarter on all excessive
rates or charges held (including all in-
terest applicable to such rates or
charges) on or after October 1, 1979.
The applicable average prime rate for
each calendar quarter shall be the
arithmetic mean, to the nearest one-
hundredth of one percent, of the prime
rate values published in the Federal Re-
serve Bulletin, or in the Federal Re-
serve’s ‘‘Selected Interest Rates’ (Sta-
tistical Release G. 13), for the fourth,
third, and second months preceeding
the first month of the calendar quar-
ter.

(B) The interest required to be paid
under clause (iii)(A) shall be com-
pounded quarterly.

(3) Any public utility required to
make refunds pursuant to this section
shall bear all costs of such refunding.

(b) Reports. Any public utility whose
proposed increased rates or charges
were suspended and have gone into ef-
fect pending final order of the Commis-
sion pursuant to section 205(e) of the
Federal Power Act shall keep accurate
account of all amounts received under
the increased rates or charges which
became effective after the suspension
period, for each Dbilling period,
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specifiying by whom and in whose be-
half such amounts are paid.

[44 FR 53503, Sept. 14, 1979, as amended at 45
FR 3889, Jan. 21, 1980; Order 545, 57 FR 53990,
Nov. 16, 1992]

§35.21 Applicability to licensees and
others subject to section 19 or 20 of
the Federal Power Act.

Upon further order of this Commis-
sion issued upon its own motion or
upon complaint or request by any per-
son or State within the meaning of sec-
tions 19 or 20 of the Federal Power Act,
the provisions of §§35.1 through 35.19
shall be operative as to any licensee or
others who are subject to this Commis-
sion’s jurisdiction in respect to serv-
ices and the rates and charges of pay-
ment therefor by reason of the require-
ments of sections 19 or 20 of the Fed-
eral Power Act. The requirement of
this section for compliance with the
provisions of §§35.1 through 35.19 shall
be in addition to and independent of
any obligation for compliance with
those regulations by reason of the pro-
visions of sections 205 and 206 of the
Federal Power Act. For purposes of ap-
plying this section Electric Service as
otherwise defined in §35.2(a) shall
mean: Services to customers or con-
sumers of power within the meaning of
sections 19 or 20 of the Federal Power
Act which may be comprised of various
classes of capacity and energy and/or
transmission services subject to the ju-
risdiction of this Commission. Electric
Service shall include the utilization of
facilities owned or operated by any li-
censee or others to effect any of the
foregoing sales or services whether by
leasing or other arrangements. As de-
fined herein Electric Service is without
regard to the form of payment or com-
pensation for the sales or services ren-
dered, whether by purchase and sale,
interchange, exchange, wheeling
charge, facilities charge, rental or oth-
erwise. For purposes of applying this
section, Rate Schedule as otherwise de-
fined in §35.2(b) shall mean: A state-
ment of

(1) Electric service as defined in this
§35.21,

(2) Rates and charges for or in con-
nection with that service, and

(3) All classifications, practices,
rules, regulations, or contracts which

18 CFR Ch. | (4-1-07 Edition)

in any manner affect or relate to the
aforementioned service, rates and
charges. This statement shall be in
writing and may take the physical
form of a contractual document, pur-
chase or sale agreement, lease of facili-
ties, tariff® or other writing. Any oral
agreement or understanding forming a
part of such statement shall be reduced
to writing and made a part thereof.

§35.22 Limits for percentage adders in
rates for transmission services; re-
vision of rate schedules.

(a) Applicability. This section applies
to all electric rate schedules required
to be filed under this part that are used
for transactions in which the utility or
system performs a transmission or pur-
chase and resale function.

(b) Definition. For purposes of this
section, purchased power price means
the amount paid by a utility or system
that performs a transmission or pur-
chase and resale function for electric
power generated by another utility or
system.

(c) General rule. (1) If a utility or sys-
tem uses a rate component that recov-
ers revenues computed wholly or in
part as a percentage of the purchased
power price, the utility or system shall
establish a limit on the revenues recov-
ered by such rate component in any
transaction, in accordance with para-
graph (d) of this section.

(2) The limit established under this
paragraph shall be stated in mills per
kilowatt-hour.

(d) Cost support information. (1) A util-
ity or system shall submit cost support
information to justify any revenue
limit established under paragraph (c)
of this section, except as provided in
paragraph (e) of this section.

(2) The information submitted under
this section shall consist of those
costs, other than the purchased power
price, incurred by a utility or system
as a result of a transmission or pur-
chase and resale transaction, which
costs are not recovered under any
other rate component.

(e) Exception. A utility or system
need not submit the cost support infor-
mation required under paragraph (d) of
this section if the limit established

5See footnote 1 to §35.2.

282



Federal Energy Regulatory Commission

under paragraph (c) of this section is
not more than one mill per kilowatt-
hour.

(f) Revision of rate schedules. Every
utility or system shall:

(1) Amend any rate schedule or tariff
to indicate any limit established pursu-
ant to this section, not later than 60
days after the effective date of this
rule; and

(2) Hereafter conform any rate or
rate change filed under this part to the
requirements of this section.

(Federal Power Act, as amended, 16 U.S.C.
792-828c; Department of Energy Organization
Act, 42 U.S.C. 7101-7352; E.O. 12009, 3 CFR 142
(1978))

[Order 84, 45 FR 31300, May 13, 1980. Redesig-
nated by Order 545, 57 FR 53990, Nov. 16, 1992]

§385.23 General provisions.

(a) Applicability. This subpart applies
to any wholesale sale of electric energy
in a coordination transaction by a pub-
lic utility if that sale requires the use
of an emissions allowance.

(b) Implementation Procedures. (1) If a
public utility has a coordination rate
schedule on file that expressly provides
for the recovery of all incremental or
out-of-pocket costs, such utility may
make an abbreviated rate filing detail-
ing how it will recover emissions allow-
ance costs. Such filing must include
the following: the index or combination
of indices to be used; the method by
which the emission allowance amounts
will be calculated; timing procedures;
how inconsistencies, if any, with dis-
patch criteria will be reconciled; and
how any other rate impacts will be ad-
dressed. In addition, a utility making
an abbreviated filing must:

(i) Clearly identify the filing as being
limited to an amendment to a coordi-
nation rate to reflect the cost of emis-
sions allowances, in the first paragraph
of the letter of transmittal accom-
panying the filing;

(ii) Submit revised pages that can be
inserted into each rate schedule; and

(iii) Identify each rate schedule to
which the amendment applies.

(2) The abbreviated filing must apply
consistent treatment to all coordina-
tion rate schedules. If the filing does
not apply consistent rate treatment,
the public utility must explain why it
does not do so.

§35.24

(3) If a public utility wants to charge
incremental costs for emissions allow-
ances, but its rate schedule on file with
the Commission does not provide for
the recovery of all incremental costs,
the selling public utility may submit
an abbreviated filing if all customers
agree to the rate change. If customers
do not agree, the selling public utility
must tender its emissions allowance
proposal in a separate section 205 rate
filing, fully justifying its proposal.

[59 FR 65938, Dec. 22, 1994]

§35.24 Tax normalization for public
utilities.

(a) Applicability. (1) Except as pro-
vided in subparagraph (2) of this para-
graph, this section applies, with re-
spect to rate schedules filed under
§§35.12 and 35.13 of this part, to the
ratemaking treatment of the tax ef-
fects of all transactions for which there
are timing differences.

(2) This section does not apply to the
following timing differences:

(i) Differences that result from the
use of accelerated depreciation;

(ii) Differences that result from the
use of Class Life Asset Depreciation
Range (ADR) provisions of the Internal
Revenue Code;

(iii) Differences that result from the
use of accelerated amortization provi-
sions on certified defense and pollution
control facilities;

(iv) Differences that arise from rec-
ognition of extraordinary property
losses as a current expense for tax pur-
poses but as a deferred and amortized
expense for book purposes;

(v) Differences that arise from rec-
ognition of research, development, and
demonstration expenditures as a cur-
rent expense for tax purposes but as a
deferred and amortized expense for
book purposes;

(vi) Differences that result from dif-
ferent tax and book reporting of de-
ferred gains or losses from disposition
of utility plant;

(vii) Differences that result from the
use of the Asset Guideline Class ‘‘Re-
pair Allowance’ provision of the Inter-
nal Revenue Code;

(viii) Differences that result from
recognition of purchased gas costs as a
current expense for tax purposes but as
a deferred expense for book purposes.
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(See Order 13, issued October 18, 1978; Order
203, issued May 29, 1958; Order 204, issued May
29, 1958; Order 404, issued May 15, 1970; Order
408, issued August 26, 1970; Order 432, issued
April 23, 1971; Order 504, issued February 11,
1974; Order 505, issued February 11, 1974;
Order 566, issued June 3, 1977; Opinion 578,
issued June 3, 1970; and Opinion 801, issued
May 31, 19717.)

(b) General rules—1) Tax normalication
required. (i) A public utility must com-
pute the income tax component of its
cost of service by using tax normaliza-
tion for all transactions to which this
section applies.

(ii) Except as provided in paragraph
(c) of this section, application of tax
normalization by a public utility under
this section to compute the income tax
component will not be subject to case-
by-case adjudication.

(2) Reduction of, and addition to, rate
base. (i) The rate base of a public util-
ity using tax normalization under this
section must be reduced by the bal-
ances that are properly recordable in
Account 281, ‘‘Accumulated deferred in-
come taxes-accelerated amortization
property;”’ Account 282, ‘‘Accumulated
deferred income taxes—other prop-
erty;” and Account 283, ‘‘Accumulated
deferred income taxes—other.” Bal-
ances that are properly recordable in
Account 190, ‘“‘Accumulated deferred in-
come taxes,”” must be treated as an ad-
dition to rate base.

(ii) Such rate base reductions or addi-
tions must be limited to deferred taxes
related to rate base, construction or
other jurisdictional activities.

(iii) If a public utility uses an ap-
proved purchased gas adjustment
clause or a research, development and
demonstration tracking clause, the
rate base reductions or additions re-
quired under this subparagraph must
apply only to the extent that the bal-
ances in Account 190 and Accounts 281
through 283 are not used, for purposes
of calculating carrying charges, as an
offset to balances properly recordable
in Account 188, ‘“Research development
and demonstration expenditures,” or
Account 191, “Unrecovered purchased
gas costs.”

(c) Special rules. (1) This paragraph
applies:

(i) If the public utility has not pro-
vided deferred taxes in the same
amount that would have accrued had
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tax normalization been applied for the
tax effects of timing difference trans-
actions originating at any time prior
to the test period; or

(ii) If, as a result of changes in tax
rates, the accumulated provision for
deferred taxes becomes deficient in or
in excess of amounts necessary to meet
future tax liabilities as determined by
application of the current tax rate to
all timing difference transactions orig-
inating in the test period and prior to
the test period.

(2) The public utility must compute
the income tax component in its cost
of service by making provision for any
excess or deficiency in deferred taxes
described in subparagraphs (1)(i) or
(1)(ii) of this paragraph.

(3) The public utility must apply a
Commission-approved ratemaking
method made specifically applicable to
the public utility for determining the
cost of service provision described in
subparagraph (2) of this paragraph. If
no Commission-approved ratemaking
method has been made specifically ap-
plicable to the public utility, then the
public utility must use some rate-
making method for making such provi-
sion, and the appropriateness of this
method will be subject to case-by-case
determination.

(d) Definitions. For purposes of this
section, the term:

(1) Tax normalization means com-
puting the income tax component as if
the amounts of timing difference trans-
actions recognized in each period for
ratemaking purposes were also recog-
nized in the same amount in each such
period for income tax purposes.

(2) Timing differences means dif-
ferences between amounts of expenses
or revenues recognized for income tax
purposes and amounts of expenses or
revenues recognized for ratemaking
purposes, which differences arise in one
time period and reverse in one or more
other time periods so that the total
amounts of expenses or revenues recog-
nized for income tax purposes and for
ratemaking purposes are equal.

(3) Commission-approved ratemaking
method means a ratemaking method ap-
proved by the Commission in a final
decision including approval of a settle-
ment agreement containing a rate-
making method only if such settlement
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agreement applies that method beyond
the effective term of the settlement
agreement.

(4) Income tax purposes means for the
purpose of computing income tax under
the provisions of the Internal Revenue
Code or the income tax provisions of
the laws of a State or political subdivi-
sion of a State (including franchise
taxes).

(5) Income taxr component means that
part of the cost of service that covers
income tax expenses allowable by the
Commission.

(6) Ratemaking purposes means for the
purpose of fixing, modifying, approv-
ing, disapproving or rejecting rates
under the Federal Power Act or the
Natural Gas Act.

(7) Tazx effect means the tax reduction
or addition associated with a specific
expense or revenue transaction.

(8) Transaction means an activity or
event that gives rise to an accounting
entry that is used in determining reve-
nues or expenses.

[46 FR 26636, May 14, 1981. Redesignated and
amended by Order 144-A, 47 FR 8342, Feb. 26,
1982; Redesignated by Order 545, 57 FR 53990,
Nov. 16, 1992]

§35.25 Construction work in progress.

(a) Applicability. This section applies
to any rate schedule filed under this
part by any public utility as defined in
subsection 201(e) of the Federal Power
Act.

(b) Definitions. For purposes of this
section:

(1) Constuction work in progress or
CWIP means any expenditure for public
utility plant in process of construction
that is properly included in Accounts
107 (construction work in progress) and
120.1 (nuclear fuel in process of refine-
ment, conversion, enrichment, and fab-
rication) of part 101 of this chapter, the
Uniform System of Accounts Pre-
scribed for Public Utilities and Licens-
ees Subject to the Provisions of the
Federal Power Act (Major and
Nonmajor), that would otherwise be el-
igible for allowance for funds used dur-
ing construction (AFUDC) treatment.

(2) Double whammy means a situation
which may arise when a wholesale elec-
tric rate customer embarks upon its
own or participates in a construction
program to supply itself with all or a
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portion of its future power needs,
thereby reducing its future dependence
on the CWIP of the rate applicant, but
is simultaneously forced to pay to the
CWIP public utility rate applicant the
CWIP portion of the wholesale rates
that reflects existing levels of service
or a different anticipated service level.

(3) Fuel conversion facility means any
addition to public utility plant that en-
ables a natural gas-burning plant to
convert to the use of other fuels, or
that enables an oil-burning plant to
convert to the use of other fuels, other
than natural gas. Such facilities in-
clude those that alter internal plant
workings, such as oil or coal burners,
soot blowers, bottom ash removal sys-
tems and concomitant air pollution
control facilities, and any facility
needed for receiving and storing the
fuel to which the plant is being con-
verted, which facility would not be nec-
essary if the plant continued to burn
gas or oil.

(4) Pollution control facility means an
identifiable structure or portions of a
structure that is designed to reduce the
amount of pollution produced by the
power plant, but does not include any
facility that reduces pollution by sub-
stituting a different method of genera-
tion or that generates the additional
power necessitated by the operation of
a pollution control facility.

(c) General rule. For purposes of any
initial rate schedule or any rate sched-
ule change filed under §35.12 or §35.13
of this part, a public utility may in-
clude in its rate base any costs of con-
struction work in progress (CWIP), in-
cluding allowance for funds used during
construction (AFUDC), as provided in
this section.

(1) Pollution control facilities—(i) Gen-
eral rule. Any CWIP for pollution con-
trol facilities allocable to electric
power sales for resale may be included
in the rate base of the public utility.

(i1) Qualification as a pollution control
facility. In determining whether a facil-
ity is a pollution control facility for
purposes of this section, the Commis-
sion will consider:

(A) Whether such facility is the type
facility described in the Internal Rev-
enue Service laws, 26 U.S.C. 169(d)(1), as
follows:
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‘““A new identifiable treatment facility
which is used * * * to abate or control water
or atmospheric pollution or contamination
by removing, altering, disposing, storing, or
preventing the creation or emission of pol-
lutants, contaminants, wastes or heat’’;

(B) Whether such facility has been
certified by a local, state, or federal
agency as being in conformity with, or
required by, a program of pollution
control;

(C) Other evidence showing that such
facilities are for pollution control.

(2) Fuel conversion facilities. Any
CWIP for fuel conversion facilities allo-
cable to electric power sales for resale
may be included in the rate base of the
public utility.

(3) Non-pollution control of fuel conver-
sion (non-PC/FC) CWIP. No more than
50 percent of any CWIP allocable to
electric power sales for resale not oth-
erwise included in rate base under
paragraphs (c¢) (1) and (2) of this sec-
tion, may be included in the rate base
of the public utility.

(4) Forward looking allocation ratios.
Every test period CWIP project re-
quested for wholesale rate base treat-
ment pursuant to §35.26(c)(1), (2), and
(3) of this part will be allocated to the
customer classes on the basis of for-
ward looking allocation ratios reflect-
ing the anticipated average annual use
the wholesale customers will make of
the system over the estimated service
life of the project. Supporting docu-
mentation, as required by §§35.12 and
35.13 of this part, must be in sufficient
detail to permit examination and
verification of the forward looking al-
location ratio’s recognition of each
wholesale customer’s plans, if any, for
future alternative or supplementary
power supplies. For the purpose of pre-
venting anticompetitive effects, in-
cluding CWIP-induced price squeeze
and double whammy, sufficient rec-
ognition of such plans may require the
public utility applicant to provide for
separate customer groups or provide
for a rate design incorporating selected
CWIP project credits.

(d) Effective date. If a public utility
proposes in its filed rates to include
CWIP in rate base under this section,
that portion of the rate related to
CWIP is collectable at the time the
general rates become effective pursu-
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ant to Commission order, whether or
not subject to refund, except as pro-
vided in paragraph (g) of this section.

(e) Discontinuance of AFUDC. On the
date that any proposed rate that in-
cludes CWIP in rate base becomes ef-
fective, a public utility that has in-
cluded CWIP in rate base must dis-
continue the capitalization of any
AFUDC related to those amounts of
CWIP is rate base.

(f) Accounting procedures. When a pub-
lic utility files to include CWIP in its
rate base pursuant to this section, it
must propose accounting procedures in
that rate schedule filing that:

(1) Ensure that wholesale customers
will not be charged for both capitalized
AFUDC and corresponding amounts of
CWIP proposed to be included in rate
base; and

(2) Ensure that wholesale customers
will not be charged for any cor-
responding AFUDC capitalized as a re-
sult of different accounting or rate-
making treatments accorded CWIP by
state or local regulatory authorities.

(g) Anticompetitive procedures—(1) Fil-
ing requirements. In order to facilitate
Commission review of the anticompeti-
tive effects of applications for CWIP
pursuant to §35.26(c)(3), a public utility
applying for rates based upon inclusion
of such CWIP in rate base must include
the following information in its filing:

(i) The percentage of the proposed in-
crease in the jurisdictional rate level
attributable to non-pollution control/
fuel conversion CWIP and the percent-
age of non-pollution control/fuel con-
version CWIP supporting the proposed
rate level;

(ii) The percentage of non-pollution
control/fuel conversion CWIP per-
mitted by the state or local commis-
sion supporting the current retail rates
of the public utility against which the
relevant wholesale customers compete;
and

(iii) Individual earned rate of return
analyses of each of the competing re-
tail rates developed on a basis fully
consistent with the wholesale cost of
service for the same test period if the
requested percentage of wholesale non-
pollution control/fuel conversion CWIP
exceeds that permitted by the relevant
state or local authority to support the
currently competing retail rates.
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(2) Preliminary relief. (i) If an inter-
venor in its initial pleading alleges
that a price squeeze will occur as a di-
rect result of the public utility’s re-
quest for CWIP pursuant to §35.26(c)(3),
makes a showing that it is likely to
incur harm if such CWIP is allowed
subject to refund, and makes a showing
of how the harm to the intervenor
would be mitigated or eliminated by
the types of preliminary relief re-
quested, the Commission will consider
preliminary relief at the suspension
stage of the case pursuant to paragraph
(g)(4) of this section. In determining
whether to grant preliminary relief,
the Commission will balance the fol-
lowing public interest considerations:

(A) The harm to the intervenor if it
is not granted preliminary relief from
the requested CWIP;

(B) The harm to the public utility if,
during the interim period of prelimi-
nary relief, the public utility is re-
quired to recover its financing charges
later through AFUDC rather than im-
mediately through CWIP; and

(C) Mitigating bias against invest-
ment in new plants, ensuring accurate
price signals, and fostering rate sta-
bility.

(ii) Whether or not preliminary relief
is granted at the suspension stage will
not preclude consideration of further
interim or final remedies later in the
preceedings, if warranted.

(3) If the Commission makes a final
determinaion that a price squeeze due
solely to allowance of a lower percent-
age of non-pollution control/fuel con-
version CWIP in the public utility’s re-
tail rate base than allowed by this
Commission, the Commission will con-
sider an adjustment to non-pollution
control/fuel conversion CWIP in order
to eliminate or mitigate the price
squeeze.

(4) If an intervenor meets the re-
quirements of paragraph (g)(2) of this
section, the Commission, depending on
the type of showing made including the
likelihood, immediacy, and severity of
any anticompetitive harm, may:

(i) Suspend the entire rate increase
or all or a portion of the non-pollution
control/fuel conversion CWIP compo-
nent for up to five months;

(ii) Allow all or a portion of the non-
pollution control/fuel conversion CWIP
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only prospectively from the issuance of
the Commission’s final order on rehear-
ing on the matter; or

(iii) Take such other action as is
proper under the circumstances.

[Order 474, 52 FR 23965, June 26, 1987, as
amended by Order 474-A, 52 FR 35702, Sept.
23, 1987; Order 474-B, 54 FR 32804, Aug. 10,
1989. Redesignated by Order 545, 57 FR 53990,
Nov. 16, 1992, as amended by Order 626, 67 FR
36096, May 23, 2002]

§35.26 Recovery of stranded costs by
public utilities and transmitting
utilities.

(a) Purpose. This section establishes
the standards that a public utility or
transmitting utility must satisfy in
order to recover stranded costs.

(b) Definitions—1) Wholesale stranded
cost means any legitimate, prudent and
verifiable cost incurred by a public
utility or a transmitting utility to pro-
vide service to:

(i) A wholesale requirements cus-
tomer that subsequently becomes, in
whole or in part, an unbundled whole-
sale transmission services customer of
such public utility or transmitting
utility; or

(ii) A retail customer that subse-
quently becomes, either directly or
through another wholesale trans-
mission purchaser, an unbundled
wholesale transmission services cus-
tomer of such public utility or trans-
mitting utility.

(2) Wholesale requirements customer
means a customer for whom a public
utility or transmitting utility provides
by contract any portion of its bundled
wholesale power requirements.

(3) Wholesale transmission services
means the transmission of electric en-
ergy sold, or to be sold, at wholesale in
interstate commerce or ordered pursu-
ant to section 211 of the Federal Power
Act (FPA).

(4) Wholesale requirements contract
means a contract under which a public
utility or transmitting utility provides
any portion of a customer’s bundled
wholesale power requirements.

(5) Retail stranded cost means any le-
gitimate, prudent and verifiable cost
incurred by a public utility to provide
service to a retail customer that subse-
quently becomes, in whole or in part,
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an unbundled retail transmission serv-
ices customer of that public utility.

(6) Retail transmission services means
the transmission of electric energy
sold, or to be sold, in interstate com-
merce directly to a retail customer.

(T) New wholesale requirements contract
means any wholesale requirements con-
tract executed after July 11, 1994, or ex-
tended or renegotiated to be effective
after July 11, 1994.

(8) Existing wholesale requirements con-
tract means any wholesale requirements
contract executed on or before July 11,
1994.

(c) Recovery of wholesale stranded
costs—1) General requirement. A public
utility or transmitting utility will be
allowed to seek recovery of wholesale
stranded costs only as follows:

(i) No public utility or transmitting
utility may seek recovery of wholesale
stranded costs if such recovery is ex-
plicitly prohibited by a contract or set-
tlement agreement, or by any power
sales or transmission rate schedule or
tariff.

(ii) No public utility or transmitting
utility may seek recovery of stranded
costs associated with a new wholesale
requirements contract if such contract
does not contain an exit fee or other
explicit stranded cost provision.

(iii) If wholesale stranded costs are
associated with a new wholesale re-
quirements contract containing an exit
fee or other explicit stranded cost pro-
vision, and the seller under the con-
tract is a public utility, the public util-
ity may seek recovery of such costs, in
accordance with the contract, through
rates for electric energy under sections
205-206 of the FPA. The public utility
may not seek recovery of such costs
through any transmission rate for FPA
section 205 or 211 transmission services.

(iv) If wholesale stranded costs are
associated with a new wholesale re-
quirements contract, and the seller
under the contract is a transmitting
utility but not also a public utility, the
transmitting utility may not seek an
order from the Commission allowing
recovery of such costs.

(v) If wholesale stranded costs are as-
sociated with an existing wholesale re-
quirements contract, if the seller under
such contract is a public utility, and if
the contract does not contain an exit
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fee or other explicit stranded cost pro-
vision, the public utility may seek re-
covery of stranded costs only as fol-
lows:

(A) If either party to the contract
seeks a stranded cost amendment pur-
suant to a section 205 or section 206 fil-
ing under the FPA made prior to the
expiration of the contract, and the
Commission accepts or approves an
amendment permitting recovery of
stranded costs, the public utility may
seek recovery of such costs through
FPA section 205-206 rates for electric
energy.

(B) If the contract is not amended to
permit recovery of stranded costs as
described in paragraph (c)(1)(v)(A) of
this section, the public utility may file
a proposal, prior to the expiration of
the contract, to recover stranded costs
through FPA section 205-206 or section
211-212 rates for wholesale trans-
mission services to the customer.

(vi) If wholesale stranded costs are
associated with an existing wholesale
requirements contract, if the seller
under such contract is a transmitting
utility but not also a public utility,
and if the contract does not contain an
exit fee or other explicit stranded cost
provision, the transmitting utility may
seek recovery of stranded costs
through FPA section 211-212 trans-
mission rates.

(vii) If a retail customer becomes a
legitimate wholesale transmission cus-
tomer of a public utility or transmit-
ting utility, e.g., through
municipalization, and costs are strand-
ed as a result of the retail-turned-
wholesale customer’s access to whole-
sale transmission, the utility may seek
recovery of such costs through FPA
section 205-206 or section 211-212 rates
for wholesale transmission services to
that customer.

(2) Evidentiary  demonstration  for
wholesale stranded cost recovery. A pub-
lic utility or transmitting utility seek-
ing to recover wholesale stranded costs
in accordance with paragraphs (c)(1) (v)
through (vii) of this section must dem-
onstrate that:

(i) It incurred costs to provide service
to a wholesale requirements customer
or retail customer based on a reason-
able expectation that the utility would
continue to serve the customer;
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(ii) The stranded costs are not more
than the customer would have contrib-
uted to the utility had the customer
remained a wholesale requirements
customer of the utility, or, in the case
of a retail-turned-wholesale customer,
had the customer remained a retail
customer of the utility; and

(iii) The stranded costs are derived
using the following formula: Stranded
Cost Obligation = (Revenue Stream Es-
timate—Competitive Market Value Es-
timate) x Length of Obligation (reason-
able expectation period).

(3) Rebuttable presumption. If a public
utility or transmitting utility seeks re-
covery of wholesale stranded costs as-
sociated with an existing wholesale re-
quirements contract, as permitted in
paragraph (c)(1) of this section, and the
existing wholesale requirements con-
tract contains a notice provision, there
will be a rebuttable presumption that
the utility had no reasonable expecta-
tion of continuing to serve the cus-
tomer beyond the term of the notice
provision.

(4) Procedure for customer to obtain
stranded cost estimate. A customer under
an existing wholesale requirements
contract with a public utility seller
may obtain from the seller an estimate
of the customer’s stranded cost obliga-
tion if it were to leave the public util-
ity’s generation supply system by fil-
ing with the public utility a request for
an estimate at any time prior to the
termination date specified in its con-
tract.

(i) The public utility must provide a
response within 30 days of receiving the
request. The response must include:

(A) An estimate of the customer’s
stranded cost obligation based on the
formula in paragraph (c)(2)(iii) of this
section;

(B) Supporting detail indicating how
each element in the formula was de-
rived;

(C) A detailed rationale justifying
the basis for the utility’s reasonable
expectation of continuing to serve the
customer beyond the termination date
in the contract;

(D) An estimate of the amount of re-
leased capacity and associated energy
that would result from the customer’s
departure; and
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(E) The utility’s proposal for any
contract amendment needed to imple-
ment the customer’s payment of
stranded costs.

(ii) If the customer disagrees with
the utility’s response, it must respond
to the utility within 30 days explaining
why it disagrees. If the parties cannot
work out a mutually agreeable resolu-
tion, they may exercise their rights to
Commission resolution under the FPA.

(6) A customer must be given the op-
tion to market or broker a portion or
all of the capacity and energy associ-
ated with any stranded costs claimed
by the public utility.

(i) To exercise the option, the cus-
tomer must so notify the utility in
writing no later than 30 days after the
public utility files its estimate of
stranded costs for the customer with
the Commission.

(A) Before marketing or brokering
can begin, the utility and customer
must execute an agreement identi-
fying, at a minimum, the amount and
the price of capacity and associated en-
ergy the customer is entitled to sched-
ule, and the duration of the customer’s
marketing or brokering of such capac-
ity and energy.

(ii) If agreement over marketing or
brokering cannot be reached, and the
parties seek Commission resolution of
disputed issues, upon issuance of a
Commission order resolving the dis-
puted issues, the customer may re-
evaluate its decision in paragraph
(c)(5)(i) of this section to exercise the
marketing or brokering option. The
customer must notify the utility in
writing within 30 days of issuance of
the Commission’s order resolving the
disputed issues whether the customer
will market or broker a portion or all
of the capacity and energy associated
with stranded costs allowed by the
Commission.

(iii) If a customer undertakes the
brokering option, and the customer’s
brokering efforts fail to produce a
buyer within 60 days of the date of the
brokering agreement entered into be-
tween the customer and the utility, the
customer shall relinquish all rights to
broker the released capacity and asso-
ciated energy and will pay stranded
costs as determined by the formula in
paragraph (c¢)(2)(iii) of this section.
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(d) Recovery of retail stranded costs—1)
General requirement. A public utility
may seek to recover retail stranded
costs through rates for retail trans-
mission services only if the state regu-
latory authority does not have author-
ity under state law to address stranded
costs at the time the retail wheeling is
required.

(2) Evidentiary demonstration necessary
for retail stranded cost recovery. A public
utility seeking to recover retail strand-
ed costs in accordance with paragraph
(d)(1) of this section must demonstrate
that:

(i) It incurred costs to provide service
to a retail customer that obtains retail
wheeling based on a reasonable expec-
tation that the utility would continue
to serve the customer; and

(ii) The stranded costs are not more
than the customer would have contrib-
uted to the utility had the customer
remained a retail customer of the util-
ity.

[Order 888-A, 62 FR 12460, Mar. 14, 1997]

§35.27 Power sales at market-based
rates.

(a) Notwithstanding any other re-
quirements, any public utility seeking
authorization to engage in sales for re-
sale of electric energy at market-based
rates shall not be required to dem-
onstrate any lack of market power in
generation with respect to sales from
capacity for which construction has
commenced on or after July 9, 1996.

(b) Nothing in this part—

(1) Shall be construed as preempting
or affecting any jurisdiction a state
commission or other state authority
may have under applicable state and
federal law, or

(2) Limits the authority of a state
commission in accordance with state
and federal law to establish

(i) Competitive procedures for the ac-
quisition of electric energy, including
demand-side management, purchased
at wholesale, or

(ii) Non-discriminatory fees for the
distribution of such electric energy to
retail consumers for purposes estab-
lished in accordance with state law.

(c) Reporting requirement. Any public
utility with the authority to engage in
sales for resale of electric energy in
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interstate commerce at market-based
rates shall be subject to the following:

(1) As a condition of obtaining and
retaining market-based rate authority,
a public utility with market-based rate
authority must timely report to the
Commission any change in status that
would reflect a departure from the
characteristics the Commission relied
upon in granting market-based rate au-
thority. A change in status includes,
but is not limited to, each of the fol-
lowing:

(i) Ownership or control of genera-
tion or transmission facilities or inputs
to electric power production other than
fuel supplies, or

(ii) Affiliation with any entity not
disclosed in the application for mar-
ket-based rate authority that owns or
controls generation or transmission fa-
cilities or inputs to electric power pro-
duction, or affiliation with any entity
that has a franchised service area.

(2) Any change in status subject to
paragraph (c)(1) of this section must be
filed no later than 30 days after the
change in status occurs.

[Order 888, 61 FR 21693, May 10, 1996, as
amended by Order 652, 70 FR 8269, Feb. 18,
2005]

§35.28 Non-discriminatory open access
transmission tariff.

(a) Applicability. This section applies
to any public utility that owns, con-
trols or operates facilities used for the
transmission of electric energy in
interstate commerce and to any non-
public utility that seeks voluntary
compliance with jurisdictional trans-
mission tariff reciprocity conditions.

(b) Definitions—(1) Requirements serv-
ice agreement means a contract or rate
schedule under which a public utility
provides any portion of a customer’s
bundled wholesale power requirements.

(2) Economy energy coordination agree-
ment means a contract, or service
schedule thereunder, that provides for
trading of electric energy on an ‘‘if, as
and when available’’ basis, but does not
require either the seller or the buyer to
engage in a particular transaction.

(3) Non-economy energy coordination
agreement means any non-requirements
service agreement, except an economy
energy coordination agreement as de-
fined in paragraph (b)(2) of this section.
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(c) Non-discriminatory open access
transmission tariffs—(1) Every public
utility that owns, controls or operates
facilities used for the transmission of
electric energy in interstate commerce
must have on file with the Commission
a tariff of general applicability for
transmission services, including ancil-
lary services, over such facilities. Such
tariff must be the open access pro
forma tariff contained in Order No. 888,
FERC Stats. & Regs. 931,036 (Final
Rule on Open Access and Stranded
Costs) or such other open access tariff
as may be approved by the Commission
consistent with Order No. 888, FERC
Stats. & Regs. 131,036.

(1) Subject to the exceptions in para-
graphs (¢)(1)(i1), (c)(1)(iii), and (c)(1)(Ev)
of this section, the pro forma tariff
contained in Order No. 888, FERC
Stats. & Regs. 931,036, and accom-
panying rates, must be filed no later
than 60 days prior to the date on which
a public utility would engage in a sale
of electric energy at wholesale in inter-
state commerce or in the transmission
of electric energy in interstate com-
merce.

(ii) If a public utility owns, controls
or operates facilities used for the
transmission of electric energy in
interstate commerce as of July 9, 1996,
it must file the pro forma tariff con-
tained in Order No. 888, FERC Stats. &
Regs. 431,036, pursuant to section 206 of
the FPA and accompanying rates pur-
suant to section 205 of the FPA, no
later than July 9, 1996. However, if a
public utility has already filed, or has
on file, an open access tariff and ac-
companying rates as of April 24, 1996, it
may, but is not required to, file new
rates with its section 206 pro forma tar-
iff filing.

(iii) If a public utility owns, controls
or operates transmission facilities used
for the transmission of electric energy
in interstate commerce as of July 9,
1996, such facilities are jointly owned
with a non-public utility, and the joint
ownership contract prohibits trans-
mission service over the facilities to
third parties, the public utility with
respect to access over the public util-
ity’s share of the jointly owned facili-
ties must file no later than December
31, 1996 the pro forma tariff contained
in Order No. 883, FERC Stats. & Regs.
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431,036, pursuant to section 206 of the
FPA and accompanying rates pursuant
to section 205 of the FPA.

(iv) If a public utility obtains a waiv-
er of the tariff requirement pursuant to
paragraph (d) of this section, it does
not need to file the pro forma tariff re-
quired by this section.

(v) Any public utility that seeks a de-
viation from the pro forma tariff con-
tained in Order No. 888, FERC Stats. &
Regs. 431,036, must demonstrate that
the deviation is consistent with the
principles of Order No. 888, FERC
Stats. & Regs. 131,036.

(vi) Each public utility’s open access
transmission tariff must include the
standards incorporated by reference in
part 38 of this chapter.

(2) Every public utility that owns,
controls or operates facilities used for
the transmission of electric energy in
interstate commerce, and that uses
those facilities to engage in wholesale
sales and/or purchases of electric en-
ergy, or unbundled retail sales of elec-
tric energy, must take transmission
service for such sales and/or purchases
under the open access tariff filed pursu-
ant to this section.

(i) Subject to the exceptions in para-
graphs (c¢)(2)(ii) and (c)(3)(iv) of this
section, this requirement is effective
on the date that such public utility en-
gages in a wholesale sale or purchase of
electric energy or any unbundled retail
sale of electric energy, but no earlier
than July 9, 1996.

(ii) For sales of electric energy pur-
suant to a requirements service agree-
ment executed on or before July 9, 1996,
this requirement will not apply unless
separately ordered by the Commission.
For sales of electric energy pursuant to
a bilateral economy energy coordina-
tion agreement executed on or before
July 9, 1996, this requirement is effec-
tive on December 31, 1996. For sales of
electric energy pursuant to a bilateral
non-economy energy coordination
agreement executed on or before July
9, 1996, this requirement will not apply
unless separately ordered by the Com-
mission.

(3) Every public utility that owns,
controls or operates facilities used for
the transmission of electric energy in
interstate commerce, and that is a
member of a power pool, public utility
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holding company, or other multi-lat-
eral trading arrangement or agreement
that contains transmission rates,
terms or conditions, must file a joint
pool-wide or system-wide open access
transmission pro forma tariff.

(i) For any power pool, public utility
holding company or other multi-lateral
arrangement or agreement that con-
tains transmission rates, terms or con-
ditions and that is executed after July
9, 1996, this requirement is effective on
the date that transactions begin under
the arrangement or agreement.

(ii) For any public utility holding
company arrangement or agreement
that contains transmission rates,
terms or conditions and that is exe-
cuted on or before July 9, 1996, this re-
quirement is effective July 9, 1996, ex-
cept for the Central and South West
System, which must comply no later
than December 31, 1996.

(iii) For any power pool or multi-lat-
eral arrangement or agreement other
than a public utility holding company
arrangement or agreement, that con-
tains transmission rates, terms or con-
ditions and that is executed prior to
July 9, 1996, this requirement is effec-
tive on December 31, 1996.

(iv) A public utility member of a
power pool, public utility holding com-
pany or other multi-lateral arrange-
ment or agreement that contains
transmission rates, terms or conditions
and that is executed on or before July
9, 1996 must begin to take service under
a joint pool-wide or system-wide pro
forma tariff for wholesale trades
among the pool or system members no
later than December 31, 1996.

(d) Waivers. A public utility subject
to the requirements of this section and
Order No. 889, FERC Stats. & Regs.
431,037 (Final Rule on Open Access
Same-Time Information System and
Standards of Conduct) may file a re-
quest for waiver of all or part of the re-
quirements of this section, or Part 37
(Open Access Same-Time Information
System and Standards of Conduct for
Public Utilities), for good cause shown.
Except as provided in paragraph (f) of
this section, an application for waiver
must be filed either:

(i) No later than July 9, 1996 or
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(ii) No later than 60 days prior to the
time the public utility would otherwise
have to comply with the requirement.

(e) Non-public wutility procedures for
tariff reciprocity compliance. (1) A non-
public utility may submit a trans-
mission tariff and a request for declar-
atory order that its voluntary trans-
mission tariff meets the requirements
of Order No. 888 (Final Rule on Open
Access and Stranded Costs).

(i) Any submittal and request for de-
claratory order submitted by a non-
public utility will be provided an NJ
(non-jurisdictional) docket designa-
tion.

(ii) If the submittal is found to be an
acceptable transmission tariff, an ap-
plicant in a Federal Power Act (FPA)
section 211 case against the non-public
utility shall have the burden of proof
to show why service under the open ac-
cess tariff is not sufficient and why a
section 211 order should be granted.

(2) A non-public utility may file a re-
quest for waiver of all or part of the
reciprocity conditions contained in a
public utility open access tariff, for
good cause shown. An application for
waiver may be filed at any time.

(f) Standard generator interconnection
procedures and agreements. (1) Every
public utility that is required to have
on file a non-discriminatory open ac-
cess transmission tariff under this sec-
tion must amend such tariff by adding
the standard interconnection proce-
dures and agreement contained in
Order No. 2003, FERC Stats. & Regs. &
31,146 (Final Rule on Generator Inter-
connection), as amended by the Com-
mission in Order No. 661, FERC Stats.
& Regs. 931,186 (Final Rule on Inter-
connection for Wind Energy), and the
standard small generator interconnec-
tion procedures and agreement con-
tained in Order No. 2006, FERC Stats. &
Regs. 131,180 (Final Rule on Small Gen-
erator Interconnection), or such other
interconnection procedures and agree-
ments as may be approved by the Com-
mission consistent with Order No. 2003,
FERC Stats. & Regs. & 31,146 (Final
Rule on Generator Interconnection)
and Order No. 2006, FERC Stats. &
Regs. 131,180 (Final Rule on Small Gen-
erator Interconnection).
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(i) The amendment to implement the
Final Rule on Generator Interconnec-
tion required by the preceding sub-
section must be filed no later than Jan-
uary 20, 2004.

(ii) The amendment to implement
the Final Rule on Small Generator
Interconnection required by the pre-
ceding subsection must be filed no
later than August 12, 2005.

(iii) The amendment to implement
the Final Rule on Interconnection for
Wind Energy required by the preceding
subsection must be filed no later than
December 30, 2005.

(iv) Any public utility that seeks a
deviation from the standard inter-
connection procedures and agreement
contained in Order No. 2003, FERC
Stats. & Regs. & 31,146 (Final Rule on
Generator Interconnection), as amend-
ed by the Commission in Order No. 661,
FERC Stats. & Regs. 931,186 (Final
Rule on Interconnection for Wind En-
ergy), or the standard small generator
interconnection procedures and agree-
ment contained in Order No. 2006,
FERC Stats. & Regs. 931,180 (Final
Rule on Small Generator Interconnec-
tion), must demonstrate that the devi-
ation is consistent with the principles
of either Order No. 2003, FERC Stats. &
Regs. & 31,146 (Final Rule on Generator
Interconnection) or Order No. 2006,
FERC Stats. & Regs. 931,180 (Final
Rule on Small Generator Interconnec-
tion).

(2) The non-public utility procedures
for tariff reciprocity compliance de-
scribed in paragraph (e) of this section
are applicable to the standard inter-
connection procedures and agreements.

(3) A public utility subject to the re-
quirements of this paragraph per-
taining to the Final Rule on Generator
Interconnection may file a request for
waiver of all or part of the require-
ments of this paragraph, for good cause
shown. An application for waiver must
be filed either:

(i) No later than January 20, 2004, or

(ii) No later than 60 days prior to the
time the public utility would otherwise
have to comply with the requirements
of this paragraph.

(4) A public utility subject to the re-
quirements of this paragraph per-
taining to the Final Rule on Small
Generator Interconnection may file a
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request for waiver of all or part of the
requirements of this paragraph, for
good cause shown. An application for
waiver must be filed either:

(i) No later than August 12, 2005, or

(ii) No later than 60 days prior to the
time the public utility would otherwise
have to comply with the requirements
of this paragraph.

[Order 888, 61 FR 21693, May 10, 1996, as
amended by Order 2003, 68 FR 49929, Aug. 19,
2003; Order 2006, 70 FR 34240, June 13, 2005;
Order 661, 70 FR 75014, Dec. 19, 2005; Order 676,
71 FR 26212, May 4, 2006]

EFFECTIVE DATE NOTE: At 72 FR 12942, Mar.
15, 2007, §35.28 was amended by redesignating
paragraphs (d)(i) and (d)(ii) as paragraphs
(d)(1) and (d)(2) and revising paragraph (c),
newly redesignated paragraph (d)(1) and
(e)(1) introductory text (ii), effective May 14,
2007. For the convenience of the user, the
added and revised text is set forth as follows:

§35.28 Non-discriminatory open access
transmission tariff.
* * * * *

(c) Non-discriminatory open access trans-
mission tariffs. (1) Every public utility that
owns, controls, or operates facilities used for
the transmission of electric energy in inter-
state commerce must have on file with the
Commission a tariff of general applicability
for transmission services, including ancil-
lary services, over such facilities. Such tariff
must be the open access pro forma tariff con-
tained in Order No. 883, FERC Stats. & Regs.
931,036 (Final Rule on Open Access and
Stranded Costs), as revised by the open ac-
cess pro forma tariff contained in Order No.
890, FERC Stats. & Regs. {31,241 (Final Rule
on Open Access Reforms), or such other open
access tariff as may be approved by the Com-
mission consistent with Order No. 888, FERC
Stats. & Regs 31,306 and Order No. 890,
FERC Stats. & Regs. 131,241.

(i) Subject to the exceptions in paragraphs
(©)(DH(D), (e)(1)(ii), (e)(1)(iv) and (c)(1)(v) of
this section, the pro forma tariff contained
in Order No. 888, FERC Stats. & Regs.
931,036, as revised by the open access pro
forma tariff contained in Order No. 890,
FERC Stats. & Regs. 131,241, and accom-
panying rates, must be filed no later than 60
days prior to the date on which a public util-
ity would engage in a sale of electric energy
at wholesale in interstate commerce or in
the transmission of electric energy in inter-
state commerce.

(ii) If a public utility owns, controls, or op-
erates facilities used for the transmission of
electric energy in interstate commerce as of
May 14, 2007, it must file the revisions to the
pro forma tariff contained in Order No. 890,
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FERC Stats. & Regs. 131,241, pursuant to sec-
tion 206 of the FPA and accompanying rates
pursuant to section 205 of the FPA in accord-
ance with the procedures set forth in Order
No. 890, FERC Stats. & Regs §31,241.

(iii) If a public utility owns, controls, or
operates transmission facilities used for the
transmission of electric energy in interstate
commerce as of May 14, 2007, such facilities
are jointly owned with a non-public utility,
and the joint ownership contract prohibits
transmission service over the facilities to
third parties, the public utility with respect
to access over the public utility’s share of
the jointly owned facilities must file no later
than May 14, 2007 the revisions to the pro
forma tariff contained in Order No. 890,
FERC Stats. & Regs. 131,241, pursuant to sec-
tion 206 of the FPA and accompanying rates
pursuant to section 205 of the FPA.

(iv) Any public utility whose transmission
facilities are under the independent control
of a Commission-approved ISO or RTO may
satisfy its obligation under paragraph (c)(1)
of this section, with respect to such facili-
ties, through the open access transmission
tariff filed by the ISO or RTO.

(v) If a public utility obtains a waiver of
the tariff requirement pursuant to paragraph
(d) of this section, it does not need to file the
pro forma tariff required by this section.

(vi) Any public utility that seeks a devi-
ation from the pro forma tariff contained in
Order No. 888, FERC Stats. & Regs. 131,036,
as revised in Order No. 890, FERC Stats. &
Regs. 131,241, must demonstrate that the de-
viation is consistent with the principles of
Order No. 888, FERC Stats. & Regs 31,036
and Order No. 890, FERC Stats. & Regs.
931,241.

(vii) Each public utility’s open access
transmission tariff must include the stand-
ards incorporated by reference in part 38 of
this chapter.

(2) Subject to the exceptions in paragraphs
(c)(2)(i) and (c)(3)(iii) of this section, every
public utility that owns, controls, or oper-
ates facilities used for the transmission of
electric energy in interstate commerce, and
that uses those facilities to engage in whole-
sale sales and/or purchases of electric en-
ergy, or unbundled retail sales of electric en-
ergy, must take transmission service for
such sales and/or purchases under the open
access transmission tariff filed pursuant to
this section.

(i) For sales of electric energy pursuant to
a requirements service agreement executed
on or before July 9, 1996, this requirement
will not apply unless separately ordered by
the Commission. For sales of electric energy
pursuant to a bilateral economy energy co-
ordination agreement executed on or before
July 9, 1996, this requirement is effective on
December 31, 1996. For sales of electric en-
ergy pursuant to a bilateral non-economy
energy coordination agreement executed on
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or before July 9, 1996, this requirement will
not apply unless separately ordered by the
Commission.

(ii) [Reserved]

(3) Every public utility that owns, con-
trols, or operates facilities used for the
transmission of electric energy in interstate
commerce, and that is a member of a power
pool, public utility holding company, or
other multi-lateral trading arrangement or
agreement that contains transmission rates,
terms or conditions, must have on file a
joint pool-wide or system-wide open access
transmission tariff, which tariff must be the
pro forma tariff contained in Order No. 888,
FERC Stats. & Regs. 131,036, as revised by
the pro forma tariff contained in Order No.
890, FERC Stats. & Regs. 31,241, or such
other open access tariff as may be approved
by the Commission consistent with Order
No. 888, FERC Stats. & Regs. 131,036 and
Order No. 890, FERC Stats. & Regs. §31,241.

(i) For any power pool, public utility hold-
ing company or other multi-lateral arrange-
ment or agreement that contains trans-
mission rates, terms or conditions and that
is executed after May 14, 2007, this require-
ment is effective on the date that trans-
actions begin under the arrangement or
agreement.

(ii) For any power pool, public utility hold-
ing company or other multi-lateral arrange-
ment or agreement that contains trans-
mission rates, terms or conditions and that
is executed on or before May 14, 2007, a public
utility member of such power pool, public
utility holding company or other multi-lat-
eral arrangement or agreement that owns,
controls, or operates facilities used for the
transmission of electric energy in interstate
commerce must file the revisions to its joint
pool-wide or system-wide contained in Order
No. 890, FERC Stats. & Regs. {31,241, pursu-
ant to section 206 of the FPA and accom-
panying rates pursuant to section 205 of the
FPA in accordance with the procedures set
forth in Order No. 890, FERC Stats. & Regs
931,241.

(iii) A public utility member of a power
pool, public utility holding company or other
multi-lateral arrangement or agreement
that contains transmission rates, terms or
conditions and that is executed on or before
July 9, 1996 must take transmission service
under a joint pool-wide or system-wide open
access transmission tariff filed pursuant to
this section for wholesale trades among the
pool or system members.

(4) Consistent with paragraph (c)(1) of this
section, every Commission-approved ISO or
RTO must have on file with the Commission
a tariff of general applicability for trans-
mission services, including ancillary serv-
ices, over such facilities. Such tariff must be
the pro forma tariff contained in Order No.
888, FERC Stats. & Regs. 131,036, as revised
by the pro forma tariff contained in Order
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No. 890, FERC Stats. & Regs. {31,241, or such
other open access tariff as may be approved
by the Commission consistent with Order
No. 888, FERC Stats. & Reg. 931,036 and
Order No. 890, FERC Stats. & Regs. {31,241.

(i) Subject to paragraph (c)(4)(ii) of this
section, a Commission-approved ISO or RTO
must file the revisions to the pro forma tar-
iff contained in Order No. 890, FERC Stats. &
Regs. 431,241, pursuant to section 206 of the
FPA and accompanying rates pursuant to
section 205 of the FPA in accordance with
the procedures set forth in Order No. 890,
FERC Stats. & Regs §31,241.

(ii) If a Commission-approved ISO or RTO
can demonstrate that its existing open ac-
cess tariff is consistent with or superior to
the revisions to the pro forma tariff con-
tained in Order No. 888, FERC Stats. & Regs.
931,036, as revised by the pro forma tariff in
Order No. 890, FERC Stats. & Regs. 131,241,
or any portions thereof, the Commission-ap-
proved ISO or RTO may instead set forth
such demonstration in its filing pursuant to
section 206 in accordance with the proce-
dures set forth in Order No. 890, FERC Stats.
& Regs 931,241.

(d) Waivers. * * *

(1) No later than May 14, 2007, or

* * * * *

(e) Non-public utility procedures for tariff rec-
iprocity compliance. (1) A non-public utility
may submit a transmission tariff and a re-
quest for declaratory order that its vol-
untary transmission tariff meets the require-
ments of Order No. 888, FERC Stats. & Regs.
931,036 and Order No. 890, FERC Stats. &
Regs. 131,241.

* * * * *

(ii) If the submittal is found to be an ac-
ceptable transmission tariff, an applicant in
a Federal Power Act (FPA) section 211 or
211A proceeding against the non-public util-
ity shall have the burden of proof to show
why service under the open access tariff is
not sufficient and why a section 211 or 211A
order should be granted.

* * * * *

§35.29 Treatment of special assess-
ments levied under the Atomic En-
ergy Act of 1954, as amended by
Title XI of the Energy Policy Act of
1992.

The costs that public utilities incur
relating to special assessments under
the Atomic Energy Act of 1954, as
amended by the Energy Policy Act of
1992, are costs that may be reflected in
jurisdictional rates. Public utilities

§35.29

seeking to recover the costs incurred
relating to special assessments shall
comply with the following procedures.

(a) Fuel adjustment clauses. In com-
puting the Account 518 cost of nuclear
fuel pursuant to §35.14(a)(6), utilities
seeking to recover the costs of special
assessments through their fuel adjust-
ment clauses shall:

(1) Deduct any expenses associated
with special assessments included in
Account 518;

(2) Add to Account 518 one-twelfth of
any payments made for special assess-
ments within the 12-month period end-
ing with the current month; and

(3) Deduct from Account 518 one-
twelfth of any refunds of payments
made for special assessments received
within the 12-month period ending with
the current month that is received
from the Federal government because
the public utility has contested a spe-
cial assessment or overpaid a special
assessment.

(b) Cost of service data requirements.
Public utilities filing rate applications
under §§35.12 or 35.13 (regardless of
whether the utility elects the abbre-
viated, unadjusted Period I, adjusted
Period I, or Period II cost support re-
quirements) must submit cost data
that is computed in accordance with
the requirements specified in para-
graphs (a) (1), (2) and (3) of this section.

(c) Formula rates. Public utilities
with formula rates on file that provide
for the automatic recovery of nuclear
fuel costs must reflect the costs of spe-
cial assessments in accordance with
the requirements specified in para-
graphs (a) (1), (2) and (3) of this section.

[Order 557, 58 FR 51221, Oct. 1, 1993. Redesig-
nated by Order 888, 61 FR 21692, May 10, 1996]

Subpart D—Procedures and Re-
quirements for Public Utility
Sales of Power to Bonneville
Power Administration Under
Northwest Power Act

AUTHORITY: Federal Power Act, 16 U.S.C.
792-828c (1976 and Supp. IV 1980) and Pacific
Northwest Electric Power Planning and Con-
servation Act, 16 U.S.C. 830-839h (Supp. IV
(1980)).
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