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Subpart A—General

PURPOSES, APPLICABILITY, AND REGULA-
TIONS THAT APPLY TO THIS PROGRAM

§300.1 Purposes.

The purposes of this part are—

(a) To ensure that all children with
disabilities have available to them a
free appropriate public education that
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emphasizes special education and re-
lated services designed to meet their
unique needs and prepare them for em-
ployment and independent living;

(b) To ensure that the rights of chil-
dren with disabilities and their parents
are protected;

(c) To assist States, localities, edu-
cational service agencies, and Federal
agencies to provide for the education of
all children with disabilities; and

(d) To assess and ensure the effective-
ness of efforts to educate children with
disabilities.

(Authority: 20 U.S.C. 1400 note)

§300.2 Applicability of this part to
State, local, and private agencies.

(a) States. This part applies to each
State that receives payments under
Part B of the Act.

(b) Public agencies within the State.
The provisions of this part—

(1) Apply to all political subdivisions
of the State that are involved in the
education of children with disabilities,
including—

(i) The State educational agency
(SEA);

(ii) Local educational agencies
(LEAs), educational service agencies
(ESAs), and public charter schools that
are not otherwise included as LEAs or
ESAs and are not a school of an LEA or
ESA;

(iii) Other State agencies and schools
(such as Departments of Mental Health
and Welfare and State schools for chil-
dren with deafness or children with
blindness); and

(iv) State and local juvenile and
adult correctional facilities; and

(2) Are binding on each public agency
in the State that provides special edu-
cation and related services to children
with disabilities, regardless of whether
that agency is receiving funds under
Part B.

(c) Private schools and facilities. Each
public agency in the State is respon-
sible for ensuring that the rights and
protections under Part B of the Act are
given to children with disabilities—

(1) Referred to or placed in private
schools and facilities by that public
agency; or
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(2) Placed in private schools by their
parents under the provisions of
§300.403(c).

(Authority: 20 U.S.C. 1412)

§300.3 Regulations that apply.

The following regulations apply to
this program:

(a) 34 CFR part 76 (State-Adminis-
tered Programs) except for §§76.125—
76.137 and 76.650-76.662.

(b) 34 CFR part 77 (Definitions).

(c) 34 CFR part 79 (Intergovernmental
Review of Department of Education
Programs and Activities).

(d) 34 CFR part 80 (Uniform Adminis-
trative Requirements for Grants and
Cooperative Agreements to State and
Local Governments).

(e) 34 CFR part 81 (General Education
Provisions Act—Enforcement).

(f) 3@ CFR part 82 (New Restrictions
on Lobbying).

(g) 34 CFR part 85 (Government-wide
Debarment and Suspension (Non-
procurement) and Government-wide
Requirements for Drug-Free Workplace
(Grants)).

(h) The regulations in this part—34
CFR part 300 (Assistance for Education
of Children with Disabilities).

(Authority: 20 U.S.C. 1221e-3(a)(1))
DEFINITIONS USED IN THIS PART

§300.4 Act.

As used in this part, Act means the
Individuals with Disabilities Education
Act (IDEA), as amended.

(Authority: 20 U.S.C. 1400(a))

§300.5

As used in this part, Assistive tech-
nology device means any item, piece of
equipment, or product system, whether
acquired commercially off the shelf,
modified, or customized, that is used to
increase, maintain, or improve the
functional capabilities of a child with a
disability.

Assistive technology device.

(Authority: 20 U.S.C. 1401(1))

§300.6 Assistive technology service.

As used in this part, Assistive tech-
nology service means any service that
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directly assists a child with a dis-
ability in the selection, acquisition, or
use of an assistive technology device.

The term includes—

(a) The evaluation of the needs of a
child with a disability, including a
functional evaluation of the child in
the child’s customary environment;

(b) Purchasing, leasing, or otherwise
providing for the acquisition of assist-
ive technology devices by children with
disabilities;

(c) Selecting, designing, fitting, cus-
tomizing, adapting, applying, main-
taining, repairing, or replacing assist-
ive technology devices;

(d) Coordinating and using other
therapies, interventions, or services
with assistive technology devices, such
as those associated with existing edu-
cation and rehabilitation plans and
programs;

(e) Training or technical assistance
for a child with a disability or, if ap-
propriate, that child’s family; and

(f) Training or technical assistance
for professionals (including individuals
providing education or rehabilitation
services), employers, or other individ-
uals who provide services to, employ,
or are otherwise substantially involved
in the major life functions of that
child.

(Authority: 20 U.S.C. 1401(2))

§300.7 Child with a disability.

(a) General. (1) As used in this part,
the term child with a disability means a
child evaluated in accordance with
§§300.530-300.5636 as having mental re-
tardation, a hearing impairment in-
cluding deafness, a speech or language
impairment, a visual impairment in-
cluding blindness, serious emotional
disturbance (hereafter referred to as
emotional disturbance), an orthopedic
impairment, autism, traumatic brain
injury, an other health impairment, a
specific learning disability, deaf-blind-
ness, or multiple disabilities, and who,
by reason thereof, needs special edu-
cation and related services.

(2)(i) Subject to paragraph (a)(2)(ii) of
this section, if it is determined,
through an appropriate evaluation
under §§300.530-300.536, that a child has
one of the disabilities identified in
paragraph (a)(1) of this section, but
only needs a related service and not
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special education, the child is not a
child with a disability under this part.

(ii) If, consistent with §300.26(a)(2),
the related service required by the
child is considered special education
rather than a related service under
State standards, the child would be de-
termined to be a child with a disability
under paragraph (a)(1) of this section.

(b) Children aged 3 through 9 experi-
encing developmental delays. The term
child with a disability for children aged
3 through 9 may, at the discretion of
the State and LEA and in accordance
with §300.313, include a child—

(1) Who is experiencing develop-
mental delays, as defined by the State
and as measured by appropriate diag-
nostic instruments and procedures, in
one or more of the following areas:
physical development, cognitive devel-
opment, communication development,
social or emotional development, or
adaptive development; and

(2) Who, by reason thereof, needs spe-
cial education and related services.

(c) Definitions of disability terms. The
terms used in this definition are de-
fined as follows:

(1)(i) Autism means a developmental
disability significantly affecting verbal
and nonverbal communication and so-
cial interaction, generally evident be-
fore age 3, that adversely affects a
child’s educational performance. Other
characteristics often associated with
autism are engagement in repetitive
activities and stereotyped movements,
resistance to environmental change or
change in daily routines, and unusual
responses to sensory experiences. The
term does not apply if a child’s edu-
cational performance is adversely af-
fected primarily because the child has
an emotional disturbance, as defined in
paragraph (b)(4) of this section.

(ii) A child who manifests the charac-
teristics of ‘‘autism’ after age 3 could
be diagnosed as having ‘“‘autism” if the
criteria in paragraph (c)(1)(i) of this
section are satisfied.

(2) Deaf-blindness means concomitant
hearing and visual impairments, the
combination of which causes such se-
vere communication and other develop-
mental and educational needs that
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they cannot be accommodated in spe-
cial education programs solely for chil-
dren with deafness or children with
blindness.

(3) Deafness means a hearing impair-
ment that is so severe that the child is
impaired in processing linguistic infor-
mation through hearing, with or with-
out amplification, that adversely af-
fects a child’s educational perform-
ance.

(4) Emotional disturbance is defined as
follows:

(i) The term means a condition ex-
hibiting one or more of the following
characteristics over a long period of
time and to a marked degree that ad-
versely affects a child’s educational
performance:

(A) An inability to learn that cannot
be explained by intellectual, sensory,
or health factors.

(B) An inability to build or maintain
satisfactory interpersonal relation-
ships with peers and teachers.

(C) Inappropriate types of behavior or
feelings under normal circumstances.

(D) A general pervasive mood of un-
happiness or depression.

(E) A tendency to develop physical
symptoms or fears associated with per-
sonal or school problems.

(ii) The term includes schizophrenia.
The term does not apply to children
who are socially maladjusted, unless it
is determined that they have an emo-
tional disturbance.

(5) Hearing impairment means an im-
pairment in hearing, whether perma-
nent or fluctuating, that adversely af-
fects a child’s educational performance
but that is not included under the defi-
nition of deafness in this section.

(6) Mental retardation means signifi-
cantly subaverage general intellectual
functioning, existing concurrently with
deficits in adaptive behavior and mani-
fested during the developmental pe-
riod, that adversely affects a child’s
educational performance.

() Multiple disabilities means con-
comitant impairments (such as mental
retardation-blindness, mental retarda-
tion-orthopedic impairment, etc.), the
combination of which causes such se-
vere educational needs that they can-
not be accommodated in special edu-
cation programs solely for one of the
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impairments. The term does not in-
clude deaf-blindness.

(8) Orthopedic impairment means a se-
vere orthopedic impairment that ad-
versely affects a child’s educational
performance. The term includes im-
pairments caused by congenital anom-
aly (e.g., clubfoot, absence of some
member, etc.), impairments caused by
disease (e.g., poliomyelitis, bone tuber-
culosis, etc.), and impairments from
other causes (e.g., cerebral palsy, am-
putations, and fractures or burns that
cause contractures).

(9) Other health impairment means
having limited strength, vitality or
alertness, including a heightened alert-
ness to environmental stimuli, that re-
sults in limited alertness with respect
to the educational environment, that—

(i) Is due to chronic or acute health
problems such as asthma, attention
deficit disorder or attention deficit hy-
peractivity disorder, diabetes, epilepsy,
a heart condition, hemophilia, lead poi-
soning, leukemia, nephritis, rheumatic
fever, and sickle cell anemia; and

(ii) Adversely affects a child’s edu-
cational performance.

(10) Specific learning disability is de-
fined as follows:

(i) General. The term means a dis-
order in one or more of the basic psy-
chological processes involved in under-
standing or in using language, spoken
or written, that may manifest itself in
an imperfect ability to listen, think,
speak, read, write, spell, or to do math-
ematical calculations, including condi-
tions such as perceptual disabilities,
brain injury, minimal brain dysfunc-
tion, dyslexia, and developmental
aphasia.

(i1) Disorders not included. The term
does not include learning problems
that are primarily the result of visual,
hearing, or motor disabilities, of men-
tal retardation, of emotional disturb-
ance, or of environmental, cultural, or
economic disadvantage.

(11) Speech or language impairment
means a communication disorder, such
as stuttering, impaired articulation, a
language impairment, or a voice im-
pairment, that adversely affects a
child’s educational performance.

(12) Traumatic brain injury means an
acquired injury to the brain caused by
an external physical force, resulting in
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total or partial functional disability or
psychosocial impairment, or both, that
adversely affects a child’s educational
performance. The term applies to open
or closed head injuries resulting in im-
pairments in one or more areas, such
as cognition; language; memory; atten-
tion; reasoning; abstract thinking;
judgment; problem-solving; sensory,
perceptual, and motor abilities; psy-
chosocial behavior; physical functions;
information processing; and speech.
The term does not apply to brain inju-
ries that are congenital or degenera-
tive, or to brain injuries induced by
birth trauma.

(13) Visual impairment including blind-
ness means an impairment in vision
that, even with correction, adversely
affects a child’s educational perform-
ance. The term includes both partial
sight and blindness.

(Authority: 20 U.S.C.
1401(26))

1401(3)(A) and (B);

§300.8 Consent.

As used in this part, the term consent
has the meaning given that term in
§300.500(b)(1).

(Authority: 20 U.S.C. 1415(a))

§300.9 Day; business day; school day.

As used in this part, the term—
(a) Day means calendar day unless

otherwise indicated as business day or
school day;
(b) Business day means Monday

through Friday, except for Federal and
State holidays (unless holidays are spe-
cifically included in the designation of
business day, as in §300.403(d)(1)(ii));
and

(c)(1) School day means any day, in-
cluding a partial day, that children are
in attendance at school for instruc-
tional purposes.

(2) The term school day has the same
meaning for all children in school, in-
cluding children with and without dis-
abilities.

(Authority: 20 U.S.C. 1221e-3)

§300.10 Educational service agency.

As used in this part, the term edu-
cational service agency—

(a) Means a regional public multi-
service agency—
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(1) Authorized by State law to de-
velop, manage, and provide services or
programs to LEAs; and

(2) Recognized as an administrative
agency for purposes of the provision of
special education and related services
provided within public elementary and
secondary schools of the State;

(b) Includes any other public institu-
tion or agency having administrative
control and direction over a public ele-
mentary or secondary school; and

(c) Includes entities that meet the
definition of intermediate educational
unit in section 602(23) of IDEA as in ef-
fect prior to June 4, 1997.

(Authority: 20 U.S.C. 1401(4))

§300.11 Equipment.

As used in this part, the term equip-
ment means—

(a) Machinery, utilities, and built-in
equipment and any necessary enclo-
sures or structures to house the ma-
chinery, utilities, or equipment; and

(b) All other items necessary for the
functioning of a particular facility as a
facility for the provision of educational
services, including items such as in-
structional equipment and necessary
furniture; printed, published and audio-
visual instructional materials; tele-
communications, sensory, and other
technological aids and devices; and
books, periodicals, documents, and
other related materials.

(Authority: 20 U.S.C. 1401(6))

§300.12

As used in this part, the term evalua-
tion has the meaning given that term
in §300.500(b)(2).

(Authority: 20 U.S.C. 1415(a))

Evaluation.

§300.13 Free appropriate public edu-
cation.

As used in this part, the term free ap-
propriate public education or FAPE
means special education and related
services that—

(a) Are provided at public expense,
under public supervision and direction,
and without charge;

(b) Meet the standards of the SEA,
including the requirements of this
part;
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(¢c) Include preschool, elementary
school, or secondary school education
in the State; and

(d) Are provided in conformity with
an individualized education program
(IEP) that meets the requirements of
§§ 300.340-300.350.

(Authority: 20 U.S.C. 1401(8))

§300.14 Include.

As used in this part, the term include
means that the items named are not all
of the possible items that are covered,
whether like or unlike the ones named.

(Authority: 20 U.S.C. 1221e-3)

§300.15 Individualized education pro-
g‘ram.

As used in this part, the term individ-
ualized education program or IEP has
the meaning given the term in
§300.340(a).

(Authority: 20 U.S.C. 1401(11))

§300.16 Individualized education pro-
gram team.

As used in this part, the term individ-
ualiced education program team or IEP
team means a group of individuals de-
scribed in §300.344 that is responsible
for developing, reviewing, or revising
an IEP for a child with a disability.

(Authority: 20 U.S.C. 1221e-3)

§300.17 Individualized family service
plan.

As used in this part, the term individ-
ualiced family service plan or IFSP has
the meaning given the term in 34 CFR
303.340(b).

(Authority: 20 U.S.C. 1401(12))

§300.18

(a) As used in this part, the term
local educational agency means a public
board of education or other public au-
thority legally constituted within a
State for either administrative control
or direction of, or to perform a service
function for, public elementary or sec-
ondary schools in a city, county, town-
ship, school district, or other political
subdivision of a State, or for a com-
bination of school districts or counties
as are recognized in a State as an ad-
ministrative agency for its public ele-
mentary or secondary schools.

Local educational agency.

15

§300.20

(b) The term includes—

(1) An educational service agency, as
defined in §300.10;

(2) Any other public institution or
agency having administrative control
and direction of a public elementary or
secondary school, including a public
charter school that is established as an
LEA under State law; and

(3) An elementary or secondary
school funded by the Bureau of Indian
Affairs, and not subject to the jurisdic-
tion of any SEA other than the Bureau
of Indian Affairs, but only to the ex-
tent that the inclusion makes the
school eligible for programs for which
specific eligibility is not provided to
the school in another provision of law
and the school does not have a student
population that is smaller than the
student population of the LEA receiv-
ing assistance under this Act with the
smallest student population.

(Authority: 20 U.S.C. 1401(15))

§300.19 Native language.

(a) As used in this part, the term na-
tive language, if used with reference to
an individual of limited English pro-
ficiency, means the following:

(1) The language normally used by
that individual, or, in the case of a
child, the language normally used by
the parents of the child, except as pro-
vided in paragraph (a)(2) of this sec-
tion.

(2) In all direct contact with a child
(including evaluation of the child), the
language normally used by the child in
the home or learning environment.

(b) For an individual with deafness or
blindness, or for an individual with no
written language, the mode of commu-
nication is that normally used by the
individual (such as sign language,
braille, or oral communication).

(Authority: 20 U.S.C. 1401(16))

§300.20 Parent.

(a) General. As used in this part, the
term parent means—

(1) A natural or adoptive parent of a
child;

(2) A guardian but not the State if
the child is a ward of the State;

(3) A person acting in the place of a
parent (such as a grandparent or step-
parent with whom the child lives, or a
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person who is legally responsible for
the child’s welfare); or

(4) A surrogate parent who has been
appointed in accordance with §300.515.

(b) Foster parent. Unless State law
prohibits a foster parent from acting as
a parent, a State may allow a foster
parent to act as a parent under Part B
of the Act if—

(1) The natural parents’ authority to
make educational decisions on the
child’s behalf has been extinguished
under State law; and

(2) The foster parent—

(i) Has an ongoing, long-term paren-
tal relationship with the child;

(ii) Is willing to make the edu-
cational decisions required of parents
under the Act; and

(iii) Has no interest that would con-
flict with the interests of the child.

(Authority: 20 U.S.C. 1401(19))

§300.21 Personally identifiable

As used in this part, the term person-
ally identifiable has the meaning given
that term in §300.500(b)(3).

(Authority: 20 U.S.C. 1415(a))

§300.22 Public agency.

As used in this part, the term public
agency includes the SEA, LEAs, ESAs,
public charter schools that are not oth-
erwise included as LEAs or ESAs and
are not a school of an LEA or ESA, and
any other political subdivisions of the
State that are responsible for providing
education to children with disabilities.

(Authority: 20 U.S.C. 1412(a)(1)(A), (a)(11))

§300.23 Qualified personnel.

As used in this part, the term quali-
fied personmel means personnel who
have met SEA-approved or SEA-recog-
nized certification, licensing, registra-
tion, or other comparable requirements
that apply to the area in which the in-
dividuals are providing special edu-
cation or related services.

(Authority: 20 U.S.C. 1221e-3)

§300.24 Related services.

(a) General. As used in this part, the
term related services means transpor-
tation and such developmental, correc-
tive, and other supportive services as
are required to assist a child with a
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disability to benefit from special edu-
cation, and includes speech-language
pathology and audiology services, psy-
chological services, physical and occu-
pational therapy, recreation, including
therapeutic recreation, early identi-
fication and assessment of disabilities
in children, counseling services, includ-
ing rehabilitation counseling, orienta-
tion and mobility services, and medical
services for diagnostic or evaluation
purposes. The term also includes school
health services, social work services in
schools, and parent counseling and
training.

(b) Individual terms defined. The terms
used in this definition are defined as
follows:

(1) Audiology includes—

(i) Identification of children with
hearing loss;

(ii) Determination of the range, na-
ture, and degree of hearing loss, includ-
ing referral for medical or other profes-
sional attention for the habilitation of
hearing;

(iii) Provision of habilitative activi-
ties, such as language habilitation, au-
ditory training, speech reading (lip-
reading), hearing evaluation, and
speech conservation;

(iv) Creation and administration of
programs for prevention of hearing
loss;

(v) Counseling and guidance of chil-
dren, parents, and teachers regarding
hearing loss; and

(vi) Determination of children’s
needs for group and individual amplifi-
cation, selecting and fitting an appro-
priate aid, and evaluating the effec-
tiveness of amplification.

(2) Counseling services means services
provided by qualified social workers,
psychologists, guidance counselors, or
other qualified personnel.

(3) Early identification and assessment
of disabilities in children means the im-
plementation of a formal plan for iden-
tifying a disability as early as possible
in a child’s life.

(4) Medical services means services
provided by a licensed physician to de-
termine a child’s medically related dis-
ability that results in the child’s need
for special education and related serv-
ices.

(5) Occupational therapy—
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(i) Means services provided by a
qualified occupational therapist; and

(ii) Includes—

(A) Improving, developing or restor-
ing functions impaired or lost through
illness, injury, or deprivation;

(B) Improving ability to perform
tasks for independent functioning if
functions are impaired or lost; and

(C) Preventing, through early inter-
vention, initial or further impairment
or loss of function.

(6) Orientation and mobility services—

(i) Means services provided to blind
or visually impaired students by quali-
fied personnel to enable those students
to attain systematic orientation to and
safe movement within their environ-
ments in school, home, and commu-
nity; and

(ii) Includes teaching students the
following, as appropriate:

(A) Spatial and environmental con-
cepts and use of information received
by the senses (such as sound, tempera-
ture and vibrations) to establish, main-
tain, or regain orientation and line of
travel (e.g., using sound at a traffic
light to cross the street);

(B) To use the long cane to supple-
ment visual travel skills or as a tool
for safely negotiating the environment
for students with no available travel
vision;

(C) To understand and use remaining
vision and distance low vision aids; and

(D) Other concepts, techniques, and
tools.

(7) Parent counseling and training
means—
(i) Assisting parents in under-

standing the special needs of their
child;

(ii) Providing parents with informa-
tion about child development; and

(iii) Helping parents to acquire the
necessary skills that will allow them
to support the implementation of their
child’s IEP or IFSP.

(8) Physical therapy means services
provided by a qualified physical thera-
pist.

(9) Psychological services includes—

(i) Administering psychological and
educational tests, and other assess-
ment procedures;

(ii) Interpreting assessment results;

(iii) Obtaining, integrating, and in-
terpreting information about child be-
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havior and conditions relating to learn-
1ng;

(iv) Consulting with other staff mem-
bers in planning school programs to
meet the special needs of children as
indicated by psychological tests, inter-
views, and behavioral evaluations;

(v) Planning and managing a pro-
gram of psychological services, includ-
ing psychological counseling for chil-
dren and parents; and

(vi) Assisting in developing positive
behavioral intervention strategies.

(10) Recreation includes—

(i) Assessment of leisure function;

(ii) Therapeutic recreation services;

(iii) Recreation programs in schools
and community agencies; and

(iv) Leisure education.

(11) Rehabilitation counseling services
means services provided by qualified
personnel in individual or group ses-
sions that focus specifically on career
development, employment preparation,
achieving independence, and integra-
tion in the workplace and community
of a student with a disability. The term
also includes vocational rehabilitation
services provided to a student with dis-
abilities by vocational rehabilitation
programs funded under the Rehabilita-
tion Act of 1973, as amended.

(12) School health services means serv-
ices provided by a qualified school
nurse or other qualified person.

(13) Social work services in schools in-
cludes—

(i) Preparing a social or develop-
mental history on a child with a dis-
ability;

(ii) Group and individual counseling
with the child and family;

(iii) Working in partnership with par-
ents and others on those problems in a
child’s living situation (home, school,
and community) that affect the child’s
adjustment in school;

(iv) Mobilizing school and commu-
nity resources to enable the child to
learn as effectively as possible in his or
her educational program; and

(v) Assisting in developing positive
behavioral intervention strategies.

(14) Speech-language pathology services
includes—

(i) Identification of children with
speech or language impairments;

(ii) Diagnosis and appraisal of spe-
cific speech or language impairments;
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(iii) Referral for medical or other
professional attention necessary for
the habilitation of speech or language
impairments;

(iv) Provision of speech and language
services for the habilitation or preven-
tion of communicative impairments;
and

(v) Counseling and guidance of par-
ents, children, and teachers regarding
speech and language impairments.

(15) Transportation includes—

(i) Travel to and from school and be-
tween schools;
(ii) Travel
buildings; and

(iii) Specialized equipment (such as
special or adapted buses, lifts, and
ramps), if required to provide special
transportation for a child with a dis-
ability.

(Authority: 20 U.S.C. 1401(22))

in and around school

§300.25 Secondary school.

As used in this part, the term sec-
ondary school means a nonprofit insti-
tutional day or residential school that
provides secondary education, as deter-
mined under State law, except that it
does not include any education beyond
grade 12.

(Authority: 20 U.S.C. 1401(23))

§300.26

(a) General. (1) As used in this part,
the term special education means spe-
cially designed instruction, at no cost
to the parents, to meet the unique
needs of a child with a disability, in-
cluding—

(i) Instruction conducted in the class-
room, in the home, in hospitals and in-
stitutions, and in other settings; and

(ii) Instruction in physical education.

(2) The term includes each of the fol-
lowing, if it meets the requirements of
paragraph (a)(1) of this section:

(i) Speech-language pathology serv-
ices, or any other related service, if the
service is considered special education
rather than a related service under
State standards;

(ii) Travel training; and

(iii) Vocational education.

(b) Individual terms defined. The terms
in this definition are defined as fol-
lows:

Special education.
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(1) At no cost means that all spe-
cially-designed instruction is provided
without charge, but does not preclude
incidental fees that are mnormally
charged to nondisabled students or
their parents as a part of the regular
education program.

(2) Physical education—

(i) Means the development of—

(A) Physical and motor fitness;

(B) Fundamental motor skills and
patterns; and

(C) Skills in aquatics, dance, and in-
dividual and group games and sports
(including intramural and lifetime
sports); and

(ii) Includes special physical edu-

cation, adapted physical education,
movement education, and motor devel-
opment.

3) Specially-designed instruction

means adapting, as appropriate to the
needs of an eligible child under this
part, the content, methodology, or de-
livery of instruction—

(i) To address the unique needs of the
child that result from the child’s dis-
ability; and

(ii) To ensure access of the child to
the general curriculum, so that he or
she can meet the educational standards
within the jurisdiction of the public
agency that apply to all children.

(4) Travel training means providing in-
struction, as appropriate, to children
with significant cognitive disabilities,
and any other children with disabilities
who require this instruction, to enable
them to—

(i) Develop an awareness of the envi-
ronment in which they live; and

(ii) Learn the skills necessary to
move effectively and safely from place
to place within that environment (e.g.,
in school, in the home, at work, and in
the community).

(6) Vocational education means orga-
nized educational programs that are di-
rectly related to the preparation of in-
dividuals for paid or unpaid employ-
ment, or for additional preparation for
a career requiring other than a bacca-
laureate or advanced degree.

(Authority: 20 U.S.C. 1401(25))

§300.27 State.

As used in this part, the term State
means each of the 50 States, the Dis-
trict of Columbia, the Commonwealth
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of Puerto Rico, and each of the out-
lying areas.

(Authority: 20 U.S.C. 1401(27))

§300.28 Supplementary aids and serv-
ices.

As used in this part, the term supple-
mentary aids and services means, aids,
services, and other supports that are
provided in regular education classes
or other education-related settings to
enable children with disabilities to be
educated with nondisabled children to
the maximum extent appropriate in ac-
cordance with §§300.550-300.556.

Authority: 20 U.S.C. 1401(29))

§300.29 Transition services.

(a) As used in this part, transition
services means a coordinated set of ac-
tivities for a student with a disability
that—

(1) Is designed within an outcome-ori-
ented process, that promotes move-
ment from school to post-school activi-
ties, including postsecondary edu-
cation, vocational training, integrated
employment (including supported em-
ployment), continuing and adult edu-
cation, adult services, independent liv-
ing, or community participation;

(2) Is based on the individual stu-
dent’s needs, taking into account the
student’s preferences and interests; and

(3) Includes—

(i) Instruction;

(i1) Related services;

(iii) Community experiences;

(iv) The development of employment
and other post-school adult living ob-
jectives; and

(v) If appropriate, acquisition of
daily living skills and functional voca-
tional evaluation.

(b) Transition services for students
with disabilities may be special edu-
cation, if provided as specially de-
signed instruction, or related services,
if required to assist a student with a
disability to benefit from special edu-
cation.

(Authority: 20 U.S.C. 1401(30))

§300.30 Definitions in EDGAR.

The following terms used in this part
are defined in 34 CFR 77.1:

Application
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Award

Contract
Department
EDGAR
Elementary school
Fiscal year

Grant

Nonprofit

Project

Secretary
Subgrant

State educational agency

(Authority: 20 U.S.C. 1221e-3(a)(1))

Subpart B—State and Local
Eligibility

STATE ELIGIBILITY—GENERAL

§300.110 Condition of assistance.

(a) A State is eligible for assistance
under Part B of the Act for a fiscal
year if the State demonstrates to the
satisfaction of the Secretary that the
State has in effect policies and proce-
dures to ensure that it meets the con-
ditions in §§300.121-300.156.

(b) To meet the requirement of para-
graph (a) of this section, the State
must have on file with the Secretary—

(1) The information specified in
§§300.121-300.156 that the State uses to
implement the requirements of this
part; and

(2) Copies of all applicable State stat-
utes, regulations, and other State doc-
uments that show the basis of that in-
formation.

(Authority: 20 U.S.C. 1412(a))

§300.111 Exception for prior State
policies and procedures on file with
the Secretary.

If a State has on file with the Sec-
retary policies and procedures ap-
proved by the Secretary that dem-
onstrate that the State meets any re-
quirement of §300.110, including any
policies and procedures filed under
Part B of the Act as in effect before
June 4, 1997, the Secretary considers
the State to have met the requirement
for purposes of receiving a grant under
Part B of the Act.

(Authority: 20 U.S.C. 1412(c)(1))
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§300.112 Amendments to State policies
and procedures.

(a) Modifications made by a State. (1)
Subject to paragraph (b) of this sec-
tion, policies and procedures submitted
by a State in accordance with this sub-
part remain in effect until the State
submits to the Secretary the modifica-
tions that the State decides are nec-
essary.

(2) The provisions of this subpart
apply to a modification to a State’s
policies and procedures in the same
manner and to the same extent that
they apply to the State’s original poli-
cies and procedures.

(b) Modifications required by the Sec-
retary. The Secretary may require a
State to modify its policies and proce-
dures, but only to the extent necessary
to ensure the State’s compliance with
this part, if—

(1) After June 4, 1997, the provisions
of the Act or the regulations in this
part are amended;

(2) There is a new interpretation of
this Act or regulations by a Federal
court or a State’s highest court; or

(3) There is an official finding of non-
compliance with Federal law or regula-
tions.

(Authority: 20 U.S.C. 1412(c)(2) and (3))

§300.113 Approval by the Secretary.

(a) General. If the Secretary deter-
mines that a State is eligible to receive
a grant under Part B of the Act, the
Secretary notifies the State of that de-
termination.

(b) Notice and hearing before deter-
mining a State is not eligible. The Sec-
retary does not make a final deter-
mination that a State is not eligible to
receive a grant under Part B of the Act
until after providing the State reason-
able notice and an opportunity for a
hearing in accordance with the proce-
dures in §§300.581-300.586.

(Authority: 20 U.S.C. 1412(d))
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§§300.114-300.120 [Reserved]

STATE ELIGIBILITY—SPECIFIC
CONDITIONS

§300.121 Free appropriate public edu-
cation (FAPE).

(a) General. BEach State must have on
file with the Secretary information
that shows that, subject to §300.122, the
State has in effect a policy that en-
sures that all children with disabilities
aged 3 through 21 residing in the State
have the right to FAPE, including chil-
dren with disabilities who have been
suspended or expelled from school.

(b) Required information. The informa-
tion described in paragraph (a) of this
section must—

(1) Include a copy of each State stat-
ute, court order, State Attorney Gen-
eral opinion, and other State docu-
ments that show the source of the
State’s policy relating to FAPE; and

(2) Show that the policy—

(i)(A) Applies to all public agencies
in the State; and

(B) Is consistent with the require-
ments of §§300.300-300.313; and

(ii) Applies to all children with dis-
abilities, including children who have
been suspended or expelled from
school.

(c) FAPE for children beginning at age
3. (1) Each State shall ensure that—

(i) The obligation to make FAPE
available to each eligible child residing
in the State begins no later than the
child’s third birthday; and

(ii) An IEP or an IFSP is in effect for
the child by that date, in accordance
with §300.342(c).

(2) If a child’s third birthday occurs
during the summer, the child’s IEP
team shall determine the date when
services under the IEP or IFSP will
begin.

(d) FAPE for children suspended or ex-
pelled from school. (1) A public agency
need not provide services during peri-
ods of removal under §300.520(a)(1) to a
child with a disability who has been re-
moved from his or her current place-
ment for 10 school days or less in that
school year, if services are not provided
to a child without disabilities who has
been similarly removed.

(2) In the case of a child with a dis-
ability who has been removed from his
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or her current placement for more than
10 school days in that school year, the
public agency, for the remainder of the
removals, must—

(i) Provide services to the extent nec-
essary to enable the child to appro-
priately progress in the general cur-
riculum and appropriately advance to-
ward achieving the goals set out in the
child’s IEP, if the removal is—

(A) Under the school personnel’s au-
thority to remove for not more than 10
consecutive school days as long as that
removal does not constitute a change
of placement under §300.519(b)
(§300.520((a)(1)); or

(B) For behavior that is not a mani-
festation of the child’s disability, con-
sistent with §300.524; and

(ii) Provide services consistent with
§300.522, regarding determination of
the appropriate interim alternative
educational setting, if the removal is—

(A) For drug or weapons offenses
under §300.520(a)(2); or

(B) Based on a hearing officer deter-
mination that maintaining the current
placement of the child is substantially
likely to result in injury to the child or
to others if he or she remains in the
current placement, consistent with
§300.521.

(3)(i) School personnel, in consulta-
tion with the child’s special education
teacher, determine the extent to which
services are necessary to enable the
child to appropriately progress in the
general curriculum and appropriately
advance toward achieving the goals set
out in the child’s IEP if the child is re-
moved under the authority of school
personnel to remove for not more than
10 consecutive school days as long as
that removal does not constitute a
change of placement under §300.519
(§300.520(a)(1)).

(ii) The child’s IEP team determines
the extent to which services are nec-
essary to enable the child to appro-
priately progress in the general cur-
riculum and appropriately advance to-
ward achieving the goals set out in the
child’s IEP if the child is removed be-
cause of behavior that has been deter-
mined not to be a manifestation of the
child’s disability, consistent with
§300.524.

(e) Children advancing from grade to
grade. (1) Each State shall ensure that
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FAPE is available to any individual
child with a disability who needs spe-
cial education and related services,
even though the child is advancing
from grade to grade.

(2) The determination that a child de-
scribed in paragraph (a)(1) of this sec-
tion is eligible under this part, must be
made on an individual basis by the
group responsible within the child’s
LEA for making those determinations.

(Authority: 20 U.S.C. 1412(a)(1))

§300.122 Exception to FAPE for cer-
tain ages.

(a) General. The obligation to make
FAPE available to all children with
disabilities does not apply with respect
to the following:

(1) Children aged 3, 4, 5, 18, 19, 20, or
21 in a State to the extent that its ap-
plication to those children would be in-
consistent with State law or practice,
or the order of any court, respecting
the provision of public education to
children in one or more of those age
groups.

(2)(1) Students aged 18 through 21 to
the extent that State law does not re-
quire that special education and re-
lated services under Part B of the Act
be provided to students with disabil-
ities who, in the last educational place-
ment prior to their incarceration in an
adult correctional facility—

(A) Were not actually identified as
being a child with a disability under
§300.7; and

(B) Did not have an IEP under Part B
of the Act.

(ii) The exception in paragraph
(a)(2)(i) of this section does not apply
to students with disabilities, aged 18
through 21, who—

(A) Had been identified as a child
with disability and had received serv-
ices in accordance with an IEP, but
who left school prior to their incarcer-
ation; or

(B) Did not have an IEP in their last
educational setting, but who had actu-
ally been identified as a ‘‘child with a
disability’ under §300.7.

(3)(1) Students with disabilities who
have graduated from high school with a
regular high school diploma.

(ii) The exception in paragraph
(a)(3)(1) of this section does not apply
to students who have graduated but
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have not been awarded a regular high
school diploma.

(iii) Graduation from high school
with a regular diploma constitutes a
change in placement, requiring written
prior notice in accordance with
§300.503.

(b) Documents relating to exceptions.
The State must have on file with the
Secretary—

(1)(i) Information that describes in
detail the extent to which the excep-
tion in paragraph (a)(1) of this section
applies to the State; and

(ii) A copy of each State law, court
order, and other documents that pro-
vide a basis for the exception; and

(2) With respect to paragraph (a)(2) of
this section, a copy of the State law
that excludes from services under Part
B of the Act certain students who are
incarcerated in an adult correctional
facility.

(Authority: 20 U.S.C. 1412(a)(1)(B))

§300.123 Full educational opportunity
goal (FEOG).

The State must have on file with the
Secretary detailed policies and proce-
dures through which the State has es-
tablished a goal of providing full edu-
cational opportunity to all children
with disabilities aged birth through 21.

(Authority: 20 U.S.C. 1412(a)(2))

§300.124 FEOG—timetable.

The State must have on file with the
Secretary a detailed timetable for ac-
complishing the goal of providing full
educational opportunity for all chil-
dren with disabilities.

(Authority: 20 U.S.C. 1412(a)(2))

§300.125 Child find.

(a) General requirement. (1) The State
must have in effect policies and proce-
dures to ensure that—

(i) All children with disabilities re-
siding in the State, including children
with disabilities attending private
schools, regardless of the severity of
their disability, and who are in need of
special education and related services,
are identified, located, and evaluated;
and

(ii) A practical method is developed
and implemented to determine which
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children are currently receiving needed
special education and related services.

(2) The requirements of paragraph
(a)(1) of this section apply to—

(i) Highly mobile children with dis-
abilities (such as migrant and homeless
children); and

(ii) Children who are suspected of
being a child with a disability under
§300.7 and in need of special education,
even though they are advancing from
grade to grade.

(b) Documents relating to child find.
The State must have on file with the
Secretary the policies and procedures
described in paragraph (a) of this sec-
tion, including—

(1) The name of the State agency (if
other than the SEA) responsible for co-
ordinating the planning and implemen-
tation of the policies and procedures
under paragraph (a) of this section;

(2) The name of each agency that par-
ticipates in the planning and imple-
mentation of the child find activities
and a description of the nature and ex-
tent of its participation;

(3) A description of how the policies
and procedures under paragraph (a) of
this section will be monitored to en-
sure that the SEA obtains—

(i) The number of children with dis-
abilities within each disability cat-
egory that have been identified, lo-
cated, and evaluated; and

(ii) Information adequate to evaluate
the effectiveness of those policies and
procedures; and

(4) A description of the method the
State uses to determine which children
are currently receiving special edu-
cation and related services.

(c) Child find for children from birth
through age 2 when the SEA and lead
agency for the Part C program are dif-
ferent. (1) In States where the SEA and
the State’s lead agency for the Part C
program are different and the Part C
lead agency will be participating in the
child find activities described in para-
graph (a) of this section, a description
of the nature and extent of the Part C
lead agency’s participation must be in-
cluded under paragraph (b)(2) of this
section.

(2) With the SEA’s agreement, the
Part C lead agency’s participation may
include the actual implementation of
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child find activities for infants and tod-
dlers with disabilities.

(3) The use of an interagency agree-
ment or other mechanism for providing
for the Part C lead agency’s participa-
tion does not alter or diminish the re-
sponsibility of the SEA to ensure com-
pliance with the requirements of this
section.

(d) Construction. Nothing in the Act
requires that children be classified by
their disability so long as each child
who has a disability listed in §300.7 and
who, by reason of that disability, needs
special education and related services
is regarded as a child with a disability
under Part B of the Act.

(e) Confidentiality of child find data.
The collection and use of data to meet
the requirements of this section are
subject to the confidentiality require-
ments of §§300.560-300.577.

(Authority: 20 U.S.C. 1412 (a)(3)(A) and (B))

§300.126 Procedures for evaluation
and determination of eligibility.

The State must have on file with the
Secretary policies and procedures that
ensure that the requirements of
§§300.530-300.536 are met.

(Authority: 20 U.S.C. 1412(a)(6)(B), (7))

§300.127 Confidentiality of personally
identifiable information.

(a) The State must have on file in de-
tail the policies and procedures that
the State has undertaken to ensure
protection of the confidentiality of any
personally identifiable information,
collected, used, or maintained under
Part B of the Act.

(b) The Secretary uses the criteria in
§§300.560-300.576 to evaluate the policies
and procedures of the State under para-
graph (a) of this section.

(Authority: 20 U.S.C. 1412(a)(8))

§300.128 Individualized education pro-
grams.

(a) General. The State must have on
file with the Secretary information
that shows that an IEP, or an IFSP
that meets the requirements of section
636(d) of the Act, is developed, re-
viewed, and revised for each child with
a disability in accordance with
§§ 300.340-300.350.
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(b) Required information. The informa-
tion described in paragraph (a) of this
section must include—

(1) A copy of each State statute, pol-
icy, and standard that regulates the
manner in which IEPs are developed,
implemented, reviewed, and revised;
and

(2) The procedures that the SEA fol-
lows in monitoring and evaluating
those IEPs or IFSPs.

(Authority: 20 U.S.C. 1412(a)(4))

§300.129 Procedural safeguards.

(a) The State must have on file with
the Secretary procedural safeguards
that ensure that the requirements of
§§300.500-300.529 are met.

(b) Children with disabilities and
their parents must be afforded the pro-
cedural safeguards identified in para-
graph (a) of this section.

(Authority: 20 U.S.C. 1412(a)(6)(A))

§300.130 Least
ment.

restrictive environ-

(a) General. The State must have on
file with the Secretary procedures that
ensure that the requirements of
§§300.550-300.556 are met, including the
provision in §300.551 requiring a con-
tinuum of alternative placements to
meet the unique needs of each child
with a disability.

(b) Additional requirement. (1) If the
State uses a funding mechanism by
which the State distributes State funds
on the basis of the type of setting
where a child is served, the funding
mechanism may not result in place-
ments that violate the requirements of
paragraph (a) of this section.

(2) If the State does not have policies
and procedures to ensure compliance
with paragraph (b)(1) of this section,
the State must provide the Secretary
an assurance that the State will revise
the funding mechanism as soon as fea-
sible to ensure that the mechanism
does not result in placements that vio-
late that paragraph.

(Authority: 20 U.S.C. 1412(a)(5))
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§300.131 [Reserved]

§300.132 Transition of children from
Part C to preschool programs.

The State must have on file with the
Secretary policies and procedures to
ensure that—

(a) Children participating in early-
intervention programs assisted under
Part C of the Act, and who will partici-
pate in preschool programs assisted
under Part B of the Act, experience a
smooth and effective transition to
those preschool programs in a manner
consistent with section 637(a)(8) of the
Act;

(b) By the third birthday of a child
described in paragraph (a) of this sec-
tion, an IEP or, if consistent with
§300.342(c) and section 636(d) of the Act,
an IFSP, has been developed and is
being implemented for the child con-
sistent with §300.121(c); and

(c) Bach LEA will participate in tran-
sition planning conferences arranged
by the designated lead agency under
section 637(a)(8) of the Act.

(Authority: 20 U.S.C. 1412(a)(9))

§300.133 Children in private schools.

The State must have on file with the
Secretary policies and procedures that

ensure that the requirements of
§§300.400-300.403 and §§300.450-300.462
are met.

(Authority: 20 U.S.C. 1413(a)(4))
§300.134 [Reserved]

§300.135 Comprehensive of

personnel development.

system

(a) General. The State must have in
effect, consistent with the purposes of
this part and with section 635(a)(8) of
the Act, a comprehensive system of
personnel development that—

(1) Is designed to ensure an adequate
supply of qualified special education,
regular education, and related services
personnel; and

(2) Meets the requirements for a
State improvement plan relating to
personnel development in section
653(b)(2)(B) and (¢)(3)(D) of the Act.

(b) Information. The State must have
on file with the Secretary information
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that shows that the requirements of
paragraph (a) of this section are met.

(Authority: 20 U.S.C. 1412(a)(14))

§300.136 Personnel standards.

(a) Definitions. As used in this part—

(1) Appropriate professional require-
ments in the State means entry level re-
quirements that—

(i) Are based on the highest require-
ments in the State applicable to the
profession or discipline in which a per-
son is providing special education or
related services; and

(ii) Establish suitable qualifications
for personnel providing special edu-
cation and related services under Part
B of the Act to children with disabil-
ities who are served by State, local,
and private agencies (see §300.2);

(2) Highest requirements in the State
applicable to a specific profession or dis-
cipline means the highest entry-level
academic degree needed for any State-
approved or -recognized certification,
licensing, registration, or other com-
parable requirements that apply to
that profession or discipline;

(3) Profession or discipline means a
specific occupational category that—

(i) Provides special education and re-
lated services to children with disabil-
ities under Part B of the Act;

(ii) Has been established or des-
ignated by the State;

(iii) Has a required scope of responsi-
bility and degree of supervision; and

(iv) Is not limited to traditional oc-
cupational categories; and

(4) State-approved or -recognized certifi-
cation, licensing, registration, or other
comparable requirements means the re-
quirements that a State legislature ei-
ther has enacted or has authorized a
State agency to promulgate through
rules to establish the entry-level stand-
ards for employment in a specific pro-
fession or discipline in that State.

(b) Policies and procedures. (1)(i) The
State must have on file with the Sec-
retary policies and procedures relating
to the establishment and maintenance
of standards to ensure that personnel
necessary to carry out the purposes of
this part are appropriately and ade-
quately prepared and trained.
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(ii) The policies and procedures re-
quired in paragraph (b)(1)(i) of this sec-
tion must provide for the establish-
ment and maintenance of standards
that are consistent with any State-ap-
proved or -recognized certification, 1i-
censing, registration, or other com-
parable requirements that apply to the
profession or discipline in which a per-
son is providing special education or
related services.

(2) BEach State may—

(i) Determine the specific occupa-
tional categories required to provide
special education and related services
within the State; and

(ii) Revise or expand those categories
as needed.

(3) Nothing in this part requires a
State to establish a specified training
standard (e.g., a masters degree) for
personnel who provide special edu-
cation and related services under Part
B of the Act.

(4) A State with only one entry-level
academic degree for employment of
personnel in a specific profession or
discipline may modify that standard as
necessary to ensure the provision of
FAPE to all children with disabilities
in the State without violating the re-
quirements of this section.

(c) Steps for retraining or hiring per-
sonnel. To the extent that a State’s
standards for a profession or discipline,
including standards for temporary or
emergency certification, are not based
on the highest requirements in the
State applicable to a specific profes-
sion or discipline, the State must pro-
vide the steps the State is taking and
the procedures for mnotifying public
agencies and personnel of those steps
and the timelines it has established for
the retraining or hiring of personnel to
meet appropriate professional require-
ments in the State.

(d) Status of personnel standards in the
State. (1) In meeting the requirements
in paragraphs (b) and (c¢) of this sec-
tion, a determination must be made
about the status of personnel standards
in the State. That determination must
be based on current information that
accurately describes, for each profes-
sion or discipline in which personnel
are providing special education or re-
lated services, whether the applicable
standards are consistent with the high-
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est requirements in the State for that
profession or discipline.

(2) The information required in para-
graph (d)(1) of this section must be on
file in the SEA and available to the
public.

(e) Applicability of State statutes and
agency rules. In identifying the highest
requirements in the State for purposes
of this section, the requirements of all
State statutes and the rules of all
State agencies applicable to serving
children with disabilities must be con-
sidered.

(f) Use of paraprofessionals and assist-
ants. A State may allow paraprofes-
sionals and assistants who are appro-
priately trained and supervised, in ac-
cordance with State law, regulations,
or written policy, in meeting the re-
quirements of this part to be used to
assist in the provision of special edu-
cation and related services to children
with disabilities under Part B of the
Act.

(g) Policy to address shortage of per-
sonnel. (1) In implementing this sec-
tion, a State may adopt a policy that
includes a requirement that LEAs in
the State make an ongoing good faith
effort to recruit and hire appropriately
and adequately trained personnel to
provide special education and related
services to children with disabilities,
including, in a geographic area of the
State where there is a shortage of per-
sonnel that meet these qualifications,
the most qualified individuals avail-
able who are making satisfactory
progress toward completing applicable
course work necessary to meet the
standards described in paragraph (b)(2)
of this section, consistent with State
law and the steps described in para-
graph (c¢) of this section, within three
years.

(2) If a State has reached its estab-
lished date under paragraph (c) of this
section, the State may still exercise
the option under paragraph (g)(1) of
this section for training or hiring all
personnel in a specific profession or
discipline to meet appropriate profes-
sional requirements in the State.

(3)(i) Bach State must have a mecha-
nism for serving children with disabil-
ities if instructional needs exceed
available personnel who meet appro-
priate professional requirements in the
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State for a specific profession or dis-
cipline.

(ii) A State that continues to experi-
ence shortages of qualified personnel
must address those shortages in its
comprehensive system of personnel de-
velopment under §300.135.

(Authority: 20 U.S.C. 1412(a)(15))

§300.137 Performance goals and indi-
cators.

The State must have on file with the
Secretary information to demonstrate
that the State—

(a) Has established goals for the per-
formance of children with disabilities
in the State that—

(1) Will promote the purposes of this
part, as stated in §300.1; and

(2) Are consistent, to the maximum
extent appropriate, with other goals
and standards for all children estab-
lished by the State;

(b) Has established performance indi-
cators that the State will use to assess
progress toward achieving those goals
that, at a minimum, address the per-
formance of children with disabilities
on assessments, drop-out rates, and
graduation rates;

(c) Every two years, will report to
the Secretary and the public on the
progress of the State, and of children
with disabilities in the State, toward
meeting the goals established under
paragraph (a) of this section; and

(d) Based on its assessment of that
progress, will revise its State improve-
ment plan under subpart 1 of Part D of
the Act as may be needed to improve
its performance, if the State receives
assistance under that subpart.

(Authority: 20 U.S.C. 1412(a)(16))

§300.138 Participation in assessments.

The State must have on file with the
Secretary information to demonstrate
that—

(a) Children with disabilities are in-
cluded in general State and district-
wide assessment programs, with appro-
priate accommodations and modifica-
tions in administration, if necessary;

(b) As appropriate, the State or
LEA—

(1) Develops guidelines for the par-
ticipation of children with disabilities
in alternate assessments for those chil-
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dren who cannot participate in State
and district-wide assessment programs;

(2) Develops alternate assessments in
accordance with paragraph (b)(1) of
this section; and

(3) Beginning not later than, July 1,
2000, conducts the alternate assess-
ments described in paragraph (b)(2) of
this section.

(Authority: 20 U.S.C. 1412(a)(17)(A))

§300.139 Reports relating to assess-
ments.

(a) General. In implementing the re-
quirements of §300.138, the SEA shall
make available to the public, and re-
port to the public with the same fre-
quency and in the same detail as it re-
ports on the assessment of nondisabled
children, the following information:

(1) The number of children with dis-
abilities participating—

(i) In regular assessments; and

(ii) In alternate assessments.

(2) The performance results of the
children described in paragraph (a)(1)
of this section if doing so would be sta-
tistically sound and would not result in
the disclosure of performance results
identifiable to individual children—

(i) On regular assessments (beginning
not later than July 1, 1998); and

(ii) On alternate assessments (not
later than July 1, 2000).

(b) Combined reports. Reports to the
public under paragraph (a) of this sec-
tion must include—

(1) Aggregated data that include the
performance of children with disabil-
ities together with all other children;
and

(2) Disaggregated data on the per-
formance of children with disabilities.

(c) Timeline for disaggregation of data.
Data relating to the performance of
children described under paragraph
(a)(2) of this section must be
disaggregated—

(1) For assessments conducted after
July 1, 1998; and

(2) For assessments conducted before
July 1, 1998, if the State is required to
disaggregate the data prior to July 1,
1998.

(Authority: 20 U.S.C. 612(a)(17)(B))
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§300.140 [Reserved]

§300.141 SEA responsibility for gen-
eral supervision.

(a) The State must have on file with
the Secretary information that shows
that the requirements of §300.600 are
met.

(b) The information described under
paragraph (a) of this section must in-
clude a copy of each State statute,
State regulation, signed agreement be-
tween respective agency officials, and
any other documents that show com-
pliance with that paragraph.

(Authority: 20 U.S.C. 1412(a)(11))

§300.142 Methods of ensuring services.

(a) Establishing responsibility for serv-
ices. The Chief Executive Officer or des-
ignee of that officer shall ensure that
an interagency agreement or other
mechanism for interagency coordina-
tion is in effect between each nonedu-
cational public agency described in
paragraph (b) of this section and the
SEA, in order to ensure that all serv-
ices described in paragraph (b)(1) of
this section that are needed to ensure
FAPE are provided, including the pro-
vision of these services during the
pendency of any dispute under para-
graph (a)(3) of this section. The agree-
ment or mechanism must include the
following:

(1) Agency financial responsibility. An
identification of, or a method for defin-
ing, the financial responsibility of each
agency for providing services described
in paragraph (b)(1) of this section to
ensure FAPE to children with disabil-
ities. The financial responsibility of
each noneducational public agency de-
scribed in paragraph (b) of this section,
including the State Medicaid agency
and other public insurers of children
with disabilities, must precede the fi-
nancial responsibility of the LEA (or
the State agency responsible for devel-
oping the child’s IEP).

(2) Conditions and terms of reimburse-
ment. The conditions, terms, and proce-
dures under which an LEA must be re-
imbursed by other agencies.

(3) Interagency disputes. Procedures
for resolving interagency disputes (in-
cluding procedures under which LEAs
may initiate proceedings) under the
agreement or other mechanism to se-
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cure reimbursement from other agen-
cies or otherwise implement the provi-
sions of the agreement or mechanism.

(4) Coordination of services procedures.
Policies and procedures for agencies to
determine and identify the interagency
coordination responsibilities of each
agency to promote the coordination
and timely and appropriate delivery of
services described in paragraph (b)(1) of
this section.

(b) Obligation of noneducational public
agencies—(1) General. (i) If any public
agency other than an educational agen-
cy is otherwise obligated under Federal
or State law, or assigned responsibility
under State policy or pursuant to para-
graph (a) of this section, to provide or
pay for any services that are also con-
sidered special education or related
services (such as, but not limited to,
services described in §300.5 relating to
assistive technology devices, §300.6 re-
lating to assistive technology services,
§300.24 relating to related services,
§300.28 relating to supplementary aids
and services, and §300.29 relating to
transition services) that are necessary
for ensuring FAPE to children with
disabilities within the State, the public
agency shall fulfill that obligation or
responsibility, either directly or
through contract or other arrange-
ment.

(ii) A noneducational public agency
described in paragraph (b)(1)(i) of this
section may not disqualify an eligible
service for Medicaid reimbursement be-
cause that service is provided in a
school context.

(2) Reimbursement for services by non-
educational public agency. If a public
agency other than an educational agen-
cy fails to provide or pay for the spe-
cial education and related services de-
scribed in paragraph (b)(1) of this sec-
tion, the LEA (or State agency respon-
sible for developing the child’s IEP)
shall provide or pay for these services
to the child in a timely manner. The
LEA or State agency may then claim
reimbursement for the services from
the noneducational public agency that
failed to provide or pay for these serv-
ices and that agency shall reimburse
the LEA or State agency in accordance
with the terms of the interagency
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agreement or other mechanism de-
scribed in paragraph (a)(1) of this sec-
tion, and the agreement described in
paragraph (a)(2) of this section.

(c) Special rule. The requirements of
paragraph (a) of this section may be
met through—

(1) State statute or regulation;

(2) Signed agreements between re-
spective agency officials that clearly
identify the responsibilities of each
agency relating to the provision of
services; or

(3) Other appropriate written meth-
ods as determined by the Chief Execu-
tive Officer of the State or designee of
that officer.

(d) Information. The State must have
on file with the Secretary information
to demonstrate that the requirements
of paragraphs (a) through (c) of this
section are met.

(e) Children with disabilities who are
covered by public insurance. (1) A public
agency may use the Medicaid or other
public insurance benefits programs in
which a child participates to provide or
pay for services required under this
part, as permitted under the public in-
surance program, except as provided in
paragraph (e)(2) of this section.

(2) With regard to services required
to provide FAPE to an eligible child
under this part, the public agency—

(i) May not require parents to sign up
for or enroll in public insurance pro-
grams in order for their child to re-
ceive FAPE under Part B of the Act;

(ii) May not require parents to incur
an out-of-pocket expense such as the
payment of a deductible or co-pay
amount incurred in filing a claim for
services provided pursuant to this part,
but pursuant to paragraph (g)(2) of this
section, may pay the cost that the par-
ent otherwise would be required to pay;
and

(iii) May not use a child’s benefits
under a public insurance program if
that use would—

(A) Decrease available lifetime cov-
erage or any other insured benefit;

(B) Result in the family paying for
services that would otherwise be cov-
ered by the public insurance program
and that are required for the child out-
side of the time the child is in school;

(C) Increase premiums or lead to the
discontinuation of insurance; or
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(D) Risk loss of eligibility for home
and community-based waivers, based
on aggregate health-related expendi-
tures.

(f) Children with disabilities who are
covered by private insurance. (1) With re-
gard to services required to provide
FAPE to an eligible child under this
part, a public agency may access a par-
ent’s private insurance proceeds only if
the parent provides informed consent
consistent with §300.500(b)(1).

(2) Bach time the public agency pro-
poses to access the parent’s private in-
surance proceeds, it must—

(i) Obtain parent consent in accord-
ance with paragraph (f)(1) of this sec-
tion; and

(ii) Inform the parents that their re-
fusal to permit the public agency to ac-
cess their private insurance does not
relieve the public agency of its respon-
sibility to ensure that all required
services are provided at no cost to the
parents.

(g) Use of Part B funds. (1) If a public
agency is unable to obtain parental
consent to use the parent’s private in-
surance, or public insurance when the
parent would incur a cost for a speci-
fied service required under this part, to
ensure FAPE the public agency may
use its Part B funds to pay for the serv-
ice.

(2) To avoid financial cost to parents
who otherwise would consent to use
private insurance, or public insurance
if the parent would incur a cost, the
public agency may use its Part B funds
to pay the cost the parents otherwise
would have to pay to use the parent’s
insurance (e.g., the deductible or co-
pay amounts).

(h) Proceeds from public or private in-
surance. (1) Proceeds from public or pri-
vate insurance will not be treated as
program income for purposes of 34 CFR
80.25.

(2) If a public agency spends reim-
bursements from Federal funds (e.g.,
Medicaid) for services under this part,
those funds will not be considered
‘“State or local” funds for purposes of
the maintenance of effort provisions in
§§300.154 and 300.231.
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(i) Construction. Nothing in this part
should be construed to alter the re-
quirements imposed on a State Med-
icaid agency, or any other agency ad-
ministering a public insurance pro-
gram by Federal statute, regulations
or policy under title XIX, or title XXI
of the Social Security Act, or any
other public insurance program.

(Authority: 20 U.S.C. 1412(a)(12)(A), (B), and
(C); 1401(8))

§300.143 SEA implementation of pro-
cedural safeguards.

The State must have on file with the
Secretary the procedures that the SEA
(and any agency assigned responsi-
bility pursuant to §300.600(d)) follows
to inform each public agency of its re-
sponsibility for ensuring effective im-
plementation of procedural safeguards
for the children with disabilities served
by that public agency.

(Authority: 20 U.S.C. 1412(a)(11); 1415(a))

§300.144 Hearings relating to LEA eli-
gibility.

The State must have on file with the
Secretary procedures to ensure that
the SEA does not make any final deter-
mination that an LEA is not eligible
for assistance under Part B of the Act
without first giving the LEA reason-
able notice and an opportunity for a
hearing under 34 CFR 76.401(d).

(Authority: 20 U.S.C. 1412(a)(13))

§300.145 Recovery of
misclassified children.

The State must have on file with the
Secretary policies and procedures that
ensure that the State seeks to recover
any funds provided under Part B of the
Act for services to a child who is deter-
mined to be erroneously classified as
eligible to be counted under section
611(a) or (d) of the Act.

(Authority: 20 U.S.C. 1221e-3(a)(1))

§300.146 Suspension
rates.

The State must have on file with the
Secretary information to demonstrate
that the following requirements are
met:

(a) General. The SEA examines data
to determine if significant discrep-
ancies are occurring in the rate of

funds for

and expulsion
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long-term suspensions and expulsions
of children with disabilities—

(1) Among LEAs in the State; or

(2) Compared to the rates for non-
disabled children within the agencies.

(b) Review and revision of policies. If
the discrepancies described in para-
graph (a) of this section are occurring,
the SEA reviews and, if appropriate, re-
vises (or requires the affected State
agency or LEA to revise) its policies,
procedures, and practices relating to
the development and implementation
of IEPs, the use of behavioral interven-
tions, and procedural safeguards, to en-
sure that these policies, procedures,
and practices comply with the Act.

(Authority: 20 U.S.C. 612(a)(22))

§300.147 Additional information
SEA provides direct services.

(a) If the SEA provides FAPE to chil-
dren with disabilities, or provides di-
rect services to these children, the
agency—

(1) Shall comply with any additional
requirements of §§300.220-300.230(a) and
300.234-300.250 as if the agency were an
LEA; and

(2) May use amounts that are other-
wise available to the agency under
Part B of the Act to serve those chil-
dren without regard to §300.184 (relat-
ing to excess costs).

(b) The SEA must have on file with
the Secretary information to dem-
onstrate that it meets the require-
ments of paragraph (a)(1) of this sec-
tion.

(Authority: 20 U.S.C. 1412(b))

if

§300.148 Public participation.

(a) General; exception. (1) Subject to
paragraph (a)(2) of this section, each
State must ensure that, prior to the
adoption of any policies and procedures
needed to comply with this part, there
are public hearings, adequate notice of
the hearings, and an opportunity for
comment available to the general pub-
lic, including individuals with disabil-
ities and parents of children with dis-
abilities consistent with §§300.280-
300.284.

(2) A State will be considered to have
met paragraph (a)(1) of this section
with regard to a policy or procedure
needed to comply with this part if it
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can demonstrate that prior to the
adoption of that policy or procedure,
the policy or procedure was subjected
to a public review and comment proc-
ess that is required by the State for
other purposes and is comparable to
and consistent with the requirements
of §§300.280-300.284.

(b) Documentation. The State must
have on file with the Secretary infor-
mation to demonstrate that the re-
quirements of paragraph (a) of this sec-
tion are met.

(Authority: 20 U.S.C. 1412(a)(20))
§300.149 [Reserved]

§300.150 State advisory panel.

The State must have on file with the
Secretary information to demonstrate
that the State has established and
maintains an advisory panel for the
purpose of providing policy guidance
with respect to special education and
related services for children with dis-
abilities in the State in accordance
with the requirements of §§300.650—
300.653.

(Authority: 20 U.S.C. 1412(a)(21)(A))
§300.151 [Reserved]

§300.152 Prohibition against commin-
gling.

(a) The State must have on file with
the Secretary an assurance satisfac-
tory to the Secretary that the funds
under Part B of the Act are not com-
mingled with State funds.

(b) The assurance in paragraph (a) of
this section is satisfied by the use of a
separate accounting system that in-
cludes an audit trail of the expenditure
of the Part B funds. Separate bank ac-
counts are not required. (See 34 CFR
76.702 (Fiscal control and fund account-
ing procedures).)

(Authority: 20 U.S.C. 1412(a)(18)(B))

§300.153 State-level nonsupplanting.

(a) General. (1) Except as provided in
§300.230, funds paid to a State under
Part B of the Act must be used to sup-
plement the level of Federal, State,
and local funds (including funds that
are not under the direct control of the
SEA or LEAs) expended for special edu-
cation and related services provided to
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children with disabilities under Part B
of the Act and in no case to supplant
these Federal, State, and local funds.

(2) The State must have on file with
the Secretary information to dem-
onstrate to the satisfaction of the Sec-
retary that the requirements of para-
graph (a)(1) of this section are met.

(b) Waiver. If the State provides clear
and convincing evidence that all chil-
dren with disabilities have available to
them FAPE, the Secretary may waive,
in whole or in part, the requirements of
paragraph (a) of this section if the Sec-
retary concurs with the evidence pro-
vided by the State under §300.589.

(Authority: 20 U.S.C. 1412(a)(18)(c))

§300.154 Maintenance of State finan-
cial support.

(a) General. The State must have on
file with the Secretary information to
demonstrate, on either a total or per-
capita basis, that the State will not re-
duce the amount of State financial sup-
port for special education and related
services for children with disabilities,
or otherwise made available because of
the excess costs of educating those
children, below the amount of that sup-
port for the preceding fiscal year.

(b) Reduction of funds for failure to
maintain support. The Secretary re-
duces the allocation of funds under sec-
tion 611 of the Act for any fiscal year
following the fiscal year in which the
State fails to comply with the require-
ment of paragraph (a) of this section by
the same amount by which the State
fails to meet the requirement.

(c) Waivers for exceptional or uncon-
trollable circumstances. The Secretary
may waive the requirement of para-
graph (a) of this section for a State, for
one fiscal year at a time, if the Sec-
retary determines that—

(1) Granting a waiver would be equi-
table due to exceptional or uncontrol-
lable circumstances such as a natural
disaster or a precipitous and unfore-
seen decline in the financial resources
of the State; or

(2) The State meets the standard in
§300.589 for a waiver of the requirement
to supplement, and not to supplant,
funds received under Part B of the Act.

(d) Subsequent years. If, for any fiscal
year, a State fails to meet the require-
ment of paragraph (a) of this section,
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including any year for which the State
is granted a waiver under paragraph (c)
of this section, the financial support
required of the State in future years
under paragraph (a) of this section
must be the amount that would have
been required in the absence of that
failure and not the reduced level of the
State’s support.

(Authority: 20 U.S.C. 1412(a)(19))

§300.155 Policies and procedures for
use of Part B funds.

The State must have on file with the
Secretary policies and procedures de-
signed to ensure that funds paid to the
State under Part B of the Act are spent
in accordance with the provisions of
Part B.

(Authority: 20 U.S.C. 1412(a)(18)(A))

§300.156 Annual description of use of
Part B funds.

(a) In order to receive a grant in any
fiscal year a State must annually de-
scribe—

(1) How amounts retained for State-
level activities under §300.602 will be
used to meet the requirements of this
part;

(2) How those amounts will be allo-
cated among the activities described in
§§300.621 and 300.370 to meet State pri-
orities based on input from LEAs; and

(3) The percentage of those amounts,
if any, that will be distributed to LEAs
by formula.

(b) If a State’s plans for use of its
funds under §§300.370 and 300.620 for the
forthcoming year do not change from
the prior year, the State may submit a
letter to that effect to meet the re-
quirement in paragraph (a) of this sec-
tion.

(Authority: 20 U.S.C. 1411()(5))

LEA AND STATE AGENCY EELIGIBILITY—
GENERAL

§300.180 Condition of assistance.

An LEA or State agency is eligible
for assistance under Part B of the Act
for a fiscal year if the agency dem-
onstrates to the satisfaction of the
SEA that it meets the conditions in
§§ 300.220-300.250.

(Authority: 20 U.S.C. 1413(a))
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§300.181 Exception for prior LEA or
State agency policies and proce-
dures on file with the SEA.

If an LEA or a State agency de-
scribed in §300.194 has on file with the
SEA policies and procedures that dem-
onstrate that the LEA or State agency
meets any requirement of §300.180, in-
cluding any policies and procedures
filed under Part B of the Act as in ef-
fect before June 4, 1997, the SEA shall
consider the LEA or State agency to
have met the requirement for purposes
of receiving assistance under Part B of
the Act.

(Authority: 20 U.S.C. 1413(b)(1))

§300.182 Amendments to LEA policies
and procedures.

(a) Modification made by an LEA or a
State agency. (1) Subject to paragraph
(b) of this section, policies and proce-
dures submitted by an LEA or a State
agency in accordance with this subpart
remain in effect until it submits to the
SEA the modifications that the LEA or
State agency decides are necessary.

(2) The provisions of this subpart
apply to a modification to an LEA’s or
State agency’s policies and procedures
in the same manner and to the same
extent that they apply to the LEA’s or
State agency’s original policies and
procedures.

(b) Modifications required by the SEA.
The SEA may require an LEA or a
State agency to modify its policies and
procedures, but only to the extent nec-
essary to ensure the LEA’s or State
agency’s compliance with this part, if—

(1) After June 4, 1997, the provisions
of the Act or the regulations in this
part are amended;

(2) There is a new interpretation of
the Act by Federal or State courts; or

(8) There is an official finding of non-
compliance with Federal or State law
or regulations.

(Authority: 20 U.S.C. 1413(b))
§300.183 [Reserved]

§300.184 Excess cost requirement.

(a) General. Amounts provided to an
LEA under Part B of the Act may be
used only to pay the excess costs of
providing special education and related
services to children with disabilities.
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(b) Definition. As used in this part,
the term excess costs means those costs
that are in excess of the average an-
nual per-student expenditure in an
LEA during the preceding school year
for an elementary or secondary school
student, as may be appropriate. Excess
costs must be computed after deduct-
ing—

(1) Amounts received—

(i) Under Part B of the Act;

(ii) Under Part A of title I of the Ele-
mentary and Secondary Education Act
of 1965; or

(iii) Under Part A of title VII of that
Act; and

(2) Any State or local funds expended
for programs that would qualify for as-
sistance under any of those parts.

(c) LLimitation on use of Part B funds.
(1) The excess cost requirement pre-
vents an LEA from using funds pro-
vided under Part B of the Act to pay
for all of the costs directly attributable
to the education of a child with a dis-
ability, subject to paragraph (c)(2) of
this section.

(2) The excess cost requirement does
not prevent an LEA from using Part B
funds to pay for all of the costs di-
rectly attributable to the education of
a child with a disability in any of the
ages 3, 4, 5, 18, 19, 20, or 21, if no local
or State funds are available for non-
disabled children in that age range.
However, the LEA must comply with
the nonsupplanting and other require-
ments of this part in providing the edu-
cation and services for these children.

(Authority: 20 U.S.C. 1401(7), 1413(a)(2)(A))

§300.185 Meeting the excess cost re-
quirement.

(a)(1) General. An LEA meets the ex-
cess cost requirement if it has spent at
least a minimum average amount for
the education of its children with dis-
abilities before funds under Part B of
the Act are used.

(2) The amount described in para-
graph (a)(1) of this section is deter-
mined using the formula in §300.184(b).
This amount may not include capital
outlay or debt service.

(b) Joint establishment of eligibility. If
two or more LEAs jointly establish eli-
gibility in accordance with §300.190, the
minimum average amount is the aver-
age of the combined minimum average
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amounts determined under §300.184 in
those agencies for elementary or sec-
ondary school students, as the case
may be.

(Authority: 20 U.S.C. 1413(a)(2)(A))
§§300.186-300.189 [Reserved]

§300.190 Joint establishment of eligi-
bility.

(a) General. An SEA may require an
LEA to establish its eligibility jointly
with another LEA if the SEA deter-
mines that the LEA would be ineligible
under this section because the agency
would not be able to establish and
maintain programs of sufficient size
and scope to effectively meet the needs
of children with disabilities.

(b) Charter school exception. An SEA
may not require a charter school that
is an LEA to jointly establish its eligi-
bility under paragraph (a) of this sec-
tion unless it is explicitly permitted to
do so under the State’s charter school
statute.

(c) Amount of payments. If an SEA re-
quires the joint establishment of eligi-
bility under paragraph (a) of this sec-
tion, the total amount of funds made
available to the affected LEAs must be
equal to the sum of the payments that
each LEA would have received under
§§300.711-300.714 if the agencies were el-
igible for these payments.

(Authority: 20 U.S.C. 1413(e)(1), and (2))
§300.191 [Reserved]

§300.192 Requirements
lishing eligibility.

(a) Requirements for LEAs in general.
LEAs that establish joint eligibility
under this section must—

(1) Adopt policies and procedures
that are consistent with the State’s
policies and procedures under §§300.121-
300.156; and

(2) Be jointly responsible for imple-
menting programs that receive assist-
ance under Part B of the Act.

(b) Requirements for educational service
agencies in general. If an educational
service agency is required by State law
to carry out programs under Part B of
the Act, the joint responsibilities given
to LEAs under Part B of the Act—

(1) Do not apply to the administra-
tion and disbursement of any payments

for estab-
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received by that educational service
agency; and

(2) Must be carried out only by that
educational service agency.

(c) Additional requirement. Notwith-
standing any other provision of
§§300.190-300.192, an educational service
agency shall provide for the education
of children with disabilities in the
least restrictive environment, as re-
quired by §300.130.

(Authority: 20 U.S.C. 1413(e)(3), and (4))
§300.193 [Reserved]

§300.194 State agency eligibility.

Any State agency that desires to re-
ceive a subgrant for any fiscal year
under §§300.711-300.714 must dem-
onstrate to the satisfaction of the SEA
that—

(a) All children with disabilities who
are participating in programs and
projects funded under Part B of the Act
receive FAPE, and that those children
and their parents are provided all the
rights and procedural safeguards de-
scribed in this part; and

(b) The agency meets the other con-
ditions of this subpart that apply to
LEAs.

(Authority: 20 U.S.C. 1413(i))
§300.195 [Reserved]

§300.196 Notification of LEA or State
agency in case of ineligibility.

If the SEA determines that an LEA
or State agency is not eligible under
Part B of the Act, the SEA shall—

(a) Notify the LEA or State agency of
that determination; and

(b) Provide the LEA or State agency
with reasonable notice and an oppor-
tunity for a hearing.

(Authority: 20 U.S.C. 1413(c))

§300.197 LEA and State agency com-
pliance.

(a) General. If the SEA, after reason-
able notice and an opportunity for a
hearing, finds that an LEA or State
agency that has been determined to be
eligible under this section is failing to
comply with any requirement described
in §§300.220-300.250, the SEA shall re-
duce or may not provide any further
payments to the LEA or State agency
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until the SEA is satisfied that the LEA
or State agency is complying with that
requirement.

(b) Notice requirement. Any State
agency or LEA in receipt of a notice
described in paragraph (a) of this sec-
tion shall, by means of public notice,
take the measures necessary to bring
the pendency of an action pursuant to
this section to the attention of the
public within the jurisdiction of the
agency.

(¢) In carrying out its functions
under this section, each SEA shall con-
sider any decision resulting from a
hearing under §§300.507-300.528 that is
adverse to the LEA or State agency in-
volved in the decision.

(Authority: 20 U.S.C. 1413(d))

LEA AND STATE AGENCY ELIGIBILITY—
SPECIFIC CONDITIONS

§300.220 Consistency with State poli-
cies.

(a) General. The LEA, in providing for
the education of children with disabil-
ities within its jurisdiction, must have
in effect policies, procedures, and pro-
grams that are consistent with the
State policies and procedures estab-
lished under §§300.121-300.156.

(b) Policies on file with SEA. The LEA
must have on file with the SEA the
policies and procedures described in
paragraph (a) of this section.

(Authority: 20 U.S.C. 1413(a)(1))

§300.221 Implementation of CSPD.

The LEA must have on file with the
SEA information to demonstrate
that—

(a) All personnel necessary to carry
out Part B of the Act within the juris-
diction of the agency are appropriately
and adequately prepared, consistent
with the requirements of §§300.380—
300.382; and

(b) To the extent the LEA determines
appropriate, it shall contribute to and
use the comprehensive system of per-
sonnel development of the State estab-
lished under §300.135.

(Authority: 20 U.S.C. 1413(a)(3))
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§§ 300.222-300.229 [Reserved]

§300.230

The LEA must have on file with the
SEA information to demonstrate that
amounts provided to the LEA under
Part B of the Act—

(a) Will be expended in accordance
with the applicable provisions of this
part;

(b) Will be used only to pay the ex-
cess costs of providing special edu-
cation and related services to children
with disabilities, consistent with
§§300.184-300.185; and

(c) Will be used to supplement State,
local, and other Federal funds and not
to supplant those funds.

(Authority: 20 U.S.C. 1413(a)(2)(A))

Use of amounts.

§300.231 Maintenance of effort.

(a) General. Except as provided in
§§300.232 and 300.233, funds provided to
an LEA under Part B of the Act may
not be used to reduce the level of ex-
penditures for the education of chil-
dren with disabilities made by the LEA
from local funds below the level of
those expenditures for the preceding
fiscal year.

(b) Information. The LEA must have
on file with the SEA information to
demonstrate that the requirements of
paragraph (a) of this section are met.

(c) Standard. (1) Except as provided in
paragraph (c)(2) of this section, the
SEA determines that an LEA complies
with paragraph (a) of this section for
purposes of establishing the LEA’s eli-
gibility for an award for a fiscal year if
the LEA budgets, for the education of
children with disabilities, at least the
same total or per-capita amount from
either of the following sources as the
LEA spent for that purpose from the
same source for the most recent prior
year for which information is avail-
able:

(i) Local funds only.

(ii) The combination of State and
local funds.

(2) An LEA that relies on paragraph
(¢)(1)(i) of this section for any fiscal
year must ensure that the amount of
local funds it budgets for the education
of children with disabilities in that
year is at least the same, either in
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total or per capita, as the amount it
spent for that purpose in—

(i) The most recent fiscal year for
which information is available, if that
year is, or is before, the first fiscal
year beginning on or after July 1, 1997;
or

(ii) If later, the most recent fiscal
year for which information is available
and the standard in paragraph (c¢)(1)()
of this section was used to establish its
compliance with this section.

(3) The SEA may not consider any ex-
penditures made from funds provided
by the Federal Government for which
the SEA is required to account to the
Federal Government or for which the
LEA is required to account to the Fed-
eral Government directly or through
the SEA in determining an LEA’S com-
pliance with the requirement in para-
graph (a) of this section.

(Authority: 20 U.S.C. 1413(a)(2)(A))

§300.232
effort.

An LEA may reduce the level of ex-
penditures by the LEA under Part B of
the Act below the level of those ex-
penditures for the preceding fiscal year
if the reduction is attributable to the
following:

(a)(1) The voluntary departure, by re-
tirement or otherwise, or departure for
just cause, of special education or re-
lated services personnel, who are re-
placed by qualified, lower-salaried
staff.

(2) In order for an LEA to invoke the
exception in paragraph (a)(1) of this
section, the LEA must ensure that
those voluntary retirements or res-
ignations and replacements are in full
conformity with:

(i) Existing school board policies in
the agency;

(ii) The applicable collective bar-
gaining agreement in effect at that
time; and

(iii) Applicable State statutes.

(b) A decrease in the enrollment of
children with disabilities.

(c) The termination of the obligation
of the agency, consistent with this
part, to provide a program of special
education to a particular child with a
disability that is an exceptionally cost-
ly program, as determined by the SEA,
because the child—

Exception to maintenance of
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(1) Has left the jurisdiction of the
agency;

(2) Has reached the age at which the
obligation of the agency to provide
FAPE to the child has terminated; or

(3) No longer needs the program of
special education.

(d) The termination of costly expend-
itures for long-term purchases, such as
the acquisition of equipment or the
construction of school facilities.

(Authority: 20 U.S.C. 1413(a)(2)(B))

§300.233 Treatment of Federal funds
in certain fiscal years.

(a)(1) Subject to paragraphs (a)2),
(a)(3), and (b) of this section, for any
fiscal year for which amounts appro-
priated to carry out section 611 of the
Act exceed $4.1 billion, an LEA may
treat as local funds up to 20 percent of
the amount of funds it is eligible to re-
ceive under §300.712 from that appro-
priation that exceeds the amount from
funds appropriated for the previous fis-
cal year that the LEA was eligible to
receive under §300.712.

(2) The requirements of §§300.230(c)
and 300.231 do not apply with respect to
the amount that may be treated as
local funds under paragraph (a)(l) of
this section.

(3) For purposes of this section:

(i)(A) An LEA is not eligible to re-
ceive funds during any period in which
those funds under this part are with-
held from the LEA because of a finding
of noncompliance under §300.197 or
§300.587.

(B) An LEA is eligible to receive
funds that have been withheld under
§300.197 or §300.587 but are subse-
quently released to the LEA within the
period of the funds availability.

(ii) An LEA is not eligible to receive
funds that have been reallocated to
other LEAs under §300.714.

(b) If an SEA determines that an
LEA is not meeting the requirements
of this part, the SEA may prohibit the
LEA from treating funds received
under Part B of the Act as local funds
under paragraph (a)(1) of this section
for any fiscal year, but only if it is au-
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thorized to do so by the State constitu-
tion or a State statute.

(Authority: 20 U.S.C. 1413(a)(2)(C))

[64 FR 12418, Mar. 12, 1999, as amended at 66
FR 1476, Jan. 8, 2001]

§300.234 Schoolwide programs under
title I of the ESEA.

(a) General; limitation on amount of
Part B funds used. An LEA may use
funds received under Part B of the Act
for any fiscal year to carry out a
schoolwide program under section 1114
of the Elementary and Secondary Edu-
cation Act of 1965, except that the
amount used in any schoolwide pro-
gram may not exceed—

(1)(d) The amount received by the
LEA under Part B for that fiscal year;
divided by

(ii) The number of children with dis-
abilities in the jurisdiction of the LEA;
and multiplied by

(2) The number of children with dis-
abilities participating in the
schoolwide program.

(b) Funding conditions. The funds de-
scribed in paragraph (a) of this section
are subject to the following conditions:

(1) The funds must be considered as
Federal Part B funds for purposes of
the calculations required by
§§300.230(b) and (c).

(2) The funds may be used without re-
gard to the requirements of §300.230(a).

(c) Meeting other Part B requirements.
Except as provided in paragraph (b) of
this section, all other requirements of
Part B must be met by an LEA using
Part B funds in accordance with para-
graph (a) of this section, including en-
suring that children with disabilities in
schoolwide program schools—

(1) Receive services in accordance
with a properly developed IEP; and

(2) Are afforded all of the rights and
services guaranteed to children with
disabilities under the IDEA.

(Authority: 20 U.S.C. 1413(a)(2)(D))

§300.235

(a) General. Subject to paragraph (b)
of this section, funds provided to an
LEA under Part B of the Act may be
used for the following activities:

(1) Services and aids that also benefit
nondisabled children. For the costs of
special education and related services

Permissive use of funds.
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and supplementary aids and services
provided in a regular class or other
education-related setting to a child
with a disability in accordance with
the IEP of the child, even if one or
more nondisabled children benefit from
these services.

(2) Integrated and coordinated services
system. To develop and implement a
fully integrated and coordinated serv-
ices system in accordance with
§300.244.

(b) Non-applicability of certain provi-
sions. An LEA does not violate
§§300.152, 300.230, and 300.231 based on
its use of funds provided under Part B
of the Act in accordance with para-
graphs (a)(1) and (a)(2) of this section.

(Authority: 20 U.S.C. 1413(a)(4))
§§ 300.236-300.239 [Reserved]

§300.240 Information for SEA.

(a) The LEA shall provide the SEA
with information necessary to enable
the SEA to carry out its duties under
Part B of the Act, including, with re-
spect to §§300.137 and 300.138, informa-
tion relating to the performance of
children with disabilities participating
in programs carried out under Part B
of the Act.

(b) The LEA must have on file with
the SEA an assurance satisfactory to
the SEA that the LEA will comply
with the requirements of paragraph (a)
of this section.

(Authority: 20 U.S.C. 1413(a)(6))

§300.241 Treatment of charter schools
and their students.

The LEA must have on file with the
SEA information to demonstrate that
in carrying out this part with respect
to charter schools that are public
schools of the LEA, the LEA will—

(a) Serve children with disabilities
attending those schools in the same
manner as it serves children with dis-
abilities in its other schools; and

(b) Provide funds under Part B of the
Act to those schools in the same man-
ner as it provides those funds to its
other schools.

(Authority: 20 U.S.C. 1413(a)(5))
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§300.242 Public information.

The LEA must have on file with the
SEA information to demonstrate to the
satisfaction of the SEA that it will
make available to parents of children
with disabilities and to the general
public all documents relating to the
eligibility of the agency under Part B
of the Act.

(Authority: 20 U.S.C. 1413(a)(7))
§300.243 [Reserved]

§300.244 Coordinated services system.

(a) General. An LEA may not use
more than 5 percent of the amount the
agency receives under Part B of the
Act for any fiscal year, in combination
with other amounts (which must in-
clude amounts other than education
funds), to develop and implement a co-
ordinated services system designed to
improve results for children and fami-
lies, including children with disabil-
ities and their families.

(b) Activities. In implementing a co-
ordinated services system under this
section, an LEA may carry out activi-
ties that include—

(1) Improving the effectiveness and
efficiency of service delivery, including
developing strategies that promote ac-
countability for results;

(2) Service coordination and case
management that facilitate the link-
age of IEPs under Part B of the Act and
IFSPs under Part C of the Act with in-
dividualized service plans under mul-
tiple Federal and State programs, such
as title I of the Rehabilitation Act of
1973 (vocational rehabilitation), title
XIX of the Social Security Act (Med-
icaid), and title XVI of the Social Secu-

rity Act (supplemental security in-
come);
(3) Developing and implementing

interagency financing strategies for
the provision of education, health,
mental health, and social services, in-
cluding transition services and related
services under the Act; and

(4) Interagency personnel develop-
ment for individuals working on co-
ordinated services.

(c) Coordination with certain projects
under Elementary and Secondary Edu-
cation Act of 1965. If an LEA is carrying
out a coordinated services project



Off. of Spec. Educ. and Rehab. Services, Education

under title XI of the Elementary and
Secondary Education Act of 1965 and a
coordinated services project under Part
B of the Act in the same schools, the
agency shall use the amounts under
§300.244 in accordance with the require-
ments of that title.

(Authority: 20 U.S.C. 1413(f))
SCHOOL-BASED IMPROVEMENT PLAN

§300.245 School-based
plan.

(a) General. Bach LEA may, in ac-
cordance with paragraph (b) of this sec-
tion, use funds made available under
Part B of the Act to permit a public
school within the jurisdiction of the
LEA to design, implement, and evalu-
ate a school-based improvement plan
that—

(1) Is consistent with the purposes de-
scribed in section 651(b) of the Act; and

(2) Is designed to improve edu-
cational and transitional results for all
children with disabilities and, as appro-
priate, for other children consistent
with §300.235(a) and (b) in that public
school.

(b) Authority—(1) General. An SEA
may grant authority to an LEA to per-
mit a public school described in
§300.245 (through a school-based stand-
ing panel established under §300.247(b))
to design, implement, and evaluate a
school-based improvement plan de-
scribed in §300.245 for a period not to
exceed 3 years.

(2) Responsibility of LEA. If an SEA
grants the authority described in para-
graph (b)(1) of this section, an LEA
that is granted this authority must
have the sole responsibility of over-
sight of all activities relating to the
design, implementation, and evalua-
tion of any school-based improvement
plan that a public school is permitted
to design under this section.

(Authority: 20 U.S.C. 1413(g)(1) and (g)(2)).

improvement

§300.246 Plan requirements.

A school-based improvement plan de-
scribed in §300.245 must—

(a) Be designed to be consistent with
the purposes described in section 651(b)
of the Act and to improve educational
and transitional results for all children
with disabilities and, as appropriate,
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for other children consistent with
§300.235(a) and (b), who attend the
school for which the plan is designed

and implemented;

(b) Be designed, evaluated, and, as
appropriate, implemented by a school-
based standing panel established in ac-
cordance with §300.247(b);

(c) Include goals and measurable in-
dicators to assess the progress of the
public school in meeting these goals;
and

(d) Ensure that all children with dis-
abilities receive the services described
in their IEPs.

(Authority: 20 U.S.C. 1413(g)(3))

§300.247 Responsibilities of the LEA.

An LEA that is granted authority
under §300.245(b) to permit a public
school to design, implement, and
evaluate a school-based improvement
plan shall—

(a) Select each school under the ju-
risdiction of the agency that is eligible
to design, implement, and evaluate the
plan;

(b) Require each school selected
under paragraph (a) of this section, in
accordance with criteria established by
the LEA under paragraph (c) of this
section, to establish a school-based
standing panel to carry out the duties
described in §300.246(b);

(c) Establish—

(1) Criteria that must be used by the
LEA in the selection of an eligible
school under paragraph (a) of this sec-
tion;

(2) Criteria that must be used by a
public school selected under paragraph
(a) of this section in the establishment
of a school-based standing panel to
carry out the duties described in
§300.246(b) and that ensure that the
membership of the panel reflects the
diversity of the community in which
the public school is located and in-
cludes, at a minimum—

(i) Parents of children with disabil-
ities who attend a public school, in-
cluding parents of children with dis-
abilities from unserved and under-
served populations, as appropriate;

(ii) Special education and general
education teachers of public schools;
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(iii) Special education and general
education administrators, or the des-
ignee of those administrators, of those
public schools; and

(iv) Related services providers who
are responsible for providing services
to the children with disabilities who
attend those public schools; and

(3) Criteria that must be used by the
LEA with respect to the distribution of
funds under Part B of the Act to carry
out this section;

(d) Disseminate the criteria estab-
lished under paragraph (c) of this sec-
tion to local school district personnel
and local parent organizations within
the jurisdiction of the LEA;

(e) Require a public school that de-
sires to design, implement, and evalu-
ate a school-based improvement plan
to submit an application at the time,
in the manner and accompanied by the
information, that the LEA shall rea-
sonably require; and

(f) Establish procedures for approval
by the LEA of a school-based improve-
ment plan designed under Part B of the
Act.

(Authority:1413(g)(4))

§300.248 Limitation.

A school-based improvement plan de-
scribed in §300.245(a) may be submitted
to an LEA for approval only if a con-
sensus with respect to any matter re-
lating to the design, implementation,
or evaluation of the goals of the plan is
reached by the school-based standing
panel that designed the plan.

(Authority: 20 U.S.C. 1413(g)(5))

§300.249

(a) Parental involvement. In carrying
out the requirements of §§300.245—
300.250, an LEA shall ensure that the
parents of children with disabilities are
involved in the design, evaluation, and,
if appropriate, implementation of
school-based improvement plans in ac-
cordance with this section.

(b) Plan approval. An LEA may ap-
prove a school-based improvement plan
of a public school within the jurisdic-
tion of the agency for a period of 3
years, if—

(1) The approval is consistent with
the policies, procedures, and practices

Additional requirements.
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established by the LEA and in accord-
ance with §§300.245-300.250; and

(2) A majority of parents of children
who are members of the school-based
standing panel, and a majority of other
members of the school-based standing
panel that designed the plan, agree in
writing to the plan.

(Authority: 20 U.S.C. 1413(g)(6))

§300.250 Extension of plan.

If a public school within the jurisdic-
tion of an LEA meets the applicable re-
quirements and criteria described in
§§300.246 and 300.247 at the expiration of
the 3-year approval period described
§300.249(b), the agency may approve a
school-based improvement plan of the
school for an additional 3-year period.

(Authority: 20 U.S.C. 1413(g)(7))

SECRETARY OF THE INTERIOR—
ELIGIBILITY

§300.260 Submission of information.

The Secretary may provide the Sec-
retary of the Interior amounts under
§300.715(b) and (c) for a fiscal year only
if the Secretary of the Interior submits
to the Secretary information that—

(a) Meets the requirements of section
612(a)(1), (3)—(9), (10)(B), (C), (11)—12),
(14)—@17), (20), (21) and (22) of the Act
(including monitoring and evaluation
activities);

(b) Meets the requirements of section
612(b) and (e) of the Act;

(c) Meets the requirements of section
613(a)(1), (2)(A){), (6), and (7) of the
Act;

(d) Meets the requirements of this
part that implement the sections of the
Act listed in paragraphs (a)-(c) of this
section;

(e) Includes a description of how the
Secretary of the Interior will coordi-
nate the provision of services under
Part B of the Act with LEAs, tribes
and tribal organizations, and other pri-
vate and Federal service providers;

(f) Includes an assurance that there
are public hearings, adequate notice of
the hearings, and an opportunity for
comment afforded to members of
tribes, tribal governing bodies, and af-
fected local school boards before the
adoption of the policies, programs, and
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procedures described in paragraph (a)
of this section;

(g) Includes an assurance that the
Secretary of the Interior will provide
the information that the Secretary
may require to comply with section 618
of the Act, including data on the num-
ber of children with disabilities served
and the types and amounts of services
provided and needed;

(h)(1) Includes an assurance that the
Secretary of the Interior and the Sec-
retary of Health and Human Services
have entered into a memorandum of
agreement, to be provided to the Sec-
retary, for the coordination of services,
resources, and personnel between their
respective Federal, State, and local of-
fices and with the SEAs and LEAs and
other entities to facilitate the provi-
sion of services to Indian children with
disabilities residing on or near reserva-
tions.

(2) The agreement must provide for
the apportionment of responsibilities
and costs, including child find, evalua-
tion, diagnosis, remediation or thera-
peutic measures, and (if appropriate)
equipment and medical or personal
supplies, as needed for a child with a
disability to remain in a school or pro-
gram; and

(i) Includes an assurance that the De-
partment of the Interior will cooperate
with the Department in its exercise of
monitoring and oversight of the re-
quirements in this section and
§§300.261-300.267, and any agreements
entered into between the Secretary of
the Interior and other entities under
Part B of the Act, and will fulfill its
duties under Part B of the Act. Section
616(a) of the Act applies to the informa-
tion described in this section.

(Authority: 20 U.S.C. 1411(1)(2))

§300.261 Public participation.

In fulfilling the requirements of
§300.260 the Secretary of the Interior
shall provide for public participation
consistent with §§300.280-300.284.

(Authority: 20 U.S.C. 1411(i))

§300.262 Use of Part B funds.

(a) The Department of the Interior
may use five percent of its payment
under §300.715(b) and (c¢) in any fiscal
year, or $500,000, whichever is greater,
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for administrative costs in carrying
out the provisions of this part.

(b) Payments to the Secretary of the
Interior under §300.716 must be used in
accordance with that section.

(Authority: 20 U.S.C. 1411(i))

§ 309.263 Plan for coordination of serv-
ices.

(a) The Secretary of the Interior
shall develop and implement a plan for
the coordination of services for all In-
dian children with disabilities residing
on reservations covered under Part B
of the Act.

(b) The plan must provide for the co-
ordination of services benefiting these
children from whatever source, includ-
ing tribes, the Indian Health Service,
other BIA divisions, and other Federal
agencies.

(¢) In developing the plan, the Sec-
retary of the Interior shall consult
with all interested and involved par-
ties.

(d) The plan must be based on the
needs of the children and the system
best suited for meeting those needs,
and may involve the establishment of
cooperative agreements between the
BIA, other Federal agencies, and other
entities.

(e) The plan also must be distributed
upon request to States, SEAs and
LEAs, and other agencies providing
services to infants, toddlers, and chil-
dren with disabilities, to tribes, and to
other interested parties.

(Authority: 20 U.S.C. 1411(1)(4))

§300.264 Definitions.

(a) Indian. As used in this part, the
term Indian means an individual who is
a member of an Indian tribe.

(b) Indian tribe. As used in this part,
the term Indian tribe means any Fed-
eral or State Indian tribe, band,
rancheria, pueblo, colony, or commu-
nity, including any Alaska Native vil-
lage or regional village corporation (as
defined in or established under the
Alaska Native Claims Settlement Act).

(Authority: 20 U.S.C. 1401(9) and (10))
§300.265 Establishment
board.

(a) To meet the requirements of sec-
tion 612(a)(21) of the Act, the Secretary

of advisory
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of the Interior shall establish, not later
than December 4, 1997 under the BIA,
an advisory board composed of individ-
uals involved in or concerned with the
education and provision of services to
Indian infants, toddlers, and children
with disabilities, including Indians
with disabilities, Indian parents of the
children, teachers, service providers,
State and local educational officials,
representatives of tribes or tribal orga-
nizations, representatives from State
Interagency Coordinating Councils
under section 641 of the Act in States
having reservations, and other mem-
bers representing the various divisions
and entities of the BIA. The chair-
person must be selected by the Sec-
retary of the Interior.

(b) The advisory board shall—

(1) Assist in the coordination of serv-
ices within the BIA and with other
local, State, and Federal agencies in
the provision of education for infants,
toddlers, and children with disabilities;

(2) Advise and assist the Secretary of
the Interior in the performance of the
Secretary’s responsibilities described
in section 611(i) of the Act;

(3) Develop and recommend policies
concerning effective inter- and intra-
agency collaboration, including modi-
fications to regulations, and the elimi-
nation of barriers to inter- and intra-
agency programs and activities;

(4) Provide assistance and dissemi-
nate information on best practices, ef-
fective program coordination strate-
gies, and recommendations for im-
proved educational programming for
Indian infants, toddlers, and children
with disabilities; and

(5) Provide assistance in the prepara-
tion of information required under
§300.260(g).

(Authority: 20 U.S.C. 1411(1)(5))

§300.266 Annual report by advisory
board.

(a) General. The advisory board estab-
lished under §300.265 shall prepare and
submit to the Secretary of the Interior
and to the Congress an annual report
containing a description of the activi-
ties of the advisory board for the pre-
ceding year.

(b) Report to the Secretary. The Sec-
retary of the Interior shall make avail-
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able to the Secretary the report de-
scribed in paragraph (a) of this section.

(Authority: 20 U.S.C. 1411(1)(6)(A))

§300.267 Applicable regulations.

The Secretary of the Interior shall
comply with the requirements of
§§300.301-300.303, 300.305-300.309, 300.340-
300.348, 300.351, 300.360-300.382, 300.400—
300.402, 300.500-300.586, 300.600-300.621,
and 300.660-300.662.

(Authority: 20 U.S.C. 1411(1)(2)(A))
PUBLIC PARTICIPATION

§300.280 Public hearings before adopt-
ing State policies and procedures.

Prior to its adoption of State policies
and procedures related to this part, the
SEA shall—

(a) Make the policies and procedures
available to the general public;

(b) Hold public hearings; and

(c) Provide an opportunity for com-
ment by the general public on the poli-
cies and procedures.

(Authority: 20 U.S.C. 1412(a)(20))

§300.281 Notice.

(a) The SEA shall provide adequate
notice to the general public of the pub-
lic hearings.

(b) The notice must be in sufficient
detail to inform the general public
about—

(1) The purpose and scope of the
State policies and procedures and their
relation to Part B of the Act;

(2) The availability of the State poli-
cies and procedures;

(3) The date, time, and location of
each public hearing;

(4) The procedures for submitting
written comments about the policies
and procedures; and

(5) The timetable for submitting the
policies and procedures to the Sec-
retary for approval.

(¢c) The notice must be published or
announced—

(1) In newspapers or other media, or
both, with circulation adequate to no-
tify the general public about the hear-
ings; and
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(2) Enough in advance of the date of
the hearings to afford interested par-
ties throughout the State a reasonable
opportunity to participate.

(Authority: 20 U.S.C. 1412(a)(20))

§300.282 Opportunity to participate;
comment period.

(a) The SEA shall conduct the public
hearings at times and places that af-
ford interested parties throughout the
State a reasonable opportunity to par-
ticipate.

(b) The policies and procedures must
be available for comment for a period
of at least 30 days following the date of
the notice under §300.281.

(Authority: 20 U.S.C. 1412(a)(20))

§300.283 Review of public comments
before adopting policies and proce-
dures.

Before adopting the policies and pro-
cedures, the SEA shall—

(a) Review and consider all public
comments; and

(b) Make any necessary modifica-
tions in those policies and procedures.

(Authority: 20 U.S.C. 1412(a)(20))

§300.284 Publication and availability
of approved policies and proce-

dures.
After the Secretary approves a
State’s policies and procedures, the

SEA shall give notice in newspapers or
other media, or both, that the policies
and procedures are approved. The no-
tice must name places throughout the
State where the policies and proce-
dures are available for access by any
interested person.

(Authority: 20 U.S.C. 1412(a)(20))

Subpart C—Services
FREE APPROPRIATE PUBLIC EDUCATION

§300.300 Provision of FAPE.

(a) General. (1) Subject to paragraphs
(b) and (c) of this section and §300.311,
each State receiving assistance under
this part shall ensure that FAPE is
available to all children with disabil-
ities, aged 3 through 21, residing in the
State, including children with disabil-
ities who have been suspended or ex-
pelled from school.
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(2) As a part of its obligation under
paragraph (a)(l) of this section, each
State must ensure that the require-
ments of §300.125 (to identify, locate,
and evaluate all children with disabil-
ities) are implemented by public agen-
cies throughout the State.

(3)(1) The services provided to the
child under this part address all of the
child’s identified special education and
related services needs described in
paragraph (a) of this section.

(ii) The services and placement need-
ed by each child with a disability to re-
ceive FAPE must be based on the
child’s unique needs and not on the
child’s disability.

(b) Exception for age ranges 3-5 and 18—
21. This paragraph provides the rules
for applying the requirements in para-
graph (a) of this section to children
with disabilities aged 3, 4, 5, 18, 19, 20,
and 21 within the State:

(1) If State law or a court order re-
quires the State to provide education
for children with disabilities in any
disability category in any of these age
groups, the State must make FAPE
available to all children with disabil-
ities of the same age who have that dis-
ability.

(2) If a public agency provides edu-
cation to nondisabled children in any
of these age groups, it must make
FAPE available to at least a propor-
tionate number of children with dis-
abilities of the same age.

(3) If a public agency provides edu-
cation to 50 percent or more of its chil-
dren with disabilities in any disability
category in any of these age groups, it
must make FAPE available to all its
children with disabilities of the same
age who have that disability. This pro-
vision does not apply to children aged
3 through 5 for any fiscal year for
which the State receives a grant under
section 619(a)(1) of the Act.

(4) If a public agency provides edu-
cation to a child with a disability in
any of these age groups, it must make
FAPE available to that child and pro-
vide that child and his or her parents
all of the rights under Part B of the
Act and this part.

(5) A State is not required to make
FAPE available to a child with a dis-
ability in one of these age groups if—
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(i) State law expressly prohibits, or
does not authorize, the expenditure of
public funds to provide education to
nondisabled children in that age group;
or

(ii) The requirement is inconsistent
with a court order that governs the
provision of free public education to
children with disabilities in that State.

(c) Children aged 3 through 21 on In-
dian reservations. With the exception of
children identified in §300.715(b) and
(c), the SEA shall ensure that all of the
requirements of Part B of the Act are
implemented for all children with dis-
abilities aged 3 through 21 on reserva-
tions.

(Authority: 20 U.S.C. 1412(a)(1), 1411(i)(1)(C),
S. Rep. No. 94-168, p. 19 (1975))

§300.301 FAPE—methods
ments.

and pay-

(a) Each State may use whatever
State, 1local, Federal, and private
sources of support are available in the
State to meet the requirements of this
part. For example, if it is necessary to
place a child with a disability in a resi-
dential facility, a State could use joint
agreements between the agencies in-
volved for sharing the cost of that
placement.

(b) Nothing in this part relieves an
insurer or similar third party from an
otherwise valid obligation to provide or
to pay for services provided to a child
with a disability.

(c) Consistent with §§300.342(b)(2) and
300.343(b), the State must ensure that
there is no delay in implementing a
child’s IEP, including any case in
which the payment source for pro-
viding or paying for special education
and related services to the child is
being determined.

(Authority: 20 U.S.C. 1401(8), 1412(a)(1))

§300.302

If placement in a public or private
residential program is mnecessary to
provide special education and related
services to a child with a disability,
the program, including non-medical
care and room and board, must be at no
cost to the parents of the child.

Residential placement.

(Authority: 20 U.S.C. 1412(a)(1), 1412(a)(10)(B))
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§300.303 Proper functioning of hear-
ing aids.

Each public agency shall ensure that
the hearing aids worn in school by chil-
dren with hearing impairments, includ-
ing deafness, are functioning properly.

(Authority: 20 U.S.C. 1412(a)(1))

§300.304 Full educational opportunity
goal.

Each SEA shall ensure that each pub-
lic agency establishes and implements
a goal of providing full educational op-
portunity to all children with disabil-
ities in the area served by the public
agency.

(Authority: 20 U.S.C. 1412(a)(2)

§300.305

Each public agency shall take steps
to ensure that its children with disabil-
ities have available to them the vari-
ety of educational programs and serv-
ices available to nondisabled children
in the area served by the agency, in-
cluding art, music, industrial arts, con-
sumer and homemaking education, and
vocational education.

(Authority: 20 U.S.C. 1412(a)(2), 1413(a)(1))

Program options.

§300.306 Nonacademic services.

(a) Each public agency shall take
steps to provide nonacademic and ex-
tracurricular services and activities in
the manner necessary to afford chil-
dren with disabilities an equal oppor-
tunity for participation in those serv-
ices and activities.

(b) Nonacademic and extracurricular
services and activities may include
counseling services, athletics, trans-
portation, health services, recreational
activities, special interest groups or
clubs sponsored by the public agency,
referrals to agencies that provide as-
sistance to individuals with disabil-
ities, and employment of students, in-
cluding both employment by the public
agency and assistance in making out-
side employment available.

(Authority: 20 U.S.C. 1412(a)(1))

§300.307

(a) General. Physical education serv-
ices, specially designed if necessary,
must be made available to every child
with a disability receiving FAPE.

Physical education.
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(b) Regular physical education. Each
child with a disability must be afforded
the opportunity to participate in the
regular physical education program
available to nondisabled children un-
less—

(1) The child is enrolled full time in a
separate facility; or

(2) The child needs specially designed
physical education, as prescribed in the
child’s IEP.

(c) Special physical education. If spe-
cially designed physical education is
prescribed in a child’s IEP, the public
agency responsible for the education of
that child shall provide the services di-
rectly or make arrangements for those
services to be provided through other
public or private programs.

(d) Education in separate facilities. The
public agency responsible for the edu-
cation of a child with a disability who
is enrolled in a separate facility shall
ensure that the child receives appro-
priate physical education services in
compliance with paragraphs (a) and (c)
of this section.

(Authority: 20 U.S.C. 1412(a)(25), 1412(a)(5)(A))

§300.308 Assistive technology.

(a) Each public agency shall ensure
that assistive technology devices or as-
sistive technology services, or both, as
those terms are defined in §§300.5-300.6,
are made available to a child with a
disability if required as a part of the
child’s—

(1) Special education under §300.26;

(2) Related services under §300.24; or

(3) Supplementary aids and services
under §§300.28 and 300.550(b)(2).

(b) On a case-by-case basis, the use of
school-purchased assistive technology
devices in a child’s home or in other
settings is required if the child’s IEP
team determines that the child needs
access to those devices in order to re-
ceive FAPE.

(Authority: 20 U.S.C. 1412(a)(12)(B)(i))

§300.309 Extended school year serv-
ices.

(a) General. (1) Each public agency
shall ensure that extended school year
services are available as necessary to
provide FAPE, consistent with para-
graph (a)(2) of this section.
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(2) Extended school year services
must be provided only if a child’s IEP
team determines, on an individual
basis, in accordance with §§300.340-
300.350, that the services are necessary
for the provision of FAPE to the child.

(3) In implementing the requirements
of this section, a public agency may
not—

(i) Limit extended school year serv-
ices to particular categories of dis-
ability; or

(ii) TUnilaterally limit the type,
amount, or duration of those services.

(b) Definition. As used in this section,
the term extended school year services
means special education and related
services that—

(1) Are provided to a child with a dis-
ability—

(i) Beyond the normal school year of
the public agency;

(ii) In accordance with the child’s
IEP; and

(iii) At no cost to the parents of the
child; and

(2) Meet the standards of the SEA.

(Authority: 20 U.S.C. 1412(a)(1))
§300.310 [Reserved]

§300.311 FAPE requirements for stu-
dents with disabilities in adult pris-

ons.

(a) Ezxception to FAPE for certain stu-
dents. Except as provided in
§300.122(a)(2)(ii), the obligation to

make FAPE available to all children
with disabilities does not apply with
respect to students aged 18 through 21
to the extent that State law does not
require that special education and re-
lated services under Part B of the Act
be provided to students with disabil-
ities who, in the last educational place-
ment prior to their incarceration in an
adult correctional facility—

(1) Were not actually identified as
being a child with a disability under
§300.7; and

(2) Did not have an IEP under Part B
of the Act.

(b) Requirements that do not apply.
The following requirements do not
apply to students with disabilities who
are convicted as adults under State law
and incarcerated in adult prisons:

(1) The requirements contained in
§300.138 and §300.347(a)(5)(i) (relating to
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participation of children with disabil-
ities in general assessments).

(2) The requirements in §300.347(b)
(relating to transition planning and
transition services), with respect to the
students whose eligibility under Part B
of the Act will end, because of their
age, before they will be eligible to be
released from prison based on consider-
ation of their sentence and eligibility
for early release.

(c) Modifications of IEP or placement.
(1) Subject to paragraph (c)(2) of this
section, the IEP team of a student with
a disability, who is convicted as an
adult under State law and incarcerated
in an adult prison, may modify the stu-
dent’s IEP or placement if the State
has demonstrated a bona fide security
or compelling penological interest that
cannot otherwise be accommodated.

(2) The requirements of §§300.340(a)
and 300.347(a) relating to IEPs, and
300.550(b) relating to LRE, do not apply
with respect to the modifications de-
scribed in paragraph (c)(1) of this sec-
tion.

(Authority: 20 U.S.C. 1412(a)(1), 1414(d)(6))

§300.312 Children with disabilities in
public charter schools.

(a) Children with disabilities who at-
tend public charter schools and their
parents retain all rights under this
part.

(b) If the public charter school is an
LEA, consistent with §300.17, that re-
ceives funding under §§300.711-300.714,
that charter school is responsible for
ensuring that the requirements of this
part are met, unless State law assigns
that responsibility to some other enti-
ty.

(c) If the public charter school is a
school of an LEA that receives funding
under §§300.711-300.714 and includes
other public schools—

(1) The LEA is responsible for ensur-
ing that the requirements of this part
are met, unless State law assigns that
responsibility to some other entity;
and

(2) The LEA must meet the require-
ments of §300.241.

(d)(1) If the public charter school is
not an LEA receiving funding under
§§300.711-300.714, or a school that is
part of an LEA receiving funding under
§§300.711-300.714, the SEA is responsible
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for ensuring that the requirements of
this part are met.

(2) Paragraph (d)(1) of this section
does not preclude a State from assign-
ing initial responsibility for ensuring
the requirements of this part are met
to another entity; however, the SEA
must maintain the ultimate responsi-
bility for ensuring compliance with
this part, consistent with §300.600.

(Authority: 20 U.S.C. 1413(a)(5))

§300.313 Children experiencing devel-
opmental delays.

(a) Use of term developmental delay. (1)
A State that adopts the term develop-
mental delay under §300.7(b) determines
whether it applies to children aged 3
through 9, or to a subset of that age
range (e.g., ages 3 through 5).

(2) A State may not require an LEA
to adopt and use the term develop-
mental delay for any children within its
jurisdiction.

(3) If an LEA uses the term develop-
mental delay for children described in
§300.7(b), the LEA must conform to
both the State’s definition of that term
and to the age range that has been
adopted by the State.

(4) If a State does not adopt the term
developmental delay, an LEA may not
independently use that term as a basis
for establishing a child’s eligibility
under this part.

(b) Use of individual disability cat-
egories. (1) Any State or LEA that
elects to use the term developmental
delay for children aged 3 through 9 may
also use one or more of the disability
categories described in §300.7 for any
child within that age range if it is de-
termined, through the evaluation con-
ducted under §§300.530-300.536, that the
child has an impairment described in
§300.7, and because of that impairment
needs special education and related
services.

(2) The State or LEA shall ensure
that all of the child’s special education
and related services needs that have
been identified through the evaluation
described in paragraph (b)(1) of this
section are appropriately addressed.

(c) Common definition of developmental
delay. A State may adopt a common
definition of developmental delay for use
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in programs under Parts B and C of the
Act.

(Authority: 20 U.S.C. 1401(3)(A) and (B))
EVALUATIONS AND REEVALUATIONS

§300.320 Initial evaluations.

(a) Each public agency shall ensure
that a full and individual evaluation is
conducted for each child being consid-
ered for special education and related
services under Part B of the Act—

(1) To determine if the child is a
‘‘child with a disability’’ under §300.7;
and

(2) To determine the educational
needs of the child.

(b) In implementing the require-
ments of paragraph (a) of this section,
the public agency shall ensure that—

(1) The evaluation is conducted in ac-
cordance with the procedures described
in §§300.530-300.535; and

(2) The results of the evaluation are
used by the child’s IEP team in meet-
ing the requirements of §§300.340—
300.350.

(Authority: 20 U.S.C. 1414(a), (b), and (c))

§300.321 Reevaluations.

Each public agency shall ensure
that—

(a) A reevaluation of each child with
a disability is conducted in accordance
with §300.536; and

(b) The results of any reevaluations
are addressed by the child’s IEP team
under §§300.340-300.349 in reviewing and,
as appropriate, revising the child’s
IEP.

(Authority: 20 U.S.C. 1414(a)(2))
§§300.322-300.324 [Reserved]
INDIVIDUALIZED EDUCATION PROGRAMS

§300.340 Definitions related to IEPs.

(a) Individualized education program.
As used in this part, the term individ-
ualiced education program or IEP means
a written statement for a child with a
disability that is developed, reviewed,
and revised in a meeting in accordance
with §§300.341-300.350.

(b) Participating agency. As used in
§300.348, participating agency means a
State or local agency, other than the
public agency responsible for a stu-
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dent’s education, that is financially
and legally responsible for providing
transition services to the student.

(Authority: 20 U.S.C. 1401(11), 1412(a)(10)(B))

§300.341 Responsibility of SEA and
other public agencies for IEPs.

(a) The SEA shall ensure that each
public agency—

(1) Except as provided in §§300.450-
300.462, develops and implements an
IEP for each child with a disability
served by that agency; and

(2) Ensures that an IEP is developed
and implemented for each eligible child
placed in or referred to a private school
or facility by the public agency.

(b) Paragraph (a) of this section ap-
plies to—

(1) The SEA, if it is involved in pro-
viding direct services to children with
disabilities, in accordance with
§300.370(a) and (b)(1); and

(2) Except as provided in §300.600(d),
the other public agencies described in
§300.2, including LEAs and other State
agencies that provide special education
and related services either directly, by
contract, or through other arrange-
ments.

(Authority: 20 U.S.C. 1412(a)(4), (a)(10)(B))

§300.342 When IEPs must be in effect.

(a) General. At the beginning of each
school year, each public agency shall
have an IEP in effect for each child
with a disability within its jurisdic-
tion.

(b) Implementation of IEPs. Each pub-
lic agency shall ensure that—

(1) An IEP—

(i) Is in effect before special edu-
cation and related services are pro-
vided to an eligible child under this
part; and

(ii) Is implemented as soon as pos-
sible following the meetings described
under §300.343;

(2) The child’s IEP is accessible to
each regular education teacher, special
education teacher, related service pro-
vider, and other service provider who is
responsible for its implementation; and

(3) Each teacher and provider de-
scribed in paragraph (b)(2) of this sec-
tion is informed of—
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(i) His or her specific responsibilities
related to implementing the child’s
IEP; and

(ii) The specific accommodations,
modifications, and supports that must
be provided for the child in accordance
with the IEP.

(c) IEP or IFSP for children aged 3
through 5. (1) In the case of a child with
a disability aged 3 through 5 (or, at the
discretion of the SEA a 2-year-old child
with a disability who will turn age 3
during the school year), an IFSP that
contains the material described in sec-
tion 636 of the Act, and that is devel-
oped in accordance with §§300.341-
300.346 and §§300.349-300.350, may serve
as the IEP of the child if using that
plan as the IEP is—

(i) Consistent with State policy; and

(ii) Agreed to by the agency and the
child’s parents.

(2) In implementing the requirements
of paragraph (c)(1) of this section, the
public agency shall—

(i) Provide to the child’s parents a
detailed explanation of the differences
between an IFSP and an IEP; and

(ii) If the parents choose an IFSP, ob-
tain written informed consent from the
parents.

(d) Effective date for new requirements.
All IEPs developed, reviewed, or re-
vised on or after July 1, 1998 must meet
the requirements of §§300.340-300.350.

(Authority: 20 U.S.C. 1414(d)(2)(A) and (B),
Pub. L. 105-17, sec. 201(a)(2)(A), (C)

§300.343 IEP meetings.

(a) General. BEach public agency is re-
sponsible for initiating and conducting
meetings for the purpose of developing,
reviewing, and revising the IEP of a
child with a disability (or, if consistent
with §300.342(c), an IFSP).

(b) Initial IEPS; provision of services.
(1) Bach public agency shall ensure
that within a reasonable period of time
following the agency’s receipt of parent
consent to an initial evaluation of a
child—

(i) The child is evaluated; and

(ii) If determined eligible under this
part, special education and related
services are made available to the child
in accordance with an IEP.

(2) In meeting the requirement in
paragraph (b)(1) of this section, a meet-
ing to develop an IEP for the child
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must be conducted within 30-days of a
determination that the child needs spe-
cial education and related services.

(c) Review and revision of IEPs. Each
public agency shall ensure that the IEP
team—

(1) Reviews the child’s IEP periodi-
cally, but not less than annually, to de-
termine whether the annual goals for
the child are being achieved; and

(2) Revises the IEP as appropriate to
address—

(i) Any lack of expected progress to-
ward the annual goals described in
§300.347(a), and in the general cur-
riculum, if appropriate;

(ii) The results of any reevaluation
conducted under §300.536;

(iii) Information about the child pro-
vided to, or by, the parents, as de-
scribed in §300.533(a)(1);

(iv) The child’s anticipated needs; or

(v) Other matters.

(Authority: 20 U.S.C. 1413(a)(1), 1414(d)(4)(A)

§300.344 IEP team.

(a) General. The public agency shall
ensure that the IEP team for each
child with a disability includes—

(1) The parents of the child;

(2) At least one regular education
teacher of the child (if the child is, or
may be, participating in the regular
education environment);

(3) At least one special education
teacher of the child, or if appropriate,
at least one special education provider
of the child;

(4) A representative of the public
agency who—

(i) Is qualified to provide, or super-
vise the provision of, specially designed
instruction to meet the unique needs of
children with disabilities;

(i1) Is knowledgeable about the gen-
eral curriculum; and

(iii) Is knowledgeable about the
availability of resources of the public
agency;

(5) An individual who can interpret
the instructional implications of eval-
uation results, who may be a member
of the team described in paragraphs
(a)(2) through (6) of this section;

(6) At the discretion of the parent or
the agency, other individuals who have
knowledge or special expertise regard-
ing the child, including related services
personnel as appropriate; and
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(7) If appropriate, the child.

(b) Transition services participants. (1)
Under paragraph (a)(7) of this section,
the public agency shall invite a student
with a disability of any age to attend
his or her IEP meeting if a purpose of
the meeting will be the consideration
of—

(i) The student’s transition services
needs under §300.347(b)(1);

(ii) The needed transition services for
the student under §300.347(b)(2); or

(iii) Both.

(2) If the student does not attend the
IEP meeting, the public agency shall
take other steps to ensure that the stu-
dent’s preferences and interests are
considered.

(3)(i) In implementing the require-
ments of §300.347(b)(2), the public agen-
cy also shall invite a representative of
any other agency that is likely to be
responsible for providing or paying for
transition services.

(ii) If an agency invited to send a rep-
resentative to a meeting does not do
so, the public agency shall take other
steps to obtain participation of the
other agency in the planning of any
transition services.

(c) Determination of knowledge and
special expertise. The determination of
the knowledge or special expertise of
any individual described in paragraph
(a)(6) of this section shall be made by
the party (parents or public agency)
who invited the individual to be a
member of the IEP.

(d) Designating a public agency rep-
resentative. A public agency may des-
ignate another public agency member
of the IEP team to also serve as the
agency representative, if the criteria in
paragraph (a)(4) of this section are sat-
isfied.

(Authority: 20 U.S.C. 1401(30), 1414(d)(1)(A)(T),
(B))

§300.345

(a) Public agency responsibility—gen-
eral. Each public agency shall take
steps to ensure that one or both of the
parents of a child with a disability are
present at each IEP meeting or are af-
forded the opportunity to participate,
including—

(1) Notifying parents of the meeting
early enough to ensure that they will
have an opportunity to attend; and

Parent participation.
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(2) Scheduling the meeting at a mu-
tually agreed on time and place.

(b) Information provided to parents. (1)
The notice required under paragraph
(a)(1) of this section must—

(i) Indicate the purpose, time, and lo-
cation of the meeting and who will be
in attendance; and

(ii) Inform the parents of the provi-
sions in §300.344(a)(6) and (c) (relating
to the participation of other individ-
uals on the IEP team who have knowl-
edge or special expertise about the
child).

(2) For a student with a disability be-
ginning at age 14, or younger, if appro-
priate, the notice must also—

(i) Indicate that a purpose of the
meeting will be the development of a
statement of the transition services
needs of the student required in
§300.347(b)(1); and

(ii) Indicate that the agency will in-
vite the student.

(3) For a student with a disability be-
ginning at age 16, or younger, if appro-
priate, the notice must—

(i) Indicate that a purpose of the
meeting is the consideration of needed
transition services for the student re-
quired in §300.347(b)(2);

(ii) Indicate that the agency will in-
vite the student; and

(iii) Identify any other agency that
will be invited to send a representative.

(c) Other methods to ensure parent par-
ticipation. If neither parent can attend,
the public agency shall use other meth-
ods to ensure parent participation, in-
cluding individual or conference tele-
phone calls.

(d) Conducting an IEP meeting without
a parent in attendance. A meeting may
be conducted without a parent in at-
tendance if the public agency is unable
to convince the parents that they
should attend. In this case the public
agency must have a record of its at-
tempts to arrange a mutually agreed
on time and place, such as—

(1) Detailed records of telephone calls
made or attempted and the results of
those calls;

(2) Copies of correspondence sent to
the parents and any responses received;
and

(3) Detailed records of visits made to
the parent’s home or place of employ-
ment and the results of those visits.
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(e) Use of interpreters or other action,
as appropriate. The public agency shall
take whatever action is necessary to
ensure that the parent understands the
proceedings at the IEP meeting, in-
cluding arranging for an interpreter for
parents with deafness or whose native
language is other than English.

(f) Parent copy of child’s IEP. The pub-
lic agency shall give the parent a copy
of the child’s IEP at no cost to the par-
ent.

(Authority: 20 U.S.C. 1414(d)(1)(B)(1))

§300.346 Development, review, and re-
vision of IEP.

(a) Development of IEP—(1) General. In
developing each child’s IEP, the IEP
team, shall consider—

(i) The strengths of the child and the
concerns of the parents for enhancing
the education of their child;

(ii) The results of the initial or most
recent evaluation of the child; and

(iii) As appropriate, the results of the
child’s performance on any general
State or district-wide assessment pro-
grams.

(2) Consideration of special factors. The
IEP team also shall—

(1) In the case of a child whose behav-
ior impedes his or her learning or that
of others, consider, if appropriate,
strategies, including positive behav-
ioral interventions, strategies, and sup-
ports to address that behavior;

(ii) In the case of a child with limited
English proficiency, consider the lan-
guage needs of the child as those needs
relate to the child’s IEP;

(iii) In the case of a child who is blind
or visually impaired, provide for in-
struction in Braille and the use of
Braille unless the IEP team deter-
mines, after an evaluation of the
child’s reading and writing skills,
needs, and appropriate reading and
writing media (including an evaluation
of the child’s future needs for instruc-
tion in Braille or the use of Braille),
that instruction in Braille or the use of
Braille is not appropriate for the child;

(iv) Consider the communication
needs of the child, and in the case of a
child who is deaf or hard of hearing,
consider the child’s language and com-
munication needs, opportunities for di-
rect communications with peers and
professional personnel in the child’s
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language and communication mode,
academic level, and full range of needs,
including opportunities for direct in-
struction in the child’s language and
communication mode; and

(v) Consider whether the child re-
quires assistive technology devices and
services.

(b) Review and Revision of IEP. In con-
ducting a meeting to review, and, if ap-
propriate, revise a child’s IEP, the IEP
team shall consider the factors de-
scribed in paragraph (a) of this section.

(c) Statement in IEP. If, in considering
the special factors described in para-
graphs (a)(1) and (2) of this section, the
IEP team determines that a child needs
a particular device or service (includ-
ing an intervention, accommodation,
or other program modification) in
order for the child to receive FAPE,
the IEP team must include a statement
to that effect in the child’s IEP.

(d) Requirement with respect to regular
education teacher. The regular edu-
cation teacher of a child with a dis-
ability, as a member of the IEP team,
must, to the extent appropriate, par-
ticipate in the development, review,
and revision of the child’s IEP, includ-
ing assisting in the determination of—

(1) Appropriate positive behavioral
interventions and strategies for the
child; and

(2) Supplementary aids and services,
program modifications or supports for
school personnel that will be provided
for the child, consistent with
§300.347(a)(3).

(e) Construction. Nothing in this sec-
tion shall be construed to require the
IEP team to include information under
one component of a child’s IEP that is
already contained under another com-
ponent of the child’s IEP.

(Authority: 20 U.S.C. 1414(d)(3) and (4)(B) and
(e)

§300.347 Content of IEP.

(a) General. The IEP for each child
with a disability must include—

(1) A statement of the child’s present
levels of educational performance, in-
cluding—

(i) How the child’s disability affects
the child’s involvement and progress in
the general curriculum (i.e., the same
curriculum as for nondisabled chil-
dren); or
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(ii) For preschool children, as appro-
priate, how the disability affects the
child’s participation in appropriate ac-
tivities;

(2) A statement of measurable annual
goals, including benchmarks or short-
term objectives, related to—

(i) Meeting the child’s needs that re-
sult from the child’s disability to en-
able the child to be involved in and
progress in the general curriculum
(i.e., the same curriculum as for non-
disabled children), or for preschool
children, as appropriate, to participate
in appropriate activities; and

(ii) Meeting each of the child’s other
educational needs that result from the
child’s disability;

(3) A statement of the special edu-
cation and related services and supple-
mentary aids and services to be pro-
vided to the child, or on behalf of the
child, and a statement of the program
modifications or supports for school
personnel that will be provided for the
child—

(i) To advance appropriately toward
attaining the annual goals;

(ii) To be involved and progress in
the general curriculum in accordance
with paragraph (a)(1) of this section
and to participate in extracurricular
and other nonacademic activities; and

(iii) To be educated and participate
with other children with disabilities
and nondisabled children in the activi-
ties described in this section;

(4) An explanation of the extent, if
any, to which the child will not partici-
pate with nondisabled children in the
regular class and in the activities de-
scribed in paragraph (a)(3) of this sec-
tion;

(5)(1) A statement of any individual
modifications in the administration of
State or district-wide assessments of
student achievement that are needed in
order for the child to participate in the
assessment; and

(ii) If the IEP team determines that
the child will not participate in a par-
ticular State or district-wide assess-
ment of student achievement (or part
of an assessment), a statement of—

(A) Why that assessment is not ap-
propriate for the child; and

(B) How the child will be assessed;

(6) The projected date for the begin-
ning of the services and modifications
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described in paragraph (a)(3) of this
section, and the anticipated frequency,
location, and duration of those services
and modifications; and

(7) A statement of—

(i) How the child’s progress toward
the annual goals described in para-
graph (a)(2) of this section will be
measured; and

(ii) How the child’s parents will be
regularly informed (through such
means as periodic report cards), at
least as often as parents are informed
of their nondisabled children’s
progress, of—

(A) Their child’s progress toward the
annual goals; and

(B) The extent to which that progress
is sufficient to enable the child to
achieve the goals by the end of the
year.

(b) Transition services. The IEP must
include—

(1) For each student with a disability
beginning at age 14 (or younger, if de-
termined appropriate by the IEP
team), and updated annually, a state-
ment of the transition service needs of
the student under the applicable com-
ponents of the student’s IEP that fo-
cuses on the student’s courses of study
(such as participation in advanced-
placement courses or a vocational edu-
cation program); and

(2) For each student beginning at age
16 (or younger, if determined appro-
priate by the IEP team), a statement of
needed transition services for the stu-
dent, including, if appropriate, a state-
ment of the interagency responsibil-
ities or any needed linkages.

(c) Transfer of rights. In a State that
transfers rights at the age majority,
beginning at least one year before a
student reaches the age of majority
under State law, the student’s IEP
must include a statement that the stu-
dent has been informed of his or her
rights under Part B of the Act, if any,
that will transfer to the student on
reaching the age of majority, con-
sistent with §300.517.
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(d) Students with disabilities convicted
as adults and incarcerated in adult pris-
ons. Special rules concerning the con-
tent of IEPs for students with disabil-
ities convicted as adults and incarcer-
ated in adult prisons are contained in
§300.311(b) and (c).

(Authority: 20 U.S.C.
(D(6)(A)(1)

1414(d)(1)(A) and

§300.348 Agency responsibilities for
transition services.

(a) If a participating agency, other
than the public agency, fails to provide
the transition services described in the
IEP in accordance with §300.347(b)(1),
the public agency shall reconvene the
IEP team to identify alternative strat-
egies to meet the transition objectives
for the student set out in the IEP.

(b) Nothing in this part relieves any
participating agency, including a State
vocational rehabilitation agency, of
the responsibility to provide or pay for
any transition service that the agency
would otherwise provide to students
with disabilities who meet the eligi-
bility criteria of that agency.

(Authority: 20 U.s.C.
1414(d)(1)(A)(vii))

1414(d)(5);

§300.349 Private school placements by
public agencies.

(a) Developing IEPs. (1) Before a pub-
lic agency places a child with a dis-
ability in, or refers a child to, a private
school or facility, the agency shall ini-
tiate and conduct a meeting to develop
an IEP for the child in accordance with
§§300.346 and 300.347.

(2) The agency shall ensure that a
representative of the private school or
facility attends the meeting. If the rep-
resentative cannot attend, the agency
shall use other methods to ensure par-
ticipation by the private school or fa-
cility, including individual or con-
ference telephone calls.

(b) Reviewing and revising IEPs. (1)
After a child with a disability enters a
private school or facility, any meetings
to review and revise the child’s IEP
may be initiated and conducted by the
private school or facility at the discre-
tion of the public agency.

(2) If the private school or facility
initiates and conducts these meetings,
the public agency shall ensure that the
parents and an agency representative—
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(i) Are involved in any decision about
the child’s IEP; and

(ii) Agree to any proposed changes in
the IEP before those changes are im-
plemented.

(c) Responsibility. Even if a private
school or facility implements a child’s
IEP, responsibility for compliance with
this part remains with the public agen-
cy and the SEA.

(Authority: 20 U.S.C. 1412(a)(10)(B))

§300.350 IEP—accountability.

(a) Provision of services. Subject to
paragraph (b) of this section, each pub-
lic agency must—

(1) Provide special education and re-
lated services to a child with a dis-
ability in accordance with the child’s
IEP; and

(2) Make a good faith effort to assist
the child to achieve the goals and ob-
jectives or benchmarks listed in the
IEP.

(b) Accountability. Part B of the Act
does not require that any agency,
teacher, or other person be held ac-
countable if a child does not achieve
the growth projected in the annual
goals and benchmarks or objectives.
However, the Act does not prohibit a
State or public agency from estab-
lishing its own accountability systems
regarding teacher, school, or agency
performance.

(c) Construction—parent rights. Noth-
ing in this section limits a parent’s
right to ask for revisions of the child’s
IEP or to invoke due process proce-
dures if the parent feels that the ef-
forts required in paragraph (a) of this
section are not being made.

(Authority: 20 U.S.C. 1414(d)); Cong. Rec. at
H7152 (daily ed., July 21, 1975))

DIRECT SERVICES BY THE SEA

§300.360 Use of LEA allocation for di-
rect services.

(a) General. An SEA shall use the
payments that would otherwise have
been available to an LEA or to a State
agency to provide special education
and related services directly to chil-
dren with disabilities residing in the
area served by that local agency, or for
whom that State agency is responsible,
if the SEA determines that the LEA or
State agency—
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(1) Has not provided the information
needed to establish the eligibility of
the agency under Part B of the Act;

(2) Is unable to establish and main-
tain programs of FAPE that meet the
requirements of this part;

(3) Is unable or unwilling to be con-
solidated with one or more LEAs in
order to establish and maintain the
programs; or

(4) Has one or more children with dis-
abilities who can best be served by a
regional or State program or service-
delivery system designed to meet the
needs of these children.

(b) SEA responsibility if an LEA does
not apply for Part B funds. (1) If an LEA
elects not to apply for its Part B allot-
ment, the SEA must use those funds to
ensure that FAPE is available to all el-
igible children residing in the jurisdic-
tion of the LEA.

(2)(1) If the local allotment is not suf-
ficient to meet the purpose described
in paragraph (b)(1) of this section, the
SEA must ensure compliance with
§§300.121(a) and 300.300(a).

(ii) Consistent with §300.301(a), the
[State; SEA] may use whatever funding
sources are available in the State to
implement paragraph (b)(2)(i) of this
section.

(c) SEA administrative procedures. (1)
In meeting the requirements in para-
graph (a) of this section, the SEA may
provide special education and related
services directly, by contract, or
through other arrangements.

(2) The excess cost requirements of
§§300.184 and 300.185 do not apply to the
SEA.

(Authority: 20 U.S.C. 1413(h)(1))

§3OQ.361 Nature and location of serv-
ices.

The SEA may provide special edu-
cation and related services under
§300.360(a) in the manner and at the lo-
cation it considers appropriate (includ-
ing regional and State centers). How-
ever, the manner in which the edu-
cation and services are provided must
be consistent with the requirements of
this part (including the LRE provisions
of §§300.550-300.556).

(Authority: 20 U.S.C. 1413(h)(2))
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§§ 300.362-300.369 [Reserved]

§300.370 Use of SEA allocations.

(a) Each State shall use any funds it
retains under §300.602 and does not use
for administration under §300.620 for
any of the following:

(1) Support and direct services, in-
cluding technical assistance and per-
sonnel development and training.

(2) Administrative costs of moni-
toring and complaint investigation,
but only to the extent that those costs
exceed the costs incurred for those ac-
tivities during fiscal year 1985.

(3) To establish and implement the
mediation process required by §300.506,
including providing for the costs of me-
diators and support personnel.

(4) To assist LEAs in meeting per-
sonnel shortages.

(5) To develop a State Improvement
Plan under subpart 1 of Part D of the
Act.

(6) Activities at the State and local
levels to meet the performance goals
established by the State under §300.137
and to support implementation of the
State Improvement Plan under subpart
1 of Part D of the Act if the State re-
ceives funds under that subpart.

(7) To supplement other amounts
used to develop and implement a State-
wide coordinated services system de-
signed to improve results for children
and families, including children with
disabilities and their families, but not
to exceed one percent of the amount re-
ceived by the State under section 611 of
the Act. This system must be coordi-
nated with and, to the extent appro-
priate, build on the system of coordi-
nated services developed by the State
under Part C of the Act.

(8) For subgrants to LEAs for the
purposes described in §300.622 (local ca-
pacity building).

(b) For the purposes of paragraph (a)
of this section—

(1) Direct services means services pro-
vided to a child with a disability by the
State directly, by contract, or through
other arrangements; and

(2) Support services includes imple-
menting the comprehensive system of
personnel development under §§300.380—
300.382, recruitment and training of me-
diators, hearing officers, and surrogate
parents, and public information and



§300.371

parent training activities relating to
FAPE for children with disabilities.

(c) Of the funds an SEA retains under
paragraph (a) of this section, the SEA
may use the funds directly, or dis-
tribute them to LEAs on a competi-
tive, targeted, or formula basis.

(Authority: 20 U.S.C. 1411(£)(3))
§300.371 [Reserved]

§300.372 Nonapplicability of require-
ments that prohibit commingling
and supplanting of funds.

A State may use funds it retains
under §300.602 without regard to—

(a) The prohibition on commingling
of funds in §300.152; and

(b) The prohibition on supplanting
other funds in §300.153.

(Authority: 20 U.S.C. 1411(f)(1)(C))

COMPREHENSIVE SYSTEM OF PERSONNEL
DEVELOPMENT (CSPD)

§300.380 General CSPD requirements.

(a) Bach State shall develop and im-
plement a comprehensive system of
personnel development that—

(1) Is consistent with the purposes of
this part and with section 635(a)(8) of
the Act;

(2) Is designed to ensure an adequate
supply of qualified special education,
regular education, and related services
personnel;

(3) Meets the requirements
§§300.381 and 300.382; and

(4) Is updated at least every five
years.

(b) A State that has a State improve-
ment grant has met the requirements
of paragraph (a) of this section.

(Authority: 20 U.S.C. 1412(a)(14))

of

§300.381 Adequate supply of qualified
personnel.

Each State must include, at least, an
analysis of State and local needs for
professional development for personnel
to serve children with disabilities that
includes, at a minimum—

(a) The number of personnel pro-
viding special education and related
services; and

(b) Relevant information on current
and anticipated personnel vacancies
and shortages (including the number of
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individuals described in paragraph (a)
of this section with temporary certifi-
cation), and on the extent of certifi-
cation or retraining necessary to elimi-
nate these shortages, that is based, to
the maximum extent possible, on exist-
ing assessments of personnel needs.

(Authority: 20 U.S.C. 1453(b)(2)(B))

§300.382 Improvement strategies.

Each State must describe the strate-
gies the State will use to address the
needs identified under §300.381. These
strategies must include how the State
will address the identified needs for in-
service and pre-service preparation to
ensure that all personnel who work
with children with disabilities (includ-
ing both professional and paraprofes-
sional personnel who provide special
education, general education, related
services, or early intervention services)
have the skills and knowledge nec-
essary to meet the needs of children
with disabilities. The plan must in-
clude a description of how the State
will—

(a) Prepare general and special edu-
cation personnel with the content
knowledge and collaborative skills
needed to meet the needs of children
with disabilities including how the
State will work with other States on
common certification criteria;

(b) Prepare professionals and para-
professionals in the area of early inter-
vention with the content knowledge
and collaborative skills needed to meet
the needs of infants and toddlers with
disabilities;

(c) Work with institutions of higher
education and other entities that (on
both a pre-service and an in-service
basis) prepare personnel who work with
children with disabilities to ensure
that those institutions and entities de-
velop the capacity to support quality
professional development programs
that meet State and local needs;

(d) Work to develop collaborative
agreements with other States for the
joint support and development of pro-
grams to prepare personnel for which
there is not sufficient demand within a
single State to justify support or devel-
opment of a program of preparation;

(e) Work in collaboration with other
States, particularly neighboring
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States, to address the lack of uni-
formity and reciprocity in
credentialing of teachers and other per-
sonnel;

(f) Enhance the ability of teachers
and others to use strategies, such as
behavioral interventions, to address
the conduct of children with disabil-
ities that impedes the learning of chil-
dren with disabilities and others;

(g) Acquire and disseminate, to
teachers, administrators, school board
members, and related services per-
sonnel, significant knowledge derived
from educational research and other
sources, and how the State will, if ap-
propriate, adopt promising practices,
materials, and technology;

(h) Recruit, prepare, and retain quali-
fied personnel, including personnel
with disabilities and personnel from
groups that are under-represented in
the fields of regular education, special
education, and related services;

(i) Insure that the plan is integrated,
to the maximum extent possible, with
other professional development plans
and activities, including plans and ac-
tivities developed and carried out
under other Federal and State laws
that address personnel recruitment and
training; and

(j) Provide for the joint training of
parents and special education, related
services, and general education per-
sonnel.

(Authority: 20 U.S.C. 1453 (¢)(3)(D))

§§300.383-300.387 [Reserved]

Subpart D—Children in Private
Schools

CHILDREN WITH DISABILITIES IN PRIVATE
SCHOOLS PLACED OR REFERRED BY
PUBLIC AGENCIES

§300.400 Applicability of §§300.400-
300.402.

Sections 300.401-300.402 apply only to
children with disabilities who are or
have been placed in or referred to a pri-
vate school or facility by a public agen-
cy as a means of providing special edu-
cation and related services.

(Authority: 20 U.S.C. 1412(a)(10)(B))
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§300.401 Responsibility of State edu-
cational agency.

Each SEA shall ensure that a child
with a disability who is placed in or re-
ferred to a private school or facility by
a public agency—

(a) Is provided special education and
related services—

(1) In conformance with an IEP that
meets the requirements of §§300.340—
300.350; and

(2) At no cost to the parents;

(b) Is provided an education that
meets the standards that apply to edu-
cation provided by the SEA and LEAs
(including the requirements of this
part); and

(c) Has all of the rights of a child
with a disability who is served by a
public agency.

(Authority: 20 U.S.C. 1412(a)(10)(B))

§300.402 Implementation by State edu-
cational agency.

In implementing §300.401, the SEA
shall—

(a) Monitor compliance through pro-
cedures such as written reports, on-site
vigits, and parent questionnaires;

(b) Disseminate copies of applicable
standards to each private school and
facility to which a public agency has
referred or placed a child with a dis-
ability; and

(c) Provide an opportunity for those
private schools and facilities to par-
ticipate in the development and revi-
sion of State standards that apply to
them.

(Authority: 20 U.S.C. 1412(a)(10)(B))

CHILDREN WITH DISABILITIES ENROLLED
BY THEIR PARENTS IN PRIVATE
SCHOOLS WHEN FAPE IS AT ISSUE

§300.403 Placement of children by
parents if FAPE is at issue.

(a) General. This part does not re-
quire an LEA to pay for the cost of
education, including special education
and related services, of a child with a
disability at a private school or facil-
ity if that agency made FAPE avail-
able to the child and the parents elect-
ed to place the child in a private school
or facility. However, the public agency
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shall include that child in the popu-
lation whose needs are addressed con-
sistent with §§300.450-300.462.

(b) Disagreements about FAPE. Dis-
agreements between a parent and a
public agency regarding the avail-
ability of a program appropriate for
the child, and the question of financial
responsibility, are subject to the due
process procedures of §§300.500-300.517.

(c) Reimbursement for private school
placement. If the parents of a child with
a disability, who previously received
special education and related services
under the authority of a public agency,
enroll the child in a private preschool,
elementary, or secondary school with-
out the consent of or referral by the
public agency, a court or a hearing offi-
cer may require the agency to reim-
burse the parents for the cost of that
enrollment if the court or hearing offi-
cer finds that the agency had not made
FAPE available to the child in a timely
manner prior to that enrollment and
that the private placement is appro-
priate. A parental placement may be
found to be appropriate by a hearing
officer or a court even if it does not
meet the State standards that apply to
education provided by the SEA and
LEAs.

(d) Limitation on reimbursement. The
cost of reimbursement described in
paragraph (c) of this section may be re-
duced or denied—

(1) If—

(i) At the most recent ITEP meeting
that the parents attended prior to re-
moval of the child from the public
school, the parents did not inform the
IEP team that they were rejecting the
placement proposed by the public agen-
cy to provide FAPE to their child, in-
cluding stating their concerns and
their intent to enroll their child in a
private school at public expense; or

(ii) At least ten (10) business days (in-
cluding any holidays that occur on a
business day) prior to the removal of
the child from the public school, the
parents did not give written notice to
the public agency of the information
described in paragraph (d)(1)(i) of this
section;

(2) If, prior to the parents’ removal of
the child from the public school, the
public agency informed the parents,
through the notice requirements de-
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scribed in §300.503(a)(1), of its intent to
evaluate the child (including a state-
ment of the purpose of the evaluation
that was appropriate and reasonable),
but the parents did not make the child
available for the evaluation; or

3) Upon a judicial finding of
unreasonableness with respect to ac-
tions taken by the parents.

(e) Exception. Notwithstanding the
notice requirement in paragraph (d)(1)
of this section, the cost of reimburse-
ment may not be reduced or denied for
failure to provide the notice if—

(1) The parent is illiterate and cannot
write in English;

(2) Compliance with paragraph (d)(1)
of this section would likely result in
physical or serious emotional harm to
the child;

(3) The school prevented the parent
from providing the notice; or

(4) The parents had not received no-
tice, pursuant to section 615 of the Act,
of the notice requirement in paragraph
(d)(1) of this section.

(Authority: 20 U.S.C. 1412(a)(10)(C))

CHILDREN WITH DISABILITIES ENROLLED
BY THEIR PARENTS IN PRIVATE SCHOOLS

§300.450 Definition of “private school
children with disabilities.”

As used in this part, private school
children with disabilities means children
with disabilities enrolled by their par-
ents in private schools or facilities
other than children with disabilities
covered under §§300.400-300.402.

(Authority: 20 U.S.C. 1412(a)(10)(A))

§300.451 Child find for private school
children with disabilities.

(a) Each LEA shall locate, identify,
and evaluate all private school chil-
dren with disabilities, including reli-
gious-school children residing in the
jurisdiction of the LEA, in accordance
with §§300.125 and 300.220. The activi-
ties undertaken to carry out this re-
sponsibility for private school children
with disabilities must be comparable
to activities undertaken for children
with disabilities in public schools.

(b) Each LEA shall consult with ap-
propriate representatives of private
school children with disabilities on
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how to carry out the activities de-
scribed in paragraph (a) of this section.

(Authority: 20 U.S.C. 1412(a)(10)(A)(ii))

§300.452 Provision of services—basic
requirement.

(a) General. To the extent consistent
with their number and location in the
State, provision must be made for the
participation of private school children
with disabilities in the program as-
sisted or carried out under Part B of
the Act by providing them with special
education and related services in ac-
cordance with §§300.453-300.462.

(b) SEA Responsibility—services plan.
Each SEA shall ensure that, in accord-
ance with paragraph (a) of this section
and §§300.454-300.456, a services plan is
developed and implemented for each
private school child with a disability
who has been designated to receive spe-
cial education and related services
under this part.

(Authority: 20 U.S.C. 1412(a)(10)(A)(1))

§300.453 Expenditures.

(a) Formula. To meet the requirement
of §300.452(a), each LEA must spend on
providing special education and related
services to private school children with
disabilities—

(1) For children aged 3 through 21, an
amount that is the same proportion of
the LEA’s total subgrant under section
611(g) of the Act as the number of pri-
vate school children with disabilities
aged 3 through 21 residing in its juris-
diction is to the total number of chil-
dren with disabilities in its jurisdiction
aged 3 through 21; and

(2) For children aged 3 through 5, an
amount that is the same proportion of
the LEA’s total subgrant under section
619(g) of the Act as the number of pri-
vate school children with disabilities
aged 3 through 5 residing in its juris-
diction is to the total number of chil-
dren with disabilities in its jurisdiction
aged 3 through 5.

(b) Child count. (1) Each LEA shall—

(i) Consult with representatives of
private school children in deciding how
to conduct the annual count of the
number of private school children with
disabilities; and

55

§300.454

(ii) Ensure that the count is con-
ducted on December 1 or the last Fri-
day of October of each year.

(2) The child count must be used to
determine the amount that the LEA
must spend on providing special edu-
cation and related services to private
school children with disabilities in the
next subsequent fiscal year.

(c) Expenditures for child find may not
be considered. Expenditures for child
find activities described in §300.451 may
not be considered in determining
whether the LEA has met the require-
ments of paragraph (a) of this section.

(d) Additional services permissible.
State and local educational agencies
are not prohibited from providing serv-
ices to private school children with dis-
abilities in excess of those required by
this part, consistent with State law or
local policy.

(Authority: 20 U.S.C. 1412(a)(10)(A))

§300.454 Services determined.

(a) No individual right to special edu-
cation and related services. (1) No private
school child with a disability has an in-
dividual right to receive some or all of
the special education and related serv-
ices that the child would receive if en-
rolled in a public school.

(2) Decisions about the services that
will be provided to private school chil-
dren with disabilities under §§300.452—
300.462, must be made in accordance
with paragraphs (b), and (c) of this sec-
tion.

(b) Consultation with representatives of
private school children with disabilities—
(1) General. Each LEA shall consult, in
a timely and meaningful way, with ap-
propriate representatives of private
school children with disabilities in
light of the funding under §300.453, the
number of private school children with
disabilities, the needs of private school
children with disabilities, and their lo-
cation to decide—

(i) Which children will receive serv-
ices under §300.452;

(ii) What services will be provided;

(iii) How and where the services will
be provided; and

(iv) How the services provided will be
evaluated.

(2) Genuine opportunity. Each LEA
shall give appropriate representatives
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of private school children with disabil-
ities a genuine opportunity to express
their views regarding each matter that
is subject to the consultation require-
ments in this section.

(3) Timing. The consultation required
by paragraph (b)(1) of this section must
occur before the LEA makes any deci-
sion that affects the opportunities of
private school children with disabil-
ities to participate in services under
§§300.452-300.462.

(4) Decisions. The LEA shall make the
final decisions with respect to the serv-
ices to be provided to eligible private
school children.

(c) Services plan for each child served
under §§ 300.450-300.462. If a child with a
disability is enrolled in a religious or
other private school and will receive
special education or related services
from an LEA, the LEA shall—

(1) Initiate and conduct meetings to
develop, review, and revise a services
plan for the child, in accordance with
§300.455(b); and

(2) Ensure that a representative of
the religious or other private school at-
tends each meeting. If the representa-
tive cannot attend, the LEA shall use
other methods to ensure participation
by the private school, including indi-
vidual or conference telephone calls.

(Authority: 1412(a)(10)(A))

§3800.455 Services provided.

(a) General. (1) The services provided
to private school children with disabil-
ities must be provided by personnel
meeting the same standards as per-
sonnel providing services in the public
schools.

(2) Private school children with dis-
abilities may receive a different
amount of services than children with
disabilities in public schools.

(3) No private school child with a dis-
ability is entitled to any service or to
any amount of a service the child
would receive if enrolled in a public
school.

(b) Services provided in accordance with
a services plan. (1) Each private school
child with a disability who has been
designated to receive services under
§300.452 must have a services plan that
describes the specific special education
and related services that the LEA will
provide to the child in light of the serv-
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ices that the LEA has determined,
through the process described in
§§300.453-300.454, it will make available
to private school children with disabil-
ities.

(2) The services plan must, to the ex-
tent appropriate—

(i) Meet the requirements of §300.347,
with respect to the services provided;
and

(ii) Be developed, reviewed, and re-
vised consistent with §§300.342-300.346.

(Authority: 20 U.S.C. 1412(a)(10)(A))

§300.456 Location of services; trans-
portation.

(a) On-site. Services provided to pri-
vate school children with disabilities
may be provided on-site at a child’s
private school, including a religious
school, to the extent consistent with
law.

(b) Transportation—(1) General. (i) If
necessary for the child to benefit from
or participate in the services provided
under this part, a private school child
with a disability must be provided
transportation—

(A) From the child’s school or the
child’s home to a site other than the
private school; and

(B) From the service site to the pri-
vate school, or to the child’s home, de-
pending on the timing of the services.

(ii) LEAs are not required to provide
transportation from the child’s home
to the private school.

(2) Cost of transportation. The cost of
the transportation described in para-
graph (b)(1)(i) of this section may be
included in calculating whether the
LEA has met the requirement of
§300.453.

(Authority: 20 U.S.C. 1412(a)(10)(A))

§300.457 Complaints.

(a) Due process inapplicable. The pro-
cedures in §§300.504-300.515 do not apply
to complaints that an LEA has failed
to meet the requirements of §§300.452—
300.462, including the provision of serv-
ices indicated on the child’s services
plan.

(b) Due process applicable. The proce-
dures in §§300.504-300.515 do apply to
complaints that an LEA has failed to
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meet the requirements of §300.451, in-
cluding the requirements of §§300.530—
300.543.

(c) State complaints. Complaints that
an SEA or LEA has failed to meet the
requirements of §§300.451-300.462 may
be filed under the procedures in
§§ 300.660-300.662.

(Authority: 20 U.S.C. 1412(a)(10)(A))

§300.458 Separate classes prohibited.

An LEA may not use funds available
under section 611 or 619 of the Act for
classes that are organized separately
on the basis of school enrollment or re-
ligion of the students if—

(a) The classes are at the same site;
and

(b) The classes include students en-
rolled in public schools and students
enrolled in private schools.

(Authority: 20 U.S.C. 1412(a)(10)(A))

§300.459 Requirement that funds not
benefit a private school.

(a) An LEA may not use funds pro-
vided under section 611 or 619 of the Act
to finance the existing level of instruc-
tion in a private school or to otherwise
benefit the private school.

(b) The LEA shall use funds provided
under Part B of the Act to meet the
special education and related services
needs of students enrolled in private
schools, but not for—

(1) The needs of a private school; or

(2) The general needs of the students
enrolled in the private school.

(Authority: 20 U.S.C. 1412(a)(10)(A))

§300.460 Use of public school per-
sonnel.

An LEA may use funds available
under sections 611 and 619 of the Act to
make public school personnel available
in other than public facilities—

(a) To the extent necessary to pro-
vide services under §§300.450-300.462 for
private school children with disabil-
ities; and

(b) If those services are not normally
provided by the private school.

(Authority: 20 U.S.C. 1412(a)(10)(A))
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§300.461 Use of private school per-
sonnel.

An LEA may use funds available
under section 611 or 619 of the Act to
pay for the services of an employee of
a private school to provide services
under §§300.450-300.462 if—

(a) The employee performs the serv-
ices outside of his or her regular hours
of duty; and

(b) The employee performs the serv-
ices under public supervision and con-
trol.

(Authority: 20 U.S.C. 1412(a)(10)(A))

§300.462 Requirements concerning
property, equipment, and supplies
for the benefit of private school
children with disabilities.

(a) A public agency must keep title
to and exercise continuing administra-
tive control of all property, equipment,
and supplies that the public agency ac-
quires with funds under section 611 or
619 of the Act for the benefit of private
school children with disabilities.

(b) The public agency may Dplace
equipment and supplies in a private
school for the period of time needed for
the program.

(c) The public agency shall ensure
that the equipment and supplies placed
in a private school—

(1) Are used only for Part B purposes;
and

(2) Can be removed from the private
school without remodeling the private
school facility.

(d) The public agency shall remove
equipment and supplies from a private
school if—

(1) The equipment and supplies are no
longer needed for Part B purposes; or

(2) Removal is necessary to avoid un-
authorized use of the equipment and
supplies for other than Part B pur-
poses.

(e) No funds under Part B of the Act
may be used for repairs, minor remod-
eling, or construction of private school
facilities.

(Authority: 20 U.S.C. 1412(a)(10)(A))
PROCEDURES FOR BY-PASS

§300.480 By-pass—general.

(a) The Secretary implements a by-
pass if an SEA is, and was on December
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2, 1983, prohibited by law from pro-
viding for the participation of private
school children with disabilities in the
program assisted or carried out under
Part B of the Act, as required by sec-
tion 612(a)(10)(A) of the Act and by
§§300.452-300.462.

(b) The Secretary waives the require-
ment of section 612(a)(10)(A) of the Act
and of §§300.452-300.462 if the Secretary
implements a by-pass.

(Authority: 20 U.S.C. 1412(f)(1))

§300.481 Provisions for services under
a by-pass.

(a) Before implementing a by-pass,
the Secretary consults with appro-
priate public and private school offi-
cials, including SEA officials, in the af-
fected State to consider matters such
as—

(1) The prohibition imposed by State
law that results in the need for a by-
pass;

(2) The scope and nature of the serv-
ices required by private school children
with disabilities in the State, and the
number of children to be served under
the by-pass; and

(3) The establishment of policies and
procedures to ensure that private
school children with disabilities re-
ceive services consistent with the re-
quirements of section 612(a)(10)(A) of
the Act and §§300.452-300.462.

(b) After determining that a by-pass
is required, the Secretary arranges for
the provision of services to private
school children with disabilities in the
State in a manner consistent with the
requirements of section 612(a)(10)(A) of
the Act and §§300.452-300.462 by pro-
viding services through one or more
agreements with appropriate parties.

(c) For any fiscal year that a by-pass
is implemented, the Secretary deter-
mines the maximum amount to be paid
to the providers of services by multi-
plying—

(1) A per child amount that may not
exceed the amount per child provided
by the Secretary under Part B of the
Act for all children with disabilities in
the State for the preceding fiscal year;
by

(2) The number of private school chil-
dren with disabilities (as defined by
§§300.7(a) and 300.450) in the State, as
determined by the Secretary on the
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basis of the most recent satisfactory
data available, which may include an
estimate of the number of those chil-
dren with disabilities.

(d) The Secretary deducts from the
State’s allocation under Part B of the
Act the amount the Secretary deter-
mines is necessary to implement a by-
pass and pays that amount to the pro-
vider of services. The Secretary may
withhold this amount from the State’s
allocation pending final resolution of
any investigation or complaint that
could result in a determination that a
by-pass must be implemented.

(Authority: 20 U.S.C. 1412()(2))

§300.482 Notice of intent to implement
a by-pass.

(a) Before taking any final action to
implement a by-pass, the Secretary
provides the affected SEA with written
notice.

(b) In the written notice, the Sec-
retary—

(1) States the reasons for the pro-
posed by-pass in sufficient detail to
allow the SEA to respond; and

(2) Advises the SEA that it has a spe-
cific period of time (at least 45 days)
from receipt of the written notice to
submit written objections to the pro-
posed by-pass and that it may request
in writing the opportunity for a hear-
ing to show cause why a by-pass should
not be implemented.

(c) The Secretary sends the notice to
the SEA by certified mail with return
receipt requested.

(Authority: 20 U.S.C. 1412(f)(3)(A))

§300.483 Request to show cause.

An SEA seeking an opportunity to
show cause why a by-pass should not be
implemented shall submit a written re-
quest for a show cause hearing to the
Secretary.

(Authority: 20 U.S.C. 1412()(3))

§300.484 Show cause hearing.

(a) If a show cause hearing is re-
quested, the Secretary—

(1) Notifies the SEA and other appro-
priate public and private school offi-
cials of the time and place for the hear-
ing; and

(2) Designates a person to conduct
the show cause hearing. The designee
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must not have had any responsibility
for the matter brought for a hearing.

(b) At the show cause hearing, the
designee considers matters such as—

(1) The necessity for implementing a
by-pass;

(2) Possible factual errors in the writ-
ten notice of intent to implement a by-
pass; and

(3) The objections raised by public
and private school representatives.

(c) The designee may regulate the
course of the proceedings and the con-
duct of parties during the pendency of
the proceedings. The designee takes all
steps necessary to conduct a fair and
impartial proceeding, to avoid delay,
and to maintain order.

(d) The designee may interpret appli-
cable statutes and regulations, but
may not waive them or rule on their
validity.

(e) The designee arranges for the
preparation, retention, and, if appro-
priate, dissemination of the record of
the hearing.

(Authority: 20 U.S.C. 1412()(3))

§300.485 Decision.

(a) The designee who conducts the
show cause hearing—

(1) Issues a written decision that in-
cludes a statement of findings; and

(2) Submits a copy of the decision to
the Secretary and sends a copy to each
party by certified mail with return re-
ceipt requested.

(b) Each party may submit comments
and recommendations on the designee’s
decision to the Secretary within 15
days of the date the party receives the
designee’s decision.

(c) The Secretary adopts, reverses, or
modifies the designee’s decision and
notifies the SEA of the Secretary’s
final action. That notice is sent by cer-
tified mail with return receipt re-
quested.

(Authority: 20 U.S.C. 1412(f)(3))

§300.486 Filing requirements.

(a) Any written submission under
§§300.482-300.485 must be filed by hand-
delivery, by mail, or by facsimile
transmission. The Secretary discour-
ages the use of facsimile transmission
for documents longer than five pages.
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(b) The filing date under paragraph
(a) of this section is the date the docu-
ment is—

(1) Hand-delivered;

(2) Mailed; or

(3) Sent by facsimile transmission.

(c) A party filing by facsimile trans-
mission is responsible for confirming
that a complete and legible copy of the
document was received by the Depart-
ment.

(d) If a document is filed by facsimile
transmission, the Secretary or the
hearing officer, as applicable, may re-
quire the filing of a follow-up hard
copy by hand-delivery or by mail with-
in a reasonable period of time.

(e) If agreed upon by the parties,
service of a document may be made
upon the other party by facsimile
transmission.

(Authority: 20 U.S.C. 1412()(3))

§300.487 dJudicial review.

If dissatisfied with the Secretary’s
final action, the SEA may, within 60
days after notice of that action, file a
petition for review with the United
States Court of Appeals for the circuit
in which the State is located. The pro-
cedures for judicial review are de-
scribed in section 612(f)(3)(B)-(D) of the
Act.

(Authority: 20 U.S.C. 1412(f)(3)(B)-(D))

Subpart E—Procedural Safeguards

DUE PROCESS PROCEDURES FOR PARENTS
AND CHILDREN

§300.500 General responsibility
public agencies; definitions.

(a) Responsibility of SEA and other
public agencies. Each SEA shall ensure
that each public agency establishes,
maintains, and implements procedural
safeguards that meet the requirements
of §§300.500-300.529.

(b) Definitions of ‘‘consent,” ‘“‘evalua-
tion,” and ‘‘personally identifiable.”” As
used in this part—

(1) Consent means that—

(i) The parent has been fully in-
formed of all information relevant to
the activity for which consent is
sought, in his or her native language,
or other mode of communication;

of
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(ii) The parent understands and
agrees in writing to the carrying out of
the activity for which his or her con-
sent is sought, and the consent de-
scribes that activity and lists the
records (if any) that will be released
and to whom; and

(iii)(A) The parent understands that
the granting of consent is voluntary on
the part of the parent and may be re-
voked at anytime.

(B) If a parent revokes consent, that
revocation is not retroactive (i.e., it
does not negate an action that has oc-
curred after the consent was given and
before the consent was revoked).

(2) Evaluation means procedures used
in accordance with §§300.530-300.536 to
determine whether a child has a dis-
ability and the nature and extent of
the special education and related serv-
ices that the child needs; and

(3) Personally identifiable means that
information includes—

(i) The name of the child, the child’s
parent, or other family member;

(ii) The address of the child;

(iii) A personal identifier, such as the
child’s social security number or stu-
dent number; or

(iv) A list of personal characteristics
or other information that would make
it possible to identify the child with
reasonable certainty.

(Authority: 20 U.S.C. 1415(a))

§300.501 Opportunity to
records; parent participation
meetings.

(a) General. The parents of a child
with a disability must be afforded, in
accordance with the procedures of
§§ 300.562-300.569, an opportunity to—

(1) Inspect and review all education
records with respect to—

(i) The identification, evaluation,
and educational placement of the child;
and

(ii) The provision of FAPE to the
child; and

(2) Participate in meetings with re-
spect to—

(i) The identification, evaluation,
and educational placement of the child;
and

(ii) The provision of FAPE to the
child.

(b) Parent participation in meetings. (1)
Each public agency shall provide no-

examine
in
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tice consistent with §300.345(a)(1) and
(b)(1) to ensure that parents of children
with disabilities have the opportunity
to participate in meetings described in
paragraph (a)(2) of this section.

(2) A meeting does not include infor-
mal or unscheduled conversations in-
volving public agency personnel and
conversations on issues such as teach-
ing methodology, lesson plans, or co-
ordination of service provision if those
issues are not addressed in the child’s
IEP. A meeting also does not include
preparatory activities that public
agency personnel engage in to develop
a proposal or response to a parent pro-
posal that will be discussed at a later
meeting.

(c) Parent involvement in placement de-
cisions. (1) Bach public agency shall en-
sure that the parents of each child with
a disability are members of any group
that makes decisions on the edu-
cational placement of their child.

(2) In implementing the requirements
of paragraph (c)(1) of this section, the
public agency shall use procedures con-
sistent with the procedures described
in §300.345(a) through (b)(1).

(3) If neither parent can participate
in a meeting in which a decision is to
be made relating to the educational
placement of their child, the public
agency shall use other methods to en-
sure their participation, including indi-
vidual or conference telephone calls, or
video conferencing.

(4) A placement decision may be
made by a group without the involve-
ment of the parents, if the public agen-
cy is unable to obtain the parents’ par-
ticipation in the decision. In this case,
the public agency must have a record
of its attempt to ensure their involve-
ment, including information that is
consistent with the requirements of
§300.345(d).

(5) The public agency shall make rea-
sonable efforts to ensure that the par-
ents understand, and are able to par-
ticipate in, any group discussions re-
lating to the educational placement of
their child, including arranging for an
interpreter for parents with deafness,
or whose native language is other than
English.

(Authority: 20 U.S.C. 1414(f), 1415(b)(1))
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§300.502 Independent educational

evaluation.

(a) General. (1) The parents of a child
with a disability have the right under
this part to obtain an independent edu-
cational evaluation of the child, sub-
ject to paragraphs (b) through (e) of
this section.

(2) Each public agency shall provide
to parents, upon request for an inde-
pendent educational evaluation, infor-
mation about where an independent
educational evaluation may be ob-
tained, and the agency criteria applica-
ble for independent educational evalua-
tions as set forth in paragraph (e) of
this section.

(3) For the purposes of this part—

(i) Independent educational evaluation
means an evaluation conducted by a
qualified examiner who is not em-
ployed by the public agency responsible
for the education of the child in ques-
tion; and

(ii) Public expense means that the
public agency either pays for the full
cost of the evaluation or ensures that
the evaluation is otherwise provided at
no cost to the parent, consistent with
§300.301.

(b) Parent right to evaluation at public
expense. (1) A parent has the right to an
independent educational evaluation at
public expense if the parent disagrees
with an evaluation obtained by the
public agency.

(2) If a parent requests an inde-
pendent educational evaluation at pub-
lic expense, the public agency must,
without unnecessary delay, either—

(i) Initiate a hearing under §300.507 to
show that its evaluation is appropriate;
or

(ii) Ensure that an independent edu-
cational evaluation is provided at pub-
lic expense, unless the agency dem-
onstrates in a hearing under §300.507
that the evaluation obtained by the
parent did not meet agency criteria.

(3) If the public agency initiates a
hearing and the final decision is that
the agency’s evaluation is appropriate,
the parent still has the right to an
independent educational evaluation,
but not at public expense.

(4) If a parent requests an inde-
pendent educational evaluation, the
public agency may ask for the parent’s
reason why he or she objects to the
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public evaluation. However, the expla-
nation by the parent may not be re-
quired and the public agency may not
unreasonably delay either providing
the independent educational evalua-
tion at public expense or initiating a
due process hearing to defend the pub-
lic evaluation.

(c) Parent-initiated evaluations. If the
parent obtains an independent edu-
cational evaluation at private expense,
the results of the evaluation—

(1) Must be considered by the public
agency, if it meets agency criteria, in
any decision made with respect to the
provision of FAPE to the child; and

(2) May be presented as evidence at a
hearing under this subpart regarding
that child.

(d) Requests for evaluations by hearing
officers. If a hearing officer requests an
independent educational evaluation as
part of a hearing, the cost of the eval-
uation must be at public expense.

(e) Agency criteria. (1) If an inde-
pendent educational evaluation is at
public expense, the criteria under
which the evaluation is obtained, in-
cluding the location of the evaluation
and the qualifications of the examiner,
must be the same as the criteria that
the public agency uses when it initi-
ates an evaluation, to the extent those
criteria are consistent with the par-
ent’s right to an independent edu-
cational evaluation.

(2) Except for the criteria described
in paragraph (e)(1) of this section, a
public agency may not impose condi-
tions or timelines related to obtaining
an independent educational evaluation
at public expense.

(Authority: 20 U.S.C. 1415(b)(1))

§300.503 Prior notice by the public
agency; content of notice.

(a) Notice. (1) Written notice that
meets the requirements of paragraph
(b) of this section must be given to the
parents of a child with a disability a
reasonable time before the public agen-
cy—

(i) Proposes to initiate or change the
identification, evaluation, or edu-
cational placement of the child or the
provision of FAPE to the child; or
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(ii) Refuses to initiate or change the
identification, evaluation, or edu-
cational placement of the child or the
provision of FAPE to the child.

(2) If the notice described under para-
graph (a)(1) of this section relates to an
action proposed by the public agency
that also requires parental consent
under §300.505, the agency may give no-
tice at the same time it requests par-
ent consent.

(b) Content of notice. The notice re-
quired under paragraph (a) of this sec-
tion must include—

(1) A description of the action pro-
posed or refused by the agency;

(2) An explanation of why the agency
proposes or refuses to take the action;

(3) A description of any other options
that the agency considered and the rea-
sons why those options were rejected;

(4) A description of each evaluation
procedure, test, record, or report the
agency used as a basis for the proposed
or refused action;

(5) A description of any other factors
that are relevant to the agency’s pro-
posal or refusal;

(6) A statement that the parents of a
child with a disability have protection
under the procedural safeguards of this
part and, if this notice is not an initial
referral for evaluation, the means by
which a copy of a description of the
procedural safeguards can be obtained;
and

(7) Sources for parents to contact to
obtain assistance in understanding the
provisions of this part.

(c) Notice in understandable language.
(1) The notice required under para-
graph (a) of this section must be—

(i) Written in language understand-
able to the general public; and

(ii) Provided in the native language
of the parent or other mode of commu-
nication used by the parent, unless it is
clearly not feasible to do so.

(2) If the native language or other
mode of communication of the parent
is not a written language, the public
agency shall take steps to ensure—

(i) That the notice is translated oral-
ly or by other means to the parent in
his or her native language or other
mode of communication;

(ii) That the parent understands the
content of the notice; and
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(iii) That there is written evidence
that the requirements in paragraphs
(¢)(2) (i) and (ii) of this section have
been met.

(Authority: 20 U.S.C. 1415(b)(3), (4) and (c),
1414(b)(1))

§300.504 Procedural
tice.

(a) General. A copy of the procedural
safeguards available to the parents of a
child with a disability must be given to
the parents, at a minimum—

(1) Upon initial referral for evalua-
tion;

(2) Upon each notification of an IEP
meeting;

(3) Upon reevaluation of the child;
and

(4) Upon receipt of a request for due
process under §300.507.

(b) Contents. The procedural safe-
guards notice must include a full expla-
nation of all of the procedural safe-
guards available under  §§300.403,
300.500-300.529, and 300.560-300.577, and
the State complaint procedures avail-
able under §§300.660-300.662 relating
to—

(1) Independent educational evalua-
tion;

(2) Prior written notice;

(3) Parental consent;

(4) Access to educational records;

(6) Opportunity to present com-
plaints to initiate due process hear-
ings;

(6) The child’s placement during
pendency of due process proceedings;

(7) Procedures for students who are
subject to placement in an interim al-
ternative educational setting;

(8) Requirements for unilateral place-
ment by parents of children in private
schools at public expense;

(9) Mediation;

(10) Due process hearings, including
requirements for disclosure of evalua-
tion results and recommendations;

(11) State-level appeals (if applicable
in that State);

(12) Civil actions;

(13) Attorneys’ fees; and

(14) The State complaint procedures
under §§300.660-300.662, including a de-
scription of how to file a complaint and
the timelines under those procedures.

(c) Notice in understandable language.
The notice required under paragraph

safeguards no-
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(a) of this section must meet the re-
quirements of §300.503(c).

(Authority: 20 U.S.C. 1415(d))

§300.505

(a) General. (1) Subject to paragraphs
(a)3), (b) and (c) of this section, in-
formed parent consent must be ob-
tained before—

(i) Conducting an initial evaluation
or reevaluation; and

(ii) Initial provision of special edu-
cation and related services to a child
with a disability.

(2) Consent for initial evaluation may
not be construed as consent for initial
placement described in paragraph
(a)(1)(ii) of this section.

(3) Parental consent is not required
before—

(i) Reviewing existing data as part of
an evaluation or a reevaluation; or

(ii) Administering a test or other
evaluation that is administered to all
children unless, before administration
of that test or evaluation, consent is
required of parents of all children.

(b) Refusal. If the parents of a child
with a disability refuse consent for ini-
tial evaluation or a reevaluation, the
agency may continue to pursue those
evaluations by using the due process
procedures under §§300.507-300.509, or
the mediation procedures under
§300.506 if appropriate, except to the
extent inconsistent with State law re-
lating to parental consent.

(c) Failure to respond to request for re-
evaluation. (1) Informed parental con-
sent need not be obtained for reevalua-
tion if the public agency can dem-
onstrate that it has taken reasonable
measures to obtain that consent, and
the child’s parent has failed to respond.

(2) To meet the reasonable measures
requirement in paragraph (c)(1) of this
section, the public agency must use
procedures consistent with those in
§300.345(d).

(d) Additional State consent require-
ments. In addition to the parental con-
sent requirements described in para-
graph (a) of this section, a State may
require parental consent for other serv-
ices and activities under this part if it
ensures that each public agency in the
State establishes and implements ef-
fective procedures to ensure that a par-
ent’s refusal to consent does not result

Parental consent.
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in a failure to provide the child with
FAPE.

(e) Limitation. A public agency may
not use a parent’s refusal to consent to
one service or activity under para-
graphs (a) and (d) of this section to
deny the parent or child any other
service, benefit, or activity of the pub-
lic agency, except as required by this
part.

(Authority: 20 U.S.C. 1415(b)(3); 1414(a)(1)(C)
and (¢)(3))

§300.506 Mediation.

(a) General. Bach public agency shall
ensure that procedures are established
and implemented to allow parties to
disputes involving any matter de-
scribed in §300.503(a)(1) to resolve the
disputes through a mediation process
that, at a minimum, must be available
whenever a hearing is requested under
§§300.507 or 300.520-300.528.

(b) Requirements. 'The procedures
must meet the following requirements:

(1) The procedures must ensure that
the mediation process—

(i) Is voluntary on the part of the
parties;

(i1) Is not used to deny or delay a par-
ent’s right to a due process hearing
under §300.507, or to deny any other
rights afforded under Part B of the Act;
and

(iii) Is conducted by a qualified and
impartial mediator who is trained in
effective mediation techniques.

(2)(1) The State shall maintain a list
of individuals who are qualified medi-
ators and knowledgeable in laws and
regulations relating to the provision of
special education and related services.

(ii) If a mediator is not selected on a
random (e.g., a rotation) basis from the
list described in paragraph (b)(2)(i) of
this section, both parties must be in-
volved in selecting the mediator and
agree with the selection of the indi-
vidual who will mediate.

(3) The State shall bear the cost of
the mediation process, including the
costs of meetings described in para-
graph (d) of this section.

(4) Each session in the mediation
process must be scheduled in a timely
manner and must be held in a location
that is convenient to the parties to the
dispute.
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(5) An agreement reached by the par-
ties to the dispute in the mediation
process must be set forth in a written
mediation agreement.

(6) Discussions that occur during the
mediation process must be confidential
and may not be used as evidence in any
subsequent due process hearings or
civil proceedings, and the parties to
the mediation process may be required
to sign a confidentiality pledge prior to
the commencement of the process.

(c) Impartiality of mediator. (1) An in-
dividual who serves as a mediator
under this part—

(i) May not be an employee of—

(A) Any LEA or any State agency de-
scribed under §300.194; or

(B) An SEA that is providing direct
services to a child who is the subject of
the mediation process; and

(ii) Must not have a personal or pro-
fessional conflict of interest.

(2) A person who otherwise qualifies
as a mediator is not an employee of an
LEA or State agency described under
§300.194 solely because he or she is paid
by the agency to serve as a mediator.

(d) Meeting to encourage mediation. (1)
A public agency may establish proce-
dures to require parents who elect not
to use the mediation process to meet,
at a time and location convenient to
the parents, with a disinterested
party—

(i) Who is under contract with a par-
ent training and information center or
community parent resource center in
the State established under section 682
or 683 of the Act, or an appropriate al-
ternative dispute resolution entity;
and

(ii) Who would explain the benefits of
the mediation process, and encourage
the parents to use the process.

(2) A public agency may not deny or
delay a parent’s right to a due process
hearing under §300.507 if the parent
fails to participate in the meeting de-
scribed in paragraph (d)(1) of this sec-
tion.

(Authority: 20 U.S.C. 1415(e))

§300.507 Impartial due process hear-
ing; parent notice.

(a) General. (1) A parent or a public
agency may initiate a hearing on any
of the matters described in
§300.503(a)(1) and (2) (relating to the
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identification, evaluation or edu-
cational placement of a child with a
disability, or the provision of FAPE to
the child).

(2) When a hearing is initiated under
paragraph (a)(1) of this section, the
public agency shall inform the parents
of the availability of mediation de-
scribed in §300.506.

(3) The public agency shall inform
the parent of any free or low-cost legal
and other relevant services available in
the area if—

(i) The parent requests the informa-
tion; or

(ii) The parent or the agency initi-
ates a hearing under this section.

(b) Agency responsible for conducting
hearing. The hearing described in para-
graph (a) of this section must be con-
ducted by the SEA or the public agency
directly responsible for the education
of the child, as determined under State
statute, State regulation, or a written
policy of the SEA.

(c) Parent notice to the public agency—
(1) General. The public agency must
have procedures that require the par-
ent of a child with a disability or the
attorney representing the child, to pro-
vide notice (which must remain con-
fidential) to the public agency in a re-
quest for a hearing under paragraph
(a)(1) of this section.

(2) Content of parent notice. The notice
required in paragraph (c)(1) of this sec-
tion must include—

(i) The name of the child;

(ii) The address of the residence of
the child;

(iii) The name of the school the child
is attending;

(iv) A description of the nature of the
problem of the child relating to the
proposed or refused initiation or
change, including facts relating to the
problem; and

(v) A proposed resolution of the prob-
lem to the extent known and available
to the parents at the time.

(3) Model form to assist parents. Each
SEA shall develop a model form to as-
sist parents in filing a request for due
process that includes the information
required in paragraphs (c)(1) and (2) of
this section.

(4) Right to due process hearing. A pub-
lic agency may not deny or delay a par-
ent’s right to a due process hearing for
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failure to provide the notice required
in paragraphs (c)(1) and (2) of this sec-
tion.

(Authority: 20 U.S.C. 1415(b)(5), (b)(6), (b)(7),
(0)(8), (e)(1) and ()(1))

§300.508 Impartial hearing officer.

(a) A hearing may not be conducted—

(1) By a person who is an employee of
the State agency or the LEA that is in-
volved in the education or care of the
child; or

(2) By any person having a personal
or professional interest that would con-
flict with his or her objectivity in the
hearing.

(b) A person who otherwise qualifies
to conduct a hearing under paragraph
(a) of this section is not an employee of
the agency solely because he or she is
paid by the agency to serve as a hear-
ing officer.

(c) Each public agency shall keep a
list of the persons who serve as hearing
officers. The list must include a state-
ment of the qualifications of each of
those persons.

(Authority: 20 U.S.C. 1415()(3))

§300.509 Hearing rights.

(a) General. Any party to a hearing
conducted pursuant to §§300.507 or
300.520-300.528, or an appeal conducted
pursuant to §300.510, has the right to—

(1) Be accompanied and advised by
counsel and by individuals with special
knowledge or training with respect to
the problems of children with disabil-
ities;

(2) Present evidence and confront,
cross-examine, and compel the attend-
ance of witnesses;

(3) Prohibit the introduction of any
evidence at the hearing that has not
been disclosed to that party at least 5
business days before the hearing;

(4) Obtain a written, or, at the option
of the parents, electronic, verbatim
record of the hearing; and

(5) Obtain written, or, at the option
of the parents, electronic findings of
fact and decisions.

(b) Additional disclosure of information.
(1) At least 5 business days prior to a
hearing conducted pursuant to
§300.507(a), each party shall disclose to
all other parties all evaluations com-
pleted by that date and recommenda-
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tions based on the offering party’s
evaluations that the party intends to
use at the hearing.

(2) A hearing officer may bar any
party that fails to comply with para-
graph (b)(1) of this section from intro-
ducing the relevant evaluation or rec-
ommendation at the hearing without
the consent of the other party.

(c) Parental rights at hearings. (1) Par-
ents involved in hearings must be given
the right to—

(i) Have the child who is the subject
of the hearing present; and

(ii) Open the hearing to the public.

(2) The record of the hearing and the
findings of fact and decisions described
in paragraphs (a)(4) and (a)(b) of this
section must be provided at no cost to
parents.

(d) Findings and decision to advisory
panel and general public. The public
agency, after deleting any personally
identifiable information, shall—

(1) Transmit the findings and deci-
sions referred to in paragraph (a)(5) of
this section to the State advisory panel
established under §300.650; and

(2) Make those findings and decisions
available to the public.

(Authority: 20 U.S.C. 1415(f)(2) and (h))

§300.510 Finality of decision; appeal;
impartial review.

(a) Finality of decision. A decision
made in a hearing conducted pursuant
to §§300.507 or 300.520-300.528 is final,
except that any party involved in the
hearing may appeal the decision under
the provisions of paragraph (b) of this
section and §300.512.

(Authority: 20 U.S.C. 1415(1)(1)(A))

(b) Appeal of decisions; impartial re-
view—(1) General. If the hearing re-
quired by §300.507 is conducted by a
public agency other than the SEA, any
party aggrieved by the findings and de-
cision in the hearing may appeal to the
SEA.

(2) SEA responsibility for review. If
there is an appeal, the SEA shall con-
duct an impartial review of the hear-
ing. The official conducting the review
shall—

(i) Examine
record;

the entire hearing
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(ii) Ensure that the procedures at the
hearing were consistent with the re-
quirements of due process;

(iii) Seek additional evidence if nec-
essary. If a hearing is held to receive
additional evidence, the rights in
§300.509 apply;

(iv) Afford the parties an opportunity
for oral or written argument, or both,
at the discretion of the reviewing offi-
cial;

(v) Make an independent decision on
completion of the review; and

(vi) Give a copy of the written, or, at
the option of the parents, electronic
findings of fact and decisions to the
parties.

(c) Findings and decision to advisory
panel and general public. The SEA, after
deleting any personally identifiable in-
formation, shall—

(1) Transmit the findings and deci-
sions referred to in paragraph (b)(2)(vi)
of this section to the State advisory
panel established under §300.650; and

(2) Make those findings and decisions
available to the public.

(d) Finality of review decision. The de-
cision made by the reviewing official is
final unless a party brings a civil ac-
tion under §300.512.

(Authority: 20 U.S.C. 1415(g); H. R. Rep. No.
94-664, at p. 49 (1975))

§300.511 Timelines and convenience of
hearings and reviews.

(a) The public agency shall ensure
that not later than 45 days after the re-
ceipt of a request for a hearing—

(1) A final decision is reached in the
hearing; and

(2) A copy of the decision is mailed to
each of the parties.

(b) The SEA shall ensure that not
later than 30 days after the receipt of a
request for a review—

(1) A final decision is reached in the
review; and

(2) A copy of the decision is mailed to
each of the parties.

(c) A hearing or reviewing officer
may grant specific extensions of time
beyond the periods set out in para-
graphs (a) and (b) of this section at the
request of either party.

(d) Each hearing and each review in-
volving oral arguments must be con-
ducted at a time and place that is rea-
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sonably convenient to the parents and
child involved.

(Authority: 20 U.S.C. 1415)

§300.512 Civil action.

(a) General. Any party aggrieved by
the findings and decision made under
§§300.507 or 300.520-300.528 who does not
have the right to an appeal under
§300.510(b), and any party aggrieved by
the findings and decision under
§300.5610(b), has the right to bring a
civil action with respect to the com-
plaint presented pursuant to §300.507.
The action may be brought in any
State court of competent jurisdiction
or in a district court of the United
States without regard to the amount in
controversy.

(b) Additional requirements. In any ac-
tion brought under paragraph (a) of
this section, the court—

(1) Shall receive the records of the
administrative proceedings;

(2) Shall hear additional evidence at
the request of a party; and

(3) Basing its decision on the prepon-
derance of the evidence, shall grant the
relief that the court determines to be
appropriate.

(c) Jurisdiction of district courts. The
district courts of the United States
have jurisdiction of actions brought
under section 615 of the Act without re-
gard to the amount in controversy.

(d) Rule of construction. Nothing in
this part restricts or limits the rights,
procedures, and remedies available
under the Constitution, the Americans
with Disabilities Act of 1990, title V of
the Rehabilitation Act of 1973, or other
Federal laws protecting the rights of
children with disabilities, except that
before the filing of a civil action under
these laws seeking relief that is also
available under section 615 of the Act,
the procedures under §§300.507 and
300.5610 must be exhausted to the same
extent as would be required had the ac-
tion been brought under section 615 of
the Act.

(Authority: 20 U.S.C. 1415(i)(2), (i)(3)(A), and
1415(1))

§300.513 Attorneys’ fees.

(a) In any action or proceeding
brought under section 615 of the Act,
the court, in its discretion, may award
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reasonable attorneys’ fees as part of
the costs to the parents of a child with
a disability who 1is the prevailing
party.

(b)(1) Funds under Part B of the Act
may not be used to pay attorneys’ fees
or costs of a party related to an action
or proceeding under section 615 of the
Act and subpart E of this part.

(2) Paragraph (b)(1) of this section
does not preclude a public agency from
using funds under Part B of the Act for
conducting an action or proceeding
under section 615 of the Act.

(c) A court awards reasonable attor-
ney’s fees under section 615(i)(3) of the
Act consistent with the following:

(1) Determination of amount of attor-
neys’ fees. Fees awarded under section
615(1)(3) of the Act must be based on
rates prevailing in the community in
which the action or proceeding arose
for the kind and quality of services fur-
nished. No bonus or multiplier may be
used in calculating the fees awarded
under this subsection.

(2) Prohibition of attorneys’ fees and re-
lated costs for certain services. (i) Attor-
neys’ fees may not be awarded and re-
lated costs may not be reimbursed in
any action or proceeding under section
615 of the Act for services performed
subsequent to the time of a written
offer of settlement to a parent if—

(A) The offer is made within the time
prescribed by Rule 68 of the Federal
Rules of Civil Procedure or, in the case
of an administrative proceeding, at any
time more than 10 days before the pro-
ceeding begins;

(B) The offer is not accepted within
10 days; and

(C) The court or administrative hear-
ing officer finds that the relief finally
obtained by the parents is not more fa-
vorable to the parents than the offer of
settlement.

(ii) Attorneys’ fees may not be
awarded relating to any meeting of the
IEP team unless the meeting is con-
vened as a result of an administrative
proceeding or judicial action, or at the
discretion of the State, for a mediation
described in §300.506 that is conducted
prior to the filing of a request for due
process under §§300.507 or 300.520-
300.528.

(3) Ezxception to prohibition on attor-
neys’ fees and related costs. Notwith-
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standing paragraph (c)(2) of this sec-
tion, an award of attorneys’ fees and
related costs may be made to a parent
who is the prevailing party and who
was substantially justified in rejecting
the settlement offer.

(4) Reduction of amount of attorneys’
fees. Except as provided in paragraph
(c)(5) of this section, the court reduces,
accordingly, the amount of the attor-
neys’ fees awarded under section 615 of
the Act, if the court finds that—

(i) The parent, during the course of
the action or proceeding, unreasonably
protracted the final resolution of the
controversy;

(ii) The amount of the attorneys’ fees
otherwise authorized to be awarded un-
reasonably exceeds the hourly rate pre-
vailing in the community for similar
services by attorneys of reasonably
comparable skill, reputation, and expe-
rience;

(iii) The time spent and legal services
furnished were excessive considering
the nature of the action or proceeding;
or

(iv) The attorney representing the
parent did not provide to the school
district the appropriate information in
the due process complaint in accord-
ance with §300.507(c).

() Ezxception to reduction in amount of
attorneys’ fees. The provisions of para-
graph (c)(4) of this section do not apply
in any action or proceeding if the court
finds that the State or local agency un-
reasonably protracted the final resolu-
tion of the action or proceeding or
there was a violation of section 615 of
the Act.

(Authority: 20 U.S.C. 1415(1)(3)(B)-(G))

§300.514 Child’s status during pro-
ceedings.

(a) Except as provided in §300.526,
during the pendency of any administra-
tive or judicial proceeding regarding a
complaint under §300.507, unless the
State or local agency and the parents
of the child agree otherwise, the child
involved in the complaint must remain
in his or her current educational place-
ment.

(b) If the complaint involves an ap-
plication for initial admission to public
school, the child, with the consent of
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the parents, must be placed in the pub-
lic school until the completion of all
the proceedings.

(c) If the decision of a hearing officer
in a due process hearing conducted by
the SEA or a State review official in an
administrative appeal agrees with the
child’s parents that a change of place-
ment is appropriate, that placement
must be treated as an agreement be-
tween the State or local agency and
the parents for purposes of paragraph
(a) of this section.

(Authority: 20 U.S.C. 1415(j))

§300.515 Surrogate parents.

(a) General. Bach public agency shall
ensure that the rights of a child are
protected if—

(1) No parent (as defined in §300.20)
can be identified;

(2) The public agency, after reason-
able efforts, cannot discover the where-
abouts of a parent; or

(3) The child is a ward of the State
under the laws of that State.

(b) Duty of public agency. The duty of
a public agency under paragraph (a) of
this section includes the assignment of
an individual to act as a surrogate for
the parents. This must include a meth-
od—

(1) For determining whether a child
needs a surrogate parent; and

(2) For assigning a surrogate parent
to the child.

(c) Criteria for selection of surrogates.
(1) The public agency may select a sur-
rogate parent in any way permitted
under State law.

(2) Except as provided in paragraph
(c)(3) of this section, public agencies
shall ensure that a person selected as a
surrogate—

(i) Is not an employee of the SEA, the
LEA, or any other agency that is in-
volved in the education or care of the
child;

(ii) Has no interest that conflicts
with the interest of the child he or she
represents; and

(iii) Has knowledge and skills that
ensure adequate representation of the
child.

(3) A public agency may select as a
surrogate a person who is an employee
of a nonpublic agency that only pro-
vides non-educational care for the
child and who meets the standards in
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paragraphs (c)(2)(ii) and (iii) of this
section.

(d) Non-employee requirement; com-
pensation. A person who otherwise
qualifies to be a surrogate parent under
paragraph (c¢) of this section is not an
employee of the agency solely because
he or she is paid by the agency to serve
as a surrogate parent.

(e) Responsibilities. The surrogate par-
ent may represent the child in all mat-
ters relating to—

(1) The identification, evaluation,
and educational placement of the child;
and

(2) The provision of FAPE to the
child.

(Authority: 20 U.S.C. 1415(b)(2))
§300.516 [Reserved]

§300.517 Transfer of parental rights at
age of majority.

(a) General. A State may provide
that, when a student with a disability
reaches the age of majority under
State law that applies to all students
(except for a student with a disability
who has been determined to be incom-
petent under State law)—

(1)(i) The public agency shall provide
any notice required by this part to
both the individual and the parents;
and

(ii) All other rights accorded to par-
ents under Part B of the Act transfer
to the student; and

(2) All rights accorded to parents
under Part B of the Act transfer to stu-
dents who are incarcerated in an adult
or juvenile, State or local correctional
institution.

(3) Whenever a State transfers rights
under this part pursuant to paragraph
(a)(1) or (a)(2) of this section, the agen-
cy shall notify the individual and the
parents of the transfer of rights.

(b) Special rule. If, under State law, a
State has a mechanism to determine
that a student with a disability, who
has reached the age of majority under
State law that applies to all children
and has not been determined incom-
petent under State law, does not have
the ability to provide informed consent
with respect to his or her educational
program, the State shall establish pro-
cedures for appointing the parent, or, if
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the parent is not available another ap-
propriate individual, to represent the
educational interests of the student
throughout the student’s eligibility
under Part B of the Act.

(Authority: 20 U.S.C. 1415(m))
DISCIPLINE PROCEDURES

§300.519 Change of placement for dis-
ciplinary removals.

For purposes of removals of a child
with a disability from the child’s cur-
rent educational placement under
§§300.520-300.529, a change of placement
occurs if—

(a) The removal is for more than 10
consecutive school days; or

(b) The child is subjected to a series
of removals that constitute a pattern
because they cumulate to more than 10
school days in a school year, and be-
cause of factors such as the length of
each removal, the total amount of time
the child is removed, and the proximity
of the removals to one another.

(Authority: 20 U.S.C. 1415(k))

§300.520 Authority of
sonnel.

(a) School personnel may order—

(1)(i) To the extent removal would be
applied to children without disabil-
ities, the removal of a child with a dis-
ability from the child’s current place-
ment for not more than 10 consecutive
school days for any violation of school
rules, and additional removals of not
more than 10 consecutive school days
in that same school year for separate
incidents of misconduct (as long as
those removals do not constitute a
change of placement under §300.519(b));

(ii) After a child with a disability has
been removed from his or her current
placement for more than 10 school days
in the same school year, during any
subsequent days of removal the public
agency must provide services to the ex-
tent required under §300.121(d); and

(2) A change in placement of a child
with a disability to an appropriate in-
terim alternative educational setting
for the same amount of time that a
child without a disability would be sub-
ject to discipline, but for not more
than 45 days, if—

(i) The child carries a weapon to
school or to a school function under

school per-
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the jurisdiction of a State or a local
educational agency; or

(ii) The child knowingly possesses or
uses illegal drugs or sells or solicits the
sale of a controlled substance while at
school or a school function under the
jurisdiction of a State or local edu-
cational agency.

(b)(1) Either before or not later than
10 business days after either first re-
moving the child for more than 10
school days in a school year or com-
mencing a removal that constitutes a
change of placement under §300.519, in-
cluding the action described in para-
graph (a)(2) of this section—

(i) If the LEA did not conduct a func-
tional behavioral assessment and im-
plement a behavioral intervention plan
for the child before the behavior that
resulted in the removal described in
paragraph (a) of this section, the agen-
cy shall convene an IEP meeting to de-
velop an assessment plan.

(ii) If the child already has a behav-
ioral intervention plan, the IEP team
shall meet to review the plan and its
implementation, and, modify the plan
and its implementation as necessary,
to address the behavior.

(2) As soon as practicable after devel-
oping the plan described in paragraph
(b)(1)(Q) of this section, and completing
the assessments required by the plan,
the LEA shall convene an IEP meeting
to develop appropriate behavioral
interventions to address that behavior
and shall implement those interven-
tions.

(c)(1) If subsequently, a child with a
disability who has a behavioral inter-
vention plan and who has been removed
from the child’s current educational
placement for more than 10 school days
in a school year is subjected to a re-
moval that does not constitute a
change of placement under §300.519, the
IEP team members shall review the be-
havioral intervention plan and its im-
plementation to determine if modifica-
tions are necessary.

(2) If one or more of the team mem-
bers believe that modifications are
needed, the team shall meet to modify
the plan and its implementation, to the
extent the team determines necessary.

(d) For purposes of this section, the
following definitions apply:
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(1) Controlled substance means a drug
or other substance identified under
schedules I, II, III, IV, or V in section
202(c) of the Controlled Substances Act
(21 U.S.C. 812(c)).

(2) Illegal drug—

(i) Means a controlled substance; but

(ii) Does not include a substance that
is legally possessed or used under the
supervision of a licensed health-care
professional or that is legally possessed
or used under any other authority
under that Act or under any other pro-
vision of Federal law.

(3) Weapon has the meaning given the
term ‘‘dangerous weapon’’ under para-
graph (2) of the first subsection (g) of
section 930 of title 18, United States
Code.

(Authority: 20 U.S.C. 1415(k)(1), (10))

§300.521 Authority of hearing officer.

A hearing officer under section 615 of
the Act may order a change in the
placement of a child with a disability
to an appropriate interim alternative
educational setting for not more than
45 days if the hearing officer, in an ex-
pedited due process hearing—

(a) Determines that the public agen-
cy has demonstrated by substantial
evidence that maintaining the current
placement of the child is substantially
likely to result in injury to the child or
to others;

(b) Considers the appropriateness of
the child’s current placement;

(c) Considers whether the public
agency has made reasonable efforts to
minimize the risk of harm in the
child’s current placement, including
the use of supplementary aids and serv-
ices; and

(d) Determines that the interim al-
ternative educational setting that is
proposed by school personnel who have
consulted with the child’s special edu-
cation teacher, meets the requirements
of §300.522(b).

(e) As used in this section, the term
substantial evidence means beyond a
preponderance of the evidence.

(Authority: 20 U.S.C. 1415(k)(2), (10))

§300.522 Determination of setting.

(a) General. The interim alternative
educational setting referred to in
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§300.520(a)(2) must be determined by
the IEP team.

(b) Additional requirements. Any in-
terim alternative educational setting
in which a child is placed under
§§300.520(a)(2) or 300.521 must—

(1) Be selected so as to enable the
child to continue to progress in the
general curriculum, although in an-
other setting, and to continue to re-
ceive those services and modifications,
including those described in the child’s
current IEP, that will enable the child
to meet the goals set out in that IEP;
and

(2) Include services and modifications
to address the behavior described in
§§300.520(a)(2) or 300.521, that are de-
signed to prevent the behavior from re-
curring.

(Authority: 20 U.S.C. 1415(k)(3))

§300.52?, Manifestation determination
review.

(a) General. If an action is con-
templated regarding behavior described
in §§300.520(a)(2) or 300.521, or involving
a removal that constitutes a change of
placement under §300.519 for a child
with a disability who has engaged in
other behavior that violated any rule
or code of conduct of the LEA that ap-
plies to all children—

(1) Not later than the date on which
the decision to take that action is
made, the parents must be notified of
that decision and provided the proce-
dural safeguards notice described in
§300.504; and

(2) Immediately, if possible, but in no
case later than 10 school days after the
date on which the decision to take that
action is made, a review must be con-
ducted of the relationship between the
child’s disability and the behavior sub-
ject to the disciplinary action.

(b) Individuals to carry out review. A
review described in paragraph (a) of
this section must be conducted by the
IEP team and other qualified personnel
in a meeting.

(c) Conduct of review. In carrying out
a review described in paragraph (a) of
this section, the IEP team and other
qualified personnel may determine
that the behavior of the child was not
a manifestation of the child’s dis-
ability only if the IEP team and other
qualified personnel—
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(1) First consider, in terms of the be-
havior subject to disciplinary action,
all relevant information, including—

(i) Evaluation and diagnostic results,
including the results or other relevant
information supplied by the parents of
the child;

(ii) Observations of the child; and

(iii) The child’s IEP and placement;
and

(2) Then determine that—

(i) In relationship to the behavior
subject to disciplinary action, the
child’s IEP and placement were appro-
priate and the special education serv-
ices, supplementary aids and services,
and behavior intervention strategies
were provided consistent with the
child’s IEP and placement;

(ii) The child’s disability did not im-
pair the ability of the child to under-
stand the impact and consequences of
the behavior subject to disciplinary ac-
tion; and

(iii) The child’s disability did not im-
pair the ability of the child to control
the behavior subject to disciplinary ac-
tion.

(d) Decision. If the IEP team and
other qualified personnel determine
that any of the standards in paragraph
(c)(2) of this section were not met, the
behavior must be considered a mani-
festation of the child’s disability.

(e) Meeting. The review described in
paragraph (a) of this section may be
conducted at the same IEP meeting
that is convened under §300.520(b).

(f) Deficiencies in IEP or placement. If,
in the review in paragraphs (b) and (c)
of this section, a public agency identi-
fies deficiencies in the child’s IEP or
placement or in their implementation,
it must take immediate steps to rem-
edy those deficiencies.

(Authority: 20 U.S.C. 1415(k)(4))

§300.524 Determination that behavior
was not manifestation of disability.

(a) General. If the result of the review
described in §300.523 is a determina-
tion, consistent with §300.523(d), that
the behavior of the child with a dis-
ability was not a manifestation of the
child’s disability, the relevant discipli-
nary procedures applicable to children
without disabilities may be applied to
the child in the same manner in which
they would be applied to children with-
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out disabilities, except as provided in
§300.121(d).

(b) Additional requirement. If the pub-
lic agency initiates disciplinary proce-
dures applicable to all children, the
agency shall ensure that the special
education and disciplinary records of
the child with a disability are trans-
mitted for consideration by the person
or persons making the final determina-
tion regarding the disciplinary action.

(c) Child’s status during due process
proceedings. Except as provided in
§300.526, §300.514 applies if a parent re-
quests a hearing to challenge a deter-
mination, made through the review de-
scribed in §300.523, that the behavior of
the child was not a manifestation of
the child’s disability.

(Authority: 20 U.S.C. 1415(k)(5))

§300.525 Parent appeal.

(a) General. (1) If the child’s parent
disagrees with a determination that
the child’s behavior was not a mani-
festation of the child’s disability or
with any decision regarding placement
under §§300.520-300.528, the parent may
request a hearing.

(2) The State or local educational
agency shall arrange for an expedited
hearing in any case described in para-
graph (a)(1) of this section if a hearing
is requested by a parent.

(b) Review of decision. (1) In reviewing
a decision with respect to the mani-
festation determination, the hearing
officer shall determine whether the
public agency has demonstrated that
the child’s behavior was not a mani-
festation of the child’s disability con-
sistent with the requirements of
§300.523(d).

(2) In reviewing a decision under
§300.520(a)(2) to place the child in an in-
terim alternative educational setting,
the hearing officer shall apply the
standards in §300.521.

(Authority: 20 U.S.C. 1415(k)(6))

§300.526 Placement during appeals.

(a) General. If a parent requests a
hearing or an appeal regarding a dis-
ciplinary action described in
§300.520(a)(2) or 300.521 to challenge the
interim alternative educational setting
or the manifestation determination,
the child must remain in the interim
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alternative educational setting pend-
ing the decision of the hearing officer
or until the expiration of the time pe-
riod provided for in §300.520(a)(2) or
300.521, whichever occurs first, unless
the parent and the State agency or
local educational agency agree other-
wise.

(b) Current placement. If a child is
placed in an interim alternative edu-
cational setting pursuant to
§300.520(a)(2) or 300.521 and school per-
sonnel propose to change the child’s
placement after expiration of the in-
terim alternative placement, during
the pendency of any proceeding to
challenge the proposed change in place-
ment the child must remain in the cur-
rent placement (the child’s placement
prior to the interim alternative edu-
cational setting), except as provided in
paragraph (c) of this section.

(c) Expedited hearing. (1) If school per-
sonnel maintain that it is dangerous
for the child to be in the current place-
ment (placement prior to removal to
the interim alternative education set-
ting) during the pendency of the due
process proceedings, the LEA may re-
quest an expedited due process hearing.

(2) In determining whether the child
may be placed in the alternative edu-
cational setting or in another appro-
priate placement ordered by the hear-
ing officer, the hearing officer shall
apply the standards in §300.521.

(3) A placement ordered pursuant to
paragraph (c)(2) of this section may not
be longer than 45 days.

(4) The procedure in paragraph (c) of
this section may be repeated, as nec-
essary.

(Authority: 20 U.S.C. 1415(k)(7))

§300.527 Protections for children not
yet eligible for special education
and related services.

(a) General. A child who has not been
determined to be eligible for special
education and related services under
this part and who has engaged in be-
havior that violated any rule or code of
conduct of the local educational agen-
cy, including any behavior described in
§§300.520 or 300.521, may assert any of
the protections provided for in this
part if the LEA had knowledge (as de-
termined in accordance with paragraph
(b) of this section) that the child was a
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child with a disability before the be-
havior that precipitated the discipli-
nary action occurred.

(b) Basis of knowledge. An LEA must
be deemed to have knowledge that a
child is a child with a disability if—

(1) The parent of the child has ex-
pressed concern in writing (or orally if
the parent does not know how to write
or has a disability that prevents a writ-
ten statement) to personnel of the ap-
propriate educational agency that the
child is in need of special education
and related services;

(2) The behavior or performance of
the child demonstrates the need for
these services, in accordance with
§300.7;

(3) The parent of the child has re-
quested an evaluation of the child pur-
suant to §§300.530-300.536; or

(4) The teacher of the child, or other
personnel of the 1local educational
agency, has expressed concern about
the behavior or performance of the
child to the director of special edu-
cation of the agency or to other per-
sonnel in accordance with the agency’s
established child find or special edu-
cation referral system.

(c) Ezception. A public agency would
not be deemed to have knowledge
under paragraph (b) of this section if,
as a result of receiving the information
specified in that paragraph, the agen-
cy—

(1) Either—

(i) Conducted an evaluation under
§§300.530-300.536, and determined that
the child was not a child with a dis-
ability under this part; or

(ii) Determined that an evaluation
was not necessary; and

(2) Provided notice to the child’s par-
ents of its determination under para-
graph (c)(1) of this section, consistent
with §300.503.

(d) Conditions that apply if no basis of
knowledge—(1) General. If an LEA does
not have knowledge that a child is a
child with a disability (in accordance
with paragraphs (b) and (c) of this sec-
tion) prior to taking disciplinary meas-
ures against the child, the child may be
subjected to the same disciplinary
measures as measures applied to chil-
dren without disabilities who engaged
in comparable behaviors consistent
with paragraph (d)(2) of this section.



Off. of Spec. Educ. and Rehab. Services, Education

(2) Limitations. (i) If a request is made
for an evaluation of a child during the
time period in which the child is sub-
jected to disciplinary measures under
§300.520 or 300.521, the evaluation must
be conducted in an expedited manner.

(ii) Until the evaluation is com-
pleted, the child remains in the edu-
cational placement determined by
school authorities, which can include
suspension or expulsion without edu-
cational services.

(iii) If the child is determined to be a
child with a disability, taking into con-
sideration information from the eval-
uation conducted by the agency and in-
formation provided by the parents, the
agency shall provide special education
and related services in accordance with
the provisions of this part, including
the requirements of §§300.520-300.529
and section 612(a)(1)(A) of the Act.

(Authority: 20 U.S.C. 1415(k)(8))

§300.528 Expedited due process hear-
ings.

(a) Expedited due process hearings
under §§300.521-300.526 must—

(1) Meet the requirements of §300.509,
except that a State may provide that
the time periods identified in
§§300.509(a)(3) and §300.509(b) for pur-
poses of expedited due process hearings
under §§300.521-300.526 are not less than
two business days; and

(2) Be conducted by a due process
hearing officer who satisfies the re-
quirements of §300.508.

(b)(1) Each State shall establish a
timeline for expedited due process
hearings that results in a written deci-
sion being mailed to the parties within
45 days of the public agency’s receipt of
the request for the hearing, without ex-
ceptions or extensions.

(2) The timeline established under
paragraph (b)(1) of this section must be
the same for hearings requested by par-
ents or public agencies.

(c) A State may establish different
procedural rules for expedited hearings
under §§300.521-300.526 than it has es-
tablished for due process hearings
under §300.507.

(d) The decisions on expedited due
process hearings are appealable con-
sistent with §300.510.

(Authority: 20 U.S.C. 1415(k)(2), (6), (7))
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§300.529 Referral to and action by law
enforcement and judicial authori-
ties.

(a) Nothing in this part prohibits an
agency from reporting a crime com-
mitted by a child with a disability to
appropriate authorities or to prevent
State law enforcement and judicial au-
thorities from exercising their respon-
sibilities with regard to the application
of Federal and State law to crimes
committed by a child with a disability.

(b)(1) An agency reporting a crime
committed by a child with a disability
shall ensure that copies of the special
education and disciplinary records of
the child are transmitted for consider-
ation by the appropriate authorities to
whom it reports the crime.

(2) An agency reporting a crime
under this section may transmit copies
of the child’s special education and dis-
ciplinary records only to the extent
that the transmission is permitted by
the Family Educational Rights and
Privacy Act.

(Authority: 20 U.S.C. 1415(k)(9))

PROCEDURES FOR EVALUATION AND
DETERMINATION OF ELIGIBILITY

§300.530 General.

Each SEA shall ensure that each pub-
lic agency establishes and implements
procedures that meet the requirements
of §§300.531-300.536.

(Authority: 20 U.S.C. 1414(b)(3); 1412(a)(7))

§300.531 Initial evaluation.

Each public agency shall conduct a
full and individual initial evaluation,
in accordance with §§300.532 and 300.533,
before the initial provision of special
education and related services to a
child with a disability under Part B of
the Act.

(Authority: 20 U.S.C. 1414(a)(1))

§300.532

Each public agency shall ensure, at a
minimum, that the following require-
ments are met:

(a)(1) Tests and other evaluation ma-
terials used to assess a child under
Part B of the Act—

(i) Are selected and administered so
as not to be discriminatory on a racial
or cultural basis; and

Evaluation procedures.
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(ii) Are provided and administered in
the child’s native language or other
mode of communication, unless it is
clearly not feasible to do so; and

(2) Materials and procedures used to
assess a child with limited English pro-
ficiency are selected and administered
to ensure that they measure the extent
to which the child has a disability and
needs special education, rather than
measuring the child’s English language
skills.

(b) A variety of assessment tools and
strategies are used to gather relevant
functional and developmental informa-
tion about the child, including infor-
mation provided by the parent, and in-
formation related to enabling the child
to be involved in and progress in the
general curriculum (or for a preschool
child, to participate in appropriate ac-
tivities), that may assist in deter-
mining—

(1) Whether the child is a child with
a disability under §300.7; and

(2) The content of the child’s IEP.

(c)(1) Any standardized tests that are
given to a child—

(i) Have been validated for the spe-
cific purpose for which they are used;
and

(ii) Are administered by trained and
knowledgeable personnel in accordance
with any instructions provided by the
producer of the tests.

(2) If an assessment is not conducted
under standard conditions, a descrip-
tion of the extent to which it varied
from standard conditions (e.g., the
qualifications of the person admin-
istering the test, or the method of test
administration) must be included in
the evaluation report.

(d) Tests and other evaluation mate-
rials include those tailored to assess
specific areas of educational need and
not merely those that are designed to
provide a single general intelligence
quotient.

(e) Tests are selected and adminis-
tered so as best to ensure that if a test
is administered to a child with im-
paired sensory, manual, or speaking
skills, the test results accurately re-
flect the child’s aptitude or achieve-
ment level or whatever other factors
the test purports to measure, rather
than reflecting the child’s impaired
sensory, manual, or speaking skills
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(unless those skills are the factors that
the test purports to measure).

(f) No single procedure is used as the
sole criterion for determining whether
a child is a child with a disability and
for determining an appropriate edu-
cational program for the child.

(g) The child is assessed in all areas
related to the suspected disability, in-
cluding, if appropriate, health, vision,
hearing, social and emotional status,
general intelligence, academic per-
formance, communicative status, and
motor abilities.

(h) In evaluating each child with a
disability under §§300.531-300.536, the
evaluation is sufficiently comprehen-
sive to identify all of the child’s special
education and related services needs,
whether or not commonly linked to the
disability category in which the child
has been classified.

(i) The public agency uses tech-
nically sound instruments that may as-
sess the relative contribution of cog-
nitive and behavioral factors, in addi-
tion to physical or developmental fac-
tors.

(j) The public agency uses assessment
tools and strategies that provide rel-
evant information that directly assists
persons in determining the educational
needs of the child.

(Authority: 20 U.S.C. 1412(a)(6)(B), 1414(b)(2)
and (3))

§300.533 Determination
evaluation data.

(a) Review of existing evaluation data.
As part of an initial evaluation (if ap-
propriate) and as part of any reevalua-
tion under Part B of the Act, a group
that includes the individuals described
in §300.344, and other qualified profes-
sionals, as appropriate, shall—

(1) Review existing evaluation data
on the child, including—

(i) Evaluations and information pro-
vided by the parents of the child;

(ii) Current classroom-based assess-
ments and observations; and

(iii) Observations by teachers and re-
lated services providers; and

(2) On the basis of that review, and
input from the child’s parents, identify
what additional data, if any, are need-
ed to determine—

(i) Whether the child has a particular
category of disability, as described in

of needed
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§300.7, or, in case of a reevaluation of a
child, whether the child continues to
have such a disability;

(ii) The present levels of performance
and educational needs of the child;

(iii) Whether the child needs special
education and related services, or in
the case of a reevaluation of a child,
whether the child continues to need
special education and related services;
and

(iv) Whether any additions or modi-
fications to the special education and
related services are needed to enable
the child to meet the measurable an-
nual goals set out in the IEP of the
child and to participate, as appro-
priate, in the general curriculum.

(b) Conduct of review. The group de-
scribed in paragraph (a) of this section
may conduct its review without a
meeting.

(c) Need for additional data. The pub-
lic agency shall administer tests and
other evaluation materials as may be
needed to produce the data identified
under paragraph (a) of this section.

(d) Requirements if additional data are
not needed. (1) If the determination
under paragraph (a) of this section is
that no additional data are needed to
determine whether the child continues
to be a child with a disability, the pub-
lic agency shall notify the child’s par-
ents—

(i) Of that determination and the rea-
sons for it; and

(ii) Of the right of the parents to re-
quest an assessment to determine
whether, for purposes of services under
this part, the child continues to be a
child with a disability.

(2) The public agency is not required
to conduct the assessment described in
paragraph (d)(1)(ii) of this section un-
less requested to do so by the child’s
parents.

(Authority: 20 U.S.C. 1414(c)(1), (2) and (4))

§300.534 Determination of eligibility.

(a) Upon completing the administra-
tion of tests and other evaluation ma-
terials—

(1) A group of qualified professionals
and the parent of the child must deter-
mine whether the child is a child with
a disability, as defined in §300.7; and

(2) The public agency must provide a
copy of the evaluation report and the
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documentation of determination of eli-
gibility to the parent.

(b) A child may not be determined to
be eligible under this part if—

(1) The determinant factor for that
eligibility determination is—

(i) Lack of instruction in reading or
math; or

(ii) Limited English proficiency; and

(2) The child does not otherwise meet
the eligibility criteria under §300.7(a).

(c)(1) A public agency must evaluate
a child with a disability in accordance
with §§300.532 and 300.533 before deter-
mining that the child is no longer a
child with a disability.

(2) The evaluation described in para-
graph (c)(1) of this section is not re-
quired before the termination of a stu-
dent’s eligibility under Part B of the
Act due to graduation with a regular
high school diploma, or exceeding the
age eligibility for FAPE under State
law.

(Authority: 20 U.S.C. 1414(b)(4) and (5), (c)(5))

§300.535 Procedures for determining
eligibility and placement.

(a) In interpreting evaluation data
for the purpose of determining if a
child is a child with a disability under
§300.7, and the educational needs of the
child, each public agency shall—

(1) Draw upon information from a va-
riety of sources, including aptitude and
achievement tests, parent input, teach-
er recommendations, physical condi-
tion, social or cultural background,
and adaptive behavior; and

(2) Ensure that information obtained
from all of these sources is documented
and carefully considered.

(b) If a determination is made that a
child has a disability and needs special
education and related services, an IEP
must be developed for the child in ac-
cordance with §§300.340-300.350.

(Authority: 20 U.S.C. 1412(a)(6), 1414(b)(4))

§300.536 Reevaluation.

Each public agency shall ensure—

(a) That the IEP of each child with a
disability is reviewed in accordance
with §§300.340-300.350; and

(b) That a reevaluation of each child,
in accordance with §§300.532-300.535, is
conducted if conditions warrant a re-
evaluation, or if the child’s parent or
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teacher requests a reevaluation, but at
least once every three years.

(Authority: 20 U.S.C. 1414(a)(2))

ADDITIONAL PROCEDURES FOR EVALU-
ATING CHILDREN WITH SPECIFIC
LEARNING DISABILITIES

§300.540 Additional team members.

The determination of whether a child
suspected of having a specific learning
disability is a child with a disability as
defined in §300.7, must be made by the
child’s parents and a team of qualified
professionals which must include—

(a)(1) The child’s regular teacher; or

(2) If the child does not have a reg-
ular teacher, a regular classroom
teacher qualified to teach a child of his
or her age; or

(3) For a child of less than school age,
an individual qualified by the SEA to
teach a child of his or her age; and

(b) At least one person qualified to
conduct individual diagnostic examina-
tions of children, such as a school psy-
chologist, speech-language pathologist,
or remedial reading teacher.

(Authority: Sec. 5(b), Pub. L. 94-142)

§300.541 Criteria for determining the
existence of a specific learning dis-
ability.

(a) A team may determine that a
child has a specific learning disability
if—

(1) The child does not achieve com-
mensurate with his or her age and abil-
ity levels in one or more of the areas
listed in paragraph (a)(2) of this sec-
tion, if provided with learning experi-
ences appropriate for the child’s age
and ability levels; and

(2) The team finds that a child has a
severe discrepancy between achieve-
ment and intellectual ability in one or
more of the following areas:

(i) Oral expression.

(ii) Listening comprehension.

(iii) Written expression.

(iv) Basic reading skill.

(v) Reading comprehension.

(vi) Mathematics calculation.

(vii) Mathematics reasoning.

(b) The team may not identify a child
as having a specific learning disability
if the severe discrepancy between abil-
ity and achievement is primarily the
result of—
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(1) A visual, hearing, or motor im-
pairment;

(2) Mental retardation;

(3) Emotional disturbance; or

(4) Environmental, cultural or eco-
nomic disadvantage.

(Authority: Sec. 5(b), Pub. L. 94-142)

§300.542 Observation.

(a) At least one team member other
than the child’s regular teacher shall
observe the child’s academic perform-
ance in the regular classroom setting.

(b) In the case of a child of less than
school age or out of school, a team
member shall observe the child in an
environment appropriate for a child of
that age.

(Authority: Sec. 5(b), Pub. L. 94-142)

§300.543 Written report.

(a) For a child suspected of having a
specific learning disability, the docu-
mentation of the team’s determination
of eligibility, as required by
§300.534(a)(2), must include a statement
of—

(1) Whether the child has a specific
learning disability;

(2) The basis for making the deter-
mination;

(3) The relevant behavior noted dur-
ing the observation of the child;

(4) The relationship of that behavior
to the child’s academic functioning;

(6) The educationally relevant med-
ical findings, if any;

(6) Whether there is a severe discrep-
ancy between achievement and ability
that is not correctable without special
education and related services; and

(7) The determination of the team
concerning the effects of environ-
mental, cultural, or economic dis-
advantage.

(b) Each team member shall certify
in writing whether the report reflects
his or her conclusion. If it does not re-
flect his or her conclusion, the team
member must submit a separate state-
ment presenting his or her conclusions.

(Authority: Sec. 5(b), Pub. L. 94-142))
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LEAST RESTRICTIVE ENVIRONMENT
(LRE)

§300.550 General LRE requirements.

(a) Except as provided in §300.311(b)
and (c), a State shall demonstrate to
the satisfaction of the Secretary that
the State has in effect policies and pro-
cedures to ensure that it meets the re-
quirements of §§300.550-300.556.

(b) Each public agency shall ensure—

(1) That to the maximum extent ap-
propriate, children with disabilities,
including children in public or private
institutions or other care facilities, are
educated with children who are non-
disabled; and

(2) That special classes, separate
schooling or other removal of children
with disabilities from the regular edu-
cational environment occurs only if
the nature or severity of the disability
is such that education in regular class-
es with the use of supplementary aids
and services cannot be achieved satis-
factorily.

(Authority: 20 U.S.C. 1412(a)(5))

§300.551 Continuum
placements.

of alternative

(a) Each public agency shall ensure
that a continuum of alternative place-
ments is available to meet the needs of
children with disabilities for special
education and related services.

(b) The continuum required in para-
graph (a) of this section must—

(1) Include the alternative place-
ments listed in the definition of special
education under §300.26 (instruction in
regular classes, special classes, special
schools, home instruction, and instruc-
tion in hospitals and institutions); and

(2) Make provision for supplementary
services (such as resource room or
itinerant instruction) to be provided in
conjunction with regular class place-
ment.

(Authority: 20 U.S.C. 1412(a)(5))

§300.552 Placements.

In determining the educational
placement of a child with a disability,
including a preschool child with a dis-
ability, each public agency shall ensure
that—

(a) The placement decision—
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(1) Is made by a group of persons, in-
cluding the parents, and other persons
knowledgeable about the child, the
meaning of the evaluation data, and
the placement options; and

(2) Is made in conformity with the
LRE provisions of this subpart, includ-
ing §§300.550-300.554;

(b) The child’s placement—

(1) Is determined at least annually;

(2) Is based on the child’s IEP; and

(3) Is as close as possible to the
child’s home;

(c) Unless the IEP of a child with a
disability requires some other arrange-
ment, the child is educated in the
school that he or she would attend if
nondisabled;

(d) In selecting the LRE, consider-
ation is given to any potential harmful
effect on the child or on the quality of
services that he or she needs; and

(e) A child with a disability is not re-
moved from education in age-appro-
priate regular classrooms solely be-
cause of needed modifications in the
general curriculum.

(Authority: 20 U.S.C. 1412(a)(5))

§300.553 Nonacademic settings.

In providing or arranging for the pro-
vision of mnonacademic and extra-
curricular services and activities, in-
cluding meals, recess periods, and the
services and activities set forth in
§300.306, each public agency shall en-
sure that each child with a disability
participates with nondisabled children
in those services and activities to the
maximum extent appropriate to the
needs of that child.

(Authority: 20 U.S.C. 1412(a)(5))

§300.554 Children in public or private
institutions.

Except as provided in §300.600(d), an
SEA must ensure that §300.550 is effec-
tively implemented, including, if nec-
essary, making arrangements with
public and private institutions (such as
a memorandum of agreement or special
implementation procedures).

(Authority: 20 U.S.C. 1412(a)(5))
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§300.555 Technical
training activities.

Each SEA shall carry out activities
to ensure that teachers and adminis-
trators in all public agencies—

(a) Are fully informed about their re-
sponsibilities for implementing
§300.550; and

(b) Are provided with technical as-
sistance and training necessary to as-
sist them in this effort.

(Authority: 20 U.S.C. 1412(a)(5))

assistance and

§300.556 Monitoring activities.

(a) The SEA shall carry out activities
to ensure that §300.550 is implemented
by each public agency.

(b) If there is evidence that a public
agency makes placements that are in-
consistent with §300.550, the SEA
shall—

(1) Review the public agency’s jus-
tification for its actions; and

(2) Assist in planning and imple-
menting any necessary corrective ac-
tion.

(Authority: 20 U.S.C. 1412(a)(5))
CONFIDENTIALITY OF INFORMATION

§3800.560 Definitions.

As used in §§300.560-300.577—

(a) Destruction means physical de-
struction or removal of personal identi-
fiers from information so that the in-
formation is no longer personally iden-
tifiable.

(b) Education records means the type
of records covered under the definition
of ‘““‘education records’” in 34 CFR part
99 (the regulations implementing the
Family Educational Rights and Pri-
vacy Act of 1974).

(c) Participating agency means any
agency or institution that collects,
maintains, or uses personally identifi-
able information, or from which infor-
mation is obtained, under Part B of the
Act.

(Authority:
1417(c))

20 U.S.C. 1221e-3, 1412(a)(8),

§300.561 Notice to parents.

(a) The SEA shall give notice that is
adequate to fully inform parents about
the requirements of §300.127, includ-
ing—
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(1) A description of the extent that
the notice is given in the native lan-
guages of the various population
groups in the State;

(2) A description of the children on
whom personally identifiable informa-
tion is maintained, the types of infor-
mation sought, the methods the State
intends to use in gathering the infor-
mation (including the sources from
whom information is gathered), and
the uses to be made of the information;

(3) A summary of the policies and
procedures that participating agencies
must follow regarding storage, disclo-
sure to third parties, retention, and de-
struction of personally identifiable in-
formation; and

(4) A description of all of the rights
of parents and children regarding this
information, including the rights under
the Family Educational Rights and
Privacy Act of 1974 and implementing
regulations in 34 CFR part 99.

(b) Before any major identification,
location, or evaluation activity, the
notice must be published or announced
in newspapers or other media, or both,
with circulation adequate to notify
parents throughout the State of the ac-
tivity.

(Authority: 20 U.S.C. 1412(a)(8), 1417(c))

§300.562 Access rights.

(a) Each participating agency shall
permit parents to inspect and review
any education records relating to their
children that are collected, main-
tained, or used by the agency under
this part. The agency shall comply
with a request without unnecessary
delay and before any meeting regarding
an IEP, or any hearing pursuant to
§§300.507 and 300.521-300.528, and in no
case more than 45 days after the re-
quest has been made.

(b) The right to inspect and review
education records under this section
includes—

(1) The right to a response from the
participating agency to reasonable re-
quests for explanations and interpreta-
tions of the records;

(2) The right to request that the
agency provide copies of the records
containing the information if failure to
provide those copies would effectively
prevent the parent from exercising the
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right to inspect and review the records;
and

(3) The right to have a representative
of the parent inspect and review the
records.

(c) An agency may presume that the
parent has authority to inspect and re-
view records relating to his or her child
unless the agency has been advised
that the parent does not have the au-
thority under applicable State law gov-
erning such matters as guardianship,
separation, and divorce.

(Authority: 20 U.S.C. 1412(a)(8), 1417(c))

§300.563 Record of access.

Each participating agency shall keep
a record of parties obtaining access to
education records collected, main-
tained, or used under Part B of the Act
(except access by parents and author-
ized employees of the participating
agency), including the name of the
party, the date access was given, and
the purpose for which the party is au-
thorized to use the records.

(Authority: 20 U.S.C. 1412(a)(8), 1417(c))

§300.564 Records on more than one
child.

If any education record includes in-
formation on more than one child, the
parents of those children have the
right to inspect and review only the in-
formation relating to their child or to
be informed of that specific informa-
tion.

(Authority: 20 U.S.C. 1412(a)(8), 1417(c))

§300.565 List of types and locations of
information.

Each participating agency shall pro-
vide parents on request a list of the
types and locations of education
records collected, maintained, or used
by the agency.

(Authority: 20 U.S.C. 1412(a)(8), 1417(c))

§300.566 Fees.

(a) Bach participating agency may
charge a fee for copies of records that
are made for parents under this part if
the fee does not effectively prevent the
parents from exercising their right to
inspect and review those records.
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(b) A participating agency may not
charge a fee to search for or to retrieve
information under this part.

(Authority: 20 U.S.C. 1412(a)(8), 1417(c))

§300.567 Amendment of records
parent’s request.

at

(a) A parent who believes that infor-
mation in the education records col-
lected, maintained, or used under this
part is inaccurate or misleading or vio-
lates the privacy or other rights of the
child may request the participating
agency that maintains the information
to amend the information.

(b) The agency shall decide whether
to amend the information in accord-
ance with the request within a reason-
able period of time of receipt of the re-
quest.

(c) If the agency decides to refuse to
amend the information in accordance
with the request, it shall inform the
parent of the refusal and advise the
parent of the right to a hearing under
§300.568.

(Authority: 20 U.S.C. 1412(a)(8); 1417(c))

§300.568

The agency shall, on request, provide
an opportunity for a hearing to chal-
lenge information in education records
to ensure that it is not inaccurate,
misleading, or otherwise in violation of
the privacy or other rights of the child.

Opportunity for a hearing.

(Authority: 20 U.S.C. 1412(a)(8), 1417(c))

§300.569 Result of hearing.

(a) If, as a result of the hearing, the
agency decides that the information is
inaccurate, misleading or otherwise in
violation of the privacy or other rights
of the child, it shall amend the infor-
mation accordingly and so inform the
parent in writing.

(b) If, as a result of the hearing, the
agency decides that the information is
not inaccurate, misleading, or other-
wise in violation of the privacy or
other rights of the child, it shall in-
form the parent of the right to place in
the records it maintains on the child a
statement commenting on the informa-
tion or setting forth any reasons for
disagreeing with the decision of the
agency.
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(c) Any explanation placed in the
records of the child under this section
must—

(1) Be maintained by the agency as
part of the records of the child as long
as the record or contested portion is
maintained by the agency; and

(2) If the records of the child or the
contested portion is disclosed by the
agency to any party, the explanation
must also be disclosed to the party.

(Authority: 20 U.S.C. 1412(a)(8), 1417(c))

§300.570 Hearing procedures.

A hearing held under §300.568 must be
conducted according to the procedures
under 34 CFR 99.22.

(Authority: 20 U.S.C. 1412(a)(8), 1417(c))

§300.571 Consent.

(a) Except as to disclosures addressed
in §300.529(b) for which parental con-
sent is not required by Part 99, paren-
tal consent must be obtained before
personally identifiable information is—

(1) Disclosed to anyone other than of-
ficials of participating agencies col-
lecting or using the information under
this part, subject to paragraph (b) of
this section; or

(2) Used for any purpose other than
meeting a requirement of this part.

(b) An educational agency or institu-
tion subject to 34 CFR part 99 may not
release information from education
records to participating agencies with-
out parental consent unless authorized
to do so under part 99.

(c) The SEA shall provide policies
and procedures that are used in the
event that a parent refuses to provide
consent under this section.

(Authority: 20 U.S.C. 1412(a)(8), 1417(c))

§300.572 Safeguards.

(a) Each participating agency shall
protect the confidentiality of person-
ally identifiable information at collec-
tion, storage, disclosure, and destruc-
tion stages.

(b) One official at each participating
agency shall assume responsibility for
ensuring the confidentiality of any per-
sonally identifiable information.

(c) All persons collecting or using
personally identifiable information
must receive training or instruction re-
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garding the State’s policies and proce-
dures under §300.127 and 34 CFR part 99.

(d) Each participating agency shall
maintain, for public inspection, a cur-
rent listing of the names and positions
of those employees within the agency
who may have access to personally
identifiable information.

(Authority: 20 U.S.C. 1412(a)(8), 1417(c))

§300.573 Destruction of information.

(a) The public agency shall inform
parents when personally identifiable
information collected, maintained, or
used under this part is no longer need-
ed to provide educational services to
the child.

(b) The information must be de-
stroyed at the request of the parents.
However, a permanent record of a stu-
dent’s name, address, and phone num-
ber, his or her grades, attendance
record, classes attended, grade level
completed, and year completed may be
maintained without time limitation.

(Authority: 20 U.S.C. 1412(a)(8), 1417(c))

§300.574 Children’s rights.

(a) The SEA shall provide policies
and procedures regarding the extent to
which children are afforded rights of
privacy similar to those afforded to
parents, taking into consideration the
age of the child and type or severity of
disability.

(b) Under the regulations for the
Family Educational Rights and Pri-
vacy Act of 1974 (34 CFR 99.5(a)), the
rights of parents regarding education
records are transferred to the student
at age 18.

(c) If the rights accorded to parents
under Part B of the Act are transferred
to a student who reaches the age of
majority, consistent with §300.517, the
rights regarding educational records in
§§300.562-300.573 must also be trans-
ferred to the student. However, the
public agency must provide any notice
required under section 615 of the Act to
the student and the parents.

(Authority: 20 U.S.C. 1412(a)(8), 1417(c))

§300.575 Enforcement.

The SEA shall provide the policies
and procedures, including sanctions,
that the State uses to ensure that its
policies and procedures are followed



Off. of Spec. Educ. and Rehab. Services, Education

and that the requirements of the Act
and the regulations in this part are
met.

(Authority: 20 U.S.C. 1412(a)(8), 1417(c))

§300.576 Disciplinary information.

(a) The State may require that a pub-
lic agency include in the records of a
child with a disability a statement of
any current or previous disciplinary
action that has been taken against the
child and transmit the statement to
the same extent that the disciplinary
information is included in, and trans-
mitted with, the student records of
nondisabled children.

(b) The statement may include a de-
scription of any behavior engaged in by
the child that required disciplinary ac-
tion, a description of the disciplinary
action taken, and any other informa-
tion that is relevant to the safety of
the child and other individuals in-
volved with the child.

(c) If the State adopts such a policy,
and the child transfers from one school
to another, the transmission of any of
the child’s records must include both
the child’s current individualized edu-
cation program and any statement of
current or previous disciplinary action
that has been taken against the child.

(Authority: 20 U.S.C. 1413(j))

§300.577 Department use of personally
identifiable information.

If the Department or its authorized
representatives collect any personally
identifiable information regarding chil-
dren with disabilities that is not sub-
ject to b U.S.C. 552a (the Privacy Act of
1974), the Secretary applies the require-
ments of 5 U.S.C. 552a (b)(1)-(2), (4)-(11);
(¢); (d); (e)D), (2), 3)(A), (B), and (D),
(5)—(10); (h); (m); and (n); and the regu-
lations implementing those provisions
in 34 CFR part 5b.

(Authority: 20 U.S.C. 1412(a)(8), 1417(c))
DEPARTMENT PROCEDURES
§300.580 Determination by the Sec-

retary that a State is eligible.

If the Secretary determines that a
State is eligible to receive a grant
under Part B of the Act, the Secretary
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notifies the State of that determina-
tion.

(Authority: 20 U.S.C. 1412(d))

§300.581 Notice and hearing before de-
termining that a State is not eligi-
ble.

(a) General. (1) The Secretary does
not make a final determination that a
State is not eligible to receive a grant
under Part B of the Act until providing
the State—

(i) With reasonable notice; and

(ii) With an opportunity for a hear-
ing.

(2) In implementing paragraph
(a)(1)(i) of this section, the Secretary
sends a written notice to the SEA by
certified mail with return receipt re-
quested.

(b) Content of notice. In the written
notice described in paragraph (a)(2) of
this section, the Secretary—

(1) States the basis on which the Sec-
retary proposes to make a final deter-
mination that the State is not eligible;

(2) May describe possible options for
resolving the issues;

(3) Advises the SEA that it may re-
quest a hearing and that the request
for a hearing must be made not later
than 30 days after it receives the notice
of the proposed final determination
that the State is not eligible; and

(4) Provides information about the
procedures followed for a hearing.

(Authority: 20 U.S.C. (1412(d)(2))

§300.582 Hearing official or panel.

(a) If the SEA requests a hearing, the
Secretary designates one or more indi-
viduals, either from the Department or
elsewhere, not responsible for or con-
nected with the administration of this
program, to conduct a hearing.

(b) If more than one individual is des-
ignated, the Secretary designates one
of those individuals as the Chief Hear-
ing Official of the Hearing Panel. If one
individual is designated, that indi-
vidual is the Hearing Official.

(Authority: 20 U.S.C. (1412(d)(2))

§300.583 Hearing procedures.

(a) As used in §§300.581-300.586 the
term party or parties means the fol-
lowing:
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(1) An SEA that requests a hearing
regarding the proposed disapproval of
the State’s eligibility under this part.

(2) The Department official who ad-
ministers the program of financial as-
sistance under this part.

(3) A person, group or agency with an
interest in and having relevant infor-
mation about the case that has applied
for and been granted leave to intervene
by the Hearing Official or Panel.

(b) Within 15 days after receiving a
request for a hearing, the Secretary
designates a Hearing Official or Panel
and notifies the parties.

(c) The Hearing Official or Panel may
regulate the course of proceedings and
the conduct of the parties during the
proceedings. The Hearing Official or
Panel takes all steps necessary to con-
duct a fair and impartial proceeding, to
avoid delay, and to maintain order, in-
cluding the following:

(1) The Hearing Official or Panel may
hold conferences or other types of ap-
propriate proceedings to clarify, sim-
plify, or define the issues or to consider
other matters that may aid in the dis-
position of the case.

(2) The Hearing Official or Panel may
schedule a prehearing conference of the
Hearing Official or Panel and parties.

(3) Any party may request the Hear-
ing Official or Panel to schedule a pre-
hearing or other conference. The Hear-
ing Official or Panel decides whether a
conference is necessary and notifies all
parties.

(4) At a prehearing or other con-
ference, the Hearing Official or Panel
and the parties may consider subjects
such as—

(i) Narrowing and clarifying issues;

(ii) Assisting the parties in reaching
agreements and stipulations;

(iii) Clarifying the positions of the
parties;

(iv) Determining whether an evi-
dentiary hearing or oral argument
should be held; and

(v) Setting dates for—

(A) The exchange of written docu-
ments;

(B) The receipt of comments from the
parties on the need for oral argument
or evidentiary hearing;

(C) Further proceedings before the
Hearing Official or Panel (including an
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evidentiary hearing or oral argument,
if either is scheduled);

(D) Requesting the names of wit-
nesses each party wishes to present at
an evidentiary hearing and estimation
of time for each presentation; or

(E) Completion of the review and the
initial decision of the Hearing Official
or Panel.

(5) A prehearing or other conference
held under paragraph (b)(4) of this sec-
tion may be conducted by telephone
conference call.

(6) At a prehearing or other con-
ference, the parties shall be prepared to
discuss the subjects listed in paragraph
(b)(4) of this section.

(7) Following a prehearing or other
conference the Hearing Official or
Panel may issue a written statement
describing the issues raised, the action
taken, and the stipulations and agree-
ments reached by the parties.

(d) The Hearing Official or Panel may
require parties to state their positions
and to provide all or part of the evi-
dence in writing.

(e) The Hearing Official or Panel may
require parties to present testimony
through affidavits and to conduct
cross-examination through interrog-
atories.

(f) The Hearing Official or Panel may
direct the parties to exchange relevant
documents or information and lists of
witnesses, and to send copies to the
Hearing Official or Panel.

(g) The Hearing Official or Panel may
receive, rule on, exclude, or limit evi-
dence at any stage of the proceedings.

(h) The Hearing Official or Panel may
rule on motions and other issues at any
stage of the proceedings.

(i) The Hearing Official or Panel may
examine witnesses.

(j) The Hearing Official or Panel may
set reasonable time limits for submis-
sion of written documents.

(k) The Hearing Official or Panel
may refuse to consider documents or
other submissions if they are not sub-
mitted in a timely manner unless good
cause is shown.

(1) The Hearing Official or Panel may
interpret applicable statutes and regu-
lations but may not waive them or rule
on their validity.
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(m)(1) The parties shall present their
positions through briefs and the sub-
mission of other documents and may
request an oral argument or evi-
dentiary hearing. The Hearing Official
or Panel shall determine whether an
oral argument or an evidentiary hear-
ing is needed to clarify the positions of
the parties.

(2) The Hearing Official or Panel
gives each party an opportunity to be
represented by counsel.

(n) If the Hearing Official or Panel
determines that an evidentiary hearing
would materially assist the resolution
of the matter, the Hearing Official or
Panel gives each party, in addition to
the opportunity to be represented by
counse—

(1) An opportunity to present wit-
nesses on the party’s behalf; and

(2) An opportunity to cross-examine
witnesses either orally or with written
questions.

(0) The Hearing Official or Panel ac-
cepts any evidence that it finds is rel-
evant and material to the proceedings
and is not unduly repetitious.

(p)(1) The Hearing Official or Panel—

(i) Arranges for the preparation of a
transcript of each hearing;

(ii) Retains the original transcript as
part of the record of the hearing; and

(iii) Provides one copy of the tran-
script to each party.

(2) Additional copies of the transcript
are available on request and with pay-
ment of the reproduction fee.

(q) Each party shall file with the
Hearing Official or Panel all written
motions, briefs, and other documents
and shall at the same time provide a
copy to the other parties to the pro-
ceedings.

(Authority: 20 U.S.C. (1412(d)(2))

§300.584 Initial decision;
sion.

(a) The Hearing Official or Panel pre-
pares an initial written decision that
addresses each of the points in the no-
tice sent by the Secretary to the SEA
under §300.581.

(b) The initial decision of a Panel is
made by a majority of Panel members.

(c) The Hearing Official or Panel
mails by certified mail with return re-
ceipt requested a copy of the initial de-
cision to each party (or to the party’s

final deci-
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counsel) and to the Secretary, with a
notice stating that each party has an
opportunity to submit written com-
ments regarding the decision to the
Secretary.

(d) Each party may file comments
and recommendations on the initial de-
cision with the Hearing Official or
Panel within 15 days of the date the
party receives the Panel’s decision.

(e) The Hearing Official or Panel
sends a copy of a party’s initial com-
ments and recommendations to the
other parties by certified mail with re-
turn receipt requested. Each party may
file responsive comments and rec-
ommendations with the Hearing Offi-
cial or Panel within seven days of the
date the party receives the initial com-
ments and recommendations.

(f) The Hearing Official or Panel for-
wards the parties’ initial and respon-
sive comments on the initial decision
to the Secretary who reviews the ini-
tial decision and issues a final decision.

(g) The initial decision of the Hear-
ing Official or Panel becomes the final
decision of the Secretary unless, within
25 days after the end of the time for re-
ceipt of written comments, the Sec-
retary informs the Hearing Official or
Panel and the parties to a hearing in
writing that the decision is being fur-
ther reviewed for possible modifica-
tion.

(h) The Secretary may reject or mod-
ify the initial decision of the Hearing
Official or Panel if the Secretary finds
that it is clearly erroneous.

(i) The Secretary conducts the review
based on the initial decision, the writ-
ten record, the Hearing Official’s or
Panel’s proceedings, and written com-
ments. The Secretary may remand the
matter for further proceedings.

(j) The Secretary issues the final de-
cision within 30 days after notifying
the Hearing Official or Panel that the
initial decision is being further re-
viewed.

(Authority: 20 U.S.C. (1412(d)(2))

§300.585

(a) Any written submission under
§§300.5681-300.585 must be filed by hand-
delivery, by mail, or by facsimile
transmission. The Secretary discour-
ages the use of facsimile transmission
for documents longer than five pages.

Filing requirements.
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(b) The filing date under paragraph
(a) of this section is the date the docu-
ment is—

(1) Hand-delivered;

(2) Mailed; or (3) Sent by facsimile
transmission.

(c) A party filing by facsimile trans-
mission is responsible for confirming
that a complete and legible copy of the
document was received by the Depart-
ment.

(d) If a document is filed by facsimile
transmission, the Secretary, the Hear-
ing Official, or the Panel, as applicable,
may require the filing of a follow-up
hard copy by hand-delivery or by mail
within a reasonable period of time.

(e) If agreed upon by the parties,
service of a document may be made
upon the other party by facsimile
transmission.

(Authority: 20 U.S.C. 1413(c))

§300.586 Judicial review.

If a State is dissatisfied with the Sec-
retary’s final action with respect to
the eligibility of the State under sec-
tion 612 of the Act, the State may, not
later than 60 days after notice of that
action, file with the United States
Court of Appeals for the circuit in
which that State is located a petition
for review of that action. A copy of the
petition must be forthwith transmitted
by the clerk of the court to the Sec-
retary. The Secretary then files in the
court the record of the proceedings
upon which the Secretary’s action was
based, as provided in section 2112 of
title 28, United States Code.

(Authority: 20 U.S.C. 1416(b))

§300.587

(a) General. The Secretary initiates
an action described in paragraph (b) of
this section if the Secretary finds—

(1) That there has been a failure by
the State to comply substantially with
any provision of Part B of the Act, this
part, or 34 CFR part 301; or

(2) That there is a failure to comply
with any condition of an LEA’s or
SEA’s eligibility under Part B of the
Act, this part or 34 CFR part 301, in-
cluding the terms of any agreement to
achieve compliance with Part B of the
Act, this part, or Part 301 within the
timelines specified in the agreement.

Enforcement.
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(b) Types of action. The Secretary,
after notifying the SEA (and any LEA
or State agency affected by a failure
described in paragraph (a)(2) of this
section)—

(1) Withholds in whole or in part any
further payments to the State under
Part B of the Act;

(2) Refers the matter to the Depart-
ment of Justice for enforcement; or

(3) Takes any other enforcement ac-
tion authorized by law.

(c) Nature of withholding. (1) If the
Secretary determines that it is appro-
priate to withhold further payments
under paragraph (b)(1) of this section,
the Secretary may determine that the
withholding will be limited to pro-
grams or projects, or portions thereof,
affected by the failure, or that the SEA
shall not make further payments under
Part B of the Act to specified LEA or
State agencies affected by the failure.

(2) Until the Secretary is satisfied
that there is no longer any failure to
comply with the provisions of Part B of
the Act, this part, or 3¢ CFR part 301,
as specified in paragraph (a) of this sec-
tion, payments to the State under Part
B of the Act are withheld in whole or
in part, or payments by the SEA under
Part B of the Act are limited to local
educational agencies and State agen-
cies whose actions did not cause or
were not involved in the failure, as the
case may be.

(3) Any SEA, LEA, or other State
agency that has received notice under
paragraph (a) of this section shall, by
means of a public notice, take such
measures as may be necessary to bring
the pendency of an action pursuant to
this subsection to the attention of the
public within the jurisdiction of that
agency.

(4) Before withholding under para-
graph (b)(1) of this section, the Sec-
retary provides notice and a hearing
pursuant to the procedures in §§300.581—
300.586.

(d) Referral for appropriate enforce-
ment. (1) Before the Secretary makes a
referral under paragraph (b)(2) of this
section for enforcement, or takes any
other enforcement action authorized
by law under paragraph (b)(3), the Sec-
retary provides the State—

(i) With reasonable notice; and
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(ii) With an opportunity for a hear-
ing.

(2) The hearing described in para-
graph (d)(1)(ii) of this section consists
of an opportunity to meet with the As-
sistant Secretary for the Office of Spe-
cial Education and Rehabilitative
Services to demonstrate why the De-
partment should not make a referral
for enforcement.

(e) Divided State agency responsibility.
For purposes of this part, if responsi-
bility for ensuring that the require-
ments of this part are met with respect
to children with disabilities who are
convicted as adults under State law
and incarcerated in adult prisons is as-
signed to a public agency other than
the SEA pursuant to §300.600(d), and if
the Secretary finds that the failure to
comply substantially with the provi-
sions of Part B of the Act or this part
are related to a failure by the public
agency, the Secretary takes one of the
enforcement actions described in para-
graph (b) of this section to ensure com-
pliance with Part B of the Act and this
part, except—

(1) Any reduction or withholding of
payments to the State under paragraph
(b)(1) of this section is proportionate to
the total funds allotted under section
611 of the Act to the State as the num-
ber of eligible children with disabilities
in adult prisons under the supervision
of the other public agency is propor-
tionate to the number of eligible indi-
viduals with disabilities in the State
under the supervision of the State edu-
cational agency; and

(2) Any withholding of funds under
paragraph (e)(1) of this section is lim-
ited to the specific agency responsible
for the failure to comply with Part B of
the Act or this part.

(Authority: 20 U.S.C. 1416)
§300.588 [Reserved]

§300.589 Waiver of requirement re-
garding supplementing and not
supplanting with Part B funds.

(a) HExcept as provided under
§§300.232-300.235, funds paid to a State
under Part B of the Act must be used
to supplement and increase the level of
Federal, State, and local funds (includ-
ing funds that are not under the direct
control of SEAs or LEAs) expended for
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special education and related services
provided to children with disabilities
under Part B of the Act and in no case
to supplant those Federal, State, and
local funds. A State may use funds it
retains under §300.602 without regard
to the prohibition on supplanting other
funds (see §300.372).

(b) If a State provides clear and con-
vincing evidence that all eligible chil-
dren with disabilities throughout the
State have FAPE available to them,
the Secretary may waive for a period of
one year in whole or in part the re-
quirement under §300.153 (regarding
State-level nonsupplanting) if the Sec-
retary concurs with the evidence pro-
vided by the State.

(c) If a State wishes to request a
waiver under this section, it must sub-
mit to the Secretary a written request
that includes—

(1) An assurance that FAPE is cur-
rently available, and will remain avail-
able throughout the period that a waiv-
er would be in effect, to all eligible
children with disabilities throughout
the State, regardless of the public
agency that is responsible for providing
FAPE to them. The assurance must be
signed by an official who has the au-
thority to provide that assurance as it
applies to all eligible children with dis-
abilities in the State;

(2) All evidence that the State wishes
the Secretary to consider in deter-
mining whether all eligible children
with disabilities have FAPE available
to them, setting forth in detail—

(i) The basis on which the State has
concluded that FAPE is available to all
eligible children in the State; and

(ii) The procedures that the State
will implement to ensure that FAPE
remains available to all eligible chil-
dren in the State, which must in-
clude—

(A) The State’s procedures under
§300.125 for ensuring that all eligible
children are identified, located and
evaluated;

(B) The State’s procedures for moni-
toring public agencies to ensure that
they comply with all requirements of
this part;

(C) The State’s complaint procedures
under §§300.660-300.662; and
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(D) The State’s hearing procedures
under §§300.507-300.5611 and 300.520-
300.528;

(3) A summary of all State and Fed-
eral monitoring reports, and State
complaint decisions (see §§300.660—
300.662) and hearing decisions (see
§§300.507-300.511 and  300.520-300.528),
issued within three years prior to the
date of the State’s request for a waiver
under this section, that includes any
finding that FAPE has not been avail-
able to one or more eligible children,
and evidence that FAPE is now avail-
able to all children addressed in those
reports or decisions; and

(4) Evidence that the State, in deter-
mining that FAPE is currently avail-
able to all eligible children with dis-
abilities in the State, has consulted
with the State advisory panel under
§300.650, the State’s parent training
and information center or centers, the
State’s protection and advocacy orga-
nization, and other organizations rep-
resenting the interests of children with
disabilities and their parents, and a
summary of the input of these organi-
zations.

(d) If the Secretary determines that
the request and supporting evidence
submitted by the State makes a prima
facie showing that FAPE is, and will
remain, available to all eligible chil-
dren with disabilities in the State, the
Secretary, after notice to the public
throughout the State, conducts a pub-
lic hearing at which all interested per-
sons and organizations may present
evidence regarding the following
issues:

(1) Whether FAPE is currently avail-
able to all eligible children with dis-
abilities in the State.

(2) Whether the State will be able to
ensure that FAPE remains available to
all eligible children with disabilities in
the State if the Secretary provides the
requested waiver.

(e) Following the hearing, the Sec-
retary, based on all submitted evi-
dence, will provide a waiver, in whole
or in part, for a period of one year if
the Secretary finds that the State has
provided clear and convincing evidence
that FAPE is currently available to all
eligible children with disabilities in
the State, and the State will be able to
ensure that FAPE remains available to
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all eligible children with disabilities in
the State if the Secretary provides the
requested waiver.

(f) A State may receive a waiver of
the requirement of section 612(a)(19)(A)
and §300.154(a) if it satisfies the re-
quirements of paragraphs (b) through
(e) of this section.

(g) The Secretary may grant subse-
quent waivers for a period of one year
each, if the Secretary determines that
the State has provided clear and con-
vincing evidence that all eligible chil-
dren with disabilities throughout the
State have, and will continue to have
throughout the one-year period of the
waiver, FAPE available to them.

(Authority: 20 U.S.C. 1412(a)(18)(C), (19)(C)(ii)
and (E))

Subpart F—State Administration
GENERAL

§300.600 Responsibility for all edu-
cational programs.

(a) The SEA is responsible for ensur-
ing—

(1) That the requirements of this part
are carried out; and

(2) That each educational program
for children with disabilities adminis-
tered within the State, including each
program administered by any other
State or local agency—

(i) Is under the general supervision of
the persons responsible for educational
programs for children with disabilities
in the SEA; and

(ii) Meets the education standards of
the SEA (including the requirements of
this part).

(b) The State must comply with para-
graph (a) of this section through State
statute, State regulation, signed agree-
ment between respective agency offi-
cials, or other documents.

(c) Part B of the Act does not limit
the responsibility of agencies other
than educational agencies for providing
or paying some or all of the costs of
FAPE to children with disabilities in
the State.

(d) Notwithstanding paragraph (a) of
this section, the Governor (or another
individual pursuant to State law) may
assign to any public agency in the
State the responsibility of ensuring
that the requirements of Part B of the
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Act are met with respect to students
with disabilities who are convicted as
adults under State law and incarcer-
ated in adult prisons.

(Authority: 20 U.S.C. 1412(a)(11))

§300.601 Relation of Part B to other
Federal programs.

Part B of the Act may not be con-
strued to permit a State to reduce
medical and other assistance available
to children with disabilities, or to alter
the eligibility of a child with a dis-
ability, under title V (Maternal and
Child Health) or title XIX (Medicaid) of
the Social Security Act, to receive
services that are also part of FAPE.

(Authority: 20 U.S.C. 1412(e))

§300.602

(a) Bach State may retain not more
than the amount described in para-
graph (b) of this section for administra-
tion in accordance with §§300.620 and
300.621 and other State-level activities
in accordance with §300.370.

(b) For each fiscal year, the Sec-
retary determines and reports to the
SEA an amount that is 25 percent of
the amount the State received under
this section for fiscal year 1997, cumu-
latively adjusted by the Secretary for
each succeeding fiscal year by the less-
er of—

(1) The percentage increase, if any,
from the preceding fiscal year in the
State’s allocation under section 611 of
the Act; or

(2) The rate of inflation, as measured
by the percentage increase, if any,
from the preceding fiscal year in the
Consumer Price Index For All Urban
Consumers, published by the Bureau of
Labor Statistics of the Department of
Labor.

(Authority: 20 U.S.C. 1411(f)(1)(A) and (B))

State-level activities.

USE OF FUNDS

§300.620 Use of funds for State admin-
istration.

(a) For the purpose of administering
Part B of the Act, including section 619
of the Act (including the coordination
of activities under Part B of the Act
with, and providing technical assist-
ance to, other programs that provide
services to children with disabilities)—
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(1) Each State may use not more
than twenty percent of the maximum
amount it may retain under §300.602(a)
for any fiscal year or $500,000 (adjusted
by the cumulative rate of inflation
since fiscal year 1998, as measured by
the percentage increase, if any, in the
Consumer Price Index For All Urban
Consumers, published by the Bureau of
Labor Statistics of the Department of
Labor), whichever is greater; and

(2) Each outlying area may use up to
five percent of the amount it receives
under this section for any fiscal year or
$35,000, whichever is greater.

(b) Funds described in paragraph (a)
of this section may also be used for the
administration of Part C of the Act, if
the SEA is the lead agency for the
State under that part.

(Authority: 20 U.S.C. 1411(£)(2))

§300.621 Allowable costs.

(a) The SEA may use funds under
§300.620 for—

(1) Administration of State activities
under Part B of the Act and for plan-
ning at the State level, including plan-
ning, or assisting in the planning, of
programs or projects for the education
of children with disabilities;

(2) Approval, supervision, moni-
toring, and evaluation of the effective-
ness of local programs and projects for
the education of children with disabil-
ities;

(3) Technical assistance to LEAs with
respect to the requirements of Part B
of the Act;

(4) Leadership services for the pro-
gram supervision and management of
special education activities for chil-
dren with disabilities; and

(5) Other State leadership activities
and consultative services.

(b) The SEA shall use the remainder
of its funds under §300.620 in accord-
ance with §300.370.

(Authority: 20 U.S.C. 1411(£)(2))

§300.622 Subgrants to LEAs for capac-
ity-building and improvement.

In any fiscal year in which the per-
centage increase in the State’s alloca-
tion under 611 of the Act exceeds the
rate of inflation (as measured by the
percentage increase, if any, from the
preceding fiscal year in the Consumer
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Price Index For All Urban Consumers,
published by the Bureau of Labor Sta-
tistics of the Department of Labor),
each State shall reserve, from its allo-
cation under 611 of the Act, the amount
described in §300.623 to make subgrants
to LEAs, unless that amount is less
than $100,000, to assist them in pro-
viding direct services and in making
systemic change to improve results for
children with disabilities through one
or more of the following:

(a) Direct services, including alter-
native programming for children who
have been expelled from school, and
services for children in correctional fa-
cilities, children enrolled in State-op-
erated or State-supported schools, and
children in charter schools.

(b) Addressing needs or carrying out
improvement strategies identified in
the State’s Improvement Plan under
subpart 1 of Part D of the Act.

(c) Adopting promising practices,
materials, and technology, based on
knowledge derived from education re-
search and other sources.

(d) Establishing, expanding, or imple-
menting interagency agreements and
arrangements between LEAs and other
agencies or organizations concerning
the provision of services to children
with disabilities and their families.

(e) Increasing cooperative problem-
solving between parents and school
personnel and promoting the use of al-
ternative dispute resolution.

(Authority: 20 U.S.C. 1411()(49)(A))

§300.623 Amount required for sub-
grants to LEAs.

For each fiscal year, the amount re-
ferred to in §300.622 is—

(a) The maximum amount the State
was allowed to retain under §300.602(a)
for the prior fiscal year, or, for fiscal
year 1998, 25 percent of the State’s allo-
cation for fiscal year 1997 under section
611; multiplied by

(b) The difference between the per-
centage increase in the State’s alloca-
tion under this section and the rate of
inflation, as measured by the percent-
age increase, if any, from the preceding
fiscal year in the Consumer Price Index
For All Urban Consumers, published by
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the Bureau of Labor Statistics of the
Department of Liabor.

(Authority: 20 U.S.C. 1411(H)(H)(B))

§300.624 State discretion in awarding
subgrants.

The State may establish priorities in
awarding subgrants under §300.622 to
LEAs competitively or on a targeted
basis.

(Authority: 20 U.S.C. 1411(f)(4)(A))
STATE ADVISORY PANEL

§300.650 Establishment
panels.

(a) Each State shall establish and
maintain, in accordance with §§300.650—
300.653, a State advisory panel on the
education of children with disabilities.

(b) The advisory panel must be ap-
pointed by the Governor or any other
official authorized under State law to
make those appointments.

(c) If a State has an existing advisory
panel that can perform the functions in
§300.652, the State may modify the ex-
isting panel so that it fulfills all of the
requirements of §§300.650-300.653, in-
stead of establishing a new advisory
panel.

(Authority: 20 U.S.C. 1412(a)(21)(A))

of advisory

§300.651 Membership.

(a) General. The membership of the
State advisory panel must consist of
members appointed by the Governor, or
any other official authorized under
State law to make these appointments,
that is representative of the State pop-
ulation and that is composed of indi-
viduals involved in, or concerned with
the education of children with disabil-
ities, including—

(1) Parents of children with disabil-
ities;

(2) Individuals with disabilities;

(3) Teachers;

(4) Representatives of institutions of
higher education that prepare special
education and related services per-
sonnel;

(5) State and local education offi-
cials;

(6) Administrators of programs for
children with disabilities;

(7 Representatives of other State
agencies involved in the financing or
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delivery of related services to children
with disabilities;

(8) Representatives of private schools
and public charter schools;

(9) At least one representative of a
vocational, community, or business or-
ganization concerned with the provi-
sion of transition services to children
with disabilities; and

(10) Representatives from the State
juvenile and adult corrections agen-
cies.

(b) Special rule. A majority of the
members of the panel must be individ-
uals with disabilities or parents of chil-
dren with disabilities.

(Authority: 20 U.S.C. 1412(a)(21)(B) and (C))

§300.652 Advisory panel functions.

(a) General. The State advisory panel
shall—

(1) Advise the SEA of unmet needs
within the State in the education of
children with disabilities;

(2) Comment publicly on any rules or
regulations proposed by the State re-
garding the education of children with
disabilities;

(3) Advise the SEA in developing
evaluations and reporting on data to
the Secretary under section 618 of the
Act;

(4) Advise the SEA in developing cor-
rective action plans to address findings
identified in Federal monitoring re-
ports under Part B of the Act; and

(5) Advise the SEA in developing and
implementing policies relating to the
coordination of services for children
with disabilities.

(b) Advising on eligible students with
disabilities in adult prisons. The advisory
panel also shall advise on the edu-
cation of eligible students with disabil-
ities who have been convicted as adults
and incarcerated in adult prisons, even
if, consistent with §300.600(d), a State
assigns general supervision responsi-
bility for those students to a public
agency other than an SEA.

(Authority: 20 U.S.C. 1412(a)(21)(D))

§300.653 Advisory panel procedures.

(a) The advisory panel shall meet as
often as necessary to conduct its busi-
ness.

(b) By July 1 of each year, the advi-
sory panel shall submit an annual re-
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port of panel activities and suggestions
to the SEA. This report must be made
available to the public in a manner
consistent with other public reporting
requirements of Part B of the Act.

(c) Official minutes must be kept on
all panel meetings and must be made
available to the public on request.

(d) All advisory panel meetings and
agenda items must be announced
enough in advance of the meeting to af-
ford interested parties a reasonable op-
portunity to attend. Meetings must be
open to the public.

(e) Interpreters and other necessary
services must be provided at panel
meetings for panel members or partici-
pants. The State may pay for these
services from funds under §300.620.

(f) The advisory panel shall serve
without compensation but the State
must reimburse the panel for reason-
able and necessary expenses for attend-
ing meetings and performing duties.
The State may use funds under §300.620
for this purpose.

(Authority: 20 U.S.C. 1412(a)(21))
STATE COMPLAINT PROCEDURES

§300.660 Adoption of State complaint
procedures.

(a) General. Bach SEA shall adopt
written procedures for—

(1) Resolving any complaint, includ-
ing a complaint filed by an organiza-
tion or individual from another State,
that meets the requirements of §300.662
by—

(i) Providing for the filing of a com-
plaint with the SEA; and

(ii) At the SEA’s discretion, pro-
viding for the filing of a complaint
with a public agency and the right to
have the SEA review the public agen-
cy’s decision on the complaint; and

(2) Widely disseminating to parents
and other interested individuals, in-
cluding parent training and informa-
tion centers, protection and advocacy
agencies, independent living centers,
and other appropriate entities, the
State’s procedures under §§300.660—
300.662.

(b) Remedies for denial of appropriate
services. In resolving a complaint in
which it has found a failure to provide
appropriate services, an SEA, pursuant
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to its general supervisory authority
under Part B of the Act, must address:
(1) How to remediate the denial of
those services, including, as appro-
priate, the awarding of monetary reim-
bursement or other corrective action
appropriate to the needs of the child;
and
(2) Appropriate future provision of
services for all children with disabil-
ities.
(Authority: 20 U.S.C. 1221e-3)

§300.661 Minimum State
procedures.

(a) Time limit; minimum procedures.
Each SEA shall include in its com-
plaint procedures a time limit of 60
days after a complaint is filed under
§300.660(a) to—

(1) Carry out an independent on-site
investigation, if the SEA determines
that an investigation is necessary;

(2) Give the complainant the oppor-
tunity to submit additional informa-
tion, either orally or in writing, about
the allegations in the complaint;

(3) Review all relevant information
and make an independent determina-
tion as to whether the public agency is
violating a requirement of Part B of
the Act or of this part; and

(4) Issue a written decision to the
complainant that addresses each alle-
gation in the complaint and contains—

(i) Findings of fact and conclusions;
and

(ii) The reasons for the SEA’s final
decision.

(b) Time extension; final decision; im-
plementation. The SEA’s procedures de-
scribed in paragraph (a) of this section
also must—

(1) Permit an extension of the time
limit under paragraph (a) of this sec-
tion only if exceptional circumstances
exist with respect to a particular com-
plaint; and

(2) Include procedures for effective
implementation of the SEA’s final de-
cision, if needed, including—

(i) Technical assistance activities;

(ii) Negotiations; and

(iii) Corrective actions to achieve
compliance.

(c) Complaints filed under this section,
and due process hearings under §§300.507
and 300.520-300.528. (1) If a written com-
plaint is received that is also the sub-

complaint
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ject of a due process hearing under
§300.507 or §§300.520-300.528, or contains
multiple issues, of which one or more
are part of that hearing, the State
must set aside any part of the com-
plaint that is being addressed in the
due process hearing, until the conclu-
sion of the hearing. However, any issue
in the complaint that is not a part of
the due process action must be resolved
using the time limit and procedures de-
scribed in paragraphs (a) and (b) of this
section.

(2) If an issue is raised in a complaint
filed under this section that has pre-
viously been decided in a due process
hearing involving the same parties—

(i) The hearing decision is binding;
and

(ii) The SEA must inform the com-
plainant to that effect.

(3) A complaint alleging a public
agency’s failure to implement a due
process decision must be resolved by
the SEA.

(Authority: 20 U.S.C. 1221e-3)

§300.662

(a) An organization or individual
may file a signed written complaint
under the procedures described in
§§300.660-300.661.

(b) The complaint must include—

(1) A statement that a public agency
has violated a requirement of Part B of
the Act or of this part; and

(2) The facts on which the statement
is based.

(c) The complaint must allege a vio-
lation that occurred not more than one
year prior to the date that the com-
plaint is received in accordance with
§300.660(a) unless a longer period is rea-
sonable because the violation is con-
tinuing, or the complainant is request-
ing compensatory services for a viola-
tion that occurred not more than three
years prior to the date the complaint is
received under §300.660(a).

(Authority: 20 U.S.C. 1221e-3)

Filing a complaint.



Off. of Spec. Educ. and Rehab. Services, Education

Subpart G—Allocation of Funds;
Reports

ALLOCATIONS

§300.700 Special definition of the term
“State”.

For the purposes of §§300.701, and
300.703-300.714, the term State means
each of the 50 States, the District of
Columbia, and the Commonwealth of
Puerto Rico.

(Authority: 20 U.S.C. 1411(h)(2))

§300.701 Grants to States.

(a) Purpose of grants. The Secretary
makes grants to States and the out-
lying areas and provides funds to the
Secretary of the Interior, to assist
them to provide special education and
related services to children with dis-
abilities in accordance with Part B of
the Act.

(b) Maximum amounts. The maximum
amount of the grant a State may re-
ceive under section 611 of the Act for
any fiscal year is—

(1) The number of children with dis-
abilities in the State who are receiving
special education and related serv-
ices—

(i) Aged 3 through 5 if the State is el-
igible for a grant under section 619 of
the Act; and

(ii) Aged 6 through 21; multiplied
by—

(2) Forty (40) percent of the average
per-pupil expenditure in public elemen-
tary and secondary schools in the
United States.

(Authority: 20 U.S.C. 1411(a))

§300.702 Definition.

For the purposes of this section the
term average per-pupil expenditure in
public elementary and secondary schools
in the United States means—

(a) Without regard to the source of
funds—

(1) The aggregate current expendi-
tures, during the second fiscal year
preceding the fiscal year for which the
determination is made (or, if satisfac-
tory data for that year are not avail-
able, during the most recent preceding
fiscal year for which satisfactory data
are available) of all LEAs in the 50
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States and the District of Columbia);
plus

(2) Any direct expenditures by the
State for the operation of those agen-
cies; divided by

(b) The aggregate number of children
in average daily attendance to whom
those agencies provided free public
education during that preceding year.

(Authority: 20 U.S.C. 1411(h)(1))

§300.703 Allocations to States.

(a) General. After reserving funds for
studies and evaluations under section
674(e) of the Act, and for payments to
the outlying areas, the freely associ-
ated States, and the Secretary of the
Interior under §§300.715 and 300.717—
300.719, the Secretary allocates the re-
maining amount among the States in
accordance with paragraph (b) of this
section and §§300.706-300.709.

(b) Interim formula. Except as pro-
vided in §§300.706-300.709, the Secretary
allocates the amount described in para-
graph (a) of this section among the
States in accordance with section
611(a)(3), (4), (5) and (b)(1), (2) and (3) of
the Act, as in effect prior to June 4,
1997, except that the determination of
the number of children with disabil-
ities receiving special education and
related services under section 611(a)(3)
of the Act (as then in effect) may be
calculated as of December 1, or, at the
State’s discretion, the last Friday in
October, of the fiscal year for which
the funds were appropriated.

(Authority: 20 U.S.C. 1411(d))

§§300.704-300.705 [Reserved]

§300.706 Permanent formula.

(a) Establishment of base year. The
Secretary allocates the amount de-
scribed in §300.703(a) among the States
in accordance with §§300.706-300.709 for
each fiscal year beginning with the
first fiscal year for which the amount
appropriated under 611(j) of the Act is
more than $4,924,672,200.

(b) Use of base year—(1) Definition. As
used in this section, the term base year
means the fiscal year preceding the
first fiscal year in which this section
applies.

(2) Special rule for use of base year
amount. If a State received any funds
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under section 611 of the Act for the
base year on the basis of children aged
3 through 5, but does not make FAPE
available to all children with disabil-
ities aged 3 through 5 in the State in
any subsequent fiscal year, the Sec-
retary computes the State’s base year
amount, solely for the purpose of cal-
culating the State’s allocation in that
subsequent year under §§300.707-300.709,
by subtracting the amount allocated to
the State for the base year on the basis
of those children.

(Authority: 20 U.S.C. 1411(e)(1) and (2))

§3800.707 Increase in funds.

If the amount available for alloca-
tions to States under §300.706 is equal
to or greater than the amount allo-
cated to the States under section 611 of
the Act for the preceding fiscal year,
those allocations are calculated as fol-
lows:

(a) Except as provided in §300.708, the
Secretary—

(1) Allocates to each State the
amount it received for the base year;

(2) Allocates 85 percent of any re-
maining funds to States on the basis of
their relative populations of children
aged 3 through 21 who are of the same
age as children with disabilities for
whom the State ensures the avail-
ability of FAPE under Part B of the
Act; and

(3) Allocates 15 percent of those re-
maining funds to States on the basis of
their relative populations of children
described in paragraph (a)(2) of this
section who are living in poverty.

(b) For the purpose of making grants
under this section, the Secretary uses
the most recent population data, in-
cluding data on children living in pov-
erty, that are available and satisfac-
tory to the Secretary.

(Authority: 20 U.S.C. 1411(e)(3))

§300.708 Limitation.

(a) Allocations under §300.707 are sub-
ject to the following:

(1) No State’s allocation may be less
than its allocation for the preceding
fiscal year.

(2) No State’s allocation may be less
than the greatest of—

(i) The sum of—
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(A) The amount it received for the
base year; and

(B) One-third of one percent of the
amount by which the amount appro-
priated under section 611(j) of the Act
exceeds the amount appropriated under
section 611 of the Act for the base year;
or

(ii) The sum of—

(A) The amount it received for the
preceding fiscal year; and

(B) That amount multiplied by the
percentage by which the increase in
the funds appropriated from the pre-
ceding fiscal year exceeds 1.5 percent;
or

(iii) The sum of—

(A) The amount it received for the
preceding fiscal year; and

(B) That amount multiplied by 90
percent of the percentage increase in
the amount appropriated from the pre-
ceding fiscal year.

(b) Notwithstanding paragraph (a)(2)
of this section, no State’s allocation
under §300.707 may exceed the sum of—

(1) The amount it received for the
preceding fiscal year; and

(2) That amount multiplied by the
sum of 1.5 percent and the percentage
increase in the amount appropriated.

(c) If the amount available for alloca-
tions to States under §300.703 and para-
graphs (a) and (b) of this section is in-
sufficient to pay those allocations in
full those allocations are ratably re-
duced, subject to paragraph (a)(1) of
this section.

(Authority: 20 U.S.C. 1411(e)(3)(B) and (C))

§300.709 Decrease in funds.

If the amount available for alloca-
tions to States under §300.706 is less
than the amount allocated to the
States under section 611 of the Act for
the preceding fiscal year, those alloca-
tions are calculated as follows:

(a) If the amount available for alloca-
tions is greater than the amount allo-
cated to the States for the base year,
each State is allocated the sum of—

(1) The amount it received for the
base year; and

(2) An amount that bears the same
relation to any remaining funds as the
increase the State received for the pre-
ceding fiscal year over the base year
bears to the total of those increases for
all States.
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(b)(1) If the amount available for al-
locations is equal to or less than the
amount allocated to the States for the
base year, each State is allocated the
amount it received for the base year.

(2) If the amount available is insuffi-
cient to make the allocations described
in paragraph (b)(1) of this section,
those allocations are ratably reduced.

(Authority: 20 U.S.C. 1411(e)(4))

§300.710 Allocation for State in which
by-pass is implemented for private
school children with disabilities.

In determining the allocation under
§§300.700-300.709 of a State in which the
Secretary will implement a by-pass for
private school children with disabil-
ities under §§300.451-300.487, the Sec-
retary includes in the State’s child
count—

(a) For the first year of a by-pass, the
actual or estimated number of private
school children with disabilities (as de-
fined in §§300.7(a) and 300.450) in the
State, as of the preceding December 1;
and

(b) For succeeding years of a by-pass,
the number of private school children
with disabilities who received special
education and related services under
the by-pass in the preceding year.

(Authority: 20 U.S.C. 1412(f)(2))

§300.711 Subgrants to LEAs.

Each State that receives a grant
under section 611 of the Act for any fis-
cal year shall distribute in accordance
with §300.712 any funds it does not re-
tain under §300.602 and is not required
to distribute under §§300.622 and 300.623
to LEAs in the State that have estab-
lished their eligibility under section
613 of the Act, and to State agencies
that received funds under section
614A(a) of the Act for fiscal year 1997,
as then in effect, and have established
their eligibility under section 613 of the
Act, for use in accordance with Part B
of the Act.

(Authority: 20 U.S.C. 1411(g)(1))

§300.712 Allocations to LEAs.

(a) Interim procedure. For each fiscal
year for which funds are allocated to
States under §300.703(b) each State
shall allocate funds under §300.711 in
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accordance with section 611(d) of the
Act, as in effect prior to June 4, 1997.

(b) Permanent procedure. For each fis-
cal year for which funds are allocated
to States under §§300.706-300.709, each
State shall allocate funds under
§300.711 as follows:

(1) Base payments. The State first
shall award each agency described in
§300.711 the amount that agency would
have received under this section for the
base year, as defined in §300.706(b)(1), if
the State had distributed 75 percent of
its grant for that year under section
§300.703(b).

(2) Base payment adjustments. For any
fiscal year after the base year fiscal
year—

(i) If a new LEA is created, the State
shall divide the base allocation deter-
mined under paragraph (b)(1) of this
section for the LEAs that would have
been responsible for serving children
with disabilities now being served by
the new LEA, among the new LEA and
affected LEAs based on the relative
numbers of children with disabilities
ages 3 through 21, or ages 6 through 21
if a State has had its payment reduced
under §300.706(b)(2), currently provided
special education by each of the LEAS;

(ii) If one or more LEAs are combined
into a single new LEA, the State shall
combine the base allocations of the
merged LEASs; and

(iii) If, for two or more LEAs, geo-
graphic boundaries or administrative
responsibility for providing services to
children with disabilities ages 3
through 21 change, the base allocations
of affected LEAs shall be redistributed
among affected LEAs based on the rel-
ative numbers of children with disabil-
ities ages 3 through 21, or ages 6
through 21 if a State has had its pay-
ment reduced under §300.706(b)(2), cur-
rently provided special education by
each affected LEA.

(3) Allocation of remaining funds. The
State then shall—

(i) Allocate 85 percent of any remain-
ing funds to those agencies on the basis
of the relative numbers of children en-
rolled in public and private elementary
and secondary schools within each
agency’s jurisdiction; and

(ii) Allocate 15 percent of those re-
maining funds to those agencies in ac-
cordance with their relative numbers
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of children living in poverty, as deter-
mined by the SEA.

(iii) For the purposes of making
grants under this section, States must
apply on a uniform basis across all
LEAs the best data that are available
to them on the numbers of children en-
rolled in public and private elementary
and secondary schools and the numbers
of children living in poverty.

(Authority: 20 U.S.C. 1411(g2)(2))

§300.713 Former Chapter 1 State agen-
cies.

(a) To the extent necessary, the
State—

(1) Shall use funds that are available
under §300.602(a) to ensure that each
State agency that received fiscal year
1994 funds under subpart 2 of Part D of
chapter 1 of title I of the Elementary
and Secondary Education Act of 1965
(as in effect in fiscal year 1994) re-
ceives, from the combination of funds
under §300.602(a) and funds provided
under §300.711, an amount no less
than—

(i) The number of children with dis-
abilities, aged 6 through 21, to whom
the agency was providing special edu-
cation and related services on Decem-
ber 1, or, at the State’s discretion, the
last Friday in October, of the fiscal
year for which the funds were appro-
priated, subject to the limitation in
paragraph (b) of this section; multi-
plied by

(ii) The per-child amount provided
under that subpart for fiscal year 1994;
and

(2) May use funds under §300.602(a) to
ensure that each LEA that received fis-
cal year 1994 funds under that subpart
for children who had transferred from a
State-operated or State-supported
school or program assisted under that
subpart receives, from the combination
of funds available under §300.602(a) and
funds provided under §300.711, an
amount for each child, aged 3 through
21 to whom the agency was providing
special education and related services
on December 1, or, at the State’s dis-
cretion, the last Friday in October, of
the fiscal year for which the funds were
appropriated, equal to the per-child
amount the agency received under that
subpart for fiscal year 1994.
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(b) The number of children counted
under paragraph (a)(1)(i) of this section
may not exceed the number of children
aged 3 through 21 for whom the agency
received fiscal year 1994 funds under
subpart 2 of Part D of chapter 1 of title
I of the Elementary and Secondary
Education Act of 1965 (as in effect in
fiscal year 1994).

(Authority: 20 U.S.C. 1411(g)(3))

§300.714 Reallocation of LEA funds.

If an SEA determines that an LEA is
adequately providing FAPE to all chil-
dren with disabilities residing in the
area served by that agency with State
and local funds, the SEA may reallo-
cate any portion of the funds under
Part B of the Act that are not needed
by that local agency to provide FAPE
to other LEAs in the State that are not
adequately providing special education
and related services to all children
with disabilities residing in the areas
they serve.

(Authority: 20 U.S.C. 1411(g)(4))

§300.715 Payments to the Secretary of
the Interior for the education of In-
dian children.

(a) Reserved amounts for Secretary of
Interior. From the amount appropriated
for any fiscal year under 611(j) of the
Act, the Secretary reserves 1.226 per-
cent to provide assistance to the Sec-
retary of the Interior in accordance
with this section and §300.716.

(b) Provision of amounts for assistance.
The Secretary provides amounts to the
Secretary of the Interior to meet the
need for assistance for the education of
children with disabilities on reserva-
tions aged b to 21, inclusive, enrolled in
elementary and secondary schools for
Indian children operated or funded by
the Secretary of the Interior. The
amount of the payment for any fiscal
year is equal to 80 percent of the
amount allotted under paragraph (a) of
this section for that fiscal year.

(c) Calculation of mumber of children.
In the case of Indian students aged 3 to
5, inclusive, who are enrolled in pro-
grams affiliated with the Bureau of In-
dian Affairs (BIA) schools and that are
required by the States in which these
schools are located to attain or main-
tain State accreditation, and which
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schools have this accreditation prior to
the date of enactment of the Individ-
uals with Disabilities Education Act
Amendments of 1991, the school may
count those children for the purpose of
distribution of the funds provided
under this section to the Secretary of
the Interior.

(d) Responsibility for meeting the re-
quirements of Part B. The Secretary of
the Interior shall meet all of the re-
quirements of Part B of the Act for the
children described in paragraphs (b)
and (c) of this section, in accordance
with §300.260.

(Authority: 20 U.S.C. 1411(c); 1411(1)(1)(A) and
B)

§300.716 Payments for education and
services for Indian children with
disabilities aged 3 through 5.

(a) General. With funds appropriated
under 611(j) of the Act, the Secretary
makes payments to the Secretary of
the Interior to be distributed to tribes
or tribal organizations (as defined
under section 4 of the Indian Self-De-
termination and Education Assistance
Act) or consortia of those tribes or
tribal organizations to provide for the
coordination of assistance for special
education and related services for chil-
dren with disabilities aged 3 through 5
on reservations served by elementary
and secondary schools for Indian chil-
dren operated or funded by the Depart-
ment of the Interior. The amount of
the payments under paragraph (b) of
this section for any fiscal year is equal
to 20 percent of the amount allotted
under §300.715(a).

(b) Distribution of funds. The Sec-
retary of the Interior shall distribute
the total amount of the payment under
paragraph (a) of this section by allo-
cating to each tribe or tribal organiza-
tion an amount based on the number of
children with disabilities ages 3
through 5 residing on reservations as
reported annually, divided by the total
of those children served by all tribes or
tribal organizations.

(c) Submission of information. To re-
ceive a payment under this section, the
tribe or tribal organization shall sub-
mit the figures to the Secretary of the
Interior as required to determine the
amounts to be allocated under para-
graph (b) of this section. This informa-
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tion must be compiled and submitted
to the Secretary.

(d) Use of funds. (1) The funds re-
ceived by a tribe or tribal organization
must be used to assist in child find,
screening, and other procedures for the
early identification of children aged 3
through 5, parent training, and the pro-
vision of direct services. These activi-
ties may be carried out directly or
through contracts or cooperative
agreements with the BIA, LEAs, and
other public or private nonprofit orga-
nizations. The tribe or tribal organiza-
tion is encouraged to involve Indian
parents in the development and imple-
mentation of these activities.

(2) The entities shall, as appropriate,
make referrals to local, State, or Fed-
eral entities for the provision of serv-
ices or further diagnosis.

(e) Biennial report. To be eligible to
receive a grant pursuant to paragraph
(a) of this section, the tribe or tribal
organization shall provide to the Sec-
retary of the Interior a biennial report
of activities undertaken under this
paragraph, including the number of
contracts and cooperative agreements
entered into, the number of children
contacted and receiving services for
each year, and the estimated number of
children needing services during the
two years following the one in which
the report is made. The Secretary of
the Interior shall include a summary of
this information on a biennial basis in
the report to the Secretary required
under section 611(i) of the Act. The
Secretary may require any additional
information from the Secretary of the
Interior.

(f) Prohibitions. None of the funds al-
located under this section may be used
by the Secretary of the Interior for ad-
ministrative purposes, including child
count and the provision of technical as-
sistance.

(Authority: 20 U.S.C. 1411(i)(3))

§300.717 Outlying areas and freely as-
sociated States.

From the amount appropriated for
any fiscal year under section 611(j) of
the Act, the Secretary reserves not
more than one percent, which must be
used—
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(a) To provide assistance to the out-
lying areas in accordance with their re-
spective populations of individuals
aged 3 through 21; and

(b) For fiscal years 1998 through 2001,
to carry out the competition described
in §300.719, except that the amount re-
served to carry out that competition
may not exceed the amount reserved
for fiscal year 1996 for the competition
under Part B of the Act described
under the heading “SPECIAL EDU-
CATION” in Public Law 104-134.

(Authority: 20 U.S.C. 1411(b)(1))

§300.718

As used in this part, the term out-
lying area means the United States
Virgin  Islands, Guam, American
Samoa, and the Commonwealth of the
Northern Mariana Islands.

Outlying area—definition.

(Authority: 20 U.S.C. 1402(18))

§300.719 Limitation for freely associ-
ated States.

(a) Competitive grants. The Secretary
uses funds described in §300.717(b) to
award grants, on a competitive basis,
to Guam, American Samoa, the Com-
monwealth of the Northern Mariana Is-
lands, and the freely associated States
to carry out the purposes of this part.

(b) Award basis. The Secretary awards
grants under paragraph (a) of this sec-
tion on a competitive basis, pursuant
to the recommendations of the Pacific
Region Educational Laboratory in
Honolulu, Hawaii. Those recommenda-
tions must be made by experts in the
field of special education and related
services.

(c) Assistance requirements. Any freely
associated State that wishes to receive
funds under Part B of the Act shall in-
clude, in its application for assist-
ance—

(1) Information demonstrating that it
will meet all conditions that apply to
States under Part B of the Act;

(2) An assurance that, notwith-
standing any other provision of Part B
of the Act, it will use those funds only
for the direct provision of special edu-
cation and related services to children
with disabilities and to enhance its ca-
pacity to make FAPE available to all
children with disabilities;
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(3) The identity of the source and
amount of funds, in addition to funds
under Part B of the Act, that it will
make available to ensure that FAPE is
available to all children with disabil-
ities within its jurisdiction; and

(4) Such other information and assur-
ances as the Secretary may require.

(d) Termination of eligibility. Notwith-
standing any other provision of law,
the freely associated States may not
receive any funds under Part B of the
Act for any program year that begins
after September 30, 2001.

(e) Administrative costs. The Secretary
may provide not more than five per-
cent of the amount reserved for grants
under this section to pay the adminis-
trative costs of the Pacific Region Edu-
cational Laboratory under paragraph
(b) of this section.

(f) Eligibility for award. An outlying
area is not eligible for a competitive
award under §300.719 unless it receives
assistance under §300.717(a).

(Authority: 20 U.S.C. 1411(b)(2) and (3))

§300.720

The provisions of Public Law 95-134,
permitting the consolidation of grants
by the outlying areas, do not apply to
funds provided to those areas or to the
freely associated States under Part B
of the Act.

(Authority: 20 U.S.C. 1411(b)(4))

Special rule.

§300.721 [Reserved]

§300.722 Definition.

As used in this part, the term freely
associated States means the Republic of
the Marshall Islands, the Federated
States of Micronesia, and the Republic
of Palau.

(Authority: 20 U.S.C. 1411(b)(6))
REPORTS

§300.750 Annual report of children
served—report requirement.

(a) The SEA shall report to the Sec-
retary no later than February 1 of each
year the number of children with dis-
abilities aged 3 through 21 residing in
the State who are receiving special
education and related services.
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(b) The SEA shall submit the report
on forms provided by the Secretary.

(Authority: 20 U.S.C. 1411(d)(2); 1418(a))

§300.751 Annual report of children
served—information required in the
report.

(a) For any year the SEA shall in-
clude in its report a table that shows
the number of children with disabil-
ities receiving special education and
related services on December 1, or at
the State’s discretion on the last Fri-
day in October, of that school year—

(1) Aged 3 through 5;

(2) Aged 6 through 17; and

(3) Aged 18 through 21.

(b) For the purpose of this part, a
child’s age is the child’s actual age on
the date of the child count: December
1, or, at the State’s discretion, the last
Friday in October.

(c) Reports must also include the
number of those children with disabil-
ities aged 3 through 21 for each year of
age (3, 4, 5, etc.) within each disability
category, as defined in the definition of
‘“‘children with disabilities’” in §300.7;
and

(d) The Secretary may permit the
collection of the data in paragraph (c)
of this section through sampling.

(e) The SEA may not report a child
under paragraph (c) of this section
under more than one disability cat-
egory.

(f) If a child with a disability has
more than one disability, the SEA
shall report that child under paragraph
(c) of this section in accordance with
the following procedure:

(1) If a child has only two disabilities
and those disabilities are deafness and
blindness, and the child is not reported
as having a developmental delay, that
child must be reported under the cat-
egory ‘‘deaf-blindness’.

(2) A child who has more than one
disability and is not reported as having
deaf-blindness or as having a develop-
mental delay must be reported under
the category ‘“‘multiple disabilities”.

(Authority: 20 U.S.C. 1411(d)(2); 1418(a) and
(b))

§300.752 Annual report of children
served—certification.

The SEA shall include in its report a
certification signed by an authorized
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official of the agency that the informa-
tion provided under §300.751(a) is an ac-
curate and unduplicated count of chil-
dren with disabilities receiving special
education and related services on the
dates in question.

(Authority: 20 U.S.C. 1411(d)(2); 1417(b))

§300.753 Annual report of children
served—criteria for counting chil-
dren.

(a) The SEA may include in its report
children with disabilities who are en-
rolled in a school or program that is
operated or supported by a public agen-
cy, and that—

(1) Provides them with both special
education and related services that
meet State standards;

(2) Provides them only with special
education, if a related service is not re-
quired, that meets State standards; or

(3) In the case of children with dis-
abilities enrolled by their parents in
private schools, provides them with
special education or related services
under §§300.452-300.462 that meet State
standards.

(b) The SEA may not include chil-
dren with disabilities in its report who
are receiving special education funded
solely by the Federal Government, in-
cluding children served by the Depart-
ment of Interior, the Department of
Defense, or the Department of Edu-
cation. However, the State may count
children covered under §300.184(c)(2).

(Authority: 20 U.S.C. 1411(d)(2); 1417(b))

§300.754 Annual report of children
served—other responsibilities of the
SEA.

In addition to meeting the other re-
quirements of §§300.750-300.753, the SEA
shall—

(a) Establish procedures to be used by
LEAs and other educational institu-
tions in counting the number of chil-
dren with disabilities receiving special
education and related services;

(b) Set dates by which those agencies
and institutions must report to the
SEA to ensure that the State complies
with §300.750(a);

(c) Obtain certification from each
agency and institution that an
unduplicated and accurate count has
been made;
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(d) Aggregate the data from the
count obtained from each agency and
institution, and prepare the reports re-
quired under §§300.750-300.753; and

(e) Emsure that documentation is
maintained that enables the State and
the Secretary to audit the accuracy of
the count.

(Authority: 20 U.S.C. 1411(d)(2); 1417(b))

§300.755 Disproportionality.

(a) General. Each State that receives
assistance under Part B of the Act, and
the Secretary of the Interior, shall pro-
vide for the collection and examination
of data to determine if significant
disproportionality based on race is oc-
curring in the State or in the schools
operated by the Secretary of the Inte-
rior with respect to—

(1) The identification of children as
children with disabilities, including
the identification of children as chil-
dren with disabilities in accordance
with a particular impairment described
in section 602(3) of the Act; and

(2) The placement in particular edu-
cational settings of these children.

(b) Review and revision of policies,
practices, and procedures. In the case of
a determination of significant
disproportionality with respect to the
identification of children as children
with disabilities, or the placement in
particular educational settings of these
children, in accordance with paragraph
(a) of this section, the State or the Sec-
retary of the Interior shall provide for
the review and, if appropriate revision
of the policies, procedures, and prac-
tices used in the identification or
placement to ensure that the policies,
procedures, and practices comply with
the requirements of Part B of the Act.

(Authority: 20 U.S.C. 1418(c))

§300.756 Acquisition of equipment;
construction or alteration of facili-
ties.

(a) General. If the Secretary deter-
mines that a program authorized under
Part B of the Act would be improved by
permitting program funds to be used to
acquire appropriate equipment, or to
construct new facilities or alter exist-
ing facilities, the Secretary may allow
the use of those funds for those pur-
poses.
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(b) Compliance with certain regulations.
Any construction of new facilities or
alteration of existing facilities under
paragraph (a) of this section must com-
ply with the requirements of—

(1) Appendix A of part 36 of title 28,
Code of Federal Regulations (com-
monly known as the ‘‘Americans with
Disabilities Accessibility Guidelines
for Buildings and Facilities’’); or

(2) Appendix A of part 101-19.6 of title
41, Code of Federal Regulations (com-
monly known as the ‘“Uniform Federal
Accessibility Standards’).

(Authority: 20 U.S.C. 1405)

APPENDIX A TO PART 300—NOTICE OF
INTERPRETATION

I. INVOLVEMENT AND PROGRESS OF EACH CHILD
WITH A DISABILITY IN THE GENERAL CUR-
RICULUM

1. What are the major Part B IEP require-
ments that govern the involvement and
progress of children with disabilities in the
general curriculum?

2. Must a child’s IEP address his or her in-
volvement in the general curriculum, regard-
less of the nature and severity of the child’s
disability and the setting in which the child
is educated?

3. What must public agencies do to meet
the requirements at §§300.344(a)(2) and
300.346(d) regarding the participation of a
“regular education teacher” in the develop-
ment review, and revision of the IEPs, for
children age 3 through 5 who are receiving
special education and related services?

4. Must the measurable annual goals in a
child’s IEP address all areas of the general
curriculum, or only those areas in which the
child’s involvement and progress are affected
by the child’s disability?

II. INVOLVEMENT OF PARENTS AND STUDENTS

5. What is the role of the parents, including
surrogate parents, in decisions regarding the
educational program of their children?

6. What are the Part B requirements re-
garding the participation of a student (child)
with a disability in an IEP meeting?

7. Must the public agency inform the par-
ents of who will be at the IEP meeting?

8. Do parents have the right to a copy of
their child’s IEP?

9. What is a public agency’s responsibility
if it is not possible to reach consensus on
what services should be included in a child’s
IEP?

10. Does Part B require that public agen-
cies inform parents regarding the edu-
cational progress of their children with dis-
abilities?
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ITII. PREPARING STUDENTS WITH DISABILITIES
FOR EMPLOYMENT AND OTHER POST-SCHOOL
EXPERIENCES

11. What must the IEP team do to meet the
requirements that the IEP include a state-
ment of ‘‘transition service needs’ beginning
at age 14 (§300.347(b)(1), and a statement of
“needed transition services’’ beginning at
age 16 (§300.347(b)(2)?

12. Must the IEP for each student with a
disability, beginning no later than age 16, in-
clude all ‘‘needed transition services,” as
identified by the IEP team and consistent
with the definition at §300.29, even if an
agency other than the public agency will
provide those services? What is the public
agency’s responsibility if another agency
fails to provide agreed-upon transition serv-
ices?

13. Under what circumstances must a pub-
lic agency invite representatives from other
agencies to an IEP meeting at which a
child’s need for transition services will be
considered?

IV. OTHER QUESTIONS REGARDING
IMPLEMENTATION OF IDEA

14. For a child with a disability receiving
special education for the first time, when
must an IEP be developed—before placement
or after placement?

15. Who is responsible for ensuring the de-
velopment of IEPs for children with disabil-
ities served by a public agency other than an
LEA?

16. For a child placed out of State by an
educational or non-educational State or
local agency, is the placing or receiving
State responsible for the child’s IEP?

17. If a disabled child has been receiving
special education from one public agency
and transfers to another public agency in the
same State, must the new public agency de-
velop an IEP before the child can be placed
in a special education program?

18. What timelines apply to the develop-
ment and implementation of an initial IEP
for a child with a disability?

19. Must a public agency hold separate
meetings to determine a child’s eligibility
for special education and related services,
develop the child’s IEP, and determine the
child’s placement, or may the agency meet
all of these requirements in a single meet-
ing?

20. How frequently must a public agency
conduct meetings to review, and if appro-
priate revise, the IEP for each child with a
disability?

21. May IEP meetings be audio or video-
tape-recorded?

22. Who can serve as the representative of
the public agency at an IEP meeting?

23. For a child with a disability being con-
sidered for initial placement in special edu-
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cation, which teacher or teachers should at-
tend the IEP meeting?

24. What is the role of a regular education
teacher in the development, review, and revi-
sion of the IEP for a child who is, or may be,
participating in the regular education envi-
ronment?

25. If a child with a disability attends sev-
eral regular classes, must all of the child’s
regular education teachers be members of
the child’s IEP team?

26. How should a public agency determine
which regular education teacher and special
education teacher will members of the IEP
team for a particular child with a disability?

27. For a child whose primary disability is
a speech impairment, may a public agency
meet its responsibility under §300.344(a)(3) to
ensure that the IEP team includes ‘“‘at least
one special education teacher, or, if appro-
priate, at least one special education pro-
vider of the child” by including a speech-lan-
guage pathologist on the IEP team?

28. Do public agencies and parents have the
option of having any individual of their
choice attend a child’s IEP meeting as par-
ticipants on their child’s IEP team?

29. Can parents or public agencies bring
their attorneys to IEP meetings, and, if so
under what circumstances? Are attorney’s
fees available for parents’ attorneys if the
parents are prevailing parties in actions or
proceedings brought under Part B?

30. Must related services personnel attend
IEP meetings?

31. Must the public agency ensure that all
services specified in a child’s IEP are pro-
vided?

32. Is it permissible for an agency to have
the IEP completed before the IEP meeting
begins?

33. Must a public agency include transpor-
tation in a child’s IEP as a related service?

34. Must a public agency provide related
services that are required to assist a child
with a disability to benefit from special edu-
cation, whether or not those services are in-
cluded in the list of related services in
§300.24?

35. Must the IEP specify the amount of
services or may it simply list the services to
be provided?

36. Under what circumstances is a public
agency required to permit a child with a dis-
ability to use a school-purchased assistive
technology device in the child’s home or in
another setting?

37. Can the IEP team also function as the
group making the placement decision for a
child with a disability?

38. If a child’s IEP includes behavioral
strategies to address a particular behavior,
can a child ever be suspended for engaging in
that behavior?
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39. If a child’s behavior in the regular
classroom, even with appropriate interven-
tions, would significantly impair the learn-
ing of others, can the group that makes the
placement decision determine that place-
ment in the regular classroom is inappro-
priate for that child?

40. May school personnel during a school
year implement more than one short-term
removal of a child with disabilities from his
or her classroom or school for misconduct?

(Authority: Part B of the Individuals with
Disabilities Education Act (20 U.S.C. 1401, et
seq.), unless otherwise noted.)

INDIVIDUALIZED EDUCATION PROGRAMS (IEPS)
AND OTHER SELECTED IMPLEMENTATION
ISSUES

Interpretation of IEP and Other selected
Requirements under Part B of the Individ-
uals with Disabilities Education Act (IDEA;
Part B)

INTRODUCTION

The IEP requirements under Part B of the
IDEA emphasize the importance of three
core concepts: (1) the involvement and
progress of each child with a disability in the
general curriculum including addressing the
unique needs that arise out of the child’s dis-
ability; (2) the involvement of parents and
students, together with regular and special
education personnel, in making individual
decisions to support each student’s (child’s)
educational success, and (3) the preparation
of students with disabilities for employment
and other post-school activities.

The first three sections of this Appendix (I-
III) provide guidance regarding the IEP re-
quirements as they relate to the three core
concepts described above. Section IV ad-
dresses other questions regarding the devel-
opment and content of IEPs, including ques-
tions about the timelines and responsibility
for developing and implementing IEPs, par-
ticipation in IEP meetings, and IEP content.
Section IV also addresses questions on other
selected requirements under IDEA.

I. INVOLVEMENT AND PROGRESS OF EACH CHILD
WITH A DISABILITY IN THE GENERAL CUR-
RICULUM

In enacting the IDEA Amendments of 1997,
the Congress found that research, dem-
onstration, and practice over the past 20
years in special education and related dis-
ciplines have demonstrated that an effective
educational system now and in the future
must maintain high academic standards and
clear performance goals for children with
disabilities, consistent with the standards
and expectations for all students in the edu-
cational system, and provide for appropriate
and effective strategies and methods to en-
sure that students who are children with dis-
abilities have maximum opportunities to
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achieve those standards and goals. [Section
651(a)(6)(A) of the Act.]

Accordingly, the evaluation and IEP provi-
sions of Part B place great emphasis on the
involvement and progress of children with
disabilities in the general curriculum. (The
term ‘‘general curriculum,’” as used in these
regulations, including this Appendix, refers
to the curriculum that is used with non-
disabled children.)

While the Act and regulations recognize
that IEP teams must make individualized
decisions about the special education and re-
lated services, and supplementary aids and
services, provided to each child with a dis-
ability, they are driven by IDEA’s strong
preference that, to the maximum extent ap-
propriate, children with disabilities be edu-
cated in regular classes with their non-
disabled peers with appropriate supple-
mentary aids and services.

In many cases, children with disabilities
will need appropriate supports in order to
successfully progress in the general cur-
riculum, participate in State and district-
wide assessment programs, achieve the
measurable goals in their IEPs, and be edu-
cated together with their nondisabled peers.
Accordingly, the Act requires the IEP team
to determine, and the public agency to pro-
vide, the accommodations, modifications,
supports, and supplementary aids and serv-
ices, needed by each child with a disability
to successfully be involved in and progress in
the general curriculum achieve the goals of
the IEP, and successfully demonstrate his or
her competencies in State and district-wide
assessments.

1. What are the major Part B IEP require-
ments that govern the involvement and
progress of children with disabilities in the
general curriculum?

Present Levels of Educational Performance

Section 300.347(a)(1) requires that the IEP
for each child with a disability include ¢* * *
a statement of the child’s present levels of
educational performance, including—(@i) how
the child’s disability affects the child’s involve-
ment and progress in the general curriculum,; or
(ii) for preschool children, as appropriate, how
the child’s disability affects the child’s partici-
pation in appropriate activities * * * (“‘Ap-
propriate activities’ in this context refers to
age-relevant developmental abilities or mile-
stones that typically developing children of
the same age would be performing or would
have achieved.)

The IEP team’s determination of how each
child’s disability affects the child’s involve-
ment and progress in the general curriculum
is a primary consideration in the develop-
ment of the child’s IEP. In assessing children
with disabilities, school districts may use a
variety of assessment techniques to deter-
mine the extent to which these children can
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be involved and progress in the general cur-
riculum, such as criterion-referenced tests,
standard achievement tests, diagnostic tests,
other tests, or any combination of the above.

The purpose of using these assessments is
to determine the child’s present levels of
educational performance and areas of need
arising from the child’s disability so that ap-
proaches for ensuring the child’s involve-
ment and progress in the general curriculum
and any needed adaptations or modifications
to that curriculum can be identified.

Measurable Annual Goals, including
Benchmarks or Short-term ojectives

Measurable annual goals, including bench-
marks or short-term objectives, are critical
to the strategic planning process used to de-
velop and implement the IEP for each child
with a disability. Once the IEP team has de-
veloped measurable annual goals for a child,
the team (1) can develop strategies that will
be most effective in realizing those goals and
(2) must develop either measurable, inter-
mediate steps (short-term objectives) or
major milestones (benchmarks) that will en-
able parents, students, and educators to
monitor progress during the year, and, if ap-
propriate, to revise the IEP consistent with
the student’s instructional needs.

The strong emphasis in Part B on linking
the educational program of children with
disabilities to the general curriculum is re-
flected in §300.347(a)(2), which requires that
the IEP include:

A statement of measurable annual goals,
including benchmarks or short-term objec-
tives, related to—(i) meeting the child’s needs
that result from the child’s disability to enable
the child to be involved in and progress in the
general curriculum; and (ii) meeting each of
the child’s other educational needs that re-
sult from the child’s disability.

As noted above, each annual goal must in-
clude either short-term objectives or bench-
marks. The purpose of both is to enable a
child’s teacher(s), parents, and others in-
volved in developing and implementing the
child’s IEP, to gauge, at intermediate times
during the year, how well the child is pro-
gressing toward achievement of the annual
goal. IEP teams may continue to develop
short-term instructional objectives, that
generally break the skills described in the
annual goal down into discrete components.
The revised statute and regulations also pro-
vide that, as an alternative, IEP teams may
develop benchmarks, which can be thought
of as describing the amount of progress the
child is expected to make within specified
segments of the year. Generally, benchmarks
establish expected performance levels that
allow for regular checks of progress that co-
incide with the reporting periods for inform-
ing parents of their child’s progress toward
achieving the annual goals. An IEP team
may use either short term objectives or
benchmarks or a combination of the two de-
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pending on the nature of the annual goals
and the needs of the child.

Special Education and Related Services and
Supplementary Aids and Services

The requirements regarding services pro-
vided to address a child’s present levels of
educational performance and to make
progress toward the identified goals rein-
force the emphasis on progress in the general
curriculum, as well as maximizing the extent
to which children with disabilities are edu-
cated with nondisabled children. Section
300.347(a)(3) requires that the IEP include:

A statement of the special education and
related services and supplementary aids and
services to be provided to the child, or on be-
half of the child, and a statement of the pro-
gram modifications or supports for school
personnel that will be provided for the
child—(i) to advance appropriately toward
attaining the annual goals; (ii) to be involved
and progress in the general curriculum * * *
and to participate in extracurricular and
other nonacademic activities; and (iii) to be
educated and participate with other children
with disabilities and nondisabled children in
[extracurricular and other monacademic activi-
ties] * * * [Italics added.]

Extent to Which Child Will Participate With
Nondisabled Children

Section 300.347(a)(4) requires that each
child’s IEP include ‘“‘An explanation of the
extent, if any, to which the child will not
participate with nondisabled children in the
regular class and in [extracurricular and
other nonacademic] activities * * *” This is
consistent with the least restrictive environ-
ment (LRE) provisions at §§300.550-300.553,
which include requirements that:

(1) each child with a disability be educated
with nondisabled children to the maximum
extent appropriate (§300.550(b)(1));

(2) each child with a disability be removed
from the regular educational environment
only when the nature or severity of the
child’s disability is such that education in
regular classes with the use of supple-
mentary aids and services cannot be
achieved satisfactorily (§300.550(b)(1)); and

(3) to the maximum extent appropriate to
the child’s needs, each child with a disability
participates with nondisabled children in
nonacademic and extracurricular services
and activities (§300.553).

All services and educational placements
under Part B must be individually deter-
mined in light of each child’s unique abili-
ties and needs, to reasonably promote the
child’s educational success. Placing children
with disabilities in this manner should en-
able each disabled child to meet high expec-
tations in the future.

Although Part B requires that a child with
a disability not be removed from the regular
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educational environment if the child’s edu-
cation can be achieved satisfactorily in reg-
ular classes with the use of supplementary
aids and services, Part B’s LRE principle is
intended to ensure that a child with a dis-
ability is served in a setting where the child
can be educated successfully. Even though
IDEA does not mandate regular class place-
ment for every disabled student, IDEA pre-
sumes that the first placement option con-
sidered for each disabled student by the stu-
dent’s placement team, which must include
the parent, is the school the child would at-
tend if not disabled, with appropriate supple-
mentary aids and services to facilitate such
placement. Thus, before a disabled child can
be placed outside of the regular educational
environment, the full range of supple-
mentary aids and services that if provided
would facilitate the student’s placement in
the regular classroom setting must be con-
sidered. Following that consideration, if a
determination is made that particular dis-
abled student cannot be educated satisfac-
torily in the regular educational environ-
ment, even with the provision of appropriate
supplementary aids and services, that stu-
dent then could be placed in a setting other
than the regular classroom. Later, if it be-
comes apparent that the child’s IEP can be
carried out in a less restrictive setting, with
the provision of appropriate supplementary
aids and services, if needed, Part B would re-
quire that the child’s placement be changed
from the more restrictive setting to a less
restrictive setting. In all cases, placement
decisions must be individually determined
on the basis of each child’s abilities and
needs, and not solely on factors such as cat-
egory of disability, significance of disability,
availability of special education and related
services, configuration of the service deliv-
ery system, availability of space, or adminis-
trative convenience. Rather, each student’s
IEP forms the basis for the placement deci-
sion.

Further, a student need not fail in the reg-
ular classroom before another placement can
be considered. Conversely, IDEA does not re-
quire that a student demonstrate achieve-
ment of a specific performance level as a pre-
requisite for placement into a regular class-
room.

Participation in State or District-Wide
Assessments of Student Achievement

Consistent with §300.138(a), which sets
forth a presumption that children with dis-
abilities will be included in general State
and district-wide assessment programs, and
provided with appropriate accommodations
if necessary, §300.347(a)(b) requires that the
IEP for each student with a disability in-
clude: ‘(i) a statement of any individual
modifications in the administration of State
or district-wide assessments of student
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achievement that are needed in order for the
child to participate in the assessment; and
(ii) if the IEP team determines that the child
will not participate in a particular State or
district-wide assessment of student achieve-
ment (or part of an assessment of student
achievement), a statement of—(A) Why that
assessment is not appropriate for the child;
and (B) How the child will be assessed.”

Regular Education Teacher Participation in the
Development, Review, and Revision of IEPS

Very often, regular education teachers
play a central role in the education of chil-
dren with disabilities (H. Rep. No. 105-95, p.
103 (1997); S. Rep. No. 105-17, p. 23 (1997)) and
have important expertise regarding the gen-
eral curriculum and the general education
environment. Further, with the emphasis on
involvement and progress in the general cur-
riculum added by the IDEA Amendments of
1997, regular education teachers have an in-
creasingly critical role (together with spe-
cial education and related services per-
sonnel) in implementing the program of
FAPE for most children with disabilities, as
described in their IEPs.

Accordingly, the IDEA Amendments of 1997
added a requirement that each child’s IEP
team must include at least one regular edu-
cation teacher of the child, if the child is, or
may be, participating in the regular edu-
cation environment (see §300.344(a)(2)). (See
also §§300.346(d) on the role of a regular edu-
cation teacher in the development, review
and revision of IEPs.)

2. Must a child’s IEP address his or her in-
volvement in the general curriculum, regard-
less of the nature and severity of the child’s
disability and the setting in which the child
is educated?

Yes. The IEP for each child with a dis-
ability (including children who are educated
in separate classrooms or schools) must ad-
dress how the child will be involved and
progress in the general curriculum. However,
the Part B regulations recognize that some
children have other educational needs result-
ing from their disability that also must be
met, even though those needs are not di-
rectly linked to participation in the general
curriculum.

Accordingly, §300.347(a)(1)(2) requires that
each child’s IEP include:

A statement of measurable annual goals,
including benchmarks or short-term objec-
tives related to—(i) Meeting the child’s
needs that result from the child’s disability
to enable the child to be involved in and
progress in the general curriculum; and (ii)
meeting each of the child’s other educational
needs that result from the child’s disability.
[Italics added.]

Thus, the IEP team for each child with a
disability must make an individualized de-
termination regarding (1) how the child will
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be involved and progress in the general cur-
riculum and what needs that result from the
child’s disability must be met to facilitate
that participation; (2) whether the child has
any other educational needs resulting from
his or her disability that also must be met;
and (3) what special education and other
services and supports must be described in
the child’s IEP to address both sets of needs
(consistent with §300.347(a)). For example, if
the IEP team determines that in order for a
child who is deaf to participate in the gen-
eral curriculum he or she needs sign lan-
guage and materials which reflect his or her
language development, those needs (relating
to the child’s participation in the general
curriculum) must be addressed in the child’s
IEP. In addition, if the team determines that
the child also needs to expand his or her vo-
cabulary in sign language that service must
also be addressed in the applicable compo-
nents of the child’s IEP. The IEP team may
also wish to consider whether there is a need
for members of the child’s family to receive
training in sign language in order for the
child to receive FAPE.

3. What must public agencies do to meet
the requirements at §§300.344(a)(2) and
300.346(d) regarding the participation of a
‘“‘regular education teacher’ in the develop-
ment, review, and revision of IEPs, for chil-
dren aged 3 through 5 who are receiving pre-
school special education services?

If a public agency provides ‘‘regular edu-
cation” preschool services to non-disabled
children, then the requirements of
§§300.344(a)(2) and 300.346(d) apply as they do
in the case of older children with disabil-
ities. If a public agency makes kindergarten
available to nondisabled children, then a reg-
ular education kindergarten teacher could
appropriately be the regular education
teacher who would be a member of the IEP
team, and, as appropriate, participate in IEP
meetings, for a kindergarten-aged child who
is, or may be, participating in the regular
education environment.

If a public agency does not provide regular
preschool education services to nondisabled
children, the agency could designate an indi-
vidual who, under State standards, is quali-
fied to serve nondisabled children of the
same age.

4. Must the measurable annual goals in a
child’s IEP address all areas of the general
curriculum, or only those areas in which the
child’s involvement and progress are affected
by the child’s disability?

Section 300.347(a)(2) requires that each
child’s IEP include ‘A statement of measur-
able annual goals, including benchmarks or
short-term objectives, related to—(i) meeting
the child’s needs that result from the child’s dis-
ability to enable the child to be involved in and
progress in the general curriculum * * *; and
(ii) meeting each of the child’s other edu-
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cational needs that result from the child’s
disability. . . .”” (Italics added).

Thus, a public agency is not required to in-
clude in an IEP annual goals that relate to
areas of the general curriculum in which the
child’s disability does not affect the child’s
ability to be involved in and progress in the
general curriculum. If a child with a dis-
ability needs only modifications or accom-
modations in order to progress in an area of
the general curriculum, the IEP does not
need to include a goal for that area; however,
the IEP would need to specify those modi-
fications or accommodations.

Public agencies often require all children,
including children with disabilities, to dem-
onstrate mastery in a given area of the gen-
eral curriculum before allowing them to
progress to the next level or grade in that
area. Thus, in order to ensure that each child
with a disability can effectively demonstrate
competencies in an applicable area of the
general curriculum, it is important for the
IEP team to consider the accommodations
and modifications that the child needs to as-
sist him or her in demonstrating progress in
that area.

II. INVOLVEMENT OF PARENTS AND STUDENTS

The Congressional Committee Reports on
the IDEA Amendments of 1997 express the
view that the Amendments provide an oppor-
tunity for strengthening the role of parents,
and emphasize that one of the purposes of
the Amendments is to expand opportunities
for parents and key public agency staff (e.g.,
special education, related services, regular
education, and early intervention service
providers, and other personnel) to work in
new partnerships at both the State and local
levels (H. Rep. 105-95, p. 82 (1997); S. Rep. No.
105-17, p. 4 and 5 (1997)). Accordingly, the
IDEA Amendments of 1997 require that par-
ents have an opportunity to participate in
meetings with respect to the identification,
evaluation, and educational placement of the
child, and the provision of FAPE to the
child. (§300.501(a)(2)). Thus, parents must
now be part of: (1) the group that determines
what additional data are needed as part of an
evaluation of their child (§300.533(a)(1)); (2)
the team that determines their child’s eligi-
bility (§300.534(a)(1)); and (3) the group that
makes decisions on the educational place-
ment of their child (§300.501(c)).

In addition, the concerns of parents and
the information that they provide regarding
their children must be considered in devel-
oping and reviewing their children’s IEPs
(§§300.343(c)(iii) and 300.346(a)(1)(i) and (b));
and the requirements for keeping parents in-
formed about the educational progress of
their children, particularly as it relates to
their progress in the general curriculum,
have been strengthened (§300.347(a)(7)).
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The IDEA Amendments of 1997 also contain
provisions that greatly strengthen the in-
volvement of students with disabilities in de-
cisions regarding their own futures, to facili-
tate movement from school to post-school
activities. For example, those amendments
(1) retained, essentially verbatim, the ‘‘tran-
sition services’ requirements from the IDEA
Amendments of 1990 (which provide that a
statement of needed transition services must
be in the IEP of each student with a dis-
ability, beginning no later than age 16); and
(2) significantly expanded those provisions
by adding a new annual requirement for the
IEP to include ‘‘transition planning” activi-
ties for students beginning at age 14. (See
section IV of this appendix for a description
of the transition services requirements and
definition.)

With respect to student involvement in de-
cisions regarding transition services,
§300.344(b) provides that (1) ‘‘the public agen-
cy shall invite a student with a disability of
any age to attend his or her IEP meeting if
a purpose of the meeting will be the consid-
eration of—(i) The student’s transition serv-
ices needs under §300.347(b)(1); or (ii) The
needed transition services for the student
under §300.347(b)(2); or (iii) Both;”’ and (2) “‘If
the student does not attend the IEP meeting,
the public agency shall take other steps to
ensure that the student’s preferences and in-
terests are considered.’’ (§300.344(b)(2)).

The IDEA Amendments of 1997 also give
States the authority to elect to transfer the
rights accorded to parents under Part B to
each student with a disability upon reaching
the age of majority under State law (if the
student has not been determined incom-
petent under State law) (§300.517). (Part B re-
quires that if the rights transfer to the stu-
dent, the public agency must provide any no-
tice required under Part B to both the stu-
dent and the parents.) If the State elects to
provide for the transfer of rights from the
parents to the student at the age of major-
ity, the IEP must, beginning at least one
year before a student reaches the age of ma-
jority under State law, include a statement
that the student has been informed of any
rights that will transfer to him or her upon
reaching the age of majority. (§300.347(c)).

The IDEA Amendments of 1997 also permit,
but do not require, States to establish a pro-
cedure for appointing the parent, or another
appropriate individual if the parent is not
available, to represent the educational inter-
ests of a student with a disability who has
reached the age of majority under State law
and has not been determined to be incom-
petent, but who is determined not to have
the ability to provide informed consent with
respect to his or her educational program.

5. What is the role of the parents, including
surrogate parents, in decisions regarding the
educational program of their children?
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The parents of a child with a disability are
expected to be equal participants along with
school personnel, in developing, reviewing,
and revising the IEP for their child. This is
an active role in which the parents (1) pro-
vide critical information regarding the
strengths of their child and express their
concerns for enhancing the education of
their child; (2) participate in discussions
about the child’s need for special education
and related services and supplementary aids
and services; and (3) join with the other par-
ticipants in deciding how the child will be
involved and progress in the general cur-
riculum and participate in State and dis-
trict-wide assessments, and what services
the agency will provide to the child and in
what setting.

As previously noted in the introduction to
section II of this Appendix, Part B specifi-
cally provides that parents of children with
disabilities—

e Have an opportunity to participate in
meetings with respect to the identification,
evaluation, and educational placement of
their child, and the provision of FAPE to the
child (including IEP meetings) (§§300.501(b),
300.344(a)(1), and 300.517;

e Be part of the groups that determine
what additional data are needed as part of an
evaluation of their child (§300.533(a)(1)), and
determine their child’s eligibility
(§300.534(a)(1)) and educational placement
(§300.501(c));

e Have their concerns and the information
that they provide regarding their child con-
sidered in developing and reviewing their
child’s IEPs (8§ 300.343(c)(iii) and
300.346(a)(1)(1) and (b)); and

e Be regularly informed (by such means as
periodic report cards), as specified in their
child’s IEP, at least as often as parents are
informed of their nondisabled children’s
progress, of their child’s progress toward the
annual goals in the IEP and the extent to
which that progress is sufficient to enable
the child to achieve the goals by the end of
the year (§300.347(a)(7)).

A surrogate parent is a person appointed to
represent the interests of a child with a dis-
ability in the educational decision-making
process when no parent (as defined at §300.20)
is known, the agency, after reasonable ef-
forts, cannot locate the child’s parents, or
the child is a ward of the State under the
laws of the State. A surrogate parent has all
of the rights and responsibilities of a parent
under Part B (§300.515.)

6. What are the Part B requirements re-
garding the participation of a student (child)
with a disability in an IEP meeting?

If a purpose of an IEP meeting for a stu-
dent with a disability will be the consider-
ation of the student’s transition services
needs or needed transition services under
§300.347(b)(1) or (2), or both, the public agen-
cy must invite the student and, as part of
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the notification to the parents of the IEP
meeting, inform the parents that the agency
will invite the student to the IEP meeting.

If the student does not attend, the public
agency must take other steps to ensure that
the student’s preferences and interests are
considered. (See §300.344(b)).

Section §300.517 permits, but does not re-
quire, States to transfer procedural rights
under Part B from the parents to students
with disabilities who reach the age of major-
ity under State law, if they have not been
determined to be incompetent under State
law. If those rights are to be transferred
from the parents to the student, the public
agency would be required to ensure that the
student has the right to participate in IEP
meetings set forth for parents in §300.345.
However, at the discretion of the student or
the public agency, the parents also could at-
tend IEP meetings as ‘“* * * individuals who
have knowledge or special expertise regard-
ing the child * * *”’ (see §300.344(a)(6)).

In other circumstances, a child with a dis-
ability may attend if appropriate.”
(§300.344(a)(7)). Generally, a child with a dis-
ability should attend the IEP meeting if the
parent decides that it is appropriate for the
child to do so. If possible, the agency and
parents should discuss the appropriateness of
the child’s participation before a decision is
made, in order to help the parents determine
whether or not the child’s attendance would
be (1) helpful in developing the IEP or (2) di-
rectly beneficial to the child or both. The
agency should inform the parents before
each IEP meeting—as part of notification
under §300.345(a)(1)—that they may invite
their child to participate.

7. Must the public agency inform the par-
ents of who will be at the IEP meeting?

Yes. In notifying parents about the meet-
ing, the agency ‘‘must indicate the purpose,
time, and location of the meeting, and who
will be in attendance.” (§300.345(b), italics
added.) In addition, if a purpose of the IEP
meeting will be the consideration of a stu-
dent’s transition services needs or needed
transition services under §300.347(b)(1) or (2)
or both, the notice must also inform the par-
ents that the agency is inviting the student,
and identify any other agency that will be
invited to send a representative.

The public agency also must inform the
parents of the right of the parents and the
agency to invite other individuals who have
knowledge or special expertise regarding the
child, including related services personnel as
appropriate to be members of the IEP team.
(§300.345(b)(1)(ii).)

It also may be appropriate for the agency
to ask the parents to inform the agency of
any individuals the parents will be bringing
to the meeting. Parents are encouraged to
let the agency know whom they intend to
bring. Such cooperation can facilitate ar-
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rangements for the meeting, and help ensure
a productive, child-centered meeting.

8. Do parents have the right to a copy of
their child’s IEP?

Yes. Section 300.345(f) states that the pub-
lic agency shall give the parent a copy of the
IEP at no cost to the parent.

9. What is a public agency’s responsibility
if it is not possible to reach consensus on
what services should be included in a child’s
IEP?

The IEP meeting serves as a communica-
tion vehicle between parents and school per-
sonnel, and enables them, as equal partici-
pants, to make joint, informed decisions re-
garding the (1) child’s needs and appropriate
goals; (2) extent to which the child will be in-
volved in the general curriculum and partici-
pate in the regular education environment
and State and district-wide assessments; and
(3) services needed to support that involve-
ment and participation and to achieve
agreed-upon goals. Parents are considered
equal partners with school personnel in mak-
ing these decisions, and the IEP team must
consider the parents’ concerns and the infor-
mation that they provide regarding their
child in developing, reviewing, and revising
IEPs (§§300.343(c)(iii) and 300.346(a)(1) and
(o).

The IEP team should work toward con-
sensus, but the public agency has ultimate
responsibility to ensure that the IEP in-
cludes the services that the child needs in
order to receive FAPE. It is not appropriate
to make IEP decisions based upon a majority
‘‘vote.” If the team cannot reach consensus,
the public agency must provide the parents
with prior written notice of the agency’s pro-
posals or refusals, or both, regarding the
child’s educational program, and the parents
have the right to seek resolution of any dis-
agreements by initiating an impartial due
process hearing.

Every effort should be made to resolve dif-
ferences between parents and school staff
through voluntary mediation or some other
informal step, without resort to a due proc-
ess hearing. However, mediation or other in-
formal procedures may not be used to deny
or delay a parent’s right to a due process
hearing, or to deny any other rights afforded
under Part B.

10. Does Part B require that public agen-
cies inform parents regarding the edu-
cational progress of their children with dis-
abilities?

Yes. The Part B statute and regulations in-
clude a number of provisions to help ensure
that parents are involved in decisions re-
garding, and are informed about, their
child’s educational progress, including the
child’s progress in the general curriculum.
First, the parents will be informed regarding
their child’s present levels of educational
performance through the development of the
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IEP. Section 300.347(a)(1) requires that each
IEP include:

* % % A statement of the child’s present
levels of educational performance, includ-
ing—(i) how the child’s disability affects the
child’s involvement and progress in the gen-
eral curriculum; or (ii) for preschool chil-
dren, as appropriate, how the disability af-
fects the child’s participation in appropriate
activities * * *

Further, §300.347(a)(7) sets forth new re-
quirements for regularly informing parents
about their child’s educational progress, as
regularly as parents of nondisabled children
are informed of their child’s progress. That
section requires that the IEP include:

A statement of—(i) How the child’s
progress toward the annual goals * * * will
be measured; and (ii) how the child’s parents
will be regularly informed (by such means as
periodic report cards), at least as often as
parents are informed of their nondisabled
children’s progress, of—(A) their child’s
progress toward the annual goals; and (B)
the extent to which that progress is suffi-
cient to enable the child to achieve the goals
by the end of the year.

One method that public agencies could use
in meeting this requirement would be to pro-
vide periodic report cards to the parents of
students with disabilities that include both
(1) the grading information provided for all
children in the agency at the same intervals;
and (2) the specific information required by
§300.347(a)(7)(i1)(A) and (B).

Finally, the parents, as part of the IEP
team, will participate at least once every 12
months in a review of their child’s edu-
cational progress. Section 300.343(c) requires
that a public agency initiate and conduct a
meeting, at which the IEP team:

* % % (1) Reviews the child’s IEP periodi-
cally, but not less than annually to deter-
mine whether the annual goals for the child
are being achieved; and (2) revises the IEP as
appropriate to address—(i) any lack of ex-
pected progress toward the annual goals
* % * gand in the general curriculum, if appro-
priate; (ii) The results of any reevaluation
* % *%; (iii) Information about the child pro-
vided to, or by, the parents * * *; (iv) The
child’s anticipated needs; or (v) Other mat-
ters.

III. PREPARING STUDENTS WITH DISABILITIES
FOR EMPLOYMENT AND OTHER POST-SCHOOL
EXPERIENCES

One of the primary purposes of the IDEA is
to ‘¥ * * ensure that all children with dis-
abilities have available to them a free appro-
priate public education that emphasizes spe-
cial education and related services designed
to meet their unique needs and prepare them
for employment and independent living
* % % (§300.1(a)). Section 701 of the Rehabili-
tation Act of 1973 describes the philosophy of
independent living as including a philosophy
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of consumer control, peer support, self-help,
self-determination, equal access, and indi-
vidual and system advocacy, in order to
maximize the leadership, empowerment,
independence, and productivity of individ-
uals with disabilities, and the integration
and full inclusion of individuals with disabil-
ities into the mainstream of American soci-
ety. Because many students receiving serv-
ices under IDEA will also receive services
under the Rehabilitation Act, it is impor-
tant, in planning for their future, to consider
the impact of both statutes.

Similarly, one of the key purposes of the
IDEA Amendments of 1997 was to ‘‘promote
improved educational results for children
with disabilities through early intervention,
preschool, and educational experiences that
prepare them for later educational chal-
lenges and employment.”’ (H. Rep. No. 105-95,
p. 82 (1997); S. Rep. No. 105-17, p. 4 (1997)).

Thus, throughout their preschool, elemen-
tary, and secondary education, the IEPs for
children with disabilities must, to the extent
appropriate for each individual child, focus
on providing instruction and experiences
that enable the child to prepare himself or
herself for later educational experiences and
for post-school activities, including formal
education, if appropriate, employment, and
independent living. Many students with dis-
abilities will obtain services through State
vocational rehabilitation programs to ensure
that their educational goals are effectively
implemented in post-school activities. Serv-
ices available through rehabilitation pro-
grams are consistent with the underlying
purpose of IDEA.

Although preparation for adult life is a key
component of FAPE throughout the edu-
cational experiences of students with disabil-
ities, Part B sets forth specific requirements
related to transition planning and transition
services that must be implemented no later
than ages 14 and 16, respectively, and which
require an intensified focus on that prepara-
tion as these students begin and prepare to
complete their secondary education.

11. What must the IEP team do to meet the
requirements that the IEP include ‘‘a state-
ment of * * * transition service needs’ be-
ginning at age 14 (§300.347(b)(1)(i)),” and a
statement of needed transition services’ no
later than age 16 (§300.347(b)(2)?

Section 300.347(b)(1) requires that, begin-
ning no later than age 14, each student’s IEP
include specific transition-related content,
and, beginning no later than age 16, a state-
ment of needed transition services:

Beginning at age 14 and younger if appro-
priate, and updated annually, each student’s
IEP must include:

‘R k% g statement of the transition service
needs of the student under the applicable
components of the student’s IEP that focuses
on the student’s courses of study (such as
participation in advanced-placement courses
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or a vocational education
(§300.347(b)(1)(1)).

Beginning at age 16 (or younger, if deter-
mined appropriate by the IEP team), each
student’s IEP must include:

fok k% g statement of needed transition
services for the student, including, if appro-
priate, a statement of the interagency re-
sponsibilities or any needed linkages.”
(§300.347(b)(2)).

The Committee Reports on the IDEA
Amendments of 1997 make clear that the re-
quirement added to the statute in 1997 that
beginning at age 14, and updated annually,
the IEP include ‘‘a statement of the transi-
tion service needs’ is ‘“* * * designed to aug-
ment, and not replace,” the separate, pre-
existing requirement that the IEP include,
¢k % % peginning at age 16 (or younger, if de-
termined appropriate by the IEP team), a
statement of needed transition services
* % % (H. Rep. No. 105-95, p. 102 (1997); S.
Rep. No. 105-17, p. 22 (1997)). As clarified by
the Reports, ‘“The purpose of [the require-
ment in §300.347(b)(1)(i)] is to focus attention
on how the child’s educational program can
be planned to help the child make a success-
ful transition to his or her goals for life after
secondary school.” (H. Rep. No. 105-95, pp.
101-102 (1997); S. Rep. No. 105-17, p. 22 (1997)).
The Reports further explain that ‘‘[Flor ex-
ample, for a child whose transition goal is a
job, a transition service could be teaching
the child how to get to the job site on public
transportation.” (H. Rep. No. 105-95, p. 102
(1997); S. Rep. No. 105-17, p. 22 (1997)).

Thus, beginning at age 14, the IEP team, in
determining appropriate measurable annual
goals (including benchmarks or short-term
objectives) and services for a student, must
determine what instruction and educational
experiences will assist the student to prepare
for transition from secondary education to
post-secondary life.

The statement of transition service needs
should relate directly to the student’s goals
beyond secondary education, and show how
planned studies are linked to these goals.
For example, a student interested in explor-
ing a career in computer science may have a
statement of transition services needs con-
nected to technology course work, while an-
other student’s statement of transition serv-
ices needs could describe why public bus
transportation training is important for fu-
ture independence in the community.

Although the focus of the transition plan-
ning process may shift as the student ap-
proaches graduation, the IEP team must dis-
cuss specific areas beginning at least at the
age of 14 years and review these areas annu-
ally. As noted in the Committee Reports, a
disproportionate number of students with
disabilities drop out of school before they
complete their secondary education: ‘“‘Too
many students with disabilities are failing
courses and dropping out of school. Almost

program)’’
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twice as many students with disabilities
drop out as compared to students without
disabilities.” (H. Rep. No. 105-95, p. 85 (1997),
S. Rep. No. 105-17, p. 5 (1997).)

To help reduce the number of students
with disabilities that drop out, it is impor-
tant that the IEP team work with each stu-
dent with a disability and the student’s fam-
ily to select courses of study that will be
meaningful to the student’s future and moti-
vate the student to complete his or her edu-
cation.

This requirement is distinct from the re-
quirement, at §300.347(b)(2), that the IEP in-
clude:

* * % beginning at age 16 (or younger, if de-
termined appropriate by the IEP team), a
statement of needed transition services for
the child, including, if appropriate, a state-
ment of the interagency responsibilities or
any needed linkages.

The term ‘‘transition services” is defined
at §300.29 to mean:

* % % a coordinated set of activities for a
student with a disability that—(1) Is de-
signed within an outcome-oriented process,
that promotes movement from school to
post-school activities, including postsec-
ondary education, vocational training, inte-
grated employment (including supported em-
ployment), continuing and adult education,
adult services, independent living, or com-
munity participation; (2) Is based on the in-
dividual student’s needs, taking into account
the student’s preferences and interests; and
(3) Includes—(i) Instruction; (ii) Related
services; (iii) Community experiences; (iv)
The development of employment and other
post-school adult living objectives; and (v) If
appropriate, acquisition of daily living skills
and functional vocational evaluation.

Thus, while §300.347(b)(1) requires that the
IEP team begin by age 14 to address the stu-
dent’s need for instruction that will assist
the student to prepare for transition, the
IEP must include by age 16 a statement of
needed transition services under
§300.347(b)(2) that includes a ‘‘coordinated
set of activities * * *, designed within an
outcome-oriented process, that promotes
movement from school to post-school activi-
ties * * *.’ (§300.29) Section 300.344(b)(3) fur-
ther requires that, in implementing
§300.347(b)(1), public agencies (in addition to
required participants for all IEP meetings),
must also invite a representative of any
other agency that is likely to be responsible
for providing or paying for transition serv-
ices. Thus, §300.347(b)(2) requires a broader
focus on coordination of services across, and
linkages between, agencies beyond the SEA
and LEA.

12. Must the IEP for each student with a
disability, beginning no later than age 16, in-
clude all ‘‘needed transition services,” as
identified by the IEP team and consistent
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with the definition at §300.29, even if an
agency other than the public agency will
provide those services? What is the public
agency’s responsibility if another agency
fails to provide agreed-upon transition serv-
ices?

Section 300.347(b)(2) requires that the IEP
for each child with a disability, beginning no
later than age 16, or younger if determined
appropriate by the IEP team, include all
“‘needed transition services,”’ as identified by
the IEP team and consistent with the defini-
tion at §300.29, regardless of whether the
public agency or some other agency will pro-
vide those services. Section 300.347(b)(2) spe-
cifically requires that the statement of need-
ed transition services include, ‘“* * * if ap-
propriate, a statement of the interagency re-
sponsibilities or any needed linkages.”

Further, the IDEA Amendments of 1997
also permit an LEA to use up to five percent
of the Part B funds it receives in any fiscal
year in combination with other amounts,
which must include amounts other than edu-
cation funds, to develop and implement a co-
ordinated services system. These funds may
be used for activities such as: (1) linking
IEPs under Part B and Individualized Family
Service Plans (IFSPs) under Part C, with In-
dividualized Service Plans developed under
multiple Federal and State programs, such
as Title I of the Rehabilitation Act; and (2)
developing and implementing interagency fi-
nancing strategies for the provision of serv-
ices, including transition services under Part
B.

The need to include, as part of a student’s
IEP, transition services to be provided by
agencies other than the public agency is con-
templated by §300.348(a), which specifies
what the public agency must do if another
agency participating in the development of
the statement of needed transition services
fails to provide a needed transition service
that it had agreed to provide.

If an agreed-upon service by another agen-
cy is not provided, the public agency respon-
sible for the student’s education must imple-
ment alternative strategies to meet the stu-
dent’s needs. This requires that the public
agency provide the services, or convene an
IEP meeting as soon as possible to identify
alternative strategies to meet the transition
services objectives, and to revise the IEP ac-
cordingly.

Alternative strategies might include the
identification of another funding source, re-
ferral to another agency, the public agency’s
identification of other district-wide or com-
munity resources that it can use to meet the
student’s identified needs appropriately, or a
combination of these strategies. As empha-
sized by §300.348(b), however:

Nothing in [Part B] relieves any partici-
pating agency, including a State vocational
rehabilitation agency, of the responsibility
to provide or pay for any transition service
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that the agency would otherwise provide to
students with disabilities who meet the eligi-
bility criteria of that agency.

However, the fact that an agency other
than the public agency does not fulfill its re-
sponsibility does not relieve the public agen-
cy of its responsibility to ensure that FAPE
is available to each student with a disability.
(Section 300.142(b)(2) specifically requires
that if an agency other than the LEA fails to
provide or pay for a special education or re-
lated service (which could include a transi-
tion service), the LEA must, without delay,
provide or pay for the service, and may then
claim reimbursement from the agency that
failed to provide or pay for the service.)

13. Under what circumstances must a pub-
lic agency invite representatives from other
agencies to an IEP meeting at which a
child’s need for transition services will be
considered?

Section 300.344 requires that, ‘“‘In imple-
menting the requirements of
[§300.347(b)(1)(ii) requiring a statement of
needed transition services], the public agen-
cy shall also invite a representative of any
other agency that is likely to be responsible
for providing or paying for transition serv-
ices.” To meet this requirement, the public
agency must identify all agencies that are
“‘likely to be responsible for providing or
paying for transition services’ for each stu-
dent addressed by §300.347(b)(1), and must in-
vite each of those agencies to the IEP meet-
ing; and if an agency invited to send a rep-
resentative to a meeting does not do so, the
public agency must take other steps to ob-
tain the participation of that agency in the
planning of any transition services.

If, during the course of an IEP meeting,
the team identifies additional agencies that
are ‘‘likely to be responsible for providing or
paying for transition services’ for the stu-
dent, the public agency must determine how
it will meet the requirements of §300.344.

IV. OTHER QUESTIONS REGARDING THE
DEVELOPMENT AND CONTENT OF IEPS

14. For a child with a disability receiving
special education for the first time, when
must an IEP be developed—before or after
the child begins to receive special education
and related services?

Section 300.342(b)(1) requires that an IEP
be ‘‘in effect before special education and re-
lated services are provided to an eligible
child * * * (Italics added.)

The appropriate placement for a particular
child with a disability cannot be determined
until after decisions have been made about
the child’s needs and the services that the
public agency will provide to meet those
needs. These decisions must be made at the
IEP meeting, and it would not be permissible
first to place the child and then develop the
IEP. Therefore, the IEP must be developed
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before placement. (Further, the child’s place-
ment must be based, among other factors, on
the child’s IEP.)

This requirement does not preclude tempo-
rarily placing an eligible child with a dis-
ability in a program as part of the evalua-
tion process—before the IEP is finalized—to
assist a public agency in determining the ap-
propriate placement for the child. However,
it is essential that the temporary placement
not become the final placement before the
IEP is finalized. In order to ensure that this
does not happen, the State might consider
requiring LEAs to take the following ac-
tions:

a. Develop an interim IEP for the child that
sets out the specific conditions and timelines
for the trial placement. (See paragraph c,
following.)

b. Ensure that the parents agree to the in-
terim placement before it is carried out, and
that they are involved throughout the proc-
ess of developing, reviewing, and revising the
child’s IEP.

c. Set a specific timeline (e.g., 30 days) for
completing the evaluation, finalizing the
IEP, and determining the appropriate place-
ment for the child.

d. Conduct an IEP meeting at the end of
the trial period in order to finalize the
child’s IEP.

15. Who is responsible for ensuring the de-
velopment of IEPs for children with disabil-
ities served by a public agency other than an
LEA?

The answer as to which public agency has
direct responsibility for ensuring the devel-
opment of IEPs for children with disabilities
served by a public agency other than an LEA
will vary from State to State, depending
upon State law, policy, or practice. The SEA
is ultimately responsible for ensuring that
all Part B requirements, including the IEP
requirements, are met for eligible children
within the State, including those children
served by a public agency other than an
LEA. Thus, the SEA must ensure that every
eligible child with a disability in the State
has FAPE available, regardless of which
State or local agency is responsible for edu-
cating the child. (The only exception to this
responsibility is that the SEA is not respon-
sible for ensuring that FAPE is made avail-
able to children with disabilities who are
convicted as adults under State law and in-
carcerated in adult prisons, if the State has
assigned that responsibility to a public agen-
cy other than the SEA. (See §300.600(d)).

Although the SEA has flexibility in decid-
ing the best means to meet this obligation
(e.g., through interagency agreements), the
SEA must ensure that no eligible child with
a disability is denied FAPE due to jurisdic-
tional disputes among agencies.

When an LEA is responsible for the edu-
cation of a child with a disability, the LEA
remains responsible for developing the
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child’s IEP, regardless of the public or pri-
vate school setting into which it places the
child.

16. For a child placed out of State by an
educational or non-educational State or
local agency, is the placing or receiving
State responsible for the child’s IEP?

Regardless of the reason for the placement,
the ‘‘placing’’ State is responsible for ensur-
ing that the child’s IEP is developed and
that it is implemented. The determination of
the specific agency in the placing State that
is responsible for the child’s IEP would be
based on State law, policy, or practice. How-
ever, the SEA in the placing State is ulti-
mately responsible for ensuring that the
child has FAPE available.

17. If a disabled child has been receiving
special education from one public agency
and transfers to another public agency in the
same State, must the new public agency de-
velop an IEP before the child can be placed
in a special education program?

If a child with a disability moves from one
public agency to another in the same State,
the State and its public agencies have an on-
going responsibility to ensure that FAPE is
made available to that child. This means
that if a child moves to another public agen-
cy the new agency is responsible for ensuring
that the child has available special edu-
cation and related services in conformity
with an IEP.

The new public agency must ensure that
the child has an IEP in effect before the
agency can provide special education and re-
lated services. The new public agency may
meet this responsibility by either adopting
the IEP the former public agency developed
for the child or by developing a new IEP for
the child. (The new public agency is strongly
encouraged to continue implementing the
IEP developed by the former public agency,
if appropriate, especially if the parents be-
lieve their child was progressing appro-
priately under that IEP.)

Before the child’s IEP is finalized, the new
public agency may provide interim services
agreed to by both the parents and the new
public agency. If the parents and the new
public agency are unable to agree on an in-
terim IEP and placement, the new public
agency must implement the old IEP to the
extent possible until a new IEP is developed
and implemented.

In general, while the new public agency
must conduct an IEP meeting, it would not
be necessary if: (1) A copy of the child’s cur-
rent IEP is available; (2) the parents indicate
that they are satisfied with the current IEP;
and (3) the new public agency determines
that the current IEP is appropriate and can
be implemented as written.

If the child’s current IEP is not available,
or if either the new public agency or the par-
ent believes that it is not appropriate, the
new public agency must develop a new IEP
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through appropriate procedures within a
short time after the child enrolls in the new
public agency (normally, within one week).

18. What timelines apply to the develop-
ment and implementation of an initial IEP
for a child with a disability?

Section 300.343(b) requires each public
agency to ensure that within a reasonable
period of time following the agency’s receipt
of parent consent to an initial evaluation of
a child, the child is evaluated and, if deter-
mined eligible, special education and related
services are made available to the child in
accordance with an IEP. The section further
requires the agency to conduct a meeting to
develop an IEP for the child within 30 days of
determining that the child needs special edu-
cation and related services.

Section 300.342(b)(2) provides that an IEP
must be implemented as soon as possible fol-
lowing the meeting in which the IEP is de-
veloped.

19. Must a public agency hold separate
meetings to determine a child’s eligibility
for special education and related services,
develop the child’s IEP, and determine the
child’s placement, or may the agency meet
all of these requirements in a single meet-
ing?

A public agency may, after a child is deter-
mined by ‘‘a group of qualified professionals
and the parent’” (see §300.534(a)(1)) to be a
child with a disability, continue in the same
meeting to develop an IEP for the child and
then to determine the child’s placement.
However, the public agency must ensure that
it meets: (1) the requirements of §300.535 re-
garding eligibility decisions; (2) all of the
Part B requirements regarding meetings to
develop IEPs (including providing appro-
priate notification to the parents, consistent
with the requirements of §§300.345, 300.503,
and 300.504, and ensuring that all the re-
quired team members participate in the de-
velopment of the IEP, consistent with the re-
quirements of §300.344;) and (3) ensuring that
the placement is made by the required indi-
viduals, including the parent, as required by
§§300.552 and 300.501(c).

20. How frequently must a public agency
conduct meetings to review, and, if appro-
priate, revise the IEP for each child with a
disability?

A public agency must initiate and conduct
meetings periodically, but at least once
every twelve months, to review each child’s
IEP, in order to determine whether the an-
nual goals for the child are being achieved,
and to revise the IEP, as appropriate, to ad-
dress: (a) Any lack of expected progress to-
ward the annual goals and in the general
curriculum, if appropriate; (b) the results of
any reevaluation; (c¢) information about the
child provided to, or by, the parents; (d) the
child’s anticipated needs; or (e) other mat-
ters (§300.343(c)).

34 CFR Ch. lll (7-1-06 Edition)

A public agency also must ensure that an
IEP is in effect for each child at the begin-
ning of each school year (§300.342(a)). It may
conduct IEP meetings at any time during
the year. However, if the agency conducts
the IEP meeting prior to the beginning of
the next school year, it must ensure that the
IEP contains the necessary special education
and related services and supplementary aids
and services to ensure that the student’s IEP
can be appropriately implemented during the
next school year. Otherwise, it would be nec-
essary for the public agency to conduct an-
other IEP meeting.

Although the public agency is responsible
for determining when it is necessary to con-
duct an IEP meeting, the parents of a child
with a disability have the right to request an
IEP meeting at any time. For example, if the
parents believe that the child is not pro-
gressing satisfactorily or that there is a
problem with the child’s current IEP, it
would be appropriate for the parents to re-
quest an IEP meeting.

If a child’s teacher feels that the child’s
IEP or placement is not appropriate for the
child, the teacher should follow agency pro-
cedures with respect to: (1) calling or meet-
ing with the parents or (2) requesting the
agency to hold another IEP meeting to re-
view the child’s IEP.

The legislative history of Public Law 94—
142 makes it clear that there should be as
many meetings a year as any one child may
need (121 Cong. Rec. S20428-29 (Nov. 19, 1975)
(remarks of Senator Stafford)). Public agen-
cies should grant any reasonable parent re-
quest for an IEP meeting. For example, if
the parents question the adequacy of serv-
ices that are provided while their child is
suspended for short periods of time, it would
be appropriate to convene an IEP meeting.

In general, if either a parent or a public
agency believes that a required component
of the student’s IEP should be changed, the
public agency must conduct an IEP meeting
if it believes that a change in the IEP may
be necessary to ensure the provision of
FAPE.

If a parent requests an IEP meeting be-
cause the parent believes that a change is
needed in the provision of FAPE to the child
or the educational placement of the child,
and the agency refuses to convene an IEP
meeting to determine whether such a change
is needed, the agency must provide written
notice to the parents of the refusal, includ-
ing an explanation of why the agency has de-
termined that conducting the meeting is not
necessary to ensure the provision of FAPE to
the student.

Under §300.507(a), the parents or agency
may initiate a due process hearing at any
time regarding any proposal or refusal re-
garding the identification, evaluation, or
educational placement of the child, or the
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provision of FAPE to the child, and the pub-
lic agency must inform parents about the
availability of mediation.

21. May IEP meetings be audio- or video-
tape-recorded?

Part B does not address the use of audio or
video recording devices at IEP meetings, and
no other Federal statute either authorizes or
prohibits the recording of an IEP meeting by
either a parent or a school official. There-
fore, an SEA or public agency has the option
to require, prohibit, limit, or otherwise regu-
late the use of recording devices at IEP
meetings.

If a public agency has a policy that pro-
hibits or limits the use of recording devices
at IEP meetings, that policy must provide
for exceptions if they are necessary to ensure
that the parent understands the IEP or the
IEP process or to implement other parental
rights guaranteed under Part B. An SEA or
school district that adopts a rule regulating
the tape recording of IEP meetings also
should ensure that it is uniformly applied.

Any recording of an IEP meeting that is
maintained by the public agency is an ‘‘edu-
cation record,” within the meaning of the
Family Educational Rights and Privacy Act
(“FERPA”; 20 U.S.C. 1232g), and would,
therefore, be subject to the confidentiality
requirements of the regulations under both
FERPA B34 CFR part 99) and part B
(8§ 300.560-300.575).

Parents wishing to use audio or video re-
cording devices at IEP meetings should con-
sult State or local policies for further guid-
ance.

22. Who can serve as the representative of
the public agency at an IEP meeting?

The IEP team must include a representa-
tive of the public agency who: (a) Is qualified
to provide, or supervise the provision of, spe-
cially designed instruction to meet the
unique needs of children with disabilities; (b)
is knowledgeable about the general cur-
riculum; and (c) is knowledgeable about the
availability of resources of the public agency
(§300.344(a)(4)).

Each public agency may determine which
specific staff member will serve as the agen-
cy representative in a particular IEP meet-
ing, so long as the individual meets these re-
quirements. It is important, however, that
the agency representative have the author-
ity to commit agency resources and be able
to ensure that whatever services are set out
in the IEP will actually be provided.

A public agency may designate another
public agency member of the IEP team to
also serve as the agency representative, so
long as that individual meets the require-
ments of §300.344(a)(4).

23. For a child with a disability being con-
sidered for initial provision of special edu-
cation and related services, which teacher or
teachers should attend the IEP meeting?
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A child’s IEP team must include at least
one of the child’s regular education teachers
(if the child is, or may be participating in
the regular education environment) and at
least one of the child’s special education
teachers, or, if appropriate, at least one of
the child’s special education providers
(§300.344(2)(2) and (3)).

Each IEP must include a statement of the
present levels of educational performance,
including a statement of how the child’s dis-
ability affects the child’s involvement and
progress in the general curriculum
(§300.347(a)(1)). At least one regular edu-
cation teacher is a required member of the
IEP team of a child who is, or may be, par-
ticipating in the regular educational envi-
ronment, regardless of the extent of that
participation.

The requirements of §300.344(a)(3) can be
met by either: (1) a special education teacher
of the child; or (2) another special education
provider of the child, such as a speech pa-
thologist, physical or occupational therapist,
etc., if the related service consists of spe-
cially designed instruction and is considered
special education under applicable State
standards.

Sometimes more than one meeting is nec-
essary in order to finalize a child’s IEP. In
this process, if the special education teacher
or special education provider who will be
working with the child is identified, it would
be useful to have that teacher or provider
participate in the meeting with the parents
and other members of the IEP team in final-
izing the IEP. If this is not possible, the pub-
lic agency must ensure that the teacher or
provider has access to the child’s IEP as soon
as possible after it is finalized and before be-
ginning to work with the child.

Further, (consistent with §300.342(b)), the
public agency must ensure that each regular
education teacher, special education teacher,
related services provider and other service
provider of an eligible child under this part
(1) has access to the child’s IEP, and (2) is in-
formed of his or her specific responsibilities
related to implementing the IEP, and of the
specific accommodations, modifications, and
supports that must be provided to the child
in accordance with the IEP. This require-
ment is crucial to ensuring that each child
receives FAPE in accordance with his or her
IEP, and that the IEP is appropriately and
effectively implemented.

24. What is the role of a regular education
teacher in the development, review and revi-
sion of the IEP for a child who is, or may be,
participating in the regular education envi-
ronment?

As required by §300.344(a)(2), the IEP team
for a child with a disability must include at
least one regular education teacher of the
child if the child is, or may be, participating
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in the regular education environment. Sec-
tion 300.346(d) further specifies that the reg-
ular education teacher of a child with a dis-
ability, as a member of the IEP team, must,
to the extent appropriate, participate in the
development, review, and revision of the
child’s IEP, including assisting in—(1) the
determination of appropriate positive behav-
ioral interventions and strategies for the
child; and (2) the determination of supple-
mentary aids and services, program modi-
fications, and supports for school personnel
that will be provided for the child, consistent
with 300.347(a)(3) (§300.344(d)).

Thus, while a regular education teacher
must be a member of the IEP team if the
child is, or may be, participating in the reg-
ular education environment, the teacher
need not (depending upon the child’s needs
and the purpose of the specific IEP team
meeting) be required to participate in all de-
cisions made as part of the meeting or to be
present throughout the entire meeting or at-
tend every meeting. For example, the reg-
ular education teacher who is a member of
the IEP team must participate in discussions
and decisions about how to modify the gen-
eral curriculum in the regular classroom to
ensure the child’s involvement and progress
in the general curriculum and participation
in the regular education environment.

Depending upon the specific cir-
cumstances, however, it may not be nec-
essary for the regular education teacher to
participate in discussions and decisions re-
garding, for example, the physical therapy
needs of the child, if the teacher is not re-
sponsible for implementing that portion of
the child’s IEP.

In determining the extent of the regular
education teacher’s participation at IEP
meetings, public agencies and parents should
discuss and try to reach agreement on
whether the child’s regular education teach-
er that is a member of the IEP team should
be present at a particular IEP meeting and,
if so, for what period of time. The extent to
which it would be appropriate for the regular
education teacher member of the IEP team
to participate in IEP meetings must be de-
cided on a case-by-case basis.

25. If a child with a disability attends sev-
eral regular classes, must all of the child’s
regular education teachers be members of
the child’s IEP team?

No. The TEP team need not include more
than one regular education teacher of the
child. If the participation of more than one
regular education teacher would be bene-
ficial to the child’s success in school (e.g., in
terms of enhancing the child’s participation
in the general curriculum), it would be ap-
propriate for them to attend the meeting.

26. How should a public agency determine
which regular education teacher and special
education teacher will be members of the
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IEP team for a particular child with a dis-
ability?

The regular education teacher who serves
as a member of a child’s IEP team should be
a teacher who is, or may be, responsible for
implementing a portion of the IEP, so that
the teacher can participate in discussions
about how best to teach the child.

If the child has more than one regular edu-
cation teacher responsible for carrying out a
portion of the IEP, the LEA may designate
which teacher or teachers will serve as IEP
team member(s), taking into account the
best interest of the child.

In a situation in which not all of the
child’s regular education teachers are mem-
bers of the child’s IEP team, the LEA is
strongly encouraged to seek input from the
teachers who will not be attending. In addi-
tion, (consistent with §300.342(b)), the LEA
must ensure that each regular education
teacher (as well as each special education
teacher, related services provider, and other
service provider) of an eligible child under
this part (1) has access to the child’s IEP,
and (2) is informed of his or her specific re-
sponsibilities related to implementing the
IEP, and of the specific accommodations,
modifications and supports that must be pro-
vided to the child in accordance with the
IEP.

In the case of a child whose behavior im-
pedes the learning of the child or others, the
LEA is encouraged to have a regular edu-
cation teacher or other person knowledge-
able about positive behavior strategies at
the IEP meeting. This is especially impor-
tant if the regular education teacher is ex-
pected to carry out portions of the IEP.

Similarly, the special education teacher or
provider of the child who is a member of the
child’s IEP team should be the person who is,
or will be, responsible for implementing the
IEP. If, for example, the child’s disability is
a speech impairment, the special education
teacher on the IEP team could be the speech-
language pathologist.

27. For a child whose primary disability is
a speech impairment, may a public agency
meet its responsibility under §300.344(a)(3) to
ensure that the IEP team includes ‘“‘at least
one special education teacher, or, if appro-
priate, at least one special education pro-
vider of the child” by including a speech-lan-
guage pathologist on the IEP team?

Yes, if speech is considered special edu-
cation under State standards. As with other
children with disabilities, the IEP team
must also include at least one of the child’s
regular education teachers if the child is, or
may be, participating in the regular edu-
cation environment.

28. Do parents and public agencies have the
option of inviting any individual of their
choice be participants on their child’s IEP
team?
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The IEP team may, at the discretion of the
parent or the agency, include ‘‘other individ-
uals who have knowledge or special expertise
regarding the child * * *” (§300.344(a)(6),
italics added). Under §300.344(a)(6), these in-
dividuals are members of the IEP team. This
is a change from prior law, which provided,
without qualification, that parents or agen-
cies could have other individuals as members
of the IEP team at the discretion of the par-
ents or agency.

Under §300.344(c), the determination as to
whether an individual has knowledge or spe-
cial expertise, within the meaning of
§300.344(a)(6), shall be made by the parent or
public agency who has invited the individual
to be a member of the IEP team.

Part B does not provide for including indi-
viduals such as representatives of teacher or-
ganizations as part of an IEP team, unless
they are included because of knowledge or
special expertise regarding the child. (Be-
cause a representative of a teacher organiza-
tion would generally be concerned with the
interests of the teacher rather than the in-
terests of the child, and generally would not
possess knowledge or expertise regarding the
child, it generally would be inappropriate for
such an official to be a member of the IEP
team or to otherwise participate in an IEP
meeting.)

29. Can parents or public agencies bring
their attorneys to IEP meetings, and, if so
under what circumstances? Are attorney’s
fees available for parents’ attorneys if the
parents are prevailing parties in actions or
proceedings brought under Part B?

Section 300.344(a)(6) authorizes the addi-
tion to the IEP team of other individuals at
the discretion of the parent or the public
agency only if those other individuals have
knowledge or special expertise regarding the
child. The determination of whether an at-
torney possesses knowledge or special exper-
tise regarding the child would have to be
made on a case-by-case basis by the parent
or public agency inviting the attorney to be
a member of the team.

The presence of the agency’s attorney
could contribute to a potentially adversarial
atmosphere at the meeting. The same is true
with regard to the presence of an attorney
accompanying the parents at the IEP meet-
ing. Even if the attorney possessed knowl-
edge or special expertise regarding the child
(§300.344(a)(6)), an attorney’s presence would
have the potential for creating an adver-
sarial atmosphere that would not necessarily
be in the best interests of the child.

Therefore, the attendance of attorneys at
IEP meetings should be strongly discour-
aged. Further, as specified in Section
615(1)(3)(D)(ii) of the Act and §300.513(c)(2)(ii),
Attorneys’ fees may not be awarded relating
to any meeting of the IEP team unless the
meeting is convened as a result of an admin-
istrative proceeding or judicial action, or, at
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the discretion of the State, for a mediation
conducted prior to the request for a due
process hearing.

30. Must related services personnel attend
IEP meetings?

Although Part B does not expressly require
that the IEP team include related services
personnel as part of the IEP team
(§300.344(a)), it is appropriate for those per-
sons to be included if a particular related
service is to be discussed as part of the IEP
meeting. Section 300.344(a)(6) provides that
the IEP team also includes ‘‘at the discre-
tion of the parent or the agency, other indi-
viduals who have knowledge or special exper-
tise regarding the child, including related

services personnel as appropriate. * * *7’
(Italics added.)
Further, §300.344(a)(3) requires that the

IEP team for each child with a disability in-
clude ‘“‘at least one special education teach-
er, or, if appropriate, at least one special
education provider of the child * * *° This
requirement can be met by the participation
of either (1) a special education teacher of
the child, or (2) another special education
provider such as a speech-language patholo-
gist, physical or occupational therapist, etc.,
if the related service consists of specially de-
signed instruction and is considered special
education under the applicable State stand-
ard.

If a child with a disability has an identified
need for related services, it would be appro-
priate for the related services personnel to
attend the meeting or otherwise be involved
in developing the IEP. As explained in the
Committee Reports on the IDEA Amend-
ments of 1997, ‘“‘Related services personnel
should be included on the team when a par-
ticular related service will be discussed at
the request of the child’s parents or the
school.” (H. Rep. No. 105-95, p. 103 (1997); S.
Rep. No. 105-17, p. 23 (1997)). For example, if
the child’s evaluation indicates the need for
a specific related service (e.g., physical ther-
apy, occupational therapy, special transpor-
tation services, school social work services,
school health services, or counseling), the
agency should ensure that a qualified pro-
vider of that service either (1) attends the
IEP meeting, or (2) provides a written rec-
ommendation concerning the nature, fre-
quency, and amount of service to be provided
to the child. This written recommendation
could be a part of the evaluation report.

A public agency must ensure that all indi-
viduals who are necessary to develop an IEP
that will meet the child’s unique needs, and
ensure the provision of FAPE to the child,
participate in the child’s IEP meeting.

31. Must the public agency ensure that all
services specified in a child’s IEP are pro-
vided?

Yes. The public agency must ensure that
all services set forth in the child’s IEP are
provided, consistent with the child’s needs as
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identified in the IEP. The agency may pro-
vide each of those services directly, through
its own staff resources; indirectly, by con-
tracting with another public or private agen-
cy; or through other arrangements. In pro-
viding the services, the agency may use
whatever State, local, Federal, and private
sources of support are available for those
purposes (see §300.301(a)); but the services
must be at no cost to the parents, and the
public agency remains responsible for ensur-
ing that the IEP services are provided in a
manner that appropriately meets the stu-
dent’s needs as specified in the IEP. The SEA
and responsible public agency may not allow
the failure of another agency to provide serv-
ice(s) described in the child’s IEP to deny or
delay the provision of FAPE to the child.
(See §300.142, Methods of ensuring services.)

32. Is it permissible for an agency to have
the IEP completed before the IEP meeting
begins?

No. Agency staff may come to an IEP
meeting prepared with evaluation findings
and proposed recommendations regarding
IEP content, but the agency must make it
clear to the parents at the outset of the
meeting that the services proposed by the
agency are only recommendations for review
and discussion with the parents. Parents
have the right to bring questions, concerns,
and recommendations to an IEP meeting as
part of a full discussion, of the child’s needs
and the services to be provided to meet those
needs before the IEP is finalized.

Public agencies must ensure that, if agen-
cy personnel bring drafts of some or all of
the IEP content to the IEP meeting, there is
a full discussion with the child’s parents, be-
fore the child’s IEP is finalized, regarding
drafted content and the child’s needs and the
services to be provided to meet those needs.

33. Must a public agency include transpor-
tation in a child’s IEP as a related service?

As with other related services, a public
agency must provide transportation as a re-
lated service if it is required to assist the
disabled child to benefit from special edu-
cation. (This includes transporting a pre-
school-aged child to the site at which the
public agency provides special education and
related services to the child, if that site is
different from the site at which the child re-
ceives other preschool or day care services.)

In determining whether to include trans-
portation in a child’s IEP, and whether the
child needs to receive transportation as a re-
lated service, it would be appropriate to have
at the IEP meeting a person with expertise
in that area. In making this determination,
the IEP team must consider how the child’s
disability affects the child’s need for trans-
portation, including determining whether
the child’s disability prevents the child from
using the same transportation provided to
nondisabled children, or from getting to
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school in the same manner as nondisabled
children.

The public agency must ensure that any
transportation service included in a child’s
IEP as a related service is provided at public
expense and at no cost to the parents, and
that the child’s IEP describes the transpor-
tation arrangement.

Even if a child’s IEP team determines that
the child does not require transportation as
a related service, Section 504 of the Rehabili-
tation Act of 1973, as amended, requires that
the child receive the same transportation
provided to nondisabled children. If a public
agency transports nondisabled children, it
must transport disabled children under the
same terms and conditions. However, if a
child’s IEP team determines that the child
does not need transportation as a related
service, and the public agency transports
only those children whose IEPs specify
transportation as a related service, and does
not transport nondisabled children, the pub-
lic agency would not be required to provide
transportation to a disabled child.

It should be assumed that most children
with disabilities receive the same transpor-
tation services as nondisabled children. For
some children with disabilities, integrated
transportation may be achieved by providing
needed accommodations such as lifts and
other equipment adaptations on regular
school transportation vehicles.

34. Must a public agency provide related
services that are required to assist a child
with a disability to benefit from special edu-
cation, whether or not those services are in-
cluded in the list of related services in
§300.24?

The list of related services is not exhaus-
tive and may include other developmental,
corrective, or supportive services if they are
required to assist a child with a disability to
benefit from special education. This could,
depending upon the unique needs of a child,
include such services as nutritional services
or service coordination.

These determinations must be made on an
individual basis by each child’s IEP team.

35. Must the IEP specify the amount of
services or may it simply list the services to
be provided?

The amount of services to be provided
must be stated in the IEP, so that the level
of the agency’s commitment of resources
will be clear to parents and other IEP team
members (§300.347(a)(6)). The amount of time
to be committed to each of the various serv-
ices to be provided must be (1) appropriate to
the specific service, and (2) stated in the IEP
in a manner that is clear to all who are in-
volved in both the development and imple-
mentation of the IEP.

The amount of a special education or re-
lated service to be provided to a child may be
stated in the IEP as a range (e.g., speech
therapy to be provided three times per week
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for 30-45 minutes per session) only if the IEP
team determines that stating the amount of
services as a range is necessary to meet the
unique needs of the child. For example, it
would be appropriate for the IEP to specify,
based upon the IEP team’s determination of
the student’s unique needs, that particular
services are needed only under specific cir-
cumstances, such as the occurrence of a sei-
zure or of a particular behavior. A range may
not be used because of personnel shortages or
uncertainty regarding the availability of
staff.

36. Under what circumstances is a public
agency required to permit a child with a dis-
ability to use a school-purchased assistive
technology device in the child’s home or in
another setting?

Each child’s IEP team must consider the
child’s need for assistive technology (AT) in
the development of the child’s IEP
(§300.346(a)(2)(v)); and the nature and extent
of the AT devices and services to be provided
to the child must be reflected in the child’s
IEP (§300.346(c)).

A public agency must permit a child to use
school-purchased assistive technology de-
vices at home or in other settings, if the IEP
team determines that the child needs access
to those devices in nonschool settings in
order to receive FAPE (to complete home-
work, for example).

Any assistive technology devices that are
necessary to ensure FAPE must be provided
at no cost to the parents, and the parents
cannot be charged for normal use, wear and
tear. However, while ownership of the de-
vices in these circumstances would remain
with the public agency, State law, rather
than Part B, generally would govern whether
parents are liable for loss, theft, or damage
due to negligence or misuse of publicly
owned equipment used at home or in other
settings in accordance with a child’s IEP.

37. Can the IEP team also function as the
group making the placement decision for a
child with a disability?

Yes, a public agency may use the IEP team
to make the placement decision for a child,
so long as the group making the placement
decision meets the requirements of §§300.552
and 300.501(c), which requires that the place-
ment decision be made by a group of persons,
including the parents, and other persons
knowledgeable about the child, the meaning
of the evaluation data, and the placement
options.

38. If a child’s IEP includes behavioral
strategies to address a particular behavior,
can a child ever be suspended for engaging in
that behavior?

If a child’s behavior impedes his or her
learning or that of others, the IEP team, in
developing the child’s IEP, must consider, if
appropriate, development of strategies, in-
cluding positive behavioral interventions,
strategies and supports to address that be-
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havior, consistent with §300.346(a)(2)(i). This
means that in most cases in which a child’s
behavior that impedes his or her learning or
that of others is, or can be readily antici-
pated to be, repetitive, proper development
of the child’s IEP will include the develop-
ment of strategies, including positive behav-
ioral interventions, strategies and supports
to address that behavior. See §300.346(c).
This includes behavior that could violate a
school code of conduct. A failure to, if appro-
priate, consider and address these behaviors
in developing and implementing the child’s
IEP would constitute a denial of FAPE to
the child. Of course, in appropriate cir-
cumstances, the IEP team, which includes
the child’s parents, might determine that
the child’s behavioral intervention plan in-
cludes specific regular or alternative dis-
ciplinary measures, such as denial of certain
privileges or short suspensions, that would
result from particular infractions of school
rules, along with positive behavior interven-
tion strategies and supports, as a part of a
comprehensive plan to address the child’s be-
havior. Of course, if short suspensions that
are included in a child’s TEP are being imple-
mented in a manner that denies the child ac-
cess to the ability to progress in the edu-
cational program, the child would be denied
FAPE.

Whether other disciplinary measures, in-
cluding suspension, are ever appropriate for
behavior that is addressed in a child’s IEP
will have to be determined on a case by case
basis in light of the particular circumstances
of that incident. However, school personnel
may not use their ability to suspend a child
for 10 days or less at a time on multiple oc-
casions in a school year as a means of avoid-
ing appropriately considering and addressing
the child’s behavior as a part of providing
FAPE to the child.

39. If a child’s behavior in the regular
classroom, even with appropriate interven-
tions, would significantly impair the learn-
ing of others, can the group that makes the
placement decision determine that place-
ment in the regular classroom is inappro-
priate for that child?

The IEP team, in developing the IEP, is re-
quired to consider, when appropriate, strate-
gies, including positive behavioral interven-
tions, strategies and supports to address the
behavior of a child with a disability whose
behavior impedes his or her learning or that
of others. If the IEP team determines that
such supports, strategies or interventions
are necessary to address the behavior of the
child, those services must be included in the
child’s IEP. These provisions are designed to
foster increased participation of children
with disabilities in regular education envi-
ronments or other less restrictive environ-
ments, not to serve as a basis for placing
children with disabilities in more restrictive
settings.
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The determination of appropriate place-
ment for a child whose behavior is inter-
fering with the education of others requires
careful consideration of whether the child
can appropriately function in the regular
classroom if provided appropriate behavioral
supports, strategies and interventions. If the
child can appropriately function in the reg-
ular classroom with appropriate behavioral
supports, strategies or interventions, place-
ment in a more restrictive environment
would be inconsistent with the least restric-
tive environment provisions of the IDEA. If
the child’s behavior in the regular class-
room, even with the provision of appropriate
behavioral supports, strategies or interven-
tions, would significantly impair the learn-
ing of others, that placement would not meet
his or her needs and would not be appro-
priate for that child.

40. May school personnel during a school
year implement more than one short-term
removal of a child with disabilities from his
or her classroom or school for misconduct?

34 CFR Ch. lll (7-1-06 Edition)

Yes. Under §300.520(a)(1), school personnel
may order removal of a child with a dis-
ability from the child’s current placement
for not more than 10 consecutive school days
for any violation of school rules, and addi-
tional removals of not more than 10 consecu-
tive school days in that same school year for
separate incidents of misconduct, as long as
these removals do not constitute a change of
placement under §300.519(b). However, these
removals are permitted only to the extent
they are consistent with discipline that is
applied to children without disabilities.
Also, school personnel should be aware of
constitutional due process protections that
apply to suspensions of all children. Goss v.
Lopez, 419 U.S. 565 (1975). Section 300.121(d)
addresses the extent of the obligation to pro-
vide services after a child with a disability
has been removed from his or her current
placement for more than 10 school days in
the same school year.
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APPENDIX B TO PART 300—INDEX FOR IDEA—PART B REGULATIONS (34 CFR PART
300)

APPENDIX B
INDEX FOR IDEA— PART B REGULATIONS

(34 CFR Part 300)
Topic Section

A-AD
ACCESS (TO)

A rights fidentiality—right to inspect and review education records) ....... eeees | 300.562

e See also "Gpportunity to examine records" ..... 300.501(a)(1)
—Assistive technology devices in child’s home...... 300.308(b)
--Education records (prior notice requirement) . 300.504(b)(4)
--General curriculum (ensure access t0) ......... 300.26(b)(3)(ii)
--List of eraployees who may have access to records..... 300.572(d)
—Parent’s private insurance proceeds .....c.ocoetiiiniiaiianns 300.142(9)
--Policies and procedures.......... 300.284
--Recerd of access (confidentiality) 300.563
ACCESSIBILITY STANDARDS (Construction)—Comply with:
--Americans with Disabilities Guidelines for Buildings and Facilities .................o000 300.756(b)(1)
--Uniform Federal Accessibility Standards.................. cesecescncacccccncssccnns 300.756(b)(2}
ACCOMMODATIONS
-In assessments ........... e eeen 300.138(a)
--Specific accommodations (IEP- 300.342(b)
ACCOUNTABILITY
--Coordinated services system (accountability for results) ............... 300.244(b)(1)
—IEP—accountability ........ 300.350(b)
ACT (definition) ....ccooeenanecnans ceececetsctertttertcteranee ceceeesccnrescanans 3004
ADD (Attention deficit disorder) . 300.7(c)(9)(i)
--ADHD (Attention deficit hyperactivity disorder). .. 300.7(c)(9)(i)
ADDITIONAL DISCLOSURE OF INFORMATION REQUIREMENT .........cc0uen «.. | 300.509(b)1)
ADULT CORRECTIONAL FACILITIES (see "Correctional facilities") .......... PP -
ADULT PRISONS (students with disabilities in) (A-F) :
--Divided State agency responsibility ........ 300.587(e)
--FAPE requirements

e Exceptionto FAPE.......... 300.311

e Modifications of IEP or placement . 300.311(c)

e Requirements that do not apply....... 300.311(b)
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AD-AM

ADULT PRISONS (students with disabilities) (G-Z)

—-Governor....... 300.600(d)
—IEP (special rules) 300.347(d)
—Public agency responsibility . . 300.600(d)
—State advisory panel function (adviseon) ............ ceerseenas ceescescencnns veeees | 300.652(b)
ADVERSELY AFFECTS EDUCATIONAL PERFORMANCE (see "Child with a disability,"

§300.7(c)(1), (3), (4), (5), (6), and (8)-(13)) ...... ceescnscnacens e [ -
ADVISORY BOARD (Secretary of the Interior) .......ccoeinnreeennreninarenennacenns 300.262
ADVISORY PANEL (see "State advisory panel’) .....cccceetiiesincietinciieseennenns -
AGGREGATED DATA ....ciivintiiniannannnns [ cesecaseanas 300.139(b)(1)
ALLOCATION(S)

—Former Chapter 1 State agencies ............ Cereeeieeiees . cees ... | 300.7113
--Outlying areas (see §§300.717-300.720) . ..... ceeseessesese . -
—Secretary of Interior (payments to—see §§300.715-300. 716) -
—TOLEAS . .cvvitteiarnnsearsansssecanses 300.712

--To States (see §300.703 and §§300 706-300.710) -
ALLOWABLE COSTS (by SEA for State administration) .........ccoeviiiiiiiiniiaenn. 300.621
ALTERATION OF FACILITIES............. ceesieranas ceesseecanss Cersetatneanens 300.756
ALTERNATE ASSESSMENTS ..t tttttiueinernreaasensanssnsosssncsnsssassssenasnns 300.138(b)
—Conducted (riot later than July 1,2000) ... .cooveeiernenciterensnrnerareranencocnns 300.138(b)(3)
—Guidelines for .....ocovteeeeeiernsecsrecresnnnns - | 300.138(b)(1)
—Reports (number of children in and performance on) . 300.139(a)
~Stateor LEA develops .....ccveeiiraticcenntccnnacacnnns cecesasasesisrsnssrenenaee 300.138(b)(2)
ALTERNATIVE EDUCATIONAL SETTING (see "Interim setting") ......cocovvuenennn. -
ALTERNATIVE PLACEMENTS (LRE-continuum) ........ cesesensssssss ceseseseneee 300.551
--State eligibility requirement........ ceseeesnssen ceseseavens cesecsserenes [ 300.130(a)
ALTERNATIVE PROGRAMMING for children expelled; in correctional facilities;

State schools; and charter schools (Subgrants to LEAs for capacity building) ............ 300.622(a)
ALTERNATIVE STRATEGIES to meet transition objectives «c.ccooeeeecevennnnnes «eeee | 300.348(a)
AMENDMENTS
-To State policies and procedures..... 300.112
—To LEA policies and procedures 300.182
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AM-AS
ANNUAL GOALS (IEPs)
—FAPE for children suspended or expelled...... ceiecenns ceescestenaens 300.121(d)(3)
~IEP accountability . ...cvuvten cesecccnereseenee cessensen cecsnnee ceseerneeens veeee | 3060350
--IEP content:

e How progress toward goals will be measured ........ cesssevens ceesserevee esisvees 300.347(a)(7)

e  Special education and related services..... vese 300.347(a)(3)(i)

e Statement of measurable annual goals . «o. | 300.347(2)(2)
—Review and revision of IEP............ . | 300.343(c)
—Review of existing evaluationdata.........coviviiiieiiniiiinninaen, sesessssessnee 300.533(a)(2)(iv)
ANNUAL REPORT
—Advisory baard on education of Indian children............coovieennn Ceeeseteessans 300.266

e Report to the Secretary....... ceesenvens ... | 300.266(b)

—State advisory panel reporttothe SEA ......coiviiiiiiiiniiiiiiiiiiiiitoiicnnes 300.653(b)
ANNUAL REPORT OF CHILDREN SERVED (see §§300.750-300.754) . . ..cecvenennnnnnn -
APPLICABILITY OF THIS PART to State, local, and private agencies........ooceeueen 300.2
APPLICATION
—For initial admission to special education (pendency)...... teseeesteseasssssttraaaanne 300.514(b)
—Freely-associated States.......co0uene cetessesesasscsssenens [ «+ | 300.719(c)
—School-based improvement plan........ «oo | 300.247(e)
—Term defined in EDGAR (34 CFR77.1) .. cvveennnnceennnecnecnns seesssssens Ceeaeees 300.30
APPROPRIATE ACCOMMODATIONS (in assessments) . ccoceeecceccooscecssesscnnnes 300.138(a)
APPROPRIATE PROFESSIONAL REQUIREMENTS in the State (definition —Personnel

StANAArdS) « e veviinnnrttoaenatataatatasoteteiitittoitsttatateanaaans [ 300.136(a)(1)
ASSESSMENT(S)
-A t plan (disCIPline) v .vvevnrneieerenrirniieieenrtieatitetinaeieanaeaens 300.520(b)(1)(i)
—Functional behavioral assessment oo - | 300.520(b)(1)
—In evaluation (see §300.532(b), (c)(2), (j) and §300.533(a)(1)(ii), (d)(1)(ii), (d)(2)) . . . -
—Of leisure function (in "recreation) ........ccoiiiiiiiiiiiiiieeia [ 300.24(b)(10)(i)
ASSESSMENT -STATE AND DISTRICT-WIDE
—Accommodationsin...... cesesccnenene PPN evessesenens teecsssstseanrenaaen 300.138(a)
—Alternate assessments .. .. . 300.138(b)
--Basic requirement . . eesvrsensenss Ceceesesecsseesacrssressecsessessacesserans 300.138
—~LEA information on (fOr SEA) i ivvvvieieeeisaecsonncescnsacsansnncnnnns 300.240
—Modification in administrationof .......... . 1300.138(a)

e IEPcontent.......... e «« | 300.347(a)(5)(i)
—Performance of children on.......coooeeieiiietiiinenenncaens .« | 300.139(a)(2)

e Performance indicators. . 300.137(b)
—Reports relating to . . 300.139
—See "Reports" .....cciaienieainnen [P P ceeereaaens ceseeeaoes cecstnecsanen . -

3
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AS-BE

ASSISTIVE TECHNOLOGY (AT)

—Definition (AT devices and services—see §§300.5-300.6) . . -

—IEP team (consideration of special factors) ........cce0ne «eeee | 300.346(a)(2)(V)
—Requirement

e  Lnsure availability of . 300.308(a)

o Useof AT inchild’shome............. . 300.308(b)
ASTHMA .......ccovvnnn teseseeereeseescessansanten Cetesesctsctstesaens ceeeeen 300.7(c)(9)(i)
ATTENTION DEFICIT DISORDER (ADD) ...covvuveeen teessessesesnesessrsenssennn 300.7(c)(9)(i)
ATTENTION DEFICIT HYPERACTIVITY DISORDER (ADHD) . ..covvvnnenneninnnns 300.7(c)(9)(i)
ATTORNEY’ S FEES ... iuttiuteternreenssesssascnsonsonncnscns P NN 300.513
AUDIOLOGY ..ttt tutueeeenssnsasssesensesassssssnsetstetsssnsasstosessnsnsasss 300.24(b)(1)
AUTHORITY
—Foster parent (parent’s authority extinguished) . 300.20(b)(1)
—Of hearing officer (discipline) ....... ceesesnanee . | 300.521
—Of LEA (school-based improvement plan (see §§300. 245(b) and 300 247). . -

--Of school personnel (discipline) .. ... Ceereseeseeasataenaae TR ... | 300.520
—Parental authority to inspect and review records .......... ... | 300.562(c)
—State complaint procedures........ccco0ieuaen .+ | 300.660(b)
—Waiver request (signed by person with authority) ......coovviiiiiiiiiiiiiiiiiiiiieen 300.589(c)(2)
AUTISM . et ittieteeeesenasosacsssesssnssessssssnsosssssssscsnsesssssonsonssnans 300.7(c)(1)
AVERAGE PER PUPIL EXPENDITURE (definition) ....coooeeiieeieeiniiniinenanann, 300.702
AWARD (term defined in EDGAR—34 CFR77.1) .ccvvviiinineneiennnnananennes N 300.30
BASE PAYMENTS (to LEAs).......... cerensnnenes teeecestessestesstrseasinataeae 300.712(b)(1)
BASE YEAR (State allocation—permanent formula) ............... eeretaseecanaaanns 300.706
BASIS OF KNOWLEDGE (Protection for children not yet eligible—see §300.527(b)-(d)) . .. . -
BEHAVIORAL ASSESSMENT ... viueiutenteanrontocsonssnncscasnnns cveeereacees 300.520(b)(1)
BEHAVIORAL INTERVENTION(S)

—Assist in developing (see §300.24(b)(9)(vi), 13(V)) e e vevvncnrnnnns ces csnnnn ceeteseennne -
—Behavioral intervention plan (see §300 520(b)(1)(i), (2), (c)(l)) -

Enh abilities of hers to use . 300.382(f)
—IEP team (consmer) ........ ceeeeeenas ceee 300.346(a)(2)(i)
-—Regular d i her {(determination of) 300.346(d)

ion and expulsion rates ... ...ouiererieietiraritititieititiitttititcienens 300.146(b)
BEHAVIOR NOT A MANIFESTATION OF DISABILITY . ccvvveneneecncnncecnecnne 300.524
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BE-CH

BENCHMARKS OR SHORT-TERM UBJECTIVES (see §§300.347(a)(2) and
300.350(a)(2), (b)) e v vevveeee cecescens tesscesanaane PPN teeeteesanans ceseeeens

BENEFITS TO NONDISABLED (permissive use of funds) ....cooeeveeniieneancececnnes
BIA (see Bureau of Indian Affairs)....... ceesesesens ceesnee sesssnes ceseasees PN
BLIND(NESS)—under 'visual impairment"

—Definition...... sesesscccccssessns ceessenaaes sesseses eeeeeansannen cesessnan .
—IEP team (consideration of specml factors) . .

BRAILLE (see §§300.19(b) and 300.346 (2)(2)(iii)) .. ccevevnen P R R

BUREAU OF INDIAN AFFAIRS (BIA)
~Indefinition of "LEA" .. .uutrrettiiiessesssesesssncsssssssssnnssasstssssscsssnes
—See "Secretary of the Interior" (see §§300. 263(b), (d); 300.265(a), (b)(1); nnd 300. 716(c))

BUSINESS DAY
B T L1 1+) { JP A L E TR RREEEEREREEE
--Discipline
e Authority of hearing officer ............. e eeeestcsensecenttatansttatnassaenne
o Expedited due process hearings..... cens .
—Private school (parent notice before placement) ........... R oee
—~Procedural safeguards (hearing rights)
o Disclose evaluations before hearings
e Prohibit introduction of evidence ...

—-See "TimeliNes" «oooveeereotoessnneeessasasesssscsssssossassssssscsossscsnnncans
BY-PASS (Private school children with disabilities (see §§300.480-300.486) ................
CALENDARDAY ....cvvviininnccnnccnnes seesseves .. vevs

—See"Day" .........0 R PR R
CAPACITY BUILDING AND IMPROVEMENT ... ..iiuiintenetttencencannancannnes
CERTIFICATION

—Annual Report of childrenserved .......couieeeiiitininieicitoecttatianacntenans

—In CSPD (see §§300.381(b) and 300.382(a)) . .

—In definition of "qualified personnel"....... ceee .
—In personnel staadards (see §300.136(a)(2), 4, (b)(1)(ii), (c)) ....... tesesenssccenennene
CHANGE OF PLATEMENT FO DISCIPLINARY REMOVALS......... ceeesees cevens

CHAPTER 1 STATE AGENCIES (former)—Grants to . .
—See "'State agencies" ....... ceeeneens [N ceeenenss

CHARTER SCHOOLS (A-H)

—Applicability of this partto........
~Children with disabilitiesin....... .
—Ex ion (joint blish: t of eligibility) ...........

P

300.235(a)(1)

300.7(c)(13)
300.346(b)(2)(iv)

300.18(b)(3)

300.9(b)

300.520(b)
300.528(a)(1)
300.403(d)(1)(ii)

300.509(b)(1)
300.509(a)(3)

300.9(a)

300.622

300.752

300.23

300.519

300.713

300.2(b)(2)
300.312
300.190(b)
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CH-CHI
CHARTER SCHOOLS (I-Z)
~In definition of "LEA" ......... . 300.18(b)(2)
~In definition of "public agency" 300.22
—Subgrants to LEAs for capacity bulldmg (for) . .« | 300.622(a)
—Treatment of (and their students)..... crecsceeens 300.241
CHIEF EXECUTIVE OFFICER (CEO)
—Adult prisons (assigned by Governor) ............ cesenense ceeenens ceesesesese cesnens 300.600(d)
—Methods of ensuring services (see §300.142(a), (c)(3)) -
CHILD COUNT
--Annual Report of children served (see §§300 750-300.754) s e tieviianiininaciniinens . -
--Certification ............. . . P teesenecessensnn 300.752
—Chapter 1 children . eeeeennentoen P 300.713
~Criteriafor....... . cseeneee 300.753
—Dates fOr COUNt .. vvvuvenreresesecosssosssssssssssssssnnnnnns .. 1300.751(2)(2)
—Indian children (see §§300.715(c) and 300.716(f)) . .. ...cvn .. -
--Private school children (see §§300.453(b) and 300.710) . -
—-Procedures for counting childrenserved............. . | 300.754
—~Recovery of funds (erroneously classified children) .......oooiiiiiiiieiiiiieiieennes 300.145
CHILD FIND
—BasiC reqUITemMENt . .o v vueeaeneeeensesossecacetsssssssssnsasesesasosossaceccccnns 300.125
—Children advancing from grade to grade ............ . 300.125(a)(2)(ii)
—Children birth through age 2 when SEA and lead agency l'or Part C are dnﬂ'erent 300.125(c)
—Confidentiality of child find data....... cecesececcssescaasassssesasrenes . | 300.125(e)
—Documents relating t0 . .ocouuueeeeeirttotietateatstestttatatoserttssstttttieaes 300.125(b)
—~FAPE and child find ... . e secseesessssesssrsassssessassessetssssnsens 300.300(a)(2)
--Highly mobile children . . 300.125(a)(2)(i)
—Homeless children... 300.125(a)(2)(i)
—Indian children aged 3-5. . .. | 300.716(d)
-Migrant children....... .. .« | 300.125(a)(2)(i)
—Private school children......... ceenn .. | 300451
e See also §§300.125(a) and 300. 453(c) eee . -
—Protections for children not yet eligible .. ... Ceeeeseeeseasatiaeenns PRI . | 300.527(b)(4)
—Secretaries of Interior and Health and Human Services (memorandum of agreement)...... 300.260(h)(2)
CHILD WITH A DISABILITY (definition) .....ocoveinaineenans. . | 300.7
—Children experiencing developmental delays . . cees - 1 300.7(b)
o Requirement..... cessennne cesesseeeseceenesaanes . . . | 300.313
o See "Developmental Delay(s)" ......c.ecennenn [ -
—Children who need only a related service . . . | 300.7(2)(2)
—Individual disability terms (defined) ......coeeeucenenes 300.7(c)
e Adversely affects educational performance (see §300.7(c)(1), (3), (4), (5), (6), and
8)-(13)) e vvvnnn ceenecnes cecnneens teeecesscecaninnans [P PPON ceeesseasens -
300.125(a)(2)(ii)
300.121(e)

122



Off.

of Spec. Educ. and Rehab. Services, Education

Pt. 300, App. B

CHI-COM

CHILDREN EXPERIENCING DEVELOPMENTAL DELAYS (sec "Developmental
Delay(s)") ceeeeeennens ceseennee R R R R R cesenens cevesnes ceveen

CHILDKEN’S RIGHTS (confidentiality) ...... [P seesees seeesenss ceeeen

CHILD’S STATUS DURING PROCEEDINGS (pendency; stay put) ...
~Discipline (see §§300.524(c) and 300.526(b), (€)) «evevvenararnanes .
—See "Pendency" ...... ceseseene cereenens teseeanoens erenens ceeeees

CIVIL ACTION—PROCEEDINGS .....c0cvetvutennnes teeseeraceesanne cecenens
—Finality of review decision.......

—~Mediation ..o ovveriiinntatictiettiettatteiinaas
—Procedural safeguards notlce . teverseeneen . . eoe
—See MCOUIS" . iievninnrrreacnnrassacnssscsartssnnnscannns seesesseseasscennsaone

CODE OF CONDUCT
--Manifestation determination review .........cocouvene eeeranene cesseane
~Protections for children not yeteligible .......c.ooiiiiiiiiiiiiiiiiiiiiiiiiiiiiiene

COLLECTIVE BARGAINING AGREEMENT (in exception to maintenance of effort) .....
COMBINED REPORTS (aggregation-disaggregation of data) ......oviuieiininenennns
COMMINGLING—PROHIBITION AGAINST .....ccc0venn seessrens reeesss ceeesecns
COMMUNITY-BASED WAIVERS (public insurance) ......coeeeeeee cesesanae cecenanee

COMPLAINT(S)—DUE PROCESS
--Attorneys’ fees
—Civilaction........co00enns

—Pendency (see §300.514(a) and (b))
—Private school children (Complamts)

COMPLAINT(S)—STATE COMPLAINT PROCEDURES

Adoption of State plaint Procedures .. ...oveeeeeesncntociteesrtatnteecaeoaaacas

o See §§300.660-300.662 .........c0nnnn
—Complaint investigations (SEA allocation for) .
—Filing a complaint ........coeeieeeeinnn.

Mini State plaint procedures
—Private schools (State complaints) .......
—Procedural safeguards notice .......... eoe .
—Provision for services under a by-pass.......ccceeeeeen vos .
~Waiver of nonsupplanting requirement (see §300 589(c)(2)(n)(C), (3)) treseesesenns eeeen

COMPLIANCE—COMPLY (A-F)

—Child find requirements .......coececiecececraacaaes F T PR .
—Department procedures (if I’mlure to comply)
—FAPE requirement..... ceeenaes ceseeans ceee

300.574

300.514

300.512
300.510(d)
300.506(b)(6)
300.504(b)(12)

300.523(a)
300.527(a)

300.232(a)(2)(ii)
300.139(b)
300.152

300.142(e)(3)(i)

300.513(c)(4)(iv)
300.512(a)

300.457

300.660
300.370(a)(2)
300.662
300.661
300.457(c)
300.504(b)
300.481(d)-

300.125(c)(3)
300.587(a)(2)
300.300(a)(2)
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COM-CON

COMPLIANCE—COMPLY (G-Z)

—General supervision—SEA ... . iiiiiiiiiiiiiiiiiiiiiieens 300.141(b)
—LEA and State agency compliance........ eeeeeees | 300,197
—LRE (State funding mechanism) .............. .« {300.130(b)(2)
--Modifications of policies (required by Secretary) .....cceceeeeereeececeacecnnns ceeeeen 300.112(b)

e RequiredbySEA........coovvvinnnennn eetesesetesssettesassntesasscessrnns 300.182(b)

Monitoring (see "Monitor; Monitoring Activities") ......... . . -
—Physical education .....ccoviiiieeeiinneecinnas ceee ... | 300.307(d)
~Private school placement by parents (exception) ........ccovt tiiiiieciiiierinieaiees 300.403(e)
—Private school pl ts by public i

e IEPrequirement........ 300.349(c)

e SEA (monitor compliznce) 300.402
--Public participation (polici with §§300.280-300.284) . 300.148
--SEA responsibility if LEA does not apply for funds............ .| 300.360(b)(2)(i)
—State funding mechanism (LRE) . ... vvuveniiniinneineenneenns .. 300.130(b)(2)
COMPREHENSIVE EVALUATION..... Ceeereaeae. et eertieitaeiea e 300.532(h)
COMPREHENSIVE SYSTEM OF PERSONNEL DEVELOPMENT (CSPD)

Adeq) supply of qualified personnel ........ccciiuuiiiiniiiiiiiiiiiiiiiiiiann.. 300.381
--Analysis of professional developmentneeds ........covueiueiaennnns ... | 300.381
--Basic requirements (see §§300.380-300.382) . . -
—Improvement strategies..... P Ceereeireeeas 300.382
--Joint training of parents and personnel . 300.382(j)
--LEA and State agency implementation of . 300.221
—Recruit, prepare and retain personnel . . .. | 300.382(h)
--State eligibility requirement ............... . | 300.135
—State improvement plan (re sec.653 of the Act) ......oovvvnennnn N 300.135(a)(2)
CONDITION OF ASSISTANCE
—LEA and State agency eligibility .. ... .ottt i 300.180
—State eligibility .« o vvtittiiiii i i i i i i i e ittt 300.110
CONFIDENTIALITY (A-G)

—AccessTights . ... it ittt cessersane N 300.562
--Basic requirements (see §§300.560-300.577) -
—Children’s rights . . 300.574
—-Consent 300.571
—Definition (of "destruction," "education records," and "participating agency") .. | 300.560
—Department use of personally identifiable information............ccoiiiiiiiiiiiaia, 300.577
—Destruction (definition) .. ....cveeiiitiiiiiietiiiitiiiittiiiecetaeenoas Cereeeaes 300.560(a)

e Of information.... . | 300.573
—Disciplinary information....... . . . | 300.576
--Education records (definition) ... . . .. | 300.560(b)
—Enforcement..... ceetccsentcctetnraansnneas . 300.575
—Family Educational Rights and Privacy Act

e Children’srights... . 300.574(b)

e Disciplinaryrecords.........cc0c0n. 300.529(b)(2)

o In definition of "education records" . 300.560(b)

e Notice to parents . .. .. | 300.561(a)(4)
—FeeS..ccuuiernnnennns ceee 300.566
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CON-CONT

CONFIDENTIALITY (H-Z)

—Hearing procedures (confidentiality) . ....ocoiuiieiiiiiiiiiiiiiiiiiiiiiiiiiiiieneens
—List of types and location of information . ..
—Notice to parents..... cessessseneeee .
—Opportunity for ahearing.......coevvreeiieieieiececncencaeenss

—Parental authority to inspect and review records..... cesesee
—Record of access ...oeevuerennaans .

—Records on more than one child..........

—Result of hearing ..... cecresscsestanas

--Safeguards......... RN
—See ""Personally ldentlﬁable"
—State eligibility requirement .

CONSENT

—Basicrequirement ........coeiiiiiiiiiiiiiiiiiiiieiian [ cesesasssecanans .
--Confidentiality (records to non-agency officials) . .
—Definition ..oooviiiiiiiiiiiiiiiiiiiiiiea
--IEP vs. [FSP
--Initial evaluations or reevaluatmns ....................
--Initial provision of services ........eovuvinenes ceceeneannns
~Not reqmred before revxewmg existing data .
—Private insurance ( informed
—Reevaluations ......coveveeeecenenrccannes
—Release of mformatmn from educahon records .
--State Medicaid agency (disclosing records to) . .
—Using information for purposes other than Part B ........... ceeteetennne ceesenateaans

CONSIDERATION OF SPECIAL FACTORS (IEP team) ......cccuvvenn ceesensseeans .
CONSISTENCY WITH STATE POLICIES—LEA ......cuttiiiiteiirncinnnesennenss

CONSTRUCTION

—Accessibility standards ... ...ooieiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiieaeaaen ceeeneas
--Exception to maintenance of effort (Term\na’uon of costly expendltures for construction) ..
--Private schocls (no funds may be used for).......... cesssessssesssessstsnnns PN

CONSTRUCTION CLAUSES

-Child find (nothing requires classifying children by disability) ............ccoueeenanen.
—Civil action (exhaust administrative remedies under Part B before filing a civil action) .
--IEP accountability (nothing limits a parent’s right to ask for revisions to IEP) ........
—IEP-Development of (nothing requires information in more than one component) . .
—Relation to other Federal programs (States not permitted to reduce medical assistance) . .
—State Medicaid agency (nothing alters requirements imposed under Titles XIX or XXI)...

CONSUMER PRICE INDEX FOR ALL URBAN CONSUMERS (re rate of Inflation—see
§§300.602(b)(2); 300.620(a)(1); 309.622; and 300.623(b)) . .cevvrnennnnt seeessoseees “ee

CONTENT OF IEP.......... et eerreeaneeanaaan ereeenes eeeenens ereeeeans

CONTINUUM OF ALTERNTIVE PLACEMENT!
—State eligibility requirement............. cecesesanene

300.570
300.565
300.561
300.568
300.562
300.563
300.564
300.569
300.572

300.127

300.505

300.571
300.500(b)(1)
300.342(c)
300.505(a)(1)(i)
300.505(a)(1)(ii)
300.505(b)
300.142(f)(1)
300.501(a)(1)(i)
300.571(b)
300.142(e)(3)(ii)(T)
300.571(a)(2)

300.346(a)(2)

300.220

300.756
300.232(d)
300.462(e)

300.125(d)
300.512(d)
300.350(c)
300.346(¢)
300.601

300.142(i)

300.347

300.551
300.130(a)
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CONT-CQU
CONTRACT (term defined in EDGAR—34 CFR 77.1)..... cecerstressessssssses PPN 300.30
CONTROLLED SUBSTANCE (definition) ........ Cereeereneaes cesesessssesesccssens 300.520(d)(1)
COORDINATED SERVICES SYSTEM .....cc0veuunn. P veeeea. | 300.244
COORDINATION OF SERVICES
—Coordinated services system ..........cc.00u. Cetereseeteaesantnann Ceereesetiarnanes 300.244
e Useof LEA funds for.......... teecessstenacnns teeeeeteatetseenacctenanes ««. | 300.235(a)(2)
e Use of SEA allocationsfor............... tececessssescatenacsenassnns Ceeeinaas 300.370(a)(7)
—~Methods of ensuring services . . . 300.142(a)(4)
—Secretary of the Interior .........coovviiiineinnanes ceee veeo | 300.260(h)(1)
e Advisory board (services coordination within BIA) .. 300.265(b)(1)
e Payments for children aged 3-5............ ceeen 300.716
o Plan for coordination of SErVICeS . . ... vveuuereenerennseerneeeesneneeannerannns 300.263
--See "Interagency agreements;" "Interagency coordination" .........coeveeiniinannann. -
--State advisory panel (advise SEA ON) .. .vevuutuuneeeunneeeuneeeenneeeennieesnnenns 300.652.(a)(5)
CO-PAY OR DEDUCTIBLE (Public inSUrance) . .....eueeeeneueeerneeernennenenennnns 300.142(e)(2)(i)
CORRECTIONAL FACILITIES
--Applicability of thispartto.........c.co0vveennenn. et ettt ee e, 300.2(b)(1)(iv)
--Exception to FAPE (students in adult facilities) . . 300.122(a)(2)
e Documentation (State law)....... cereen 300.122(b)(2)
--See also "Adult prisons" ................ -
--State advisory panel (representatives on) . . 300.651(a)(10)
—-State juvenile-adult correctional facilities ......... 300.2(b)(1)(iv)
~-Subgrants to LEAs for capacity building (for) . .. .. | 300.622(a)
--Transfer of rights to studentsin.......... i, Cerrereeieeeeaes 300.517(a)(2)

CORRECTIVE ACTION (PLAN)
—Monitoring activities . v vvvueeeeeieeeriiieereeeesseesanteraneeenneseannnns veeees. | 300.556(b)(2)

—State advisory panel (advise SEA on) 300.652(a)(5)
--State complaint procedures (how to remediate denial of services) . . | 300.660(b)(1)

e Corrective actions to achieve cOmPlaNce . .....evueeneernernnerneeneennreneennns 300.661(b)(2)(iii)
COUNSELING SERVICES (definition) ............. R 300.24(b)(2)
COUNT (see "child count") ....oovvvnevneennnns eeeeteeereitateiiaaaans Ceeeeiiaaes -
COURT(S) (A-I)
—Attorneys fees (see §300.513(a), (d)(3), (f), and (f)(4)) e e e e evvveerenrennnnnans Ceeeriaees -
-Civil action (see §300.512(a), (b), and (C)) « e eeevveererrnnnanns eeeessesscactassesons . -
—Court order

e Exception to FAPE for certain ages (see §§300.122(a)(1), (b)(1)(ii), 300.300 (b)(1), and

(5)(i)) =
o FAPE (required information).. . 300.121(b)
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COU-DA
COURTS (J-Z)
—Judicial review
e Bypass....cceeeeeen ceesesesceccrentnnnen cessssees cesesesaees cesseeseseaans 300.487
e Department procedures .....ccoeeeeeccaces ceessnane IR cesesesteannes 300.586
—New interpretation of Act by courts—requiring
e Modifications of LEA policies ........... ereeeeiiaaes . 300.182(b)(2)
e Maodifications of State policy ........ . 300.112(b)(2)
—~Reimbursement for private school placement 300.403(b)
CRIME (see "Reporting a crime," §300.529(a) and (b)) .....cccvnee ceseseneeas creserens -
CRITERIA
—AUtISIN v tverertecacresasrnnanes «.. | 300.7(c)(1)(ii)
—Child count cees .. | 300.753
--Child eligibility (determinant factor)....... AP 300.534(b)(2)
-Common certification...... N TR 300.382(a)
—Confidentiality .....ovvueneineieaaans .o . . .. | 300.127(b)
—-IEP team (publlc agency represematlves) F R R .. | 300.344(d)
--Independent evaluation (see §§300.502(a)(2), (b), (c)(l), and (e).. -
--School-based improvement plan (see §§300.247 and 300.250) ............ -
--Specific learning disability . . ....ocoviiiiiiiiien . . .. | 300.541
—Surrogate parents.......... vees ceeereeniaen [ 300.515(c)
—Transition services (agency responsibilities for) .........oociieeneen DN 300.348(b)
CSPD (see "Comprehensive system of personnel development")........ ceceeeerrrerenens -
CURRENT PLACEMENT (discipline)
--Authority of Hearing Ofﬁcer (see 300.521(a), (b), and (c))..... ceseancenees [N -
-Pl t during appeals (current placement) ........ sessseeeioeens erereneeaes 300.526(b)
o Expedited hearing ............. Cheeeereaees Cereereeaeeaees Ceereieereaieaas 300.526(c)
DATA
—Aggregated .......cieiiiiiiiiiiiiiiiiiitiitiiianeen . oo .. | 300.139(b)(1)
--Allocation of remaining funds to LEAS (best data) . .. | 300.712(b)(3)(iii)
--Average per pupil expenditure (definition)....... . .. | 300.702(a)(1)
--Bypass (provision of services under) .. .. | 300.481(b)(2)
--Confidentiality of child find data....... veee | 300.125(e)
--Determination of needed evaluation data 300.533
300.139(b)(2)
300.533
e Procedures for determining eligibility ...... 300.535(a)
-LRE (pl ing of evaluation data)........ 300.552(a)(1)
—Parental consent (not required for reviewing existing evalu ‘fon data) . 300.505(a)(3)(ii)
—Procedures for determining eligibility/placement 300.535(a)
--Secretary of the Interior ........... P . ees .. | 300.260(g)
—State advisory council (advise SEA un) Ceeresessennsenne . | 300.652(a)(3)
ion and expulsionrates........coc0eee 300.146(a)

11
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DA-DEF

DAY

—Attorneys’ fees (10 days) . . . [ e 300.513(c)(2)(i)
—Business day (Definition) . 300.9(b)

e See "Business day" -
—Bypass (see §§300.482(b)(2), 300.485(b), and 300.487)...... ceeesenseesss -
—Calendar Ay . ..ooveeuerenteaneeatenteatssetostoetsotsettttttttttsassantonsanes 300.9(a)
--Complaint procedures (State—60 days) . 300.661(a)
—Confidentiality (Access rights—45 days).... 300.562(a)
--Definition of "Day, business day, and school" 300.9
—Department hearing procedures (30 days).. 300.581(b)(3)
--Discipline (see "' Timeli ) teessesannse ceeoseseceans -

-—-Due process hearings and revnews

o Expedited hearings (discipline)

—Decision in 45 days with no extensions..... J T R ceseseees 300.528(b)(1)
—See "Timelines-Discipline" ........ ceesceneaenn Ceterearsieans Ceeeresieseeaes -

e  Hearings (45 days) 300.511(a)

e Reviews (30days)...cccoeevecanencacnans .. | 300.511(b)
--Hearing rights (see ""Business days " "Timelines") ....oovviennnns .o -

—IEP (Initial meeting—30-day timeline) .......c.cooeeiveineiaenn. .. | 300.343(b)
--Impartial review (30 days) ............ ceee 300.511(b)
--Public participation (30-day comment period) . 300.282(b)
—School day (Definition) 300.9(c)
—See "School day;" "Timelines" ...... . -

—State complaint procedures (60 days) ......cocveieriincnnn .. | 300.661(a)
—State eligibility (Department hearing procedures—30 days) . ..cocoeneeeiernrneeannes 300.581(b)(3)
DECREASE IN ENROLLMENT (excep to LEA mai ofeffort) ....covvennnnn. 300.232(b)
DECREASE IN FUNDS (to States) .....ccc0uen cesesenssenens teseersseesaane IR RPN 300.709
DEDUCTIBLE OR CO-PAY (public insurance) ......cooevvees cesssesecseasone N 300.142(e)(2)(i)
DEFINITIONS (A)
R R 300.4
—Application (term defined in EDGAR at 34 CFR 77.1) . -
--Appropriate professional requirements in the State . . 300.136(a)(1)
--Assistive technology device . . c..ovutiieiieriniiieiiieieiiieiiietneentaaieneannns 300.5
—-Assistive technology service . .. | 300.6
—~AtNOCOSt .. evieeneaananrnosnans «» | 300.26(b)(1)
—Audiology ....oeeiiiiiiiiiiiiann .. | 300.24(b)(1)
—AutiSm....coccoieaiaans . . 300.7(c)(1)
--Average per-pupil expenditure in public el tary and dary schools in the

United States 300.702
—Award (term defined in EDGAR— 4 CFR 711)...... tesecassesessessrretancnves 300.30

12
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DEF
DEFINITIONS (B-C)
—~Baseyear......cceceeeene cereceneees eeecesesseannns eeeereareene cesesessenane 300.706(b)(1)
--Business day . . ceesesreersne e . | 300.9(b)
—Child with a disability ......coieeiiaann essessvssnssrsaas ceeseeresans . | 300.7
—Children with disabilities who have been suspended or expelled from school . 300.121(d)(1)
--Consent . . | 300.500(b)(1)
—Contract (term defined in EDGAR at 34 CFR 77 1) ceeeneane . | 300.30
—Controlled substance ......... cevevennee . . .+« 1300.520(d)(1)
--Counseling services . 300.24(b)(2)
DEFINITIONS (D)
—Day; business day; school day .....oviiireriiieniiiiaiiitiititiititittitianacenes 300.9
-Deaf-blindness . . TR ces «oo | 300.7(c)(2)
T ) 7 1 17 J A R R LR ERRE RN 300.7(c)(3)
—Department (term defined in EDGAR—34 CFR 71.1) 300.30
—-Destruction (of informatiorn) .+ | 300.560
--Development delays ............. ceeese .. <+« | 300.7(b)
—DIreCt SErVICES <« v vvvvrooennnreoeannsssastssosessssesnssssnassscssssnnns ceeenaas 300.370(b)(1)
DEFINTIONS (E)
—Early identification and LSS 300.24(b)(3)
--EDGAR (Education Department General A

definedin) ....oovvneerencnneeccninnnns 300.30
--Educational records..... 300.560
—Educational service agency ......ceceeeeeecceaccns 300.10
-Elementary school (term in EDGAR—34 CFR 71.1). 300.30
--Emotional disturbance .......cceieieiiriiicenanns ceenenes . | 300.7(c)d)
—EQUIPMENt ... tiveneeueetearntencrentatatanacsesacsccnes .. |300.11
--Evaluation . - | 300.500(b)(2)
—EXCeSS COStS o vvvvvvnnnns 300.184(b)
—-Extended schoo] year SErviCes . ...eoveeeerrtenrirsasrarenaesesecacctsacecocanananns 300.309(b)
DEFINITIONS (F-H)
—Fiscal year (term defined in EDGAR at 3 CFR77.1)............ [ R R 300.30
--Free appropriate public education......... eecnenaans 300.13
—Freely associated States ......... .. | 300.722
—Hearing impairment ......oooteeteironintieneieetsncucecitietesncnannes .« | 300.7(c)(5)
—Highest requirements in the State applicable to a specific profession or dxsuplme ......... 300.136(a)(2)
DEFINITIONS (I-L)
—Illegaldrug......ccoovennee eeeseenseasantaes T R 300.520(d)(2)
—Include 300.14 .
—~Independent educational evaluation «+ | 300.503(a)(3)(i)
N T 1Y R R R RRE TR «+ | 300.264(a)
—Indiantribe.....ccooieeiiieniiiinnes cressenens e ... | 300.264(b)
—Individualized education program (IEP) ......ccoiveuvenncnicnaenes .. . ... | 300.340(a)
—Individualized family serviceplan......... ceeneens Ceeeeeeseeasiees S 300.17
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DEF
DEFINITIONS (M-0)
—~Medical services ......ce0uu.s e teseeeeeeenetetanetterastetetastetttassenanannnns 300.24(b)(4)
—-Mental retardation.... . | 300.7(c)(6)
--Multiple disabilities . . 300.7(c)(7)
-—Native language...... .o .. | 300.19
--Occupational therapy ...........ccvivnnnns cesessesans cesesanene ooe .. | 300.24(b)(5)
—Orientation and mobility services +. | 300.24(b)(6)
—Orthopedic impairment..... . e . «.. | 300.7(c)(8)
—Other health impairment . .. 1 300.7(c)(9)
—Outlyingarea.......coeoviuiaian. . 300.718
DEFINITIONS (P-R)
—Parent................ Geesetieeresettttitseesarstessssssstssssssssccccettennes 300.20
--Parent counseling and training ........ovvueiiiiiiiiiiiieiiiiiiiiiiaieiiiiieians «eee | 300.24(b)(7)
—Parent training and information center (defined in sec. 602(21) of Act; term used

in §§300.506(d)(1)(i) (mediation, and 300.589 (waiver of nonsupplanting reqmrement)) -
—Participating agency (as used in "confidentiality").......... .00l .. | 300.560(c)
—Participating agency (as used in IEP requirements Re "transition services" 300.340(b)
~Party OF PArtieS .. vvvuuerereiuineeeseseresionscsansceensscsnnasnns .. | 300.583(a)
—Personally identifiable ...........ccoiiuiiiiin, S Y R T 300.500(b)(3)
—Physical education . ... .ooviiiiiiiiiiietitiiiiiittttitttittiittiritiennnsanaans 300.26(b)(2)
--Physical therapy.......... 300.24(b)(8)
—Private school children with disabilities . .. | 300.450
--Profession or discipline............. .. | 300.136(a)(3)
—Psychological services . . 300.24(b)(9)
--Public agency ....... 300.22
—Public expense ...... 300.502(a)(3)(ii)
--Qualified personnel . . .. | 300.23
--Recreation .......ocoooveeeannnn ... | 300.24(b)(10)
--Rehabilitation counseling services 300.24(b)(11)
—Related services .. | 300.24
—-Revoke consent at any time . ....coiieteiiieteriireeeiireeiireresasceennsccsnnssens 300.500(b)(1)
DEFINITIONS (S)
—School day......... . 300.9(c)
--School health services eee cecesssessesesessctcasncssannns 300.24(b)(12)
--Secondary school ........... . .. | 300.25
--Social work services in schools . .. | 300.24(b)(13)
--Special education............ .. | 300.26
--Specially designed instruction .. .. | 300.26(b)(3)
--Specific learning disability ..... ces .. | 300.7(c)(10)
—Speech-language pathology services . 300.24(b)(14)
—Speech or language impairment .. .. ces +.. | 300.7(b)(11)
—State....iiiiiiiiiiieiiains eer ceeen. | 30027
—State (special definition) . . ..vviteineiieriiietiitiatentiatentiieintenrrnecaneanns 300.700
—-State-approved or recognized certification, licensing, registration, or other comparable

requirements...... ceeecesccctcsttttanans cectveene cesecasssessssnsens cesernenee 300.136(a)(4)
—Substantial evidence ............ Cereeereeees 300.521(e)
—Supplementary aids and services . [N .. | 300.28
~-SUPPOrt SErviCes ... cvveevnoeceecocsssssassosanans ceee . 300.370(b)(2)
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DEF-DI

DEFINITIONS (T-Z)

—Transition services ........... S ceseens creeenas ceeeeeaneenene 300.29
—Transportation........ 300.24(b)(15)
--Traumatic brain injury . . . «+ | 300.7(c)(12)
~Travel training .........c00 N «+ | 300.26(b)(4)
--Visual impairment, including blindness . . P . | 300.7(c)(13)
-—Vocational education..........cco0ueee eeereseesnessensraone .« | 300.26(b)(5)
—Weapom .. cvverrnrnenenenonnnns i, Cereereeens teeseresresesassesee .. | 300.520(d)(3)
DEPARTMENTS OF DEFENSE, EDUCATION, AND INTERIOR (Criteria for counting

children) ...oveinneeeeeeiinnereocnarscsensscseneccsnnssccnnsns tetesesenessnaann 300.753(b)
DEPARTMENT OF LABOR, BUREAU OF STATISTICS (re rate of Inflation—see

§§300.602(b)(2), 300.620(a)(1), 300.622, and 300.623(b)) ...... [E TP TP creesersenes . -
DEPARTMENT (U.S. Department of Education)

—Definition (in EDGAR—34 CFR77.1) ....covvvnnn 300.30
—Enforcement-hearing procedures (see §§300.580-300. 589) cees .. -
—Monitoring (re Secretary of the Interior)...... ceseseenne .« | 300.261(i)
—Personally identifiable information (use of) . ......cvtet . .. 1300.577
—See also §§300.3(c), 300.260(i) 300.486(c), and 300. 753(b) ..... -
DESTRUCTION OF INFORMATION ... tiiuiinenneensnncencsnscnssnnanseonannss 300.573
—Definition ..oooviiiiierieiiiiiiiiiiianes R ...« | 300.560(a)
DETERMINANT FACTOR for eligibility determination

--Lack of instruction in readingormath ........ccoiiiuiiiiiiiiiieteiiiiiiineeeeenns 300.534(b)(1)(i)
—Limited English proficiency .....cccoviiiiieiiieciianicinnaanne Ceeteesesttnsesann 300.534(b)
DEVELOPMENTAL DELAY(S)

—Common State definition (under Parts Band C) .........oeuven Ceeereerieseetiiaeiaes 300.313(c)
-In deﬁnmon of "child thh a disability" .......... weeessess | 300.7(b)

Req ts for using "de P 1 delay" . ... | 300.313(a)
--Using specified disability 7:01) ¢ 11 F 300.313(b)
DEVELOPMENT, REVIEW, AND REVISION OF IEP.......... Ceessnsensscessnncans 300.346
DIABETES........cevnnnn Ceeeeeratenseraaraaane cereesraaresaes Ceeerreeieeaieaa, 300.7(c)(9)(i)
DIVIDED STATE AGENCY RESPONSIBILITY (ADULT PRISONS) . ...cocvnieianens 300.587(¢)
DIRECT SERVICES (A-H)

—-Additional information if SEA provides........ccociieeiiiiecieiiitiiieiiiiiiieianes 300.147
--Alternative progr i for children expelled in correcti facnlmes, State schools,

and charter schools (subgrants to LEAs for capacity building) ............. cececennenne 300.622(a)
--By SEA (use of LEA allocations for)....... ceassesssscnesecanaane . .. | 300.360

e Nature and location of services . . 300.361
—Definition.......cooeeeanns seevesens cenenss . 300.370(b)(1)
—Direct and support services........cceeeee ceeeeensaee tesesesane cececsseneseeas . | 300.370(a)(1)
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DI-DIS

DIRECT SERVICES (I-Z)
—impartiality of mediator ............
—-SEA (Additional information) . .
—Use of LEA allocations for ..

DISABILITY—ADVERSELY AFFECTS EDUCATIONAL PERFORMANCE
(see §300.5(c)(1)-(13)) ¢ e eeveenn e erereeenreeaaeeas e errerreanenaes eeeeneeas

DISAGGREGATED DATA—reports on performance
--Tiwmelines for disaggregation........ sesessssseeesssaseses

DISCIPLINE (A-H)
—Alternative educational setting (see §§300.520(a), 300.521, 300.522, 300.522(b)(2), and

111 7.7 YRR R TR )
—Behavior not a manifestation of dlsablllty .o .
--Behavioral interventions—intervention plan (see §300 520(b)(1), (1)(m), and (2))
—Change of placements for disciplinary removals. ..
—Child’s status during due process hearings . .
—Determination of setting ......covveeen.
--Disciplinary information......
--Expedited due process hearings . ...

e Requested by school personnel
~Functional behavioral assessment . .

e Assessment plan (develop) . .
--Hearing officer (authority of) .....ooovieieiniiiiiiiaeiaannns ee
—(See also §§300.525(b)(1), (2), 300.526(a), (b)(2), and 300.528(a)(2)) + +++-.... seeesenecnns

DISCIPLINE (I-Z)
—IEP team (and other qualified personnel (see §§300.520(a)(2), 300.522(a)(2), and
300.523(D)-(A)) « ¢ ¢ v e erenrnnensnsansasnsesssstsatttittssastenananastasstsesttes
—Interim alternative educational setting (see §§300.. 520(2)(1), (), 300 521, (d),
300.522, (b)(2), 300.525(b)(2), and 300.526(a), (b), and (€)) . e vvvvenennnns Ceessesecnsenes
—Manife ion determi
—Parent appeal .......ccouees
—Placement during appeals
—Protections for children not yet ehglble
--Referrals to and action by law enforcement and judicial authorities .
--Scheol personnel (authority of) cc.oovvieeiiiiiiiiiiiiniines
—See "Timelines-Discipline" ..

DISCLOSURE
—Additional disclosure of information requirement ................. cereenaes ceeeeaeens
—Consent required before disclosing:
e Education records to State Medicaid agency....... IR IR PP PRI oes
e  Personal information to non-agency officials .
--Of evaluation results before hearings .........
o In procedural safeguards notice . .
--Of performance results . ...ooooeeeeenene
—Policies on disclosing information to third parties....
—Prohibit evidence not disclosed before hearing.......
—Reports on assessments (not "child-identifiable") ...

300.506(c)(1)(i)(B)
300.147
300.360

300.139(b)(2)
300.139(b)

300.524

300.519
300.524(c)
300.522
300.575
300.528
300.525(c)
300.520(b)(1)
300.520(b)(1)(i)
300.521

300.523
300.525
300.526
300.527
300.529
300.520

300.509(b)

300.142(e)(3)(ii)(T)
300.571(a)(1)
300.509(b)(1)
300.504(a)(10)
300.139(a)(2)(ii)
300.561(a)(3)
300.509(a)(3)
300.139(a)(2)(i)
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DIS-ED

DISPROPORTIONALITY ....cuvvnnn P I 1111 R 1]
DISPUTES

—Dispute resolution (subgrants to LEAS) . ....ovvviinneeinnnnes eereaeteriaetreaaas 300.622(e)
—Interagency disputes (methods of ensuring services)

e Ensure services during pendency of dispute. .. 300.142(a)

e Proceduresforresolving ......oooovveeeeenennns «.. | 300.142(a)(3)
--Mediation (see §300.506(a), (b)(4), (b)(5), and (d)(1)(i)) e+ evvevaenrrenenneenannanannns -
DIVORCE-SEPARATION (authority to review records) ....eoveeeeeinrecennesesennnnss 300.562(c)
DROPOUT RATES (performance in:dicators) . ....coeveeerieneeeeneaeeennosccsnaneans 300.137(b)
DUE PROCESS HEARING(S) AND REVIEWS
--Agency responsible for conducting hearing ..........ociiiiiiiiiiiiiiiiiiiiiiiiiie 300.507(b)
--Appeal of decisions; impartial review..... . | 300.510(b)
—Attorneys’ fees ....ooveerriiiitinnns ... | 300.513
—Basic requirements (see §§300.507-300. 514) e -
~—Child’s status during proceedings (pendency) .....oeeeeeeievseirnennnsnnns [N 300.514

e Parent request for hearing (discipline) ............ 300.524(c)

B 011 1 I T4 11 ceus . | 300.512
--Evaluations disclosed at least 5 business days before hearing . . eeee ... | 300.509(b)
—Expedited due process hearings (discipline) ........c.covviiiiiiiiiiiiiiiens . | 300.528

e - See also §§300.521, 300.525(a)(2), and 300.526(c) . .. -
--Finality of decision; appeal; and impartial review .......cooeeveeeeiieeeenanns - | 300.510(d)
--Findings of fact and decisions . ..........co0u0es « | 300.509(a)(5)

e To State advisory panel... 300.509(d)
--Hearingrights............. . |300.509
—Impartial hearing officer . ...ovueuuriiiiiiiiiiiiietiieeereattteeeneseeeseseesanns 300.508

e See "Hearing officer(s)" ........... -
—Parent notice to public agency.......... . . | 300.507(c)

e Model form to assist parents.... 300.507(c)(4)

e Right to hearing even if notice not given . N 300.507(c)(4)
--Parent request for hearing (discipline) ......... «.. | 300.524(c)
—Parental rights at hearings..........ocuu0. . ceeee ... | 300.509(c)
~Pendency (StaY PUt) o e vvuerenenerieiesaseacieseensnianens ... | 300514
—-Prohibit evidence not introduced 5 business days before hearing . 300.509(a)(3)
--Record of hearing .............. ..., tetesereresteateniranan 300.509(a)(4)
--See "Civil action;" "Courts;" "Procedural safeguards;" and "Tlmehnes" . -
~-Timelines and convenience of hearings—reviews ........ P 300.511
EARLY IDENTIFICATION AND ASSESSMENT (definition) . .......ccociieiiaiinan.s 300.24(b)(3)
EDGAR (Education Department General Administrative Regulations)..... [ 300.30
EDUCATIONAL PLACEMENTS (LRE) .. ccutieiiniietintciatassnncsnsoncanscnanses 300.552

17
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ED-EN

EDUCATIONAL SERVICE AGENCY (ESA)

—Definition........... 300.10

--In definition of "LEA" 300.18(b)(1)

--Joint establishment of eligibility (Re-EQAs) .. | 300.192(b)
e Additional requirements (Re&-LRE) .. ...oovtiiineiiiinieiinntesnacscsnnees veees | 300.192(c)

EDUCATION RECORDS (definition) .......... 1 tsesersceesssesese 300.560(b)

ELEMENTARY AND SECONDARY EDUCATION ACT
—Coordinated services system ........ccoueee F T R RN J 300.244(c)

—Excess cost requirement ....... 300.184(a)(1)(ii)
—Former Chapter 1 State agencies . . . «. | 300.713
—-Schoolwide programs...... cesene . 300.234(a)
ELEMENTARY SCHOOL (term in EDGAR—34 CFR77.1) .ccovevuennnn veseeseenaaes | 300.30

ELIGIBILITY (CHILD-STUDENT)
--Children with specific learning disabilities (documentation of eligibility determination) .... | 300.543(a)

—Determinant factor for ......coooeeeiiiieiin PPN 300.534(b)(1)
—Determination of eligibility ......... ceeeeersssrearens .. | 300.534
--Developmental delay (non-use of term by LEA for)..... <+« | 300.313(a)(4)
—Documentation of eligibility (to parent) ............... -+ | 300.534(a)(2)
—Graduation with regular diploma—termination of . . 300.534(c)(2)
--Lack of instruction in reading or math........... 300.534(b)(1)(i)
—Limited English proficiency........... 300.534(b)

—Procedures for determining a child’s eligibility (see §§300.126 and 300.530-300. 543)
—Public insurance (Risk loss of eligibility for home-based waivers) .

300.142(e)(2)(iv)(D)

--Reading or math (lack of instruction in—as determination factor) 300.534(b)
--Students with disabilities in adult prisons.............. ereees <o« | 300.311(b)(2)
~Termination of eligibility ..........ccoiiiiiiiiiiiiiiiiiiiinien, Cetererenieeenes 300.232(c)
—Transfer of rights (special rule) ....... 300.517(b)
ELIGIBILITY (PUBLIC AGENCIES)
--Hearings related to (see "Hearings—Hearing prncedures") T -
--LEA eligibility (see "LEA") .. .ovieteiiieteennnencannss Ceeeeaen -

e  See joint establishment of (see §§300. 190 and 300 § L7 -
--State agency eligibility 300.194

e See "State agencies" ......... S -
—-State (see "State ehglblllty") ................. . -
--Secretary of the Interior (see 300.260: 300 Y Y ) e T T T T T ceesetreesene -
EMOTIONAL DISTURBANCE (definition) ....ocovvecnrnenen teescencestantanstnnas 300.7(c)(4)
ENFORCEMENT
--Confidentiality (State policies and procedures) .........coeteeeiuroecincenrancenecnns 300.575
--Department procedures (see §300.587, (b)(2), (3), (d), (d)(2), and (e)) . R
—Referral to law enforcement authorities .......ccoiieiiiiieceiiiannns Ceeerereteseanns 300.529
—Regulations that apply (34 CFR Part 81 General Educatlon Provisions Act—

Enforcement) ......ooeeeeeeecececcaccscscnscons cecesressessesnane cececsereenne 300.3(e)
—State policies and procedures (conf dentiality) ........ B ceseresesiaes 300.575

134



Off.

of Spec. Educ. and Rehab. Services, Education

Pt. 300, App. B

EN-EX

ENTRY LEVEL REQUIREMENTS (PERSONNEL STANDARDS)..... tesesencoenns cese
EPILEPSY ...vvvieinnnncnns teeceseessnrsnns cesenens ceenens cesssenas ceeeseasene
EQUIPMENT

—Acquisitionof ...... .

—Definition........cc00neen

ERRONEOUSLY CLASSIFIED CHILDREN (Recovery of funds) . ........... sesessesens
EVALUATION

—-Assessments in (see §§300.32(b), (¢)(2), (§), 300.533(a)(1)(ii), (d)(i)(ii), and (d)(2)) ... ...
—Basic requirements (see §§300.320-300.321, and 300.530-300.536) ......

—Comprehensive (identify all special education needs) .......coovveeveaeens
—Definitionof ....coveiiiiiieiiaans cerenee

—Evaluation procedures ......ooeeeeteutestsseceecsrcsnsrescanans

—Evaluation report to parents..... R TR

—Existing evaluation data (review of) .....

--Graduation (evaluation not required for) ..

—Independent ed ional e ion (IEE) ... .

—Initial evaluation (see §§300.320 and 300.531) ..
—Parent right to evaluation at public expense ...
—Recvaluation (see §§300.521 and 300.536) ...
—Report (of evaluation) to parents........ .o .
—Review of existing evaluationdata............. T R

EXCEPTION
--Charter schools exception (joint eligibility) .......coooiiiiiiiiiiiiiiiiieiieiiieaenee
—For prior State policies and procedures .......c.ceeeittititreietietitiiiititiiiiaans
-~To FAPE
e For age ranges 3-5and 18-21........ F R R
o Forcertainages.....cooeeeeececcances
e For graduating with a regular diploma . Ceeereseeeasttitetseteenns
e For students in adult Prisons.......ceceeeeeteceettecenatecnascccncsassnscccne
—Students incarcerated . . .
—Tomaintenance of effort . ....eevueeeeereeeoteeesreeecssessassecsassnsenscasannsns

EXCESS COSTS...... esecsesss seeesevecenes [PPRPIN [P PPN ceeereecaesianne
—Definition............ .
—Joint establishment of eligibility . . .
—LEA reqUirement . o voueueeneasossessoetessnsssesasesancesosesacstsssaccssscncns
—Limitation on use of Part B funds ..

300.136(a)(1)

300.7(c)(9)(i)

300.756
300.10

300.145

300.532(h)
300.500(b)(2)
300.532
300.533(a)
300.533(a)
300.534(c)(2)
300.502

300.502(b)
300.534(a)(2)
300.533(a)

300.190(b)
300.111

300.300(b)
300.122
300.122(a)(3)
300.311(2)
300.122(a)(2)
300.232

300.184
300.184(b)
300.185(b)
300.230(b)
300.184(c)’
300.185

300.533(a)
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EX-FA
EXPEDITED DUE PROCESS HEARINGS ... .ciitiutintireonststscrscnscnssesanans 300.528
—Authority of hearing officer ........... B R 300.521
--LEA request for (re concerns of school personnel) .......ccoevieiinciaaanns 300.526(c)
--Parent appeal (hearing requested by parents)... eeeeeaas .. | 300.525(a)(2)
—Request by school personnel .......coeiiiuueiiiieeeiieeeenneeeeansssssssscenssannns 300.526(c)
EXPULSION (See "suspension and expulsion') ......covieeiiinierenneeeennecscanennnns -
EXTENDED SCHOOL YEAR (ESY) SERVICES 300.309
—DefiNition ¢ o vvvveeereretiittittetitittttettetetnnnnnns 300.309(b)
EXTRACURRICULAR
—IEP content .......... . . 300.347(a)(3)(ii)
--Nonacademic services . . . 300.306
—Nonacademic settings 300.553
FACILITIES
—Alteration of . ..o oviiitretriiiittttieiarteenaann eesesescecensessnsescansrassonse 300.756
—Children in correctional facilities . . .ovvveiineeiiiieeiieeeiiieeeinennn, eeeeiaaa 300.622(a)
—Children in private schools or facilities (see §§300.402(c), 300.450, 300.460, and
300.462(e)) . .... seeessescsescnnssnscsnsscsonss e -
--Construction or alterationof........ .. | 300.756
—Correctional facilities .. ...covvieeeeiiiieneiinnaann, 300.622(a)
--Physical education (in separate facilities) . . ... ..ottt 300.307(d)
—Private schools and facilities............ ver ] 300.2(c)
—State and local correctional facilities....... «o. | 300.2(a)(1)(iv)
—Termination of expenses for constructionof ......... ooe ... | 300.232(d)
FAMILY EDUCATIONAL RIGHTS AND PRIVACY ACT (FERPA)
—See "Confidentiality" .. ...covittiiereriiiieeeeettttetesccccccnanns cecscrecenee -
FAPE (A-N)
--Basic requirement (see §§300.121 and 300.300) ....... O R R -
—Child find and FAPE .. .« | 300.300(2)(2)
—Definition....coooovvieennnanss ves . .. |300.13
—-Exception to FAPE for certain ages...... .. <. | 300.122
e Children aged 3, 4, 5, 18, 19, 20, or 21 L, 300.122(a)(1)
—See also exception for ageranges 3-5and 18-21 .......iciiuiiniiniicinnnncnns 300.300(b)
* For students graduating with a regular diploma .. . | 300.121(a)(3)
e For students in adult Prisons .......cocoveeiuieeienenetiencanenens heeeeieieeae 300.122(2)(2)
—See also §300.311(2) e vevvnnreernrnereenertoanaroccnatsstasrstortttetnanens -
—For children:
e Advancing from grade to grade..... cteceeccesencccsssessnsrens cetereeasatens 300.121(e)
e Beginningatage3..............00n R B 300.121(c)
e OnlIndianreservations.............. . ... | 300.300(c)
o Suspended or expelled from school .. vees e eeeeiiie i, 300.121(d)
—See also §300.121(8) c e ceeveerrrcrertrsocrtsonestastrttsettstotasscnns ceeee -
—-General requirement (see §§300.121 and 300.300)...... vee -
—Methods and Payments . ..c.oeuveeneeneensenacnns Cereereeaieeieeaieaaens PN 300.301

20
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FA-FU
FAPE (P-Z)
—Private school children with disabilities

e Placed by parents when FAPE is atissue .......o0o0ueuienns ereetirsaeaseenas 300.403

e Placed in or referred by public agencies (see §§300.400-30C. 402) teeessesessnnasenae -
~Provision of FAPE .......u0vevnn... Cereeeees 300.300
—Reallocation of LEA funds (re FAPE—adequate) 300.714
—Services (and placement) for FAPE:

e Address all of child’s special education-related services . . 300.300(a)(3)(i)

e Based on unique needs (not disability) ................ .. | 300.300(a)(3)(ii)
--State eligibility condition . . ... N et reeeeeerieeaa, et ieeere e, 300.121
FAX (FACSIMILE TRANSMISSION)
—Department procedures (re State eligibility —see §300.! 585(1\), (b)(3), and (c)-(€)) . vt ceee -
—See also §300.486(), (b)(3), aNd (€)=(E) + + e vveeeeenrenrenrseocnasnannes F A -
FERPA (see Family Educational Rights and Privacy Act)..... tesesttitecsesans ceseseeen -
FILING A CLAIM (PRIVATE INSURANCE)........ F N ceeeerereanas 300.142(e)(2)(iii)
FILING A COMPLAINT (STATE COMPLAINT PROCEDURES)..... IR PR TP .. | 300.662
FILING REQUIREMENTS
—By-pass (re private school children) ............. teesverecnasans PR R TR eeeens 300.486
--Department procedures (re State eligibility) ..........cooiiiiieiinan... PR R TR TR RPN 300.585
FINALITY OF DECISION ............ cerecercnsanss ieereeeens tresececnranaes ... | 300.510
FINANCIAL COSTS (definition) . ... ovvvvuenrnenan. Ceeeereereieaeas Cetereecesesnans 300.142(e)(2)
FORMULA
--Allocations to LEAs ........ D N Ceeeeteeiiesteiiaeeeennaas 300.712
--Allocations to States (see §§300.703; 300. 706—300 ) 11) I -
—Private school children............ 300.453(a)
—SEA set-aside funds—distributed by ... «+ | 300.370(c)
—See also §§300.156(a)(3), 300.185(a)(2), 300.370(c), 300. 703(b), and 300.706 ...... Ceeeeeas -
FOSTER PARENT ................ cresecesnnane Ceeeececeecetatasnresesesantetnnas 300.20(b)
FREELY ASSOCIATED STATES AND OUTLYING AREAS .....ctvverneennennennnnnn 300.717
FULL EDUCATIONAL OPPORTUNITY GOAL (see §§300.123-300.124) .......... Ceeeaen -
FUNCTIONAL BEHAVIORAL ASSESSMENT..... eeeeeaeaees ceeteceraterencnenans 300.520(b)(1)
FUNDING MECHANISM—LRE........... teerssesaasnine Cerreeieieene ceerereneaes 300.130(b)
FUNDS (see "Use of Funds")......... cesscncencnns teetetriiecaanas PR TR T POPPRN “es -
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GE-HE

GENERAL CURRICULUM

—Discipline (continue participating in)........ Ceeersttaiiiiteiieaaes B PR R R 300.522(b)(1)
—Evaluation precedures

e Beinvolved in and progressin..... 300.532(b)(2)(i)

e Review of existing evaluationdata......... 300.533(a)(2)(iv)
—IEPs

e Measurable annualgoals............ovuuenne eeeeeeetittettietetitttetienans 300.347(a)(2)(i)

o Present levels of educational performance........ . 300.347(a)(1)(i)

e Review and revision of IEPS .....ocuvvnnennnns ceeeees 300.343(c)(2)(1)

o Special education and related SErviCes . .....ovueveeeeernersnrnaans ... | 3001.347(a)(3)(ii)
B 100 2 U . . . oo | 300.344(2)(4)()
~LRE (placements) . .....oeueeneenannanan N . veven. | 300.552(e)
—Specially designed instruction (Definition) 300.26(b)(3)(ii)
GENERAL SUPERVISION (SEA responsibility for) . ....cooviiiiiiiiieiiiieeieinnnes 300.141
GOALS
—Annual goals (In IEP—see "Annual goals") ......coiviiiiiiiieiiirieiieninenieenannns -
—Performance goals and indicators . . 300.137

o Use of State-level funds to meet.....oueeveueeerensosenosonns .. . 300.370(a)(6)
--School-based improvement plan (see §§300.246(c) and 300.248) -
GOVERNOR (adult prison) .......... ettt et e e e earaes 300.600(d)
—See also "Chief executive officer" ........ -
GRADUATION
--Evaluation not required for ................... et eee it ettt et et aaaaaas 300.534(c)
—~Exception t0 FAPE .. ..ovvvuuetinierennesenneesonneasannes Cerreeees 300.122(a)(3)
—Graduation rates as performance indicators............ e, .. | 300.137(b)
—~Written prior notice required . .......oooeeuaess ettt 300.122(a)(3)(iii)
GRANDPARENT OR STEPPARENT (definition of "parent") .......ccuveeeruereennanns 300.20(a)(3)
GRANTS
—~GrantstoStates.......ccovieneennn. veseone . 300.701

e Maximum amount..... 300.701(b)

e Purposeof... 300.701(a)
—See "Subgrants" .......... cececenns teeeestteteteetetetttttecnnestteseereannaane . -
GUARDIAN (in definition of "parent™) .......ceeviieeenieeccaneccanans veseeansasess | 300.20(a)(2)
GUARDIANSHIP, SEPARATION, AND DIVORCE (RE PARENT’S AUTHORITY TO

REVIEW RECORDS) .t ttiiuuetertiaeeeesnseessasssssssesnsscssnssssnnsscennans 300.562(c)
HEALTH AND HUMAN SERVICES (Secretary 0f) « e covvveteeracnreeessasacnenenans 300.260(b)(1)
HEARING AIDS—proper functioning of . ...ccovevieeieeieeieceecicencsnecnssascanss 300.303
HEARING IMPAIRMENT (see §§300.7(a), (¢)(2), (3), (5), (10)(ii), and 300.24(b)(1)(i)) . ... .. -
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HE-HY

HEARING OFFICER(S)

--Additional disclosure of information requirement .......... S e 300.509(b)(2)
—Attorneys’ fees . ...ovveerereneattcenoresiaerocnnns 300.513(a)(2)(i)(c)
—Authority of (discipline) ........ccooeiiiiaa.. 300.521

—Bypass (private school children w'lth dlsabllmes) 300.486(d)
--Change of placement

e Hearing officer decision agrees with parents .........coeeieeeennnccenns ceeereas | 300.514(c)

e Hearing officer may order.....c.oevieeeureeeenronsonsencessenscnsensonnses 300.521
—Discipline (see §§300.521, (b)(1), 300.525(b), 300.526(a), (c)(2), and 300 528(:)(2)) - .
—Expedited due process hearing (discipline) ................ ceeetesessnsccnanns 300.528(2)(2)
—Impartial hearing officer .................. 300.508
--Parent appeal (discipline—see §300.525(b)) .. .ccvvveeeienreiiactiientccnnnnians -
--Placement during appeals (see §300.526(a), (c)(2)) . . .o -
—-Private school placement when FAPE is atissue......ccooieeieiatieinnrcnnneancnnnes 300.403(c)
—Recruitment and training of ...... eeeseesaasaaaen 360.370(b)(2)
--Reimbursement for private placements by parents..... cene . 300.403(c)
--Requests for evaluations by .. ..o coiuiiiiiiiitiiiiiiiiiiieiiiiiiiiiiitiiieneinns 300.502(d)
HEARING RIGHTS....... feeerereetreaaaens seeesesscrssesens Cereeeitieetaeiaenn 300.509
HEARING-HEARINGS PROCEDURES
--Due process (see "Due process hearings") ....ccoveieiiiiiaciecnnnnns -

--Public hearings on policies and procedures........ 300.148(a)
(See also §§300.280-300.284) ............... eeee -

--State and local eligibility

e  LEA eligibility ..........c0oiiane, 300.144

e Notification in case of LEA ineligibility «... | 300.196

e State eligibility (Notice and hearing—see §§300.113(b); 300.581-300.: 587) ............ -
HEART CONDITION . ...ivtiinnennennrennnnns e eeteeeieetaeibetaettetirarenaans 300.7(c)(9)(i)
HEIGHTENED ALTERNESS TO ENVIRONMENTAL STIMULI.......cocoiviiuiannas 300.7(c)(9)
HEMOPHILLIA............ vesessnes e teeeeeeaetittieetttaestetertseteeanenaae 300.(c)(9)(i)
HIGHEST REQUIREMENT IN THE STATE applicable to a specific profession

Or disCiPline .o v vvniieiiiiiiiiiiieeeeeeeeeesasnnrensenaanssssssessassessaaans 300.136(a)(2)
HIGHLY MOBILE CHILDREN (e.g., homeless and migrant children) ................... 300.125(a)(1)(ii)
HOMELESS CHILDREN . .......ccc00uenn P N 300.125(a)(1)(ii)
HYPERACTIVITY (attention deficit hyperactivity disorder) ........cccoveviiiiannann. 300.7(c)(9)(i)
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LIL
IEE (see "Independ, d ion evaluation")....... tevecasensans teeesesstesseccrcone -
IEP
-—-Accountability ............. ceeseeertcannanaae ceecneas P 300.350
—Agency responsibilities for transition services............. ceee . | 300348
--Basic requirements (see §§300.340-300.350) . ... cevviniinannnn ee -
—Consideration of special factors....... . P ««+ | 300.346(a)(2)
—Content of IEPS .......... . . | 300.347
—Definition....... 300.340(a)
—Development, review and revision of . <+« | 300.346
—IEPmeeting .....cooovnniiiinnnnnann eoee | 300343
~IEP or IFSP for children aged 3 through 5 ......... Cesessecneterenans ceseeencneesnes | 300.342(c)
—IEPteam................ etetecieatieetetetanatenns «oo | 300.344
-Modifications of IEP or placement (FAPE for students in adult prisons) <o | 300.311(c)
—Parent participation ........oviiiiiiiiiiiiiiiiiiiiene. N ... | 300.345
--Participating agency (definition) . . 300.340(b)
--Private school pl ts by publlc 30.349
--Regular education teacher (see "IEP team") vee vee -
--Responsibility of SEA and other public agencles ........... cessesressssssssetcecssrenne 300.141
—Review and revision of IEPs........ «++ | 300.343(c)
—SEA responsibility for .............. vene . o seeees | 300.341
~State eligibility requirement . 300.128
-Transition services........ 300.347(b)
--When IEPs must be in effect ... 300.342
IEPTEAM........covvnvvnnen PR TN PR TN ceeeseenn SN oo | 300.344
--Alternative educational settmg (determine) ............ Ceeeestiiianaaaas teesesenases 300..522(a)(2)
—Assistive technology (see §§300.308(b), 300.346(a)(2)(V)) . . -
--Behavioral interventions (consider) ................. -+« | 300.346(a)(2)
—Consideration of special factors . . «+ | 300.346(a)(2)
e Assistive technology ........ - « | 300.346(a)(2)(v)
e Behavioral interventions...... . ceteecteccnnnnn 300.346(a)(2)(i)
e Braille needs......... tescsenenrestenccnnan Ceeteeseetineeeeiaaaenn 300.346(a)(2)(iii)
e Communication needs (deafness and other needs) . | 300.346(a)(2)(iv)
o Limited English Proficiency ... ..ovvuereuuneeeeunereeneeeenneeeenneeennneennnns 300.346(a)(2)(ii)
~-Determination of knowledge or special eXpertise . ..........cooeevueerennn. 300.344(c)
—-Dlsuplme procedures (see (8§8300.520(a)(2), 300.522(a)(2), and 300. 523(b) (d)) eee -
--Manif ion determi tesesetescetsenasnasnes teeesencensiasnes ceeccercnacnn 300.523
—Other individuals who have knowledge or special expertise (at parentlagency discretion) ... { 300.344(a)(6)
—Regular education teacher (see §§300.344(a)(2) and 300.346(d)) v e eevveerrreennrnnnn ee -
IFSP (INDIVIDUALIZED FAMILY SERVICE PLAN)
=Definition..........ccoiiiiiiiians 300.16
—IFSP vs.IEP........... . ceee . | 300.342(c)
—Transition fromPart C........oovvevineinnnnss eeen 300.132(b)
ILLEGAL DRUG (Definition—discipline) . . ... testescsscecearancnnns teeessnseeanns .. | 300.520(d)(2)
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IM-IN
300.507
300.508
300.506(c)
IMPROVEMENT STRATEGIES (CSPD) . .evuvutnrireeeesecnensasseescscnssananss . | 300.382
INCIDENTAL FEES (in definition of "at no cost") .....ccovieeeinreeeinrecnennncenns +. | 300.26(b)(1)
INCLUDE (definition) o ovvvueeentenaearesocenseocensesssossssesasssssnsonssnsces 300.13
INCREASE IN FUNDS (0 States) « v vvueeuteateeteeseeasentonsonsesssssossssnssnnan 300.703
INDEPENDENT EDUCATIONAL EVALUATION (IEE) .. 300.502
--Agency criteria (see §§300.502(a)(2), (b), (c)(1), (€)) ..... -
—Definition . ovvieiiiiiiieiiiiii ittt 300.502(a)(3)(i)
—Parent-initiated evaluations ........cocveieiiienonnennsnnssannss eeresseaaaans «v. | 300.502(c)
—Parent rightto........ e teteetetaetttetattteatttteeastttttsstetttereneasrnnnnnn 300.502(b)
—Procedural safeguards notice . 300.504(b)(1)
—Public expense (definition under IEE) .. ...ccovuiteiiiiereniteesieceenansecsnesecnnas 300.502(a)(3)(ii)
INDIAN; INDIAN CHILDREN
--Child find for Indian childrenaged 3-5.......cctttietiiiiiiieiererenenssseeennnnens 300.716(d)
—-Definitions of "Indian" and "Indian Tribe" .......... N Ceeerssectatrntenaens 300.264
--FAPE to children on Indian reservations . .......cooveeceeerosssccsscscasscsccsscnons 300.300(c)
—Payments to Secretary of the Interior for .
e Educationof Indianchildren..........cciiieiiiiiiiiiiieiiiieiiiiieteninnnaanns 300.715
e Education and services for childrenaged 3-5........cc0ivviiiveiiiecieiiaaeene. | 300.716
-Plan for coordination of services.......... iereesetenattetntatennans P eeveens | 300.263
INDICATORS (see "Performance goals and indicators™) .......c.ciiveiinnennnnennnns -
INDIVIDUALIZED EDUCATION PROGRAM (see "IEP") ... .oovviniinninnnnncnnnnns -
INDIVIDUALIZED FAMILY SERVICE PLAN (see "IFSP") ...cvuviiiiianennenenacnnns -
INFORMED CONSENT (accessing private insurance) ........... eeiesessasasaenaeaans 300.142(f)(1)
—See "Consent" .. ..iiiiiiiiiiiiiitiiieeeieanann . -
INITIAL EVALUATION
—Consent before conducting . ...ovuveeeeiineeeieeeeeneeceenoscnesasennas eeeeanees .. 300.505(3)'(1)(0
* Not construed as consent for initial placement....... tecssesssctessssssssascnasss | 300.505(a)(2)
—See §300.20,300.531 ..o iueeiutiiteiitittiittttetttitttettttettieetttanttetenaanns -
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IN-J

INSTITUTIONS OF HIGHER EDUCATION

—CSPD (improvement strategies) .....oooeeesees ceseeesees teeseestetenaccenesrsaneas 300.382(c)
--Definition (see sec. 602(14) of the Act) .. vouvireiiaiireinnineineiientiitiinannanness -
INSURANCE

—Community-based waivers...... tesrcercsnntanan cesesencinces tesesnseecenscntcnns 300.142(e)(3)(i)
—Financial costs (definition) ...... 300.142(e)(2)
~Medicaid ...oouiiiiriieneanns .. . | 300.142(e)(3)
—Out of pocket expense ....ouveee ceees 300.142(e)(2)(i)
—Private insurance ........... . 300.142()
—Public insurance..... [ 300.142(e)
—Risk of loss of eligibility ...... . 300.142(e)(3)(i)
INTERAGENCY AGREEMENTS .

—Child find (SEA and Part C lead agency) ........ cecssescessons teeenrssesssessennnnse 300.125(c)(3)
—CSPD (Collaborative agrecments with other States) . cesensesss .+« | 300.382(d)
—~FAPE methods and payments (joint agreements) ...... -+ | 300.301(a)
—~LRE (Children in public/private institutions)..... ceessesesascnnrsnes veveneees | 300.554
—Methods of insuring services (see §300.142(a), (b)(2), (€)(2)) ¢ ¢ o vvvevenreeenenannnnannns -

--SEA responsibility for all education programs....... P «++ | 300.600(b)
—Secretary of Interior—with HHS Secretary .............. . «++ | 300.260(h)

»  Cooperative agreements (BIA and other agencies) ........ TR «++ | 300.265(d)
—Subgrants to LEAs for capacity building (for).......... tesessssseeateetenserasensans 300.62(d)
INTERAGENCY COORDINATION (see "Coordination of services;" "Interagency

agreements") .......... teseseensinnes R -
INTERAGENCY DISPUTES........ ceeeseneens teeesasessnasesensasanansantnsarnan 300.142(a)(3)
INTERAGENCY FINANCING STRATEGIES......... P PR 300.244(b)(3)
INTERAGENCY RESPONSIBILITIES (TRANSITION SERVICES)....... ereeiieees 300.347(b)
INTERIM ALTERNATIVE EDUCATIONAL SETTING (see §§300.520(a)(1), (2),

300.522, (b)(2), 300.525(b)(2), and 300.526(a), (b), (€)) c e e v eeererncnceneieanenrnennns -
INTERIM FORMULA (allocations to States) . .....oovuteesincenecierineiecaeanaennss 300.703(b)
JOINT ESTABLISHMENT OF ELIGIBILITY (LEAs)... 300.190
—See also §§300.185(b) and 300.192.......ccnuens csesevnscene -

JOINT TRAINING OF PARENTS AND PERSONNEL ......ccviuiininenn. [N 300.382(j)
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J-L

JUDICIAL

—Authorities (referral to) .............. eeseseseseccenseressosevesssenans eeeereeaee 300.529
--Finding of unreasonableness........ eeeee | 300.403(d)(3)
—Pr ding (during pendency) . . teesseicttsetsetctssercnecencnns 300.514(a)
—Review (By-pass) ........... teeesssecnssnscnns . ceresrtcancns .o | 300.487
—Review (of Secretary's final action)..... D Ceeriareeeneaeaean 300.586
—See also:

e Civil action (§§30.504(b)(12), 506(b)(6), 300.510(d), 300.512) ... .. eeeeeeieeiiaa.. -
—See also:

e Court(s) §§300.112(b)(2), 300.122(a)(1), (b)(1)(ii), 300.182(b)(2), 300.125(b)(1),

300.300(b)(1), (5)(ii), 300.403(c), 300.487, 300.512, 300.513, and 300.586) .. .......... -
JUVENILE-ADULT CORRECTIONS FACILITIES (see §§300.2(b)(1)(iv),

300.517(a)(2), 300.651(a)(10)) e ¢+ evevreerenncnnnnanans teceessetestesitecstoneesens . -
—See "Correctional facilities" ........ teeesersserseecnasassnasasons teesccassnsenaes -
LAW ENFORCEMENT AND JUDICIAL AUTHORITIES (referral to) .....coooveveuna.. 300.529
LEA (LOCAL EDUCATIONAL AGENCY) (A-C)

—Allocations to LEAS . ......oiiiiiiiiiniinninenanns PR R TSP P 300.712

e Reallocation of LEAfunds......ccovvneviennnnnns cesens ceee ... | 300.714
—Alternate assessments ....... . Ceeerenaees 300.138(b)
-A d to LEA policies ..oovveviinnniiinneninnnans eeeses [300.182
--Capacity-building and improvement (see §§300.622-300.624) eeeearetiieeeitnans -

e Use of SEA allocationsfor ........cc0vnunes eeeees . veseness | 300.370(a)(8)
~Charter schools and LEAs (see "Charter schools") ......... Ceeeeriieetetiiatattnaaes -
--Child count

e Privateschoolchildren........ccooiiiiuiiiiiiiiinienennrenecnnsnnes eeetinaeens 300.453(b)

e Procedures for counting all chlldren served . 300.754
~—Child find

e For private school children....... . 300.451

o Indian children aged 3-5. . 300.716(d)
—Conditions and terms 0[ reimbursement . . ... vee 300.142(a)(2)
—Consi y of LEA policies with State polici 300.220
LEA (D-E)
=Definition of . .. ...euiiii i i i i i et r i, cees .. | 30017
—Developmental delay (use of term by LEA) .. | 300313
—Discipline (see §§300.520(b)(1), 300.523(a), 300.526(c), 300.527(a), (b), (d) .+« v v evv... e -
—Eligibility conditions (LEAs)

e General (see §§300.180-300.185) .............. . ceee -

e  Specific (see §§300.220-300.250) . . -
—Enforcement (by the Secretary)...... . 300.587(a)(2)
--Exception for prior LEA policies ........covevieiieinann. . ... | 300181
--Excess cost requirement (see §§300.184-300.185; 300.230(b)) ..... ceees
—Expenditures for private school children................... . . 300.453
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L
LEA (F-L)
—-Former Chapter 1 State agencies........ccoeveeeeacaces ceeenes creesecsesenscsons .. | 300.713(a)(2)
—Good faith effort re qualified staff . [ 300.136(g)
--Hearings (Re LEA eligibility) ...... . 300.144
~Ineligibility (notification by SEA) ....ccvcuiniarincnnnes .o .. | 300.196

e Public noticeby LEA............. teecesssecacassetesasen 300.196(b)
—Infants and toddlers (transition planning) ....... 300.132(c)
—Information for SEAs (on assessments goals) . ... 300.240
—Input on how State allocates funds for priorities . . . 300.156(a)(2)
—Interagency disputes . . 300.142(a)(3)
—Joint establishment of ehglblllty (see §§300.190-300.. 192) . -
—LEA and State agency compliance............. cecesasescasene cesenesssenrs veeesss | 300.197

o SEA notification in case of ineligibility ......... Cerreeeeieeenaaes Cereeeeeeeaas . | 300.196
LEA (M-P)
--Maintenance of effort/Exception (see §§300.231-300.232) .. ...cvvvennrennnrennenccannnns -
—~Methods of ensuring services (see §300.142(a)(1)-(3), (b)(2)) . . . -
—~Modifications to policies by LEA .. ......c.oiuiiiiniianns .. | 300.182(a)
--Noncompliance (SEA reduction of payments) . . 300.197(a)
--Participation in assessments ..........co0000e 300.138(b)
--Payments to Indian children..................
—-Personnel shortages (Use of SEA funds to meet) . . eee .. | 300.370(a)(4)
~—Personnel standards (good faith effort) .............. . .. | 300.136(g)
—Private school children (see §§300.451, 300.453, 300. 454(b), (c), 300 455(b),

300.456(b)(1)(ii), (2), 300.457-300.461) .......... teessesacssensceses Cerbeteeriaeeans -
--Public agency (in definition of) cecesescnsenscanans veees | 30022
LEA (R-S)
--Reallocation of LEA funds........ ecersetesasnntennan eeeseeseasssentessaneanen . | 300.714
—Reduction in payments from SEA .......cciitiiiiiiiieiiiiiaiincieinne . .. | 300.197(a)
—Reimbursement from other agencies for services (see §300 142(a)(2), (3), (b)(l)) . . -
—SEA (allocations—subgrants to LEAs) ...... R e 300.370(a)(8)
—State-level nonsupplanting.......cco0eeeinnnns Ceseesenan ceeseess | 300.153(a)
—Subgrantsto LEAS ......ccceeneees eessesscscsscrncreeas . cerecesenans ... | 300.711

o For capacity-building and improvement (see §§300.370(a)(8), 300.622-300.624) .. -
--Suspension and expulsion rates (see §300.146(a)(1), and (b)...... [P -
LEA (T-2)
—Technician assistance to LEAs (with SEA funds)..... S «eeo | 300.621
—Timely provision of services........ ceceseseee 300.142(b)(2)
—Transition planning conferences (Part C to B) . 300.132(c)
—Use of LEA allocations for direct services ............... cees ... | 300.360
—Use of Part B funds for coordinated services system (not more than 5% of LEA”

grant)...... ceeesenseess cesescsscnsane ereas . 300.244(a)
—Use of SEA allocations

o For capacity-building . ..........c00vtns 300.370(a)(8)

e To assist in meeting personnel shortages ............ Cheranes 300.370(a)(4)
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L-M
LEAD POISONING......... ceeesesecnssnnse tecrsesssesetecttcesttrseseeccnatnans 300.370(a)(8)
LEAST RESTRICTIVE ENVIRONMENT (LRE)
—Children in public or private institutions . .....ccooovveierieciacns Lesesssssssnnsens 300.554
—Continuum of alternative placements.... . | 300.551
—Ed ional service agencies (additional requirement).... s . . | 300.193(c)
—Monitoring activities ............... T RN . .. 1300.556
~Nonacademic settings .....oooveeinecnnennens .. | 300.553
--State eligibility requirement..... . . | 300.130
—Technicai assistance and training ..........co0veunn Getesessessnseraseseessnsansns . | 300.555
LEISURE EDUCATION..... Cerresnesessananes Ceteecteteettaniectactetsanienann .+ | 300.24(b)(10)(iv)
LEP (see "Limited English proficiency").........cc00u0. teceeecctesacennnssencnnans . -
LEUKEMIA......cootiiiniinnnnnennns teeeesecntetantacecasertcntstsessrcnsenaren 300.7(c)(9)(i)
LIMITATION ON USE OF PART B FUNDS (€XCeSS COStS) ¢ o vt eveeuresoansonsosananann 300.184(c)
LIMITED ENGLISH PROFICIENCY (LEP)
--Assessing a LEP child (Evaluation procedures) .......ccooieviineeeiineecsnnsccannss .« | 300.532(a)(2)
—In development, review and revision of IEP........ 300.346(a)(2)(ii)
-In "native language" (definition).......... . | 300.18
--Not a determinant factor for eligibility ................... o000 teeteestetaneeeeane 300.534(b)
LOCAL EDUCATIONAL AGENCY (see "LEA")
LOCATION-NATURE OF SERICES (DIRECT SERVICES-SEA) ............ cesrecenns 300.361
LRE (See "Least restrictive environment") .......coeveiiiniennnss Ceterreeeceniaaeann -
MAINTENANCE OF EFFORT
“LEA . ciiieeitennnnnn ceescsceteectattrstacternaeans ceeseecsesererertttananans . | 300.231

o Exceptionto.......ciooiiiiiiiiiinnen DR ceeenans 300.232
—State . .. | 300.154

o Waiver.......coiiviiiniiinnans tesestesstsccssesstestasanes tesrssencesannns 300.589
MAINTENANCE OF STATE FINANCIAL SUPPORT .......ccc0vuenenn tesessssasens 300.154
MALADJUSTED, SOCIALLY ....covvvtvvunnnnnnny, evenae tesesessesccecnesrncsacens 300.7(c)(4)(ii)
MANIFESTATION DETERMINATION ....ouiiuiiiiinennnnnennes J S 300.523
--Behavior not manifestation of disability . cecstessestennnnsses eeeess |300.524
—Conduct of review . .+ | 300.523(c)
—Decision........... . .. | 300.523(d)
—Deficiencies inIEP............. . . | 300.523(f)
—Hearing officer (review of decision) ................ coees . | 300.535(b)(2)
—Individuals to carryout....ceccovueeecnnnns 300.523(b)
—Parent appeal 300.525(a)
~Review by IEP team (other qualified personnel) . 300.523(b)

(see also §300.523(c), (d)) e eevreecneeanenannans -
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M
MEDIATION
—CoStOf e vvvnvnnnnanns ceeess ceecusiececesesnnssnenes teesesasrcecnsennes sessscens 300.506(b)(3)
—Establishment . .....cooiiitiiaiinniincnnncnnes ceessnncense eeesseessessarcsnscens 300.506(a)
—~Mediators

o Impartiality of . . 300.506(c)

e Listof..... ves 300.506(b)(2)(i)

e Qualified and impartial ....... 300.506(b)(1)(iii)

¢ Random selection of ... 300.506(b)(2)(ii)
~Meeting to encourage ....... .. | 300.506(d)
~-Parent refusal of consent .......covevveennnn . . ... | 300.505(b)
—Procedural safeguards notice .....,....... . . .. | 300.504(b)(9)
~—Public agency (inform parents of) ........ .. | 300.507(a)(2)
--Use of SEA allocations to establish ... 300.370(a)(3)
~Voluntary .....ceeeveenennnnes . cens .. | 300.506(b)(1)(i)
--Written mediation agreement ........... ceeee 300.506(b)(5)
MEDICAID
—Children covered by public insurance (see §300.142(e)(1), (e)(2)(i), (i)) -
—Coordinated services system (e.g., Medicaid) ......coooeeuenns coen ceeees <o« | 300.244(b)(2)
—Financial responsibility of each public agency ... Ceereaee ..« | 300.142(a)(1)
—Medicaid reimbursement .......... ceees . E R R 300.142(b)(1)(ii)
—Methods of ensuring services (see §300.142(a)(1), (b)(1)(ii), (e)(1), (2)(i), (B)(2)) e e v e vrureen -
--Non-disclosure of personally identifiable information without consent.......... oo | 300.142(e)(3)(ii)(X)
—Proceeds from public or private insurance ............ IETTETTTREN ceeene «v. | 300.142(h)(2)
--Public agency may use Medicaid ............. sssecesoseve ... | 300.142(e)
--State Medicaid agency (see §300.142(a)(1), (€)(2)(i)) + <« ...« ceeecescseneascensoas eeeen -
—Title XIX of the Social Security Act (Medicaid —see §§300.142(i), 300.244(b)(2), and

300.601) ...... cecesscesscnans cevesssacasesesastsnees T -
MEDICAL

—Educationally relevant medical findings, if any (criteria re a specific learning disability) ... | 300.543(a)(5)
—Medical services

e Definition............... P TR 300.24(b)(4)

o For diagnostic or evaluation purposes........coceeceeeecens ceseeen «v. | 300.24(a)

M dum of agr (Interior-HHS medical) . 300.260(h)(2)
-N dical (residential pl 1) FPN 300.302
-Referral for medical attention

e Audiology.........e0n sessssessensesscnrese cesens ees .. | 300.24(b)(1)

o  Speech-language pathology services .......ccecueese ... [ 300.24(b)(14)
—Relationship of Part B to other Federal programs.......cooeececeecns 300.601
MEETING(S)

—Definition ......coeeeenenns teessseesensses 300.501(b)(2)
~IEP (see §§300.342(b)(2), 300.343,300.349(b)) . . e cevvenes -
—Parent participation in (see §300.501(a)(2), (b)) . -
—Services plans for private school children . 300.454(c)
—State advisory panel (see §300.653(c)-(f) ... . -

—To encourage mediation .....ooveneucnccncncnnses . 300.506(d)
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M:-N
MENTAL RETARDATION (definition) . .....vveeeiuneeennnneannnns ceerreeaaa.
METHODS OF ENSURING SERVICES ........ ceseavecrennnnrisenatroarennsres

MIGRANT CHILDREN (CHILD FIND—HIGHLY MOBILE CHILDREN) ..............

MINIMUM STATE COMPLAINT PROCEDURES................

MODIFICATIONS IN ADMINISTRATION OF ASSESSMENTS . ..ciuvirtennrncnncens
-IEP content

MONITOR; MONITORING ACTIVITIES

-All ble costs for ing..ovevenns S
—Child find (SEA monitoring) . . .
“IEPS....coeiiiiinniaiinnnnnns

—LRE (SEA monitoring activities) ...
—Private school children—SEA monitoring
—Secretary of the Interior (see §300.260(2), (i)) « .+ cvvveeernererirrreseoresnnesscnnnnas
—State advisory panel—functions (Advise SEA in developing corrective action plans).......
--Use of SEA allocations for monitoring.......ccooeeeiiieeeiiineecseecannanans
—Waiver (State's procedures for monitoring) .
e Summary of monitoring Reports...... ceerenee cesessasrrececsssstssesssssssssns

MULTIPLE DISABILITIES (definition) ...... teetseeeetttcactnsrceacasesnnssaannnns

NATIVE LANGUAGE
—Definition ..........coviinn
—Definition of ""Consent"
—Evaluation procedures (Tests in native language) ......
—Parent involvement in placement decisions.......
—Parent participation in IEPs (Use of interpreters) . .
—Prior notice

e Notice in native language..........

e Notice translated orally.........

e  Stepsif not a written language ...........c00000e

NATURE-LOCATION OF SERVICES (DIRECT SERVICES-SEA) ......cveviinvnennnnn
NEPHRITIS........ccooiiniiiniinnnnnnn teeseessetersscnnssacnassoananscanes

NONACADEMIC
—Activities —participate in (IEP content) . .....covueieiineineieenaeiaenaninnns ceserans
—Services and extracurricular activities (equal opportunity to participsie in)
B L 411 - P

NONAPPLICABILITY of requirement that prohib:is ingling pp g
of funds....coviiiiiineiinienniieiantenesetseesntcnnnnnans teseessccttettenneans

NONCOMMINGLING .« vtutitrasetssesansesasssssossasesscesassssscnsnsssasans .

300.7(c)(6)
300.142
30.125(a)(1)(ii)
300.661

300.138(a)
300.347(a)(5)(i)

300.621(a)(2)
300.125(b)(3)
300.128(b)(2)
300.556
300.402(a)

300.652(a)(4)
300.370(a)(2)
300.589(c)(2)(ii)(B)
300.589(c)(3)

300.7(c)(7)
300.19
30.500(b)(1)
300.532(a)(2)
300.501(c)(5)
300.345(e)
300.503(c)(1)(ii)
300.503(c)(2)(i)
300.503(c)(2)
300.361
300.7(c)(9)(i)
300.347(a)¢3)(ii)
300.305
300.553
300.372

300.152
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N

NONDISABLED STUDENTS

--Definition of "at no cost" (incidental fees) . . 300.26(b)(1)
--Disciplinary information .......c.ociiiiiiiiiiiiiiiiiiiiaeen 1P 300.576(a)
--Exception to FAPE for age ranges 3-5 and 18-21 (see §300.300(b)(2), ®)i) .. -
—Excess cost requirement . ........ F O R R PR .. | 300.184(c)(2)
—General curriculum (same as for nondisabled—see §300.347(a)(1)(i), (2)(i) .. . . . -

-IEP content (see §300.347(a)(1)(i), (2)(i), (3)(iii), (4), (D(i)) .« e evren . .. -

—LRE (General requirement) ......cccoeeeteenessccenses .. | 300.550(b)(1)

e Nonacademic settings....... ETTTTRTIN . | 300.553

e Placement......... Ceeeenes . . .. | 300.552(c)
—Program options ........... . ... | 300.305
-—Regular physical education . 300.307(b)
—Reports relating to assessments . . 300.139
—Services and aids that also benefit .. .. 300.235(a)(1)
--Supplementary aids and services (definiti .. | 300.28
—Suspension and expulsion rates................ . .. | 300.146
NON-DISCLOSURE of personally identifiable information without consent ............... 300.142(e)3)(iD)(T)
NONEDUCATIONAL PUBLIC AGENCY
—Methods of ensuring services—see §300.42(a), (a)(2), (b), and (b)(1)(ii) « v evvvenenennnn. -
—Obligation of . ....... ceeesessenee ceeesesnesecenssane eeetaaeritee et 300.142(b)

e May not disqualify eligible Medicaid service b provided in a school context .. ... 300.142(b)(1)(ii)
—Reimbursement for servicesby ............ tectesrsetenenen eeeeeseeeeeraeeeaaanes 300.142(b)(2)
NONMEDICAL CARE (RESIDENTIAL PLACEMENT)..... sesesenreesssasnrsanaonss 300.302
NONPROFIT (term defined in EDGAR at 34 CFR 77.1)..... Ceeeeeneeeietaraeariaeaeas 300.30
NONSUPPLANTING
—Excess cost requirement (Re children 3-5 and 18-21)............. N 300.184(c)(2)
--LEA nonsupplanting ........ ceeseresaeiaanens . .. | 300.230(c)
—Nonnppllcablhty to State—level activities.... .. | 300.372

State-l B eerenncncnnans .. | 300.153
-Waiver of reqmremem ............ [ SN 300.589
NOTICE
—Parent notice to public agency

e Before removing child from public school .......... 300.403(d)(1)(ii)

e Inrequestforahearing........cco0uuee 300.507(c)
-Prior notice by public agency 300.503
--Procedural safeguards notice ees 300.504
—Requirement (LEA and State agency compliance)... 300.197
—To parents (Confidentiality)

e Children on whom information is maintained .. 300.561(a)(2)

o Policies-procedures Re-disclosure, etc. 300.561(a)(3)
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O-P
OCCUPATIONAL THERAPY SERVICES (definition) .............. teectteseacacnas «+ | 300.24(b)(5)
OPPORTUNITY TO EXAMINE RECORDS ......00uevunennnns teeeesececertacnenanas 300.501
ORIENTATION AND MOBILITY SERVICES....... EETITITIIIE N 300.24(b)(6)
ORTHOPEDIC IMPAIRMENT (definition) ....... teeeececnaes S 300.7(c)(8)
OTHER HEALTH IMPAIRMENT (definition) ........ teeercesentasenas I 300.7(c)(9)
OTHER INDIVIDUALS ON IEP TEAM..... treseseeeanaes Seeteceseectencatirianaen 300.344(a)(6)
OUTLYING AREA(S) (AND FREELY ASSOCIATED STATES).............. cesonsnen 300.717
B2 L 1 300.718
OUT-OF-POCKET EXPENSE (PUBLIC INSURANCE)..... teesseseetietctactnecnanns 300.142(e)(2)(i)
PARAPROFESSIONALS
—Prepare professionals, paraprof 300.382(b)
—Use of (personnel standards) ........occeuuenn. . 300.136(f)
PARENT (definition) ...... teeesncecnaes creeecene teeeeeacnnes EITESISEEI T ceeeeen 300.20
PARENTAL CONSENT (see "consent")........ ceeeensaraas ceetessessasscserrransans -
PARENTALLY-ENROLLED CHILDREN IN PRIVATE SCHOOLS
—See "Private school children-enrolled by parents" . . -
—-When FAPE is atissue.......covvuvuvnnnnn. [T TP P T 300.403
PARENT(S) RIGHTS AND PROTECTIONS (A-J)
—Access rights (confidentially—right to inspect and review education records) 300.562
--Appeal (manifestation determination)............. cesssscesenns PR, 300.525
--Consent (see "consent") ........... . -
—Counseling and training . .....ooeveunuiiiiieteiiiiiiiiiiiittiiiiiiieae e, 300.24(b)(7)
—Definition......... cees 300.20
--Foster parent.......... . 300.20(b)
—Grandparent or stepparent..... tieeereenneanns 300.20(a)(3)
~Guardian.........ieiiiiiiiiniieinn. cresceacns 300.20(a)(2)
--IEE (parent-mmated evaluatlons) PR -« | 300.502(c)
~IEP meetings (participation in) .......cuiiieiiiiiiiiiiiiiiiiiieeiinreetienenennnns 300.345

e Copyof child'sIEP......... fheeeetiieeetattetteettttttiiaataens 300.345(f)

e Informed of child's progress..... 300.347(a)(7)

e Option to invite other individuals............. tesesecsneoes 300.344(a)(6)

e Teammember.........cocuue... e, Ceeeereaaes 300.344(a)(1)
~Informed consent on accessing private insurance . 300.142(f)(1)
—Involvement in placement decisions ............ 300.501(.c)
—Joint training of parents and personnel...... . 300.382(j)
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P-PE
PARENT(S) RIGHTS AND PROTECTIONS (M-Z)
—Meetings (participationin) .....oocveinienninns Ceereeeiaieaaees PN veeees | 300.501(b)
—Notice to public agency .
o Before removing child from public school . ....ovvieiieiiriieiieeineiannnes eeee 300.403(d)(1)(ii)
o Inrequest for a hearing......... et eeeeeereie ettt ae e aeeaaeaes 300.507(c)
—Opportunity t0 €Xamine records .. .vvuvueerneensraeesnsensesneesasencesesanesnnns 300.501(a)
—Placement decisions (involvement in) . .. .. | 300.501(c)
Request for hearing (discipline) ...... .. | 300.524(c)
~Right 0 anIEE .....ouvevirniennennennnss 300.502(b)
—Right to inspect and review education records..... .. | 300.562
~Training (see §§300.24(b)(7), 300.382(j)) « e e eevvvreecnneronnncecnns P eeeeeen -
PARTICIPATING AGENCY (Confidentiality)
—Definition.......coo0iuenen cecesssessesesessssseses ceeeesesetsesecacsssisesssee 300.560(c)
—Requirements (see §§300.562, 30.563, 300.565, 300.566, 300.567, and 300.572) ............ -
PARTICIPATING AGENCY (IEP requirements)
B 111111 ) 300.340(b)
—Transition services.......ccooeuueen cesseseesene teestecsttenesettetstannnans cesneee 300.348
PARTICIPATION IN ASSESSMENTS . ttuvtttrineenesarenssasenosnssnscsnsonscnns 300.138
—See " ASSeSSMENtS" .. vutiiiitttiiiiiititettctttattetetttttttaettttetteanaan -
PENDENCY
—Child's status during due process proceedings (Stay put). ......ooiiiiiiiiiiiiiiiiian.. 300.514
—Discipline procedures (see §§300.524(c), 300.526(b)(€)) c e e cvevererrrerrnirrrannnaaanns -
e Manifestation determination (applicability of §300.514 during due process
Proceedings . ..o ovueiietenttettantiiteitciatettentantentententanas ceeneenass | 300.524(c)
e Placement during appeals (see §300.526(b), (€)) + c ¢ vevvertenrineiantiiiiieianans -
—Current placement . .. .ovieetiiittetetatetiitttcttttietitttiiaatetinaatann 300.526(b)
—Expedited hearing..... Cereeeienaenen ... | 300.526(c)
—Notice of Department enforcement proceedings . ......covieeieiirreiiineeennnanennnns 300.587(c)(3)
PERFORMANCE GOALS AND INDICATORS ...t tittentiteennenneiaeeneennenncnnns 300.137
—Use of SEA funds for activitiestomeet goals.......coviveiiiieriiiineiiineeinnnnns 300.370(a)(6)
PERFORMANCE OF CHILDREN ON ASSESSMENTS .. ..oviuttenrnenranenenrnnnnas 300.137(b)
—Reports of children relating to assessments .. | 300.139
—See " ASSeSSIMENLS" .\t iiutiitiiitiiaiiitiitiitittciteiatettenttntententetetaneans -
PERMANENT FORMULA (ALLOCATIONS TO STATES) ...cccuvuvinennnnnn. SN 300.706
PERMANENT RECORD (CONFIDENTIALITY) . cvvveeraracncncaeeannnnannas A 300.573(b)
PERMISSIVE USE OF FUNDS (LEAS) 300.235
—Coordinated services system 300.235(a)(2)
—Nonapplicability of certain provisions............... . oo .. | 300.235(b)
—Services that also benefit nondisabled children...........cooviiiiiiiiiiiiiiiiian., 300.25(a)(1)
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—

PE-PL

PERSONALLY IDENTIFIABLE (PI) INFORMATION
--Confidentiality of (State eligibility requirement) .
—Consent (confidentiality requirement) .........
—Definition ..... teteeeccnetaaans oee
—Department use of information ........ccooveiineinianns
—Destruction of information
e Definition.........coeviiannn teeestecerseessnrsesensensens
e Requirement....... ceccescssensses
-Hearing decisions to advisory panel and public...
Medicaid agency (Non-discl e without
—Notice to parents (Confidentiality)
e Children on whom PI information is maintained ...........o000e teescercsrssesses
e Policies and procedures Re-disclosure, etc.
—Participating agency (definition) .............
Safi fidentiality requirement)...........

ds (

PERSONNEL
--Personnel shortages (Use of SEA allocationstomeet) .......covevviineeennas [
--Personnel Standards .

—Qualified personnel (definition) ......coovveiiieeiiiirieinnns
—Recruit and hire appropriately and adequately trained personnel..... . .es
—Recruit, prepare, and retain (CSPD)........ e teeeeeiiaatittttatinsetannaesinnns ee

PHYSICAL EDUCATION
=Definition...........oiiiiiiiiiiiiiiia,
--Requirement

PHYSICAL THERAPY (definition) ......cooiiiuiieiiaiieiinininnnn [

PLACEMENT(S)
—Alternative placements (LRE—see §§300.130(a) and 300.551) ...ccvieenneninrnnennnnnnss
—Continuum of alternative placements........c.coveeieiiernnnes

e State eligibility requirement............
—-Current educational placement

e Remain in (see §§300.514(a), 300.527(d)(2)(ii)) -« e e e e vveevens Ceeeteertetitarsiaaas
¢ Removal from (see §§300.121(c)(1), 300.519, (b)(1), 300.520(a)(1), (c), 300.522(b)(2),
300.523(a), and 300.527(d)(2)(ii)) « e o e evevrnreernrcacnrncinnenan N ..

--During appeals (discipline) .........c.ooiiviieiiaann.
—Last educational placement before incarceration (see §§300 122(:)(2) and 300.311(a)).....
-—LRE (see §§300.130(a), 300.551, and 300.552)) .....covueenennnnnnn cesssesestaioneneess
—Modificationof ..............cc.... tetesetetetaetteseratetnasancscestansesennnne
--Parem involvement in placement declsmns (see §§300.501(c)(1), (3),(5)) e evveveeennnneenn
—P1 t during appeals (di: Ceeereerttittttiitttetttaaenns .

—See "Interim Alternative Educational Setting" .........

300.127
300.571(a)
300.500(b)(3)
300.577

300.560

300.573
300.509(d)
300.42(e)(3)(ii)(I)

300.561(a)(2)
300.561(a)(3)
300.560
300.572

300.370(a)(4)
300.136
300.23
300.136(g)
300.382(h)

300.24(b)(2)
300.307

300.24(b)(8)

300.551
300.130(a)

300.526

300.311(c)

300.526
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PO-PRI
POLICY—POLICIES AND PROCEDURES
—Amendments to (see §§300.113,300.182) ........c00ueen -
--Condition of assistance (see §§300.110, 300.180)....... . -
—Consistency with State PoliCies ... .vvvueriiiieterinrresiseesrseeessncesennssennnns 300.220
—Exception for prior policies on file

e WiththeSEA....... 300.181

e With the Secretary . 300.111
~FAPE policy .......... . 300.121(a)
—Joint establishment of eligibility (requirements) ............ . .. | 300.192
-LEA and State agency conditions (required policies—see §§300.220-300. 250) ............. -
-—-Modifications of

e LEA or State agency policies.......... teeeessctcestttesttettttetetrtatteattons 300.182

@ State POlICIES v ovvveiineiietiatiietitetattetittittiatenttttenatatnneiaaons 300.113
—Public participation related to state policies (see §§300.280-300.284) . . -
—Secretary of the Interior (see §§300.260(f), 300.265(b)(3)) s ¢+ eevvverraeerennnennns .. -
—State eligibility—required policies, procedures, information (see §§300.121-300.156) ...... -
PREPONDERANCE OF EVIDENCE (SUBSTANTIAL EVIDENCE) . ...oovvvvineennns. 300.521(e)
PRIOR KNOWLEDGE (DISCIPLINE-BASIS OF KNOWLEDGE) .......c0ovvvinainn.. 300.527(b)
PRIOR NOTICE
—By public agency .......... 300.503
—Parent notice to public agency .. | 300.507(c)
~Procedural safeguards notice...... tetestetectetettetessanteanas ceeeneens ereeeees 300.504
PRISONS (see "Adult prisons') .. ..oeiiueerennteeenieresnereresasenenessessasennnns -
PRIVATEINSURANCE .. .tiintiieeineentenncnncnnnnns P 300.142(f)
PRIVATE SCHOOL CHILDREN—ENROLLED BY PARENTS

Additional services permissible .....coiutiiiiiiiiiiiiiiiiiiiiii ittt 300.453(d)
—Basic requirement—services . . . 300.452
—By-pass (see §§300.480-300.486) cees . . -
—Child count (se §§300.451; 300.453(b); 300. 710) ......... . . -
—Child find for (see §§300.125(a)(1); 300.: 451) vee -
—Complaints (due process) .......ov0s 300.457
—Definition of "private school children" .... 300.450
—Expenditures (for services) 300.453
—Funds not to benefit................ 300.459
—Property, equipment, €tC.....ooutiieiiatiitiitiieiaainas . .. | 300.462
—Religious schools (see §§300.451(a), 300.454(c), 300.456(2)) .. e e vvvveeenneenannnnnn .. -
—Services plan for (see §§300.452(b), 300.454(c), (c)(1), 300. 455(b), (b)(2), 300.457(a)) . -
—Separate classes prohibited ... 300.458
~State eligibility requirement . . 300.133
—Transportationof ....coovuuaens 300.456(b)
~Use of private school personnel. .. 300.461
—Use of public school personnel......... .. {300.460
—When FAPE iS at iSSU€ .. vvvtveireereieeeeennoseseensccsnsscssnssssssssacsnanssnn 300.403
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PRI-PRO

PRIVATE SCHOOL CHILDREN—PLACED BY PUBLIC AGENCIES

—Applicability of this part to private SChools ....ocoveriieireiieiieeiieieeiecierinnens 300.2(c)
—~Monitoring compliance by SEA .....iiiutiiiiittiiinteiinrreninttcnenses Cerecrenas 300.402(a)
—SEA responsibility for special education. .. . | 300.401
—SEA responsibility for State standards........ 300.402(b)

e Provide opportunity for private schoolinput.........couvuvieieiiiiiiienenennes 300.402(c)
PROCEDURAL SAFEGUARDS—DUE PROCESS PROCEDURES (A-G)

—Additional disclosure of information requirement ...........coiiiiiiiiiiiiiiiiineenes 300.509(b)
--Agency responsible for conducting hearing....... 300.507(b)
—Appeal of hearing decisions; impartial review..... -+ | 300.510(b)

e  SEA responsibility for review......... Ceeeerietetetitittiiasenas T 300.510(b)(2)
—Attorneys' fees ... .cciiiiiiiiiiiiiiiiiiiaes F PN 300.513
—Basic requirements (see §§300.500-300.529) . . -
—Child's status during proceedings .......... 300.514
—Civil action........... P 300.512
—Consent (definition) ..... . 300.500(b)(1)
—Evaluation(s) (definition) . ....covviinneannn. . 300.500(b)(2)

e Disclosed—S5 business days before hearing. .. 300.509(b)
—Expedited due process Learings (discipline) ...... . . 300.528

e See also §§300.521, 300.525(2)(2), 300.526(C) c+evvvvrernrnneenrrnecnerincenns -
—Finality of decision; appeal; impartial review ......coevieiieiieiirieninnreneenennnnns 300.510
~Findings and decision to advisory board ............. f et eeteeetttetttteettataaanann 300.509(d)
PROCEDURAL SAFEGUARDS—DUE PROCESS PROCEDURES (H-O)

—Hearing officer requests for evaluations. .. 300.153
—Hearing rights..... R T T R T T RPN 300.509

e Additional disclosure of information . 300.509(b)
—Impartial due process hearing........ 300.507
--Impartial hearing officer..... 300.508
—Impartiality of mediator............oo0viinennnns 300.506(c)
--Independent educational evaluation........ B 300.502

e Definition......cooeviiiiiiiiinn. teeeseseetstesccrsnrenacaasertarssesaanss 300.502(a)(3)(i)
—Jurisdiction of courts . ......... 300.512(c)
—Mediation 300.506
—Meeting to encourage mediation . 300.506(d)
—Opportunity to examine records..... 300.501(a)
PROCEDURAL SAFEGUARDS—DUE PROCESS PROCEDURES (PA)

—Parental consent ........o00vveeenennnns eeereeesetanetetssentasasettersbasanannn 300.505

--Parent initiated evaluations .............coiviaanaes veee 300.502(c)
—Parent involvement in placement decisions........ 300.501(c)
—Parent notice to public agency ... 300.507(c)

e Model form to assist parents . . 300.507(c)(3)

e Right to due process hearing . . 300.507(c)(4)
~—Parent participation in meetings . 300.501(b)
—Parental rights at hearings.............. 300.509(c)
~—Parent right to evaluation at public expense 300.502(b)

e Public expense (definition) ........... . . 300.502(a)(3)(ii)
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PRO-PU

PROCEDURAL SAFEGUARDS—DUE PROCESS PROCEDURES (PE-Z)

—Pendency........ 300.514
—Personally identifiable (definition) 300.500(b)(3)
—Prior notice by public agency...... 300.503
—Procedural safeguards notice . 300.504
~—Prohibit evidence -5 business days before hearing............ vees | 300.509(a)(3)
—~Record of hearing ......oooeeeeiinnrrenancecnnsccnnnnes +. | 300.509(a)(4)
-—-SEA implementation of .....coviiiiiiiiiaiinnn 300.143
—See "Civil action;" "Courts;" "Hearing officer(s);" "Tlmehnes" -
—SUrrogate PArentS . .u.veeviieeerenerrrereesrconanronennons .. | 300.515
—Timelines and convenience of hearings....... .. | 300.511
—Transfer of parental rights at age of majority . O . | 300.517
PROCEDURAL SAFEGUARDS NOTICE .....iiutintentcntenncnncnncans sesesseneses | 300.504
PROCEEDS FROM PUBLIC OR PRIVATE INSURANCE ....covvtietnnrinnnncennnnns 300.142(h)
PROFESSIONAL DEVELOPMENT

—-Analysis of state and local needsfor .........cocovvvnieennene. PN 300.381
—-Programs (develop capacity t0 SUPPOIt) c v vvveerereeeeirorennaesesansennnnes veeeess | 300.382(c)
PROFESSION OR DISCIPLINE (definition) . coovvvevieeieeieeeesnesnssnenseencnnns 300.136(a)(3)
PROGRAM MODIFICATIONS OR SUPPORTS (IEP content) . ...oovvveennnn. eeveenss | 300.347(a)(3)
--Each teacher informed of . ..ooviiiiiiiiiiiiiiiiiiiiinineneeeenerssssncsecennnnns 300.342(b)
PROJECT (term defined in EDGAR at 34 CFR 77.1) .. ivviiiviennennennernecnnennnnnns 300.30
PROTECTIONS FOR CHILDREN NOT YET ELIGIBLE (discussion) .........ccevvuan. 300.527
PSYCHOLOGICAL SERVICES (definition) .....ccoovvueinens sevesssasssesasesnnsons 300.24(b)(9)
PUBLIC AGENCY (definition) .« oo oveveeinenteeneieeesneensoneentsnsesssonsannes 300.22
PUBLIC AGENCY (RESPONSIBILITIES) (A-D)

—Adultprisons..........c00n eeeeeaetettaatetiatetttttentttstenttttnantentrnans 300.600(d)
--Applicability of regulatlons (see §300.2(b)(2), (¢)) . - een -
—Assistive technology ........ PN 300.308
--Child find for private school children.........cccviieviiiineiiinnennn, 300.451
—Children covered by public and private insurance (see §300 l42(e)(1), (3)(), (ii), (),

(2), (i), (8), (2), (M)(2)) - ... ... -
--Comprehensive evaluation.........ccoovenns . | 300.532(h)
—Confidentiality (see §§300.573(a), 300.574(€)) e e e veeerenereenercennoccanscscnanssanns -
--Discipline (see §§300.521(a), (c), 300.523(f), 300.524(b), (c)) . . teevecrane -

--Due process procedures for parents and children(see §§300.143, 300.: 500(3), 300.501(b). (c),
300.502, 300.503, 300.505(c)-(e), 300.506(a), (d), 300.507, 300.508(c), 300.509(d),
300.510(b)(1), 300.511(a), 300.515, and 300.517(a)(1)(D)) e cevevne N -
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PU-Q

PUBLIC AGENCY (RESPONSIBILITIES) (E-O)
—Evaluations and r luations (see §§300.531, 300.532, 300.533(c), (d),
300.534(a)(2), (c)(1), 300.535(a), and 300.536) . .. eevuvernrienronereacncncnsnssacnanss

300.309

—Extended school year services.........coocvueen cesesrsrsrssesesene

—FAPE (Exception for age ranges 3-5; 18-21—see §§30.300(b)(2), (3), (4)) .............. -
~FAPE for children suspended or expelled (see §300.121(d)(3), (4)) e e eeveunnn . -
~-Full educational opportunity goal.......cciitiiiiiieiiriirirrieeneeieceacincennnns 300.304
--Hearing aids (proper functioning of) ......... 300.303
—Incarcerated students.......cooveveienennene es 300.600(d)
—IEPs (see §§300.341(a)(2), 300.342(a), (c)(2), 300343(:)-(c), 300.344(a), (b), (d), 300345,

300.349, 300.350(a), (b)) ¢+ e eeevnnnnnn -
—Initial evaluations (see §§300.320(a) and 300.531) ceeiienicienccnnnnnns -
-LRE (see §§300.550(b), 300.551(a), 300.552, 300.553, 300.556)) -
—Nonacademic Services .. cvvvveeceecenecenncsnns [ esessenes tesesssecessss 300506
PUBLIC AGENCY (RESPONSIBILITIES) (P-Z)

—Physical education (see §300.307(c) and (d)) ... . . cess -
--Prior notice by public agency..... teeeasecstertcresasesntarecannns esse . | 300.503
~—Private school children (see §§300.2(c), 300.403, 300.451, and 300.462)) ........ . -
—Program options....... Ceeestescastasesneasesretsesrttaressessesresanns 300.305
--Reevaluations (see §§300.321 and 300.536) .... -
—Special physical education .........cooviiiiian.. 300.307(c)
—Specially designed instruction (definition)

. . . «eee | 300.26(d)(3)(ii)
—State advisory panel functions (adwse public agency responsible for adult prisons)........ | 300.652(b)

PUBLIC CHAKTER SCHOOLS (see "Charter schools") ......coovvieiinennennes PN -
PUBLIC EXPENSE (Definition under IEE)......... eeeetatteinetcitttsinatetinaans 300.502(a)(3)

PUBLIC HEARINGS ON STATE POLICIES (see §§300.148(a) and 300.280-300.284) ....... -

PUBLIC INFORMATION (LEA) « ¢ ccttietierenneneencenssnssnscnsnnns ceeseessenees | 300.242
PUBLICINSURANCE ....ccottiteententeonennnones ceeeses Gevestesncssssnssens <o« | 300.142(e)
PUBLIC NOTICE

—Enforcement........oiiiiiiiiiiiiiiiiieiiiiaiiiitaenns tecttsctctettetnnscconans 300.587(c)(3)
—LEA and State agency compliance .......cccvueeeereteerncecnrncasnenecannns cesaenes 300.197(b)
PUBLIC OR PRIVATE INSURANCE (PROCEEDS FROM) . ..couiiueinrinennnnnenones 300.142(h)
PUBLIC PARTICIPATION (see §§300.280-300.284) .......covnunen teeestecsesnseseann -
PURPOSES (of this Part300) ......coceiuvineencencennans P I (1[I |
QUALIFIED PERSONNEL

—Adequate Supply of . .. ciiiiiiiiiiiiiiiiii ittt teetsetsetsatatesannae 300.381
—Definition.......ccoienueiiann «eeee | 30023
—Ensure adequate supply of (CSPD—State eligibility requirement) ........... cees

.+ | 300.135(a)(1)
—Related services definitions (see §300.24(b)(1), (2), (5), (6), (8), (11),and (12)) ....cuvrenn -
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RA-REF
RATE OF INFLATION (in the Consumer Price Index for All Urban Consumers—

see §§300.602(b)(2), 300.620(a)(1), 300.622, and 300.623(b)) .. ......... e, -
REALLOCATION OF LEA FUNDS (re FAPE—adequate) . ...o.vvueeneineenncieecanens 300.714
RECORDS
—Access rights (parents' right toinspect) .....ooueiuiieiiiiiiiiiiiiiiiiiiiiiiiiieaan. 300.562
—Civil action (court shall receive records) ......eovueeueeesenrsnscercercnacanns . | 300.512(b)(1)
--Conducting IEP meetings without parents (records of attempts to convince parents) . . 300.345(d)
—Confidentiality (see §§300.560(b), 300.562-300.569, 300.571, 300.574, 300.576(a), (¢)) - « + .« .« -
—Consent to releaserecords ........oovvune et eeeeetetereetetrttettatettinsetennnas 300.500(b)(1)(ii)
—Disciplinary records

e Determination that behavior not manifestation . . veeees | 300.524(b)

e Disciplinary information (see §300.576(2), (€)) + ¢ cveveeenneens e -

o Referral to and action by law enforcement and judicial authorities . . 300.529(b)
--Education records (definition) .. . 300.560(b)
--Opportunity to examine records . .. 300.501 .
--Public insurance (educational records may not be disclosed to State Medicaid agency) . | 300.142(e)(2)(i)
—Procedural safeguards notice (access to educational records) . .......evueereernernennns 300.504(b)(4)
—Record of access
RECOVERY OF FUNDS—erroneously classified children............covovivineieann. 300.145
RECREATION (definition) .o vuvueneenenesnsaenseeessacnenceseeesscscscsecnonennns 300.24(b)(10)
RECRUIT AND HIRE APPROPRIATELY AND ADEQUATELY TRAINED

PERSONNEL .....ovvvnennnacnennes PN 300.136(g)
RECRUIT, PREPARE, AND RETAIN PERSONNEL (CSPD) .. .cvvvteiinnreeinnnnenns 300.382(h)
REDUCTION OF FUNDS FOR FAILURE TO MAINTAIN SUPPORT .........cccouten. 300.154(b)
REEVALUATION
—Parental consent before conducting ........ooiveiiiiiiiiiiiinns ceessienccssesnnanns 300.505(a)(1)

e Failure to respond to request for see 300.505(c)

e Not required for reviewing existing data .. 300.505(a)(3)(i)

o  Refusal t0 CONSENt .. .vvueenernernerenrenaennnnn 300.505(b)
--Procedural safeguards notice to parents upon reevaluation . . ... | 300.504(a)(3)
—Review of existing reevaluation data (see §300.533(a), (a)(2)(i), (ifi)) ¢« e vevvreerennnnns -
—Revision of IEP (to address reevaluation) . ettt ettt 300.543(c)(2)(ii)
—See §§300.321 and 300.536...... et eiaeeeaear st at ettt ettt -
REFERRAL (A-L)

—Discipline

e Referral to and actions by law enforcement and judicial authorities................. 300.529

e Protections for children not yet eligible (special education referral system). .. 300.527(b)(4)
—Enforcement (referral for) ........... P .. | 300.587(d)

Indian children (pay for servi ke referrals for) ..oooeeeenenrnrerencneannns 300.716(d)(2)
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REF-REL

REFERRAL (M-Z)
--Medical attention (Referral for)

o "Audiology" ....iiiiiiiiniiiainns Geseiseessnsenccnsaesenssttssresresnracens 300.24(b)(1)(ii)

e "Speech-language pathology services" . 300.24(b)(14)(iii)
—Nonacademic services (referral to agencies re assi to individuals with disabilities) . ... § 300.306(b)
--Prior notice (re not initial referral for evaluation) .......coovieiiiiiiriiiieiiinnennnn 300.503(b)(6)
~—Private school placements where FAPE is at issue (reimbursement re referral by public

agency or a court or hearing officer) .......... eeeteeeateeta ettt betettartetnaaas 300.403
—Procedural safeguards notice (upon initial referral for evaluation..... eeerieeeeeiaa, 300.504(a)(1) -
~—Protections for children not yet eligible (special ed ion referral sy 300.527(b)(4)
—Referral to and actions by law enfor and judicial authorities . ... 300.529
—Special education referral system (discipline) “ee 300.527(b)(4)

REGULAR EDUCATION TEACHER
—IEP team member..... eereeeeiiesieneaae 300.344(a)(2)
—Participate in IEP devel . 300.346(d)

P

e Behavior interventions . | 300.346(d)(1)

e Supplementary aids and SErvices . ......cvviiieeriiittisiiitiiiietiiiiiacianans 300.346(d)(2)
REGULATIONS
--Applicable regulations (Secretary of the Interior) ......covvvieiieiiiiieiieiineenenns 300.267
—Applicability of this part to State, local, and private agencies . 300.2
~EDGAR regulations . ........ccvvvinnn, ceeessrnesesee . | 300.30
—Regulations that apply to Part B program .............. e eeeaeteeietteeteteeetaaas 300.3
REHABILITATION
—Assistive technology services (see §300.6(d), (f)) cccvvvveeiinrrerinreninneeenineeennns 300.6
--Rehabilitation Act of 1973 (see §§300.24(b)(11), 300.244(b)(2), 300 512(d)) ves -
—Rehabilitation counseling (see §300.24(a), (b)(11)) e veevervinerrennnnnns eee -

e Vocational rehabilitation (VR) programs............... 300.24(b)(11)
—State vocational rehabilitation agency (IEP—Transition servnces) .. .. | 300.348(b)
—Transition services (IEP—State vocational rehabilitation agency) ........coovvueenannn. 300.348(b)
REHABILITATION COUNSELING ......... T N 300.24(b)(11)
REIMBURSEMENT
—Methods of ensuring services (see §§300.142(a)(2), (3), (b)(1)(ii), (2), (h)(2)) e v vvvverrnnn -
--Private school placement if FAPE is at issue

e Exception.......ccciiiiiiiiiiianainns B N 300.403(e)

e Limitation on reimb L 300.403(d)

e Reimbursement for private school placement . .. 300.403(c)
—Rei by d I public agency .. . 1300.142(b)(2)
—State complaint procedures (remedies for denial of appropriate services) ................ 300.660(b)
RELATED SERVICES (definition) ....... Ceeseratessescentsresrecnrstrroacnnsansans 300.24
—Related services providers

e Observations of (re existing evaluationdata)........ccoeveeiieeiiianan. e 300.533(a)(1)(iii)

o See also §300.247(C)(2)(iV) e v evererrenrrercettetecttitetittitttttintenttiaanns -
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REL-SC
RELATION OF PART B TO OTHER FEDERAL PROGRAMS .....ccctiutentinnennnnn 300.601
RELIGIOUS SCHOOLS
—Child find for private school children...... teeesentiesennes 300.451(a)
—Services plan for each child served .. 300.454(c)
—Services provided on-site ......... 300.456(a)
REMEDIES FOR DENIAL OF APPROPRIATE SERVICES ......covveenrncnennnnnnnns 3060.660(b)
REPORTS
—Annual report of children served .......... ceeecrssnen eeessssessssssesssessssssnans 300.750

o See also §§30.751-300.75 . .....ceiuiinnnnnn -
—Annual report to SEA by State advisory council . 300.653(b)
--Annual report to Secretary of Interior by ndvnsory board on Indian children . 300.266

e Report to Secretary by Secretary of Interior......... ceesescacsonvens .. | 300.266(b)
—-Biennial report (Indian tribes) .....ooveiieieriieieretsieeesrensensrnsensenennnnnns 300.716(e)
--Child count (annual report of childrenserved) ......ccooiieeeiiiareiinnneiinceennns 300.750
--Combined reports (on assessments) . 300.139(b)
—Evaluation reports to parents .......... teeetesectecssentetasttesann 300.534(a)(2)
--Monitoring compliance of publicly-placed children in private schools (e.g., written

TePOrts) . ovveueenneenacans PR R R EE E N 300.402(a)
—Monitoring reports (Walver of nonsupplanting requirement) . . « | 300.589(c)(3)
—Performed goals (two-year progress reports) . ...c.eeeeeieeseeeacenesnssescsnscencens 300.137(c)
—Reports relating to assessments .........cc00uen X O 300.139
—Secretary's report to States re amount of funds States may retain . . <o« | 300.602(b)
—-Two-year progress reports (Performance goals) .......cccvvvveenns 300.137(c)
REPORT CARDS . .1t tttttenennnnnenaseneeseeeeseesssesssennnnnsmennneeseenes 300.347(a)(7)(ii)
REPORTING A CRIME to law enforcement and judicial authorities............ cestvranen 300.529
RESIDENTIAL PLACEMENTS ... .viittiieiniennnenecnnccnonnees ceveccessesrracen 300.302
REVOKE CONSENT AT ANY TIME (in definition of "Consent") ..............cc0u0. .+« | 300.500(b)(1)(iii)
RHEUMATIC FEVER...... ceeeeen U 300.7(c)(9)(i)
RISK OF LOSS OF ELIGIBILITY FORINSURANCE . ....cvvitiitiiniineennennennns « | 300.142(e)(2)(iv)
RISK OF HARM—in child's current placement .. ......oouiieiiniiiiiiiiiienninnnan, 300.521
SCHOOL-BASED IMPROVEMENT PLAN (see §§300.245-300.250) ...... teesssessonsans -
SCHOOL DAY
—Definition...........00vnenn 300.9(c)
—In FAPE for children expelled 300.121(d)
—In Discipline procedures (see §§300.519(a), (b), 300.520(a)(1), (c), 300.522(b)(2),

LT T TN -1 T2 ) 1 -
—See also "Timelines-Discipline" «ocoviiueeiiiieeieriiresiieecessesnsnesssssansennns -
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SC-SE
SCHOOL HEALTH SERVICES...... teeetetesiatiestessnscnscsscassansensanscasse | 300.24(b)(12)
SCHOOL PERSONNEL
—Content Of IEP .. .covvvneeerecsersesosssccsasscssssnnans terersecesiciessceseeees | 300.347(a)(3)
—Develop review and revision of IEP.......... R P 300.346(d)(2)
—Discipline
e Authority of school personmel ........ccoviueeiiineiiiinrecereacennnans veeo | 300.520
e Authority of hearing officer ............ . | 300.521(d)
e FAPE for children suspended or expelled . 300.121(d)(2) -
e Placement during appeals.............. 300.526(b)
—Expedited hearing......ccovvvveiiniaann 300.526(c)
--Subgrants to LEAs for capacity-building (
300.622(e)
300.461
—Use of public School personnel . .....ccovuiueeeiiiareeiareesasesssssecansasonanans 300.460
SCHOOLWIDE PROGRAMS ... .ttitteitrinesnnearennssnssnsssscnssnscannons veees | 300.234
SEA ALLOCATIONS—USE Of ¢t etvvueireenronacsacsnsessessssscassssssnsansenncan 300.370
SEA RESPONSIBILITY
—For all education programs.......ceeeieeeeteeeesccnsasccsasscsesrccsssssscsnnses 300.600
~For each private school child designated to receive services . . . .+ | 300.452(b)
—For general supervision........... RN ... | 300.141
—ForIEPs.......... veee . . | 300.341
—For impartial review . PN 300.510(b)(2)
--If an LEA does not apply for Part Bfunds .........coiiiiiiiiiiiiieinniincnncenanees 300.360(b)
SECONDARY SCHOOL (definition) .............. [ S 300.23
SECRETARY
—Approval of a State’s eligibility . . ....oooiuiiiiiiiiiii i 300.113
-Deﬂnnmn(nnEDGAR—34CFR77l) etetratreiteeeeteraaseneaanan [N 300.30
--Determination that a Stateiseligible.........c.ooiiiiiiiiiiiiiiiiiiiiiiiiiiiiiin 300.580
--Notice and hearing before determining that a State is not eligible ... 1300.581
—Notice of eligibility to a State 300.580
—Under EDGARterms......cccovuueenn 300.30
--Waiver of nonsupplanting requirement .......cccoiieeeereeeeeeacccenssscanascccnns 300.589
SECRETARY OF THE INTERIOR
—Advisory board (Establishment)..... 300.265
e Annual report by advisory board .. 300.266
--Biennial report (by tribe or tribal orgnmzntmn) . . ] 300.716(d)
—Eligibility (see §§300.260-300.267) « . vceveerteetentcaassocnascntonssoscnssssssnsses -
—Payments for
e Children aged 3 through5......... P R 300.716
—Child find and screening . . e . | 300.716(d)
e Education of Indian Children. . . 300.715
—Plan for coordination of services....... Y veeeseasss | 300.263(b)
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SE-SP
SEPARATION—DIVORCE (AUTHORITY TO REVIEW RECORDS) .. .vvvveennnnne.. | 300.562(c)

SERVICES PLAN for private school children (see §§300.552(b), 300.554(c), (c)(1),

300.455(b), (b)(2), 300.457(a)) . .o evennn ceressenae ceeeecesencecnsessrisesrensoes -
SERVICES THAT ALSO BENEFIT NONDISABLED CHILDREN.........cc00u0e ceoes | 300.235(a)
SHORTAGE OF PERSONNEL—POLICY TO ADDRESS .....cc0cutitetstcnsncncnesas 300.136(g)
SHORT TERM OBJECTIVES OR BENCHMARKS (see §§300.347(a)(2), 300.350(a)(2),

ANA (D)) ceveeeeeetetiorereessescecccsscsscscsccccsccsnnsscssssssssnanse cesseans -
SHOULD HAVE KNOWN (Discipline—protections for children not yet eligible) ........... 300.527
SICKLE CELL ANEMIA ................ PN e, 300.7(c)(9)(i)
SOCIAL WORK SERVICES IN SCHOOLS (definition) .....covvueiiirinencienenncnens 300.22(b)(13)
SOCIALLY MALADJUSTED............ teeeecvsesersesasnsesesarnrtesacnatianses 300.7(c)(4)(ii)
SPECIAL CONSIDERATIONS (JEP TEAM) ... uvittiuiintententenscnscnsssncnnanes 300.346(a)(2)
SPECIAL EDUCATION
=Definition..........oiiiiiiiiiians N 300.26
—Special education referral system (discipline) ........coiiiiuiiiiieiiiiiiiiiiiiiinae. 300.527(b)(4)
SPECIAL EDUCATICN PERSONNEL (CSPD—prepare with content knowledge) ......... 300.382
SPECIAL EDUCATION PROVIDER........... L 300.344(a)(3)
SPECIAL EDUCATION TEACHER(S)

--Authority of hearing officer (consult with) ....... ceeeees 300.521(d)
—FAPE for children suspended or expelled.... 300.121(d)(2)
~IEP accessibleto..........oo00uee cecenens <o oo | 300.342(b)(2)
—On IEP team....... et eaeaietie et it taeeeaeans ceeees ceveneenneas | 300.344(2)(3)
SPECIAL RULE

--For use of base-year amount 300.706(b)(2)
—-Methods of ensuring services «eo | 300.142(c)
~State advisory panel (parent members) ......coveeeiiieeeceneeceanarennnasacsssssane 300.651(b)
SPECIFIC LEARNING DISABILITY

—Definition......... Seeesstsscncsensanssesnrsssrns ees 300.7(c)(10)
—Evaluation requirements (see §§300.340-300.343) . -
—~Writtenreport..........c0000e B R R 300.543
SPEECH-LANGUAGE PATHOLOGY SERVICES (definition) . ..........oocueenennn.. | 300.24(b)(14)
SPEECH OR LANGUAGE IMPAIRMENT (definition) . .o oovvverensncnrnrecianenennens 300.7(c)(11)
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STA
STATE
300.28
300.700
300.620
300.621
300.620(a)(1)
STATE ADVISORY PANEL 300.650
--Due process hearings (findings and decisions to State advisory panel) 300.509(d)
—Establishment .. ...coveieeerereeceerecssensrscsssnsssocasssns 300.650
—Existing panel. .. 300.650(c)
~Functions...... . 300.652
—Membership ...ovuuiiieieeeretereroieteraenseseseesiossssssssassasssssssccccnes 300.651
—Procedures......cceceeircencrcnscscrsncnseans Ceeseetesssesestanannn .. 1300.653
--Waiver of nonsupplant requirement (evidence that the State consulted with) 300.589(c)(4)
STATE AGENCIES
—Applicability of Part B to other State agencies ........cooeviuenn.n ceseerestesensronne 300.2(b)(1)(iii)
—~Compliance (LEA and State agency) 300.197
—Eligibility (LEA and State agency)

e General conditions (see §§300.180-300.197)...... N -

e Specific conditions (see §§300.220-300.250) . .. . -
—-Enforcement (SEA shall make no further paymentto) .......ccoviutveinntieinnnnennnn 300.589(c)
—Former Chapter 1 State agencies (grants to) ......... . | 300.713
—IEPs (responsibility for) .......coovuueen . | 300.341(b)(2)
--LEA and State agency compliance.........covvvevennnannn . | 300.197
--LEA and State agency eligibility (see §§300.180-300.182, etc.) -
--Notification of LEA or State agency in case of ineligibility . . . ... | 300.196
~-Personnel standards (rules of all State agencies) ......oevvviiieeiiiiereeeiearenennnns 300.136(e)
—State advisory council (membership) .......... 300.651(a)(7)
--State agency eligibility ......... ..ol “es . | 300.194
—State Medicaid agency (see §300.142(a)(1), (e)(2)(i)) - eee -
--Subgrants to LEAs (and to State agencies) .. ...eevveeeeeneeceneseeeeenreennnasannnn 300.711
STATE-APPROVED OR RECOGNIZED CERTIFICATION, licensing, registration or

other comparable requirement (Definition) ......cooueeeiieiiiiriiiiiiiiiannnans 300.136(a)(4)
STATE COMPLAINT PROCEDURES (see §§ 300.600-300.622)..... Cereeeeeeieiieeiaes -

--See "Complail State plaint procedures ..ooviuttiiiiiiiiiiieiiiiieaienaaas -
STATE DISCRETION in awarding subgrants .. ..oeeeeiuieeeereneeenneerecenneancnnnans 300.624
STATE ELIGIBILITY (A-F)

—Approval by the Secretary......c.ooveeeveniecccannns 300.113
—Condition of assistance ............. Ceereiearetienas 300.10
—Department procedures (see §§300.113(b); 300.581-300.587) . -
—Determination of eligibility (by the Secretary) ............. 300.580
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STA-STU

STATE ELIGIBILITY (G-Z)

—General conditions (see §§300.110-300.113) . . . .. v vttt it ie et et naan .o -

—Notice and hearing before determining that a State is not eligible (see §§300.113(b); and
300.581-300.587)) « e eeeeentinatentttiitittetttitttnttatanteettitetttiracntanannes -

—Public hearings (public participation) before adopting State policies (see §§300.280-

300.284)...... teeesceecsercsracerssrscorscrssnssnaces -
--Specific condmons (see §§300.121 300 156) .............. -
~Timetable for submitting policies to Secretary .. 300.281(b)(5)
STATE IMPROVEMENT GRANT (CSPD) .. ciuttiurinrinrnntenteneensennsenscannnns 3060.380(b)
—State improvement plan (re sec. 653 of the Act)... 300.135(a)(2)
STATE INTERAGENCY COORDINATING COUNCILS (PartC) ....covvurnennanannnns 300.265(a)
STATE JUVENILE AND ADULT CORRECTIONAL FACILITIES . . 300.2(b)(1)(iv)
—See also "correctional facilities;" "Adult prisons" ....c.oiiiiiiiiiiiiiiiiiiiiiiiia. -
STATE-LEVEL ACTIVITIES (with Part Bfunds) ....oveueurnrieenenenenennenrananns 300.602
—Amount for......... O 300.602(a)

e See "Use of funds by States-SEAS" .. ..cuvtiiineeeenteeeaereessnneecsansneannns -
—Amount for State administration (20% of State set-aside or $500,000, wluchever is greater) . | 300.602(a)(1)
STATE-LEVEL NONSUPPLANTING ... ciuttitiintintenreeeeestentonsscsssnsannons 300.153
—~WaiVer ...ivvtiirennninrrennecnannnns . | 300.153(b)
—Waiver procedures . . 300.589
STATE MAINTENANCE OF EFFORT ........ Seeseesseessnesessnrerrctaccrsonsonns 300.154
STATE MEDICAID AGENCY
—Methods of ensuring services (see §300.142(a)(1),(2)) s e vevvrrennineeennnrerennneennns -

—-See also "Medicaid" .. ..oiiiiiii i i i i i ittt i -

STATE SCHOOLS

—Applicability of this part to schools for children with deafness or blindness............... 300.2(b)(1)(iii)
--State-operated or State-supported schools .......civeiieiiiiiiiiiiiiiiiieaans 300.622(a)
STATE VOCATIONAL REHABILITATION AGENCY (see "Rehabilitation") ............ -
STATISTICALLY SOUND (reporting on performance of children on alternate

assesSments) . ...ovvens O O S 300.139(a)(2)(ii)
STAY-PUT (child’s status during proceedings) . ....cooeieeeiieneiiieianinrineennannns 300.514
B L 12 111 1 T -

STUDENTS WITH DISABILITIES IN ADULT PRISONS
—See "Adult prisons' ... ..iiiiiiiiiiiiiiiiiiieeieaa, Ceeereaeteiesettii e -
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SU
SUBGRANT(S)
—Definition (in EDGAR—34 CFR 77.1) .. tvvttiueneienesncnensscasannns ceessensoess 300.30
~Private school children (see §300.453(a)(1), (2))... . N eoe -
—State agency eligibility ........ L . veees ) 300.194
~TOLEAS....ccovvvnunnnen teseescessacsscacnns O <[ &) 8 §
SUBGRANTS TO LEAS FOR CAPACITY BUILDING AND IMPROVEMENT (see

§§300.370(a)(8) and 300.622-300.624) .....cvvvvnenennnnn R -
SUBSTANTIAL EVIDENCE (discipline-hearing officer) . ... | 300.521(a)
~Definition ......coiiiueieinnns teceeeerscenersssanasesenacsenne Ceeeesesitaaaeenn 300.521(e)
SUBSTANTIAL LIKELIHOOD OF INJURY (discipline) .....eooveeuriaeinrenesenennns 300.521(a)
~FAPE for children suspended or expelled.......... eteeesretteststteansennen Ceesenes 300.121(d)(3)
SUPPLEMENTARY AIDS AND SERVICES
--Assistive technology ....... tesesenens 300.308(a)(3)
—Authority of hearing officer (risk of harm) . 300.521(c)
—Definition .........o0vvennn .os 300.28
—IEP content............ 300.347(a)(3)
--In "assistive technology" . 300.308
-LRE requirements...... ceeens 300.550(b)(2)
--Manifestation determination review . . 300.523(c)(2)(i)
—~Method of ensuring services ........ 300.142(b)
--Requirement re regular education !eacher (IEP) cese ceee .« | 300.346(d)(2)
-Services that also benefit nondisabled children...................oo0.l Ceeeeeaniaes 300.235(a)(1)

SUPPLEMENT-NOT SUPPLANT
—~LEA requirement ......ccovieieeeeecccecennns 300.230

—State level nonsupplanting . 300.153
--See "Nonsupplanting" ... -
SUPPORT SERVICES (definition) ..........cov0vunnes teeresessessesenssrsssrsenann 300.370(b)(2)
SURROGATE PARENTS
—In definition of "parent" ......... cesiscennne 300.20(a)(4)
--Procedural safeguards............oo0inannn. 300.515
—Recruitment and training of (use of SEA funds). .. 300.370(b)(2)
SUSPENSION (EXPULSION)
—Alternative programming for children expelled (Subgrants to LEAs for capacity

building) .. oovvinrieiiiiieeniiinnaans 300.622(a)
—FAPE for children suspended or expelled ....... .+« | 300.121(d)
--See also §300.121(a) and (b)(2)(ii) . ........ . PPN -
—Provision of FAPE .. ....iuiiiuiiieiiniiieiieiietencnntoncenscasennes cesceceeeees | 300.300(a)(1)
—-Suspension and expulsion rates........ Ceeteeaettitaseiieaataians 300.146(a)
~—Suspension-expulsion without services........coviiiiiieiiiiiiiiiiiiiiiiinienninnes 300.527(d)(2)(ii)
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TE-TI

TEACHERS
—See ""Regular education teacher"...... sesssssssrsssssssssssssssicnens ceeesnssssse -
—See ""Special education teacher" ......

TECHNICALLY SOUND INSTRUMENTS (evaluation)...... tresececntisescecereanann 300.532
TERMINATION OF AGENCY OBLIGATION TO PROVIDE SPECIAL EDUCATION

TO A PARTICULAR CHILD..... teetestececesaaas Y 300.232(c)
THERAPEUTIC RECREATION............ T vonenses | 300.24(b)(10)(2i)
TIMELINES (A-C)
--Access rights (Confidentiality—45 "days") .....covvierininnnnnns eeeeareiienereieaas 300.562(a)
—-Allocations to States (interim formula cal ion, as of D ber 1, or last Friday in

October) .ooeveinenrinenennaneannnnn teeeesectatecacesanans teeeececetiatacesnans 300.703(b)
—Attorneys’ fees (settlement offers made more than 10 "days" before hearing—see

§300.513(c)(2)(i)(A); (B)) e e evvevnnennns teterteteetacacncaen cereesnaes . -

—By-pass for private school children (see §§300 482(b)(2), 300. 485(b), nnd 300. 487)
—Child count dates (December 1 or the last Friday of October——see §§300.453(b)(2),

300.713, and 300.751) ....... teeeestacececnrsanane teeeereserentececacnnes Ceeeeees -
-—Complaint procedures (State—60 "days") .. 300.661(a)
--Confidentiality (access rights—45 "days") ............. e 300.562(a)

TIMELINES (D-G)

—Department hearing procedures on State eligibility (see §§300.581(b)(4), 300.583(b),
300.584(d), (e), (g), and (j), and 300.586)

—Discipline (see ""Timelines-discipline," below) .........cc0vunn. tesesseesesceaseneons -

—Due Process Hearings and Reviews
e Expedited hearings (Discipline)

—Decision within 45 "days" no exceptions or extensions ............... PN 300.528
—State may require exchange of information no less than 2 "business days" before
hearing........coovuvnen tessesesensaens ceees 300.528(a)(1)
e Hearings (Decision not later than 45 "days") . 300.511(a)
e Reviews (Decision not later than 30 "days") . 300.511(b)
TIMELINES (H-O)
—Hearing procedures (State eligibility—30 "days") .. ..vieeiereenenrereennenenennenennn 300.581(b)(3)
--Hearing Rights
¢ Disclosure of evaluations (at least 5 "business days" before hearing) ................ 300.509(b)
e Prohibit introduction of evidence not disclosed (at least 5 "business days" before
hearing) ... 300.509(a)(3)
—IEP (Initial 30 "day 300.343(b)
—Impartial review (30 "days")... 300.511(b)
TIMELINES (P-Z)
—Parent notice before private placement (at least 10 "business days [including any
holidays]" prior to the removal) ............. Ceteeeereenaeenens . 300.403(d)(1)(ii)
—Public participation (30-day period)....... . 300.282(b)
—State advisory council report to the SEA (by July 1 of each year) . 300.653(b)
—State complaint procedures (60 "days") .......oiviiiiiiiieinann . 300.661(a)
—State eligibility—Department hearing procedures (see §§300.581(b)(4), 300.583(b),
300.584(d), (e), (g), and (j), and 300.586) ..« eeveuerrenrearnracsannns Ceteereeneeieaas -
—Timelines and convenience of hearings and reviews .........ceeveeiieniennnens veees.. | 300511
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TI-TR

TIMELINES—DISCIPLINE (A-C)
—Authority of hearing officer (may order change of placement for not more than 45 "days" .
—Authority of school personnel—may order:

e Change of placement for not more than 45 "days" for weapons or drugs .............

e Removal of a child for not more than 10 "school days" ............ooiiuiiniinannn,
—Change of placement for disciplinary removals:

e Of more than 10 consecutive "school days" .........c.coiiiiiiiiiiiiiiiiiaiinennes

e That cumulate to more than 10 "school days" ......coviveeiinrrrenineninnnneenns
—Change of placement for disciplinary removals:

e Of more than 10 consecutive "school days" ......cceeeiiieeriiireeiinesrennnnnans

¢ That cumulate to more than 10 "school days" .......... Gesesenesanann ceceseanaas

TIMELINES—DISCIPLINE (D-L)
—Development of assessment plan by IEP team (before or not later than 10 "business
days")......... S SN
—-Expedited due process hearings
e Conducted in no less than 2 "business days" ....coevvviereeeiieresiaecncananeens
e Decision in 45 ""days"—with no exceptions or extensions...........c.ooiiiiiiain.
—Hearing officer (order change of placement for not more than 45 "days")

TIMELINES—DISCIPLINE (M-Z)
--Manif ion determination review (cond d in no case later than 10 "school days"
after date of decision to remove a child under §§300.520(a)(2) or 300.521 or 300.519)......
—Pl during appeals—not longer than 45 "days" ..........c.cciieiiiiinenieinnn,
--Removals for not more than:
e 10 "school days" (by school personnel) .......cooivuiuiinnniennneennnnnnnnnnnnns
e 45 "days" (to interim alternative education setting):

300.521

300.520(2)(2)
300.520(a)(1)

300.519(a)
300.519(b)

300.519(a)
300.519(b)

300.520(b)

300.528(a)(1)
300.528(b)(1)

300.523(a)(2)
300.526(c)(3)

300.520(a)

—By a hearing officer (for substantial likelihood of injury to child or others) 300.521(b)
—By school personnel (for weapons or drugs) «...coeeveeeierirrenreneeanennnnnns 300.520(b)
TIMETABLES—Full educational opportunity goals (FEOG).......ccoeviieiiniinaaaans 300.124
TRAINING
—Assistive technology services (see §300.6(€), (f) c ceeevvevrererennreenieereninneeennnns -
--Joint training of parents and personnel........ 300.382(j)
--Parent counseling and training.......... 300.24(b)(7)
—Personnel standards
e Policies and procedures (establish a specified training standard).................... 300.136(b)(3)
e Policy to address shortage of personnel . .. 300.136(g)(2)
»  Steps for retraining or hiring personnel . . 300.136(c)
—Travel training (see §300.26(a)(2)(ii), (D)(4)) + e v eevvrreeneeneeeteentiiteneeantanaanns - .
300.517
300.347(c)
300.517(b)
—To students in correctional institutions. .................. N ceaenes 300.517(a)(2)
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TR-U
TRANSITION FROM PART CTOPARTB.......cccvvueeen ceeesesseessesesssessnene 300.132
TRANSITION SERVICES (NEEDS)
—Agency responsibilities for ......ccoiiiiiiiiiian 300.348
—Alternative strategies ....... 300.348(a)
—Definition............. 300.29
--IEP requirement (Statement of)

e Transition service needs (age 14 or younger) ....c.oceeeeesaes cesesenessseossenene 300.347(b)(1)

e Needed transition services (age 16 or younger) ceeenn 300.347(b)(2)
—State rehabilitation agency .......ovuuinn. teesiensenens eeen 300.348(b)
TRANSMISSION OF RECORDS TO LAW ENFORCEMENT AND JUDICIAL

AUTHORITIES ...vvvnvvinnnnnnsnncnnnes S 300.529(b)
TRANSPORTATION
—Definition .. oovvtttiiiiiiiiiiiiiiiitiiittittttaaann cesessscesssscssearnne ceeeen 300.24(b)(15)

(See also §300.24(a)) « e eeeennrraannn ceectvacsrenasseansones -
-—-Nonacademic services .. .. . . | 300.306(b)
—Of private school children........ erecserensesesesssevesens weressrsnssserseserbine 300.456(b)
TRAUMATIC BRAIN INJURY (definition) ......cooveiiennen. seessesserssesenssnssns 300.7(c)(12)
TRAVEL TRAINING (definition) 300.26(b)(4)
--See also §300.26(a)(2)(ii), (B)(4) e e vevevernerennnn . ee -
TREATMENT OF CHARTER SCHOOLS AND THEIR STUDENTS.......... cereeens.. | 300241
TREATMENT OF FEDERAL FUNDS IN CERTAINYEARS .....oiitiiteiieantenaanns 300.233
USE OF AMOUNTS (LEA) .. ctvvrnenenrnacncncnsasascnnnnns erereaeiereieeiaeens 300.230
USE OF FUNDS—by LEAs
--Coordinated services system (see §§300.235(a)(2) and 300.244) . ......ccovvinrinrannnnns -
—For services and aids that also benefit nondisabled children.... cevesssssseenne 300.235(a)(1)
—For use in accordance with PartB......... R 300.71
—-School-based improvement plan (see §§300.245-300. 250) . -
—School-wide programs (t0 Carry out) .....coeeteieeacectaracseresssnssssesacccenenes 300.234
USE OF FUNDS—SEAs (A-B)
—Allowable CoStS « v vvvuvntieniaeeacenaanans ceceseeseneacesnosesreansesentene ceeeas 1300621
—Administering Part B . ceeececccccccesntnnnerens Y 300.620(a)
-—-Administering Part C (if SEA and Lead agency equal same) ............ Cereraeenene 300.620(b)
—Administration of State activities under PartB......... P . 300.621(a)(1)
—Administrative costs of itoring and plaint invest 300.370(a)(2)
—Annual description of use of Part Bfunds.......ccccvuuenan 300.156
—Approval, supervision, monitoring, and evaluation of effectiveness of local programs

and projects........ seececcccccsscasssssece N veees | 300.621(a)(2)
--Assist LEAs in meeting personnel shortages.............c00e g 300.370(a)(4)
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u-v
USE OF FUNDS BY STATES—SEAs (C-R)
—Complaint investigations . .. c.ovveeeeiiieeeeeenns 300.370(1)(2)
—~Coordination of activities with other programs.. . 300.620(a)
—Direct and support services...... IEETEERTRRTE 300.370
e Definitions......cco00nnnnnnn cesttnnesee 300.370(b)
—Evaluation of effectiveness of local programs. .. 300.621(a)(2)
--Leadership services for program supervision and management of speclal education
ACHIVItIES s oo vvierrerrenennereeienaeecennseeannns R R T 300.621(a)(4)
—~Mediation process...... sesececcsccsines cesneei 300.370(a)(3)
—Monitoring (see §§300.. 370(2)(2), 300 621(2)(2)) eeeennnnn -
--Other State leadership activities and consultative services . ... | 300.621(a)(5)
—Personnel development and training.........oo0euinns ... | 300.370(a)(1)
--Planning of programs and projects . .. 300.621(a)

USE OF FUNDS BY STATES—SEAs (S-Z)
—State administration.......ccooeeiiieriiiecrncacanns eesesesssresrneevesssrassessay 300.620

e Amount for (20% of State set-aside or $500,000) 300.620(a)(1)
--State advisory panel (for reasonable and necessary expenses for mcetmgs and duties) ...... | 300.653(f)
--State improvement plan........ ceenene .. | 300.37¢(a)(5)
—Statewide coordinated services system . . «+ [ 300.370(a)(7)
--Support and direct services........... “ee ... | 300.370(a)(1)

e Definitions...... ceecescecssssstessssssseanras S 300.370(b)
—Technical assistance

e To LEAs (re Part B requirements) ........ccc0uuen ceeescescanctttittitscantons 300.621(a)(3)

e To other programs that provide services........oeeviteieeieiieiiiiiciieeanenns 300.620(a)
USE OF FUNDS—for former Chapter 1 State agencies.......coccovieiuiincineinacenns 300.713
USE OF FUNDS—SECRETARY OF INTERIOR (see §§300.715-300.716) . . . cccvcvvvvnnnnn -

—By Indian tribes:

e For child find for children aged 3-5..... P R R R R TR 300.716(d)

e For coordination of assistance for services . | 300.716(a)
--For administration by ...coevtuuniiiiiiiiiirerirrerierseececenccsoscsstscsnnnnnns 300.262(a)
USE OF SEA ALLOCATIONS . ....ciiuienennnnannonnes Cesessessenctscrntansianans 300.370
--Nonapplicability of requir that prohibit ling and supplanting of funds ..... 300.372
VISUAL IMPAIRMENT INCLUDING BLINDNESS (definition) . ......c.ooviiiiinenn. 300.7(c)(13)
VOCATIONAL EDUCATION
—Definition ........co00uennnn ceen 300.26(b)(5)
—In definition of "'special education . | 300.26(a)(2)(iii)
—Program options ............ . ceee 300.305
—Transition services. ... 300.347(b)(1)
VOCATIONAL REHABILITATION (see "Rehabilitation") .....cooveeeiiniiniiiiiiaee. -

p to LEA mai of effort)...... 300.232(a)

VOLUNTARY DEPARTURE of personuel (E
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—State’s procedures for monitoring .

W-X-Y-Z

WAIVER(S)

—For exceptional and uncontrollable cir (State mai of effort) .......... 300.154(c)

~"In whole or in part" (see §§300.153(b), 300.589(€)) ... evvvunreeruereciarecenassnannas -

—Public insurance (risk of loss of eligibility for home and community-based waivers)....... 300.142(e)(2)(iv)
—State-level nonsupPplanting .. ccoveeeeiiiiiiiiiittiiiieteiitteiitttitienttiietsanns 300.153(b)
—State maintenance of effort.......ccoeiiiieiiiitiiiieitiiiittiiitttiittrettanetenns 300.154(c)
—State-level NONSUPPIANtING « ¢ ¢ vvvevvriiirersrenesessossssesssssasssssssscssnsncsns 300.154(c)

—Waiver ProCedUIes .. ovvuuueeeeeseeneeesarsesssssosssnssssasessansessnsssasnasens 300.5
WARD OF THE STATE

--See definition of "parent" 300.20(a)(2)
—See "SUrrogate Parents' ... it iiiiiiiiiieitiitteitcittitetatittettenttetaastons 300.515(a)(3)
WEAPON (definition) . .. oeoeeueneiernentiareeneesossssncnsasessssssssesssscsasans 300.520(d)(3)
WHEN IEPS MUST BEINEFFECT ... ..iutitininiititnnenenansosesonsnsnsssancnss 300.342
WITHHOLDING (enforcement) ......oceeeeeueeeeeeceeennsseansssansssssensssssnnns 300.587

300.589(c)(2)(ii)(B)
589 .

[64 FR 34049, June 24, 1999]

APPENDIX C TO PART 300;—IMPLEMENTA-
TION OF THE 20 PERCEBT RULE
UNDER §300.233

This appendix is intended to assist States
and LEAs to implement the ‘20 percent
rule’”’ under Part B (section 613(a)(2)(C)) of
the Individuals with Disabilities Education

52

Act (IDEA), and, specifically, the regulation
implementing that provision in §300.233. The
purposes of the appendix are to—(1) provide
background information about the 20 percent
rule and its intended effect, including speci-
fying which funds under Part B of the Act
are covered by the provision (as described in
§300.233), and the basis for the Department’s
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decision regarding those funds; and (2) in-
clude examples showing how the 20 percent
rule would apply in several situations.

A. BACKGROUND

1. Purpose of 20 Percent Rule. The IDEA
Amendments of 1997 (Pub. L. 105-17) added a
provision related to the permissive treat-
ment of a portion of Part B funds by LEAs
for maintenance of effort and non-sup-
planting purposes in certain fiscal years (see
section 613(a)(2)(C) of the Act and §300.233).
Under that provision, for any fiscal year
(FY) for which the appropriation for section
611 of IDEA exceeds $4.1 billion, an LEA may
treat as local funds, for maintenance of ef-
fort and non-supplanting purposes, up to 20
percent of the amount it receives that ex-
ceeds the amount it received under Part B
during the prior year.

Thus, under §300.233, an LEA is able to
meet the maintenance of effort requirement
of §300.231 and the non-supplanting require-
ment of §300.230(c) even though it reduces
the amount it spends of other local or local
and State funds, as the case may be, by an
amount equal to the amount of Federal
funds that may be treated as local funds.

2. 20 Percent Rule Applies Only to LEA Sub-
grants. Following enactment of the IDEA
Amendments of 1997 (and publication of Part
B regulations on March 12, 1999), State and
local educational agency officials stated that
it is not clear from the Act and regulations
whether the funds affected by the 20 percent
rule are only those that an LEA receives
through statutory subgrants under section
611(g), or whether the provision also applies
to other Part B funding sources (i.e., sub-
grants to LEAs for capacity-building and im-
provement under section 611(f)(4); other
funds the SEA may provide to LEAs under
section 611(f); or funds provided under sec-
tion 619 (Preschool Grants program)).

Further, because section 613(a)(2)(C) refers
to an amount of funds that an LEA ‘‘re-
ceives” in one fiscal year compared to the
amount it ‘‘received” in the prior fiscal year
(and because agencies may, at any one point
in time, be using funds appropriated in sev-
eral Federal fiscal years), agency officials
were uncertain as to how to determine that
an LEA had ‘“‘received” Federal funds.

Because the statute and regulations were
not sufficiently clear with respect to which
precise funds are affected by the 20 percent
rule, this could have resulted in the provi-
sion being interpreted and applied dif-
ferently from LEA to LEA. If that situation
were to occur, it could result in a significant
increase in the number of audit exceptions
against LEAs.

Given the confusion about which funding
sources are affected by the 20 percent rule,
there was a critical need to set out in the
regulations a clear interpretation of section
613(a)(2)(C) in order to support its consistent
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application across LEAs and States, and to
reduce the potential for audit exceptions.
Thus, on June 10, 2000, the Department pub-
lished a notice of proposed rulemaking
(NPRM) regarding this provision (65 FR
30314). The NPRM stated that—

In light of the statutory structure for dis-
tribution of Federal funds to LEAs, we be-
lieve that the most reasonable interpreta-
tion is to apply that provision only to sub-
grants to LEAs under section 611(g) of the Act
(§300.712 of the regulations) from funds ap-
propriated from one Federal fiscal year com-
pared to funds appropriated for the prior
Federal fiscal year. (Emphasis added.)

Thus, the NPRM proposed to exclude the
other Federal funds under Part B of the Act
(i.e., Subgrants to LEAs for capacity-build-
ing and improvement under section 611(f)(4)
(§300.622); other funds the SEA may provide
to LEAs under section 611(f) (§300.602); and
preschool grant funds under section 619 (34
CFR part 301)) from the funds that could be
treated as local funds. The reasons for ex-
cluding these other Part B funds were stated
in the NPRM, as follows:

o If IDEA funds that States have the au-
thority to provide to LEAs on a discre-
tionary basis (such as those identified in the
preceding paragraph) are included in the 20
percent calculation, it would result in some
LEAs receiving a proportionately greater
benefit from this provision than other LEASs,
based on receipt of funds that may be ear-
marked for a specific, time-limited purpose.
This would lead to inequitable results of the
§300.233 exception across LEAs in a State.

e Including section 619 formula grant funds
(34 CFR part 301) in the calculation does not
appear to be justified as the ‘‘trigger’ appro-
priation amount applies only with respect to
the amount appropriated under section 611.

The Department subsequently determined
that the position taken in the NPRM (that
the provision under §300.233 should apply
only to LEA subgrant funds under section
611(g) of the Act) is the most appropriate and
reasonable position to follow in imple-
menting the 20 percent rule. Therefore, the
proposed provision in §300.233(a)(1) was re-
tained, without change, in the final regula-
tions.

B. APPLICATION OF THE 20 PERCENT RULE

1. Examples Related to Implementing the 20
percent rule

The following are examples showing how
the 20 percent provision would apply under
several situations:

e Example 1: An LEA receives $100,000 in
Federal LEA Subgrant funds under section
611(g) of the Act from the appropriation for
one fiscal year (FY-1), and $120,000 in section
611(g) funds from the appropriation for the
following fiscal year (FY-2). The LEA may
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spend and treat as local funds up to 20 per-
cent of the $20,000 in section 611(g) funds it
receives from FY-2 (i.e., up to $4,000), since
this is the amount that exceeds the amount
it received from the prior year.

o Example 1-A: In Example 1, an LEA in
FY-2 is uncertain whether to exercise its op-
tion to treat as local funds during FY-2 up to
$4,000 of its section 611(g) funds received from
FY-2, and wishes to wait until the carry-over
year to make a decision. If the LEA decides
to exercise its option during the carry-over
period regarding the $4,000 from the FY-2 ap-
propriation, it could do so as long as those
funds are used within the carry-over period
for FY-2.

e Example 1-B: An LEA receives $100,000 in
section 611(g) funds from FY-1, $120,000 from
FY-2 and $140,000 from FY-3. The LEA may
spend and treat as local funds up to 20 per-
cent of the $20,000 from FY-2 funds and
$20,000 of FY-3 funds (i.e., up to $4,000 for
each year). Thus, if its FY-2 funds are not
used until FY-3, and the LEA so chooses, it
may spend and treat as local funds during
FY-3 a total of up to $8,000 in section 611(g)
funds (i.e., $4,000 from FY-2 and $4,000 from
FY-3), provided those funds are obligated by
the end of FY-3.

e Example 2: An LEA from one fiscal year
(FY-1) receives $100,000 in section 611(g)
funds and $20,000 in SEA discretionary funds
under section 611(f) of the Act; and from the
following year (FY-2) receives $120,000 in sec-
tion 611(g) funds, but does not receive any
funds under section 611(f). The LEA may
spend and treat up to 20 percent of the $20,000
in section 611(g) funds it receives from FY-2
(i.e. up to $4,000), since $20,000 is the amount
of section 611(g) funds that exceeds the
amount it received from FY-1.

o Example 3: An LEA had all of its section
611(g) funds ($100,000) withheld from one fis-
cal year (FY-1); but in the next fiscal year
(FY-2), the LEA received a total of $220,000
in section 611(g) funds (i.e., $100,000 from FY-
1, plus $120,000 from FY-2). Because the LEA
would have been entitled to $100,000 in FY-1,
the LEA may spend and treat as local funds
up to 20 percent of the $20,000 from FY-2 that
exceeded the FY-1 allotment (i.e., up to
$4,000).

e Example 4: An LEA received $100,000
under section 611(g) from one fiscal year
(FY-1), and would have received $120,000 in
section 611(g) funds for the next fiscal year
(F'Y-2); but the LEA has had all of its section
611(g) funds withheld in FY-2 because of a
finding of noncompliance under §300.197 or
§300.587. The LEA would have no section
611(g) funds that could be spent or treated as
local funds until those funds are released.

e Example 4-A: In example 4, the SEA sub-
sequently determines that the LEA is in
compliance, and releases the FY-2 funds to
the LEA later in that fiscal year. The LEA
could then spend and treat as local funds up
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to 20 percent of the $20,000 that exceeds the
amount it received in FY-1 (i.e., up to $4,000).
Those funds could be used by the LEA for the
remainder of FY-2 and through the end of
the carry-over period for FY-2 funding.

2. Auditing for Compliance with § 300.231 and
the 20 percent rule in § 300.233

The following provides guidance for use by
auditors in determining if LEAs are in com-
pliance with the maintenance of effort re-
quirement in §300.231 and the 20 percent rule
in §300.233:

a. Meeting the Maintenance of Effort Require-
ment. In order to be eligible to receive an
IDEA-Part B subgrant in any particular fis-
cal year, an LEA is required to demonstrate
that it has budgeted an amount of State and
local funds, or just local funds, to be spent
on special education and related services
that equals or exceeds (on either an aggre-
gate or per capita basis) the amount of those
funds spent by the LEA for those purposes in
the prior fiscal year, or in the most recent
prior fiscal year for which information is
available. 3¢ CFR 300.231.

b. Auditing Compliance with §300.231. Audi-
tors, in determining if an LEA has complied
with §300.231 in any particular fiscal year,
review the actual level of expenditures of
State and local funds, or just local funds, on
special education and related services for the
year in question and the prior year. For ex-
ample, consider an LEA that, in the LEA’s
FY-1, spent a total of $1,000,000 of local funds
on special education and related services to
serve 100 students with disabilities. (For this
discussion, assume that the LEA does not re-
ceive any State funds for any year for special
education and related services.) An auditor,
in trying to determine if the LEA, in its FY-
2, had complied with §300.231, would review
the LEA’s expenditure of local funds on spe-
cial education and related services. If, in the
LEA’s FY-2, the LEA served 100 students
with disabilities and spent $1,000,000 or more
in local funds on special education and re-
lated services, it would have met the require-
ments of §300.231 for FY-2.

c. Application of the 20 percent rule to
$300.231. If the LEA in the preceding example
had spent only $996,000 of local funds on spe-
cial education and related services for its 100
students with disabilities in its FY-2 (not
counting any section 611(g) subgrant funds
that could be considered local funds under
the 20 percent rule), then it would have
failed to meet its obligation under §300.231,
and an auditor would question $4,000 of the
LEA’s IDEA-Part B subgrant expenditures in
that year.

This questioned cost, however, could be
avoided, if the LEA had available, and spent,
$4,000 of Federal funds under the 20 percent
rule during its FY-2. These funds may be
available from a variety of sources (see Ex-
amples in paragraph 1). If, as described in
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Example 1 of paragraph 1 the LEA had re-
ceived from the Federal FY-2 appropriation,
a section 611(g) subgrant that was $20,000
greater than the subgrant it received from
the Federal FY-1 appropriation, then up to
$4,000 of that subgrant could be treated as
local funds. The LEA, however, would have
to spend at least $4,000 of its Federal FY-2
section 611(g) subgrant during its FY-2 in
order for those funds to count as part of its
local expenditures for that year for purposes
of §300.231.

In this example, if the LEA had carried
over all of its Federal FY-2 section 611(g)
subgrant to the LEA’s FY-3 (and thus did
not spend any of those funds during its FY-
2), then none of the section 611(g) subgrant
funds subject to the 20 percent rule could be
considered as local funds for purposes of de-
termining compliance with §300.231. (The
reason for this is that auditors, in deter-
mining an LEA’s compliance with §300.231,
examine State and local, or local funds the
LEA actually spent on special education and
related services, and not those funds that the
LEA could, but did not, spend for those pur-
poses.)

If the LEA, in its FY-2, spent $4,000 of its
Federal FY-2 section 611(g) subgrant, then
the LEA could count those expenditures and
bring itself into compliance with §300.231
(i.e., $996,000 of the LEA’s own local funds
spent on special education and related serv-
ices plus the $4,000 of Federal FY-2 section
611(g) funds that can be counted as local
funds equals a total of $1,000,000 of local ex-
penditures on special education in its FY-2—
the amount of local expenditures needed to
comply with §300.231). However, if the LEA
elected to take this step, it could not count
any of the Federal FY-2 section 611(g)
subgrant funds that it will spend in its FY-
3 as local funds.

If the LEA, in its FY-2, spent only $3,000 of
its Federal FY-2 section 611(g) subgrant
funds, then those funds could be counted by
the LEA as local funds in calculating its
compliance with §300.231 for its FY-2. If the
remaining $1,000 of Federal FY-2 funds avail-
able to be considered local funds were spent
in the LEA’s FY-3, those funds could be con-
sidered in determining the LEA’s compliance
with §300.231 for its FY-3. (Note, However,
that if in its FY-2 the LEA had only spent
$996,000 of local funds and $3,000 of its Fed-
eral funds, it would not have met the re-
quirements of §300.231. In this case the audi-
tor would have $1,000 of questioned costs
($1,000,000 — [$996,000 + $3,000] = $1,000) for
FY-2).

[66 FR 1476, Jan. 8, 2001]

§301.1

PART 301—PRESCHOOL GRANTS
FOR CHILDREN WITH DISABILITIES

Subpart A—General

Sec.

301.1 Purpose of the Preschool Grants for
Children With Disabilities program.

301.2-301.3 [Reserved]

301.4 Applicable regulations.

301.5 Applicable definitions.

301.6 Applicability of part C of the Act to 2-
year-old children with disabilities.

Subpart B—State Eligibility for a Grant

301.10 Eligibility of a State to receive a
grant.

301.11 [Reserved]

301.12 Sanctions if a State does not make a
free appropriate public education avail-
able to all preschool children with dis-
abilities.

Subpart C—Allocations of Funds to States

301.20
301.21
301.22
301.23
301.24
301.25
301.26

Allocations to States.

Increase in funds.

Limitation.

Decrease in funds.

State-level activities.

Use of funds for State administration.
Use of State agency allocations.

Subpart D—Allocation of Funds to Local
Educational Agencies

301.30 Subgrants to local educational agen-

cies.

301.31 Allocations to 1local educational
agencies.

301.32 Reallocation of local educational

agency funds.

AUTHORITY: 20 U.S.C. 1419, unless otherwise
noted.

SOURCE: 63 FR 29930, June 1, 1998, unless
otherwise noted.

Subpart A—General

§301.1 Purpose of the Preschool
Grants for Children With Disabil-
ities program.

The purpose of the Preschool Grants
for Children With Disabilities program
(Preschool Grants program) is to pro-
vide grants to States to assist them in
providing special education and related
services—

(a) To children with disabilities aged
three through five years; and
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