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international school feeding programs
from considering religion in their ad-
missions practices or from imposing re-
ligious attendance or curricular re-
quirements at their schools.

(d)(1) Direct USDA assistance may be
used for the acquisition, construction,
or rehabilitation of structures only to
the extent that those structures are
used for conducting USDA programs
and activities and only to the extent
authorized by the applicable program
statutes and regulations. Direct USDA
assistance may not be used for the ac-
quisition, construction, or rehabilita-
tion of structures to the extent that
those structures are used by the USDA
funding recipients for inherently reli-
gious activities. Where a structure is
used for both eligible and inherently
religious activities, direct USDA as-
sistance may not exceed the cost of
those portions of the acquisition, con-
struction, or rehabilitation that are at-
tributable to eligible activities in ac-
cordance with the cost accounting re-
quirements applicable to USDA funds.
Sanctuaries, chapels, or other rooms
that an organization receiving direct
assistance from USDA uses as its prin-
cipal place of worship, however, are in-
eligible for USDA-funded improve-
ments. Disposition of real property
after the term of the grant or any
change in use of the property during
the term of the grant is subject to gov-
ernment-wide regulations governing
real property disposition (see 7 CFR
parts 3015, 3016 and 3019).

(2) Any use of direct USDA assistance
funds for equipment, supplies, labor,
indirect costs and the like shall be pro-
rated between the USDA program or
activity and any use for other purposes
by the religious organization in accord-
ance with applicable laws, regulations,
and guidance.

(3) Nothing in this section shall be
construed to prevent the residents of
housing receiving direct USDA assist-
ance funds from engaging in religious
exercise within such housing.

§16.4 Effect on State and local funds.

If a State or local government volun-
tarily contributes its own funds to sup-
plement activities carried out under
programs governed by this part, the
State or local government has the op-
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tion to separate out the direct USDA
assistance funds or commingle them. If
the funds are commingled, the provi-
sions of this part shall apply to all of
the commingled funds in the same
manner, and to the same extent, as the
provisions apply to the direct USDA
assistance.

§16.5 Compliance.

USDA agencies will monitor compli-
ance with this part in the course of
regular oversight of USDA programs.

PART 17—SALES OF AGRICULTURAL
COMMODITIES MADE AVAILABLE
UNDER TITLE | OF THE AGRICUL-
TURAL TRADE DEVELOPMENT
AND ASSISTANCE ACT OF 1954,
AS AMENDED

17.1 General.

17.2 Definition of terms.

17.3 Purchase authorizations.

17.4 Agents of the participant or importer.

17.5 Contracts between commodity sup-
pliers and importers.

17.6 Discounts, fees, commissions and pay-
ments.

17.7 Notice of sale procedures.

17.8 Ocean transportation.

17.9 CCC payment to suppliers.

17.10 Refunds and insurance.

17.11 Recordkeeping and access to records.

AUTHORITY: 7 U.S.C. 1701-1704, 1731-1736b,
1736f, 5676; E.O. 12220, 45 FR 44245.

SOURCE: 62 FR 52932, Oct. 10, 1997, unless
otherwise noted.

§17.1 General.

(a) What this part covers. This part
contains the regulations governing the
financing of the sale and exportation of
agricultural commodities by the Com-
modity Credit Corporation (CCC),
through private trade channels to the
maximum extent practicable, under
the authority of title | of the Agricul-
tural Trade Development and Assist-
ance Act of 1954, as amended (herein-
after called ‘““the Act”).

(b) Agricultural commodities agree-
ments. (1) Under the Act, the Govern-
ment of the United States enters into
Agricultural Commodities Agreements
with governments of foreign countries
or with private entities. These agree-
ments cover financing of the sale and
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exportation of agricultural commod-
ities, including certain ocean transpor-
tation costs.

(2) Agricultural Commodities Agree-
ments may provide that a participant
will repay CCC for the financing ex-
tended by CCC either in dollars or in
local currencies.

(3) A private entity must maintain a
bona fide business office in the United
States and have a person, principal, or
agent on whom service of judicial proc-
ess may be had in the United States
unless the General Sales Manager de-
termines that there are adequate as-
surances of repayment to CCC for the
financing extended by CCC.

(c) Purchase authorizations. This part
covers, among other things, the
issuance by the General Sales Manager
of purchase authorizations which au-
thorize the participant to:

(1) Purchase agricultural commod-
ities; and

(2) Procure ocean transportation
therefor.

(d) Financing. For amounts to be fi-
nanced by CCC, CCC will pay the sup-
plier of commodity or of ocean trans-
portation in accordance with
§17.9(a)(3). The cost of ocean freight or
ocean freight differential will be fi-
nanced by CCC only when specifically
provided for in the purchase authoriza-
tion.

(e) Where information is available. Gen-
eral information about operations
under this part is available from the
Director, Pub. L. 480 Operations Divi-
sion, Foreign Agricultural Service,
USDA, Washington, DC 20250-1033. In-
formation about financing operations
under this part, including forms pre-
scribed for use thereunder, is available
from the Controller, Commodity Credit
Corporation, USDA, 1400 Independence
Avenue, SW, Washington, DC 20250-
0581.

[62 FR 52932, Oct. 10, 1997, as amended at 63
FR 59692, Nov. 5, 1998]

§17.2 Definition of terms.

Terms used in the regulations in this
part are defined or identified as fol-
lows, subject to amplification in subse-
quent sections:

Affiliate and associated company. Any
legal entity which owns or controls, or
is owned or controlled by, another
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legal entity. For a corporation, owner-
ship of the voting stock is the control-
ling criterion. A legal entity is consid-
ered to own or control a second legal
entity if—

(1) The legal entity owns an interest
of 50 percent or more in the second
legal entity; or

(2) The legal entity and one or more
other legal entities, in which it owns
an interest of 50 percent or more, to-
gether own an interest of 50 percent or
more in the second legal entity; or

(3) The legal entity owns an interest
of 50 percent or more in another legal
entity which in turn owns an interest
of 50 percent or more in the second
legal entity.

CCC. The Commodity Credit Corpora-
tion, USDA.

Commodity. An agricultural com-
modity produced in the United States,
or product thereof produced in the
United States, as specified in the appli-
cable purchase authorization.

Controller. The Controller, Com-
modity Credit Corporation, or the Con-
troller’s designee.

Copy. A photocopy or other type of
copy of an original document showing
all data shown on the original, includ-
ing signature or the name of the person
signing the original or, if the signature
or name is not shown on the copy, a
statement that the original was signed.

Delivery. The transfer to or for the
account of an importer of custody and
right of possession of the commodity at
U.S. ports or Canadian transshipment
points in accordance with the delivery
terms of the contract and purchase au-
thorization. For purposes of financing,
delivery is deemed to occur as of the
on-board date shown on the ocean bill
of lading.

Destination country The foreign coun-
try to which the commodity is ex-
ported.

Director. The Director, Pub. L. 480 Op-
erations Division, Foreign Agricultural
Service.

Expediting services. Services provided
to the vessel owner at the discharge
port in order to facilitate the discharge
and sailing of the vessel; this may in-
clude assisting with paperwork, obtain-
ing permits and inspections, super-
vision and consultation.
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FAS. The Foreign Agricultural Serv-
ice, USDA.

FSA. The Farm Service Agency,
USDA.

FSA Office. The office designated in
the purchase authorization to admin-
ister this financing operation on behalf
of CCC.

Finance. To expend CCC funds,
whether or not the participant is re-
quired to repay the funds to CCC. For
example, this part refers to CCC ‘‘fi-
nancing” both the ocean freight dif-
ferential, which the participant does
not repay, and the commodity cost,
which the participant does repay.

Form CCC-106. The form entitled
““Advice of Vessel Approval.”

Form CCC-329. The signed original of
the form entitled ‘“‘Supplier’s Certifi-
cate.”

General Sales Manager and GSM. The
General Sales Manager, FAS, or the
General Sales Manager’s designee.

Importer. The person that contracts
with the supplier for the importation
of the commodity. The importer may
be the participant or any person to
which a participant has issued a sub-
authorization.

Importing country. Any nation with
which an agreement has been signed
under the Act.

Invitation for bids and IFB. A publicly
advertised request for offers.

Legal entity includes, but is not lim-
ited to, an individual (except that an
individual and his or her spouse and
their minor children are considered as
one legal entity), partnership, associa-
tion, company, corporation and trust.

Letter of credit. An irrevocable com-
mercial letter of credit issued, con-
firmed, or advised by a banking insti-
tution in the United States and pay-
able in U.S. dollars.

Local currency. The currency of the
importing or destination country.

Notice of arrival. A written notice in
accordance with §17.8(g) stating that
the vessel has arrived at the first port
of discharge.

Ocean bill of lading. (1) In the case of
cargo carried on a vessel other than LASH
barges: An “‘on-board’’ bill of lading, or
a bill of lading with an ‘“‘on-board’ en-
dorsement, which is dated and signed
or initialed on behalf of the carrier; or

§17.2

(2) In the case of cargo carried in a
LASH barge: (i) For the purpose of fi-
nancing commodity price, an ‘‘on-
board’ bill of lading showing the date
the commodity was loaded on board
barges, which is dated and signed or
initialed on behalf of the carrier, or a
bill of lading or a LASH barge bill of
lading with an ‘‘on-board barge’ en-
dorsement which is dated and signed or
initialed on behalf of the carrier.

(i) For the purpose of financing
ocean freight or ocean freight differen-
tial, a bill of lading which is dated and
signed or initialed on behalf of the car-
rier indicating that the barge con-
taining the cargo was placed aboard
the vessel named in the Form CCC-106
not later than eight running days after
the last LASH barge loading date (con-
tract layday) specified in the Form
CCC-106. This may be either an ‘“‘on
board’’ bill of lading or a bill of lading
or a LASH barge bill of lading with an
‘“on-board ocean vessel’” endorsement.

(3) Documentary requirements for a
copy of an ‘“‘ocean bill of lading” refer
to a non-negotiable copy thereof.

Ocean freight contract. A charter
party or liner booking note.

Ocean transportation. Interchangeable
with the term ‘‘ocean freight’’.

Ocean transportation brokerage. Serv-
ices provided by shipping agents re-
lated to their engagement to arrange
ocean transportation and services pro-
vided by ships brokers related to their
engagement to arrange employment of
vessels.

Ocean transportation-related services.
Furnishing the following services:
lightening, stevedoring, and bagging
(whether these services are performed
at load or discharge), and inland trans-
portation, i.e., transportation from the
discharge port to the designated inland
point of entry in the destination coun-
try, if the discharge port is not located
in the destination country.

Participant. The collective term used
to denote the importing country or the
private entity with which an agree-
ment has been negotiated under the
Act.

Person. An individual or other legal
entity.

Private entity. The nongovernmental
legal entity with which an agreement
has been signed under the Act.
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Purchase authorization. Form FAS-
480, ‘‘Authorization to Purchase Agri-
cultural Commodities,” issued to a par-
ticipant under this part.

Purchasing agent. Any person engaged
by a participant to procure agricul-
tural commodities.

Secretary. The Secretary of Agri-
culture of the United States, or the
Secretary’s designee.

Selling agent. A representative for the
supplier of the commodity, who is not
employed by or otherwise connected
with the importer or the participant.

Shipping agent. Any person engaged
by a participant to arrange ocean
transportation.

Ships broker. Any person engaged by a
supplier of ocean transportation to ar-
range employment of vessels.

Supplier. Any person who sells a com-
modity to an importer under the terms
of a purchase authorization, or who
sells ocean transportation to an im-
porter or supplier of the commodity
under the terms of a purchase author-
ization.

USDA. The U.S. Department of Agri-
culture.

United States. The 50 States, the Dis-
trict of Columbia, and Puerto Rico.

§17.3 Purchase authorizations.

(a) lIssuance. After an agreement is
signed, the GSM will issue a purchase
authorization to the participant for
each commodity included in the agree-
ment.

(b) Contents. Each purchase author-
ization includes the following informa-
tion:

(1) The commodity to be purchased
and specifications, approximate quan-
tity and maximum dollar amount au-
thorized;

(2) Contracting requirements;

(3) The contracting period, during
which suppliers and importers must
enter into contracts; and the delivery
period, during which the commodity
must be delivered;

(4) The terms of delivery to the im-
porter;

(5) Documentation required for CCC
financing in addition to or in lieu of
the documentation specified in §17.9;

(6) Provisions relating to payment to
CCC, if applicable;
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(7) The address of the FSA office ad-
ministering the financing operation on
behalf of CCC;

(8) The method of financing provided
under the Agricultural Commodities
Agreement;

(9) Any provisions relating to financ-
ing by CCC in addition to or in lieu of
those specified in this part;

(10) Authorization to procure ocean
transportation, and provisions relating
to the financing of ocean freight or
ocean freight differential, as applica-
ble;

(11) Any other provisions considered
necessary by the General Sales Man-
ager.

(c) Applicability of this part. In addi-
tion to the provisions of a particular
purchase authorization, each purchase
authorization, unless otherwise pro-
vided, is subject to the provisions of
this part to the same extent as if the
provisions were fully set forth in the
purchase authorization.

(d) Modification or revocation. The
General Sales Manager reserves the
right at any time for any reason or
cause whatsoever to supplement, mod-
ify or revoke any purchase authoriza-
tion, including the termination of de-
liveries, if it is determined to be in the
interest of the U.S. Government. CCC
shall reimburse suppliers who would
otherwise be entitled to be financed by
CCC for costs which were incurred as a
result of such action by the GSM in
connection with firm sales or shipping
contracts, and which were not other-
wise recovered by the supplier after a
reasonable effort to minimize such
costs: Provided, however, That such re-
imbursement shall not be made to a
supplier if the GSM determines that
the GSM’s action was taken because
the supplier failed to comply with the
requirements of the regulations in this
part or the applicable purchase author-
ization; Provided further, That reim-
bursement to suppliers of ocean trans-
portation shall not exceed the ocean
freight differential when the purchase
authorization provides only for financ-
ing the differential.

(e) Subauthorizations. The participant
may issue subauthorizations to import-
ers consistent with the terms of the ap-
plicable purchase authorization. The
participant, in subauthorizing, shall
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specify to importers all the provisions
of the applicable purchase authoriza-
tion which apply to the subauthoriza-
tion.

(f) Cotton textiles. (1) Except as pro-
vided in paragraph (f)(2) of this section,
financing of textiles under this part is
limited to cotton yarns and fabrics
processed up to and including the dyed
and printed state, and preshrinking.
Any processing of such yarns and fab-
rics beyond this stage will be at the ex-
pense of the participant.

(2) Purchase authorizations may per-
mit cotton textiles processed beyond
the stage described in paragraph (f)(1)
of this section to be purchased, but the
maximum financing by CCC is limited
to the equivalent value of the cotton
yarns and fabrics described in para-
graph (f)(1) of this section, contained in
the textiles, plus eligible ocean trans-
portation costs.

(3) Financing is available only for
textiles manufactured entirely of U.S.
cotton in the United States.

§17.4 Agents of the participant or im-
porter.

(a) General. (1) A participant or im-
porter is not required to use a pur-
chasing agent or shipping agent, or em-
ploy the services of any other agent,
broker, consultant, or other represent-
ative (hereafter ‘“‘agent’’) in connection
with arranging the purchase of agricul-
tural commodities under title | of the
Act and arranging ocean transpor-
tation for such commodities. However,
if an agent is used, the participant
shall submit a written nomination of
the agent to the Deputy Adminis-
trator, Export Credits, FAS, along with
a copy of the proposed agreement be-
tween the participant or importer and
such agent. The written nomination
shall also specify the period of time to
be covered by the nomination. A person
may not act as agent for a participant
or importer unless the Deputy Admin-
istrator, Export Credits, FAS, has pro-
vided a written statement that the
nomination is accepted in accordance
with the provisions of this section.

(2) See §17.6(c) regarding commis-
sions, fees, or other compensation of
any kind to agents of a participant or
importer.

§17.4

(3) A freight agent employed by the
Agency for International Development
under titles Il and 11l is not eligible to
act as an agent for the participant or
importer during the period of such em-
ployment. A subcontractor of such
freight agent is not eligible to act as
an agent for the participant or im-
porter during the period of its sub-
contract.

(b) Affiliate defined. For purposes of
this section, the term affiliate has the
meaning provided in §17.2 and, in addi-
tion, persons will also be considered to
be affiliates if any of the following con-
ditions are met:

(1) There are any common officers or
directors.

(2) There is any investment by eligi-
ble commodity suppliers, selling
agents, or persons engaged in fur-
nishing ocean transportation or ocean
transportation-related services for
commodities provided under any title
of the Act, section 416(b) of the Agri-
cultural Act of 1949, or the Food for
Progress Act of 1985, whether or not
any part of the ocean transportation is
financed by the U.S. Government, or by
agents of such persons, or their officers
or directors, in the agent of the partici-
pant or importer.

(3) There is any investment by the
agent of the participant or importer, or
its officers or directors, in approved
commodity suppliers; selling agents; or
persons engaged in furnishing ocean
transportation or ocean transpor-
tation-related services for commodities
provided under any title of the Act,
section 416(b) of the Agricultural Act of
1949, or the Food for Progress Act of
1985, whether or not any part of the
ocean transportation is financed by the
U.S. Government, or in agents of such
persons. These conditions include those
cases in which investment has been
concealed by the utilization of any
scheme or device to circumvent the
purposes of this section but does not
include investment in any mutual
fund.

(c) Information to be furnished. A per-
son nominated to act as an agent of the
participant or importer, and any inde-
pendent contractor that may be hired
by such person to perform functions of
a shipping agent, shall furnish to the
Deputy Administrator, Export Credits,
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FAS, the following information or doc-
umentation as may be applicable:

(1) The names of all incorporators;

(2) The names and titles of all offi-
cers and directors;

(3) The names of all affiliates, includ-
ing the names and titles of all officers
and directors of each affiliate, and a
description of the type of business in
which the affiliate is engaged;

(4) The names and proportionate
share interest of all stockholders;

(5) If beneficial interest in stock is
held by other than the named share-
holders, the names of the holders of the
beneficial interest and the propor-
tionate share of each;

(6) The amount of the subscribed cap-
ital;

(7) For USDA acceptance of a nomi-
nation covering services provided dur-
ing each U.S. fiscal year (October 1-
September 30), a written statement
signed by such person:

(i) Certifying that, during the U.S.
fiscal year covered by USDA’s accept-
ance of the nomination, the person has
not engaged in, and will not engage in,
supplying commodities under any title
of the Act or the Food for Progress Act
of 1985 or furnishing ocean transpor-
tation or ocean transportation-related
services for commodities provided
under any title of the Act, section
416(b) of the Agricultural Act of 1949, or
the Food for Progress Act of 1985,
whether any part of the ocean trans-
portation is financed by the U.S. Gov-
ernment; and that the person has not
served and will not serve as an agent of
firms engaged in providing such com-
modities, ocean transportation and
ocean transportation-related services;

(ii) Certifying that, for ocean trans-
portation brokerage services provided
during the U.S. fiscal year covered by
USDA'’s acceptance of the nomination,
the person has not shared and will not
share freight commissions with the
participant, the importer, or any agent
of the participant or the importer,
whether CCC finances any part of the
ocean freight. CCC will consider as
sharing a commission a situation
where the agent forgoes part or all of a
commission and the supplier of ocean
transportation pays a commission di-
rectly to the participant, the importer,
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or any other person on behalf of the
participant or the importer; and

(iii) Undertaking that, during the
U.S. fiscal year covered by USDA’s ac-
ceptance of the nomination, affiliates
of such person have not engaged in and
will not engage in the activities or ac-
tions prohibited in this paragraph
©O.

(8) A certification that neither the
person nor any affiliates has arranged
to give or receive any payment, kick-
back, or illegal benefit in connection
with the person’s selection as agent of
the participant or importer.

(d) USDA acceptance. (1) USDA will
consider accepting the nomination of a
person to act as an agent of the partici-
pant or importer when the documents
required to be submitted by this sec-
tion are received by the Deputy Admin-
istrator, Export Credits, FAS.

(2) USDA'’s acceptance of such nomi-
nation shall remain in effect for the pe-
riod of time requested by the partici-
pant or such shorter period as the Dep-
uty Administrator, Export Credits,
FAS, may determine. USDA will with-
draw such acceptance if the agent of
the participant or importer, or any of
the affiliates of such agent, violates
the certifications or undertakings
made pursuant to paragraphs (c) (7)
and (8) of this section.

(3) A person is required to submit the
information and documentation re-
quired by §17.4(c) to support the per-
son’s first nomination to act as an
agent of any participant or importer
for each fiscal year. For subsequent
nominations covering the same fiscal
year, the person must provide a writ-
ten certification that the information
and documentation provided earlier are
still accurate and complete, or must
provide the details of any changes to
previously submitted information.

(e) Notification. The Deputy Adminis-
trator, Export Credits, FAS, shall
promptly notify persons nominated as
agents of the participant or importer,
of the determination or of the need for
further inquiry, and shall provide a
written response within 30 calendar
days of receipt of all the required docu-
ments. If USDA will not accept the
nomination, the notification shall
state the reasons therefor. The deter-
mination of the Deputy Administrator,
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Export Credits, FAS, is effective imme-
diately and continues in effect pending
the result of any appeal to the General
Sales Manager.

(f) Non-acceptance or withdrawal. (1) If
USDA does not accept the nomination
of a person, or if acceptance has been
withdrawn pursuant to the provisions
of this section, the person may, within
30 calendar days, present to the Gen-
eral Sales Manager, orally or in writ-
ing, any reasons as to why such action
should not stand. Nothing in this para-
graph shall be construed as to prohibit
a person whose nomination has not
been accepted or whose acceptance has
been withdrawn by USDA from being
nominated at a later time.

(2) If, in the procurement of commod-
ities made available under title I, Pub.
L. 480, a participant or importer uses
an agent whose nomination has not
been accepted in writing by the Deputy
Administrator, Export Credits, FAS,
USDA may withhold sales approval.

(3) If, in the shipping of commodities
made available under title I, Pub. L.
480, a participant or importer uses an
agent whose nomination has not been
accepted in writing by the Deputy Ad-
ministrator, Export Credits, FAS,
USDA may withhold vessel approval or
may deduct from the ocean freight dif-
ferential to be paid, the amount of any
commission to the agent in connection
with the shipment.

(g) No competitive advantage. A ship-
ping agent may not take any action
which would give a competitive advan-
tage to any supplier of commodities or
ocean transportation. This includes,
but is not limited to, providing ad-
vance notice of IFB’s or amendments,
or selectively enforcing IFB or con-
tract requirements.

[62 FR 52932, Oct. 10, 1997; 62 FR 63606, Dec. 1,
1997]

§17.5 Contracts between commodity
suppliers and importers.

(a) Commodity suppliers and selling
agents. (1) Commodity suppliers must
be determined to be eligible under the
Pub. L. 480, title | program in order for
their contracts to be eligible for CCC
financing. A prospective commodity
supplier must be engaged in the busi-
ness of selling agricultural commod-
ities for export from the United States.

§17.5

The commodity supplier must main-
tain a bona fide business office in the
United States, and must have a person,
principal or agent on whom service of
judicial process may be had in the
United States.

(2) Persons who wish to participate
as commodity suppliers shall submit
the following information to the For-
eign Agricultural Service, Stop 1033,
USDA, 1400 Independence Ave., SW,
Washington, DC 20250-1033:

(i) A current financial statement of
the prospective supplier, preferably an
audited statement, as evidence of fi-
nancial responsibility. Submission of a
letter of reference from a bank is also
encouraged.

(if) A statement containing general
background information about the
firm, including the names and titles of
the chief executive officers and a de-
scription of the firm’s experience as an
exporter of U.S. agricultural commod-
ities. Copies of bills of lading sup-
porting this statement are also re-
quested.

(iii) Any other information requested
relating to whether the prospective
supplier is responsible and is able to
perform its obligations under this part
and the purchase authorization.

(3) If, at the time the commodity sup-
plier reports the sale it is determined
that an agent employed or engaged by
a commodity supplier to obtain a con-
tract is not a selling agent as defined
in §17.2, the sale will not be eligible for
financing.

(b) Eligibility for financing. To be eli-
gible for financing, commodity con-
tracts must comply with the following
requirements unless otherwise speci-
fied in the purchase authorization.

(1) Commodity contracts between
suppliers and importers are considered
to be conditioned on the approval by
USDA of the contract price; conform-
ance of the sale to the provisions of the
purchase authorization; responsiveness
of the offer to IFB terms; and compli-
ance by the supplier and the selling
agent, if any, with paragraph (a) of this
section.

(2) Importers and suppliers must
enter into contracts within the con-
tracting period specified in the pur-
chase authorization. The contracts
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must provide for deliveries to the im-
porter in accordance with the delivery
terms and during the delivery period
specified in the purchase authorization,
or any amendment or modification
thereto.

(3) Contracts for a commodity, under
a purchase authorization which limits
delivery terms to f.o.b. or f.a.s., must
be separate and apart from the con-
tracts for ocean transportation of the
commodity.

(4) The supplier’s sales price may not
exceed the prevailing range of export
market prices as applied to the terms
of sale at the time of sale, as deter-
mined by USDA. The ‘““time of sale” is
the date and time specified in the IFB
for receipt of offers; or the date of the
contract amendment if the amendment
affects the sale price, as determined by
USDA. The contract price may not be
on a cost plus a percentage-of-cost
basis.

(c) Contracting procedures—(1) Pur-
chasing—general. (i) Importers must
purchase commodities on the basis of
IFB’s.

(ii) The participant shall maintain a
record of all offers received from sup-
pliers until the expiration of three
years after final payment under con-
tracts awarded under the purchase au-
thorization. The GSM may examine
these records or request specific infor-
mation in connection with the offers.

(2) Invitations for bids. The following
conditions shall apply on all purchases
of commodities on the basis of IFB’s:

(i) The General Sales Manager must
approve the terms of the IFB before it
is issued by the importer.

(ii) The importer shall issue the IFB
in the United States and shall open all
offers in public in the United States at
the time and place specified in the IFB.

(iii) The IFB must permit submission
of offers from all suppliers who meet
the requirements of this subpart.

(iv) The IFB may not preclude offers
for shipment from any United States
port(s) unless the purchase authoriza-
tion provides for exportation only from
certain ports.

(v) The IFB may not establish min-
imum quantities to be offered or which
will be considered.

(vi) The IFB must stipulate the re-
sponsibility for each party for payment
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of any costs not eligible for financing
by CCC.

(vii) The IFB must be in compliance
with this part, the purchase authoriza-
tion, and sound commercial standards.

(3) Contract awards. (i) The importer
shall consider only offers which are re-
sponsive to the IFB and shall make
awards either on the basis of the lowest
commodity price(s) offered or on the
basis of lowest landed cost. However,
when vessels offered under the flag of
the participant, the importing country
or the destination country; or vessels
controlled by the participant, the im-
porting country or the destination
country are to be used, the participant
must purchase commodities for ship-
ment on such vessels only on the basis
of the lowest commodity price(s) of-
fered. This limitation may, however, be
waived by the GSM:

(A) When the lowest commodity
price(s) offered are in locations where
vessels cannot reasonably be made
available without a substantial in-
crease in freight costs to the partici-
pant;

(B) For small quantities offered at
additional loading points (in aggregate
not more than 15 percent of the total
tonnage offered by a vessel); or

(C) Where this limitation would con-
flict with the purposes of the program.

(i) For purposes of this section,
“lowest commodity price(s)” means
the lowest commodity price(s) offered
for loading onto the type of vessel (dry
bulk carrier, tanker, etc.) to be utilized
to carry the commodity purchased.

(iii) For purposes of this section,
“lowest landed cost’”” means the com-
bination of commodity price and ocean
freight rate resulting in the lowest
total cost to deliver the commodity to
the importing country, considering the
quantity which must be shipped on pri-
vately owned U.S.-flag commercial ves-
sels, as determined by the Director.
Lowest landed cost may be defined on
either a foreign flag or U.S. flag basis.
Awards may not be made on the lowest
landed cost basis unless IFB’s are
issued for commodity and ocean freight
so that all commodity and ocean
freight offers are reviewed simulta-
neously.

(iv) Participants are encouraged to
purchase commodities on the basis of
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lowest landed cost when U.S. flag ves-
sels are to be used. If such commodity
purchases are not made on the basis of
lowest landed cost (U.S. flag), ocean
freight differential payments will
nonetheless be calculated on the rates
of U.S. flag vessels which would rep-
resent the lowest landed cost.

(v) Announcement of awards shall be
made in the United States. The im-
porter shall promptly submit to the Di-
rector copies of all offers received with
a copy of the IFB which was issued. No
sale can be approved for financing until
this information has been received by
FAS. The decision of the GSM shall be
final regarding the responsiveness of
offers to IFB terms in the awarding of
contracts.

(d) Contract quantity eligible for fi-
nancing. The quantity eligible for fi-
nancing in the contract between the
supplier and the importer may not ex-
ceed that quantity approved by the
Pub. L. 480 Operations Division, FAS,
including any approved contract toler-
ance.

(e) Contract disputes. Contracts be-
tween suppliers and importers should
stipulate the responsibility of each
party for payment of any costs not eli-
gible for financing by CCC. Questions
as to payment of ineligible costs should
be resolved between the contracting
parties.

(f) Contract provisions. Each contract
entered into for financing under this
part is deemed to include all terms and
conditions required by the regulations
in this part.

(g) Export Trade Act (Webb-Pomerene
Law). A supplier who is a member of a
Webb-Pomerene association and who
enters into contracts with importers as
a member of such an association shall
so indicate in a statement on, or at-
tached to, the copy of the supplier’s de-
tailed invoice referred to in §17.9(c)(2).
§17.6 Discounts, commissions
and payments.

fees,

For purposes of this section, the term
““payment’’ means a commission, fee or
other compensation of any kind. The
term ‘‘other compensation of any
kind” includes anything given in re-
turn for any consideration, services, or
benefits received or to be received.

§17.6

(a) Discounts. If a contract provides
for one or more discounts (including
but not limited to trade or quantity
discounts and discounts for prompt
payment) whether expressed as such or
as ‘‘commissions’’ to the importer, CCC
will only pay the invoice amount after
the discount (supplier’s contracted
price less all discounts).

(b) Selling agents. (1) A supplier may
not make a payment to a selling agent
employed or engaged by the supplier to
obtain a contract. This prohibition ap-
plies to any payment to a person who
has acted as a selling agent to obtain a
contract even though the payment may
be for services performed that are not
themselves services to obtain a con-
tract.

(2) A person is deemed to act ‘“to ob-
tain a contract” if the person acts on
behalf of a commodity supplier to:

(i) Influence a buyer to award a con-
tract to the supplier;

(ii) Give the supplier a competitive
advantage in relation to other poten-
tial suppliers; or

(iii) Influence CCC to approve a con-
tract for financing under this part.

(3) CCC will not consider acts which
are purely ministerial in nature and do
not require the exercise of personal in-
fluence, judgment, or discretion (such
as attending bid openings or presenting
offers at bid openings), or services to
implement a contract after it has been
entered into by the parties (such as
handling documentation problems or
contract disputes), as acts to obtain a
contract.

(c) Other prohibitions. (1) Suppliers of
commodities or ocean transportation
may not:

(i) Pay a commission to the partici-
pant or importer; to any agency, in-
cluding an agency of the government of
the importing country or the destina-
tion country; or to a corporation
owned or controlled by the participant
or the government of the importing
country or the destination country.

(ii) Pay a commission to any affiliate
of the participant, if the participant is
a private entity;

(iii) Make any payment to an agent
of the participant or importer, in the
person’s capacity as such agent, other
than ocean transportation brokerage
commissions.
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(iv) Pay an address commission or
payment.

(2) For ocean transportation, in addi-
tion to this paragraph, see also §17.8(j).

(3) When any portion of the ocean
freight is financed by CCC, total ocean
transportation brokerage commissions
earned on U.S. and non-U.S.-flag book-
ings by all parties arranging vessel fix-
tures shall not exceed 2% percent of
the total freight costs.

(4) If a payment is made in violation
of this section, CCC may demand dollar
refund of the entire amount financed
by CCC under the contract.

§17.7 Notice of sale procedures.

(a) Telephonic notice of sale. The sup-
plier shall, immediately upon making a
firm sale, telephone a notice of sale to
Pub L. 480 Operations Division, FAS. A
sale is considered firm when the sup-
plier has been notified by the importer
of an award, even though the contract
is conditioned on approval by FAS (see
§17.5(b)(1).) If the supplier fails to fur-
nish a notice of sale within 3 working
days after the date of sale, CCC has the
right to refuse to finance the sale.

(b) Sale approval. (1) Pub. L. 480 Oper-
ations Division will notify the supplier
by telephone of approval of the notice
of sale.

(2) The supplier will prepare Form
FAS-359, ‘“‘Declaration of Sale,” and
submit it to Pub. L. 480 Operations Di-
vision promptly as soon as FAS has
provided the CCC Registration Number
to the supplier. The supplier or the
supplier’s authorized representative
must sign the form.

(3) Each Form FAS-359 shall cover
only a single sale contract. If a sale is
made under two or more purchase au-
thorizations, the supplier will prepare
separate forms for each purchase au-
thorization.

(4) If any correction is needed to the
Form FAS-359, the supplier must im-
mediately notify FAS. If a contract is
amended, the supplier should present
the original Form FAS-359 for payment
along with a copy of the written USDA
approval of the contract amendment.

(c) Sale disapproval. (1) Pub. L. 480 Op-
erations Division, FAS, will notify the
supplier by telephone when a sale is
disapproved for financing. The related
contract between the supplier and im-

7 CFR Subtitle A (1-1-05 Edition)

porter shall, for purposes of financing,
be considered null and void.

(2) On receipt of a notice of dis-
approval, the supplier shall promptly
notify the importer.

(d) Contract delivery period. Price ap-
proval is limited to exports made dur-
ing the delivery period stated in the
notice of sale or any contract amend-
ment approved by the Pub. L. 480 Oper-
ations Division, FAS. If the supplier
cannot complete delivery by the ter-
minal delivery date of the contract de-
livery period, the supplier and the par-
ticipant or importer shall submit a no-
tice of contract amendment as pro-
vided in paragraph (e) of this section. If
the supplier fails to comply, §17.10(d)
shall apply.

(e) Contract amendments. (1) The sup-
plier and the participant or importer
shall each submit a written notice of
each contract amendment to the Direc-
tor immediately after the amendment
to the contract is made. This includes
not only any change in the contract de-
livery period or any other terms and
conditions of the contract as provided
in the information given in the original
notice of sale or any amendment there-
to, but also any change in any other
terms and conditions of the contract.

(2) The notice of contract amendment
must contain the following:

(i) A request that USDA approve an
amendment to the specifically identi-
fied sale contract between (the partici-
pant or importer) and (the commodity
supplier).

(ii) A statement of what the amend-
ment consists of (as, extension of deliv-
ery period through (date)) and a de-
tailed explanation of the reasons for
the amendment.

(iii) A statement that the contract
amendment has been agreed to by both
buyer and seller.

(3) Pub. Law 480 Operations Division,
FAS, will notify the supplier as to
whether the amendment is approved or
disapproved.

(4) The supplier shall furnish a copy
of the USDA approval of the amend-
ment with other documentation sub-
mitted to obtain payment.

(5) If the supplier fails to furnish no-
tice of a contract amendment to Pub.
L. 480 Operations Division, FAS, within
3 working days after the date of such
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amendment, CCC has the right to
refuse to finance the sale or any por-
tion of the sale.

(6) Any amendment must be con-
sistent with the provisions of the pur-
chase authorization and this part and
must otherwise be acceptable to Pub.
L. 480 Operations Division, FAS.

§17.8 Ocean transportation.

(a) General. (1) This section applies to
the financing of ocean freight or ocean
freight differential. Ocean freight will
be financed by CCC only to the extent
specifically provided for in the pur-
chase authorization. The purchase au-
thorization may provide requirements
in addition to or in lieu of those speci-
fied in this section.

(2) The supplier of ocean transpor-
tation must be engaged in the business
of furnishing ocean transportation
from the United States and must have
a person, principal or agent, on whom
service of judicial process may be had
in the United States.

(3) The quantity of the commodity
which must be shipped on privately
owned U.S.-flag commercial vessels
will be determined by the Director.

(4) The supplier of ocean transpor-
tation shall release copies of the ocean
bills of lading to the supplier of the
commodity promptly upon completion
of loading of the vessel.

(5) When CCC finances any part of the
ocean freight or the ocean freight dif-
ferential, the participant must open an
operable irrevocable letter of credit for
the portion of the ocean freight not fi-
nanced by CCC. All banking institution
charges, such as commissions, ex-
penses, etc., are for the account of the
participant. The amount of the letter
of credit shall be computed using the
information provided in the Form CCC-
106. The letter of credit shall provide
for sight payment or acceptance of a
draft, payable in U.S. dollars, on the
basis of the quantities specified in the
applicable ocean freight contract. If
the supplier of ocean transportation
accepts the commodity before receipt
of an acceptable letter of credit from a
bank, the supplier takes such action at
its own risk. This action in itself does
not affect eligibility for CCC financing.

(b) Contracting procedures—(1) Invita-
tions for Bids (IFB’s). (i) Public freight

§17.8

“Invitations for Bids’ are required in
the solicitation of freight offers from
all U.S. and non-U.S. flag vessels when
CCC is financing any portion of the
ocean freight.

(i) For non-U.S. flag vessels when
CCC is not financing any portion of the
ocean freight, public freight IFB’s are
also required unless otherwise author-
ized by the Director, or unless the par-
ticipant requires the use of vessels
under its flag, the flag of the destina-
tion country, or other non-U.S. flag
vessels under its control. Vessels con-
sidered to be under the control of the
participant or the destination country
include vessels under time charters,
bare boat charters, consecutive voyage
charters, or other contractual arrange-
ments for the carriage of commodities
which provide guaranteed access to
vessels.

(iii) Prior to release to the trade, all
freight IFB’s must be submitted to the
Director for approval. Freight IFB’s
must be issued by means of Bridge
News, New York, plus at least one
other means of communication.

(iv) All freight IFB’s must:

(A) Specify a closing time for the re-
ceipt of offers and state that late offers
will not be considered;

(B) Provide that offers are required
to have a canceling date no later than
the last contract layday specified in
the IFB;

(C) Provide the same deadline for re-
ceipt of offers from both U.S. flag ves-
sels and non-U.S. flag vessels;

(D) Stipulate the responsibility for
each party for payment of any costs
not eligible for financing by CCC (in
the IFB or the pro forma charter
party).

(2) Competitive bidding. When CCC is
financing any portion of the freight, all
offers shall be opened in public in the
United States at the time and place
specified in the IFB. Offers shall be
opened prior to receipt of offers for the
sale of commodities as the Director de-
termines appropriate. Only offers
which are responsive to the IFB may be
considered, and no negotiation shall be
permitted.

(3) Records of offers. Copies of all of-
fers received must be promptly fur-
nished to the Director, who may re-
quire the participant, or its shipping
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agent, to submit a written certification
to the GSM that all offers received
(with the times of receipt designated
thereon) were transmitted to the De-
partment. For purposes of this para-
graph ““time of receipt” shall be the
time a hand-carried offer or a mailed
offer was received at the designated lo-
cation for presentation or, if trans-
mitted electronically, the time the
offer was received, as supported by evi-
dence satisfactory to the Director.

(4) Re-tenders. The Director may per-
mit or require a participant to refuse
any and all bids, and in such case a
participant may conduct a re-tender
with the approval of the Director. The
Director shall not approve or require
freight re-tenders unless they will in-
crease the likelihood of meeting U.S.
flag cargo preference requirements,
will permit the desired quantity to be
shipped, will likely result in reduced
CCC expenditures, or are otherwise de-
termined to be in the best interest of
the program.

(c) Request for vessel approval. The
pertinent terms of all proposed char-
ters and all proposed liner bookings,
regardless of whether any portion of
ocean freight is financed by CCC, must
be submitted to the Director for review
and approval before fixture of the ves-
sel. Tentative advance vessel approvals
may be obtained by telephone provided
Form CCC-105, ‘‘Ocean Shipment
Data—Pub. L. 480 (Request for Vessel
Approval)”’, is furnished promptly con-
firming the information supplied by
telephone. The Form CCC-105 shall be
submitted in duplicate to the Director.

(d) Advice of vessel approval. (1) USDA
will give written approval of charters
and liner bookings on Form CCC-106,
““Advice of Vessel Approval.” The Form
CCC-106 will state whether CCC will fi-
nance any part of the ocean freight.
For f.a.s. or f.o.b. shipments, CCC will
issue a signed original of Form CCC-106
to the ocean carrier when CCC finances
any part of the ocean freight. For c.& f.
or c.i.f. shipments, CCC will issue Form
CCC-106 to the supplier of commodity.

(2) If CCC agrees to finance any por-
tion of the ocean freight, the partici-
pant or its agent shall forward a copy
of the ocean freight contract imme-
diately after execution to the Director
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for review and approval
issuance of Form CCC-106.

(3) CCC may also require the supplier
of ocean transportation to submit cop-
ies of lightening, stevedoring, or bag-
ging contracts for any voyage for
which CCC finances ocean freight or
ocean freight differential.

(e) Special charter party provisions re-
quired when any part of ocean freight is
financed by CCC. This paragraph ap-
plies when CCC finances any part of the
ocean freight for commodities booked
on charter terms. In the event of any
conflict between the provisions of the
regulations in this part and the charter
party or ocean bills of lading issued
pursuant thereto, the provisions of the
regulations in this part shall prevail.
The charter party shall contain or, for
the purpose of financing pursuant to
the regulations in this part, be deemed
to contain the following provisions:

(1) That if there is any failure on the
part of the supplier of ocean transpor-
tation to perform the charter party
after the vessel has tendered at the
loading port, the charterer shall be en-
titled to incur all expenses which in
the judgment of the General Sales
Manager are required to enable the ves-
sel to carry out her obligations under
the charter party including, but not
limited to, expenses for lifting any
liens asserted against the vessel.

(2) That, notwithstanding any prior
assignments of freight made by the
owner or operator, the expenses au-
thorized in paragraph (e)(1) of this sec-
tion may be deducted from the freight
earned under the charter party.

(3) That ocean freight is earned and
that 100% thereof is payable by the
charterers when the vessel and cargo
arrive at the first port of discharge,
subject to paragraph (e)(4) of this sec-
tion, and to the further condition that
if a force majeure as described in para-
graph (I)(1) of this section results in
the loss of part of the vessel’s cargo,
100% of the ocean freight is payable on
the part so lost. This provision does
not relieve the carrier of the obligation
to carry to other points of discharge if
so required by the charter party.

(4) That if a force majeure as de-
scribed in paragraph (1)(1) of this sec-
tion prevents the vessel’s arrival at the
first port of discharge, the freight shall

prior to
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be payable by the charterer at the time
the General Sales Manager determines
that such force majeure was the cause
of nonarrival.

(5) That laydays are non-reversible.

(6) That in a dispute involving any
rights and obligations of CCC, includ-
ing rights and obligations as successor
or assignee, which cannot be settled by
agreement, the dispute shall not be
subject to arbitration.

(f) Special charter party information re-
quired when any part of ocean freight is
financed by CCC. When CCC finances
any part of the ocean freight for com-
modities booked on charter terms, the
charter party shall contain the fol-
lowing information:

(1) The name of each party partici-
pating in the ocean freight brokerage
commission, if any, and the percentage
thereof payable to each party;

(2) The name of the vessel and the
name of the substitute vessel, if any.

(g) Notice of arrival. Each Form CCC-
106 will indicate whether a notice of ar-
rival is required. A notice of arrival,
when required, must be furnished
promptly by the participant or its des-
ignated agent or other source accept-
able to CCC (excluding the carrier or
its agent) and must include the name
of the vessel, the purchase authoriza-
tion number, the first port of dis-
charge, and the date of arrival. The no-
tice of arrival of the vessel also con-
stitutes prima facie evidence of arrival
of the cargo.

(h) Foreign flag vessels. The cost of
ocean transportation will be financed
by CCC on non-U.S. flag vessels only
when, and to the extent, specifically
provided in the applicable purchase au-
thorization.

(i) U.S.-flag vessels. When a com-
modity is required to be shipped on a
privately owned U.S.-flag commercial
vessel, Form CCC-106 will set forth:

(1) The rate of the ocean freight dif-
ferential, if any, which the Director de-
termines to exist between the pre-
vailing foreign-flag vessel rate and the
U.S.-flag vessel rate; and

(2) The approximate tonnage for
which CCC will authorize reimburse-
ment of ocean freight or ocean freight
differential, as appropriate.

() Items not eligible for financing by
CCC. The following costs will not be fi-
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nanced by CCC, either separately or as
part of the commodity contract price:

(1) Loading, trimming, and other re-
lated shipping expenses unless included
in the ocean freight rate;

(2) Discharge costs unless included in
the ocean freight rate;

(3) The cost of “‘dead freight’’;

(4) Cargo dues and taxes assessed by
the importing or recipient country;

(5) Surcharges assessed by steamship
conferences or carriers, unless specifi-
cally authorized by the Director;

(6) General average contributions;

(7) Stevedoring overtime and vessel
crew overtime;

(8) Ship’s disbursements;

(9) Any payments prohibited in §17.6
(b) and (c); and

(10) Detention.

(k) General financing provisions. When
any part of ocean freight will be fi-
nanced either separately or as part of
the commodity contract price, the fol-
lowing shall apply:

(1) Ocean freight contracts must
show the ocean freight rate from one
loading port to one discharge port, and
may provide for an increase in rate for
an additional port of loading or dis-
charge, or other option. CCC, however,
will finance initially the lowest such
rate or OFD, as appropriate. Increased
amounts due because of the exercise of
such option will be financed only after
receipt of an ocean bill of lading or
other evidence showing that the option
was exercised.

(2) In the case of transshipment to a
foreign flag vessel, CCC will finance
the ocean freight or OFD, as appro-
priate, only to the point of trans-
shipment, at a rate determined by the
GSM, and CCC will not finance any
part of the ocean freight beyond the
point of transshipment unless specifi-
cally approved by the GSM. If the com-
modity was transported from a U.S.
port and was transshipped at another
U.S. port, CCC will not finance, with-
out prior approval of the GSM, any
part of the ocean freight incurred be-
fore transshipment.

(3) The ocean freight rate eligible for
CCC financing and the rate used for the
U.S.-flag vessel in calculating ocean
freight differential shall not exceed the
following rates for the category of the
vessel concerned:
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(i) For commodities covered by pub-
lished tariff rates—the published con-
ference contract rate;

(ii) For other commodities—the mar-
ket rate prevailing at the time of re-
quest for approval as determined by
the Director, but in any event not in
excess of rates charged other shippers
(irrespective of booking dates) for like
commodities on the voyage concerned.

(4) Payment will be made for ocean
freight or OFD, as appropriate, from
loading points to discharge points at
rates approved by the Director on
Form CCC-106 in conformity with para-
graph (k)(3) of this section.

(5) Freight for a vessel designated on
Form CCC-106 as a U.S. flag vessel
shall not be eligible for financing un-
less such vessel complies with the pro-
visions of Pub. L. 87-266.

(6) Ocean freight contracts must
specify that the participant shall be
liable for detention of the vessel for
loading delays attributable solely to
the decision of the supplier of ocean
transportation not to commence load-
ing because of the failure of the partic-
ipant to establish an ocean freight let-
ter of credit in accordance with para-
graph (a)(5) of this section. However,
ocean freight contracts may not con-
tain a specified detention rate. The
ocean transportation supplier shall be
entitled to reimbursement for deten-
tion costs for all time so lost, for each
calendar day or any part of the cal-
endar day, including Saturdays, Sun-
days and holidays. The period of such
delay shall not commence earlier than
upon presentation of the vessel at the
designated loading port within the
laydays specified in the ocean freight
contract, and upon notification of the
vessel’s readiness to load in accordance
with the terms of the applicable ocean
freight contract. The period of such
delay shall end at the time that oper-
able irrevocable letters of credit have
been established for the applicable
ocean freight or the time the vessel be-
gins loading, whichever is earlier. Time
calculated as detention shall not count
as laytime. Reimbursement for such
detention shall be payable no later
than upon the vessel’s arrival at the
first port of discharge.

() Force majeure. (1) The GSM will
waive the requirement for the notice of
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arrival required by Form CCC-106 by a
written notice to the supplier of ocean
transportation on the receipt of evi-
dence satisfactory to the General Sales
Manager that the vessel is lost or un-
able to proceed to destination after
completion of loading as a result of one
or more of the following causes: Dam-
age caused by perils of the sea or other
waters; collisions; wrecks; stranding
without the fault of the carrier; jet-
tison; fire from any cause; Act of God;
public enemies or pirates; arrest or re-
straint of princes, rulers or peoples
without the fault of the supplier of
ocean transportation; wars; public dis-
orders; captures; or detention by public
authority in the interest of public safe-
ty. The supplier may substitute such
waiver for the notice of arrival.

(2) The determination of a force
majeure by the GSM shall not relieve
the participant from its obligation
under the Agricultural Commodities
Agreement to pay CCC, when due, the
dollar amount of ocean freight, plus in-
terest (exclusive of ocean freight dif-
ferential), financed by CCC.

(m) Demurrage/despatch. CCC will not
finance demurrage and CCC will not
share in despatch earnings. Owners and
commodity  suppliers  will settle
laytime accounts at load port(s) and
owners and charterers will settle
laytime accounts at discharge port(s).
Under no circumstances shall CCC be
responsible for resolving disputes in-
volving calculation of laytime or the
payment of demurrage or despatch.

(n) Ocean freight included in the com-
modity contract price. For cost and
freight or c.i.f. contracts the ocean
freight, or the ocean freight differen-
tial, as appropriate, will be financed
only to the extent specifically provided
in the applicable purchase authoriza-
tion.

(o) Separate freight contracts. Con-
tracts for ocean transportation, under
a purchase authorization which limits
delivery terms to f.o.b. or f.a.s., must
be separate and apart from the con-
tracts for the commodity.

§17.9 CCC payment to suppliers.

(a) General. (1) The supplier shall re-
quest payment from CCC for the
amount of the commodity price or the
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ocean freight or ocean freight differen-
tial to be financed by CCC.

(2) The supplier shall support such a
request for payment by presenting to
CCC the documents required by this
section, the purchase authorization,
and the IFB, unless such documents
were previously submitted to CCC.
Such documents, however, need not be
submitted when and to the extent that
the Controller determines that the in-
tended purpose of a document is served
by documents otherwise available to or
under the control of CCC or by alter-
nate documents specified in such deter-
mination.

(3) CCC will examine each document
to ascertain that it is in accordance
with this part, the purchase authoriza-
tion, and the IFB. CCC will audit all
the required documents to ensure accu-
racy, completeness, and consistency.
When CCC has determined that all re-
quired documents have been submitted
and that the documents are acceptable
for payment, CCC will pay the supplier
for the commodity price or the ocean
freight or ocean freight differential to
be financed by CCC which is supported
by the documents.

(4) CCC is required to issue all pay-
ments by electronic transfer. Each sup-
plier submitting documents to CCC for
payment must provide the name of the
company, the bank ABA number to
which payment is to be made, the ac-
count number for the company at the
bank, the company’s Taxpayer ldenti-
fication Number, and the type of ac-
count being used.

(b) General documentation require-
ments. The supplier must put the appro-
priate purchase authorization number
on all required documents which are
prepared under the supplier’s control,
and should arrange for the appropriate
purchase authorization number to be
put on all other required documents at
the time of their preparation.

(c) Documents required for payment—
commodity. The general provisions re-
lating to such documents are as fol-
lows. Additional requirements for pay-
ment to commodity suppliers for

c.& f. or c.i.f. sales are contained in
paragraph (c)(8) of this section.

(1) Supplier’s certificate. A signed
original of Form CCC-329 ‘“‘Supplier’s
Certificate” from the commodity sup-
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plier covering the net invoice price for
the commodity.

(2) Supplier’s detailed invoice. Two cop-
ies of the supplier’s detailed invoice
showing quantity, description, con-
tracted price, net total invoice price
expressed in dollars, the amount for
which financing is requested from CCC,
the amount not eligible for financing
by CCC, and basis of delivery of the
commodity (e.g., f.o.b. vessel). In arriv-
ing at the net invoice price there shall
be deducted:

(i) All discounts from the supplier’s
contracted price through payments,
credits, or other allowances made or to
be made to the importer, the import-
er’s agent or consignee;

(ii) All purchasing agents’ commis-
sions;

(iii) AIll other amounts not eligible
for financing.

(3) Additional payment. A request for
an additional payment submitted for a
transaction for which all or part of the
required documents have been pre-
viously submitted to CCC shall be sup-
ported by a Form CCC-329 ““‘Supplier’s
Certificate” and the supplier’s detailed
invoice, covering the additional
amount requested. The supplier’s in-
voice must show the date, serial num-
ber and the amount of the original in-
voice and the basis for the additional
amount claimed.

(4) Weight certificate. The weight cer-
tificate shall be issued by or on author-
ity of a State or other governmental
weighing department, Chamber of
Commerce, Board of Trade, Grain Ex-
change, or other independent organiza-
tion or firm providing public weighing
services. Such organization or firm
must have:

(i) Qualified, impartial, paid employ-
ees who are stationed at the port facil-
ity or, if authorized under the applica-
ble purchase authorization, other facil-
ity where weights customarily are de-
termined, one of whom performed the
weighing covered by the certificate; or

(ii) Qualified, independent, impartial,
supervised, weighmasters stationed at
the port facility or, if authorized under
the applicable purchase authorization,
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other facility where weights are cus-
tomarily determined, one of whom su-
pervised the employee of such a facil-
ity in the performance of the weighing
covered by the certificate.

(5) Federal appeal inspection. The offi-
cial certificate representing the results
of an appeal inspection, when included
in the documents presented for pay-
ment, shall supersede any other inspec-
tion certificate required by this part,
the applicable purchase authorization,
the IFB or the contract.

(6) Form CCC-359. (i) Form FAS-359,
“Declaration of Sale,” signed for the
GSM, is the written document by
which USDA notified the supplier that
the sale was approved for financing.
The supplier shall submit Form FAS-
359 to CCC with the documents cov-
ering the first transaction under the
contract. The unit price shown on the
supplier’s invoice must not exceed the
approved unit price shown on the Form
FAS-359.

(i) For subsequent transactions
under the same contract, the supplier
shall certify on the CCC copy of the de-
tailed invoice as follows:

I hereby certify that the applicable Form
FAS-359 was submitted to CCC with docu-
ments covering Invoice No. dated

for $

(7) Bill of lading. Four copies of the
ocean bill of lading.

(8) C.&.f. or c.i.f. sales. In addition to
the requirements of paragraph (c)(1)
through (7) of this section, the fol-
lowing requirements apply for c.&f. or
c.i.f. sales:

(i) Signed original of Form CCC-106.

(if) The supplier’s detailed invoice
shall show a computation of the dollar
amount of ocean freight differential,
whenever the Form CCC-106 provides
for an ocean freight differential on a
cost and freight or c.i.f. sale and au-
thorizes financing of any portion of
ocean freight by CCC. In arriving at
the net invoice price the supplier shall
deduct the ocean freight, or portion
thereof which is not being financed by
CCC.

(iii) One nonnegotiable copy of the
insurance certificate or policy where
the cost of insurance is included in the
price of the commodity to be financed
by CCC.
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(iv) A request for an additional pay-
ment shall also include a statement
signed by the ship’s master or owner
(or agent of either of them) showing ex-
ercise of the higher-rated option, if the
payment is stated to be due because of
the exercise of a higher-rated option
provided in an ocean freight contract.

(d) Documents required for payment—
ocean freight financed separately from
commodity price.

(1) Supplier’'s certificate. A signed
original of Form CCC-329, ‘“‘Supplier’s
Certificate”, executed by the carrier or
its agent, covering the dollar cost of
ocean freight or ocean freight differen-
tial.

(2) Ocean bill of lading. One copy of
the ocean bill of lading and, if required
by the related Form CCC-106, a notice
of arrival at the first port of discharge
of the vessel named in the Form CCC-
106. In lieu of a notice of arrival the
carrier may present a waiver of the no-
tice of arrival signed by the GSM or
Controller.

(3) Invoice. One copy of the carrier’s
invoice which shows the total freight
costs, the amount not eligible for fi-
nancing by CCC, and the amount for
which payment is requested from CCC.
If the invoice relates to a U.S.-flag ves-
sel, such invoice shall contain the fol-
lowing typed or stamped certification,
executed by the supplier:

The undersigned hereby certifies that the
vessel named herein and for which ocean
freight is claimed, qualifies as a privately
owned U.S.-flag commercial vessel within
the requirements of Pub. L. 87-266 and is an
eligible U.S.-flag vessel for the purposes of
Pub. L. 664, 83rd Congress.

(4) Form CCC-106. Signed original of
Form CCC-106.

(5) Ocean freight contract. One copy of
the ocean freight contract.

(6) Higher rated option. A request for
payment of any amounts claimed be-
cause of the exercise of a higher rated
option following payment of a lower
rated option pursuant to §17.8(k)(1)
shall be supported by the following
documents:

(i) One copy of the carrier’s invoice
as described in paragraph (d)(3) of this
section except for the certification re-
quired therein.

(if) The Form CCC-329, “‘Supplier’s
Certificate”, for the balance claimed.
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(iii) A statement signed by the ship’s
master, owner, or owner’s agent, and
signed laytime statements or other
written concurrence of charterer or the
charterer’s agent showing the exercise
of the higher rated option.

(e) Payment of freight by CCC prior to
the vessel’s arrival at the discharge port.
(1) Upon request by the supplier, CCC
may pay the ocean freight or ocean
freight differential to be financed by
CCC before the vessel arrives at the
first port of discharge if the supplier
furnishes CCC financial coverage in the
form of an acceptable letter of credit
from a U.S. bank.

(2) The amount of security required
by CCC under paragraph (e)(1) of this
section may be computed by multi-
plying the ocean freight rate or ocean
freight differential rate financed by
CCC as shown on the related Form
CCC-106 times either:

(i) The tonnage shown on the related
bill of lading, if the bill of lading is fur-
nished to CCC; or

(ii) The tonnage stated in the ocean
freight contract (without tolerance).

(3) On receipt of an acceptable letter
of credit, the Controller will issue a
waiver of the notice of arrival which is
required under paragraph (d)(2) of this
section.

(f) Advice of amount financed. CCC will
forward advice of payment to the par-
ticipant.

§17.10 Refunds and insurance.

(a) Participant—failure to comply. The
participant shall pay in U.S. dollars
promptly to CCC on demand by the
General Sales Manager the entire
amount financed by CCC (or such lesser
amount as the GSM may demand)
whenever the GSM determines that the
participant has failed to comply with
any agreement or commitment made
by the participant in connection with
the transaction financed or with the
applicable Agricultural Commodities
Agreement between the U.S. and the
participant.

(b) Adjustment refunds. All claims by
importers for adjustment refunds aris-
ing out of terms of the contract or out
of the normal customs of the trade, in-
cluding arbitration and appeal awards,
allowances, and claims for overpay-
ment of ocean transportation, if such

§17.10

refunds relate to amounts financed by
CCC, shall be settled by payment in
U.S. dollars and such payment shall be
remitted by the supplier to CCC. The
remittance shall be identified with the
date and amount of the original pay-
ment and the applicable purchase au-
thorization number.

(c) Insurance on c.i.f. sales. The provi-
sions of this paragraph apply only to
transactions under purchase authoriza-
tions that specifically authorize c.i.f.
sales in which the cost of insurance is
included in the net c.i.f. invoice price
of the commodity financed. When the
supplier furnishes insurance in favor of
or for the account of the importer, the
policies or certificates of insurance
shall include a loss payable clause
which provides that all claims shall be
paid in U.S. dollars to the Controller.
Such payments shall be accompanied
by advice of the purchase authorization
number, the names and addresses of
the supplier and importer, the nature
of the claim, the quantity of the com-
modity involved in the claim, the date
of shipment, the bill of lading number,
and the name of the vessel. CCC will
credit the account of the participant or
will refund local currency in accord-
ance with paragraph (e) of this section.

(d) Refund of ineligible amounts. If a
sale has been financed and CCC deter-
mines that the sales price exceeds the
price permissible under §17.5(b)(4), or
that the sale is otherwise ineligible for
financing, in whole or in part, the sup-
plier shall refund in dollars such excess
price or ineligible amount to CCC
promptly on demand. If not promptly
refunded, such amount may be set off
by CCC against monies it owes to the
supplier. The making of any such re-
fund to CCC, or any such setoff by CCC
shall not prejudice the right of the sup-
plier to challenge such determination
in a court action brought against CCC
for recovery of the amount refunded or
set off.

(e) Refund of local currency or reduc-
tion of amount due. Immediately after
receipt by CCC of U.S. dollar payment
from suppliers, or from or for the ac-
count of the participant under this sec-
tion, CCC will provide for payment to
the participant of the local currency
equivalent of dollars received, if such
local currency has been deposited for
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the particular transaction, or will cred-
it the participant’s account as follows:

(1) For payments under this section,
except paragraph (a), the local cur-
rency refunded will be at the exchange
rate agreed to by the Government of
the United States and the participant
in effect at the time the local currency
is paid to or for the account of the im-
porter, except that if there has been a
change in the exchange system or
structure of the importing country or
the destination country, such payment
shall be made at the agreed exchange
rate which was in effect on the date of
dollar disbursement for the transaction
financed, and except further that local
currency shall not be paid when the
dollars are to be reauthorized for re-
placement of the commodity.

(2) For payment under paragraph (a)
of this section, the local currency re-
funded will be at the agreed exchange
rate in effect on the date of the dollar
disbursement for the transaction fi-
nanced: Provided, that local currency
will not be refunded to the extent that
deposits of such currency have been
made available to the participant on a
grant basis.

(3) For refunds received by CCC under
long-term credit agreements the par-
ticipant’s account shall be credited
with the dollar amount refunded or
otherwise recovered, and the partici-
pant notified accordingly.

§17.11 Recordkeeping and access to
records.

Suppliers and agents of the partici-
pant or importer shall keep accurate
books, records and accounts with re-
spect to all contracts entered into
hereunder, including those pertaining
to ocean transportation-related serv-
ices and records of all payments by
suppliers to representatives of the im-
porter or participant, if CCC finances
any part of the ocean freight. Suppliers
and agents shall permit authorized rep-
resentatives of the U.S. Government to
have access to their premises during
regular hours to inspect, examine,
audit and make copies of such books,
records and accounts. Suppliers and
agents shall retain such records until
the expiration of three years after final
payment under such contracts.
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PART 18—EQUAL EMPLOYMENT
OPPORTUNITY IN THE STATE CO-
OPERATIVE EXTENSION SERV-
ICES

Sec.
18.1 Definitions.
18.2 Purpose, applicability and coverage.
18.3 Development and adoption of equal em-
ployment opportunity programs.
Elements of program.
Formal complaint procedure.
[Reserved]
Reports.
Noncompliance.
Sanctions.

18.4
18.5
18.6
18.7
18.8
18.9

AUTHORITY: 5 U.S.C. 301, and secs. 1-10, 38
Stat. 372, as amended; 7 U.S.C. 341-349.

SOURCE: 33 FR 12173, Aug. 29, 1968, unless
otherwise noted.

§18.1 Definitions.

For the purpose of this part:

(a) Secretary means the Secretary of
Agriculture of the United States or his
designee.

(b) Cooperative Extension  Service
means the Cooperative Extension Serv-
ice of each Land-Grant University.

(c) President means the President or
chief executive of each Land-Grant
University or his designee.

(d) Discrimination includes discrimi-
nation on the basis of race, color, na-
tional origin, sex, or religion.

(e) Employment includes hiring, as-
signment, transfer, promotion, com-
pensation, discipline, and discharge
and all other conditions, terms and
privileges of employment.

(f) Program means a comprehensive
Equal Employment Opportunity plan
submitted by a President in satisfac-
tion of the requirements of §18.3.

§18.2 Purpose, applicability and cov-

erage.
(a) Purpose. This part provides a co-
operative procedure involving the

President and Secretary to assure that
the Cooperative Extension Service pro-
vides equal opportunity in employment
to each individual without regard to
race, color, national origin, sex, or reli-
gion.

(b) Applicability. The regulations in
this part apply to every Land-Grant
University operating a Cooperative Ex-
tension Service.
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