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the delivery of less than the entire im-
portation at one time, an Acknowledg-
ment of Delivery by Postal Service 
need not be secured from the addressee. 

(d) Deposit required. If a portion of a 
mail shipment may be released, the 
port director may require a deposit of 
an amount sufficient to defray the ex-
penses of repacking merchandise for 
shipment by mail to the addressee. The 
shipment shall be under Government 
frank without new postage. 

§ 132.24 Entry. 
Unless a formal entry or entry by ap-

praisement is required, a mail entry on 
Customs Form 3419 shall be issued and 
forwarded with the package to the 
postmaster for delivery to the ad-
dressee and collection of any duties in 
the same manner as for any other mail 
package subject to Customs treatment. 

§ 132.25 Undeliverable shipment. 
If within a reasonable time, but not 

to exceed 30 days, the addressee fails to 
indicate to the port director an inten-
tion to receive delivery of the packages 
or a portion thereof in accordance with 
the notice on Customs Form 3509 which 
was sent to him by the port director, 
the importation shall be treated in the 
same manner as other undeliverable 
mail. 

PART 133—TRADEMARKS, TRADE 
NAMES, AND COPYRIGHTS 

Sec. 
133.0 Scope. 

Subpart A—Recordation of Trademarks 

133.1 Recordation of trademarks. 
133.2 Application to record trademark. 
133.3 Documents and fee to accompany ap-

plication. 
133.4 Effective date, term, and cancellation 

of trademark recordation and renewals. 
133.5 Change of ownership of recorded trade-

mark. 
133.6 Change in name of owner of recorded 

trademark. 
133.7 Renewal of trademark recordation. 

Subpart B—Recordation of Trade Names 

133.11 Trade names eligible for recordation. 
133.12 Application to record a trade name. 
133.13 Documents and fee to accompany ap-

plication. 

133.14 Publication of trade name recorda-
tion. 

133.15 Term of Customs trade name recorda-
tion. 

Subpart C—Importations Bearing Reg-
istered and/or Recorded Trademark or 
Recorded Trade Names 

133.21 Articles bearing counterfeit trade-
marks. 

133.22 Restrictions on importation of arti-
cles bearing copying or simulating trade-
marks. 

133.23 Restrictions on importation of gray 
market articles. 

133.24 Restrictions on articles accom-
panying importer and mail importations. 

133.25 Procedure on detention of articles 
subject to restriction. 

133.26 Demand for redelivery of released 
merchandise. 

133.27 Civil fines for those involved in the 
importation of merchandise bearing a 
counterfeit mark. 

Subpart D—Recordation of 
Copyrights 

133.31 Recordation of copyrighted works. 
133.32 Application to record copyright. 
133.33 Documents and fee to accompany ap-

plication. 
133.34 Effective date, term, and cancellation 

of recordation. 
133.35 Change of ownership of recorded 

copyright. 
133.36 Change in name of owner of recorded 

copyright. 
133.37 Renewal of copyright recordation. 

Subpart E—Importations Violating 
Copyright Laws 

133.41 [Reserved] 
133.42 Infringing copies or phonorecords. 
133.43 Procedure on suspicion of infringing 

copies. 
133.44 Decision of disputed claim of in-

fringement. 
133.45 [Reserved] 
133.46 Demand for redelivery of released ar-

ticles. 

Subpart F—Procedure Following 
Forfeiture or Assessment of 
Liquidated Damages 

133.51 Relief from forfeiture or liquidated 
damages. 

133.52 Disposition of forfeited merchandise. 
133.53 Refund of duty. 

AUTHORITY: 17 U.S.C. 101, 601, 602, 603; 19 
U.S.C. 66, 1624; 31 U.S.C. 9701. 
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Section 133.1 also issued under 15 U.S.C. 
1096, 1124; 

Sections 133.2 through 133.7, 133.11 through 
133.13, and 133.15 also issued under 15 U.S.C. 
1124; 

Sections 133.21 through 133.25 also issued 
under 15 U.S.C. 1124, 19 U.S.C. 1526; 

Sections 133.26 and 133.46 also issued under 
19 U.S.C. 1623; 

Sections 133.27 and 133.52 also issued under 
19 U.S.C. 1526; 

Section 133.53 also issued under 19 U.S.C. 
1558(a). 

SOURCE: T.D. 72–266, 37 FR 20678, Oct. 3, 
1972, unless otherwise noted. 

§ 133.0 Scope. 
This part provides for the recorda-

tion of trademarks, trade names, and 
copyrights with the United States Cus-
toms Service for the purpose of prohib-
iting the importation of certain arti-
cles. It also sets forth the procedures 
for the disposition of articles bearing 
prohibited marks or names, and copy-
righted or piratical articles, including 
release to the importer in appropriate 
circumstances. 

Subpart A—Recordation of 
Trademarks 

§ 133.1 Recordation of trademarks. 
(a) Eligible trademarks. Trademarks 

registered by the U.S. Patent and 
Trademark Office under the Trade-
mark Act of March 3, 1881, the Trade-
mark Act of February 20, 1905, or the 
Trademark Act of 1946 (15 U.S.C. 1051 et 
seq.) except those registered on the sup-
plemental register under the 1946 Act 
(15 U.S.C. 1096), may be recorded with 
the U.S. Customs Service if the reg-
istration is current. 

(b) Notice of recordation and other ac-
tion. Applicants and recordants will be 
notified of the approval or denial of an 
application filed in accordance with 
§§ 133.2, 133.5, 133.6, and 133.7 of this sub-
part. 

[T.D. 72–266, 37 FR 20678, Oct. 3, 1972, as 
amended by T.D. 91–77, 56 FR 46115, Sept. 10, 
1991] 

§ 133.2 Application to record trade-
mark. 

An application to record one or more 
trademarks shall be in writing, ad-
dressed to the Intellectual Property 
Rights Branch, U.S. Customs Service, 

1300 Pennsylvania Avenue, NW., Wash-
ington, DC 20229, and shall include the 
following information: 

(a) The name, complete business ad-
dress, and citizenship of the trademark 
owner or owners (if a partnership, the 
citizenship of each partner; if an asso-
ciation or corporation the State, coun-
try, or other political jurisdiction 
within which it was organized, incor-
porated, or created); 

(b) The places of manufacture of 
goods bearing the recorded trademark; 

(c) The name and principal business 
address of each foreign person or busi-
ness entity authorized or licensed to 
use the trademark and a statement as 
to the use authorized; and 

(d) The identity of any parent or sub-
sidiary company or other foreign com-
pany under common ownership or con-
trol which uses the trademark abroad. 
For this purpose: 

(1) Common ownership means indi-
vidual or aggregate ownership of more 
than 50 percent of the business entity; 
and 

(2) Common control means effective 
control in policy and operations and is 
not necessarily synonymous with com-
mon ownership. 

(e) Lever-rule protection. For owners of 
U.S. trademarks who desire protection 
against gray market articles on the 
basis of physical and material dif-
ferences (see Lever Bros. Co. v. United 
States, 981 F.2d 1330 (D.C. Cir. 1993)), a 
description of any physical and mate-
rial difference between the specific ar-
ticles authorized for importation or 
sale in the United States and those not 
so authorized. In each instance, owners 
who assert that physical and material 
differences exist must state the basis 
for such a claim with particularity, 
and must support such assertions by 
competent evidence and provide sum-
maries of physical and material dif-
ferences for publication. Customs de-
termination of physical and material 
differences may include, but is not lim-
ited to, considerations of: 

(1) The specific composition of both 
the authorized and gray market prod-
uct(s) (including chemical composi-
tion); 

(2) Formulation, product construc-
tion, structure, or composite product 
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components, of both the authorized and 
gray market product; 

(3) Performance and/or operational 
characteristics of both the authorized 
and gray market product; 

(4) Differences resulting from legal or 
regulatory requirements, certification, 
etc.; 

(5) Other distinguishing and explic-
itly defined factors that would likely 
result in consumer deception or confu-
sion as proscribed under applicable law. 

(f) Customs will publish in the Cus-
toms Bulletin a notice listing any 
trademark(s) and the specific products 
for which gray market protection for 
physically and materially different 
products has been requested. Customs 
will examine the request(s) before 
issuing a determination whether gray 
market protection is granted. For par-
ties requesting protection, the applica-
tion for trademark protection will not 
take effect until Customs has made and 
issued this determination. If protection 
is granted, Customs will publish in the 
Customs Bulletin a notice that a trade-
mark will receive Lever-rule protection 
with regard to a specific product. 

[T.D. 72–266, 37 FR 20678, Oct. 3, 1972, as 
amended by T.D. 91–77, 56 FR 46115, Sept. 10, 
1991; T.D. 99–21, 64 FR 9062, Feb. 24, 1999; T.D. 
99–27, 64 FR 13675, Mar. 22, 1999] 

§ 133.3 Documents and fee to accom-
pany application. 

(a) Documents. The application shall 
be accompanied by: 

(1) A status copy of the certificate of 
registration certified by the U.S. Pat-
ent and Trademark Office showing title 
to be presently in the name of the ap-
plicant; and 

(2) Five copies of this certificate, or 
of a U.S. Patent and Trademark Office 
facsimile. The copies may be repro-
duced privately and shall be on paper 
approximately 8″×101⁄2″ in size. If the 
certificate consists of two or more 
pages, the copies may be reproduced on 
both sides of the paper. 

(b) Fee. The application shall be ac-
companied by a fee of $190 for each 
trademark to be recorded. However, if 
the trademark is registered for more 
than one class of goods (based on the 
class, or classes, first stated on the cer-
tificate of registration, without consid-
eration of any class, or classes, also 

stated in parentheses) the fee for rec-
ordation shall be $190 for each class for 
which the applicant desires to record 
the trademark with the United States 
Customs Service. For example, to se-
cure recordation of a trademark reg-
istered for three classes of goods, a fee 
of $570 is payable. A check or money 
order shall be made payable to the 
United States Customs Service. 

[T.D. 72–266, 37 FR 20678, Oct. 3, 1972, as 
amended by T.D. 73–174, 38 FR 16850, June 27, 
1973; T.D. 75–160, 40 FR 28790, July 9, 1975; 
T.D. 84–133, 49 FR 26571, June 28, 1984; T.D. 
91–77, 56 FR 46115, Sept. 10, 1991] 

§ 133.4 Effective date, term, and can-
cellation of trademark recordation 
and renewals. 

(a) Effective date. Recordation of 
trademark and protection thereunder 
shall be effective on the date an appli-
cation for recordation is approved, as 
shown on the recordation notice issued 
by the United States Customs Service 
instructing Customs officers as to the 
terms and conditions of import protec-
tion appropriate. 

(b) Term. The recordation or renewal 
of an existing recordation of a trade-
mark shall remain in force concur-
rently with the 20-year current reg-
istration period or last renewal thereof 
in the U.S. Patent and Trademark Of-
fice. 

(c) Cancellation of recordation. Rec-
ordation of a trademark with the 
United States Customs Service shall be 
canceled if the trademark registration 
is finally canceled or revoked. 

[T.D. 72–266, 37 FR 20678, Oct. 3, 1972, as 
amended by T.D. 91–77, 56 FR 46115, Sept. 10, 
1991] 

§ 133.5 Change of ownership of re-
corded trademark. 

If there is a change in ownership of a 
recorded trademark and the new owner 
wishes to continue the recordation 
with the United States Customs Serv-
ice, he shall apply therefor by: 

(a) Complying with § 133.2; 
(b) Describing any time limit on the 

rights of ownership transferred; 
(c) Submitting a status copy of the 

certificate of registration certified by 
the U.S. Patent and Trademark Office 
showing title to be presently in the 
name of the new owner; and 
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(d) Paying a fee of $80, which covers 
all trademarks included in the applica-
tion which have been previously re-
corded with the United States Customs 
Service. A check or money order shall 
be made payable to the United States 
Customs Service. 

[T.D. 72–266, 37 FR 20678, Oct. 3, 1972, as 
amended by T.D. 75–160, 40 FR 28791, July 9, 
1975; T.D. 91–77, 56 FR 46115, Sept. 10, 1991] 

§ 133.6 Change in name of owner of re-
corded trademark. 

If there is a change in the name of 
the owner of a recorded trademark, but 
no change in ownership, written notice 
thereof shall be given to the Intellec-
tual Property Rights Branch, accom-
panied by: 

(a) A status copy of the certificate of 
registration certified by the U.S. Pat-
ent and Trademark Office showing title 
to be presently in the name as changed; 
and 

(b) A fee of $80, which covers all 
trademarks included in the application 
which have been previously recorded 
with the United States Customs Serv-
ice. A check or money order shall be 
made payable to the United States Cus-
toms Service. 

[T.D. 72–266, 37 FR 20678, Oct. 3, 1972, as 
amended by T.D. 75–160, 40 FR 28791, July 9, 
1975; T.D. 91–77, 56 FR 46115, Sept. 10, 1991] 

§ 133.7 Renewal of trademark recorda-
tion. 

(a) Application to renew. To continue 
uninterrupted Customs protection for 
trademarks, the trademark owner shall 
submit a written application to renew 
Customs recordation to the Intellec-
tual Property Rights Branch not later 
than 3 months after the date of expira-
tion of the current 20–year trademark 
registration issued by the U.S. Patent 
and Trademark Office. A timely appli-
cation to renew a Customs recordation 
must include the following: 

(1) A status copy of the certificate of 
registration certified by the U.S. Pat-
ent and Trademark Office showing re-
newal of the trademark and title to be 
in the name of the applicant; 

(2) A statement describing any 
change of ownership or in the name of 
owner, in compliance with §§ 133.5 and 
133.6 of this part, and any change of ad-

dresses of owners or places of manufac-
ture; and 

(3) A fee of $80 for each renewal of a 
trademark recordation. Where the 
trademark covers several classes, a fee 
of $80 is required for each class. A 
check or money order shall be made 
payable to the United States Customs 
Service. 

(b) Delayed application. Upon request 
made during the grace period of 3 
months afforded by paragraph (a) of 
this section, a trademark owner whose 
application for renewal of recordation 
is unavoidably delayed may be afforded 
a reasonable extended period within 
which to comply with the requirements 
of paragraph (a) of this section. The re-
quest shall be in writing, addressed to 
the Intellectual Property Rights 
Branch, and shall set forth the cir-
cumstances due to which application is 
delayed. 

(c) Untimely application. Failure of 
the trademark owner to submit a re-
newal application within the 3–month 
grace period afforded in accordance 
with paragraph (a) of this section or 
within an extension of time granted in 
accordance with paragraph (b) of this 
section, shall deprive the trademark 
owner of the renewal process. A delin-
quent applicant will be required to 
apply anew to record the renewed 
trademark in accordance with the pro-
cedures and requirements of §§ 133.2 and 
133.3. 

[T.D. 72–266, 37 FR 20678, Oct. 3, 1972, as 
amended by T.D. 75–160, 40 FR 28791, July 9, 
1975; T.D. 91–77, 56 FR 46115, Sept. 10, 1991] 

Subpart B—Recordation of Trade 
Names 

§ 133.11 Trade names eligible for rec-
ordation. 

The name or trade style used for at 
least 6 months to identify a manufac-
turer or trader may be recorded with 
the United States Customs Service. 
Words or designs used as trademarks, 
whether or not registered in the U.S. 
Patent and Trademark Office shall not 
be accepted for recordation as a trade 
name. Generally, the complete busi-
ness name will be recorded unless con-
vincing proof establishes that only a 
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part of the complete name is custom-
arily used. 

[T.D. 72–266, 37 FR 20678, Oct. 3, 1972, as 
amended by T.D. 91–77, 56 FR 46115, Sept. 10, 
1991] 

§ 133.12 Application to record a trade 
name. 

An application to record a trade 
name shall be in writing addressed to 
the Intellectual Property Rights 
Branch, U.S. Customs Service, 1300 
Pennsylvania Avenue, NW., Wash-
ington, DC 20229, and shall include the 
following information: 

(a) The name, complete business ad-
dress, and citizenship of the trade 
name owner or owners (if a partner-
ship, the citizenship of each partner; if 
an association or corporation, the 
State, country, or other political juris-
diction within which it was organized, 
incorporated or created); 

(b) The name or trade style to be re-
corded; 

(c) The name and principal business 
address of each foreign person or busi-
ness entity authorized or licensed to 
use the trade name and a statement as 
to the use authorized; 

(d) The identity of any parent or sub-
sidiary company, or other foreign com-
pany under common ownership or con-
trol which uses the trade name abroad 
(see § 133.2(d)); and 

(e) A description of the merchandise 
with which the trade name is associ-
ated. 

[T.D. 72–266, 37 FR 20678, Oct. 3, 1972, as 
amended by T.D. 91–77, 56 FR 46115, Sept. 10, 
1991; T.D. 99–27, 64 FR 13675, Mar. 22, 1999] 

§ 133.13 Documents and fee to accom-
pany application. 

(a) Documents. The application shall 
be accompanied by a statement of the 
owner, partners, or principal corporate 
officer, and by statements by at least 
two other persons not associated with 
or related to the applicant but having 
actual knowledge of the facts, stating 
that to his best knowledge and belief: 

(1) The applicant has used the trade 
name in connection with the class or 
kind of merchandise described in the 
application for at least 6 months; 

(2) The trade name is not identical or 
confusingly similar to any other trade 
name or registered trademark used in 

connection with such class or kind of 
merchandise; and 

(3) The applicant has the sole and ex-
clusive right to the use of such trade 
name in connection with the merchan-
dise of that class or kind. 

(b) Fee. The application shall be ac-
companied by a fee of $190 for each 
trade name to be recorded. A check or 
money order shall be made payable to 
the United States Customs Service. 

[T.D. 72–266, 37 FR 20678, Oct. 3, 1972, as 
amended by T.D. 75–160, 40 FR 28791, July 9, 
1975] 

§ 133.14 Publication of trade name rec-
ordation. 

(a) Notice of tentative recordation. No-
tice of tentative recordation of a trade 
name shall be published in the FED-
ERAL REGISTER and the Customs Bul-
letin. The notice shall specify a proce-
dure and a time period within which in-
terested parties may oppose the rec-
ordation. 

(b) Notice of final action. After consid-
eration of any claims, rebuttals, and 
other relevant evidence, notice of final 
approval or disapproval of the applica-
tion shall be published in the FEDERAL 
REGISTER and the Customs Bulletin. 

§ 133.15 Term of Customs trade name 
recordation. 

Protection for a recorded trade name 
shall remain in force as long as the 
trade name is used. The recordation 
shall be canceled upon request of the 
recordant or upon evidence of disuse. 
From time to time, the Intellectual 
Property Rights Branch may request 
the trade name owner to advise wheth-
er the name is still in use. The failure 
of a trade name owner to respond to 
such a request shall be regarded as evi-
dence of disuse. 

[T.D. 72–266, 37 FR 20678, Oct. 3, 1972, as 
amended by T.D. 91–77, 56 FR 46115, Sept. 10, 
1991] 

Subpart C—Importations Bearing 
Registered and/or Recorded 
Trademarks or Recorded 
Trade Names 

SOURCE: T.D. 99–21, 64 FR 9062, Feb. 24, 1999, 
unless otherwise noted. 
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§ 133.21 Articles bearing counterfeit 
trademarks. 

(a) Counterfeit trademark defined. A 
‘‘counterfeit trademark’’ is a spurious 
trademark that is identical to, or sub-
stantially indistinguishable from, a 
registered trademark. 

(b) Seizure. Any article of domestic or 
foreign manufacture imported into the 
United States bearing a counterfeit 
trademark shall be seized and, in the 
absence of the written consent of the 
trademark owner, forfeited for viola-
tion of the customs laws. 

(c) Notice to trademark owner. When 
merchandise is seized under this sec-
tion, Customs shall disclose to the 
owner of the trademark the following 
information, if available, within 30 
days, excluding weekends and holidays, 
of the date of the notice of seizure: 

(1) The date of importation; 
(2) The port of entry; 
(3) A description of the merchandise; 
(4) The quantity involved; 
(5) The name and address of the man-

ufacturer; 
(6) The country of origin of the mer-

chandise; 
(7) The name and address of the ex-

porter; and 
(8) The name and address of the im-

porter. 
(d) Samples available to the trademark 

owner. At any time following seizure of 
the merchandise, Customs may provide 
a sample of the suspect merchandise to 
the owner of the trademark for exam-
ination, testing, or other use in pursuit 
of a related private civil remedy for 
trademark infringement. To obtain a 
sample under this section, the trade-
mark/trade name owner must furnish 
Customs a bond in the form and 
amount specified by the port director, 
conditioned to hold the United States, 
its officers and employees, and the im-
porter or owner of the imported article 
harmless from any loss or damage re-
sulting from the furnishing of a sample 
by Customs to the trademark owner. 
Customs may demand the return of the 
sample at any time. The owner must 
return the sample to Customs upon de-
mand or at the conclusion of the exam-
ination, testing, or other use in pursuit 
of a related private civil remedy for 
trademark infringement. In the event 
that the sample is damaged, destroyed, 

or lost while in the possession of the 
trademark owner, the owner shall, in 
lieu of return of the sample, certify to 
Customs that: ‘‘The sample described 
as [insert description] and provided 
pursuant to 19 CFR 133.21(d) was (dam-
aged/destroyed/lost) during examina-
tion, testing, or other use.’’ 

(e) Failure to make appropriate disposi-
tion. Unless the trademark owner, 
within 30 days of notification, provides 
written consent to importation of the 
articles, exportation, entry after oblit-
eration of the trademark, or other ap-
propriate disposition, the articles shall 
be disposed of in accordance with 
§ 133.52, subject to the importer’s right 
to petition for relief from the for-
feiture under the provisions of part 171 
of this chapter. 

§ 133.22 Restrictions on importation of 
articles bearing copying or simu-
lating trademarks. 

(a) Copying or simulating trademark or 
trade name defined. A ‘‘copying or simu-
lating’’ trademark or trade name is one 
which may so resemble a recorded 
mark or name as to be likely to cause 
the public to associate the copying or 
simulating mark or name with the re-
corded mark or name. 

(b) Denial of entry. Any articles of 
foreign or domestic manufacture im-
ported into the United States bearing a 
mark or name copying or simulating a 
recorded mark or name shall be denied 
entry and subject to detention as pro-
vided in § 133.25. 

(c) Relief from detention of articles 
bearing copying or simulating trademarks. 
Articles subject to the restrictions of 
this section shall be detained for 30 
days from the date on which the goods 
are presented for Customs examina-
tion, to permit the importer to estab-
lish that any of the following cir-
cumstances are applicable: 

(1) The objectionable mark is re-
moved or obliterated as a condition to 
entry in such a manner as to be illegi-
ble and incapable of being reconsti-
tuted, for example by: 

(i) Grinding off imprinted trade-
marks wherever they appear; 

(ii) Removing and disposing of plates 
bearing a trademark or trade name; 
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(2) The merchandise is imported by 
the recordant of the trademark or 
trade name or his designate; 

(3) The recordant gives written con-
sent to an importation of articles oth-
erwise subject to the restrictions set 
forth in paragraph (b) of this section or 
§ 133.23(c) of this subpart, and such con-
sent is furnished to appropriate Cus-
toms officials; 

(4) The articles of foreign manufac-
ture bear a recorded trademark and the 
one-item personal exemption is 
claimed and allowed under § 148.55 of 
this chapter. 

(d) Exceptions for articles bearing coun-
terfeit trademarks. The provisions of 
paragraph (c)(1) of this section are not 
applicable to articles bearing counter-
feit trademarks at the time of importa-
tion (see § 133.26). 

(e) Release of detained articles. Arti-
cles detained in accordance with § 133.25 
may be released to the importer during 
the 30-day period of detention if any of 
the circumstances allowing exemption 
from trademark or trade name restric-
tion set forth in paragraph (c) of this 
section are established. 

(f) Seizure. If the importer has not ob-
tained release of detained articles 
within the 30-day period of detention, 
the merchandise shall be seized and 
forfeiture proceedings instituted. The 
importer shall be promptly notified of 
the seizure and liability to forfeiture 
and his right to petition for relief in 
accordance with the provisions of part 
171 of this chapter. 

§ 133.23 Restrictions on importation of 
gray market articles. 

(a) Restricted gray market articles de-
fined. ‘‘Restricted gray market arti-
cles’’ are foreign-made articles bearing 
a genuine trademark or trade name 
identical with or substantially indis-
tinguishable from one owned and re-
corded by a citizen of the United States 
or a corporation or association created 
or organized within the United States 
and imported without the authoriza-
tion of the U.S. owner. ‘‘Restricted 
gray market goods’’ include goods 
bearing a genuine trademark or trade 
name which is: 

(1) Independent licensee. Applied by a 
licensee (including a manufacturer) 
independent of the U.S. owner, or 

(2) Foreign owner. Applied under the 
authority of a foreign trademark or 
trade name owner other than the U.S. 
owner, a parent or subsidiary of the 
U.S. owner, or a party otherwise sub-
ject to common ownership or control 
with the U.S. owner (see §§ 133.2(d) and 
133.12(d) of this part), from whom the 
U.S. owner acquired the domestic title, 
or to whom the U.S. owner sold the for-
eign title(s); or 

(3) ‘‘Lever-rule’’. Applied by the U.S. 
owner, a parent or subsidiary of the 
U.S. owner, or a party otherwise sub-
ject to common ownership or control 
with the U.S. owner (see §§ 133.2(d) and 
133.12(d) of this part), to goods that the 
Customs Service has determined to be 
physically and materially different 
from the articles authorized by the 
U.S. trademark owner for importation 
or sale in the U.S. (as defined in § 133.2 
of this part). 

(b) Labeling of physically and materi-
ally different goods. Goods determined 
by the Customs Service to be phys-
ically and materially different under 
the procedures of this part, bearing a 
genuine mark applied under the au-
thority of the U.S. owner, a parent or 
subsidiary of the U.S. owner, or a party 
otherwise subject to common owner-
ship or control with the U.S. owner 
(see §§ 133.2(d) and 133.12(d) of this part), 
shall not be detained under the provi-
sions of paragraph (c) of this section 
where the merchandise or its pack-
aging bears a conspicuous and legible 
label designed to remain on the prod-
uct until the first point of sale to a re-
tail consumer in the United States 
stating that: ‘‘This product is not a 
product authorized by the United 
States trademark owner for importa-
tion and is physically and materially 
different from the authorized product.’’ 
The label must be in close proximity to 
the trademark as it appears in its most 
prominent location on the article itself 
or the retail package or container. 
Other information designed to dispel 
consumer confusion may also be added. 

(c) Denial of entry. All restricted gray 
market goods imported into the United 
States shall be denied entry and sub-
ject to detention as provided in § 133.25, 
except as provided in paragraph (b) of 
this section. 
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(d) Relief from detention of gray market 
articles. Gray market goods subject to 
the restrictions of this section shall be 
detained for 30 days from the date on 
which the goods are presented for Cus-
toms examination, to permit the im-
porter to establish that any of the fol-
lowing exceptions, as well as the cir-
cumstances described above in 
§ 133.22(c), are applicable: 

(1) The trademark or trade name was 
applied under the authority of a for-
eign trademark or trade name owner 
who is the same as the U.S. owner, a 
parent or subsidiary of the U.S. owner, 
or a party otherwise subject to com-
mon ownership or control with the U.S. 
owner (in an instance covered by 
§§ 133.2(d) and 133.12(d) of this part); 
and/or 

(2) For goods bearing a genuine mark 
applied under the authority of the U.S. 
owner, a parent or subsidiary of the 
U.S. owner, or a party otherwise sub-
ject to common ownership or control 
with the U.S. owner, that the merchan-
dise as imported is not physically and 
materially different, as described in 
§ 133.2(e), from articles authorized by 
the U.S. owner for importation or sale 
in the United States; or 

(3) Where goods are detained for vio-
lation of § 133.23(a)(3), as physically and 
materially different from the articles 
authorized by the U.S. trademark 
owner for importation or sale in the 
U.S., a label in compliance with 
§ 133.23(b) is applied to the goods. 

(e) Release of detained articles. Arti-
cles detained in accordance with § 133.25 
may be released to the importer during 
the 30-day period of detention if any of 
the circumstances allowing exemption 
from trademark restriction set forth in 
§ 133.22(c) of this subpart or in para-
graph (d) of this section are estab-
lished. 

(f) Seizure. If the importer has not ob-
tained release of detained articles 
within the 30-day period of detention, 
the merchandise shall be seized and 
forfeiture proceedings instituted. The 
importer shall be notified of the sei-
zure and liability of forfeiture and his 
right to petition for relief in accord-
ance with the provisions of part 171 of 
this chapter. 

§ 133.24 Restrictions on articles accom-
panying importer and mail importa-
tions. 

(a) Detention. Articles accompanying 
an importer and mail importations 
subject to the restrictions of §§ 133.22 
and 133.23 shall be detained for 30 days 
from the date of notice that such re-
strictions apply, to permit the estab-
lishment of whether any of the cir-
cumstances described in § 133.22(c) or 
133.23(d) are applicable. 

(b) Notice of detention. Notice of de-
tention shall be given in the following 
manner: 

(1) Articles accompanying importer. 
When the articles are carried as accom-
panying baggage or on the person of 
persons arriving in the United States, 
the Customs inspector shall orally ad-
vise the importer that the articles are 
subject to detention. 

(2) Mail importations. When the arti-
cles arrive by mail in noncommercial 
shipments, or in commercial shipments 
valued at $250 or less, notice of the de-
tention shall be given on Customs 
Form 8. 

(c) Release of detained articles—(1) 
General. Articles detained in accord-
ance with paragraph (a) of this section 
may be released to the importer during 
the 30-day period of detention if any of 
the circumstances allowing exemption 
from trademark or trade name restric-
tion(s) set forth in § 133.22(c) or 133.23(d) 
of this subpart are established. 

(2) Articles accompanying importer. Ar-
ticles arriving as accompanying bag-
gage or on the person of the importer 
may be exported or destroyed under 
Customs supervision at the request of 
the importer, or may be released if: 

(i) The importer removes or obliter-
ates the marks in a manner acceptable 
to the Customs officer at the time of 
examination of the articles; or 

(ii) The request of the importer to ob-
tain skillful removal of the marks is 
granted by the port director under such 
conditions as he may deem necessary, 
and upon return of the article to Cus-
toms for verification, the marks are 
found to be satisfactorily removed. 

(3) Mail importations. Articles arriving 
by mail in noncommercial shipments, 
or in commercial shipments valued at 
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$250 or less, may be exported or de-
stroyed at the request of the addressee 
or may be released if: 

(i) The addressee appears in person at 
the appropriate Customs office and at 
that time removes or obliterates the 
marks in a manner acceptable to the 
Customs officer; or 

(ii) The request of the addressee ap-
pearing in person to obtain skillful re-
moval of the marks is granted by the 
port director under such conditions as 
he may deem necessary, and upon re-
turn of the article to Customs for 
verification, the marks are found to be 
satisfactorily removed. 

(d) Seizure. If the importer has not 
obtained release of detained articles 
within the 30-day period of detention, 
the merchandise shall be seized and 
forfeiture proceedings instituted. The 
importer shall be promptly notified of 
the seizure and liability to forfeiture 
and his right to petition for relief in 
accordance with the provisions of part 
171 of this chapter. 

§ 133.25 Procedure on detention of ar-
ticles subject to restriction. 

(a) In general. Articles subject to the 
restrictions of §§ 133.22 and 133.23 shall 
be detained for 30 days from the date 
on which the merchandise is presented 
for Customs examination. The im-
porter shall be notified of the decision 
to detain within 5 days of the decision 
that such restrictions apply. The im-
porter may, during the 30-day period, 
establish that any of the circumstances 
described in § 133.22(c) or § 133.23(d) are 
applicable. Extensions of the 30-day 
time period may be freely granted for 
good cause shown. 

(b) Notice of detention and disclosure of 
information. From the time merchan-
dise is presented for Customs examina-
tion until the time a notice of deten-
tion is issued, Customs may disclose to 
the owner of the trademark or trade 
name any of the following information 
in order to obtain assistance in deter-
mining whether an imported article 
bears an infringing trademark or trade 
name. Once a notice of detention is 
issued, Customs shall disclose to the 
owner of the trademark or trade name 
the following information, if available, 
within 30 days, excluding weekends and 
holidays, of the date of detention: 

(1) The date of importation; 
(2) The port of entry; 
(3) A description of the merchandise; 
(4) The quantity involved; and 
(5) The country of origin of the mer-

chandise. 
(c) Samples available to the trademark 

or trade name owner. At any time fol-
lowing presentation of the merchandise 
for Customs examination, but prior to 
seizure, Customs may provide a sample 
of the suspect merchandise to the 
owner of the trademark or trade name 
for examination or testing to assist in 
determining whether the article im-
ported bears an infringing trademark 
or trade name. To obtain a sample 
under this section, the trademark/trade 
name owner must furnish Customs a 
bond in the form and amount specified 
by the port director, conditioned to 
hold the United States, its officers and 
employees, and the importer or owner 
of the imported article harmless from 
any loss or damage resulting from the 
furnishing of a sample by Customs to 
the trademark owner. Customs may de-
mand the return of the sample at any 
time. The owner must return the sam-
ple to Customs upon demand or at the 
conclusion of the examination or test-
ing. In the event that the sample is 
damaged, destroyed, or lost while in 
the possession of the trademark or 
trade name owner, the owner shall, in 
lieu of return of the sample, certify to 
Customs that: ‘‘The sample described 
as [insert description] and provided 
pursuant to 19 CFR 133.25(c) was (dam-
aged/destroyed/lost) during examina-
tion or testing for trademark infringe-
ment.’’ 

(d) Form of notice. Notice of detention 
of articles found subject to the restric-
tions of § 133.22 or § 133.23 shall be given 
the importer in writing. 

§ 133.26 Demand for redelivery of re-
leased merchandise. 

If it is determined that merchandise 
which has been released from Customs 
custody is subject to the restrictions of 
§ 133.22 or § 133.23 of this subpart, the 
port director shall promptly make de-
mand for the redelivery of the mer-
chandise under the terms of the bond 
on Customs Form 301, containing the 
bond conditions set forth in § 113.62 of 
this chapter, in accordance with 
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§ 141.113 of this chapter. If the merchan-
dise is not redelivered to Customs cus-
tody, a claim for liquidated damages 
shall be made in accordance with 
§ 141.113(h) of this chapter. 

[T.D. 72–266, 37 FR 20678, Oct. 3, 1972, as 
amended by T.D. 99–64, 64 FR 43266, Aug. 10, 
1999] 

§ 133.27 Civil fines for those involved 
in the importation of merchandise 
bearing a counterfeit mark. 

In addition to any other penalty or 
remedy authorized by law, CBP may 
impose a civil fine under 19 U.S.C. 
1526(f) on any person who directs, as-
sists financially or otherwise, or aids 
and abets the importation of merchan-
dise for sale or public distribution that 
bears a counterfeit mark resulting in a 
seizure of the merchandise under 19 
U.S.C. 1526(e) (see § 133.21 of this sub-
part), as follows: 

(a) First violation. For the first sei-
zure of merchandise under this section, 
the fine imposed will not be more than 
the value the merchandise would have 
had if it were genuine, according to the 
manufacturer’s suggested retail price 
in the United States at the time of sei-
zure. 

(b) Subsequent violations: For the sec-
ond and each subsequent seizure under 
this section, the fine imposed will not 
be more than twice the value the mer-
chandise would have had if it were gen-
uine, according to the manufacturer’s 
suggested retail price in the United 
States at the time of seizure. 

[CBP Dec. 03–12, 68 FR 43637, July 24, 2003] 

Subpart D—Recordation of 
Copyrights 

§ 133.31 Recordation of copyrighted 
works. 

(a) Eligible works. Claims to copyright 
which have been registered in accord-
ance with the Copyright Act of July 30, 
1947, as amended, or the Copyright Act 
of 1976, as amended, may be recorded 
with Customs for import protection. 

(b) Persons eligible to record. The copy-
right owner, including any person who 
has acquired copyright ownership 
through an exclusive license, assign-
ment, or otherwise, and claims actual 
or potential injury because of actual or 

contemplated importations of copies 
(or phonorecords) of eligible works, 
may file an application to record a 
copyright. ‘‘Copyright owner,’’ with re-
spect to any one of the exclusive rights 
comprised in a copyright, refers to the 
owner of that particular right. 

(c) Notice of recordation and other ac-
tion. Applicants and recordants will be 
notified of the approval or denial of an 
application filed in accordance with 
§ 133.32, § 133.35, § 133.36, or § 133.37. 

[T.D. 72–266, 37 FR 20678, Oct. 3, 1972, as 
amended by T.D. 73–212, 38 FR 21397, Aug. 8, 
1973; T.D. 87–40, 52 FR 9474, Mar. 25, 1987] 

§ 133.32 Application to record copy-
right. 

An application to record a copyright 
to secure Customs protection against 
the importation of infringing copies or 
phonorecords shall be in writing ad-
dressed to the Intellectual Property 
Rights Branch, U.S. Customs Service, 
1300 Pennsylvania Avenue, Washington, 
DC 20229, and shall include the fol-
lowing information: 

(a) The name and complete address of 
the copyright owner or owners; 

(b) If the applicant is a person claim-
ing actual or potential injury by rea-
son of actual or contemplated importa-
tions of copies or phonorecords of the 
eligible work, a statement setting 
forth the circumstances of such actual 
or potential injury; 

(c) The country of manufacture of 
genuine copies or phonorecords of the 
protected work; 

(d) The name and principal address of 
any foreign person or business entity 
authorized or licensed to use the pro-
tected work, and a statement as to the 
exclusive rights authorized; 

(e) The foreign title of the work, if 
different from the U.S. title; and 

(f) In the case of an application to 
record a copyright in a sound record-
ing, a statement setting forth the 
name(s) of the performing artist(s), and 
any other identifying names appearing 
on the surface of reproduction of the 
sound recording, or its label or con-
tainer. 

[T.D. 87–40, 52 FR 9474, Mar. 25, 1987, as 
amended by T.D. 91–77, 56 FR 46115, Sept. 10, 
1991; T.D. 99–27, 64 FR 13675, Mar. 22, 1999] 
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§ 133.33 Documents and fee to accom-
pany application. 

(a) Documents. The application for 
recordation shall be accompanied by 
the following documents: 

(1) An ‘‘additional certificate’’ of 
copyright registration issued by the 
U.S. Copyright Office. If the name of 
the applicant differs from the name of 
the copyright owner identified in the 
certificate, the application shall be ac-
companied by a certified copy of any 
assignment, exclusive license, or other 
document recorded in the U.S. Copy-
right Office showing that the applicant 
has acquired copyright ownership in 
the copyright. 

(2) Five photographic or other 
likenesses reproduced on paper ap-
proximately 8″ × 101⁄2″ in size of any 
copyrighted work. An application shall 
be excepted from this requirement if it 
covers a work such as a book, maga-
zine, periodical, or similar copyrighted 
matter readily identifiable by title and 
author or if it covers a sound record-
ing. Five likenesses of a component 
part of a copyrighted work, together 
with the name or title, if any, by which 
the part depicted is identifiable, may 
accompany an application covering an 
entire copyrighted work. 

(b) Fee. Each application shall be ac-
companied by a fee of $190 for each 
copyright to be recorded. A check or 
money order shall be made payable to 
the United States Customs Service. 

[T.D. 72–266, 37 FR 20678, Oct. 3, 1973, as 
amended by T.D. 75–160, 40 FR 28791, July 9, 
1975; T.D. 84–133, 49 FR 26571, June 28, 1984; 
T.D. 87–40, 52 FR 9475, Mar. 25, 1987] 

§ 133.34 Effective date, term, and can-
cellation of recordation. 

(a) Effective date. Recordation of 
copyright and protection thereunder 
shall be effective on the date an appli-
cation for recordation is approved, as 
shown on the recordation notice issued 
by the United States Customs Service 
instructing Customs officers as to the 
terms and conditions of import protec-
tion appropriate. 

(b) Term. The recordation of copy-
right shall remain in effect for 20 years 
unless the copyright ownership of the 
recordant expires before that time. If 
the ownership expires in less than 20 
years, recordation shall remain in ef-

fect until the ownership expires. If the 
ownership has not expired after 20 
years, recordation may be renewed as 
provided in § 133.37. 

(c) Cancellation. Recordation of a 
copyright with the United States Cus-
toms Service shall be canceled upon re-
quest of the recordant, or if the reg-
istration in the U.S. Copyright Office is 
finally canceled or revoked. 

[T.D. 72–266, 37 FR 20678, Oct. 3, 1972, as 
amended by T.D. 87–40, 52 FR 9475, Mar. 25, 
1987] 

§ 133.35 Change of ownership of re-
corded copyright. 

(a) Application. If the ownership of a 
recorded copyright is transferred and 
the owner wishes to continue the rec-
ordation with the United States Cus-
toms Service, he shall make written 
application to the Intellectual Prop-
erty Rights Branch as follows: 

(1) Comply, as appropriate, with 
§ 133.32; and 

(2) Describe any time limit on the 
rights of ownership transferred. 

(b) Document and fee. The application 
shall be accompanied by: 

(1) A certified copy of any assign-
ment, exclusive license, or other docu-
ment recorded in the U.S. Copyright 
Office showing the applicant has ac-
quired an ownership interest in the 
copyright; and 

(2) A fee of $80, which covers all copy-
rights included in the application 
which have been previously recorded 
with the United States Customs Serv-
ice. A check or money order shall be 
made payable to the United States Cus-
toms Service. 

[T.D. 72–266, 37 FR 20678, Oct. 3, 1972, as 
amended by T.D. 75–160, 40 FR 28791, July 9, 
1975; T.D. 91–77, 56 FR 46115, Sept. 10, 1991] 

§ 133.36 Change in name of owner of 
recorded copyright. 

If there is a change in the name of 
the owner of a recorded copyright, but 
no transfer of ownership, written no-
tice specifying the change shall be 
given to the Intellectual Property 
Rights Branch accompanied by the fol-
lowing: 

(a) A certified copy of any document 
recorded in the U.S. Copyright Office 
showing the change in the name of the 
owner; and 
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(b) Payment of a fee of $80, which 
covers all copyrights included in the 
application which have been previously 
recorded with the United States Cus-
toms Service. A check or money order 
shall be made payable to the United 
States Customs Service. 

[T.D. 72–266, 37 FR 20678, Oct. 3, 1972, as 
amended by T.D. 75–160, 40 FR 28791, July 9, 
1975; T.D. 91–77, 56 FR 46115, Sept. 10, 1991] 

§ 133.37 Renewal of copyright recorda-
tion. 

(a) Term of renewal. If a recorded 
copyright has a term which exceeds the 
original 20-year recordation, continued 
Customs protection may be obtained 
by renewing the recordation. The re-
newed recordation shall remain in ef-
fect for 20 years, unless the recordant’s 
copyright ownership expires sooner, in 
which case it shall remain in effect 
until the ownership expires. There is 
no limit to the number of times rec-
ordation of a subsisting copyright may 
be renewed. 

(b) Application for renewal. An appli-
cation to renew recordation shall be 
made no later than 3 months before the 
date the recordation then in effect ex-
pires. The application shall be in writ-
ing addressed to the Intellectual Prop-
erty Rights Branch. 

(c) Materials to be submitted with appli-
cation. An application to renew Cus-
toms recordation shall include: 

(1) Proof that the recordant’s copy-
right ownership is valid. The proof re-
quired shall vary with the date that 
the work was first copyrighted as fol-
lows: 

(i) Works in which copyright subsists on 
or after January 1, 1978. An affidavit 
signed by the recordant attesting to 
the continued validity of the copy-
right, stating the date the copyright 
was registered with the U.S. Copyright 
Office, whether the author of the work 
is still alive and, if not, the date of his 
death, and any additional information 
that Customs may require of the 
recordant. 

(ii) Works under statutory copyright on 
December 31, 1977. If the copyright is 
still in its first term when recordation 
expires, a certificate of registration 
issued by the U.S. Copyright Office or, 
if the copyright has been renewed, a 

certificate of renewal registration 
issued by the U.S. Copyright Office. 

(2) A statement describing any 
change of ownership or name of owner, 
in compliance with §§ 133.35 and 133.36, 
and any change of address of the 
owner. 

(3) Payment of a fee of $80. A check 
or money order shall be made payable 
to the U.S. Customs Service. 

(d) Untimely application. If the 
recordant fails to submit a renewal ap-
plication at least 3 months before the 
recordation expires, he may not renew 
the recordation. The recordant shall be 
required to reapply to record the copy-
right in accordance with the proce-
dures and requirements of §§ 133.32 and 
133.33. 

[T.D. 87–40, 52 FR 9475, Mar. 25, 1987, as 
amended by T.D. 91–77, 56 FR 46115, Sept. 10, 
1991] 

Subpart E—Importations Violating 
Copyright Laws 

§ 133.41 [Reserved] 

§ 133.42 Infringing copies or 
phonorecords. 

(a) Definition. Infringing copies or 
phonorecords are ‘‘piratical’’ articles, 
i.e., copies or phonorecords which are 
unlawfully made (without the author-
ization of the copyright owner). 

(b) Importation prohibited. The impor-
tation of infringing copies or 
phonorecords of works copyrighted in 
the U.S. is prohibited by Customs. The 
importation of lawfully made copies is 
not a Customs violation. 

(c) Seizure and forfeiture. The port di-
rector shall seize any imported article 
which he determines is an infringing 
copy or phonorecord of a copyrighted 
work protected by Customs. The port 
director also shall seize an imported 
article if the importer does not deny a 
representation that the article is an in-
fringing copy or phonorecord as pro-
vided in § 133.43(a). In either case, the 
port director also shall institute for-
feiture proceedings in accordance with 
part 162 of this chapter. Lawfully made 
copies are not subject to seizure and 
forfeiture by Customs. 

(d) Disclosure. When merchandise is 
seized under this section, Customs 
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shall disclose to the owner of the copy-
right the following information, if 
available, within 30 days, excluding 
weekends and holidays, of the date of 
the notice of seizure: 

(1) The date of importation; 
(2) The port of entry; 
(3) A description of the merchandise; 
(4) The quantity involved; 
(5) The name and address of the man-

ufacturer; 
(6) The country of origin of the mer-

chandise; 
(7) The name and address of the ex-

porter; and 
(8) The name and address of the im-

porter. 
(e) Samples available to the copyright 

owner. At any time following seizure of 
the merchandise, Customs may provide 
a sample of the suspect merchandise to 
the owner of the copyright for exam-
ination, testing, or any other use in 
pursuit of a related private civil rem-
edy for copyright infringement. To ob-
tain a sample under this section, the 
copyright owner must furnish to Cus-
toms a bond in the form and amount 
specified by the port director, condi-
tioned to hold the United States, its of-
ficers and employees, and the importer 
or owner of the imported article harm-
less from any loss or damage resulting 
from the furnishing of a sample by Cus-
toms to the copyright owner. Customs 
may demand the return of the sample 
at any time. The owner must return 
the sample to Customs upon demand or 
at the conclusion of the examination, 
testing, or other use in pursuit of a re-
lated private civil remedy for copy-
right infringement. In the event that 
the sample is damaged, destroyed, or 
lost while in the possession of the 
copyright owner, the owner shall, in 
lieu of return of the sample, certify to 
Customs that: ‘‘The sample described 
as [insert description] provided pursu-
ant to 19 CFR 133.42(e) was (damaged/ 
destroyed/lost) during examination, 
testing, or other use.’’ 

(f) Referral to the U.S. Attorney. In the 
event that phonorecords or copies of 
motion pictures arrive in the U.S. bear-
ing counterfeit labels, Customs officers 
should consider referring the violation 
to the U.S. Attorney, Department of 
Justice, for possible criminal prosecu-
tion pursuant to the ‘‘Piracy and Coun-

terfeiting Amendments Act of 1982’’ (18 
U.S.C. 2318). This law provides a min-
imum fine of $25,000 or imprisonment 
for not more than one year, or both, for 
willful infringement of a copyright for 
commercial advantage, and a max-
imum fine of $250,000 or imprisonment 
for not more than 5 years, or both, 
where trafficking in counterfeit labels 
for phonorecords or copies of motion 
pictures or other audiovisual works is 
involved. 

[T.D. 87–40, 52 FR 9475, Mar. 25, 1987; 52 FR 
10668, Apr. 2, 1987, as amended by T.D. 97–30, 
62 FR 19493, Apr. 22, 1997; T.D. 98–21, 63 FR 
12000, Mar. 12, 1998] 

§ 133.43 Procedure on suspicion of in-
fringing copies. 

(a) Notice to the importer. If the port 
director has any reason to believe that 
an imported article may be an infring-
ing copy or phonorecord of a recorded 
copyrighted work, he shall withhold 
delivery, notify the importer of his ac-
tion, and advise him that if the facts so 
warrant he may file a statement deny-
ing that the article is in fact an in-
fringing copy and alleging that the de-
tention of the article will result in a 
material depreciation of its value, or a 
loss or damage to him. The port direc-
tor also shall advise the importer that 
in the absence of receipt within 30 days 
of a denial by the importer that the ar-
ticle constitutes an infringing copy or 
phonorecord, it shall be considered to 
be such a copy and shall be subject to 
seizure and forfeiture. 

(b) Notice to copyright owner. If the 
importer of suspected infringing copies 
or phonorecords files a denial as pro-
vided in paragraph (a) of this section, 
the port director shall furnish to the 
copyright owner the following informa-
tion, if available, within 30 days, ex-
cluding weekends and holidays, of the 
receipt of the importer’s denial: 

(1) The date of importation; 
(2) The port of entry; 
(3) A description of the merchandise; 
(4) The quantity involved; 
(5) The country of origin of the mer-

chandise; and 
(6) Notice that the imported article 

will be released to the importer unless, 
within 30 days from the date of the no-
tice, the copyright owner files with the 
port director: 
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(i) A written demand for the exclu-
sion from entry of the detained im-
ported article; and 

(ii) A bond, in the form and amount 
specified by the port director, condi-
tioned to hold the importer or owner of 
the imported article harmless from any 
loss or damage resulting from Customs 
detention in the event the Commis-
sioner or his designee determines that 
the article is not an infringing copy 
prohibited importation under section 
602 of the Copyright Act of 1976 (17 
U.S.C. 602) (See part 113 of this chap-
ter). 

(c) Samples available to the copyright 
owner. At any time following presen-
tation of the merchandise for Customs 
examination, but prior to seizure, Cus-
toms may provide a sample of the sus-
pect merchandise to the owner of the 
copyright for examination or testing to 
assist in determining whether the arti-
cle imported is a piratical copy. To ob-
tain a sample under this section, the 
copyright owner must furnish Customs 
a bond in the form and amount speci-
fied by the port director, conditioned 
to hold the United States, its officers 
and employees, and the importer or 
owner of the imported article harmless 
from any loss or damage resulting from 
the furnishing of a sample by Customs 
to the copyright owner. Customs may 
demand the return of the sample at 
any time. The owner must return the 
sample to Customs upon demand or at 
the conclusion of the examination or 
testing. In the event that the sample is 
damaged, destroyed, or lost while in 
the possession of the copyright owner, 
the owner shall, in lieu of return of the 
sample, certify to Customs that: ‘‘The 
sample described as [insert description] 
provided pursuant to 19 CFR 133.43(c) 
was (damaged/destroyed/lost) during 
examination or testing for copyright 
infringement. 

(d) Result of action or inaction by copy-
right owner. After notice to the copy-
right owner that delivery is being with-
held for imported articles suspected of 
being infringing copies of his recorded 
copyrighted work, the port director 
shall proceed in accordance with the 
following procedures: 

(1) Demand and bond; exchange of 
briefs. If the copyright owner files a 
written demand for exclusion of the 

suspected infringing copies together 
with a proper bond, the port director 
shall promptly notify the importer and 
copyright owner that, during a speci-
fied time limited to not more than 30 
days, they may submit any evidence, 
legal briefs or other pertinent material 
to substantiate the claim or denial of 
infringement. The burden of proof shall 
be upon the party claiming that the ar-
ticle is in fact an infringing copy. 

(i) Exchange of briefs. Before timely 
submitting the additional evidence, 
legal briefs, or other pertinent mate-
rial to Customs, pursuant to paragraph 
(c)(1) of this section, in regard to the 
disputed claim of infringement, the im-
porter and the copyright owner shall 
first provide each other with a copy of 
all such information, including the im-
porter’s denial of infringement and the 
copyright owner’s demand for exclu-
sion. The subsequent submission of this 
information to Customs shall be ac-
companied by a written statement con-
firming that a copy has already been 
provided to the opposing party. The 
port director shall notify the importer 
and the copyright owner that they 
shall have additional time, not to ex-
ceed 30 days, in which to provide a re-
sponse to the arguments submitted by 
the opposing party, and that rebuttal 
arguments, timely submitted, shall be 
fully considered in the decision-making 
process. During this rebuttal period 
and before timely submitting the re-
buttal arguments to Customs, the im-
porter and the copyright owner shall 
first provide each other with a copy of 
all such material. The submission of 
this rebuttal material to Customs shall 
be accompanied by a written statement 
confirming that a copy has been pro-
vided to the opposing party. The port 
director shall not accept any addi-
tional material from the parties to sub-
stantiate the claim or denial of in-
fringement after the final 30-day rebut-
tal period expires. 

(ii) Decision. Upon receipt of rebuttal 
arguments, or 30 days after notifica-
tion if no rebuttal arguments are sub-
mitted, the port director shall forward 
the entire file, together with a sample 
of each style that is considered pos-
sibly infringing, to Customs Head-
quarters, (Attention: International 
Trade Compliance Division, Office of 
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Regulations and Rulings), for decision 
on the disputed claim of infringement. 
The final decision on the disputed 
claim of infringement shall be for-
warded to the port director who shall 
send a copy thereof to the copyright 
owner as well as to the importer. 

(2) Infringement disclaimed or unsup-
ported. If the copyright owner disclaims 
that the specified imported article is 
an infringing copy of his recorded copy-
righted work, or fails to present suffi-
cient evidence or proof to substantiate 
a claim of infringement, the port direc-
tor shall release the detained shipment 
to the importer and all further impor-
tations of the same article, by whom-
ever imported, without further notice 
to the copyright owner. 

(3) Failure to file demand or bond. If 
the copyright owner fails to file a writ-
ten demand for exclusion and bond as 
required by paragraph (b) of this sec-
tion, the port director shall release the 
detained articles to the importer and 
notify the copyright owner of the re-
lease. 

(4) Withdrawal of bond. Where the 
copyright owner has posted a bond on 
the grounds that the imported article 
is infringing, the copyright owner may 
not withdraw the bond until a decision 
on the issue of infringement has been 
reached. 

(e) Alternative procedure: court action. 
As an alternative to the administrative 
procedure described in this section, the 
copyright owner, whether or not he has 
recorded his copyright with Customs, 
may seek a court order enjoining im-
portation of the article. To obtain Cus-
toms enforcement of an injunction, the 
copyright owner shall submit a cer-
tified copy of the court order to the 
Commissioner of Customs, Attention: 
Office of the Chief Counsel, Wash-
ington, DC 20229. In addition, if the 
copyright in question is not recorded 
with Customs, the copyright owner 
shall submit the $190 fee required by 
§ 133.33(b) and, if the work is a three-di-
mensional or other work not readily 
identifiable by title and author, 5 pho-
tographic or other likenesses repro-

duced on paper approximately 8″ × 101⁄2″ 
in size. 

[T.D. 87–40, 52 FR 9475, Mar. 25, 1987, as 
amended by T.D. 93–87, 58 FR 57740, Oct. 27, 
1993; T.D. 98–21, 63 FR 12000, Mar. 12, 1998; 63 
FR 15088, Mar. 30, 1998] 

§ 133.44 Decision of disputed claim of 
infringement. 

(a) Claim of infringement sustained. 
Upon determination by the Commis-
sioner of Customs or his designee that 
the detained article forwarded in ac-
cordance with § 133.43(c)(1) is an in-
fringing copy, the port director shall 
seize the imported article and institute 
forfeiture proceedings in accordance 
with part 162 of this chapter. The bond 
of the copyright owner shall be re-
turned. 

(b) Denial of infringement sustained. 
Upon determination by the Commis-
sioner of Customs or his designee that 
the detained article forwarded in ac-
cordance with § 133.43(c)(1) is not an in-
fringing copy, the port director shall 
release all detained merchandise and 
transmit the copyright owner’s bond to 
the importer. 

[T.D. 87–40, 52 FR 9476, Mar. 25, 1987, as 
amended by T.D. 97–30, 62 FR 19493, Apr. 22, 
1997] 

§ 133.45 [Reserved] 

§ 133.46 Demand for redelivery of re-
leased articles. 

If it is determined that articles 
which have been released from Customs 
custody are subject to the prohibitions 
or restrictions of this subpart, the di-
rector of the port of entry shall 
promptly make demand for redelivery 
of the articles under the terms of the 
bond on Customs Form 301, containing 
the bond conditions set forth in § 113.62 
of this chapter, in accordance with 
§ 141.113 of this chapter. If the articles 
are not redelivered to Customs cus-
tody, a claim for liquidated damages 
shall be made in accordance with 
§ 141.113(h) of this chapter. 

[T.D. 72–266, 37 FR 20678, Oct. 3, 1972, as 
amended by T.D. 73–175, 38 FR 17447, July 2, 
1973; T.D. 74–227, 39 FR 32023, Sept. 4, 1974; 
T.D. 84–213, 49 FR 41183, Oct. 19, 1984; T.D. 99– 
64, 64 FR 43266, Aug. 10, 1999] 
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Subpart F—Procedure Following 
Forfeiture or Assessment of 
Liquidated Damages 

§ 133.51 Relief from forfeiture or liq-
uidated damages. 

(a) Petition for relief. The importer 
may petition in accordance with parts 
171 and 172 of this chapter for relief 
from, or cancellation of, a forfeiture 
incurred for violation of the trademark 
or copyright laws, or a claim for liq-
uidated damages for failure to rede-
liver released merchandise incurred 
under the provisions of § 133.24 or 
§ 133.46. 

(b) Conditioned relief. In appropriate 
cases, except for articles bearing a 
counterfeit trademark, relief from a 
forfeiture may be granted pursuant to 
a petition for relief upon the following 
conditions and such other conditions as 
may be specified by the appropriate 
Customs authority: 

(1) The unlawfully imported or pro-
hibited articles are exported or de-
stroyed under Customs supervision and 
at no expense to the Government; 

(2) All offending trademarks or trade 
names are removed or obliterated prior 
to release of the articles: 

(3) In the case of books or periodicals 
manufactured abroad contrary to the 
terms of the ‘‘American manufacturing 
clause’’ of the Copyright Act of 1976 (17 
U.S.C. 602, 603): 

(i) Satisfactory evidence is submitted 
that a statement of abandonment has 
been filed and recorded in the Copy-
right Office by the copyright owner in 
accordance with the procedures of the 
Copyright Office; and 

(ii) The notice of copyright is com-
pletely obliterated prior to release of 
the books or periodicals. 

[T.D. 72–266, 37 FR 20678, Oct. 3, 1972, as 
amended by T.D. 79–159, 44 FR 31968, June 4, 
1979; T.D. 87–40, 52 FR 9476, Mar. 25, 1987] 

§ 133.52 Disposition of forfeited mer-
chandise. 

(a) Trademark (other than counterfeit) 
or trade name violations. Articles for-
feited for violation of the trademark 
laws, other than articles bearing a 
counterfeit trademark, shall be dis-
posed of in accordance with the proce-
dures applicable to forfeitures for vio-
lation of the Customs laws, after the 

removal or obliteration of the name, 
mark, or trademark by reason of which 
the articles were seized. 

(b) Copyright violations. Articles for-
feited for violation of the copyright 
laws shall be destroyed. 

(c) Articles bearing a counterfeit trade-
mark. Merchandise forfeited for viola-
tion of the trademark laws shall be de-
stroyed, unless it is determined that 
the merchandise is not unsafe or a haz-
ard to health and the Commissioner of 
Customs or his designee has the writ-
ten consent of the U.S. trademark 
owner, in which case the Commissioner 
of Customs or his designee may dispose 
of the merchandise, after obliteration 
of the trademark, where feasible, by: 

(1) Delivery to any Federal, State, or 
local government agency that, in the 
opinion of the Commissioner or his des-
ignee, has established a need for the 
merchandise; or 

(2) Gift to any charitable institution 
that, in the opinion of the Commis-
sioner or his designee, has established 
a need for the merchandise; or 

(3) Sale at public auction, if more 
than 90 days has passed since the for-
feiture and Customs has determined 
that no need for the merchandise has 
been established under paragraph (c)(1) 
or (c)(2) of this section. 

[T.D. 79–159, 44 FR 31969, June 4, 1969, as 
amended by T.D. 94–90, 59 FR 55997, Nov. 10, 
1994; T.D. 97–91, 62 FR 61232, Nov. 17, 1997] 

§ 133.53 Refund of duty. 

If a violation of the trademark or 
copyright laws is not discovered until 
after entry and deposit of estimated 
duty, the entry shall be endorsed with 
an appropriate notation and the duty 
refunded as an erroneous collection 
upon exportation or destruction of the 
prohibited articles in accordance with 
§ 158.41 or § 158.45 of this chapter. 

[T.D. 72–266, 37 FR 20678, Oct. 3, 1972, as 
amended by T.D. 73–175, 38 FR 17447, July 2, 
1973] 

PART 134—COUNTRY OF ORIGIN 
MARKING 

Sec. 
134.0 Scope. 
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