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(b) Participant means: 
(1) Any party; or 
(2) Any employee of the Commission 

assigned to present the position of the 
Commission staff in a proceeding be-
fore the Commission. 

(c) Party means, with respect to a 
proceeding: 

(1) A person filing any application, 
petition, tariff or rate filing, com-
plaint, or any protest under section 
19a(i) of the Interstate Commerce Act 
(49 U.S.C. 19a(i)); 

(2) Any respondent to a proceeding; 
or 

(3) Any person whose intervention in 
a proceeding is effective under Rule 
214. 

(d) Person means an individual, part-
nership, corporation, association, joint 
stock company, public trust, an orga-
nized group of persons, whether incor-
porated or not, a receiver or trustee of 
the foregoing, a municipality, includ-
ing a city, county, or any other polit-
ical subdivision of a State, a State, the 
District of Columbia, any territory of 
the United States or any agency of any 
of the foregoing, any agency, author-
ity, or instrumentality of the United 
States (other than the Commission), or 
any corporation which is owned di-
rectly or indirectly by the United 
States, or any officer, agent, or em-
ployee of any of the foregoing acting as 
such in the course of his or her official 
duty. The term also includes a foreign 
government or any agency, authority, 
or instrumentality thereof. 

(e) Presiding officer means: 
(1) With respect to any proceeding set 

for hearing under subpart E of this 
part, one or more Members of the Com-
mission, or any administrative law 
judge, designated to preside at such 
hearing, or, if no Commissioner or ad-
ministrative law judge is designated, 
the Chief Administrative Law Judge; 
or 

(2) With respect to any proceeding 
not set for hearing under subpart E, 
any employee designated by rule or 
order to conduct the proceeding. 

(f) Respondent means any person: 
(1) To whom an order to show cause 

or notice of tariff or rate examination 
is issued by the Commission; 

(2) Against whom a complaint is di-
rected; or 

(3) Designated as a respondent by the 
Commission or by the terms of this 
chapter. 

[Order 225, 47 FR 19022, May 3, 1982, as 
amended by Order 606, 64 FR 44405, Aug. 16, 
1999] 

§ 385.103 References to rules (Rule 
103). 

This part cross-references its sec-
tions according to rule number, as indi-
cated by the section titles. Any filing 
with the Commission may refer to any 
section of this part by rule number; for 
example, ‘‘Rule 103.’’ 

§ 385.104 Rule of construction (Rule 
104). 

To the extent that the text of a rule is 
inconsistent with its caption, the text 
of the rule controls. 

[Order 376, 49 FR 21705, May 23, 1984] 

Subpart B—Pleadings, Tariff and 
Rate Filings, Notices of Tariff or 
Rate Examination, Orders To 
Show Cause, Intervention, 
and Summary Disposition 

§ 385.201 Applicability (Rule 201). 
This subpart applies to any pleading, 

tariff or rate filing, notice of tariff or 
rate examination, order to show cause, 
intervention, or summary disposition. 

§ 385.202 Types of pleadings (Rule 
202). 

Pleadings include any application, 
complaint, petition, protest, notice of 
protest, answer, motion, and any 
amendment or withdrawal of a plead-
ing. Pleadings do not include com-
ments on rulemakings or comments on 
offers of settlement. 

§ 385.203 Content of pleadings and tar-
iff or rate filings (Rule 203). 

(a) Requirements for a pleading or a 
tariff or rate filing. Each pleading and 
each tariff or rate filing must include, 
as appropriate: 

(1) If known, the reference numbers, 
docket numbers, or other identifying 
symbols of any relevant tariff, rate, 
schedule, contract, application, rule, or 
similar matter or material; 

(2) The name of each participant for 
whom the filing is made or, if the filing 
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is made for a group of participants, the 
name of the group, provided that the 
name of each member of the group is 
set forth in a previously filed document 
which is identified in the filing being 
made; 

(3) The specific authorization or re-
lief sought; 

(4) The tariff or rate sheets; 
(5) The name and address of each per-

son against whom the complaint is di-
rected; 

(6) The relevant facts, if not set forth 
in a previously filed document which is 
identified in the filing being made; 

(7) The position taken by the partici-
pant filing any pleading, to the extent 
known when the pleading is filed, and 
the basis in fact and law for such posi-
tion; 

(8) Subscription or verification, if re-
quired; 

(9) A certificate of service under Rule 
2010(h), if service is required; 

(10) The name, address, and telephone 
number of an individual who, with re-
spect to any matter contained in the 
filing, represents the person for whom 
filing is made; and 

(11) Any additional information re-
quired to be included by statute, rule, 
or order. 

(b) Requirement for any initial pleading 
or tariff or rate filing. The initial plead-
ing or tariff or rate filing submitted by 
a participant or a person seeking to be-
come a party must conform to the re-
quirements of paragraph (a) of this sec-
tion and must include: 

(1) The exact name of the person for 
whom the filing is made; 

(2) The location of that person’s prin-
cipal place of business; and 

(3) The name, address, and telephone 
number of at least one, but not more 
than two, persons upon whom service is 
to be made and to whom communica-
tions are to be addressed in the pro-
ceeding. 

(c) Combined filings. If two or more 
pleadings, or one or more pleadings and 
a tariff or rate filing are included as 
items in a single filing each such item 
must be separately designated and 
must conform to the requirements 
which would be applicable to it if filed 
separately. 

(d) Form of notice. If a pleading or tar-
iff or rate filing must include a form of 

notice suitable for publication in the 
FEDERAL REGISTER, the company shall 
submit the draft notice in accordance 
with the form of notice specifications 
prescribed by the Secretary and posted 
under the Filing Procedures link at 
http://www.ferc.gov and available in the 
Commission’s Public Reference Room. 

[Order 225, 47 FR 19022, May 3, 1982, as 
amended by Order 647, 69 FR 32439, June 10, 
2004] 

§ 385.204 Applications (Rule 204). 

Any person seeking a license, permit, 
certification, or similar authorization 
or permission, must file an application 
to obtain that authorization or permis-
sion. 

§ 385.205 Tariff or rate filings (Rule 
205). 

A person must make a tariff or rate 
filing in order to establish or change 
any specific rate, rate schedule, tariff, 
tariff schedule, fare, charge, or term or 
condition of service, or any classifica-
tion, contract, practice, or any related 
regulation established by and for the 
applicant. 

§ 385.206 Complaints (Rule 206). 

(a) General rule. Any person may file 
a complaint seeking Commission ac-
tion against any other person alleged 
to be in contravention or violation of 
any statute, rule, order, or other law 
administered by the Commission, or for 
any other alleged wrong over which the 
Commission may have jurisdiction. 

(b) Contents. A complaint must: 
(1) Clearly identify the action or in-

action which is alleged to violate appli-
cable statutory standards or regu-
latory requirements; 

(2) Explain how the action or inac-
tion violates applicable statutory 
standards or regulatory requirements; 

(3) Set forth the business, commer-
cial, economic or other issues pre-
sented by the action or inaction as 
such relate to or affect the complain-
ant; 

(4) Make a good faith effort to quan-
tify the financial impact or burden (if 
any) created for the complainant as a 
result of the action or inaction; 

(5) Indicate the practical, oper-
ational, or other nonfinancial impacts 
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imposed as a result of the action or in-
action, including, where applicable, the 
environmental, safety or reliability 
impacts of the action or inaction; 

(6) State whether the issues pre-
sented are pending in an existing Com-
mission proceeding or a proceeding in 
any other forum in which the com-
plainant is a party, and if so, provide 
an explanation why timely resolution 
cannot be achieved in that forum; 

(7) State the specific relief or remedy 
requested, including any request for 
stay or extension of time, and the basis 
for that relief; 

(8) Include all documents that sup-
port the facts in the complaint in pos-
session of, or otherwise attainable by, 
the complainant, including, but not 
limited to, contracts and affidavits; 

(9) State 
(i) Whether the Enforcement Hotline, 

Dispute Resolution Service, tariff- 
based dispute resolution mechanisms, 
or other informal dispute resolution 
procedures were used, or why these 
procedures were not used; 

(ii) Whether the complainant believes 
that alternative dispute resolution 
(ADR) under the Commission’s super-
vision could successfully resolve the 
complaint; 

(iii) What types of ADR procedures 
could be used; and 

(iv) Any process that has been agreed 
on for resolving the complaint. 

(10) Include a form of notice of the 
complaint suitable for publication in 
the FEDERAL REGISTER in accordance 
with the specifications in § 385.203(d) of 
this part. The form of notice shall be 
on electronic media as specified by the 
Secretary. 

(11) Explain with respect to requests 
for Fast Track processing pursuant to 
section 385.206(h), why the standard 
processes will not be adequate for expe-
ditiously resolving the complaint. 

(c) Service. Any person filing a com-
plaint must serve a copy of the com-
plaint on the respondent, affected regu-
latory agencies, and others the com-
plainant reasonably knows may be ex-
pected to be affected by the complaint. 
Service must be simultaneous with fil-
ing at the Commission for respondents. 
Simultaneous or overnight service is 
permissible for other affected entities. 
Simultaneous service can be accom-

plished by electronic mail in accord-
ance with § 385.2010(f)(3), facsimile, ex-
press delivery, or messenger. 

(d) Notice. Public notice of the com-
plaint will be issued by the Commis-
sion. 

(e) Privileged treatment. (1) If a com-
plainant seeks privileged treatment for 
any documents submitted with the 
complaint, the complainant must sub-
mit, with its complaint, a request for 
privileged treatment of documents and 
information under section 388.112 of 
this chapter and a proposed form of 
protective agreement. In the event the 
complainant requests privileged treat-
ment under section 388.112 of this chap-
ter, it must file the original and three 
copies of its complaint with the infor-
mation for which privileged treatment 
is sought and 11 copies of the pleading 
without the information for which 
privileged treatment is sought. The 
original and three copies must be 
clearly identified as containing infor-
mation for which privileged treatment 
is sought. 

(2) A complainant must provide a 
copy of its complaint without the priv-
ileged information and its proposed 
form of protective agreement to each 
entity that is to be served pursuant to 
section 385.206(c). 

(3) The respondent and any interested 
person who has filed a motion to inter-
vene in the complaint proceeding may 
make a written request to the com-
plainant for a copy of the complete 
complaint. The request must include 
an executed copy of the protective 
agreement and, for persons other than 
the respondent, a copy of the motion to 
intervene. Any person may file an ob-
jection to the proposed form of protec-
tive agreement. 

(4) A complainant must provide a 
copy of the complete complaint to the 
requesting person within 5 days after 
receipt of the written request that is 
accompanied by an executed copy of 
the protective agreement. 

(f) Answers, interventions and com-
ments. Unless otherwise ordered by the 
Commission, answers, interventions, 
and comments to a complaint must be 
filed within 20 days after the complaint 
is filed. In cases where the complainant 
requests privileged treatment for infor-
mation in its complaint, answers, 
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interventions, and comments are due 
within 30 days after the complaint is 
filed. In the event there is an objection 
to the protective agreement, the Com-
mission will establish when answers 
will be due. 

(g) Complaint resolution paths. One of 
the following procedures may be used 
to resolve complaints: 

(1) The Commission may assign a 
case to be resolved through alternative 
dispute resolution procedures in ac-
cordance with §§ 385.604–385.606, in cases 
where the affected parties consent, or 
the Commission may order the ap-
pointment of a settlement judge in ac-
cordance with § 385.603; 

(2) The Commission may issue an 
order on the merits based upon the 
pleadings; 

(3) The Commission may establish a 
hearing before an ALJ; 

(h) Fast Track processing. (1) The Com-
mission may resolve complaints using 
Fast Track procedures if the complaint 
requires expeditious resolution. Fast 
Track procedures may include expe-
dited action on the pleadings by the 
Commission, expedited hearing before 
an ALJ, or expedited action on re-
quests for stay, extension of time, or 
other relief by the Commission or an 
ALJ. 

(2) A complainant may request Fast 
Track processing of a complaint by in-
cluding such a request in its complaint, 
captioning the complaint in bold type 
face ‘‘COMPLAINT REQUESTING 
FAST TRACK PROCESSING,’’ and ex-
plaining why expedition is necessary as 
required by section 385.206(b)(11). 

(3) Based on an assessment of the 
need for expedition, the period for fil-
ing answers, interventions and com-
ments to a complaint requesting Fast 
Track processing may be shortened by 
the Commission from the time pro-
vided in section 385.206(f). 

(4) After the answer is filed, the Com-
mission will issue promptly an order 
specifying the procedure and any 
schedule to be followed. 

(i) Simplified procedure for small con-
troversies. A simplified procedure for 
complaints involving small controver-
sies is found in section 385.218 of this 
subpart. 

(j) Satisfaction. (1) If the respondent 
to a complaint satisfies such com-

plaint, in whole or in part, either be-
fore or after an answer is filed, the 
complainant and the respondent must 
sign and file: 

(i) A statement setting forth when 
and how the complaint was satisfied; 
and 

(ii) A motion for dismissal of, or an 
amendment to, the complaint based on 
the satisfaction. 

(2) The decisional authority may 
order the submission of additional in-
formation before acting on a motion 
for dismissal or an amendment under 
paragraph (c)(1)(ii) of this section. 

[Order 225, 47 FR 19022, May 3, 1982, as 
amended by Order 602, 64 FR 17097, Apr. 8, 
1999; Order 602–A, 64 FR 43608, Aug. 11, 1999; 
Order 647, 69 FR 32440, June 10, 2004] 

§ 385.207 Petitions (Rule 207). 
(a) General rule. A person must file a 

petition when seeking: 
(1) Relief under subpart I, J, or K of 

this part; 
(2) A declaratory order or rule to ter-

minate a controversy or remove uncer-
tainty; 

(3) Action on appeal from a staff ac-
tion, other than a decision or ruling of 
a presiding officer, under Rule 1902; 

(4) A rule of general applicability; or 
(5) Any other action which is in the 

discretion of the Commission and for 
which this chapter prescribes no other 
form of pleading. 

(b) Declarations of intent under the 
Federal Power Act. For purposes of this 
part, a declaration of intent under sec-
tion 23(b) of the Federal Power Act is 
treated as a petition for a declaratory 
order. 

(c) Except as provided in § 381.302(b), 
each petition for issuance of a declara-
tory order must be accompanied by the 
fee prescribed in § 381.302(a). 

[Order 225, 47 FR 19022, May 3, 1982, as 
amended by Order 395, 49 FR 35357, Sept. 7, 
1984] 

§ 385.208 [Reserved] 

§ 385.209 Notices of tariff or rate exam-
ination and orders to show cause 
(Rule 209). 

(a) Issuance. (1) If the Commission 
seeks to determine the validity of any 
rate, rate schedule, tariff, tariff sched-
ule, fare, charge, or term or condition 
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of service, or any classification, con-
tract, practice, or any related regula-
tion established by and for the appli-
cant which is demanded, observed, 
charged, or collected, the Commission 
will initiate a proceeding by issuing a 
notice of tariff or rate examination. 

(2) The Commission may initiate a 
proceeding against a person by issuing 
an order to show cause. 

(b) Contents. A notice of examination 
or an order to show cause will contain 
a statement of the matters about 
which the Commission is inquiring, and 
a statement of the authority under 
which the Commission is acting. The 
statement is tentative and sets forth 
issues to be considered by the Commis-
sion. 

(c) Answers. A person who is ordered 
to show cause must answer in accord-
ance with Rule 213. 

§ 385.210 Method of notice; dates es-
tablished in notice (Rule 210). 

(a) Method. When the Secretary gives 
notice of tariff or rate filings, applica-
tions, petitions, notices of tariff or rate 
examinations, and orders to show 
cause, the Secretary will give such no-
tice in accordance with Rule 2009. 

(b) Dates for filing interventions and 
protests. A notice given under this sec-
tion will establish the dates for filing 
interventions and protests. Only those 
filings made within the time prescribed 
in the notice will be considered timely. 

§ 385.211 Protests other than under 
Rule 208 (Rule 211). 

(a) General rule. (1) Any person may 
file a protest to object to any applica-
tion, complaint, petition, order to show 
cause, notice of tariff or rate examina-
tion, or tariff or rate filing. 

(2) The filing of a protest does not 
make the protestant a party to the 
proceeding. The protestant must inter-
vene under Rule 214 to become a party. 

(3) Subject to paragraph (a)(4) of this 
section, the Commission will consider 
protests in determining further appro-
priate action. Protests will be placed in 
the public file associated with the pro-
ceeding. 

(4) If a proceeding is set for hearing 
under subpart E of this part, the pro-
test is not part of the record upon 
which the decision is made. 

(b) Service. (1) Any protest directed 
against a person in a proceeding must 
be served by the protestant on the per-
son against whom the protest is di-
rected. 

(2) The Secretary may waive any pro-
cedural requirement of this subpart ap-
plicable to protests. If the requirement 
of service under this paragraph is 
waived, the Secretary will place the 
protest in the public file and may send 
a copy thereof to any person against 
whom the protest is directed. 

§ 385.212 Motions (Rule 212). 

(a) General rule. A motion may be 
filed: 

(1) At any time, unless otherwise pro-
vided; 

(2) By a participant or a person who 
has filed a timely motion to intervene 
which has not been denied; 

(3) In any proceeding except an infor-
mal rulemaking proceeding. 

(b) Written and oral motions. Any mo-
tion must be filed in writing, except 
that the presiding officer may permit 
an oral motion to be made on the 
record during a hearing or conference. 

(c) Contents. A motion must contain a 
clear and concise statement of: 

(1) The facts and law which support 
the motion; and 

(2) The specific relief or ruling re-
quested. 

[Order 225, 47 FR 19022, May 3, 1982, as 
amended by Order 225–A, 47 FR 35956, Aug. 18, 
1982; Order 376, 49 FR 21705, May 23, 1984] 

§ 385.213 Answers (Rule 213). 

(a) Required or permitted. (1) Any re-
spondent to a complaint or order to 
show cause must make an answer, un-
less the Commission orders otherwise. 

(2) An answer may not be made to a 
protest, an answer, a motion for oral 
argument, or a request for rehearing, 
unless otherwise ordered by the 
decisional authority. A presiding offi-
cer may prohibit an answer to a mo-
tion for interlocutory appeal. If an an-
swer is not otherwise permitted under 
this paragraph, no responsive pleading 
may be made. 

(3) An answer may be made to any 
pleading, if not prohibited under para-
graph (a)(2) of this section. 
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(4) An answer to a notice of tariff or 
rate examination must be made in ac-
cordance with the provisions of such 
notice. 

(b) Written or oral answers. Any an-
swer must be in writing, except that 
the presiding officer may permit an 
oral answer to a motion made on the 
record during a hearing conducted 
under subpart E or during a conference. 

(c) Contents. (1) An answer must con-
tain a clear and concise statement of: 

(i) Any disputed factual allegations; 
and 

(ii) Any law upon which the answer 
relies. 

(2) When an answer is made in re-
sponse to a complaint, an order to 
show cause, or an amendment to such 
pleading, the answerer must, to the ex-
tent practicable: 

(i) Admit or deny, specifically and in 
detail, each material allegation of the 
pleading answered; and 

(ii) Set forth every defense relied on. 
(3) General denials of facts referred 

to in any order to show cause, unsup-
ported by the specific facts upon which 
the respondent relies, do not comply 
with paragraph (a)(1) of this section 
and may be a basis for summary dis-
position under Rule 217, unless other-
wise required by statute. 

(4) An answer to a complaint must 
include documents that support the 
facts in the answer in possession of, or 
otherwise attainable by, the respond-
ent, including, but not limited to, con-
tracts and affidavits. An answer is also 
required to describe the formal or con-
sensual process it proposes for resolv-
ing the complaint. 

(5)(i) A respondent must submit with 
its answer any request for privileged 
treatment of documents and informa-
tion under § 388.112 of this chapter and 
a proposed form of protective agree-
ment. In the event the respondent re-
quests privileged treatment under 
§ 388.112 of this chapter, it must file the 
original and three copies of its answer 
with the information for which privi-
leged treatment is sought and 11 copies 
of the pleading without the informa-
tion for which privileged treatment is 
sought. The original and three copies 
must be clearly identified as con-
taining information for which privi-
leged treatment is sought. 

(ii) A respondent must provide a copy 
of its answer without the privileged in-
formation and its proposed form of pro-
tective agreement to each entity that 
has either been served pursuant to 
§ 385.206 (c) or whose name is on the of-
ficial service list for the proceeding 
compiled by the Secretary. 

(iii) The complainant and any inter-
ested person who has filed a motion to 
intervene may make a written request 
to the respondent for a copy of the 
complete answer. The request must in-
clude an executed copy of the protec-
tive agreement and, for persons other 
than the complainant, a copy of the 
motion to intervene. Any person may 
file an objection to the proposed form 
of protective agreement. 

(iv) A respondent must provide a 
copy of the complete answer to the re-
questing person within 5 days after re-
ceipt of the written request and an exe-
cuted copy of the protective agree-
ment. 

(d) Time limitations. (1) Any answer to 
a motion or to an amendment to a mo-
tion must be made within 15 days after 
the motion or amendment is filed, un-
less otherwise ordered. 

(2) Any answer to a pleading or 
amendment to a pleading, other than a 
complaint or an answer to a motion 
under paragraph (d)(1) of this section, 
must be made: 

(i) If notice of the pleading or amend-
ment is published in the FEDERAL REG-
ISTER, not later than 30 days after such 
publication, unless otherwise ordered; 
or 

(ii) If notice of the pleading or 
amendment is not published in the 
FEDERAL REGISTER, not later than 30 
days after the filing of the pleading or 
amendment, unless otherwise ordered. 

(e) Failure to answer. (1) Any person 
failing to answer a complaint may be 
considered in default, and all relevant 
facts stated in such complaint may be 
deemed admitted. 

(2) Failure to answer an order to 
show cause will be treated as a general 
denial to which paragraph (c)(3) of this 
section applies. 

[Order 225, 47 FR 19022, May 3, 1982; 48 FR 786, 
Jan. 7, 1983, as amended by Order 376, 49 FR 
21705, May 23, 1984; Order 602, 64 FR 17099, 
Apr. 8, 1999; Order 602–A, 64 FR 43608, Aug. 11, 
1999] 
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§ 385.214 Intervention (Rule 214). 
(a) Filing. (1) The Secretary of Energy 

is a party to any proceeding upon filing 
a notice of intervention in that pro-
ceeding. If the Secretary’s notice is not 
filed within the period prescribed under 
Rule 210(b), the notice must state the 
position of the Secretary on the issues 
in the proceeding. 

(2) Any State Commission, the Advi-
sory Council on Historic Preservation, 
the U.S. Departments of Agriculture, 
Commerce, and the Interior, any state 
fish and wildlife, water quality certifi-
cation, or water rights agency; or In-
dian tribe with authority to issue a 
water quality certification is a party 
to any proceeding upon filing a notice 
of intervention in that proceeding, if 
the notice is filed within the period es-
tablished under Rule 210(b). If the pe-
riod for filing notice has expired, each 
entity identified in this paragraph 
must comply with the rules for mo-
tions to intervene applicable to any 
person under paragraph (a)(3) of this 
section including the content require-
ments of paragraph (b) of this section. 

(3) Any person seeking to intervene 
to become a party, other than the enti-
ties specified in paragraphs (a)(1) and 
(a)(2) of this section, must file a mo-
tion to intervene. 

(b) Contents of motion. (1) Any motion 
to intervene must state, to the extent 
known, the position taken by the mov-
ant and the basis in fact and law for 
that position. 

(2) A motion to intervene must also 
state the movant’s interest in suffi-
cient factual detail to demonstrate 
that: 

(i) The movant has a right to partici-
pate which is expressly conferred by 
statute or by Commission rule, order, 
or other action; 

(ii) The movant has or represents an 
interest which may be directly affected 
by the outcome of the proceeding, in-
cluding any interest as a: 

(A) Consumer, 
(B) Customer, 
(C) Competitor, or 
(D) Security holder of a party; or 
(iii) The movant’s participation is in 

the public interest. 
(3) If a motion to intervene is filed 

after the end of any time period estab-
lished under Rule 210, such a motion 

must, in addition to complying with 
paragraph (b)(1) of this section, show 
good cause why the time limitation 
should be waived. 

(c) Grant of party status. (1) If no an-
swer in opposition to a timely motion 
to intervene is filed within 15 days 
after the motion to intervene is filed, 
the movant becomes a party at the end 
of the 15 day period. 

(2) If an answer in opposition to a 
timely motion to intervene is filed not 
later than 15 days after the motion to 
intervene is filed or, if the motion is 
not timely, the movant becomes a 
party only when the motion is ex-
pressly granted. 

(d) Grant of late intervention. (1) In 
acting on any motion to intervene filed 
after the period prescribed under Rule 
210, the decisional authority may con-
sider whether: 

(i) The movant had good cause for 
failing to file the motion within the 
time prescribed; 

(ii) Any disruption of the proceeding 
might result from permitting interven-
tion; 

(iii) The movant’s interest is not ade-
quately represented by other parties in 
the proceeding; 

(iv) Any prejudice to, or additional 
burdens upon, the existing parties 
might result from permitting the inter-
vention; and 

(v) The motion conforms to the re-
quirements of paragraph (b) of this sec-
tion. 

(2) Except as otherwise ordered, a 
grant of an untimely motion to inter-
vene must not be a basis for delaying 
or deferring any procedural schedule 
established prior to the grant of that 
motion. 

(3)(i) The decisional authority may 
impose limitations on the participa-
tion of a late intervener to avoid delay 
and prejudice to the other participants. 

(ii) Except as otherwise ordered, a 
late intervener must accept the record 
of the proceeding as the record was de-
veloped prior to the late intervention. 

(4) If the presiding officer orally 
grants a motion for late intervention, 
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the officer will promptly issue a writ-
ten order confirming the oral order. 

[Order 225, 47 FR 19022, May 3, 1982; 48 FR 786, 
Jan. 7, 1983, as amended by Order 376, 49 FR 
21705, May 23, 1984; Order 2002, 68 FR 51142, 
Aug. 25, 2003] 

§ 385.215 Amendment of pleadings and 
tariff or rate filings (Rule 215). 

(a) General rules. (1) Any participant, 
or any person who has filed a timely 
motion to intervene which has not 
been denied, may seek to modify its 
pleading by filing an amendment which 
conforms to the requirements applica-
ble to the pleading to be amended. 

(2) A tariff or rate filing may not be 
amended, except as allowed by statute. 
The procedures provided in this section 
do not apply to amendment of tariff or 
rate filings. 

(3)(i) If a written amendment is filed 
in a proceeding, or part of a pro-
ceeding, that is not set for hearing 
under subpart E, the amendment be-
comes effective as an amendment on 
the date filed. 

(ii) If a written amendment is filed in 
a proceeding, or part of a proceeding, 
which is set for hearing under subpart 
E, that amendment is effective on the 
date filed only if the amendment is 
filed more than five days before the 
earlier of either the first prehearing 
conference or the first day of evi-
dentiary hearings. 

(iii) If, in a proceeding, or part of a 
proceeding, that is set for hearing 
under subpart E, a written amendment 
is filed after the time for filing pro-
vided under paragraph (a)(3)(ii) of this 
section, or if an oral amendment is 
made to a presiding officer during a 
hearing or conference, the amendment 
becomes effective as an amendment 
only as provided under paragraph (d) of 
this section. 

(b) Answers. Any participant, or any 
person who has filed a timely motion 
to intervene which has not been denied, 
may answer a written or oral amend-
ment in accordance with Rule 213. 

(c) Motion opposing an amendment. 
Any participant, or any person who has 
filed a timely motion to intervene 
which has not been denied, may file a 
motion opposing the acceptance of any 
amendment, other than an amendment 
under paragraph (a)(3)(i) of this sec-

tion, not later than 15 days after the 
filing of the amendment. 

(d) Acceptance of amendments. (1) An 
amendment becomes effective as an 
amendment at the end of 15 days from 
the date of filing, if no motion in oppo-
sition to the acceptance of an amend-
ment under paragraph (a)(3)(iii) of this 
section is filed within the 15 day pe-
riod. 

(2) If a motion in opposition to the 
acceptance of an amendment is filed 
within 15 days after the filing of the 
amendment, the amendment becomes 
effective as an amendment on the 
twentieth day after the filing of the 
amendment, except to the extent that 
the decisional authority, before such 
date, issues an order rejecting the 
amendment, wholly or in part, for good 
cause. 

(e) Directed amendments. A decisional 
authority, on motion or otherwise, 
may direct any participant, or any per-
son seeking to be a party, to file a 
written amendment to amplify, clarify, 
or technically correct a pleading. 

§ 385.216 Withdrawal of pleadings 
(Rule 216). 

(a) Filing. Any participant, or any 
person who has filed a timely motion 
to intervene which has not been denied, 
may seek to withdraw a pleading by fil-
ing a notice of withdrawal. 

(b) Action on withdrawals. (1) The 
withdrawal of any pleading is effective 
at the end of 15 days from the date of 
filing of a notice of withdrawal, if no 
motion in opposition to the notice of 
withdrawal is filed within that period 
and the decisional authority does not 
issue an order disallowing the with-
drawal within that period. The 
decisional authority may disallow, for 
a good cause, all or part of a with-
drawal. 

(2) If a motion in opposition to a no-
tice of withdrawal is filed within the 15 
day period, the withdrawal is not effec-
tive until the decisional authority 
issues an order accepting the with-
drawal. 

(c) Conditional withdrawal. In order to 
prevent prejudice to other participants, 
a decisional authority may, on motion 
or otherwise, condition the withdrawal 
of any pleading upon a requirement 
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that the withdrawing party leave ma-
terial in the record or otherwise make 
material available to other partici-
pants. 

§ 385.217 Summary disposition (Rule 
217). 

(a) Applicability. This section applies 
to: 

(1) Any proceeding, or any part of a 
proceeding, while the Commission is 
the decisional authority; and 

(2) Any proceeding, or part of a pro-
ceeding, which is set for hearing under 
subpart E. 

(b) General rule. If the decisional au-
thority determines that there is no 
genuine issue of fact material to the 
decision of a proceeding or part of a 
proceeding, the decisional authority 
may summarily dispose of all or part of 
the proceeding. 

(c) Procedures. (1) Any participant 
may make a motion for summary dis-
position of all or part of a proceeding. 

(2) If a decisional authority, other 
than the Commission, is considering 
summary disposition of a proceeding, 
or part of a proceeding, in the absence 
of a motion for summary disposition by 
a participant, the decisional authority 
will grant the participants an oppor-
tunity to comment on the proposed dis-
position prior to any summary disposi-
tion, unless, for good cause shown, the 
decisional authority provides other-
wise. 

(3) If, prior to setting a matter for 
hearing, the Commission is considering 
summary disposition of a proceeding or 
part of a proceeding in the absence of a 
motion for summary disposition by any 
participant and the Commission deter-
mines that notice and comment on 
summary disposition are practicable 
and necessary, the Commission may 
notify the participants and afford them 
an opportunity to comment on any 
proposed summary disposition. 

(d) Disposition. (1)(i) If a decisional 
authority, other than the Commission, 
summarily disposes of an entire pro-
ceeding, the decisional authority will 
issue an initial decision for the entire 
proceeding. 

(ii) Except as provided under para-
graph (d)(1)(iii) of this section, a 
decisional authority, other than the 

Commission, which summarily disposes 
of part of a proceeding may: 

(A) Issue a partial initial decision; or 
(B) Postpone issuing an initial deci-

sion on the summarily disposed part 
and combine it with the initial deci-
sion on the entire proceeding or other 
appropriate part of the proceeding. 

(iii) If the decisional authority, other 
than the Commission, summarily dis-
poses of part of a proceeding and such 
disposition requires the filing of new 
tariff or rate schedule sheets, the 
decisional authority will issue an ini-
tial decision on that part of the pro-
ceeding. 

(2) Any initial decision issued under 
paragraph (d)(1) of this section is con-
sidered an initial decision issued under 
subpart G of this part, except that the 
following rules do not apply: Rule 704 
(rights of participants before initial de-
cision), Rule 705 (discretion of pre-
siding officer before initial decision), 
Rule 706 (initial and reply briefs before 
initial decision), Rule 707 (oral argu-
ment before initial decision), and Rule 
709 (other types of decisions). 

[Order 225, 47 FR 19022, May 3, 1982; Order 225– 
A, 47 FR 35956, Aug. 18, 1982] 

§ 385.218 Simplified procedure for 
complaints involving small con-
troversies (Rule 218). 

(a) Eligibility. The procedures under 
this section are available to complain-
ants if the amount in controversy is 
less than $100,000 and the impact on 
other entities is de minimis. 

(b) Contents. A complaint filed under 
this section must contain: 

(1) The name of the complainant; 
(2) The name of the respondent; 
(3) A description of the relationship 

to the respondent; 
(4) The amount in controversy; 
(5) A statement why the complaint 

will have a de minimis impact on other 
entities; 

(6) The facts and circumstances sur-
rounding the complaint, including the 
legal or regulatory obligation breached 
by the respondent; and 

(7) The requested relief. 
(c) Service. The complainant is re-

quired to simultaneously serve the 
complaint on the respondent and any 
other entity referenced in the com-
plaint. 
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(d) Notice. Public notice of the com-
plaint will be issued by the Commis-
sion. 

(e) Answers, interventions and com-
ments. (1) An answer to a complaint is 
required to conform to the require-
ments of § 385.213(c)(1), (2), and (3). 

(2) Answers, interventions and com-
ments must be filed within 10 days 
after the complaint is filed. In cases 
where the complainant requests privi-
leged treatment for information in its 
complaint, answers, interventions, and 
comments must be filed within 20 days 
after the complaint is filed. In the 
event there is an objection to the pro-
tective agreement, the Commission 
will establish when answers, interven-
tions, and comments are due. 

(f) Privileged treatment. If a complain-
ant seeks privileged treatment for any 
documents submitted with the com-
plaint, a complainant must use the 
procedures described in section 
385.206(e). If a respondent seeks privi-
leged treatment for any documents 
submitted with the answer, a respond-
ent must use the procedures described 
in section 385.213(c)(5). 

[Order 602, 64 FR 17099, Apr. 8, 1999] 

Subpart C [Reserved] 

Subpart D—Discovery Procedures 
for Matters Set for Hearing 
Under Subpart E 

SOURCE: Order 466, 52 FR 6966, Mar. 6, 1987, 
unless otherwise noted. 

§ 385.401 Applicability (Rule 401). 
(a) General rule. Except as provided in 

paragraph (b) of this section, this sub-
part applies to discovery in proceedings 
set for hearing under subpart E of this 
part, and to such other proceedings as 
the Commission may order. 

(b) Exceptions. Unless otherwise or-
dered by the Commission, this subpart 
does not apply to: 

(1) Requests for information under 
the Freedom of Information Act, 5 
U.S.C. 552, governed by Part 388 of this 
chapter; or, 

(2) Requests by the Commission or its 
staff who are not participants in a pro-
ceeding set for hearing under subpart E 
of this part to obtain information, re-

ports, or data from persons subject to 
the Commission’s regulatory jurisdic-
tion; or 

(3) Investigations conducted pursuant 
to Part 1b of this chapter. 

§ 385.402 Scope of discovery (Rule 
402). 

(a) General. Unless otherwise pro-
vided under paragraphs (b) and (c) of 
this section or ordered by the presiding 
officer under Rule 410(c), participants 
may obtain discovery of any matter, 
not privileged, that is relevant to the 
subject matter of the pending pro-
ceeding, including the existence, de-
scription, nature, custody, condition, 
and location of any books, documents, 
or other tangible things, and the iden-
tity and location of persons having any 
knowledge of any discoverable matter. 
It is not ground for objection that the 
information sought will be inadmis-
sible in the Commission proceeding if 
the information sought appears reason-
ably calculated to lead to the discovery 
of admissible evidence. 

(b) Material prepared for litigation. A 
participant may not obtain discovery 
of material prepared in anticipation of 
litigation by another participant, un-
less that participant demonstrates a 
substantial need for the material and 
that substantially equivalent material 
cannot be obtained by other means 
without undue hardship. In ordering 
any such discovery, the presiding offi-
cer will prevent disclosure of the men-
tal impressions, conclusions, opinions, 
or legal theories of an attorney. 

(c) Expert testimony. Unless otherwise 
restricted by the presiding officer 
under Rule 410(c), a participant may 
discover any facts known or opinions 
held by an expert concerning any rel-
evant matters, not privileged. Such 
discovery will be permitted only if: 

(1) The expert is expected to be a wit-
ness at hearing; or 

(2) The expert is relied on by another 
expert who is expected to be a witness 
at hearing, and the participant seeking 
discovery shows a compelling need for 
the information and it cannot prac-
ticably be obtained by other means. 

[Order 225, 47 FR 19022, May 3, 1982, as 
amended by Order 466–A, 52 FR 35909, Sept. 
24, 1987] 
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