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(e) Setting pay following a break in SES 
service—(1) General.(i) An appointing 
authority may set the pay of a former 
senior executive at any ES rate upon 
reappointment to the SES if: 

(A) There has been a break in SES 
service of more than 30 days; 

(B) There has been a break in SES 
service of 30 days or less, but the ex-
ecutive’s last ES pay adjustment was 
more than 12 months earlier; or 

(C) The reappointment is in a dif-
ferent agency. 

(ii) Otherwise, pay must be set at the 
executive’s former ES rate and may 
not be adjusted until 12 months from 
the last SES pay adjustment, in ac-
cordance with paragraph (c) of this sec-
tion. 

(2) Reinstatement from a Presi-
dential appointment requiring Senate 
confirmation. These provisions apply 
to a former career senior executive who 
is reinstated under 5 CFR 317.703. 

(i) If the individual elected, under 5 
CFR 317.801(b), to remain subject to 
SES pay provisions while serving under 
a Presidential appointment, pay may 
be adjusted upon reinstatement to the 
SES, whether in the agency where the 
individual held the Presidential ap-
pointment or in another agency, only if 
12 months have elapsed since the last 
SES pay adjustment; and the adjust-
ment must be in accordance with para-
graph (c) of this section. 

(ii) If the individual did not elect to 
remain subject to the SES pay provi-
sions while serving under a Presi-
dential appointment, pay may be set at 
any ES rate upon reinstatement. 

(f) Restrictions on reducing pay of ca-
reer senior executives. (1) The ES rate of 
a career senior executive may be re-
duced involuntarily in the appointee’s 
agency or upon a transfer of function 
to another agency only: 

(i) For performance reasons, i.e., the 
executive has received a less than fully 
successful performance rating under 5 
CFR part 430, subpart C, or has been 
conditionally recertified or not recer-
tified under 5 CFR 317.504; or 

(ii) As a disciplinary action resulting 
from conduct related activity, e.g., 
misconduct, neglect of duty, or malfea-
sance. 

(2) If the pay reduction is for per-
formance reasons, the agency shall pro-

vide the executive at least 15 days’ ad-
vance written notice. 

(3) If the pay reduction is for discipli-
nary reasons, the agency shall: 

(i) Provide the executive at least 30 
days’ advance written notice; 

(ii) Provide a reasonable time, but 
not less than 7 days, for the executive 
to answer orally and in writing and to 
furnish affidavits and other documen-
tary evidence in support of the answer; 

(iii) Allow the executive to be rep-
resented by an attorney or other rep-
resentative; and 

(iv) Provide the executive a written 
decision and specific reasons therefor 
at the earliest practicable date. 

[54 FR 2987, Jan. 23, 1989, as amended at 58 
FR 58261, Nov. 1, 1993; 60 FR 6389, Feb. 2, 1995; 
61 FR 3542, Feb. 1, 1996]

§ 534.402 Aggregate compensation. 
Senior executives are subject to the 

aggregate compensation limitations in 
subpart B of part 530 of this chapter. 

[56 FR 18662, Apr. 23, 1991]

§ 534.403 Performance awards. 
(a) This section covers the payment 

of performance awards to career ap-
pointees in the Senior Executive Serv-
ice (SES). 

(1) To be eligible for an award, the in-
dividual must have been an SES career 
appointee as of the end of the perform-
ance appraisal period; and the individ-
ual’s most recent performance rating 
of record under part 430, subpart C, of 
this chapter for the appraisal period 
must have been ‘‘Fully Successful’’ or 
higher. 

(2) Individuals eligible for a perform-
ance award include: 

(i) A former SES career appointee 
who elected to retain award eligibility 
under 5 CFR part 317, subpart H. If the 
salary of the individual is above the 
ES–6 pay rate, the ES–6 rate is used for 
crediting the agency award pool under 
paragraph (b) of this section and the 
amount the individual may receive 
under paragraph (c) of this section. 

(ii) A reemployed annuitant with an 
SES career appointment. 

(iii) An SES career appointee who is 
on detail. If the detail is to another 
agency, eligibility is in the individual’s 
official employing agency, i.e., the 
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agency from which detailed. If the ap-
pointee is on a reimbursable detail, the 
agency to which the appointee is de-
tailed may reimburse the employing 
agency for some or all of any award, as 
agreed upon by the two agencies; but 
the reimbursement does not affect the 
award pool for either agency as cal-
culated under paragraph (b) or this sec-
tion. 

(3) When making recommendations 
on performance awards, more than one-
half of the membership of a Perform-
ance Review Board must be career SES 
appointees. The only exception is if 
OPM has determined under § 430.307(d) 
of this chapter that the Board does not 
have to have a majority of career mem-
bers when making recommendations on 
performance appraisals of career ap-
pointees because there exists an insuf-
ficient number of career appointees. 

(4) The agency head must consider 
the recommendations of the Perform-
ance Review Board (PRB), but the 
agency head has the final authority as 
to who is to receive a performance 
award and the amount of the award. 

(b) The total amount of performance 
awards paid during a fiscal year by an 
agency may not exceed the greater of— 

(1) Ten percent of the aggregate ca-
reer SES basic pay for the agency as of 
the end of the fiscal year prior to the 
fiscal year in which the award pay-
ments are made; or 

(2) Twenty percent of the average an-
nual rates of basic pay for career SES 
appointees of the agency as of the end 
of the fiscal year prior to the fiscal 
year in which the award payments are 
made. 

(c) The amount of a performance 
award paid to an individual career ap-
pointee may not be less than 5 percent 
nor more than 20 percent of the ap-
pointee’s rate of basic pay as of the end 
of the performance appraisal period. 
The rate of basic pay does not include 
locality-based comparability payments 
under 5 U.S.C. 5304 and 5 CFR part 531, 
subpart F, or special law enforcement 
adjustments under section 404 of the 
Federal Employees Pay Comparability 
Act of 1990 and 5 CFR part 531, subpart 
C. 

(d) OPM shall issue guidance con-
cerning the distribution of performance 
awards within an agency. 

(e) Agencies shall submit their dis-
tribution of performance awards, the 
total amount of awards, and the aggre-
gate payroll or average rate of basic 
pay as computed under paragraph (b) of 
this section to OPM no later than 14 
days after the date the performance 
awards are approved by the agency. If 
OPM determines that an agency’s pay-
ments do not meet the requirements of 
law or regulations, the agency shall 
take any corrective action directed by 
OPM. 

(f) Performance awards shall be paid 
in a lump sum except in those in-
stances when it is not possible to pay 
the full amount because of the Execu-
tive Level I ceiling on aggregate com-
pensation during a calendar year under 
subpart B of part 530 of this chapter. In 
that case, any amount in excess of the 
ceiling shall be paid at the beginning of 
the following calendar year in accord-
ance with subpart B of part 530 of this 
chapter. The full performance award, 
however, is charged against the agency 
bonus pool under paragraph (b) of this 
section for the fiscal year in which the 
initial payment was made. 

[52 FR 2, Jan. 2, 1987, as amended at 55 FR 
1353, Jan. 16, 1990; 57 FR 10125, Mar. 24, 1992; 
60 FR 6389, Feb. 2, 1995; 64 FR 72889, Dec. 29, 
1999]

§ 534.404 Pay computation for mem-
bers of the Senior Executive Serv-
ice. 

(a) Except as provided in paragraph 
(b), pay for members of the senior exec-
utive service shall be computed in ac-
cordance with 5 U.S.C. 5504(b). 

(b) From the first day of the first pay 
period beginning on or after January 1, 
1984, to derive an hourly rate divide the 
annual rate by 2,087. 

[49 FR 28389, July 12, 1984]

§ 534.405 Restrictions on premium pay 
and compensatory time. 

(a) Under 5 U.S.C. 5541(2)(xvi) and 5 
CFR 550.101(b)(18), members of the Sen-
ior Executive Service (SES) are ex-
cluded from premium pay, including 
overtime pay. 

(b) Since SES members are not eligi-
ble for overtime pay, they also are not 
eligible for compensatory time in lieu 
of overtime pay for work performed as 
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