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on self-employment income, see
§§1.6015(a) to 1.6015(j)-1, inclusive. For
other administrative provisions relat-
ing to the tax on self-employment in-
come, see the applicable sections of the
regulations in this part (§1.6001-1 et
seg.) and the applicable sections of the
regulations in part 301 of this chapter
(Regulations on Procedure and Admin-
istration).

[T.D. 7427, 41 FR 34026, Aug. 12, 1976]

WITHHOLDING OF TAX ON NONRESIDENT
ALIENS AND FOREIGN CORPORATIONS
AND TAX-FREE COVENANT BONDS

NONRESIDENT ALIENS AND
FOREIGN CORPORATIONS

§1.1441-0 Outline of regulation provi-
sions for section 1441.

This section lists captions contained
in §§1.1441-1 through 1.1441-9.

§1.1441-1 Requirement for the deduction and
withholding of tax on payments to foreign
persons.

(a) Purpose and scope.

(b) General rules of withholding.

(1) Requirement to withhold on payments to
foreign persons.

(2) Determination of payee and payee’s sta-
tus.

(i) In general.

(ii) Payments to a U.S. agent of a foreign
person.

(iif) Payments to wholly-owned entities.

(A) Foreign-owned domestic entity.

(B) Foreign entity.

(iv) Payments to a U.S. branch of certain
foreign banks or foreign insurance com-
panies.

(A) U.S. branch treated as a U.S. person in
certain cases.

(B) Consequences to the withholding agent.

(C) Consequences to the U.S. branch.

(D) Definition of payment to a U.S. branch.

(E) Payments to other U.S. branches.

(v) Payments to a foreign intermediary.

(A) Payments treated as made to persons for
whom the intermediary collects the pay-
ment.

(B) Payments treated as made to foreign
intermediary.

(vi) Other payees.

(vii) Rules for reliably associating a pay-
ment with a withholding certificate or
other appropriate documentation.

(A) Generally.

(B) Special rules applicable to a withholding
certificate from a nonqualified inter-
mediary or flow-through entity.

(C) Special rules applicable to a withholding
certificate provided by a qualified inter-
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mediary that does not assume primary
withholding responsibility.

(D) Special rules applicable to a withholding
certificate provided by a qualified inter-
mediary that assumes primary with-
holding responsibility under chapter 3 of
the Internal Revenue Code.

(E) Special rules applicable to a withholding
certificate provided by a qualified inter-
mediary that assumes primary Form 1099
reporting and backup withholding re-
sponsibility but not primary withholding
under chapter 3.

(F) Special rules applicable to a withholding
certificate provided by a qualified inter-
mediary that assumes primary with-
holding responsibility under chapter 3
and primary Form 1099 reporting and
backup withholding responsibility and a
withholding certificate provided by a
withholding foreign partnership.

(3) Presumptions regarding payee’s status in
the absence of documentation.

(i) General rules.

(ii) Presumptions of classification as indi-
vidual, corporation, partnership, etc.

(A) In general.

(B) No documentation provided.

(C) Documentary evidence furnished for off-
shore account.

(iii) Presumption of U.S. or foreign status.

(A) Payments to exempt recipients.

(B) Scholarships and grants.

(C) Pensions, annuities, etc.

(D) Certain payments to offshore accounts.

(iv) Grace period.

(v) Special rules applicable to payments to
foreign intermediaries.

(A) Reliance on claim of status as foreign
intermediary.

(B) Beneficial owner documentation or allo-
cation information is lacking or unreli-
able.

(C) Information regarding allocation of pay-
ment is lacking or unreliable.

(D) Certification that the foreign inter-
mediary has furnished documentation for
all of the persons to whom the inter-
mediary certificate relates is lacking or
unreliable.

(vi) U.S. branches.

(vii) Joint payees.

(A) In general.

(B) Special rule for offshore accounts.

(viii) Rebuttal of presumptions.

(ix) Effect of reliance on presumptions and of
actual knowledge or reason to know oth-
erwise.

(A) General rule.

(B) Actual knowledge or reason to know that
amount of withholding is greater than is
required under the presumptions or that
reporting of the payment is required.

(x) Examples.

(4) List of exemptions from, or reduced rates
of, withholding under chapter 3 of the
Code.
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(5) Establishing foreign status under applica-
ble provisions of chapter 61 of the Code.
(6) Rules of withholding for payments by a

foreign intermediary or certain U.S.
branches.

(i) In general.

(ii) Example.

(7) Liability for failure to obtain documenta-
tion timely or to act in accordance with
applicable presumptions.

(i) General rule.

(ii) Proof that tax liability has been satis-
fied.

(iii) Liability for interest and penalties.

(iv) Special effective date.

(v) Examples.

(8) Adjustments, refunds, or credits of over-
withheld amounts.

(9) Payments to joint owners.

(c) Definitions.

(1) Withholding.

(2) Foreign and U.S. person.

(3) Individual.

(i) Alien individual.

(ii) Nonresident alien individual.

(4) Certain foreign corporations.

(5) Financial institution and foreign finan-
cial institution.

(6) Beneficial owner.

(i) General rule.

(ii) Special rules.

(A) General rule.

(B) Foreign partnerships.

(C) Foreign simple trusts and foreign grantor
trusts.

(D) Other foreign trusts and foreign estates.

(7) Withholding agent.

(8) Person.

(9) Source of income.

(10) Chapter 3 of the Code.

(11) Reduced rate.

(12) Payee.

(13) Intermediary.

(14) Nonqualified intermediary.

(15) Qualified intermediary.

(16) Withholding certificate.

(17) Documentary evidence;
priate documentation.

(18) Documentation.

(19) Payor.

(20) Exempt recipient.

(21) Non-exempt recipient.

(22) Reportable amounts.

(23) Flow-through entity.

(24) Foreign simple trust.

(25) Foreign complex trust.

(26) Foreign grantor trust.

(27) Partnership.

(28) Nonwithholding foreign partnership.

(29) Withholding foreign partnership.

(d) Beneficial owner’s or payee’s claim of
U.S. status.

(1) In general.

(2) Payments for which a Form W-9 is other-
wise required.

(3) Payments for which a Form W-9 is not
otherwise required.

other appro-
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(4) When a payment to an intermediary or
flow-through entity may be treated as
made to a U.S. payee.

(e) Beneficial owner’s claim of foreign sta-
tus.

(1) Withholding agent’s reliance.

(i) In general.

(ii) Payments that a withholding agent may
treat as made to a foreign person that is
a beneficial owner.

(A) General rule.

(B) Additional requirements.

(2) Beneficial owner withholding certificate.

(i) In general.

(ii) Requirements for validity of certificate.

(3) Intermediary, flow-through, or U.S.
branch withholding certificate.

(i) In general.

(ii) Intermediary withholding certificate
from a qualified intermediary.

(iii) Intermediary withholding certificate
from a nonqualified intermediary.

(iv) Withholding statement provided by non-
qualified Intermediary.

(A) In general.

(B) General requirements.

(C) Content of withholding statement.

(D) Alternative procedures.

(E) Notice procedures.

(v) Withholding certificate from certain U.S.
branches.

(vi) Reportable amounts.

(4) Applicable rules.

(i) Who may sign the certificate.

(ii) Period of validity.

(A) Three-year period.

(B) Indefinite validity period.

(C) Withholding certificate for effectively
connected income.

(D) Change in circumstances.

(iii) Retention of withholding certificate.

(iv) Electronic transmission of information.

(A) In general.

(B) Requirements.

(C) Special requirements for transmission of
Forms W-8 by an intermediary. [Re-
served]

(v) Electronic confirmation of taxpayer iden-
tifying number on withholding certifi-
cate.

(vi) Acceptable substitute form.

(vii) Requirement of taxpayer
number.

(viii) Reliance rules.

(A) Classification.

(B) Status of payee as an intermediary or as
a person acting for its own account.

(ix) Certificates to be furnished for each ac-
count unless exception applies.

(A) Coordinated account information system
in effect.

(B) Family of mutual funds.

(C) Special rule for brokers.

(5) Qualified intermediaries.

(i) General rule.

(ii) Definition of qualified intermediary.

(iif) Withholding agreement.

identifying
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(A) In general.

(B) Terms of the withholding agreement.

(iv) Assignment of primary withholding re-
sponsibility.

(v) Withholding statement.

(A) General rule.

(B) Content of withholding statement.

(C) Withholding rate pools.

(f) Effective date.

(1) In general.

(2) Transition rules.

(i) Special rules for existing documentation.

(ii) Lack of documentation for past years.

§1.1441-2 Amounts subject to withholding.

(a) In general.

(b) Fixed or determinable annual or peri-
odical income.

(1) In general.

(i) Definition.

(ii) Manner of payment.

(iii) Determinability of amount.

(2) Exceptions.

(3) Original issue discount.

(i) Amount subject to tax.

(ii) Amounts subject to withholding.

(4) Securities lending transactions
equivalent transactions.

(c) Other income subject to withholding.

(d) Exceptions to withholding where no
money or property is paid or lack of
knowledge.

(1) General rule.

(2) Cancellation of debt.

(3) Satisfaction of liability following under-
withholding by withholding agent.

(e) Payment.

(1) General rule.

(2) Income allocated under section 482.

(3) Blocked income.

(4) Special rules for dividends.

(5) Certain interest accrued by a foreign cor-
poration.

(6) Payments other than in U.S. dollars.

(f) Effective date.

and

§1.1441-3 Determination of amounts to be
withheld.

(a) Withholding on gross amount.
(b) Withholding on payments on certain obli-

gations.

(1) Withholding at time of payment of inter-
est.

(2) No withholding between interest payment
dates.

(i) In general.

(i) Anti-abuse rule.

(c) Corporate distributions.

(1) General rule.

(2) Exception to withholding on distribu-
tions.

(i) In general.

(if) Reasonable estimate of accumulated and
current earnings and profits on the date
of payment.

(A) General rule.
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(B) Procedures in case of underwithholding.

(C) Reliance by intermediary on reasonable
estimate.

(D) Example.

(3) Special rules in the case of distributions
from a regulated investment company.

(i) General rule

(if) Reliance by intermediary on reasonable
estimate.

(4) Coordination with withholding under sec-
tion 1445.

(i) In general.

(A) Withholding under section 1441.

(B) Withholding under both sections 1441 and
1445.

(C) Coordination with REIT withholding.

(i) Intermediary reliance rule.

(d) Withholding on payments that include an
undetermined amount of income.

(1) In general.

(2) Withholding on certain gains.

(e) Payments other than in U.S. dollars.

(1) In general.

(2) Payments in foreign currency.

(f) Tax liability of beneficial owner satisfied
by withholding agent.

(1) General rule.

(2) Example.

(g9) Conduit financing arrangements

(h) Effective date.

§1.1441-4 Exemptions from withholding for cer-
tain effectively connected income and other
amounts.

(a) Certain income connected with a U.S.
trade or business.

(1) In general.

(2) Withholding agent’s reliance on a claim
of effectively connected income.

(i) In general.

(ii) Special rules for U.S. branches of foreign
persons.

(A) U.S. branches of certain foreign banks or
foreign insurance companies.

(B) Other U.S. branches.

(3) Income on notional principal contracts.

(i) General rule.

(ii) Exception for certain payments.

(b) Compensation for personal services of an
individual.

(1) Exemption from withholding.

(2) Manner of obtaining withholding exemp-
tion under tax treaty.

(i) In general.

(ii) Withholding certificate claiming with-
holding exemption.

(ii) Review by withholding agent.

(iv) Acceptance by withholding agent.

(v) Copies of Form 8233.

(3) Withholding agreements.

(4) Final payments exemption.

(i) General rule.

(ii) Final payment of compensation for per-
sonal services.

(iii) Manner of applying for final payment
exemption.

(iv) Letter to withholding agent.



§1.1441-0

(5) Requirement of return.

(6) Personal exemption.

(i) In general.

(ii) Multiple exemptions.

(iii) Special rule where both certain scholar-
ship and compensation income are re-
ceived.

(c) Special rules for scholarship and fellow-
ship income.

(1) In general.

(2) Alternate withholding election.

(d) Annuities received under qualified plans.

(e) Per diem of certain alien trainees.

(f) Failure to receive withholding certifi-
cates timely or to act in accordance with
applicable presumptions.

(g) Effective date.

(1) General rule.

(2) Transition rules.

§1.1441-5 Withholding on payments to
partnerships, trusts, and estates.

(a) In general.
(b) Rules applicable to U.S. partnerships,
trusts, and estates.
(1) Payments to U.S. partnerships, trusts,
and estates.
(2) Withholding by U.S. payees.
(i) U.S. partnerships.
(A) In general.
(B) Effectively connected income of part-
ners.
(ii) U.S. simple trusts.
(iii) U.S. complex trusts and U.S. estates.
(iv) U.S. grantor trusts.
(v) Subsequent distribution.
(c) Foreign partnerships.
(1) Determination of payee.
(i) Payments treated as made to partners.
(ii) Payments treated as made to the part-
nership.
(iii) Rules for reliably associating a payment
with documentation.
(iv) Examples.
(2) Withholding foreign partnerships.
(i) Reliance on claim of withholding foreign
partnership status.
(i) Withholding agreement.
(ii1) Withholding responsibility.
(iv) Withholding certificate from a with-
holding foreign partnership.
(3) Nonwithholding foreign partnerships.
(i) Reliance on claim of foreign partnership
status.
(ii) Reliance on claim of reduced withholding
by a partnership for its partners.
(iii) Withholding certificate from a nonwith-
holding foreign partnership.
(iv) Withholding statement provided by non-
withholding foreign partnership.
(v) Withholding and reporting by a foreign
partnership.
(d) Presumption rules.
(1) In general.
(2) Determination of partnership’s status as
domestic or foreign in the absence of doc-
umentation.
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(3) Determination of partners’ status in the
absence of certain documentation.

(4) Determination by a withholding foreign
partnership of the status of its partners.

(e) Foreign trusts and estates.

(1) In general.

(2) Payments to foreign complex trusts and
estates.

(3) Payees of payments to foreign simple
trusts and foreign grantor trusts.

(i) Payments for which beneficiaries and
owners are payees.

(ii) Payments for which trust is payee.

(4) Reliance on claim of foreign complex
trust or foreign estate status.

(5) Foreign simple trust and foreign grant-
or trust.

(i) Reliance on claim of foreign simple
trust or foreign grantor trust status.

(ii) Reliance on claim of reduced with-
holding by a foreign simple trust or foreign
grantor trust for its beneficiaries or owners.

(iif) Withholding certificate from foreign
simple trust or foreign grantor trust.

(iv) Withholding statement provided by a
foreign simple trust or foreign grantor trust.

(v) Withholding foreign trusts.

(6) Presumption rules.

(i) In general.

(ii) Determination of status as U.S. or for-
eign trust or estate in the absence of docu-
mentation.

(iii) Determination of beneficiary or own-
er’s status in the absence of certain docu-
mentation.

(f) Failure to receive withholding certificate
timely or to act in accordance with ap-
plicable presumptions.

(g) Effective date.

(1) General rule.

(2) Transition rules.

§1.1441-6 Claim of reduced withholding under
an income tax treaty.

(a) In general.

(b) Reliance on claim of reduced withholding
under an income tax treaty.

(1) In general.

(2) Payment to fiscally transparent entity.

(i) In general.

(ii) Certification by qualified intermediary.

(iii) Dual treatment.

(iv) Examples.

(3) Certified TIN.

(4) Claim of benefits under an income tax
treaty by a U.S. person.

(c) Exemption from requirement to furnish
a taxpayer identifying number and special
documentary evidence rules for certain in-
come.

(1) In general.
(2) Income to which special rules apply.
(3) Certificate of residence.
(4) Documentary evidence establishing resi-
dence in the treaty country.
(i) Individuals.
(ii) Persons other than individuals.
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(5) Statements regarding entitlement to
treaty benefits.

(i) Statement regarding conditions under a
limitation on benefits provision.

(ii) Statement regarding whether the tax-
payer derives the income.

(d) Joint owners.

(e) Competent authority.

(f) Failure to receive withholding certificate
timely.

(g) Special taxpayer identifying number rule
for certain foreign individuals claiming
treaty benefits.

(1) General rule.

(2) Special rule.

(3) Requirement that an ITIN be requested
during the first business day following
payment.

(4) Definition of unexpected payment.

(5) Examples.

(h) Effective dates.

(1) General rule.

(2) Transition rules.

§1.1441-7 General provisions relating to
withholding agents.

(a) Withholding agent defined.
(1) In general.
(2) Examples.
(b) Standards of knowledge.
(1) In general.
(2) Reason to know.

(3) Financial institutions—limits on reason
to know.

(4) Rules applicable to withholding certifi-
cates.

(i) In general.

(ii) Examples.

(5) Withholding certificate—establishment
of foreign status.

(6) Withholding certificate—claim of re-
duced rate of withholding under treaty.

(7) Documentary evidence.

(8) Documentary evidence—establishment
of foreign status.

(9) Documentary evidence—claim of re-
duced rate of withholding under treaty.

(10) Limits on reason to know—indirect ac-
count holders.

(11) Additional guidance.
(c) Authorized agent.
(1) In general.
(2) Authorized foreign agent.
(3) Notification.
(4) Liability of U.S. withholding agent.
(5) Filing of returns.
(d) United States obligations.
(e) Assumed obligations.
(f) Conduit financing arrangements.
(g) Effective date.

§1.1441-8 Exemption from withholding for pay-
ments to foreign governments, international
organizations, foreign central banks of issue,
and the Bank for International Settlements.

(a) Foreign governments.
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(b) Reliance on claim of exemption by for-
eign government.

(c) Income of a foreign central bank of issue
or the Bank for International

Settlements.

(1) Certain interest income.

(2) Bankers’ acceptances.

(d) Exemption for payments to international
organizations.

(e) Failure to receive withholding certificate
timely and other applicable procedures.

(F) Effective date.

(1) In general.

(2) Transition rules.

§1.1441-9 Exemption from withholding on ex-
empt income of a foreign tax-exempt organiza-
tion, including foreign private foundations.

(a) Exemption from withholding for exempt
income.

(b) Reliance on foreign organization’s claim
of exemption from withholding.

(1) General rule.

(2) Withholding certificate.

(3) Presumptions in the absence of docu-
mentation.

(4) Reason to know.

(c) Failure to receive withholding certificate
timely and other applicable procedures.

(d) Effective date.

(1) In general.

(2) Transition rules.

[T.D. 8734, 62 FR 53421, Oct. 14, 1997, as

amended by T.D. 8881, 66 FR 32168, May 22,
2000; T.D. 9023, 67 FR 70312, Nov. 22, 2002]

§1.1441-1 Requirement for the deduc-
tion and withholding of tax on pay-
ments to foreign persons.

(a) Purpose and scope. This section,
§§1.1441-2 through 1.1441-9, and 1.1443-1
provide rules for withholding under
sections 1441, 1442, and 1443 when a pay-
ment is made to a foreign person. This
section provides definitions of terms
used in chapter 3 of the Internal Rev-
enue Code (Code) and regulations
thereunder. It prescribes procedures to
determine whether an amount must be
withheld under chapter 3 of the Code
and documentation that a withholding
agent may rely upon to determine the
status of a payee or a beneficial owner
as a U.S. person or as a foreign person
and other relevant characteristics of
the payee that may affect a with-
holding agent’s obligation to withhold
under chapter 3 of the Code and the
regulations thereunder. Special proce-
dures regarding payments to foreign
persons that act as intermediaries are
also provided. Section 1.1441-2 defines
the income subject to withholding
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under section 1441, 1442, and 1443 and
the regulations under these sections.
Section 1.1441-3 provides rules regard-
ing the amount subject to withholding.
Section 1.1441-4 provides exemptions
from withholding for, among other
things, certain income effectively con-
nected with the conduct of a trade or
business in the United States, includ-
ing certain compensation for the per-
sonal services of an individual. Section
1.1441-5 provides rules for withholding
on payments made to flow-through en-
tities and other similar arrangements.
Section 1.1441-6 provides rules for
claiming a reduced rate of withholding
under an income tax treaty. Section
1.1441-7 defines the term withholding
agent and provides due diligence rules
governing a withholding agent’s obliga-
tion to withhold. Section 1.1441-8 pro-
vides rules for relying on claims of ex-
emption from withholding for pay-
ments to a foreign government, an
international organization, a foreign
central bank of issue, or the Bank for
International Settlements. Sections
1.1441-9 and 1.1443-1 provide rules for
relying on claims of exemption from
withholding for payments to foreign
tax exempt organizations and foreign
private foundations.

(b) General rules of withholding—(1)
Requirement to withhold on payments to
foreign persons. A withholding agent
must withhold 30-percent of any pay-
ment of an amount subject to with-
holding made to a payee that is a for-
eign person unless it can reliably asso-
ciate the payment with documentation
upon which it can rely to treat the
payment as made to a payee that is a
U.S. person or as made to a beneficial
owner that is a foreign person entitled
to a reduced rate of withholding. How-
ever, a withholding agent making a
payment to a foreign person need not
withhold where the foreign person as-
sumes responsibility for withholding
on the payment under chapter 3 of the
Code and the regulations thereunder as
a qualified intermediary (see paragraph
(e)(5) of this section), as a U.S. branch
of a foreign person (see paragraph
(b)(2)(iv) of this section), as a with-
holding foreign partnership (see
§1.1441-5(c)(2)(i)), or as an authorized
foreign agent (see §1.1441-7(c)(1)). This
section (dealing with general rules of
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withholding and claims of foreign or
U.S. status by a payee or a beneficial
owner), and §§1.1441-4, 1.1441-5, 1.1441-6,
1.1441-8, 1.1441-9, and 1.1443-1 provide
rules for determining whether docu-
mentation is required as a condition
for reducing the rate of withholding on
a payment to a foreign beneficial
owner or to a U.S. payee and if so, the
nature of the documentation upon
which a withholding agent may rely in
order to reduce such rate. Paragraph
(b)(2) of this section prescribes the
rules for determining who the payee is,
the extent to which a payment is treat-
ed as made to a foreign payee, and reli-
able association of a payment with doc-
umentation. Paragraph (b)(3) of this
section describes the applicable pre-
sumptions for determining the payee’s
status as U.S. or foreign and the pay-
ee’s other characteristics (i.e., as an
owner or intermediary, as an indi-
vidual, partnership, corporation, etc.).
Paragraph (b)(4) of this section lists
the types of payments for which the 30-
percent withholding rate may be re-
duced. Because the treatment of a
payee as a U.S. or a foreign person also
has consequences for purposes of mak-
ing an information return under the
provisions of chapter 61 of the Code and
for withholding under other provisions
of the Code, such as sections 3402, 3405
or 3406, paragraph (b)(5) of this section
lists applicable provisions outside
chapter 3 of the Code that require cer-
tain payees to establish their foreign
status (e.g., in order to be exempt from
information reporting). Paragraph
(b)(6) of this section describes the with-
holding obligations of a foreign person
making a payment that it has received
in its capacity as an intermediary.
Paragraph (b)(7) of this section de-
scribes the liability of a withholding
agent that fails to withhold at the re-
quired 30-percent rate in the absence of
documentation. Paragraph (b)(8) of this
section deals with adjustments and re-
funds in the case of overwithholding.
Paragraph (b)(9) of this section deals
with determining the status of the
payee when the payment is jointly
owned. See paragraph (c)(6) of this sec-
tion for a definition of beneficial
owner. See §1.1441-7(a) for a definition
of withholding agent. See §1.1441-2(a)
for the determination of an amount
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subject to withholding. See §1.1441-2(e)
for the definition of a payment and
when it is considered made. Except as
otherwise provided, the provisions of
this section apply only for purposes of
determining a withholding agent’s obli-
gation to withhold under chapter 3 of
the Code and the regulations there-
under.

(2) Determination of payee and payee’s
status—(i) In general. Except as other-
wise provided in this paragraph (b)(2)
and §1.1441-5(c)(1) and (e)(3), a payee is
the person to whom a payment is
made, regardless of whether such per-
son is the beneficial owner of the
amount (as defined in paragraph (c)(6)
of this section). A foreign payee is a
payee who is a foreign person. A U.S.
payee is a payee who is a U.S. person.
Generally, the determination by a
withholding agent of the U.S. or for-
eign status of a payee and of its other
relevant characteristics (e.g., as a ben-
eficial owner or intermediary, or as an
individual, corporation, or flow-
through entity) is made on the basis of
a withholding certificate that is a
Form W-8 or a Form 8233 (indicating
foreign status of the payee or bene-
ficial owner) or a Form W-9 (indicating
U.S. status of the payee). The provi-
sions of this paragraph (b)(2), para-
graph (b)(3) of this section, and §1.1441-
5 (c), (d), and (e) dealing with deter-
minations of payee and applicable pre-
sumptions in the absence of docu-
mentation, apply only to payments of
amounts subject to withholding under
chapter 3 of the Code (within the mean-
ing of §1.1441-2(a)). Similar payee and
presumption provisions are set forth
under §1.6049-5(d) for payments of
amounts that are not subject to with-
holding under chapter 3 of the Code (or
the regulations thereunder) but that
may be reportable under provisions of
chapter 61 of the Code (and the regula-
tions thereunder). See paragraph (d) of
this section for documentation upon
which the withholding agent may rely
in order to treat the payee or beneficial
owner as a U.S. person. See paragraph
(e) of this section for documentation
upon which the withholding agent may
rely in order to treat the payee or ben-
eficial owner as a foreign person. For
applicable presumptions of status in
the absence of documentation, see

63

§1.1441-1

paragraph (b)(3) of this section and
§1.1441-5(d). For definitions of a foreign
person and U.S. person, see paragraph
(c)(2) of this section.

(ii) Payments to a U.S. agent of a for-
eign person. A withholding agent mak-
ing a payment to a U.S. person (other
than to a U.S. branch that is treated as
a U.S. person pursuant to paragraph
(b)(2)(iv) of this section) and who has
actual knowledge that the U.S. person
receives the payment as an agent of a
foreign person must treat the payment
as made to the foreign person. How-
ever, the withholding agent may treat
the payment as made to the U.S. per-
son if the U.S. person is a financial in-
stitution and the withholding agent
has no reason to believe that the finan-
cial institution will not comply with
its obligation to withhold. See para-
graph (c)(5) of this section for the defi-
nition of a financial institution.

(iii) Payments to wholly-owned enti-
ties—(A) Foreign-owned domestic entity.
A payment to a wholly-owned domestic
entity that is disregarded for federal
tax purposes under §301.7701-2(c)(2) of
this chapter as an entity separate from
its owner and whose single owner is a
foreign person shall be treated as a
payment to the owner of the entity,
subject to the provisions of paragraph
(b)(2)(iv) of this section. For purposes
of this paragraph (b)(2)(iii)(A), a do-
mestic entity means a person that
would be treated as a U.S. person if it
had an election in effect under
§301.7701-3(c)(1)(i) of this chapter to be
treated as a corporation. For example,
a limited liability company, A, orga-
nized under the laws of the State of
Delaware, opens an account at a U.S.
bank. Upon opening of the account, the
bank requests A to furnish a Form W-
9 as required under section 6049(a) and
the regulations under that section. A
does not have an election in effect
under §301.7701-3(c)(1)(i) of this chapter
and, therefore, is not treated as an or-
ganization taxable as a corporation, in-
cluding for purposes of the exempt re-
cipient provisions in §1.6049-4(c)(1). If A
has a single owner and the owner is a
foreign person (as defined in paragraph
(c)(2) of this section), then A may not
furnish a Form W-9 because it may not
represent that it is a U.S. person for
purposes of the provisions of chapters 3
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and 61 of the Code, and section 3406.
Therefore, A must furnish a Form W-8
with the name, address, and taxpayer
identifying number (TIN) (if required)
of the foreign person who is the single
owner in the same manner as if the ac-
count were opened directly by the for-
eign single owner. See §§1.894-1T(d) and
1.1441-6(b)(2) for special rules where the
entity’s owner is claiming a reduced
rate of withholding under an income
tax treaty.

(B) Foreign entity. A payment to a
wholly-owned foreign entity that is
disregarded under §301.7701-2(c)(2) of
this chapter as an entity separate from
its owner shall be treated as a payment
to the single owner of the entity, sub-
ject to the provisions of paragraph
(b)(2)(iv) of this section if the foreign
entity has a U.S. branch in the United
States. For purposes of this paragraph
(b)(2)(iii)(B), a foreign entity means a
person that would be treated as a for-
eign person if it had an election in ef-
fect under §301.7701-3(c)(1)(i) of this
chapter to be treated as a corporation.
See 8§1.894-1T(d) and 1.1441-6(b)(2) for
special rules where the foreign entity
or its owner is claiming a reduced rate
of withholding under an income tax
treaty. Thus, for example, if the for-
eign entity’s single owner is a U.S. per-
son, the payment shall be treated as a
payment to a U.S. person. Therefore,
based on the saving clause in U.S. in-
come tax treaties, such an entity may
not claim benefits under an income tax
treaty even if the entity is organized in
a country with which the United States
has an income tax treaty in effect and
treats the entity as a non-fiscally
transparent entity. See §1.894-1T(d)(6),
Example 10. Unless it has actual knowl-
edge or reason to know that the foreign
entity to whom the payment is made is
disregarded under §301.7701-2(c)(2) of
this chapter, a withholding agent may
treat a foreign entity as an entity sep-
arate from its owner unless it can reli-
ably associate the payment with a
withholding certificate from the enti-
ty’s owner.

(iv) Payments to a U.S. branch of cer-
tain foreign banks or foreign insurance
companies—(A) U.S. branch treated as a
U.S. person in certain cases. A payment
to a U.S. branch of a foreign person is
a payment to a foreign person. How-
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ever, a U.S. branch described in this
paragraph (b)(2)(iv)(A) and a with-
holding agent (including another U.S.
branch described in this paragraph
d)2)(iv)(A)) may agree to treat the
branch as a U.S. person for purposes of
withholding on specified payments to
the U.S. branch. Notwithstanding the
preceding sentence, a withholding
agent making a payment to a U.S.
branch treated as a U.S. person under
this paragraph (b)(2)(iv)(A) shall not
treat the branch as a U.S. person for
purposes of reporting the payment
made to the branch. Therefore, a pay-
ment to such U.S. branch shall be re-
ported on Form 1042-S under §1.1461-
1(c). Further, a U.S. branch that is
treated as a U.S. person under this
paragraph (b)(2)(iv)(A) shall not be
treated as a U.S. person for purposes of
the withholding certificate it may pro-
vide to a withholding agent. Therefore,
the U.S. branch must furnish a U.S.
branch withholding certificate on
Form W-8 as provided in paragraph
(e)(3)(v) of this section and not a Form
W-9. An agreement to treat a U.S.
branch as a U.S. person must be evi-
denced by a U.S. branch withholding
certificate described in paragraph
(©)(3)(v) of this section furnished by the
U.S. branch to the withholding agent.
A U.S. branch described in this para-
graph (b)(2)(iv)(A) is any U.S. branch of
a foreign bank subject to regulatory
supervision by the Federal Reserve
Board or a U.S. branch of a foreign in-
surance company required to file an
annual statement on a form approved
by the National Association of Insur-
ance Commissioners with the Insur-
ance Department of a State, a Terri-
tory, or the District of Columbia. The
Internal Revenue Service (IRS) may
approve a list of U.S. branches that
may qualify for treatment as a U.S.
person under this paragraph
d)(2)(iv)(A) (see §601.601(d)(2) of this
chapter). See §1.6049-5(c)(5)(vi) for the
treatment of U.S. branches as U.S.
payors if they make a payment that is
subject to reporting under chapter 61 of
the Internal Revenue Code. Also see
§1.6049-5(d)(1)(ii) for the treatment of
U.S. branches as foreign payees under
chapter 61 of the Internal Revenue
Code.
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(B) Consequences to the withholding
agent. Any person that is otherwise a
withholding agent regarding a payment
to a U.S. branch described in paragraph
(b)(2)(iv)(A) of this section shall treat
the payment in one of the following
ways—

(1) As a payment to a U.S. person, in
which case the withholding agent is
not responsible for withholding on such
payment to the extent it can reliably
associate the payment with a with-
holding certificate described in para-
graph (e)(3)(v) of this section that has
been furnished by the U.S. branch
under its agreement with the with-
holding agent to be treated as a U.S.
person;

(2) As a payment directly to the per-
sons whose names are on withholding
certificates or other appropriate docu-
mentation forwarded by the U.S.
branch to the withholding agent when
no agreement is in effect to treat the
U.S. branch as a U.S. person for such
payment, to the extent the withholding
agent can reliably associate the pay-
ment with such certificates or docu-
mentation; or

(3) As a payment to a foreign person
of income that is effectively connected
with the conduct of a trade or business
in the United States if the withholding
agent cannot reliably associate the
payment with a withholding certificate
from the U.S. branch or any other cer-
tificate or other appropriate docu-
mentation from another person. See
§1.1441-4(a)(2)(ii).

(C) Consequences to the U.S. branch. A
U.S. branch that is treated as a U.S.
person under paragraph (b)(2)(iv)(A) of
this section shall be treated as a sepa-
rate person solely for purposes of sec-
tion 1441(a) and all other provisions of
chapter 3 of the Internal Revenue Code
and the regulations thereunder (other
than for purposes of reporting the pay-
ment to the U.S. branch under §1.1461-
1(c) or for purposes of the documenta-
tion such a branch must furnish under
paragraph (e)(3)(v) of this section) for
any payment that it receives as such.
Thus, the U.S. branch shall be respon-
sible for withholding on the payment
in accordance with the provisions
under chapter 3 of the Internal Rev-
enue Code and the regulations there-
under and other applicable withholding
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provisions of the Internal Revenue
Code. For this purpose, it shall obtain
and retain documentation from payees
or beneficial owners of the payments
that it receives as a U.S. person in the
same manner as if it were a separate
entity. For example, if a U.S. branch
receives a payment on behalf of its
home office and the home office is a
qualified intermediary, the U.S. branch
must obtain a qualified intermediary
withholding certificate described in
paragraph (e)(3)(ii) of this section from
its home office. In addition, a U.S.
branch that has not provided docu-
mentation to the withholding agent for
a payment that is, in fact, not effec-
tively connected income is a with-
holding agent with respect to that pay-
ment. See paragraph (b)(6) of this sec-
tion and §1.1441-4(a)(2)(ii).

(D) Definition of payment to a U.S.
branch. A payment is treated as a pay-
ment to a U.S. branch of a foreign bank
or foreign insurance company if the
payment is credited to an account
maintained in the United States in the
name of a U.S. branch of the foreign
person, or the payment is made to an
address in the United States where the
U.S. branch is located and the name of
the U.S. branch appears on documents
(in written or electronic form) associ-
ated with the payment (e.g., the check
mailed or a letter addressed to the
branch).

(E) Payments to other U.S. branches.
Similar withholding procedures may
apply to payments to U.S. branches
that are not described in paragraph
(b)(2)(iv)(A) of this section to the ex-
tent permitted by the district director
or the Assistant Commissioner (Inter-
national). Any such branch must estab-
lish that its situation is analogous to
that of a U.S. branch described in para-
graph (b)(2)(iv)(A) of this section re-
garding its registration with, and regu-
lation by, a U.S. governmental institu-
tion, the type and amounts of assets it
is required to, or actually maintains in
the United States, and the personnel
who carry out the activities of the
branch in the United States. In the al-
ternative, the branch must establish
that the withholding and reporting re-
quirements under chapter 3 of the Code
and the regulations thereunder impose
an undue administrative burden and
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that the collection of the tax imposed
by section 871(a) or 881(a) on the for-
eign person (or its members in the case
of a foreign partnership) will not be
jeopardized by the exemption from
withholding. Generally, an undue ad-
ministrative burden will be found to
exist in a case where the person enti-
tled to the income, such as a foreign
insurance company, receives from the
withholding agent income on securities
issued by a single corporation, some of
which is, and some of which is not, ef-
fectively connected with conduct of a
trade or business within the United
States and the criteria for determining
the effective connection are unduly dif-
ficult to apply because of the cir-
cumstances under which such securi-
ties are held. No exemption from with-
holding shall be granted under this
paragraph (b)(2)(iv)(E) unless the per-
son entitled to the income complies
with such other requirements as may
be imposed by the district director or
the Assistant Commissioner (Inter-
national) and unless the district direc-
tor or the Assistant Commissioner
(International) is satisfied that the col-
lection of the tax on the income in-
volved will not be jeopardized by the
exemption from withholding. The IRS
may prescribe such procedures as are
necessary to make these determina-
tions (see §601.601(d)(2) of this chapter).

(v) Payments to a foreign inter-
mediary—(A) Payments treated as made
to persons for whom the intermediary col-
lects the payment. Except as otherwise
provided in paragraph (b)(2)(v)(B) of
this section, the payee of a payment to
a person that the withholding agent
may treat as a foreign intermediary in
accordance with the provisions of para-
graph (b)(3)(ii)(C) or (b)(3)(V)(A) of this
section is the person or persons for
whom the intermediary collects the
payment. Thus, for example, the payee
of a payment that the withholding
agent can reliably associate with a
withholding certificate from a quali-
fied intermediary (defined in paragraph
(e)(5)(ii) of this section) that does not
assume primary withholding responsi-
bility or a payment to a nonqualified
intermediary are the persons for whom
the qualified intermediary or non-
qualified intermediary acts and not to
the intermediary itself. See paragraph
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(b)(3)(v) of this section for presump-
tions that apply if the payment cannot
be reliably associated with valid docu-
mentation. For similar rules for pay-
ments to flow-through entities, see
§1.1441-5(c)(1) and (e)(3).

(B) Payments treated as made to foreign
intermediary. The payee of a payment
to a person that the withholding agent
may treat as a qualified intermediary
is the qualified intermediary to the ex-
tent that the qualified intermediary
assumes primary withholding responsi-
bility under paragraph (e)(5)(iv) of this
section for the payment. For example
if a qualified intermediary assumes pri-
mary withholding responsibility under
chapter 3 of the Internal Revenue Code
but does not assume primary reporting
or withholding responsibility under
chapter 61 or section 3406 of the Inter-
nal Revenue Code and therefore pro-
vides Forms W-9 for U.S. non-exempt
recipients, the qualified intermediary
is the payee except to the extent the
payment is reliably associated with a
Form W-9 from a U.S. non-exempt re-
cipient.

(vi) Other payees. A payment to a per-
son described in §1.6049-4(c)(1)(ii) that
the withholding agent would treat as a
payment to a foreign person without
obtaining documentation for purposes
of information reporting under section
6049 (if the payment were interest) is
treated as a payment to a foreign
payee for purposes of chapter 3 of the
Code and the regulations thereunder
(or to a foreign beneficial owner to the
extent provided in paragraph
©)(@Q)(ii)(A) (6) or (7) of this section).
Further, payments that the with-
holding agent can reliably associate
with documentary evidence described
in §1.6049-5(c)(1) relating to the payee
is treated as a payment to a foreign
payee. A payment that the withholding
agent may treat as a payment to an
authorized foreign agent (as defined in
§1.1441-7(c)(2)) is treated as a payment
to the agent and not to the persons for
whom the agent collects the payment.
See §1.1441-5 (b)(1) and (c)(1) for payee
determinations for payments to part-
nerships. See §1.1441-5(e) for payee de-
terminations for payments to foreign
trusts or foreign estates.

(vii) Rules for reliably associating a
payment with a withholding certificate or
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other appropriate documentation—(A)
Generally. The presumption rules of
paragraph (b)(3) of this section and
§81.1441-5(d) and (e)(6) and 1.6049-5(d)
apply to any payment, or portion of a
payment, that a withholding agent
cannot reliably associate with valid
documentation. Generally, a with-
holding agent can reliably associate a
payment with valid documentation if,
prior to the payment, it holds valid
documentation (either directly or
through an agent), it can reliably de-
termine how much of the payment re-
lates to the valid documentation, and
it has no actual knowledge or reason to
know that any of the information, cer-
tifications, or statements in, or associ-
ated with, the documentation are in-
correct. Special rules apply for pay-
ments made to intermediaries, flow-
through entities, and certain U.S.
branches. See paragraph (b)(2)(vii)(B)
through (F) of this section. The docu-
mentation referred to in this paragraph
(b)(2)(vii) is documentation described
in paragraphs (c)(16) and (17) of this
section upon which a withholding
agent may rely to treat the payment as
a payment made to a payee or bene-
ficial owner, and to ascertain the char-
acteristics of the payee or beneficial
owner that are relevant to withholding
or reporting under chapter 3 of the In-
ternal Revenue Code and the regula-
tions thereunder. For purposes of this
paragraph (b)(2)(vii), documentation
also includes the agreement that the
withholding agent has in effect with an
authorized foreign agent in accordance
with §1.1441-7(c)(2)(i). A withholding
agent that is not required to obtain
documentation with respect to a pay-
ment is considered to lack documenta-
tion for purposes of this paragraph
(b)(2)(vii). For example, a withholding
agent paying U.S. source interest to a
person that is an exempt recipient, as
defined in §1.6049-4(c)(1)(ii), is not re-
quired to obtain documentation from
that person in order to determine
whether an amount paid to that person
is reportable under an applicable infor-
mation reporting provision under chap-
ter 61 of the Internal Revenue Code.
The withholding agent must, however,
treat the payment as made to an un-
documented person for purposes of
chapter 3 of the Internal Revenue Code.
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Therefore, the presumption rules of
paragraph (b)(3)(iii) of this section
apply to determine whether the person
is presumed to be a U.S. person (in
which case, no withholding is required
under this section), or whether the per-
son is presumed to be a foreign person
(in which case 30-percent withholding
is required under this section). See
paragraph (b)(3)(v) of this section for
special reliance rules in the case of a
payment to a foreign intermediary and
§1.1441-5(d) and (e)(6) for special reli-
ance rules in the case of a payment to
a flow-through entity.

(B) Special rules applicable to a with-
holding certificate from a nonqualified
intermediary or flow-through entity. (1)
In the case of a payment made to a
nonqualified intermediary, a flow-
through entity (as defined in paragraph
(c)(23) of this section), and a U.S.
branch described in paragraph (b)(2)(iv)
of this section (other than a branch
that is treated as a U.S. person), a
withholding agent can reliably asso-
ciate the payment with valid docu-
mentation only to the extent that,
prior to the payment, the withholding
agent can allocate the payment to a
valid nonqualified intermediary, flow-
through, or U.S. branch withholding
certificate; the withholding agent can
reliably determine how much of the
payment relates to valid documenta-
tion provided by a payee as determined
under paragraph (c)(12) of this section
(i.e., a person that is not itself an
intermediary, flow-through entity, or
U.S. branch); and the withholding
agent has sufficient information to re-
port the payment on Form 1042-S or
Form 1099, if reporting is required. See
paragraph (e)(3)(iii) of this section for
the requirements of a nonqualified
intermediary withholding certificate,
paragraph (e)(3)(v) of this section for
the requirements of a U.S. branch cer-
tificate, and §§1.1441-5(c)(3)(iii) and
(e)(5)(iii) for the requirements of a
flow-through withholding certificate.
Thus, a payment cannot be reliably as-
sociated with valid documentation pro-
vided by a payee to the extent such
documentation is lacking or unreli-
able, or to the extent that information
required to allocate and report all or a
portion of the payment to each payee
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is lacking or unreliable. If a with-
holding certificate attached to an
intermediary, U.S. branch, or flow-
through withholding certificate is an-
other intermediary, U.S. branch, or
flow-through withholding certificate,
the rules of this paragraph (b)(2)(vii)(B)
apply by treating the share of the pay-
ment allocable to the other inter-
mediary, U.S. branch, or flow-through
entity as if the payment were made di-
rectly to such other entity. See para-
graph (e)(3)(iv)(D) of this section for
rules permitting information allo-
cating a payment to documentation to
be received after the payment is made.
2 The rules of paragraph
(b)(2)(vii)(B)(1) of this section are illus-
trated by the following examples:

Example 1. WH, a withholding agent, makes
a payment of U.S. source interest to NQI, an
intermediary that is a nonqualified inter-
mediary. NQI provides a valid intermediary
withholding certificate under paragraph
(e)(3)(iii) of this section. NQI does not, how-
ever, provide valid documentation from the
persons on whose behalf it receives the inter-
est payment, and, therefore, the interest
payment cannot be reliably associated with
valid documentation provided by a payee.
WH must apply the presumption rules of
paragraph (b)(3)(v) of this section to the pay-
ment.

Example 2. The facts are the same as in Ex-
ample 1, except that NQI does attach valid
beneficial owner withholding certificates (as
defined in paragraph (e)(2)(i) of this section)
from A, B, C, and D establishing their status
as foreign persons. NQI does not, however,
provide WH with any information allocating
the payment among A, B, C, and D and,
therefore, WH cannot determine the portion
of the payment that relates to each bene-
ficial owner withholding certificate. The in-
terest payment cannot be reliably associated
with valid documentation from a payee and
WH must apply the presumption rules of
paragraph (b)(3)(v) of this section to the pay-
ment. See, however, paragraph (e)(3)(iv)(D)
of this section providing special rules per-
mitting allocation information to be re-
ceived after a payment is made.

Example 3. The facts are the same as in Ex-
ample 2, except that NQI does provide alloca-
tion information associated with its inter-
mediary withholding certificate indicating
that 25 percent of the interest payment is al-
locable to A and 25 percent to B. NQI does
not provide any allocation information re-
garding the remaining 50 percent of the pay-
ment. WH may treat 25 percent of the pay-
ment as made to A and 25 percent as made to
B. The remaining 50 percent of the payment
cannot be reliably associated with valid doc-
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umentation from a payee, however, since
NQI did not provide information allocating
the payment. Thus, the remaining 50 percent
of the payment is subject to the presumption
rules of paragraph (b)(3)(v) of this section.

Example 4. WH makes a payment of U.S.
source interest to NQI1, an intermediary
that is not a qualified intermediary. NQI1
provides WH with a valid nonqualified inter-
mediary withholding certificate as well a
valid beneficial owner withholding certifi-
cates from A and B and a valid nonqualified
intermediary withholding certificate from
NQI2. NQI2 has provided valid beneficial
owner documentation from C sufficient to
establish C’s status as a foreign person.
Based on information provided by NQI1, WH
can allocate 20 percent of the interest pay-
ment to A, and 20 percent to B. Based on in-
formation that NQI2 provided NQI1 and that
NQI1 provides to WH, WH can allocate 60 per-
cent of the payment to NQI 2, but can only
allocate one half of that payment (30 per-
cent) to C. Therefore, WH cannot reliably as-
sociate 30 percent of the payment made to
NQI2 with valid documentation and must
apply the presumption rules of paragraph
(b)(3)(v) of this section to that portion of the
payment.

(C) Special rules applicable to a with-
holding certificate provided by a qualified
intermediary that does not assume pri-
mary withholding responsibility. (1) If a
payment is made to a qualified inter-
mediary that does not assume primary
withholding responsibility under chap-
ter 3 of the Internal Revenue Code or
primary Form 1099 reporting and
backup withholding responsibility
under chapter 61 and section 3406 of the
Internal Revenue Code for the pay-
ment, a withholding agent can reliably
associate the payment with valid docu-
mentation only to the extent that,
prior to the payment, the withholding
agent has received a valid qualified
intermediary withholding certificate
and the withholding agent can reliably
determine the portion of the payment
that relates to a withholding rate pool,
as defined in paragraph (e)(5)(v)(C) of
this section. In the case of a with-
holding rate pool attributable to a U.S.
non-exempt recipient, a payment can-
not be reliably associated with valid
documentation unless, prior to the
payment, the qualified intermediary
has provided the U.S. person’s Form W-
9 (or, in the absence of the form, the
name, address, and TIN, if available, of
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the U.S. person) and sufficient informa-
tion for the withholding agent to re-
port the payment on Form 1099. See
paragraph (e)(5)(v)(C)(2) of this section
for special rules regarding allocation of
payments among U.S. non-exempt re-
cipients.

(2) The rules of this paragraph
(b)(2)(vii)(C) are illustrated by the fol-
lowing examples:

Example 1. WH, a withholding agent, makes
a payment of U.S. source dividends to QI. QI
provides WH with a valid qualified inter-
mediary withholding certificate on which it
indicates that it does not assume primary
withholding responsibility under chapter 3 of
the Internal Revenue Code or primary Form
1099 reporting and backup withholding re-
sponsibility under chapter 61 and section 3406
of the Internal Revenue Code. QI does not
provide any information allocating the divi-
dend to withholding rate pools. WH cannot
reliably associate the payment with valid
payee documentation and therefore must
apply the presumption rules of paragraph
(b)(3)(v) of this section.

Example 2. WH makes a payment of U.S.
source dividends to Ql. QI has 5 customers:
A, B, C, D, and E. QI has obtained docu-
mentation from A and B establishing their
entitlement to a 15 percent rate of tax on
U.S. source dividends under an income tax
treaty. C is a U.S. person that is an exempt
recipient as defined in paragraph (c)(20) of
this section. D and E are U.S. non-exempt re-
cipients who have provided Forms W-9 to Ql.
A, B, C, D, and E are each entitled to 20 per-
cent of the dividend payment. QI provides
WH with a valid qualified intermediary with-
holding certificate as described in paragraph
(e)(2)(ii) of this section with which it associ-
ates the Forms W-9 from D and E. QI associ-
ates the following allocation information
with its qualified intermediary withholding
certificate: 40 percent of the payment is allo-
cable to the 15 percent withholding rate pool,
and 20 percent is allocable to each of D and
E. QI does not provide any allocation infor-
mation regarding the remaining 20 percent of
the payment. WH cannot reliably associate
20 percent of the payment with valid docu-
mentation and, therefore, must apply the
presumption rules of paragraph (b)(3)(v) of
this section to that portion of the payment.
The 20 percent of the payment allocable to
the 15 percent withholding rate pool, and the
portion of the payments allocable to D and E
are payments that can be reliably associated
with documentation.

(D) Special rules applicable to a with-
holding certificate provided by a qualified
intermediary that assumes primary with-
holding responsibility under chapter 3 of
the Internal Revenue Code. (1) In the
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case of a payment made to a qualified
intermediary that assumes primary
withholding responsibility under chap-
ter 3 of the Internal Revenue Code with
respect to that payment (but does not
assume primary Form 1099 reporting
and backup withholding responsibility
under chapter 61 and section 3406 of the
Internal Revenue Code), a withholding
agent can reliably associate the pay-
ment with valid documentation only to
the extent that, prior to the payment,
the withholding agent has received a
valid qualified intermediary with-
holding certificate and the withholding
agent can reliably determine the por-
tion of the payment that relates to the
withholding rate pool for which the
qualified intermediary assumes pri-
mary withholding responsibility under
chapter 3 of the Internal Revenue Code
and the portion of the payment attrib-
utable to withholding rate pools for
each U.S. non-exempt recipient for
whom the qualified intermediary has
provided a Form W-9 (or, in absence of
the form, the name, address, and TIN,
if available, of the U.S. non-exempt re-
cipient). See paragraph (e)(5)(v)(C)(2) of
this section for alternative allocation
procedures for payments made to U.S.
persons that are not exempt recipients.
(2) Examples. The following examples
illustrate the rules of paragraph
(b)(2)(vii)(D)(1) of this section:

Example 1. WH makes a payment of U.S.
source interest to QI, a qualified inter-
mediary. QI provides WH with a withholding
certificate that indicates that QI will assume
primary withholding responsibility under
chapter 3 of the Internal Revenue Code with
respect to the payment. In addition, QI at-
taches a Form W-9 from A, a U.S. non-ex-
empt recipient, as defined in paragraph
(c)(21) of this section, and provides the name,
address, and TIN of B, a U.S. person that is
also a non-exempt recipient but who has not
provided a Form W-9. QI associates a with-
holding statement with its qualified inter-
mediary withholding certificate indicating
that 10 percent of the payment is attrib-
utable to A, and 10 percent to B, and that QI
will assume primary withholding responsi-
bility with respect to the remaining 80 per-
cent of the payment. WH can reliably asso-
ciate the entire payment with valid docu-
mentation. Although under the presumption
rule of paragraph (b)(3)(v) of this section, an
undocumented person receiving U.S. source
interest is generally presumed to be a for-
eign person, WH has actual knowledge that B
is a U.S. non-exempt recipient and therefore



§1.1441-1

must report the payment on Form 1099 and
backup withhold on the interest payment
under section 3406.

Example 2. The facts are the same as in Ex-
ample 1, except that no Forms W-9 or other
information have been provided for the 20
percent of the payment that is allocable to A
and B. Thus, QI has accepted withholding re-
sponsibility for 80 percent of the payment,
but has provided no information for the re-
maining 20 percent. In this case, 20 percent
of the payment cannot be reliably associated
with valid documentation, and WH must
apply the presumption rule of paragraph
(b)(3)(v) of this section.

(E) Special rules applicable to a with-
holding certificate provided by a qualified
intermediary that assumes primary Form
1099 reporting and backup withholding re-
sponsibility but not primary withholding
under chapter 3. (1) If a payment is
made to a qualified intermediary that
assumes primary Form 1099 reporting
and backup withholding responsibility
for the payment (but does not assume
primary withholding responsibility
under chapter 3 of the Internal Rev-
enue Code), a withholding agent can re-
liably associate the payment with valid
documentation only to the extent that,
prior to the payment, the withholding
agent has received a valid qualified
intermediary withholding certificate
and the withholding agent can reliably
determine the portion of the payment
that relates to a withholding rate pool
or pools provided as part of the quali-
fied intermediary’s withholding state-
ment and the portion of the payment
for which the qualified intermediary
assumes primary Form 1099 reporting
and backup withholding responsibility.

(2) The following example illustrates
the rules of paragraph (b)(2)((vii)(D)(1)
of this section:

Example. WH makes a payment of U.S.
source dividends to QI, a qualified inter-
mediary. QI has provided WH with a valid
qualified intermediary withholding certifi-
cate. QI states on its withholding statement
accompanying the certificate that it as-
sumes primary Form 1099 reporting and
backup withholding responsibility but does
not assume primary withholding responsi-
bility under chapter 3 of the Internal Rev-
enue Code. QI represents that 15 percent of
the dividend is subject to a 30 percent rate of
withholding, 75 percent of the dividend is
subject to a 15 percent rate of withholding,
and that QI assumed primary Form 1099 re-
porting and backup withholding for the re-
maining 10 percent of the payment. The en-
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tire payment can be reliably associated with
valid documentation.

(F) Special rules applicable to a with-
holding certificate provided by a qualified
intermediary that assumes primary with-
holding responsibility under chapter 3
and primary Form 1099 reporting and
backup withholding responsibility and a
withholding certificate provided by a
withholding foreign partnership. If a pay-
ment is made to a qualified inter-
mediary that assumes both primary
withholding responsibility under chap-
ter 3 of the Internal Revenue Code and
primary Form 1099 reporting and
backup  withholding responsibility
under chapter 61 and section 3406 of the
Internal Revenue Code for the pay-
ment, a withholding agent can reliably
associate a payment with valid docu-
mentation provided that it receives a
valid qualified intermediary with-
holding certificate as described in
paragraph (e)(3)(ii) of this section. In
the case of a payment made to a with-
holding foreign partnership, the with-
holding agent can reliably associate
the payment with valid documentation
to the extent it can associate the pay-
ment with a valid withholding certifi-
cate described in §1.1441-5(c)(2)(iv).

(3) Presumptions regarding payee’s sta-
tus in the absence of documentation—(i)
General rules. A withholding agent that
cannot, prior to the payment, reliably
associate (within the meaning of para-
graph (b)(2)(vii) of this section) a pay-
ment of an amount subject to with-
holding (as described in §1.1441-2(a))
with valid documentation may rely on
the presumptions of this paragraph
(b)(3) to determine the status of the
payee as a U.S. or a foreign person and
the payee’s other relevant characteris-
tics (e.g., as an owner or intermediary,
as an individual, trust, partnership, or
corporation). The determination of
withholding and reporting require-
ments applicable to payments to a per-
son presumed to be a foreign person is
governed only by the provisions of
chapter 3 of the Code and the regula-
tions thereunder. For the determina-
tion of withholding and reporting re-
quirements applicable to payments to a
person presumed to be a U.S. person,
see chapter 61 of the Code, section 3402,
3405, or 3406, and the regulations under
these provisions. A presumption that a
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payee is a foreign payee is not a pre-
sumption that the payee is a foreign
beneficial owner. Therefore, the provi-
sions of this paragraph (b)(3) have no
effect for purposes of reducing the
withholding rate if associating the pay-
ment with documentation of foreign
beneficial ownership is required as a
condition for such rate reduction. See
paragraph (b)(3)(ix) of this section for
consequences to a withholding agent
that fails to withhold in accordance
with the presumptions set forth in this
paragraph (b)(3) or if the withholding
agent has actual knowledge or reason
to know of facts that are contrary to
the presumptions set forth in this para-
graph (b)(3). See paragraph (b)(2)(vii) of
this section for rules regarding the ex-
tent which a withholding agent can re-
liably associate a payment with docu-
mentation.

(ii) Presumptions of classification as in-
dividual, corporation, partnership, etc.
(A) In general. A withholding agent
that cannot reliably associate a pay-
ment with a valid withholding certifi-
cate or that has received valid docu-
mentary evidence under §§1.1441-
1(e)(1)(ii)(2) and 1.6049-5(c)(1) or (4) but
cannot determine a payee’s classifica-
tion from the documentary evidence
must apply the rules of this paragraph
(b)(3)(ii) to determine the payee’s clas-
sification as an individual, trust, es-
tate, corporation, or partnership. The
fact that a payee is presumed to have a
certain status under the provisions of
this paragraph (b)(3)(ii) does not mean
that it is excused from furnishing docu-
mentation if documentation is other-
wise required to obtain a reduced rate
of withholding under this section. For
example, if, for purposes of this para-
graph (b)(3)(ii), a payee is presumed to
be a tax-exempt organization based on
§1.6049-4(c)(1)(ii)(B), the withholding
agent cannot rely on this presumption
to reduce the rate of withholding on
payments to such person (if such per-
son is also presumed to be a foreign
person under paragraph (b)(3)(iii)(A) of
this section) because a reduction in the
rate of withholding for payments to a
foreign tax-exempt organization gen-
erally requires that a valid Form W-8
described in §1.1441-9(b)(2) be furnished
to the withholding agent.
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(B) No documentation provided. If the
withholding agent cannot reliably as-
sociate a payment with a valid with-
holding certificate or valid documen-
tary evidence, it must presume that
the payee is an individual, a trust, or
an estate, if the payee appears to be
such person (e.g., based on the payee’s
name or other indications). In the ab-
sence of reliable indications that the
payee is an individual, trust, or an es-
tate, the withholding agent must pre-
sume that the payee is a corporation or
one of the persons enumerated under
§1.6049-4(c)(1)(ii)(B) through (Q) if it
can be so treated under §1.6049-
4(c)()(i1)(A)(1) or any one of the para-
graphs under §1.6049-4(c)(1)(ii)(B)
through (Q) without the need to fur-
nish documentation. If the withholding
agent cannot treat a payee as a person
described in  §1.6049-4(c)(1)(ii)(A)(1)
through (Q), then the payee shall be
presumed to be a partnership. If such a
partnership is presumed to be foreign,
it is not the beneficial owner of the in-
come paid to it. See paragraph (c)(6) of
this section. If such a partnership is
presumed to be domestic, it is a U.S.
non-exempt recipient for purposes of
chapter 61 of the Internal Revenue
Code.

(C) Documentary evidence furnished for
offshore account. If the withholding
agent receives valid documentary evi-
dence, as described in §1.6049-5(c)(1) or
(4), with respect to an offshore account
from an entity but the documentary
evidence does not establish the entity’s
classification as a corporation, trust,
estate, or partnership, the withholding
agent may presume (in the absence of
actual knowledge otherwise) that the
entity is the type of person enumerated
under §1.6049-4 (c)(1)(ii)(B) through (Q)
if it can be so treated under any one of
those paragraphs without the need to
furnish documentation. If the with-
holding agent cannot treat a payee as a
person described in §1.6049-4(c)(1)(ii)(B)
through (Q), then the payee shall be
presumed to be a corporation unless
the withholding agent knows, or has
reason to know, that the entity is not
classified as a corporation for U.S. tax
purposes. If a payee is, or is presumed
to be, a corporation under this para-
graph (b)(3)(ii)(C) and a foreign person
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under paragraph (b)(3)(iii) of this sec-
tion, a withholding agent shall not
treat the payee as the beneficial owner
of income if the withholding agent
knows, or has reason to know, that the
payee is not the beneficial owner of the
income. For this purpose, a with-
holding agent shall have reason to
know that the payee is not a beneficial
owner if the documentary evidence in-
dicates that the payee is a bank,
broker, intermediary, custodian, or
other agent, or is treated under §1.6049-
4(c)(1)(i1)(B) through (Q) as such a per-
son. A withholding agent may, how-
ever, treat such a person as a beneficial
owner if the foreign person provides a
statement, in writing and signed by a
person with authority to sign the
statement, that is attached to the doc-
umentary evidence stating it is the
beneficial owner of the income.

(iii) Presumption of U.S. or foreign sta-
tus. A payment that the withholding
agent cannot reliably associate with
documentation is presumed to be made
to a U.S. person, except as otherwise
provided in this paragraph (b)(3)(iii), in
paragraphs (b)(3) (iv) and (v) of this
section, or in §1.1441-5 (d) or (e).

(A) Payments to exempt recipients. If a
withholding agent cannot reliably as-
sociate a payment with documentation
from the payee and the payee is an ex-
empt recipient (as determined under
the provisions of §1.6049-4(c)(1)(ii) in
the case of interest, or under similar
provisions under chapter 61 of the Code
applicable to the type of payment in-
volved, but not including a payee that
the withholding agent may treat as a
foreign intermediary in accordance
with paragraph (b)(3)(v) of this sec-
tion), the payee is presumed to be a
foreign person and not a U.S. person—

(1) If the withholding agent has ac-
tual knowledge of the payee’s employer
identification number and that number
begins with the two digits “98”;

(2) If the withholding agent’s commu-
nications with the payee are mailed to
an address in a foreign country;

(3) If the name of the payee indicates
that the entity is the type of entity
that is on the per se list of foreign cor-
porations contained in  §301.7701-
2(b)(8)(i) of this chapter; or
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(4) If the payment is made outside
the United States (as defined In
§1.6049-5(e)).

(B) Scholarships and grants. A pay-
ment representing taxable scholarship
or fellowship grant income that does
not represent compensation for serv-
ices (but is not excluded from tax
under section 117) and that a with-
holding agent cannot reliably associate
with documentation is presumed to be
made to a foreign person if the with-
holding agent has a record that the
payee has a U.S. visa that is not an im-
migrant visa. See section 871(c) and
§1.1441-4(c) for applicable tax rate and
withholding rules.

(C) Pensions, annuities, etc. A pay-
ment from a trust described in section
401(a), an annuity plan described in sec-
tion 403(a), a payment with respect to
any annuity, custodial account, or re-
tirement income account described in
section 403(b), or a payment from an in-
dividual retirement account or indi-
vidual retirement annuity described in
section 408 that a withholding agent
cannot reliably associate with docu-
mentation is presumed to be made to a
U.S. person only if the withholding
agent has a record of a Social Security
number for the payee and relies on a
mailing address described in the fol-
lowing sentence. A mailing address is
an address used for purposes of infor-
mation reporting or otherwise commu-
nicating with the payee that is an ad-
dress in the United States or in a for-
eign country with which the United
States has an income tax treaty in ef-
fect and the treaty provides that the
payee, if an individual resident in that
country, would be entitled to an ex-
emption from U.S. tax on amounts de-
scribed in this paragraph (b)(3)(iii)(C).
Any payment described in this para-
graph (b)(3)(iii)(C) that is not presumed
to be made to a U.S. person is pre-
sumed to be made to a foreign person.
A withholding agent making a pay-
ment to a person presumed to be a for-
eign person may not reduce the 30-per-
cent amount of withholding required
on such payment unless it receives a
withholding certificate described in
paragraph (e)(2)(i) of this section fur-
nished by the beneficial owner. For re-
duction in the 30-percent rate, see
§§1.1441-4(e) or 1.1441-6(b).
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(D) Certain payments to offshore ac-
counts. A payment is presumed made to
a foreign payee if the payment is made
outside the United States (as defined in
§1.6049-5(e)) to an offshore account (as
defined in §1.6049-5(c)(1)) and the with-
holding agent does not have actual
knowledge that the payee is a U.S. per-
son. See §1.6049-5(d)(2) and (3) for ex-
ceptions to this rule.

(iv) Grace period. A withholding agent
may choose to apply the provisions of
§1.6049-5(d)(2)(ii) regarding a 90-day
grace period for purposes of this para-
graph (b)(3) (by applying the term with-
holding agent instead of the term payor)
to amounts described in §1.1441-6(c)(2)
and to amounts covered by a Form 8233
described in §1.1441-4(b)(2)(ii). Thus, for
these amounts, a withholding agent
may choose to treat an account holder
as a foreign person and withhold under
chapter 3 of the Internal Revenue Code
(and the regulations thereunder) while
awaiting documentation. For purposes
of determining the rate of withholding
under this section, the withholding
agent must withhold at the unreduced
30-percent rate at the time that the
amounts are credited to an account.
However, a withholding agent who can
reliably associate the payment with a
withholding certificate that is other-
wise valid within the meaning of the
applicable provisions except for the
fact that it is transmitted by facsimile
may rely on that facsimile form for
purposes of withholding at the claimed
reduced rate. For reporting of amounts
credited both before and after the grace
period, see §1.1461-1(c)(4)(i)(A). The fol-
lowing adjustments shall be made at
the expiration of the grace period:

(A) If, at the end of the grace period,
the documentation is not furnished in
the manner required under this section
and the account holder is presumed to
be a U.S. non-exempt recipient, then
backup withholding applies to amounts
credited to the account after the expi-
ration of the grace period only.
Amounts credited to the account dur-
ing the grace period shall be treated as
owned by a foreign payee and adjust-
ments must be made to correct any
underwithholding on such amounts in
the manner described in §1.1461-2.

(B) If, at the end of the grace period,
the documentation is not furnished in
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the manner required under this sec-
tion, or if documentation is furnished
that does not support the claimed rate
reduction, and the account holder is
presumed to be a foreign person then
adjustments must be made to correct
any underwithholding on amounts
credited to the account during the
grace period, based on the adjustment
procedures described in §1.1461-2.

(v) Special rules applicable to payments
to foreign intermediaries—(A) Reliance on
claim of status as foreign intermediary.
The presumption rules of paragraph
(b)(3)(v)(B) of this section apply to a
payment made to an intermediary
(whether the intermediary is a quali-
fied or nonqualified intermediary) that
has provided a valid withholding cer-
tificate under paragraph (e)(3)(ii) or
(iii) of this section (or has provided
documentary evidence described in
paragraph (b)(3)(ii)(C) of this section
that indicates it is a bank, broker, cus-
todian, intermediary, or other agent)
to the extent the withholding agent
cannot treat the payment as being reli-
ably associated with valid documenta-
tion under the rules of paragraph
(b)(2)(vii) of this section. For this pur-
pose, a U.S. person’s foreign branch
that is a qualified intermediary defined
in paragraph (e)(5)(ii) of this section
shall be treated as a foreign inter-
mediary. A payee that the withholding
agent may not reliably treat as a for-
eign intermediary under this paragraph
(B)RB)(V)(A) is presumed to be a payee
other than an intermediary whose clas-
sification as an individual, corporation,
partnership, etc., must be determined
in accordance with paragraph (b)(3)(ii)
of this section to the extent relevant.
In addition, such payee is presumed to
be a U.S. or a foreign payee based upon
the presumptions described in para-
graph (b)(3)(iii) of this section. The
provisions of paragraph (b)(3)(v)(B) of
this section are not relevant to a with-
holding agent that can reliably asso-
ciate a payment with a withholding
certificate from a person representing
to be a qualified intermediary to the
extent the qualified intermediary has
assumed primary withholding responsi-
bility in accordance with paragraph
(e)(5)(iv) of this section.
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(B) Beneficial owner documentation or
allocation information is lacking or unre-
liable. Any portion of a payment that
the withholding agent may treat as
made to a foreign intermediary (wheth-
er a nonqualified or a qualified inter-
mediary) but that the withholding
agent cannot treat as reliably associ-
ated with valid documentation under
the rules of paragraph (b)(2)(vii) of this
section is presumed made to an un-
known, undocumented foreign payee.
As a result, a withholding agent must
deduct and withhold 30 percent from
any payment of an amount subject to
withholding. If a withholding certifi-
cate attached to an intermediary cer-
tificate is another intermediary with-
holding certificate or a flow-through
withholding certificate, the rules of
this paragraph (b)(3)(v)(B) (or §1.1441-
5(d)(3) or (e)(6)(iii)) apply by treating
the share of the payment allocable to
the other intermediary or flow-through
entity as if it were made directly to
the other intermediary or flow-through
entity. Any payment of an amount sub-
ject to withholding that is presumed
made to an undocumented foreign per-
son must be reported on Form 1042-S.
See §1.1461-1(c). See §1.6049-5(d) for
payments that are not subject to with-
holding.

(vi) U.S. branches. The rules of para-
graph (b)(3)(v)(B) of this section shall
apply to payments to a U.S. branch de-
scribed in paragraph (b)(2)(iv)(A) of
this section that has provided a with-
holding certificate as described in
paragraph (e)(3)(v) of this section on
which it has not agreed to be treated as
a U.S. person.

(vii) Joint payees—(A) In general. Ex-
cept as provided in paragraph
(b)(3)(vii)(B) of this section, if a with-
holding agent makes a payment to
joint payees and cannot reliably asso-
ciate a payment with valid documenta-
tion from all payees, the payment is
presumed made to an unidentified U.S.
person. However, if one of the joint
payees provides a Form W-9 furnished
in accordance with the procedures de-
scribed in  §§31.3406(d)-1 through
31.3406(d)-5 of this chapter, the pay-
ment shall be treated as made to that
payee. See §31.3406(h)-2 of this chapter
for rules to determine the relevant
payee if more than one Form W-9 is
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provided. For purposes of applying this
paragraph (b)(3), the grace period rules
in paragraph (b)(3)(iv) of this section
shall apply only if each payee meets
the conditions described in paragraph
(b)(3)(iv) of this section.

(B) Special rule for offshore accounts. If
a withholding agent makes a payment
to joint payees and cannot reliably as-
sociate a payment with valid docu-
mentation from all payees, the pay-
ment is presumed made to an unknown
foreign payee if the payment is made
outside the United States (as defined in
§1.6049-5(e)) to an offshore account (as
defined in §1.6049-5(c)(1)).

(viii) Rebuttal of presumptions. A
payee or beneficial owner may rebut
the presumptions described in this
paragraph (b)(3) by providing reliable
documentation to the withholding
agent or, if applicable, to the IRS.

(ix) Effect of reliance on presumptions
and of actual knowledge or reason to
know otherwise—(A) General rule. Ex-
cept as otherwise provided in para-
graph (b)(3)(ix)(B) of this section, a
withholding agent that withholds on a
payment under section 3402, 3405 or 3406
in accordance with the presumptions
set forth in this paragraph (b)(3) shall
not be liable for withholding under this
section even it is later established that
the beneficial owner of the payment is,
in fact, a foreign person. Similarly, a
withholding agent that withholds on a
payment under this section in accord-
ance with the presumptions set forth in
this paragraph (b)(3) shall not be liable
for withholding under section 3402 or
3405 or for backup withholding under
section 3406 even if it is later estab-
lished that the payee or beneficial
owner is, in fact, a U.S. person. A with-
holding agent that, instead of relying
on the presumptions described in this
paragraph (b)(3), relies on its own ac-
tual knowledge to withhold a lesser
amount, not withhold, or not report a
payment, even though reporting of the
payment or withholding a greater
amount would be required if the with-
holding agent relied on the presump-
tions described in this paragraph (b)(3)
shall be liable for tax, interest, and
penalties to the extent provided under
section 1461 and the regulations under
that section. See paragraph (b)(7) of
this section for provisions regarding
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such liability if the withholding agent
fails to withhold in accordance with
the presumptions described in this
paragraph (b)(3).

(B) Actual knowledge or reason to know
that amount of withholding is greater
than is required under the presumptions
or that reporting of the payment is re-
quired. Notwithstanding the provisions
of paragraph (b)(3)(ix)(A) of this sec-
tion, a withholding agent may not rely
on the presumptions described in this
paragraph (b)(3) to the extent it has ac-
tual knowledge or reason to know that
the status or characteristics of the
payee or of the beneficial owner are
other than what is presumed under this
paragraph (b)(3) and, if based on such
knowledge or reason to know, it should
withhold (under this section or another
withholding provision of the Code) an
amount greater than would be the case
if it relied on the presumptions de-
scribed in this paragraph (b)(3) or it
should report (under this section or
under another provision of the Code) an
amount that would not otherwise be
reportable if it relied on the presump-
tions described in this paragraph (b)(3).
In such a case, the withholding agent
must rely on its actual knowledge or
reason to know rather than on the pre-
sumptions set forth in this paragraph
(b)(3). Failure to do so and, as a result,
failure to withhold the higher amount
or to report the payment, shall result
in liability for tax, interest, and pen-
alties to the extent provided under sec-
tions 1461 and 1463 and the regulations
under those sections.

(xX) Examples. The provisions of this
paragraph (b)(3) are illustrated by the
following examples:

Example 1. A withholding agent, W, makes
a payment of U.S. source dividends to person
X, Inc. at an address outside the United
States. W cannot reliably associate the pay-
ment to X with documentation. Under
§§1.6042-3(b)(1)(vii) and 1.6049-4(c)(1)(ii)(A)(1),
W may treat X as a corporation. Thus, under
the presumptions described in paragraph
(b)(3)(iii) of this section, W must presume
that X is a foreign person (because the pay-
ment is made outside the United States).
However, W knows that X is a U.S. person
who is an exempt recipient. W may not rely
on its actual knowledge to not withhold
under this section. If W’s knowledge is, in
fact, incorrect, W would be liable for tax, in-
terest, and, if applicable, penalties, under
section 1461. W would be permitted to reduce
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or eliminate its liability for the tax by es-
tablishing, in accordance with paragraph
(b)(7) of this section, that the tax is not due
or has been satisfied. If W’s actual knowl-
edge is, in fact, correct, W may nevertheless
be liable for tax, interest, or penalties under
section 1461 for the amount that W should
have withheld based upon the presumptions.
W would be permitted to reduce or eliminate
its liability for the tax by establishing, in
accordance with paragraph (b)(7) of this sec-
tion, that its actual knowledge was, in fact,
correct and that no tax or a lesser amount of
tax was due.

Example 2. A withholding agent, W, makes
a payment of U.S. source dividends to Y who
does not qualify as an exempt recipient
under §§1.6042-3(b)(1)(vii) and 1.6049-
4(c)(1)(ii). W cannot reliably associate the
payment to Y with documentation. Under
the presumptions described in paragraph
(b)(3)(iii) of this section, W must presume
that Y is a U.S. person who is not an exempt
recipient for purposes of section 6042. How-
ever, W knows that Y is a foreign person. W
may not rely on its actual knowledge to
withhold under this section rather than
backup withhold under section 3406. If W’s
knowledge is, in fact, incorrect, W would be
liable for tax, interest, and, if applicable,
penalties, under section 3403. If W’s actual
knowledge is, in fact, correct, W may never-
theless be liable for tax, interest, or pen-
alties under section 3403 for the amount that
W should have withheld based upon the pre-
sumptions. Paragraph (b)(7) of this section
does not apply to provide relief from liabil-
ity under section 3403.

Example 3. A withholding agent, W, makes
a payment of U.S. source dividends to X, Inc.
W cannot reliably associate the payment to
X, Inc. with documentation. X, Inc. presents
none of the indicia of foreign status de-
scribed in paragraph (b)(3)(iii)(A) of this sec-
tion, but W has actual knowledge that X,
Inc. is a foreign corporation. W may treat X,
Inc. as an exempt recipient under §1.6042-
3(b)(1)(vii). Because there are no indicia of
foreign status, W would, absent actual
knowledge or reason to know otherwise, be
permitted to treat X, Inc. as a domestic cor-
poration in accordance with the presump-
tions of paragraph (b)(3)(iii) of this section.
However, under paragraph (b)(3)(ix)(B) of
this section, W may not rely on the presump-
tion of U.S. status since reliance on its ac-
tual knowledge requires that it withhold an
amount greater than would be the case under
the presumptions.

Example 4. A withholding agent, W, is a
plan administrator who makes pension pay-
ments to person X with a mailing address in
a foreign country with which the United
States has an income tax treaty in effect.
Under that treaty, the type of pension in-
come paid to X is taxable solely in the coun-
try of residence. The plan administrator has
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a record of X’s U.S. social security number.
W has no actual knowledge or reason to
know that X is a foreign person. W may rely
on the presumption of paragraph (b)(3)(iii)(C)
of this section in order to treat X as a U.S.
person. Therefore, any withholding and re-
porting requirements for the payment are
governed by the provisions of section 3405
and the regulations under that section.

(4) List of exemptions from, or reduced
rates of, withholding under chapter 3 of
the Code. A withholding agent that has
determined that the payee is a foreign
person for purposes of paragraph (b)(1)
of this section must determine whether
the payee is entitled to a reduced rate
of withholding under section 1441, 1442,
or 1443. This paragraph (b)(4) identifies
items for which a reduction in the rate
of withholding may apply and whether
the rate reduction is conditioned upon
documentation being furnished to the
withholding agent. Documentation re-
quired under this paragraph (b)(4) is
documentation that a withholding
agent must be able to associate with a
payment upon which it can rely to
treat the payment as made to a foreign
person that is the beneficial owner of
the payment in accordance with para-
graph (e)(1)(ii) of this section. This
paragraph (b)(4) also cross-references
other sections of the Code and applica-
ble regulations in which some of these
exceptions, exemptions, or reductions
are further explained. See, for example,
paragraph (b)(4)(viii) of this section,
dealing with effectively connected in-
come, that cross-references §1.1441-4(a);
see paragraph (b)(4)(xv) of this section,
dealing with exemptions from, or re-
ductions of, withholding under an in-
come tax treaty, that cross-references
§1.1441-6. This paragraph (b)(4) is not
an exclusive list of items to which a re-
duction of the rate of withholding may
apply and, thus, does not preclude an
exemption from, or reduction in, the
rate of withholding that may otherwise
be allowed under the regulations under
the provisions of chapter 3 of the Code
for a particular item of income identi-
fied in this paragraph (b)(4).

(i) Portfolio interest described in sec-
tion 871(h) or 881(c) and substitute in-
terest payments described in §1.871-
7(b)(2) or 1.881-2(b)(2) are exempt from
withholding under section 1441(a). See
§1.871-14 for regulations regarding
portfolio interest and section 1441(c)(9)
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for exemption from withholding. Docu-
mentation establishing foreign status
is required for interest on an obligation
in registered form to qualify as port-
folio interest. See section
871(h)(2)(B)(ii) and §1.871-14(c)(1)(ii)(C).
For special documentation rules re-
garding foreign-targeted registered ob-
ligations described in §1.871-14(e)(2),
see §1.871-14(e) (3) and (4) and, in par-
ticular, §1.871-14(e)(4)(i)(A) and (ii)(A)
regarding the time when the with-
holding agent must receive the docu-
mentation. The documentation fur-
nished for purposes of qualifying inter-
est as portfolio interest serves as the
basis for the withholding exemption for
purposes of this section and for pur-
poses of establishing foreign status for
purposes of section 6049. See §1.6049-
5(b)(8). Documentation establishing
foreign status is not required for quali-
fying interest on an obligation in bear-
er form described in §1.871-14(b)(1) as
portfolio interest. However, in certain
cases, documentation for portfolio in-
terest on a bearer obligation may have
to be furnished in order to establish
foreign status for purposes of the infor-
mation reporting provisions of section
6049 and backup withholding under sec-
tion 3406. See §1.6049-5(b)(7).

(i) Bank deposit interest and similar
types of deposit interest (including
original issue discount) described in
section 871(i)(2)(A) or 881(d) that are
from sources within the United States
are exempt from withholding under
section 1441(a). See section 1441(c)(10).
Documentation establishing foreign
status is not required for purposes of
this withholding exemption but may
have to be furnished for purposes of the
information reporting provisions of
section 6049 and backup withholding
under section 3406. See §1.6049-
5(d)(3)(iii) for exceptions to the foreign
payee and exempt recipient rules re-
garding this type of income. See also
§1.6049-5(b)(11) for applicable docu-
mentation exemptions for certain bank
deposit interest paid on obligations in
bearer form.

(iii) Bank deposit interest (including
original issue discount) described in
section 861(a)(1)(B) is exempt from
withholding under sections 1441(a) as
income that is not from U.S. sources.
Documentation establishing foreign
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status is not required for purposes of
this withholding exemption but may
have to be furnished for purposes of the
information reporting provisions of
section 6049 and backup withholding
under section 3406. Reporting require-
ments for payments of such interest
are governed by section 6049 and the
regulations under that section. See
§1.6049-5(b)(12) and alternative docu-
mentation rules under §1.6049-5(c)(1).

(iv) Interest or original issue dis-
count from sources within the United
States on certain short-term obliga-
tions described in section 871(g)(1)(B)
or 881(a)(3) is exempt from withholding
under sections 1441(a). Documentation
establishing foreign status is not re-
quired for purposes of this withholding
exemption but may have to be fur-
nished for purposes of the information
reporting provisions of section 6049 and
backup withholding under section 3406.
See §1.6049-5(b)(12) for applicable docu-
mentation for establishing foreign sta-
tus and §1.6049-5(d)(3)(iii) for excep-
tions to the foreign payee and exempt
recipient rules regarding this type of
income. See also §1.6049-5(b)(10) for ap-
plicable documentation exemptions for
certain obligations in bearer form.

(v) Income from sources without the
United States is exempt from with-
holding under sections 1441(a). Docu-
mentation establishing foreign status
is not required for purposes of this
withholding exemption but may have
to be furnished for purposes of the in-
formation reporting provisions of sec-
tion 6049 or other applicable provisions
of chapter 61 of the Code and backup
withholding under section 3406. See, for
example, §1.6049-5(b) (6) and (12) and al-
ternative documentation rules under
§1.6049-5(c). See also paragraph (b)(5) of
this section for cross references to
other applicable provisions of the regu-
lations under chapter 61 of the Code.

(vi) Distributions from certain do-
mestic corporations described in sec-
tion 871(i)(2)(B) or 881(d) are exempt
from withholding under section 1441(a).
See section 1441(c)(10). Documentation
establishing foreign status is not re-
quired for purposes of this withholding
exemption but may have to be fur-
nished for purposes of the information
reporting provisions of section 6042 and
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backup withholding under section 3406.
See §1.6042-3(b)(1) (iii) through (vi).

(vii) Dividends paid by certain for-
eign corporations that are treated as
income from sources within the United
States by reason of section 861(a)(2)(B)
are exempt from withholding under
section 884(e)(3) to the extent that the
distributions are paid out of earnings
and profits in any taxable year that
the corporation was subject to branch
profits tax for that year. Documenta-
tion establishing foreign status is not
required for purposes of this with-
holding exemption but may have to be
furnished for purposes of the informa-
tion reporting provisions of section
6042 and backup withholding under sec-
tion 3406. See §1.6042-3(b)(1) (iii)
through (vit).

(viii) Certain income that is effec-
tively connected with the conduct of a
U.S. trade or business is exempt from
withholding under section 1441(a). See
section 1441(c)(1). Documentation es-
tablishing foreign status and status of
the income as effectively connected
must be furnished for purposes of this
withholding exemption to the extent
required under the provisions of
§1.1441-4(a). Documentation furnished
for this purpose also serves as docu-
mentation establishing foreign status
for purposes of applicable information
reporting provisions under chapter 61
of the Code and for backup withholding
under section 3406. See, for example,
§1.6041-4(a)(1).

(ix) Certain income with respect to
compensation for personal services of
an individual that are performed in the
United States is exempt from with-
holding under section 1441(a). See sec-
tion 1441(c)(4) and §1.1441-4(b). How-
ever, such income may be subject to
withholding as wages under section
3402. Documentation establishing for-
eign status must be furnished for pur-
poses of any withholding exemption or
reduction to the extent required under
§1.1441-4(b) or 31.3401(a)(6)-1 (e) and (f)
of this chapter. Documentation fur-
nished for this purpose also serves as
documentation establishing foreign
status for purposes of information re-
porting under section 6041. See §1.6041-
4(a)(1).

(X) Amounts described in section
871(f) that are received as annuities
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from certain qualified plans are exempt
from withholding under section 1441(a).
See section 1441(c)(7). Documentation
establishing foreign status must be fur-
nished for purposes of the withholding
exemption as required under §1.1441-
4(d). Documentation furnished for this
purpose also serves as documentation
establishing foreign status for purposes
of information reporting under section
6041. See §1.6041-4(a)(1).

(xi) Payments to a foreign govern-
ment (including a foreign central bank
of issue) that are excludable from gross
income under section 892(a) are exempt
from withholding under section 1442.
See §1.1441-8(b). Documentation estab-
lishing status as a foreign government
is required for purposes of this with-
holding exemption. Payments to a for-
eign government are exempt from in-
formation reporting under chapter 61 of
the Code (see §1.6049-4(c)(1)(ii)(F)).

(xii) Payments of certain interest in-
come to a foreign central bank of issue
or the Bank for International Settle-
ments that are exempt from tax under
section 895 are exempt from with-
holding under section 1442. Documenta-
tion establishing eligibility for such
exemption is required to the extent
provided in §1.1441-8(c)(1). Payments to
a foreign central bank of issue or to
the Bank for International Settlements
are exempt from information reporting
under chapter 61 of the Code (see
§1.6049-4(c)(1)(ii) (H) and (M)).

(xiii) Amounts derived by a foreign
central bank of issue from bankers’ ac-
ceptances described in section
871(i)(2)(C) or 881(d) are exempt from
tax and, therefore, from withholding.
See section 1441(c)(10). Documentation
establishing foreign status is not re-
quired for purposes of this withholding
exemption if the name of the payee and
other facts surrounding the payment
reasonably indicate that the beneficial
owner of the payment is a foreign cen-
tral bank of issue as defined in §1.861-
2(b)(4). See §1.1441-8(c)(2) for with-
holding procedures. See also §§1.6049-
4(c)(1)(it)(H) and 1.6041-3(q)(8) for a
similar exemption from information
reporting.

(xiv) Payments to an international
organization from investments in the
United States of stocks, bonds, or
other domestic securities or from in-
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terest on deposits in banks in the
United States of funds belonging to
such international organization are ex-
empt from tax under section 892(b) and,
thus, from withholding. Documenta-
tion establishing status as an inter-
national organization is not required if
the name of the payee and other facts
surrounding the payment reasonably
indicate that the beneficial owner of
the payment is an international orga-
nization within the meaning of section
7701(a)(18). See §1.1441-8(d). Payments
to an international organization are
exempt from information reporting
under chapter 61 of the Code (see
§1.6049-4(c)(1)(i1)(G)).

(xv) Amounts may be exempt from,
or subject to a reduced rate of, with-
holding under an income tax treaty.
Documentation establishing eligibility
for benefits under an income tax treaty
is required for this purpose as provided
under 8§§1.1441-6. Documentation fur-
nished for this purpose also serves as
documentation establishing foreign
status for purposes of applicable infor-
mation reporting provisions under
chapter 61 of the Code and for backup
withholding under section 3406. See, for
example, §1.6041-4(a)(1).

(xvi) Amounts of scholarships and
grants paid to certain exchange or
training program participants that do
not represent compensation for serv-
ices but are not excluded from tax
under section 117 are subject to a re-
duced rate of withholding of 14-percent
under section 1441(b). Documentation
establishing foreign status is required
for purposes of this reduction in rate as
provided under §1.1441-4(c). This in-
come is not subject to information re-
porting under chapter 61 of the Code
nor to backup withholding under sec-
tion 3406. The compensatory portion of
a scholarship or grant is reportable as
wage income. See §1.6041-3(0).

(xvii) Amounts paid to a foreign or-
ganization described in section 501(c)
are exempt from withholding under
section 1441 to the extent that the
amounts are not income includible
under section 512 in computing the or-
ganization’s unrelated business taxable
income and are not subject to the tax
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imposed by section 4948(a). Documenta-
tion establishing status as a tax-ex-
empt organization is required for pur-
poses of this exemption to the extent
provided in §1.1441-9. Amounts includ-
ible under section 512 in computing the
organization’s unrelated business tax-
able income are subject to withholding
to the extent provided in section
1443(a) and §1.1443-1(a). Gross invest-
ment income (as defined in section
4940(c)(2)) of a private foundation is
subject to withholding at a 4-percent
rate to the extent provided in section
1443(b) and §1.1443-1(b). Payments to a
tax-exempt organization are exempt
from information reporting under
chapter 61 of the Code and the regula-
tions thereunder (see §1.6049-
4(c)(1)(i)(B)(1))-

(xviii) Per diem amounts for subsist-
ence paid by the U.S. government to a
nonresident alien individual who is en-
gaged in any program of training in the
United States under the Mutual Secu-
rity Act of 1954 are exempt from with-
holding under section 1441(a). See sec-
tion 1441(c)(6). Documentation of for-
eign status is not required under
§1.1441-4(e) for purposes of establishing
eligibility for this exemption. See
§1.6041-3(p).

(xix) Interest with respect to tax-free
covenant bonds issued prior to 1934 is
subject to special withholding proce-
dures set forth in §1.1461-1 in effect
prior to January 1, 2001 (see §1.1461-1 as
contained in 26 CFR part 1, revised
April 1, 1999).

(xx) Income from certain gambling
winnings of a nonresident alien indi-
vidual is exempt from tax under sec-
tion 871(j) and from withholding under
section 1441(a). See section 1441(c)(11).
Documentation establishing foreign
status is not required for purposes of
this exemption but may have to be fur-
nished for purposes of the information
reporting provisions of section 6041 and
backup withholding under section 3406.
See §§1.6041-1 and 1.6041-4(a)(1).

(xxi) Any payments not otherwise
mentioned in this paragraph (b)(4) shall
be subject to withholding at the rate of
30-percent if it is an amount subject to
withholding (as defined in §1.1441-2(a))
unless and to the extent the IRS may
otherwise prescribe in published guid-
ance (see §601.601(d)(2) of this chapter)
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or unless otherwise provided in regula-
tions under chapter 3 of the Code.

(5) Establishing foreign status under ap-
plicable provisions of chapter 61 of the
Code. This paragraph (b)(5) identifies
relevant provisions of the regulations
under chapter 61 of the Code that ex-
empt payments from information re-
porting, and therefore, from backup
withholding under section 3406, based
on the payee’s status as a foreign per-
son. Many of these exemptions require
that the payee’s foreign status be es-
tablished in order for the exemption to
apply. The regulations under applicable
provisions of chapter 61 of the Code
generally provide that the documenta-
tion described in this section may be
relied upon for purposes of determining
foreign status.

(i) Payments to a foreign person that
are governed by section 6041 (dealing
with certain trade or business income)
are exempt from information reporting
under §1.6041-4(a).

(if) Payments to a foreign person
that are governed by section 6041A
(dealing with remuneration for services
and certain sales) are exempt from in-
formation reporting under §1.6041A-
1(d)(3).

(iii) Payments to a foreign person
that are governed by section 6042 (deal-
ing with dividends) are exempt from in-
formation reporting under §1.6042—
3(b)(1) (iii) through (vi).

(iv) Payments to a foreign person
that are governed by section 6044 (deal-
ing with patronage dividends) are ex-
empt from information reporting under
§1.6044-3(c)(1).

(v) Payments to a foreign person that
are governed by section 6045 (dealing
with broker proceeds) are exempt from
information reporting under §1.6045-
1(9).

(vi) Payments to a foreign person
that are governed by section 6049 (deal-
ing with interest) to a foreign person
are exempt from information reporting
under §1.6049-5(b) (6) through (15).

(vii) Payments to a foreign person
that are governed by section 6050N
(dealing with royalties) are exempt
from information reporting under
§1.6050N-1(c).

(viii) Payments to a foreign person
that are governed by section 6050P
(dealing with income from cancellation
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of debt) are exempt from information
reporting under section 6050P or the
regulations under that section except
to the extent provided in Notice 96-61
(1996-2 C.B. 227); see also §601.601(b)(2)
of this chapter.

(6) Rules of withholding for payments
by a foreign intermediary or certain U.S.
branches—(i) In general. A foreign inter-
mediary described in paragraph (e)(3)(i)
of this section or a U.S. branch de-
scribed in paragraph (b)(2)(iv) of this
section that receives an amount sub-
ject to withholding (as defined in
§1.1441-2(a)) shall be required to with-
hold (if another withholding agent has
not withheld the full amount required)
and report such payment under chapter
3 of the Internal Revenue Code and the
regulations thereunder except as other-
wise provided in this paragraph (b)(6).
A nonqualified intermediary or U.S.
branch described in paragraph (b)(2)(iv)
of this section (other than a branch
that is treated as a U.S. person) shall
not be required to withhold or report if
it has provided a valid nonqualified
intermediary withholding certificate
or a U.S. branch withholding certifi-
cate, it has provided all of the informa-
tion required by paragraph (e)(3)(iv) of
this section (withholding statement),
and it does not know, and has no rea-
son to know, that another withholding
agent failed to withhold the correct
amount or failed to report the payment
correctly under §1.1461-1(c). A qualified
intermediary’s obligations to withhold
and report shall be determined in ac-
cordance with its qualified inter-
mediary withholding agreement.

(ii) Examples. The following examples
illustrate the rules of paragraph
(b)(6)(i) of this section:

Example 1. FB, a foreign bank, acts as
intermediary for five different persons, A, B,
C, D, and E, each of whom owns U.S. securi-
ties that generate U.S. source dividends. The
dividends are paid by USWA, a U.S. with-
holding agent. FB furnished USWA with a
nonqualified intermediary withholding cer-
tificate, described in paragraph (e)(3)(iii) of
this section, to which it attached the with-
holding certificates of each of A, B, C, D, and
E. The withholding certificates from A and B
claim a 15 percent reduced rate of with-
holding under an income tax treaty. C, D,
and E claim no reduced rate of withholding.
FB provides a withholding statement that
meets all of the requirements of paragraph
(e)(3)(iv) of this section, including informa-
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tion allocating 20 percent of each dividend
payment to each of A, B, C, D, and E. FB
does not have actual knowledge or reason to
know that USWA did not withhold the cor-
rect amounts or report the dividends on
Forms 1042-S to each of A, B, C, D, and E. FB
is not required to withhold or to report the
dividends to A, B, C, D, and E.

Example 2. The facts are the same as in Ex-
ample 1, except that FB did not provide any
information for USWA to determine how
much of the dividend payments were made to
A, B, C, D, and E. Because USWA could not
reliably associate the dividend payments
with  documentation under  paragraph
(b)(2)(vii) of this section, USWA applied the
presumption rules of paragraph (b)(3)(v) of
this section and withheld 30 percent from all
dividend payments. In addition, USWA filed
a single Form 1042-S reporting the payment
to an unknown foreign payee. FB is deemed
to know that USWA did not report the pay-
ment to A, B, C, D, and E because it did not
provide all of the information required on a
withholding statement under paragraph
(e)(3)(iv) of this section (i.e., allocation infor-
mation). Although FB is not required to
withhold on the payment because the full 30
percent withholding was imposed by USWA,
it is required to report the payments on
Forms 1042-S to A, B, C, D, and E. FB’s in-
tentional failure to do so will subject it to
intentional disregard penalties under sec-
tions 6721 and 6722.

(7) Liability for failure to obtain docu-
mentation timely or to act in accordance
with applicable presumptions—(i) General
rule. A withholding agent that cannot
reliably associate a payment with doc-
umentation on the date of payment
and that does not withhold under this
section, or withholds at less than the
30-percent rate prescribed under sec-
tion 1441(a) and paragraph (b)(1) of this
section, is liable under section 1461 for
the tax required to be withheld under
chapter 3 of the Code and the regula-
tions thereunder, without the benefit
of a reduced rate unless—

(A) The withholding agent has appro-
priately relied on the presumptions de-
scribed in paragraph (b)(3) of this sec-
tion (including the grace period de-
scribed in paragraph (b)(3)(iv) of this
section) in order to treat the payee as
a U.S. person or, if applicable, on the
presumptions described in §1.1441-4(a)
(2)(ii) or (3)(i) to treat the payment as
effectively connected income; or

(B) The withholding agent can dem-
onstrate to the satisfaction of the dis-
trict director or the Assistant Commis-
sioner (International) that the proper
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amount of tax, if any, was in fact paid
to the IRS; or

(C) No documentation is required
under section 1441 or this section in
order for a reduced rate of withholding
to apply.

(D) The withholding agent has com-
plied with the provisions of §1.1441-6(c)
or (9).

(ii) Proof that tax liability has been sat-
isfied. Proof of payment of tax may be
established for purposes of paragraph
(b)(7)(1)(B) of this section on the basis
of a Form 4669 (or such other form as
the IRS may prescribe in published
guidance (see §601.601(d)(2) of this chap-
ter)), establishing the amount of tax, if
any, actually paid by or for the bene-
ficial owner on the income. Proof that
a reduced rate of withholding was, in
fact, appropriate under the provisions
of chapter 3 of the Code and the regula-
tions thereunder may also be estab-
lished after the date of payment by the
withholding agent on the basis of a
valid withholding certificate or other
appropriate documentation furnished
after that date. However, in the case of
a withholding certificate or other ap-
propriate documentation received after
the date of payment (or after the grace
period specified in paragraph (b)(3)(iv)
of this section), the district director or
the Assistant Commissioner (Inter-
national) may require additional proof
if it is determined that the delays in
obtaining the withholding certificate
affect its reliability.

(iii) Liability for interest and penalties.
A withholding agent that has failed to
withhold other than based on appro-
priate reliance on the presumptions de-
scribed in paragraph (b)(3) of this sec-
tion or in §1.1441-4(a) (2)(ii) or (3)(i) is
not relieved from liability for interest
under section 6601. Such liability exists
even if there is no underlying tax li-
ability due. The interest on the
amount that should have been withheld
shall be imposed as prescribed under
section 6601 beginning on the last date
for paying the tax due under section
1461 (which, under section 6601, is the
due date for filing the withholding
agent’s return of tax). The interest
shall stop accruing on the earlier of the
date that the required withholding cer-
tificate or other documentation is pro-
vided to the withholding agent and to
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the extent of the amount of tax that is
determined not to be due based on doc-
umentation provided, or the date, and
to the extent, that the unpaid tax li-
ability under section 871, 881 or under
section 1461 is satisfied. Further, in the
event that a tax liability is assessed
against the beneficial owner under sec-
tion 871, 881, or 882 and interest under
section 6601(a) is assessed against, and
collected from, the beneficial owner,
the interest charge imposed on the
withholding agent shall be abated to
that extent so as to avoid the imposi-
tion of a double interest charge. How-
ever, the withholding agent is not re-
lieved of any applicable penalties. See
section 1464.

(iv) Special effective date. See para-
graph (f)(2)(ii) of this section for the
special effective date applicable to this
paragraph (b)(7).

(v) Examples. The provisions of para-
graph (b)(7) of this section are illus-
trated by the following examples:

Example 1. On June 15, 2001, a withholding
agent pays U.S. source interest on an obliga-
tion in registered form (issued after July 18,
1984) to a foreign corporation that it cannot
reliably associate with a Form W-8 or other
appropriate documentation upon which to
rely to treat the beneficial owner as a for-
eign person. The withholding agent does not
withhold from the payment. On September
30, 2003, the withholding agent receives from
the foreign corporation a valid Form W-8 de-
scribed in paragraph (e)(2)(ii) of this section.
Thus, the interest qualifies as portfolio in-
terest retroactively to June 15, 2001 (the date
of payment). See §1.871-14(c)(3). The foreign
corporation does not file a U.S. federal in-
come tax return and does not pay the tax
owed. The withholding agent is not liable
under section 1461 for the 30-percent tax on
the interest income because the receipt of
the Form W-8 exempts the interest from tax
for purposes of sections 881(a) and 1461. The
withholding agent, however, is liable for in-
terest on the amount of withholding that
should have been deducted from the payment
on June 15, 2001 and deposited. Under para-
graph (b)(7)(iii) of this section, the period
during which interest may be assessed
against the withholding agent runs from
March 15, 2002 (the due date for the Form
1042 relating to the payment) until Sep-
tember 30, 2003 (i.e., the date that appro-
priate documentation is furnished to the
withholding agent).

Example 2. On June 15, 2001, a withholding
agent pays U.S. source dividends to a foreign
corporation that it cannot reliably associate
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with a Form W-8 or other appropriate docu-
mentation upon which to rely to treat the
beneficial owner as a foreign person. The
withholding agent does not withhold from
the payment. On September 30, 2003, the
withholding agent receives from the foreign
corporation a valid Form W-8 described in
paragraph (e)(2)(ii) of this section claiming a
reduced 15-percent rate of withholding under
a U.S. income tax treaty. The dividend quali-
fies for the reduced treaty rate retroactively
to June 15, 2001 (the date of payment). The
foreign corporation does not file a U.S. fed-
eral income tax return and does not pay the
tax owed. Under section 1461, the with-
holding agent is liable only for a 15-percent
tax on the dividend income because the re-
ceipt of the Form W-8 allows the tax rate to
be reduced for purposes of sections 881(a) and
1461 from 30 percent to 15 percent. The with-
holding agent, however, is liable for interest
on the full 30-percent amount that should
have been deducted and withheld from the
payment on June 15, 2001, and deposited, over
a period running from March 15, 2002 (the due
date for the Form 1042 relating to the pay-
ment) until September 30, 2003 (the date that
the appropriate documentation is furnished
to the withholding agent supporting a reduc-
tion in rate under a tax treaty). Additional
interest may be assessed relating to the out-
standing 15-percent tax liability (i.e., the
portion of the 30-percent total tax liability
that is not reduced under the treaty). Such
additional interest runs from March 15, 2002,
until such date as that 15-percent tax liabil-
ity is satisfied by the withholding agent or
the taxpayer (subject to abatement in order
to avoid a double interest charge).

(8) Adjustments, refunds, or credits of
overwithheld amounts. If the amount
withheld under section 1441, 1442, or
1443 is greater than the tax due by the
withholding agent or the taxpayer, ad-
justments may be made in accordance
with the procedures described in
§1.1461-2(a). Alternatively, refunds or
credits may be claimed in accordance
with the procedures described in
§1.1464-1, relating to refunds or credits
claimed by the beneficial owner, or
§1.6414-1, relating to refunds or credits
claimed by the withholding agent. If an
amount was withheld under section
3406 or is subsequently determined to
have been paid to a foreign person, see
paragraph (b)(3)(vii) of this section and
§31.6413(a)-3(a)(1) of this chapter.

(9) Payments to joint owners. A pay-
ment to joint owners that requires doc-
umentation in order to reduce the rate
of withholding under chapter 3 of the
Code and the regulations thereunder
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does not qualify for such reduced rate
unless the withholding agent can reli-
ably associate the payment with docu-
mentation from each owner. Notwith-
standing the preceding sentence, a pay-
ment to joint owners qualifies as a pay-
ment exempt from withholding under
this section if any one of the owners
provides a certificate of U.S. status on
a Form W-9 in accordance with para-
graph (d) (2) or (3) of this section or the
withholding agent can associate the
payment with an intermediary or flow-
through withholding certificate upon
which it can rely to treat the payment
as made to a U.S. payee under para-
graph (d)(4) of this section. See
§31.3406(h)-2(a)(3)(i)(B) of this chapter.

(c) Definitions—(1) Withholding. The
term withholding means the deduction
and withholding of tax at the applica-
ble rate from the payment.

(2) Foreign and U.S. person. The term
foreign person means a nonresident
alien individual, a foreign corporation,
a foreign partnership, a foreign trust, a
foreign estate, and any other person
that is not a U.S. person described in
the next sentence. Solely for purposes
of the regulations under chapter 3 of
the Internal Revenue Code, the term
foreign person also means, with respect
to a payment by a withholding agent, a
foreign branch of a U.S. person that
furnishes an intermediary withholding
certificate described in paragraph
(e)(3)(ii) of this section. Such a branch
continues to be a U.S. payor for pur-
poses of chapter 61 of the Internal Rev-
enue Code. See §1.6049-5(c)(4). A U.S.
person is a person described in section
7701(a)(30), the U.S. government (in-
cluding an agency or instrumentality
thereof), a State (including an agency
or instrumentality thereof), or the Dis-
trict of Columbia (including an agency
or instrumentality thereof).

(@) Individual—(i) Alien individual.
The term alien individual means an in-
dividual who is not a citizen or a na-
tional of the United States. See §1.1-
1(c).

(ii) Nonresident alien individual. The
term nonresident alien individual means
a person described in  section
7701(b)(1)(B), an alien individual who is
a resident of a foreign country under
the residence article of an income tax
treaty and §301.7701(b)-7(a)(1) of this
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chapter, or an alien individual who is a
resident of Puerto Rico, Guam, the
Commonwealth of Northern Mariana
Islands, the U.S. Virgin Islands, or
American Samoa as determined under
§301.7701(b)-1(d) of this chapter. An
alien individual who has made an elec-
tion under section 6013 (g) or (h) to be
treated as a resident of the United
States is nevertheless treated as a non-
resident alien individual for purposes
of withholding under chapter 3 of the
Code and the regulations thereunder.

(4) Certain foreign corporations. For
purposes of this section, a corporation
created or organized in Guam, the
Commonwealth of Northern Mariana
Islands, the U.S. Virgin Islands, and
American Samoa, is not treated as a
foreign corporation if the requirements
of sections 881(b)(1) (A), (B), and (C) are
met for such corporation. Further, a
payment made to a foreign government
or an international organization shall
be treated as a payment made to a for-
eign corporation for purposes of with-
holding under chapter 3 of the Code and
the regulations thereunder.

(5) Financial institution and foreign fi-
nancial institution. For purposes of the
regulations under chapter 3 of the
Code, the term financial institution
means a person described in §1.165-
12(c)(1)(iv) (not including a person pro-
viding pension or other similar benefits
or a regulated investment company or
other mutual fund, unless otherwise in-
dicated) and the term foreign financial
institution means a financial institution
that is a foreign person, as defined in
paragraph (c)(2) of this section.

(6) Beneficial owner—(i) General rule.
This paragraph (c)(6) defines the term
beneficial owner for payments of income
other than a payment for which a re-
duced rate of withholding is claimed
under an income tax treaty. The term
beneficial owner means the person who
is the owner of the income for tax pur-
poses and who beneficially owns that
income. A person shall be treated as
the owner of the income to the extent
that it is required under U.S. tax prin-
ciples to include the amount paid in
gross income under section 61 (deter-
mined without regard to an exclusion
or exemption from gross income under
the Internal Revenue Code). Beneficial
ownership of income is determined
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under the provisions of section 7701(l)
and the regulations under that section
and any other applicable general U.S.
tax principles, including principles
governing the determination of wheth-
er a transaction is a conduit trans-
action. Thus, a person receiving in-
come in a capacity as a nominee,
agent, or custodian for another person
is not the beneficial owner of the in-
come. In the case of a scholarship, the
student receiving the scholarship is the
beneficial owner of that scholarship. In
the case of a payment of an amount
that is not income, the beneficial
owner determination shall be made
under this paragraph (c)(6) as if the
amount were income.

(ii) Special rules—(A) General rule. The
beneficial owners of income paid to an
entity described in this paragraph
(c)(6)(ii) are those persons described in
paragraphs (c)(6)(ii)(B) through (D) of
this section.

(B) Foreign partnerships. The bene-
ficial owners of income paid to a for-
eign partnership (whether a nonwith-
holding or a withholding foreign part-
nership) are the partners in the part-
nership, unless they themselves are not
the beneficial owners of the income
under this paragraph (c)(6). For exam-
ple, a partnership (first tier) that is a
partner in another partnership (second
tier) is not the beneficial owner of in-
come paid to the second tier partner-
ship since the first tier partnership is
not the owner of the income under U.S.
tax principles. Rather, the partners of
the first tier partnership are the bene-
ficial owners (to the extent they are
not themselves persons that are not
beneficial owners under this paragraph
(c)(6)). See §1.1441-5(b) for applicable
withholding procedures for payments
to a domestic partnership. See also
§1.1441-5(c)(3)(ii) for applicable with-
holding procedures for payments to a
foreign partnership where one of the
partners (at any level in the chain of
tiers) is a domestic partnership.

(C) Foreign simple trusts and foreign
grantor trusts. The beneficial owners of
income paid to a foreign simple trust,
as described in paragraph (c)(23) of this
section, are the beneficiaries of the
trust, unless they themselves are not
the beneficial owners of the income
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under this paragraph (c)(6). The bene-
ficial owners of income paid to a for-
eign grantor trust, as described in
paragraph (c)(26) of this section, are
the persons treated as the owners of
the trust, unless they themselves are
not the beneficial owners of the income
under this paragraph (c)(6).

(D) Other foreign trusts and foreign es-
tates. The beneficial owner of income
paid to a foreign complex trust as de-
fined in paragraph (c)(25) of this sec-
tion or to a foreign estate is the for-
eign complex trust or estate itself.

(7) Withholding agent. For a definition
of the term withholding agent and appli-
cable rules, see §1.1441-7.

(8) Person. For purposes of the regula-
tions under chapter 3 of the Code, the
term person shall mean a person de-
scribed in section 7701(a)(1) and the reg-
ulations under that section and a U.S.
branch to the extent treated as a U.S.
person under paragraph (b)(2)(iv) of
this section. For purposes of the regu-
lations under chapter 3 of the Code, the
term person does not include a wholly-
owned entity that is disregarded for
federal tax purposes under §301.7701-
2(c)(2) of this chapter as an entity sepa-
rate from its owner. See paragraph
(b)(2)(iii) of this section for procedures
applicable to payments to such enti-
ties.

(9) Source of income. The source of in-
come is determined under the provi-
sions of part | (section 861 and fol-
lowing) , subchapter N, chapter 1 of the
Code and the regulations under those
provisions.

(10) Chapter 3 of the Code. For pur-
poses of the regulations under sections
1441, 1442, and 1443, any reference to
chapter 3 of the Code shall not include
references to sections 1445 and 1446, un-
less the context indicates otherwise.

(11) Reduced rate. For purposes of reg-
ulations under chapter 3 of the Code,
and other withholding provisions of the
Code, the term reduced rate, when used
in regulations under chapter 3 of the
Code, shall include an exemption from
tax.

(12) Payee. For purposes of chapter 3
of the Internal Revenue Code, the term
payee of a payment is determined under
paragraph (b)(2) of this section, §1.1441-
5(c)(1) (relating to partnerships), and
§1.1441-5(e)(2) and (3) (relating to trusts
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and estates) and includes foreign per-
sons, U.S. exempt recipients, and U.S.
non-exempt recipients. A nonqualified
intermediary and a qualified inter-
mediary (to the extent it does not as-
sume primary withholding responsi-
bility) are not payees if they are acting
as intermediaries and not the bene-
ficial owner of income. In addition, a
flow-through entity is not a payee un-
less the income is (or is deemed to be)
effectively connected with the conduct
of a trade or business in the United
States. See §1.6049-5(d)(1) for rules to
determine the payee for purposes of
chapter 61 of the Internal Revenue
Code. See §8§1.1441-1(b)(3), 1.1441-5(d),
and (e)(6) and 1.6049-5(d)(3) for presump-
tion rules that apply if a payee’s iden-
tity cannot be determined on the basis
of valid documentation.

(13) Intermediary. An intermediary
means, with respect to a payment that
it receives, a person that, for that pay-
ment, acts as a custodian, broker,
nominee, or otherwise as an agent for
another person, regardless of whether
such other person is the beneficial
owner of the amount paid, a flow-
through entity, or another inter-
mediary.

(14) Nongqualified intermediary. A non-
qualified intermediary means any inter-
mediary that is not a U.S. person and
not a qualified intermediary, as defined
in paragraph (e)(5)(ii) of this section, or
a qualified intermediary that is not
acting in its capacity as a qualified
intermediary with respect to a pay-
ment. For example, to the extent an
entity that is a qualified intermediary
provides another withholding agent
with a foreign beneficial owner with-
holding certificate as defined in para-
graph (e)(2)(i) of this section, the enti-
ty is not acting in its capacity as a
qualified intermediary. Notwith-
standing the preceding sentence, a
qualified intermediary is acting as a
qualified intermediary to the extent it
provides another withholding agent
with Forms W-9, or other information
regarding U.S. non-exempt recipients
pursuant to its qualified intermediary
agreement with the IRS.

(15) Qualified intermediary. The term
qualified intermediary is defined in para-
graph (e)(5)(ii) of this section.
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(16) Withholding certificate. The term
withholding certificate means a Form W-
8 described in paragraph (e)(2)(i) of this
section (relating to foreign beneficial
owners), paragraph (e)(3)(i) of this sec-
tion (relating to foreign inter-
mediaries), §1.1441-5(c)(2)(iv), (c)(3)(iii),
and (e)(3)(iv) (relating to flow-through
entities), a Form 8233 described in
§1.1441-4(b)(2), a Form W-9 as described
in paragraph (d) of this section, a
statement described in §1.871-14(c)(2)(v)
(relating to portfolio interest), or any
other certificates that under the Inter-
nal Revenue Code or regulations cer-
tifies or establishes the status of a
payee or beneficial owner as a U.S. or
a foreign person.

(17) Documentary evidence; other ap-
propriate documentation. The terms doc-
umentary evidence or other appropriate
documentation refer to documents other
than a withholding certificate that
may be provided for payments made
outside the United States to offshore
accounts or any other evidence that
under the Internal Revenue Code or
regulations certifies or establishes the
status of a payee or beneficial owner as
a U.S. or foreign person. See 8§1.1441-
6(b)(2), (c)(3) and (4) (relating to treaty
benefits), and 1.6049-5(c)(1) and (4) (re-
lating to chapter 61 reporting). Also see
§1.1441-4(a)(3)(ii) regarding documen-
tary evidence for notional principal
contracts.

(18) Documentation. The term docu-
mentation refers to both withholding
certificates, as defined in paragraph
(c)(16) of this section, and documentary
evidence or other appropriate docu-
mentation, as defined in paragraph
(c)(17) of this section.

(19) Payor. The term payor is defined
in §31.3406(a)-2 of this chapter and
§1.6049-4(a)(2) and generally includes a
withholding agent, as defined in
§1.1441-7(a). The term also includes any
person that makes a payment to an
intermediary, flow-through entity, or
U.S. branch that is not treated as a
U.S. person to the extent the inter-
mediary, flow-through, or U.S. branch
provides a Form W-9 or other appro-
priate information relating to a payee
so that the payment can be reported
under chapter 61 of the Internal Rev-
enue Code and, if required, subject to
backup withholding under section 3406.
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This latter rule does not preclude the
intermediary, flow-through entity, or
U.S. branch from also being a payor.

(20) Exempt recipient. The term exempt
recipient means a person that is exempt
from reporting under chapter 61 of the
Internal Revenue Code and backup
withholding under section 3406 and that
is described in 8§81.6041-3(q), 1.6045-
2(b)(2)(i), and 1.6049-4(c)(1)(ii), and
§5f.6045-1(c)(3)(1)(B) of this chapter. Ex-
empt recipients are not exempt from
withholding under chapter 3 of the In-
ternal Revenue Code unless they are
U.S. persons or foreign persons entitled
to an exemption from withholding
under chapter 3.

(21) Non-exempt recipient. A non-ex-
empt recipient is any person that is not
an exempt recipient under paragraph
(c)(20) of this section.

(22) Reportable amounts.
amounts are defined in
(e)(3)(vi) of this section.

(23) Flow-through entity. A flow-
through entity means any entity that is
described in this paragraph (c)(23) and
that may provide documentation on be-
half of others to a withholding agent.
The entities described in this para-
graph are a foreign partnership (other
than a withholding foreign partner-
ship), a foreign simple trust (other
than a withholding foreign trust) that
is described in paragraph (c)(24) of this
section, a foreign grantor trust (other
than a withholding foreign trust) that
is described in paragraph (c)(25) of this
section, or, for any payments for which
a reduced rate of withholding under an
income tax treaty is claimed, any enti-
ty to the extent the entity is consid-
ered to be fiscally transparent under
section 894 with respect to the payment
by an interest holder’s jurisdiction.

(24) Foreign simple trust. A foreign sim-
ple trust is a foreign trust that is de-
scribed in section 651(a).

(25) Foreign complex trust. A foreign
complex trust is a foreign trust other
than a trust described in section 651(a)
or sections 671 through 679.

(26) Foreign grantor trust. A foreign
grantor trust is a foreign trust but only
to the extent all or a portion of the in-
come of the trust is treated as owned
by the grantor or another person under
sections 671 through 679.

Reportable
paragraph
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(27) Partnership. The term partnership
means any entity treated as a partner-
ship under §301.7701-2 or -3 of this chap-
ter.

(28) Nonwithholding foreign partner-
ship. A nonwithholding foreign partner-
ship is a foreign partnership that is not
a withholding foreign partnership, as
defined in §1.1441-5(c)(2)(i).

(29) Withholding foreign partnership. A
withholding foreign partnership is de-
fined in §1.1441-5(c)(2)(i).

(d) Beneficial owner’s or payee’s claim
of U.S. status—(1) In general. Under
paragraph (b)(1) of this section, a with-
holding agent is not required to with-
hold under chapter 3 of the Code on
payments to a U.S. payee, to a person
presumed to be a U.S. payee in accord-
ance with the provisions of paragraph
(b)(3) of this section, or to a person
that the withholding agent may treat
as a U.S. beneficial owner of the pay-
ment. Absent actual knowledge or rea-
son to know otherwise, a withholding
agent may rely on the provisions of
this paragraph (d) in order to deter-
mine whether to treat a payee or bene-
ficial owner as a U.S. person.

(2) Payments for which a Form W-9 is
otherwise required. A withholding agent
may treat as a U.S. payee any person
who is required to furnish a Form W-9
and who furnishes it in accordance
with the procedures described in
§§31.3406(d)-1 through 31.3406(d)-5 of
this chapter (including the require-
ment that the payee furnish its tax-
payer identifying number (TIN)) if the
withholding agent meets all the re-
quirements described in §31.3406(h)-3(e)
of this chapter regarding reliance by a
payor on a Form W-9. Providing a
Form W-9 or valid substitute form
shall serve as a statement that the per-
son whose name is on the form is a U.S.
person. Therefore, a foreign person, in-
cluding a U.S. branch treated as a U.S.
person under paragraph (b)(2)(iv) of
this section, shall not provide a Form
W-9. A U.S. branch of a foreign person
may establish its status as a foreign
person exempt from reporting under
chapter 61 and backup withholding
under section 3406 by providing a with-
holding certificate on Form W-8.

(3) Payments for which a Form W-9 is
not otherwise required. In the case of a
payee who is not required to furnish a
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Form W-9 under section 3406 (e.g., a
person exempt from reporting under
chapter 61 of the Internal Revenue
Code), the withholding agent may treat
the payee as a U.S. payee if the payee
provides the withholding agent with a
Form W-9 or a substitute form de-
scribed in §31.3406(h)-3(c)(2) of this
chapter (relating to forms for exempt
recipients) that contains the payee’s
name, address, and TIN. The form must
be signed under penalties of perjury by
the payee if so required by the form or
by §31.3406(h)-3 of this chapter. Pro-
viding a Form W-9 or valid substitute
form shall serve as a statement that
the person whose name is on the cer-
tificate is a U.S. person. A Form W-9 or
valid substitute form shall not be pro-
vided by a foreign person, including
any U.S. branch of a foreign person
whether or not the branch is treated as
a U.S. person under paragraph (b)(2)(iv)
of this section. See paragraph (e)(3)(v)
of this section for withholding certifi-
cates provided by U.S. branches de-
scribed in paragraph (b)(2)(iv) of this
section. The procedures described in
§31.3406(h)-2(a) of this chapter shall
apply to payments to joint payees. A
withholding agent that receives a
Form W-9 to satisfy this paragraph
(d)(3) must retain the form in accord-
ance with the provisions of §31.3406(h)-
3(g) of this chapter, if applicable, or of
paragraph (e)(4)(iii) of this section (re-
lating to the retention of withholding
certificates) if §31.3406(h)-3(g) of this
chapter does not apply. The rules of
this paragraph (d)(3) are only intended
to provide a method by which a with-
holding agent may determine that a
payee is a U.S. person and do not oth-
erwise impose a requirement that docu-
mentation be furnished by a person
who is otherwise treated as an exempt
recipient for purposes of the applicable
information reporting provisions under
chapter 61 of the Internal Revenue
Code (e.g., §1.6049-4(c)(1)(ii) for pay-
ments of interest).

(4) When a payment to an intermediary
or flow-through entity may be treated as
made to a U.S. payee. A withholding
agent that makes a payment to an
intermediary (whether a qualified
intermediary or nonqualified inter-
mediary), a flow-through entity, or a
U.S. branch described in paragraph
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(b)(2)(iv) of this section may treat the
payment as made to a U.S. payee to
the extent that, prior to the payment,
the withholding agent can reliably as-
sociate the payment with a Form W-9
described in paragraph (d)(2) or (3) of
this section attached to a valid inter-
mediary, flow-through, or U.S. branch
withholding certificate described in
paragraph (e)(3)(i) of this section or to
the extent the withholding agent can
reliably associate the payment with a
Form W-8 described in paragraph
(©)(3)(v) of this section that evidences
an agreement to treat a U.S. branch
described in paragraph (b)(2)(iv) of this
section as a U.S. person. In addition, a
withholding agent may treat the pay-
ment as made to a U.S. payee only if it
complies with the electronic confirma-
tion procedures described in paragraph
(e)(4)(v) of this section, if required, and
it has not been notified by the IRS that
any of the information on the with-
holding certificate or other docu-
mentation is incorrect or unreliable. In
the case of a Form W-9 that is required
to be furnished for a reportable pay-
ment that may be subject to backup
withholding, the withholding agent
may be notified in accordance with sec-
tion 3406(a)(1)(B) and the regulations
under that section. See applicable pro-
cedures under section 3406(a)(1)(B) and
the regulations under that section for
payors who have been notified with re-
gard to such a Form W-9. Withholding
agents who have been notified in rela-
tion to other Forms W-9, including
under section 6724(b) pursuant to sec-
tion 6721, may rely on the withholding
certificate or other documentation
only to the extent provided under pro-
cedures as prescribed by the IRS (see
§601.601(d)(2) of this chapter).

(e) Beneficial owner’s claim of foreign
status—(1) Withholding agent’s reliance—
(i) In general. Absent actual knowledge
or reason to know otherwise, a with-
holding agent may treat a payment as
made to a foreign beneficial owner in
accordance with the provisions of para-
graph (e)(1)(ii) of this section. See
paragraph (e)(4)(viii) of this section for
applicable reliance rules. See para-
graph (b)(4) of this section for a de-
scription of payments for which a
claim of foreign status is relevant for
purposes of claiming a reduced rate of
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withholding for purposes of section
1441, 1442, or 1443. See paragraph (b)(5)
of this section for a list of payments
for which a claim of foreign status is
relevant for other purposes, such as
claiming an exemption from informa-
tion reporting under chapter 61 of the
Code.

(ii) Payments that a withholding agent
may treat as made to a foreign person
that is a beneficial owner—(A) General
rule. The withholding agent may treat
a payment as made to a foreign person
that is a beneficial owner if it complies
with the requirements described in
paragraph (e)(1)(ii)(B) of this section
and, then, only to the extent—

(1) That the withholding agent can
reliably associate the payment with a
beneficial owner withholding certifi-
cate described in paragraph (e)(2) of
this section furnished by the person
whose name is on the certificate or at-
tached to a valid foreign intermediary,
flow-through, or U.S. branch with-
holding certificate;

(2) That the payment is made outside
the United States (within the meaning
of §1.6049-5(e)) to an offshore account
(within the meaning of §1.6049-5(c)(1))
and the withholding agent can reliably
associate the payment with documen-
tary evidence described in 8§§81.1441-
6(c)(3) or (4), or 1.6049-5(c)(1) relating to
the beneficial owner;

(3) That the withholding agent can
reliably associate the payment with a
valid qualified intermediary with-
holding certificate, as described in
paragraph (e)(3)(ii) of this section, and
the qualified intermediary has pro-
vided sufficient information for the
withholding agent to allocate the pay-
ment to a withholding rate pool other
than a withholding rate pool or pools
established for U.S. non-exempt recipi-
ents;

(4) That the withholding agent can
reliably associate the payment with a
withholding certificate described in
§1.1441-5(c)(3)(iii) or (e)(5)(iii) from a
flow-through entity claiming the in-
come is effectively connected income;

(5) That the withholding agent iden-
tifies the payee as a U.S. branch de-
scribed in paragraph (b)(2)(iv) of this
section, the payment to which it treats
as effectively connected income in ac-
cordance with §1.1441-4(a) (2)(ii) or (3);
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(6) That the withholding agent iden-
tifies the payee as an international or-
ganization (or any wholly-owned agen-
cy or instrumentality thereof) as de-
fined in section 7701(a)(18) that has
been designated as such by executive
order (pursuant to 22 U.S.C. 288
through 288(f)); or

(7) That the withholding agent pays
interest from bankers’ acceptances and
identifies the payee as a foreign cen-
tral bank of issue (as defined in §1.861-
2(b)(4)).

(B) Additional requirements. In order
for a payment described in paragraph
(e)(1)(ii)(A) of this section to be treated
as made to a foreign beneficial owner,
the withholding agent must hold the
documentation (if required) prior to
the payment, comply with the elec-
tronic confirmation procedures de-
scribed in paragraph (e)(4)(v) of this
section (if required), and must not have
been notified by the IRS that any of
the information on the withholding
certificate or other documentation is
incorrect or unreliable. If the with-
holding agent has been so notified, it
may rely on the withholding certificate
or other documentation only to the ex-
tent provided under procedures pre-
scribed by the IRS (see §601.601(d)(2) of
this chapter). See paragraph (b)(2)(vii)
of this section for rules regarding reli-
able association of a payment with a
withholding certificate or other appro-
priate documentation.

(2) Beneficial owner withholding certifi-
cate—(i) In general. A beneficial owner
withholding certificate is a statement
by which the beneficial owner of the
payment represents that it is a foreign
person and, if applicable, claims a re-
duced rate of withholding under sec-
tion 1441. A separate withholding cer-
tificate must be submitted to each
withholding agent. If the beneficial
owner receives more than one type of
payment from a single withholding
agent, the beneficial owner may have
to submit more than one withholding
certificate to the single withholding
agent for the different types of pay-
ments as may be required by the appli-
cable forms and instructions, or as the
withholding agent may require (such as
to facilitate the withholding agent’s
compliance with its obligations to de-
termine withholding under this section
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or the reporting of the amounts under
§1.1461-1 (b) and (c)). For example, if a
beneficial owner claims that some but
not all of the income it receives is ef-
fectively connected with the conduct of
a trade or business in the United
States, it may be required to submit
two separate withholding certificates,
one for income that is not effectively
connected and one for income that is so
connected. See §1.1441-6(b)(2) for spe-
cial rules for determining who must
furnish a beneficial owner withholding
certificate when a benefit is claimed
under an income tax treaty. See para-
graph (e)(4)(ix) of this section for reli-
ance rules in the case of certificates
held by another person or at a different
branch location of the same person.

(if) Requirements for validity of certifi-
cate. A beneficial owner withholding
certificate is valid only if it is provided
on a Form W-8, or a Form 8233 in the
case of personal services income de-
scribed in §1.1441-4(b) or certain schol-
arship or grant amounts described in
§1.1441-4(c) (or a substitute form de-
scribed in paragraph (e)(4)(vi) of this
section, or such other form as the IRS
may prescribe). A Form W-8 is valid
only if its validity period has not ex-
pired, it is signed under penalties of
perjury by the beneficial owner, and it
contains all of the information re-
quired on the form. The required infor-
mation is the beneficial owner’s name,
permanent residence address, and TIN
(if required), the country under the
laws of which the beneficial owner is
created, incorporated, or governed (if a
person other than an individual), the
classification of the entity, and such
other information as may be required
by the regulations under section 1441 or
by the form or accompanying instruc-
tions in addition to, or in lieu of, the
information described in this para-
graph (e)(2)(ii). A person’s permanent
residence address is an address in the
country where the person claims to be
a resident for purposes of that coun-
try’s income tax. In the case of a cer-
tificate furnished in order to claim a
reduced rate of withholding under an
income tax treaty, the residence must
be determined in the manner pre-
scribed under the applicable treaty.
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See §1.1441-6(b). The address of a finan-
cial institution with which the bene-
ficial owner maintains an account, a
post office box, or an address used sole-
ly for mailing purposes is not a resi-
dence address for this purpose. If the
beneficial owner is an individual who
does not have a tax residence in any
country, the permanent residence ad-
dress is the place at which the bene-
ficial owner normally resides. If the
beneficial owner is not an individual
and does not have a tax residence in
any country, then the permanent resi-
dence address is the place at which the
person maintains its principal office.
See paragraph (e)(4)(vii) of this section
for circumstances in which a TIN is re-
quired on a beneficial owner with-
holding certificate. See paragraph
(F)(2)(i) of this section for continued va-
lidity of certificates during a transi-
tion period.

(3) Intermediary, flow-through, or U.S.
branch withholding certificate—(i) In
general. An intermediary withholding
certificate is a Form W-8 by which a
payee represents that it is a foreign
person and that it is an intermediary
(whether a qualified or nonqualified
intermediary) with respect to a pay-
ment and not the beneficial owner. See
paragraphs (e)(3)(ii) and (iii) of this
section. A flow-through withholding
certificate is a Form W-8 used by a
flow-through entity as defined in para-
graph (c)(23) of this section. See
§1.1441-5(c)(3)(iii) (a nonwithholding
foreign partnership), §1.1441-5(e)(5)(iii)
(a foreign simple trust or foreign
grantor trust) or §1.1441-6(b)(2) (foreign
entity presenting claims on behalf of
its interest holders for a reduced rate
of withholding under an income tax
treaty). A U.S. branch certificate is a
Form W-8 furnished under paragraph
(e)(3)(v) of this section by a U.S. branch
described in paragraph (b)(2)(iv) of this
section. See paragraph (e)(4)(viii) of
this section for applicable reliance
rules.

(ii) Intermediary withholding certificate
from a qualified intermediary. A qualified
intermediary shall provide a qualified
intermediary withholding certificate
for reportable amounts received by the
qualified intermediary. See paragraph
(e)(3)(vi) of this section for the defini-
tion of reportable amount. A qualified
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intermediary withholding certificate is
valid only if it is furnished on a Form
W-8, an acceptable substitute form, or
such other form as the IRS may pre-
scribe, it is signed under penalties of
perjury by a person with authority to
sign for the qualified intermediary, its
validity has not expired, and it con-
tains the following information, state-
ment, and certifications—

(A) The name, permanent residence
address (as described in paragraph
(e)(2)(ii) of this section), qualified
intermediary employer identification
number (QI-EIN), and the country
under the laws of which the inter-
mediary is created, incorporated, or
governed. A qualified intermediary
that does not act in its capacity as a
qualified intermediary must not use its
QI-EIN. Rather the intermediary
should provide a nonqualified inter-
mediary withholding certificate, if it is
acting as an intermediary, and should
use the taxpayer identification num-
ber, if any, that it uses for all other
purposes;

(B) A certification that, with respect
to accounts it identifies on its with-
holding statement (as described in
paragraph (e)(5)(v) of this section), the
qualified intermediary is not acting for
its own account but is acting as a
qualified intermediary;

(C) A certification that the qualified
intermediary has provided, or will pro-
vide, a withholding statement as re-
quired by paragraph (e)(5)(v) of this
section; and

(D) Any other information, certifi-
cations, or statements as may be re-
quired by the form or accompanying
instructions in addition to, or in lieu
of, the information and certifications
described in this paragraph (e)(3)(ii) or
paragraph (e)(3)(v) of this section. See
paragraph (e)(5)(v) of this section for
the requirements of a withholding
statement associated with the qualified
intermediary withholding certificate.

(iii) Intermediary withholding certifi-
cate from a nonqualified intermediary. A
nonqualified intermediary shall pro-
vide a nonqualified intermediary with-
holding certificate for reportable
amounts received by the nonqualified
intermediary. See paragraph (e)(3)(vi)
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of this section for the definition of re-
portable amount. A nonqualified inter-
mediary withholding certificate is
valid only to the extent it is furnished
on a Form W-8, an acceptable sub-
stitute form, or such other form as the
IRS may prescribe, it is signed under
penalties of perjury by a person au-
thorized to sign for the nonqualified
intermediary, it contains the informa-
tion, statements, and certifications de-
scribed in this paragraph (e)(3)(iii) and
paragraph (e)(3)(iv) of this section, its
validity has not expired, and the with-
holding certificates and other appro-
priate documentation for all persons to
whom the certificate relates are associ-
ated with the certificate. Withholding
certificates and other appropriate doc-
umentation consist of beneficial owner
withholding certificates described in
paragraph (e)(2)(i) of this section,
intermediary and flow-through with-
holding certificates described in para-
graph (e)(3)(i) of this section, with-
holding foreign partnership certificates
described in §1.1441-5(c)(2)(iv), docu-
mentary evidence described in §§1.1441-
6(c)(3) or (4) and 1.6049-5(c)(1), and any
other documentation or certificates ap-
plicable under other provisions of the
Internal Revenue Code or regulations
that certify or establish the status of
the payee or beneficial owner as a U.S.
or a foreign person. If a nonqualified
intermediary is acting on behalf of an-
other nonqualified intermediary or a
flow-through entity, then the non-
qualified intermediary must associate
with its own withholding certificate
the other nonqualified intermediary
withholding certificate or the flow-
through withholding certificate and
separately identify all of the with-
holding certificates and other appro-
priate documentation that are associ-
ated with the withholding certificate of
the other nonqualified intermediary or
flow-through entity. Nothing in this
paragraph (e)(3)(iii) shall require an
intermediary to furnish original docu-
mentation. Copies of certificates or
documentary evidence may be trans-
mitted to the U.S. withholding agent,
in which case the nonqualified inter-
mediary must retain the original docu-
mentation for the same time period
that the copy is required to be retained
by the withholding agent under para-
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graph (e)(4)(iii) of this section and
must provide it to the withholding
agent upon request. For purposes of
this paragraph (e)(3)(iii), a valid inter-
mediary withholding certificate also
includes a statement described in
§1.871-14(c)(2)(v) furnished for interest
to qualify as portfolio interest for pur-
poses of sections 871(h) and 881(c). The
information and certifications required
on a Form W-8 described in this para-
graph (e)(3)(iii) are as follows—

(A) The name and permanent resi-
dent address (as described in paragraph
(e)(2)(ii) of this section) of the non-
qualified intermediary, and the coun-
try under the laws of which the non-
qualified intermediary is created, in-
corporated, or governed;

(B) A certification that the non-
qualified intermediary is not acting for
its own account;

(C) If the nonqualified intermediary
withholding certificate is used to
transmit withholding certificates or
other appropriate documentation for
more than one person on whose behalf
the nonqualified intermediary is act-
ing, a withholding statement associ-
ated with the Form W-8 that provides
all the information required by para-
graph (e)(3)(iv) of this section; and

(D) Any other information, certifi-
cations, or statements as may be re-
quired by the form or accompanying
instructions in addition to, or in lieu
of, the information, certifications, and
statements described in this paragraph
(e)(3)(iii) or paragraph (e)(5)(iv) of this
section.

(iv) Withholding statement provided by
nonqualified intermediary—(A) In gen-
eral. A nonqualified intermediary shall
provide a withholding statement re-
quired by this paragraph (e)(3)(iv) to
the extent the nonqualified inter-
mediary is required to furnish, or does
furnish, documentation for payees on
whose behalf it receives reportable
amounts (as defined in paragraph
(e)(3)(vi) of this section) or to the ex-
tent it otherwise provides the docu-
mentation of such payees to a with-
holding agent. A nonqualified inter-
mediary is not required to disclose in-
formation regarding persons for whom
it collects reportable amounts unless it
has actual knowledge that any such
person is a U.S. non-exempt recipient
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as defined in paragraph (c)(21) of this
section. Information regarding U.S.
non-exempt recipients required under
this paragraph (e)(3)(iv) must be pro-
vided irrespective of any requirement
under foreign law that prohibits the
disclosure of the identity of an account
holder of a nonqualified intermediary
or financial information relating to
such account holder. Although a non-
qualified intermediary is not required
to provide documentation and other in-
formation required by this paragraph
(e)(3)(iv) for persons other than U.S.
non-exempt recipients, a withholding
agent that does not receive documenta-
tion and such information must apply
the presumption rules of paragraph (b)
of this section, §§1.1441-5(d) and (e)(6)
and 1.6049-5(d) or the withholding agent
shall be liable for tax, interest, and
penalties. A withholding agent must
apply the presumption rules even if it
is not required under chapter 61 of the
Internal Revenue Code to obtain docu-
mentation to treat a payee as an ex-
empt recipient and even though it has
actual knowledge that the payee is a
U.S. person. For example, if a non-
qualified intermediary fails to provide
a withholding agent with a Form W-9
for an account holder that is a U.S. ex-
empt recipient, the withholding agent
must presume (even if it has actual
knowledge that the account holder is a
U.S. exempt recipient), that the ac-
count holder is an undocumented for-
eign person with respect to amounts
subject to withholding. See paragraph
(b)(3)(v) of this section for applicable
presumptions. Therefore, the with-
holding agent must withhold 30 percent
from the payment even though if a
Form W-9 had been provided, no with-
holding or reporting on the payment
attributable to a U.S. exempt recipient
would apply. Further, a nonqualified
intermediary that fails to provide the
documentation and the information
under this paragraph (e)(3)(iv) for an-
other withholding agent to report the
payments on Forms 1042-S and Forms
1099 is not relieved of its responsibility
to file information returns. See para-
graph (b)(6) of this section. Therefore,
unless the nonqualified intermediary
itself files such returns and provides
copies to the payees, it shall be liable
for penalties under sections 6721 (fail-
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ure to file information returns), and
6722 (failure to furnish payee state-
ments), including the penalties under
those sections for intentional failure to
file information returns. In addition,
failure to provide either the docu-
mentation or the information required
by this paragraph (e)(3)(iv) results in a
payment not being reliably associated
with valid documentation. Therefore,
the beneficial owners of the payment
are not entitled to reduced rates of
withholding and if the full amount re-
quired to be held under the presump-
tion rules is not withheld by the with-
holding agent, the nonqualified inter-
mediary must withhold the difference
between the amount withheld by the
withholding agent and the amount re-
quired to be withheld. Failure to with-
hold shall result in the nonqualified
intermediary being liable for tax under
section 1461, interest, and penalties, in-
cluding penalties under section 6656
(failure to deposit) and section 6672
(failure to collect and pay over tax).

(B) General requirements. A with-
holding statement must be provided
prior to the payment of a reportable
amount and must contain the informa-
tion specified in paragraph (e)(3)(iv)(C)
of this section. The statement must be
updated as often as required to keep
the information in the withholding
statement correct prior to each subse-
quent payment. The withholding state-
ment forms an integral part of the
withholding certificate provided under
paragraph (e)(3)(iii) of this section, and
the penalties of perjury statement pro-
vided on the withholding certificate
shall apply to the withholding state-
ment. The withholding statement may
be provided in any manner the non-
qualified intermediary and the with-
holding agent mutually agree, includ-
ing electronically. If the withholding
statement is provided electronically,
there must be sufficient safeguards to
ensure that the information received
by the withholding agent is the infor-
mation sent by the nonqualified inter-
mediary and all occasions of user ac-
cess that result in the submission or
modification of the withholding state-
ment information must be recorded. In
addition, an electronic system must be
capable of providing a hard copy of all
withholding statements provided by
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the nonqualified intermediary. A with-
holding agent will be liable for tax, in-
terest, and penalties in accordance
with paragraph (b)(7) of this section to
the extent it does not follow the pre-
sumption rules of paragraph (b)(3) of
this section or §§1.1441-5(d) and (e)(6),
and 1.6049-5(d) for any payment of a re-
portable amount, or portion thereof,
for which it does not have a valid with-
holding statement prior to making a
payment.

(C) Content of withholding statement.
The withholding statement provided by
a nonqualified intermediary must con-
tain the information required by this
paragraph (e)(3)(iv)(C).

(1) The withholding statement must
contain the name, address, TIN (if any)
and the type of documentation (docu-
mentary evidence, Form W-9, or type
of Form W-8) for every person from
whom documentation has been re-
ceived by the nonqualified inter-
mediary and provided to the with-
holding agent and whether that person
is a U.S. exempt recipient, a U.S. non-
exempt recipient, or a foreign person.
See paragraphs (c)(2), (20), and (21) of
this section for the definitions of for-
eign person, U.S. exempt recipient, and
U.S. non-exempt recipient. In the case
of a foreign person, the statement must
indicate whether the foreign person is
a beneficial owner or an intermediary,
flow-through entity, or U.S. branch de-
scribed in paragraph (b)(2)(iv) of this
section and include the type of recipi-
ent, based on recipient codes used for
filing Forms 1042-S, if the foreign per-
son is a recipient as defined in §1.1461-
1(e)()(ii).

(2) The withholding statement must
allocate each payment, by income
type, to every payee (including U.S. ex-
empt recipients) for whom documenta-
tion has been provided. Any payment
that cannot be reliably associated with
valid documentation from a payee
shall be treated as made to an un-
known payee in accordance with the
presumption rules of paragraph (b) of
this section and §§1.1441-5(d) and (e)(6)
and 1.6049-5(d). For this purpose, a type
of income is determined by the types of
income required to be reported on
Forms 1042-S or 1099, as appropriate.
Notwithstanding the preceding sen-
tence, deposit interest (including origi-
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nal issue discount) described in section
871(i)(2)(A) or 881(d) and interest or
original issue discount on short-term
obligations as described in section
871(g)(1)(B) or 881(e) is only required to
be allocated to the extent it is required
to be reported on Form 1099 or Form
1042-S. See §1.6049-8 (regarding report-
ing of bank deposit interest to certain
foreign persons). If a payee receives in-
come through another nonqualified
intermediary, flow-through entity, or
U.S. branch described in paragraph
(©)(2)(iv) of this section (other than a
U.S. branch treated as a U.S. person),
the withholding statement must also
state, with respect to the payee, the
name, address, and TIN, if known, of
the other nonqualified intermediary or
U.S. branch from which the payee di-
rectly receives the payment or the
flow-through entity in which the payee
has a direct ownership interest. If an-
other nonqualified intermediary, flow-
through entity, or U.S. branch fails to
allocate a payment, the name of the
nonqualified intermediary, flow-
through entity, or U.S. branch that
failed to allocate the payment shall be
provided with respect to such payment.

(3) If a payee is identified as a foreign
person, the nonqualified intermediary
must specify the rate of withholding to
which the payee is subject, the payee’s
country of residence and, if a reduced
rate of withholding is claimed, the
basis for that reduced rate (e.g., treaty
benefit, portfolio interest, exempt
under section 501(c)(3), 892, or 895). The
allocation statement must also include
the taxpayer identification numbers of
those foreign persons for whom such a
number is required under paragraph
(e)(4)(vii) of this section or §1.1441-
6(b)(1) (regarding claims for treaty ben-
efits). In the case of a claim of treaty
benefits, the nonqualified
intermediary’s withholding statement
must also state whether the limitation
on benefits and section 894 statements
required by §1.1441-6(c)(5) have been
provided, if required, in the beneficial
owner’s Form W-8 or associated with
such owner’s documentary evidence.

(4) The withholding statement must
also contain any other information the
withholding agent reasonably requests
in order to fulfill its obligations under
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chapter 3, chapter 61 of the Internal
Revenue Code, and section 3406.

(D) Alternative procedures—(1) In gen-
eral. Under the alternative procedures
of this paragraph (e)(3)(iv)(D), a non-
qualified intermediary may provide in-
formation allocating a payment of a
reportable amount to each payee (in-
cluding U.S. exempt recipients) other-
wise required under paragraph
©)(3)(iv)(B)(2) of this section after a
payment is made. To use the alter-
native procedure of this paragraph
(©)@3)(iv)(D), the nonqualified inter-
mediary must inform the withholding
agent on a statement associated with
its nonqualified intermediary with-
holding certificate that it is using the
procedure under this paragraph
(©)(3)(iv)(D) and the withholding agent
must agree to the procedure. If the re-
quirements of the alternative proce-
dure are met, a withholding agent, in-
cluding the nonqualified intermediary
using the procedures, can treat the
payment as reliably associated with
documentation and, therefore, the pre-
sumption rules of paragraph (b)(3) of
this section and §§1.1441-5(d) and (e)(6)
and 1.6049-5(d) do not apply even
though information allocating the pay-
ment to each payee has not been re-
ceived prior to the payment. See para-
graph (e)(3)(iv)(D)(7) of this section,
however, for a nonqualified
intermediary’s liability for tax and
penalties if the requirements of this
paragraph (e)(3)(iv)(D) are not met.
These alternative procedures shall not
be used for payments that are allocable
to U.S. non-exempt recipients. There-
fore, a nonqualified intermediary is re-
quired to provide a withholding agent
with information allocating payments
of reportable amounts to U.S. non-ex-
empt recipients prior to the payment
being made by the withholding agent.

(2) Withholding rate pools. In place of
the information required in paragraph
(©)(3)(iv)(C)(2) of this section allocating
payments to each payee, the non-
qualified intermediary must provide a
withholding agent with withholding
rate pool information prior to the pay-
ment of a reportable amount. The
withholding statement must contain
all other information required by para-
graph (e)(3)(iv)(C) of this section. Fur-
ther, each payee listed in the with-
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holding statement must be assigned to
an identified withholding rate pool. To
the extent a nonqualified intermediary
is required to, or does provide, docu-
mentation, the alternative procedures
do not relieve the nonqualified inter-
mediary from the requirement to pro-
vide documentation prior to the pay-
ment being made. Therefore, with-
holding certificates or other appro-
priate documentation and all informa-
tion required by paragraph (e)(3)(iv)(C)
of this section (other than allocation
information) must be provided to a
withholding agent before any new
payee receives a reportable amount. In
addition, the withholding statement
must be updated by assigning a new
payee to a withholding rate pool prior
to the payment of a reportable amount.
A withholding rate pool is a payment
of a single type of income, determined
in accordance with the categories of in-
come used to file Form 1042-S, that is
subject to a single rate of withholding.
A withholding rate pool may be estab-
lished by any reasonable method to
which the nonqualified intermediary
and a withholding agent agree (e.g., by
establishing a separate account for a
single withholding rate pool, or by di-
viding a payment made to a single ac-
count into portions allocable to each
withholding rate pool). The non-
qualified intermediary shall determine
withholding rate pools based on valid
documentation or, to the extent a pay-
ment cannot be reliably associated
with valid documentation, the pre-
sumption rules of paragraph (b)(3) of
this section and §§1.1441-5(d) and (e)(6)
and 1.6049-5(d).

(3) Allocation information. The non-
qualified intermediary must provide
the withholding agent with sufficient
information to allocate the income in
each withholding rate pool to each
payee (including U.S. exempt recipi-
ents) within the pool no later than
January 31 of the year following the
year of payment. Any payments that
are not allocated to payees for whom
documentation has been provided shall
be allocated to an undocumented payee
in accordance with the presumption
rules of paragraph (b)(3) of this section
and §§1.1441-5(d) and (e)(6) and 1.6049-
5(d). Notwithstanding the preceding
sentence, deposit interest (including
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original issue discount) described in
section 871(i)(2)(A) or 881(d) and inter-
est or original issue discount on short-
term obligations as described in sec-
tion 871(g)(1)(B) or 881(e) is not required
to be allocated to a U.S. exempt recipi-
ent or a foreign payee, except as re-
quired under §1.6049-8 (regarding re-
porting of deposit interest paid to cer-
tain foreign persons).

(4) Failure to provide allocation infor-
mation. If a nonqualified intermediary
fails to provide allocation information,
if required, by January 31 for any with-
holding rate pool, a withholding agent
shall not apply the alternative proce-
dures of this paragraph (e)(3)(iv)(D) to
any payments of reportable amounts
paid after January 31 in the taxable
year following the calendar year for
which allocation information was not
given and any subsequent taxable year.
Further, the alternative procedures
shall be unavailable for any other with-
holding rate pool even though alloca-
tion information was given for that
other pool. Therefore, the withholding
agent must withhold on a payment of a
reportable amount in accordance with
the presumption rules of paragraph
(b)(3) of this section, and §§1.1441-5(d)
and (e)(6) and 1.6049-5(d), unless the
nonqualified intermediary provides all
of the information, including informa-
tion sufficient to allocate the payment
to each specific payee, required by
paragraph (e)(3)(iv)(A) through (C) of
this section prior to the payment. A
nonqualified intermediary must allo-
cate at least 90 percent of the income
required to be allocated for each with-
holding rate pool or the nonqualified
intermediary will be treated as having
failed to provide allocation informa-
tion for purposes of this paragraph
(©)3)(iv)(D). See paragraph
(©)(3)(iv)(D)(7) of this section for liabil-
ity for tax and penalties if a non-
qualified intermediary fails to provide
allocation information in whole or in
part.

(5) Cure provision. A nonqualified
intermediary may cure any failure to
provide allocation information by pro-
viding the required allocation informa-
tion to the withholding agent no later
than February 14 following the cal-
endar year of payment. If the with-
holding agent receives the allocation
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information by that date, it may apply
the adjustment procedures of §1.1461-2
to any excess withholding for pay-
ments made on or after February 1 and
on or before February 14. Any non-
qualified intermediary that fails to
cure by February 14, may request the
ability to use the alternative proce-
dures of this paragraph (e)(3)(iv)(D) by
submitting a request, in writing, to the
Assistant Commissioner (Inter-
national). The request must state the
reason that the nonqualified inter-
mediary did not comply with the alter-
native procedures of this paragraph
(©)@3)(iv)(D) and steps that the non-
qualified intermediary has taken, or
will take, to ensure that no failures
occur in the future. If the Assistant
Commissioner (International) deter-
mines that the alternative procedures
of this paragraph (e)(3)(iv)(D) may
apply, a determination to that effect
will be issued by the IRS to the non-
qualified intermediary.

(6) Form 1042-S reporting in case of al-
location failure. If a nonqualified inter-
mediary fails to provide allocation in-
formation by February 14 following the
year of payment for a withholding rate
pool, the withholding agent must file
Forms 1042-S for payments made to
each payee in that pool (other than
U.S. exempt recipients) in the prior
calendar year by pro rating the pay-
ment to each payee (including U.S. ex-
empt recipients) listed in the with-
holding statement for that withholding
rate pool. If the nonqualified inter-
mediary fails to allocatel0 percent or
less of an amount required to be allo-
cated for a withholding rate pool, a
withholding agent shall report the
unallocated amount as paid to a single
unknown payee in accordance with the
presumption rules of paragraph (b) of
this section and §§1.1441-5(d) and (e)(6)
and 1.6049-5(d). The portion of the pay-
ment that can be allocated to specific
recipients, as defined in §1.1461-
1(c)(1)(ii), shall be reported to each re-
cipient in accordance with the rules of
§1.1461-1(c).

(7) Liability for tax, interest, and pen-
alties. If a nonqualified intermediary
fails to provide allocation information
by February 14 following the year of
payment for all or a portion of the pay-
ments made to any withholding rate
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pool, the withholding agent from whom
the nonqualified intermediary received
payments of reportable amounts shall
not be liable for any tax, interest, or
penalties, due solely to the errors or
omissions of the nonqualified inter-
mediary. See §1.1441-7(b)(2) through
(10) for the due diligence requirements
of a withholding agent. Because failure
by the nonqualified intermediary to
provide allocation information results
in a payment not being reliably associ-
ated with valid documentation, the
beneficial owners for whom the non-
qualified intermediary acts are not en-
titled to a reduced rate of withholding.
Therefore, the nonqualified inter-
mediary, as a withholding agent, shall
be liable for any tax not withheld by
the withholding agent in accordance
with the presumption rules, interest on
the under withheld tax if the non-
qualified intermediary fails to pay the
tax timely, and any applicable pen-
alties, including the penalties under
sections 6656 (failure to deposit), 6721
(failure to file information returns)
and 6722 (failure to file payee state-
ments). Failure to provide allocation
information for more than 10 percent of
the payments made to a particular
withholding rate pool will be presumed
to be an intentional failure within the
meaning of sections 6721(e) and 6722(c).
The nonqualified intermediary may
rebut the presumption.

(8) Applicability to flow-through entities
and certain U.S. branches. See para-
graph (e)(3)(v) of this section and
§1.1441-5(c)(3)(iv) and (e)(5)(iv) for the
applicability of this paragraph (e)(3)(iv)
to U.S. branches described in para-
graph (b)(2)(iv) of this section (other
than U.S. branches treated as U.S. per-
sons) and flow-through entities.

(E) Notice procedures. The IRS may
notify a withholding agent that the al-
ternative procedures of paragraph
(©)(3)(iv)(D) of this section are not ap-
plicable to a specified nonqualified
intermediary, a U.S. branch described
in paragraph (b)(2)(iv) of this section,
or a flow-through entity. If a with-
holding agent receives such a notice, it
must commence withholding in accord-
ance with the presumption rules of
paragraph (b)(3) of this section and
§81.1441-5(d) and (e)(6) and 1.6049-5(d)
unless the nonqualified intermediary,
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U.S. branch, or flow-through entity
complies with the procedures in para-
graphs (e)(3)(iv)(A) through (C) of this
section. In addition, the IRS may no-
tify a withholding agent, in appro-
priate circumstances, that it must
apply the presumption rules of para-
graph (b)(3) of this section and §§1.1441-
5(d) and (e)(6) and 1.6049-5(d) to pay-
ments made to a nonqualified inter-
mediary, a U.S. branch, or a flow-
through entity even if the nonqualified
intermediary, U.S. branch or flow-
through entity provides allocation in-
formation prior to the payment. A
withholding agent that receives a no-
tice under this paragraph (e)(3)(iv)(E)
must commence withholding in accord-
ance with the presumption rules within
30 days of the date of the notice. The
IRS may withdraw its prohibition
against using the alternative proce-
dures of paragraph (e)(3)(iv)(D) of this
section, or its requirement to follow
the presumption rules, if the non-
qualified intermediary, U.S. branch, or
flow-through entity can demonstrate
to the satisfaction of the Assistant
Commissioner (International) or his
delegate that it is capable of com-
plying with the rules under chapter 3 of
the Internal Revenue Code and any
other conditions required by the As-
sistant Commissioner (International).
(v) Withholding certificate from certain
U.S. branches. A U.S. branch certificate
is a withholding certificate provided by
a U.S. branch described in paragraph
(b)(2)(iv) of this section that is not the
beneficial owner of the income. The
withholding certificate is provided
with respect to reportable amounts and
must state that such amounts are not
effectively connected with the conduct
of a trade or business in the United
States. The withholding certificate
must either transmit the appropriate
documentation for the persons for
whom the branch receives the payment
(i.e., as an intermediary) or be provided
as evidence of its agreement with the
withholding agent to be treated as a
U.S. person with respect to any pay-
ment associated with the certificate. A
U.S. branch withholding certificate is
valid only if it is furnished on a Form
W-8, an acceptable substitute form, or
such other form as the IRS may pre-
scribe, it is signed under penalties of
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perjury by a person authorized to sign
for the branch, its validity has not ex-
pired, and it contains the information,
statements, and certifications de-
scribed in this paragraph (e)(3)(v). If
the certificate is furnished to transmit
withholding certificates and other doc-
umentation, it must contain the infor-
mation, certifications, and statements
described in paragraphs (e)(3)(v)(A)
through (C) of this section and in para-
graphs (e)(3)(iii) and (iv) (alternative
procedures) of this section, applying
the term U.S. branch instead of the
term nonqualified intermediary. If the
certificate is furnished pursuant to an
agreement to treat the U.S. branch as
a U.S. person, the information and cer-
tifications required on the withholding
certificate are limited to the fol-
lowing—

(A) The name of the person of which
the branch is a part and the address of
the branch in the United States;

(B) A certification that the payments
associated with the certificate are not
effectively connected with the conduct
of its trade or business in the United
States; and

(C) Any other information, certifi-
cations, or statements as may be re-
quired by the form or accompanying
instructions in addition to, or in lieu
of, the information and certification
described in this paragraph (e)(3)(v).

(vi) Reportable amounts. For purposes
of chapter 3 of the Internal Revenue
Code, a nonqualified intermediary,
qualified intermediary, flow-through
entity, and U.S. branch described in
paragraph (b)(2)(iv) of this section
(other than a U.S. branch that agrees
to be treated as a U.S. person) must
provide a withholding certificate and
associated documentation and other in-
formation with respect to reportable
amounts. For purposes of the regula-
tions under chapter 3 of the Internal
Revenue Code, the term reportable
amount means an amount subject to
withholding within the meaning of
§1.1441-2(a), bank deposit interest (in-
cluding original issue discount) and
similar types of deposit interest de-
scribed in section 871(i)(2)(A) or 881(d)
that are from sources within the
United States, and any amount of in-
terest or original issue discount from
sources within the United States on

96

26 CFR Ch. | (4-1-04 Edition)

the redemption of certain short-term
obligations  described in  section
871(g)(1)(B) or  88l(e). Reportable
amounts shall not include amounts re-
ceived on the sale or exchange (other
than a redemption) of an obligation de-
scribed in section 871(g)(1)(B) or 881(e)
that is effected at an office outside the
United States. See §1.6045-1(g)(3) to de-
termine whether a sale is effected at an
office outside the United States. Re-
portable amounts also do not include
payments with respect to deposits with
banks and other financial institutions
that remain on deposit for a period of
two weeks or less, to amounts of origi-
nal issue discount arising from a sale

and repurchase transaction that is
completed within a period of two weeks
or less, or to amounts described in

§1.6049-5(b)(7), (10) or (11) (relating to
certain obligations issued in bearer
form). While short-term OID and bank
deposit interest are not subject to
withholding under chapter 3 of the In-
ternal Revenue Code, such amounts
may be subject to information report-
ing under section 6049 if paid to a U.S.
person who is not an exempt recipient
described in §1.6049-4(c)(1)(ii) and to
backup withholding under section 3406
in the absence of documentation. See
§1.6049-5(d)(3)(iii) for applicable proce-
dures when such amounts are paid to a
foreign intermediary.

(4) Applicable rules. The provisions in
this paragraph (e)(4) describe proce-
dures applicable to withholding certifi-
cates on Form W-8 or Form 8233 (or a
substitute form) or documentary evi-
dence furnished to establish foreign
status. These provisions do not apply
to Forms W-9 (or their substitutes).
For corresponding provisions regrading
Form W-9 (or a substitute form), see
section 3406 and the regulations under
that section.

(i) Who may sign the certificate. A
withholding certificate (or other ac-
ceptable substitute) may be signed by
any person authorized to sign a dec-
laration under penalties of perjury on
behalf of the person whose name is on
the certificate as provided in section
6061 and the regulations under that sec-
tion (relating to who may sign gen-
erally for an individual, estate, or
trust, which includes certain agents
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who may sign returns and other docu-
ments), section 6062 and the regula-
tions under that section (relating to
who may sign corporate returns), and
section 6063 and the regulations under
that section (relating to who may sign
partnership returns).

(ii) Period of validity—(A) Three-year
period. A withholding certificate de-
scribed in paragraph (e)(2)(i) of this
section, or a certificate described in
§1.871-14(c)(2)(v) (furnished to qualify
interest as portfolio interest for pur-
poses of sections 871(h) and 881(c)),
shall remain valid until the earlier of
the last day of the third calendar year
following the year in which the with-
holding certificate is signed or the day
that a change in circumstances occurs
that makes any information on the
certificate incorrect. For example, a
withholding certificate signed on Sep-
tember 30, 2001, remains valid through
December 31, 2004, unless cir-
cumstances change that make the in-
formation on the form no longer cor-
rect. Documentary evidence described
in 881.1441-6(c)(3) or (4) or 1.6049-5(c)(1)
shall remain valid until the earlier of
the last day of the third calendar year
following the year in which the docu-
mentary evidence is provided to the
withholding agent or the day that a
change in circumstances occurs that
makes any information on the docu-
mentary evidence incorrect.

(B) Indefinite validity period. Notwith-
standing paragraph (e)(4)(ii)(A) of this
section, the following certificates or
parts of certificates shall remain valid
until the status of the person whose
name is on the certificate is changed in
a way relevant to the certificate or cir-
cumstances change that make the in-
formation on the certificate no longer
correct:

(1) A withholding certificate de-
scribed in paragraph (e)(2)(ii) of this
section that is furnished with a TIN,
provided that the withholding agent re-
ports at least one payment annually to
the beneficial owner under §1.1461-1(c)
or the TIN furnished on the certificate
is reported to the IRS under the proce-
dures described in §1.1461-1(d). For ex-
ample, assume a withholding agent re-
ceives a Form W-8 in 2001 from a bene-
ficial owner with respect to an account
that contains bonds, the interest on
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which must be reported on Form 1042-
S under §1.1461-1(c). The Form W-8
contains a valid TIN and the with-
holding agent reports on Forms 1042-S
interest to the beneficial owner for 2001
through 2005. In 2005, the beneficial
owner sells some of the bonds. For pur-
poses of the exemption from Form 1099
reporting under §1.6045-1(g), the with-
holding agent may consider the Form
W-8 as valid, even though the payment
of the sales proceeds is not reportable
on Form 1042-S under §1.1461-1(c) and
even though the Form W-8 was pro-
vided more than three years pre-
viously.

(2) A certificate described in para-
graph (e)(3)(ii) of this section (a quali-
fied intermediary withholding certifi-
cate) but not including the withholding
certificates, documentary evidence,
statements or other information asso-
ciated with the certificate.

(3) A certificate described in para-
graph (e)(3)(iii) of this section (a non-
qualified intermediary certificate), but
not including the withholding certifi-
cates, documentary evidence, state-
ments or other information associated
with the certificate.

(4) A certificate described in para-
graph (e)(3)(v) of this section (a U.S.
branch withholding certificate), but
not including the withholding certifi-
cates, documentary evidence, state-
ments or other information associated
with the certificate.

(5) A certificate described in §1.1441-
5(c)(2)(iv) (dealing with a certificate
from a person representing to be a
withholding foreign partnership).

(6) A certificate described in §1.1441-
5(c)(3)(iii) (a withholding certificate
from a nonwithholding foreign partner-
ship) but not including the withholding
certificates, documentary evidence,
statements or other information re-
quired to be associated with the certifi-
cate.

(7) A certificate furnished by a person
representing to be an integral part of a
foreign government (within the mean-
ing of §1.892-2T(a)(2)) in accordance
with §1.1441-8(b), or by a person rep-
resenting to be a foreign central bank
of issue (within the meaning of §1.861-
2(b)(4)) or the Bank for International
Settlements in accordance with
§1.1441-8(c)(1).
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(8) A withholding certificate de-
scribed in §1.1441-5(e)(5)(iii) provided
by a foreign simple trust or a foreign
grantor trust to transmit documenta-
tion of beneficiaries or owners, but not
including the withholding certificates,
documentary evidence, statements or
other information associated with the
certificate.

(C) Withholding certificate for effec-
tively connected income. Notwith-
standing paragraph (e)(4)(ii)(B)(1) of
this section, the period of validity of a
withholding certificate furnished to a
withholding agent to claim a reduced
rate of withholding for income that is
effectively connected with the conduct
of a trade or business within the
United States shall be limited to the
three-year period described in para-
graph (e)(4)(ii)(A) of this section.

(D) Change in circumstances. If a
change in circumstances makes any in-
formation on a certificate or other doc-
umentation incorrect, then the person
whose name is on the certificate or
other documentation must inform the
withholding agent within 30 days of the
change and furnish a new certificate or
new documentation. A certificate or
documentation becomes invalid from
the date that the withholding agent
holding the certificate or documenta-
tion knows or has reason to know that
circumstances affecting the correct-
ness of the certificate or documenta-
tion have changed. However, a with-
holding agent may choose to apply the
provisions of paragraph (b)(3)(iv) of
this section regarding the 90-day grace
period as of that date while awaiting a
new certificate or documentation or
while seeking information regarding
changes, or suspected changes, in the
person’s circumstances. If an inter-
mediary (including a U.S. branch de-
scribed in paragraph (b)(2)(iv)(A) of
this section that passes through cer-
tificates to a withholding agent) or a
flow-through entity becomes aware
that a certificate or other appropriate
documentation it has furnished to the
person from whom it collects the pay-
ment is no longer valid because of a
change in the circumstances of the per-
son who issued the certificate or fur-
nished the other appropriate docu-
mentation, then the intermediary or
flow-through entity must notify the
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person from whom it collects the pay-
ment of the change of circumstances.
It must also obtain a new withholding
certificate or new appropriate docu-
mentation to replace the existing cer-
tificate or documentation whose valid-
ity has expired due to the change in
circumstances. If a beneficial owner
withholding certificate is used to claim
foreign status only (and not, also, resi-
dence in a particular foreign country
for purposes of an income tax treaty), a
change of address is a change in cir-
cumstances for purposes of this para-
graph (e)(4)(ii)(D) only if it changes to
an address in the United States. Fur-
ther, a change of address within the
same foreign country is not a change in
circumstances for purposes of this
paragraph (e)(4)(ii)(D). A change in the
circumstances affecting the with-
holding information provided to the
withholding agent in accordance with
the provisions in paragraph (e) (3)(iv)
or (5)(v) of this section or in §1.1441-
5(c)(3)(iv) shall terminate the validity
of the withholding certificate with re-
spect to the information that is no
longer reliable unless the information
is updated. A withholding agent may
rely on a certificate without having to
inquire into possible changes of cir-
cumstances that may affect the valid-
ity of the statement, unless it knows
or has reason to know that cir-
cumstances have changed. A with-
holding agent may require a new cer-
tificate at any time prior to a pay-
ment, even though the withholding
agent has no actual knowledge or rea-
son to know that any information stat-
ed on the certificate has changed.

(iii) Retention of withholding certifi-
cate. A withholding agent must retain
each withholding certificate and other
documentation for as long as it may be
relevant to the determination of the
withholding agent’s tax liability under
section 1461 and §1.1461-1.

(iv) Electronic transmission of informa-
tion—(A) In general. A withholding
agent may establish a system for a
beneficial owner or payee to electroni-
cally furnish a Form W-8, an accept-
able substitute Form W-8, or such
other form as the Internal Revenue
Service may prescribe. The system
must meet the requirements described
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in paragraph (e)(4)(iv)(B) of this sec-
tion. A withholding agent may accept
Forms W-8 that are furnished elec-
tronically on or after January 1, 2000,
provided the requirements of paragraph
(e)(4)(iv)(B) of this section are met.

(B) Requirements—(1) In general. The
electronic system must ensure that the
information received is the informa-
tion sent, and must document all occa-
sions of user access that result in the
submission renewal, or modification of
a Form W-8. In addition, the design
and operation of the electronic system,
including access procedures, must
make it reasonably certain that the
person accessing the system and fur-
nishing Form W-8 is the person named
in the Form.

(2) Same information as paper Form W-
8. The electronic transmission must
provide the withholding agent or payor
with exactly the same information as
the paper Form W-8.

(3) Perjury statement and signature re-
quirements. The electronic transmission
must contain an electronic signature
by the person whose name is on the
Form W-8 and the signature must be
under penalties of perjury in the man-
ner described in this paragraph
©@)v)(B)@3).

(i) Perjury statement. The perjury
statement must contain the language
that appears on the paper Form W-8.
The electronic system must inform the
person whose name is on the Form W-
8 that the person must make the dec-
laration contained in the perjury state-
ment and that the declaration is made
by signing the Form W-8. The instruc-
tions and the language of the perjury
statement must immediately follow
the person’s certifying statements and
immediately precede the person’s elec-
tronic signature.

(ii) Electronic signature. The act of the
electronic signature must be effected
by the person whose name is on the
electronic Form W-8. The signature
must also authenticate and verify the
submission. For this purpose, the
terms authenticate and verify have the
same meanings as they do when applied
to a written signature on a paper Form
W-8. An electronic signature can be in
any form that satisfies the foregoing
requirements. The electronic signature
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must be the final entry in the person’s
Form W-8 submission.

(4) Requests for electronic Form W-8
data. Upon request by the Internal Rev-
enue Service during an examination,
the withholding agent must supply a
hard copy of the electronic Form W-8
and a statement that, to the best of the
withholding agent’s knowledge, the
electronic Form W-8 was filed by the
person whose name is on the form. The
hard copy of the electronic Form W-8
must provide exactly the same infor-
mation as, but need not be identical to,
the paper Form W-8.

(C) Special requirements for trans-
mission of Forms W-8 by an intermediary.
[Reserved]

(v) Electronic confirmation of taxpayer
identifying number on withholding certifi-
cate. The Commissioner may prescribe
procedures in a revenue procedure (see
§601.601(d)(2) of this chapter) or other
appropriate guidance to require a with-
holding agent to confirm electronically
with the IRS information concerning
any TIN stated on a withholding cer-
tificate.

(vi) Acceptable substitute form. A with-
holding agent may substitute its own
form instead of an official Form W-8 or
8233 (or such other official form as the
IRS may prescribe). Such a substitute
for an official form will be acceptable if
it contains provisions that are substan-
tially similar to those of the official
form, it contains the same certifi-
cations relevant to the transactions as
are contained on the official form and
these certifications are clearly set
forth, and the substitute form includes
a signature-under-penalties-of-perjury
statement identical to the one stated
on the official form. The substitute
form is acceptable even if it does not
contain all of the provisions contained
on the official form, so long as it con-
tains those provisions that are relevant
to the transaction for which it is fur-
nished. For example, a withholding
agent that pays no income for which
treaty benefits are claimed may de-
velop a substitute form that is iden-
tical to the official form, except that it
does not include information regarding
claim of benefits under an income tax
treaty. A withholding agent who uses a
substitute form must furnish instruc-
tions relevant to the substitute form
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only to the extent and in the manner
specified in the instructions to the offi-
cial form. A withholding agent may
refuse to accept a certificate from a
payee or beneficial owner (including
the official Form W-8 or 8233) if the
certificate is not provided on the ac-
ceptable substitute form provided by
the withholding agent. However, a
withholding agent may refuse to accept
a certificate provided by a payee or
beneficial owner only if the with-
holding agent furnishes the payee or
beneficial owner with an acceptable
substitute form immediately upon re-
ceipt of an unacceptable form or within
5 business days of receipt of an unac-
ceptable form from the payee or bene-
ficial owner. In that case, the sub-
stitute form is acceptable only if it
contains a notice that the withholding
agent has refused to accept the form
submitted by the payee or beneficial
owner and that the payee or beneficial
owner must submit the acceptable
form provided by the withholding
agent in order for the payee or bene-
ficial owner to be treated as having
furnished the required withholding cer-
tificate.

(vii) Requirement of taxpayer identi-
fying number. A TIN must be stated on
a withholding certificate when re-
quired by this paragraph (e)(4)(vii). A
TIN is required to be stated on—

(A) A withholding certificate on
which a beneficial owner is claiming
the benefit of a reduced rate under an
income tax treaty (other than for
amounts described in §1.1441-6(c)(2);

(B) A withholding certificate on
which a beneficial owner is claiming
exemption from withholding because
income is effectively connected with a
U.S. trade or business;

(C) A withholding certificate on
which a beneficial owner is claiming
exemption from withholding under sec-
tion 871(f) for certain annuities re-
ceived under qualified plans;

(D) A withholding certificate on
which a beneficial owner is claiming an
exemption based solely on a foreign or-
ganization’s claim of tax exempt status
under section 501(c) or private founda-
tion status (however, a TIN is not re-
quired from a foreign private founda-
tion that is subject to the 4-percent tax
under section 4948(a) on income if that
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income would be exempt from with-
holding but for section 4948(a) (e.g.,
portfolio interest));

(E) A withholding certificate from a
person representing to be a qualified
intermediary described in paragraph
(e)(5)(ii) of this section;

(F) A withholding certificate from a
person representing to be a with-
holding foreign partnership described
in §1.1441-5(c)(2)(i));

(G) A withholding certificate from a
person representing to be a foreign
grantor trust with 5 or fewer grantors;

(H) A withholding certificate pro-
vided by a foreign organization that is
described in section 501(c);

() A withholding certificate from a
person representing to be a U.S. branch
described in paragraph (b)(2)(iv) of this
section.

(viii) Reliance rules. A withholding
agent may rely on the information and
certifications stated on withholding
certificates or other documentation
without having to inquire into the
truthfulness of this information or cer-
tification, unless it has actual knowl-
edge or reason to know that the same
is untrue. In the case of amounts de-
scribed in §1.1441-6(c)(2), a withholding
agent described in §1.1441-7(b)(2)(ii) has
reason to know that the information or
certifications on a certificate are un-
true only to the extent provided in
§1.1441-7(b)(2)(ii). See §1.1441-6(b)(1) for
reliance on representations regarding
eligibility for a reduced rate under an
income tax treaty. Paragraphs
(e)(@)(viii) (A) and (B) of this section
provide examples of such reliance.

(A) Classification. A withholding
agent may rely on the claim of entity
classification indicated on the with-
holding certificate that it receives
from or for the beneficial owner, unless
it has actual knowledge or reason to
know that the classification claimed is
incorrect. A withholding agent may
not rely on a person’s claim of classi-
fication other than as a corporation if
the name of the corporation indicates
that the person is a per se corporation
described in §301.7701-2(b)(8)(i) of this
chapter unless the certificate contains
a statement that the person is a grand-
fathered per se corporation described in
§301.7701-2(b)(8) of this chapter and
that its grandfathered status has not
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been terminated. In the absence of reli-
able representation or information re-
garding the classification of the payee
or beneficial owner, see §1.1441-
1(b)(3)(ii) for applicable presumptions.

(B) Status of payee as an intermediary
or as a person acting for its own account.
A withholding agent may rely on the
type of certificate furnished as indic-
ative of the payee’s status as an inter-
mediary or as an owner, unless the
withholding agent has actual knowl-
edge or reason to know otherwise. For
example, a withholding agent that re-
ceives a beneficial owner withholding
certificate from a foreign financial in-
stitution may treat the institution as
the beneficial owner, unless it has in-
formation in its records that would in-
dicate otherwise or the certificate con-
tains information that is not con-
sistent with beneficial owner status
(e.g., sub-account numbers or names).
If the financial institution also acts as
an intermediary, the withholding agent
may request that the institution fur-
nish two certificates, i.e., a beneficial
owner certificate described in para-
graph (e)(2)(i) of this section for the
amounts that it receives as a beneficial
owner, and an intermediary with-
holding certificate described in para-
graph (e)(3)(i) of this section for the
amounts that it receives as an inter-
mediary. In the absence of reliable rep-
resentation or information regarding
the status of the payee as an owner or
as an intermediary, see paragraph
(b)(3)(v)(A) for applicable presump-
tions.

(ix) Certificates to be furnished for each
account unless exception applies. Unless
otherwise provided in this paragraph
(e)(4)(ix), a withholding agent that is a
financial institution with which a cus-
tomer may open an account shall ob-
tain withholding certificates or other
appropriate documentation on an ac-
count-by-account basis.

(A) Coordinated account information
system in effect. A withholding agent
may rely on the withholding certificate
or other appropriate documentation
furnished by a customer for a pre-exist-
ing account under any one or more of
the circumstances described in this
paragraph (e)(4)(ix)(A).

(1) A withholding agent may rely on
documentation furnished by a cus-
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tomer for another account if all such
accounts are held at the same branch
location.

(2) A withholding agent may rely on
documentation furnished by a cus-
tomer for an account held at another
branch location of the same with-
holding agent or at a branch location
of a person related to the withholding
agent if the withholding agent and the
related person are part of a universal
account system that uses a customer
identifier that can be used to retrieve
systematically all other accounts of
the customer. See §31.3406(c)(3)(ii) and
(iii)(C) of this chapter for an identical
procedure for purposes of backup with-
holding. For purposes of this paragraph
(©)@)(ix)(A), a withholding agent is re-
lated to another person if it is related
within the meaning of section 267(b) or
707(b).

(3) A withholding agent may rely on
documentation furnished by a cus-
tomer for an account held at another
branch location of the same with-
holding agent or at a branch location
of a person related to the withholding
agent if the withholding agent and the
related person are part of an informa-
tion system other than a universal ac-
count system and the information sys-
tem is described in this paragraph
©)(4)(ixX)(A)(3). The system must allow
the withholding agent to easily access
data regarding the nature of the docu-
mentation, the information contained
in the documentation, and its validity
status, and must allow the withholding
agent to easily transmit data into the
system regarding any facts of which it
becomes aware that may affect the re-
liability of the documentation. The
withholding agent must be able to es-
tablish how and when it has accessed
the data regarding the documentation
and, if applicable, how and when it has
transmitted data regarding any facts of
which it became aware that may affect
the reliability of the documentation. In
addition, the withholding agent or the
related party must be able to establish
that any data it has transmitted to the
information system has been processed
and appropriate due diligence has been
exercised regarding the validity of the
documentation.
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(4) A withholding agent may rely on
documentation furnished by a bene-
ficial owner or payee to an agent of the
withholding agent. The agent may re-
tain the documentation as part of an
information system maintained for a
single or multiple withholding agents
provided that the system permits any
withholding agent that uses the system
to easily access data regarding the na-
ture of the documentation, the infor-
mation contained in the documenta-
tion, and its validity, and must allow
the withholding agent to easily trans-
mit data into the system regarding any
facts of which it becomes aware that
may affect the reliability of the docu-
mentation. The withholding agent
must be able to establish how and when
it has accessed the data regarding the
documentation and, if applicable, how
and when it has transmitted data re-
garding any facts of which it became
aware that may affect the reliability of
the documentation. In addition, the
withholding agent must be able to es-
tablish that any data it has trans-
mitted to the information system has
been processed and appropriate due
diligence has been exercised regarding
the validity of the documentation.

(B) Family of mutual funds. An inter-
est in a mutual fund that has a com-
mon investment advisor or common
principal underwriter with other mu-
tual funds (within the same family of
funds) may, in the discretion of the
mutual fund, be represented by one sin-
gle withholding certificate where
shares are acquired or owned in any of
the funds. See §31.3406(h)-3(a)(2) of this
chapter for an identical procedures for
purposes of backup withholding.

(C) Special rule for brokers—(1) In gen-
eral. A withholding agent may rely on
the certification of a broker that the
broker holds a valid beneficial owner
withholding certificate described in
paragraph (e)(2)(i) of this section or
other appropriate documentation for
that beneficial owner with respect to
any readily tradable instrument, as de-
fined in §31.3406(h)-1(d) of this chapter,
if the broker is a United States person
(including a U.S. branch treated as a
U.S. person under paragraph (b)(2)(iv)
of this section) that is acting as the
agent of a beneficial owner and the
U.S. broker has been provided a valid
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Form W-8 or other appropriate docu-
mentation. The certification must be
in writing or in electronic form and
contain all of the information required
of a nonqualified intermediary under
paragraphs (e)(3)(iv)(B) and (C) of this
section. If a U.S. broker chooses to use
this paragraph (e)(4)(ix)(C), that U.S.
broker will be solely responsible for ap-
plying the rules of §1.1441-7(b) to the
withholding certificates or other ap-
propriate documentation. For purposes
of this paragraph (c)(4)(ix)(C), the term
broker means a person treated as a
broker under §1.6045-1(a).

(2) The following example illustrates
the rules of this paragraph (e)(4)(ix)(C):

Example. SCO is a U.S. securities clearing
organization that provides clearing services
for correspondent broker, CB, a U.S. corpora-
tion. Pursuant to a fully disclosed clearing
agreement, CB fully discloses the identity of
each of its customers to SCO. Part of SCO’s
clearing duties include the crediting of in-
come and gross proceeds of readily tradeable
instruments (as defined in §31.3406(h)-1(d)) to
each customer’s account. For each disclosed
customer that is a foreign beneficial owner,
CB provides SCO with information required
under paragraphs (e)(3)(iv)(B) and (C) of this
section that is necessary to apply the correct
rate of withholding and to file Forms 1042-S.
SCO may use the representations and bene-
ficial owner information provided by CB to
determine the proper amount of withholding
and to file Forms 1042-S. CB is responsible
for determining the validity of the with-
holding certificates or other appropriate doc-
umentation under §1.1441-1(b).

(5) Qualified intermediaries—(i) General
rule. A qualified intermediary, as de-
fined in paragraph (e)(5)(ii) of this sec-
tion, may furnish a qualified inter-
mediary withholding certificate to a
withholding agent. The withholding
certificate provides certifications on
behalf of other persons for the purpose
of claiming and verifying reduced rates
of withholding under section 1441 or
1442 and for the purpose of reporting
and withholding under other provisions
of the Internal Revenue Code, such as
the provisions under chapter 61 and
section 3406 (and the regulations under
those provisions). Furnishing such a
certificate is in lieu of transmitting to
a withholding agent withholding cer-
tificates or other appropriate docu-
mentation for the persons for whom
the qualified intermediary receives the
payment, including interest holders in
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a qualified intermediary that is fis-
cally transparent under the regulations
under section 894. Although the quali-
fied intermediary is required to obtain
withholding certificates or other ap-
propriate documentation from bene-
ficial owners, payees, or interest hold-
ers pursuant to its agreement with the
IRS, it is generally not required to at-
tach such documentation to the inter-
mediary withholding certificate. Not-
withstanding the preceding sentence a
qualified intermediary must provide a
withholding agent with the Forms W-9,
or disclose the names, addresses, and
taxpayer identifying numbers, if
known, of those U.S. non-exempt re-
cipients for whom the qualified inter-
mediary receives reportable amounts
(within the meaning of paragraph
(e)(3)(vi) of this section) to the extent
required in the qualified
intermediary’s agreement with the
IRS. A person may claim qualified
intermediary status before an agree-
ment is executed with the IRS if it has
applied for such status and the IRS au-
thorizes such status on an interim
basis under such procedures as the IRS
may prescribe.

(ii) Definition of qualified intermediary.
With respect to a payment to a foreign
person, the term qualified intermediary
means a person that is a party to a
withholding agreement with the IRS
and such person is—

(A) A foreign financial institution or
a foreign clearing organization (as de-
fined in §1.163-5(c)(2)(i)(D)(8), without
regard to the requirement that the or-
ganization hold obligations for mem-
bers), other than a U.S. branch or U.S.
office of such institution or organiza-
tion;

(B) A foreign branch or office of a
U.S. financial institution or a foreign
branch or office of a U.S. clearing orga-
nization (as defined in  §1.163-
5(c)(2)(i)(D)(8), without regard to the
requirement that the organization hold
obligations for members);

(C) A foreign corporation for pur-
poses of presenting claims of benefits
under an income tax treaty on behalf
of its shareholders; or

(D) Any other person acceptable to
the IRS.

(iii) Withholding agreement—(A) In
general. The IRS may, upon request,
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enter into a withholding agreement
with a foreign person described in para-
graph (e)(5)(ii) of this section pursuant
to such procedures as the IRS may pre-
scribe in published guidance (see
§601.601(d)(2) of this chapter). Under
the withholding agreement, a qualified
intermediary shall generally be subject
to the applicable withholding and re-
porting provisions applicable to with-
holding agents and payors under chap-
ters 3 and 61 of the Internal Revenue
Code, section 3406, the regulations
under those provisions, and other with-
holding provisions of the Internal Rev-
enue Code, except to the extent pro-
vided under the agreement.

(B) Terms of the withholding agree-
ment. Generally, the agreement shall
specify the type of certifications and
documentation upon which the quali-
fied intermediary may rely to ascer-
tain the classification (e.g., corpora-
tion or partnership) and status (i.e.,
U.S. or foreign) of beneficial owners
and payees who receive payments col-
lected by the qualified intermediary
and, if necessary, entitlement to the
benefits of a reduced rate under an in-
come tax treaty. The agreement shall
specify if, and to what extent, the
qualified intermediary may assume
primary withholding responsibility in
accordance with paragraph (e)(5)(iv) of
this section. It shall also specify the
extent to which applicable return filing
and information reporting require-
ments are modified so that, in appro-
priate cases, the qualified intermediary
may report payments to the IRS on an
aggregated basis, without having to
disclose the identity of beneficial own-
ers and payees. However, the qualified
intermediary may be required to pro-
vide to the IRS the name and address
of those foreign customers who benefit
from a reduced rate under an income
tax treaty pursuant to the qualified
intermediary arrangement for purposes
of verifying entitlement to such bene-
fits, particularly under an applicable
limitation on benefits provision. Under
the agreement, a qualified inter-
mediary may agree to act as an accept-
ance agent to perform the duties de-
scribed in §301.6109-1(d)(3)(iv)(A) of this
chapter. The agreement may specify
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the manner in which applicable proce-
dures for adjustments for underwith-
holding and overwithholding, including
refund procedures, apply in the context
of a qualified intermediary arrange-
ment and the extent to which applica-
ble procedures may be modified. In par-
ticular, a withholding agreement may
allow a qualified intermediary to claim
refunds of overwithheld amounts. If
relevant, the agreement shall specify
the manner in which the qualified
intermediary may deal with payments
to other intermediaries and flow-
through entities. In addition, the
agreement shall specify the manner in
which the IRS will verify compliance
with the agreement. In appropriate
cases, the IRS may agree to rely on au-
dits performed by an intermediary’s
approved auditor. In such a case, the
IRS’s audit may be limited to the audit
of the auditor’s records (including
work papers of the auditor and reports
prepared by the auditor indicating the
methodology employed to verify the
entity’s compliance with the agree-
ment). For this purpose, the agreement
shall specify the auditor or class of
auditors that are approved. Generally,
an auditor will not be approved if the
auditor is not subject to laws, regula-
tions, or rules that impose sanctions
for failure to exercise its independence
and to perform the audit competently.
The agreement may include provisions
for the assessment and collection of
tax in the event that failure to comply
with the terms of the agreement re-
sults in the failure by the withholding
agent or the qualified intermediary to
withhold and deposit the required
amount of tax. Further, the agreement
may specify the procedures by which
deposits of amounts withheld are to be
deposited, if different from the deposit
procedures under the Internal Revenue
Code and applicable regulations. To de-
termine whether to enter a qualified
intermediary withholding agreement
and the terms of any particular with-
holding agreement, the IRS will con-
sider appropriate factors including
whether or not the foreign person
agrees to assume primary withholding
responsibility, the type of local know-
your-customer laws and practices to
which it is subject, the extent and na-
ture of supervisory and regulatory con-
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trol exercised under the laws of the for-
eign country over the foreign person,
the volume of investments in U.S. se-
curities (determined in dollar amounts
and number of account holders), the fi-
nancial condition of the foreign person,
and whether the qualified intermediary
is a resident of a country with which
the United States has an income tax
treaty.

(iv) Assignment of primary withholding
responsibility. Any person who meets
the definition of a withholding agent
under §1.1441-7(a) (whether a U.S. per-
son or a foreign person) is required to
withhold and deposit any amount with-
held under §1.1461-1(a) and to make the
returns prescribed by §1.1461-1(b) and
(c). If permitted by its qualified inter-
mediary agreement, a qualified inter-
mediary agreement may, however, in-
form a withholding agent from which it
receives a payment that it will assume
the primary obligation to withhold, de-
posit, and report amounts under chap-
ter 3 of the Internal Revenue Code and/
or under chapter 61 of the Internal Rev-
enue Code and section 3406. If a with-
holding agent makes a payment of an
amount subject to withholding, as de-
fined in §1.1441-2(a), or a reportable
payment, as defined in section 3406(b),
to a qualified intermediary that rep-
resents to the withholding agent that
it has assumed primary withholding re-
sponsibility for the payment, the with-
holding agent is not required to with-
hold on the payment. The withholding
agent is not required to determine that
the qualified intermediary agreement
actually permits the qualified inter-
mediary to assume primary with-
holding responsibility. A qualified
intermediary that assumes primary
withholding responsibility under chap-
ter 3 of the Internal Revenue Code or
primary reporting and backup with-
holding responsibility under chapter 61
and section 3406 is not required to as-
sume primary withholding responsi-
bility for all accounts it has with a
withholding agent but must assume
primary withholding responsibility for
all payments made to any one account
that it has with the withholding agent.
A qualified intermediary may agree
with the withholding agent to assume
primary withholding responsibility
under chapter 3 and section 3406, only
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if expressly permitted to do so under
its agreement with the IRS.

(v) Withholding statement—(A) In gen-
eral. A qualified intermediary must
provide each withholding agent from
which it receives reportable amounts,
as defined in paragraph (e)(3)(vi) of this
section, as a qualified intermediary
with a written statement (the with-
holding statement) containing the in-
formation specified in paragraph
©)G)(v)(B) of this section. A with-
holding statement is not required, how-
ever, if all of the information a with-
holding agent needs to fulfill its with-
holding and reporting requirements is
contained in the withholding certifi-
cate. The qualified intermediary agree-
ment may require, in appropriate cir-
cumstances, the qualified intermediary
to include information in its with-
holding statement relating to pay-
ments other than payments of report-
able amounts. The withholding state-
ment forms an integral part of the
qualified intermediary’s qualified
intermediary withholding certificate
and the penalties of perjury statement
provided on the withholding certificate
shall apply to the withholding state-
ment as well. The withholding state-
ment may be provided in any manner,
and in any form, to which qualified
intermediary and the withholding
agent mutually agree, including elec-
tronically. If the withholding state-
ment is provided electronically, there
must be sufficient safeguards to ensure
that the information received by the
withholding agent is the information
sent by qualified intermediary and
must also document all occasions of
user access that result in the submis-
sion or modification of withholding
statement information. In addition,
the electronic system must be capable
of providing a hard copy of all with-
holding statements provided by the
qualified intermediary. The with-
holding statement shall be updated as
often as necessary for the withholding
agent to meet its reporting and with-
holding obligations under chapters 3
and 61 of the Internal Revenue Code
and section 3406. A withholding agent
will be liable for tax, interest, and pen-
alties in accordance with paragraph
(b)(7) of this section to the extent it
does not follow the presumption rules
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of paragraph (b)(3) of this section,
§81.1441-5(d) and (e)(6), and 1.6049-5(d)
for any payment, or portion thereof,
for which it does not have a valid with-
holding statement prior to making a
payment.

(B) Content of withholding statement.
The withholding statement must con-
tain sufficient information for a with-
holding agent to apply the correct rate
of withholding on payments from the
accounts identified on the statement
and to properly report such payments
on Forms 1042-S and Forms 1099, as ap-
plicable. The withholding statement
must—

(1) Designate those accounts for
which the qualified intermediary acts
as a qualified intermediary;

(2) Designate those accounts for
which qualified intermediary assumes
primary withholding responsibility
under chapter 3 of the Internal Rev-
enue Code and/or primary reporting
and backup withholding responsibility
under chapter 61 and section 3406; and

(3) Provide information regarding
withholding rate pools, as described in
paragraph (e)(5)(v)(C) of this section.

(C) Withholding rate pools—(1) In gen-
eral. Except to the extent it has as-
sumed both primary withholding re-
sponsibility under chapter 3 of the In-
ternal Revenue Code and primary re-
porting and backup withholding re-
sponsibility under chapter 61 and sec-
tion 3406 with respect to a payment, a
qualified intermediary shall provide as
part of its withholding statement the
withholding rate pool information that
is required for the withholding agent to
meet its withholding and reporting ob-
ligations under chapters 3 and 61 of the
Internal Revenue Code and section
3406. A withholding rate pool is a pay-
ment of a single type of income, deter-
mined in accordance with the cat-
egories of income reported on Form
1042-S or Form 1099, as applicable, that
is subject to a single rate of with-
holding. A withholding rate pool may
be established by any reasonable meth-
od on which the qualified intermediary
and a withholding agent agree (e.g., by
establishing a separate account for a
single withholding rate pool, or by di-
viding a payment made to a single ac-
count into portions allocable to each
withholding rate pool). To the extent a
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qualified intermediary does not assume
primary reporting and backup with-
holding responsibility under chapter 61
and section 3406, a qualified
intermediary’s withholding statement
must establish a separate withholding
rate pool for each U.S. non-exempt re-
cipient account holder that the quali-
fied intermediary has disclosed to the
withholding agent unless the qualified
intermediary uses the alternative pro-
cedures in paragraph (e)(5)(v)(C)(2) of
this section. A qualified intermediary
shall determine withholding rate pools
based on valid documentation that it
obtains under its withholding agree-
ment with the IRS, or if a payment
cannot be reliably associated with
valid documentation, under the appli-
cable presumption rules. If a qualified
intermediary has an account holder
that is another intermediary (whether
a qualified intermediary or a non-
qualified intermediary) or a flow-
through entity, the qualified inter-
mediary may combine the account
holder information provided by the
intermediary or flow-through entity
with the qualified intermediary’s di-
rect account holder information to de-
termine the qualified intermediary’s
withholding rate pools.

(2) Alternative procedure for U.S. non-
exempt recipients. If permitted under its
agreement with the IRS, a qualified
intermediary may, by mutual agree-
ment with a withholding agent, estab-
lish a single zero withholding rate pool
that includes U.S. non-exempt recipi-
ent account holders for whom the
qualified intermediary has provided
Forms W-9 prior to the withholding
agent paying any reportable payments,
as defined in the qualified inter-
mediary agreement, and a separate
withholding rate pool (subject to 31-
percent withholding) that includes
only U.S. non-exempt recipient ac-
count holders for whom a qualified
intermediary has not provided Forms
W-9 prior to the withholding agent
paying any reportable payments. If a
qualified intermediary chooses the al-
ternative procedure of this paragraph
©)(®B)(V)(C)(2), the qualified inter-
mediary must provide the information
required by its qualified intermediary
agreement to the withholding agent no
later than January 15 of the year fol-
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lowing the year in which the payments
are paid. Failure to provide such infor-
mation will result in the application of
penalties to the qualified intermediary
under sections 6721 and 6722, as well as
any other applicable penalties, and
may result in the termination of the
qualified intermediary’s withholding
agreement with the IRS. A withholding
agent shall not be liable for tax, inter-
est, or penalties for failure to backup
withhold or report information under
chapter 61 of the Internal Revenue
Code due solely to the errors or omis-
sions of the qualified intermediary. If a
qualified intermediary fails to provide
the allocation information required by
this paragraph (e)(5)(v)(C)(2), with re-
spect to U.S. non-exempt recipients,
the withholding agent shall report the
unallocated amount paid from the
withholding rate pool to an unknown
recipient, or otherwise in accordance
with the appropriate Form 1099 and the
instructions accompanying the form.

(f) Effective date—(1) In general. This
section applies to payments made after
December 31, 2000.

(2) Transition rules—(i) Special rules
for existing documentation. For purposes
of paragraphs (d)(3) and (e)(2)(i) of this
section, the validity of a withholding
certificate (namely, Form W-8, 8233,
1001, 4224, or 1078 , or a statement de-
scribed in §1.1441-5 in effect prior to
January 1, 2001 (see §1.1441-5 as con-
tained in 26 CFR part 1, revised April 1,
1999)) that was valid on January 1, 1998
under the regulations in effect prior to
January 1, 2001 (see 26 CFR parts 1 and
35a, revised April 1, 1999) and expired,
or will expire, at any time during 1998,
is extended until December 31, 1998.
The validity of a withholding certifi-
cate that is valid on or after January 1,
1999, remains valid until its validity ex-
pires under the regulations in effect
prior to January 1, 2001 (see 26 CFR
parts 1 and 35a, revised April 1, 1999)
but in no event will such withholding
certificate remain valid after Decem-
ber 31, 2000. The rule in this paragraph
(f)(2)(i), however, does not apply to ex-
tend the validity period of a with-
holding certificate that expires solely
by reason of changes in the cir-
cumstances of the person whose name
is on the certificate. Notwithstanding
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the first three sentences of this para-
graph (f)(2)(i), a withholding agent may
choose to not take advantage of the
transition rule in this paragraph
) (2)(i) with respect to one or more
withholding certificates valid under
the regulations in effect prior to Janu-
ary 1, 2001 (see 26 CFR parts 1 and 35a,
revised April 1, 1999) and, therefore, to
require withholding certificates con-
forming to the requirements described
in this section (new withholding cer-
tificates). For purposes of this section,
a new withholding certificate is
deemed to satisfy the documentation
requirement under the regulations in
effect prior to January 1, 2001 (see 26
CFR parts 1 and 35a, revised April 1,
1999). Further, a new withholding cer-
tificate remains valid for the period
specified in paragraph (e)(4)(ii) of this
section, regardless of when the certifi-
cate is obtained.

(ii) Lack of documentation for past
years. A taxpayer may elect to apply
the provisions of paragraphs
(b)(™)(i)(B), (ii), and (iii) of this section,
dealing with liability for failure to ob-
tain documentation timely, to all of its
open tax years, including tax years
that are currently under examination
by the IRS. The election is made by
simply taking action under those pro-
visions in the same manner as the tax-
payer would take action for payments
made after December 31, 2000.

[T.D. 8734, 62 FR 53424, Oct. 14, 1997, as
amended by T.D. 8804, 63 FR 72184, 72187, Dec.
31, 1998; T.D. 8856, 64 FR 73409, 73412, Dec. 30,
1999; T.D. 8881, 65 FR 32170, 32211, May 22,
2000; 66 FR 18188, Apr. 6, 2001; T.D. 9023, 67 FR
70312, Nov. 22, 2002]

§1.1441-2 Amounts subject to with-
holding.

(@) In general. For purposes of the
regulations under chapter 3 of the In-
ternal Revenue Code, the term amounts
subject to withholding means amounts
from sources within the United States
that constitute either fixed or deter-
minable annual or periodical income
described in paragraph (b) of this sec-
tion or other amounts subject to with-
holding described in paragraph (c) of
this section. For purposes of this para-
graph (a), an amount shall be treated
as being from sources within the
United States if the source of the
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amount cannot be determined at the
time of payment. See §1.1441-3(d)(1) for
determining the amount to be withheld
from a payment in the absence of infor-
mation at the time of payment regard-
ing the source of the amount. Amounts
subject to withholding include
amounts that are not fixed or deter-
minable annual or periodical income
and upon which withholding is specifi-
cally required under a provision of this
section or another section of the regu-
lations under chapter 3 of the Internal
Revenue Code (such as corporate dis-
tributions upon which withholding is
required under §1.1441-3(c)(1) that do
not constitute dividend income).
Amounts subject to withholding do not
include—

(1) Amounts described in §1.1441-
1(b)(4)(i) to the extent they involve in-
terest on obligations in bearer form or
on foreign-targeted registered obliga-
tions (but, in the case of a foreign-tar-
geted registered obligation, only to the
extent of those amounts paid to a reg-
istered owner that is a financial insti-
tution within the meaning of section
871(h)(5)(B) or a member of a clearing
organization which member is the ben-
eficial owner of the obligation);

(2) Amounts described in §1.1441-
1(b)(4)(ii) (dealing with bank deposit in-
terest and similar types of interest (in-
cluding original issue discount) de-
scribed in section 871(i)(2)(A) or 881(d));

(3) Amounts described in §1.1441-
1(b)(4)(iv) (dealing with interest or
original issue discount on certain
short-term obligations described in
section 871(g)(1)(B) or 881(e));

(4) Amounts described in §1.1441-
1(b)(4)(xx) (dealing with income from
certain gambling winnings exempt
from tax under section 871(j));

(5) Amounts paid as part of the pur-
chase price of an obligation sold or ex-
changed between interest payment
dates, unless the sale or exchange is
part of a plan the principal purpose of
which is to avoid tax and the with-
holding agent has actual knowledge or
reason to know of such plan;

(6) Original issue discount paid as
part of the purchase price of an obliga-
tion sold or exchanged in a transaction
other than a redemption of such obliga-
tion, unless the purchase is part of a
plan the principal purpose of which is
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to avoid tax and the withholding agent
has actual knowledge or reason to
know of such plan; and

(7) Insurance premiums paid with re-
spect to a contract that is subject to
the section 4371 excise tax.

(b) Fixed or determinable annual or pe-
riodical income—(1) In general—(i) Defi-
nition. For purposes of chapter 3 of the
Internal Revenue Code and the regula-
tions thereunder, fixed or determinable
annual or periodical income includes
all income included in gross income
under section 61 (including original
issue discount) except for the items
specified in paragraph (b)(2) of this sec-
tion. Items of income that are excluded
from gross income under a provision of
law without regard to the U.S. or for-
eign status of the owner of the income,
such as interest excluded from gross in-
come under section 103(a) or qualified
scholarship income under section 117,
shall not be treated as fixed or deter-
minable annual or periodical income
under chapter 3 of the Internal Rev-
enue Code. Income excluded from gross
income under section 892 (income of
foreign governments) or section 115 (in-
come of a U.S. possession) is fixed or
determinable annual or periodical in-
come since the exclusion from gross in-
come under those sections is dependent
on the foreign status of the owner of
the income. See §1.306-3(h) for treating
income from the disposition of section
306 stock as fixed or determinable an-
nual or periodical income.

(ii) Manner of payment. The term fixed
or determinable annual or periodical is
merely descriptive of the character of a
class of income. If an item of income
falls within the class of income con-
templated in the statute and described
in paragraph (a) of this section, it is
immaterial whether payment of that
item is made in a series of payments or
in a single lump sum. Further, the in-
come need not be paid annually if it is
paid periodically; that is to say, from
time to time, whether or not at regular
intervals. The fact that a payment is
not made annually or periodically does
not, however, prevent it from being
fixed or determinable annual or peri-
odical income (e.g., a lump sum pay-
ment). In addition, the fact that the
length of time during which the pay-
ments are to be made may be increased
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or diminished in accordance with
someone’s will or with the happening
of an event does not disqualify the pay-
ment as determinable or periodical.
For this purpose, the share of the fixed
or determinable annual or periodical
income of an estate or trust from
sources within the United States which
is required to be distributed currently,
or which has been paid or credited dur-
ing the taxable year, to a nonresident
alien beneficiary of such estate or trust
constitutes fixed or determinable an-
nual or periodical income.

(iii) Determinability of amount. An
item of income is fixed when it is to be
paid in amounts definitely pre-deter-
mined. An item of income is deter-
minable if the amount to be paid is not
known but there is a basis of calcula-
tion by which the amount may be
ascertained at a later time. For exam-
ple, interest is determinable even if it
is contingent in that its amount can-
not be determined at the time of pay-
ment of an amount with respect to a
loan because the calculation of the in-
terest portion of the payment is con-
tingent upon factors that are not fixed
at the time of the payment. For pur-
poses of this section, an amount of in-
come does not have to be determined at
the time that the payment is made in
order to be determinable. An amount of
income described in paragraph (a) of
this section which the withholding
agent knows is part of a payment it
makes but which it cannot calculate
exactly at the time of payment, is nev-
ertheless determinable if the deter-
mination of the exact amount depends
upon events expected to occur at a fu-
ture date. In contrast, a payment
which may be income in the future
based upon events that are not antici-
pated at the time the payment is made
is not determinable. For example, loan
proceeds may become income to the
borrower when and to the extent the
loan is canceled without repayment.
While the cancellation of the debt is
income to the borrower when it occurs,
it is not determinable at the time the
loan proceeds are disbursed to the bor-
rower if the lack of repayment leading
to the cancellation of part or all of the
debt was not anticipated at the time of
disbursement. The fact that the source
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of an item of income cannot be deter-
mined at the time that the payment is
made does not render a payment not
determinable. See §1.1441-3(d)(1) for de-
termining the amount to be withheld
from a payment in the absence of infor-
mation at the time of payment regard-
ing the source of the amount.

(2) Exceptions. For purposes of chap-
ter 3 of the Code and the regulations
thereunder, the items of income de-
scribed in this paragraph (b)(2) are not
fixed or determinable annual or peri-
odical income—

(i) Gains derived from the sale of
property (including market discount
and option premiums), except for gains
described in paragraph (b)(3) or (c) of
this section; and

(ii) Any other income that the Inter-
nal Revenue Service (IRS) may deter-
mine, in published guidance (see
§601.601(d)(2) of this chapter), is not
fixed or determinable annual or peri-
odical income.

(3) Original issue discount—(i) Amount
subject to tax. An amount representing
original issue discount is fixed or de-
terminable annual or periodical income
that is subject to tax under sections
871(a)(1)(C) and 881(a)(3) to the extent
provided in those sections and this
paragraph (b)(3) if not otherwise ex-
cluded under paragraph (a) of this sec-
tion. An amount of original issue dis-
count is subject to tax with respect to
a foreign beneficial owner of an obliga-
tion carrying original issue discount
upon a sale or exchange of the obliga-
tion or when a payment is made on
such obligation. The amount taxable is
the amount of original issue discount
that accrued while the foreign person
held the obligation up to the time that
the obligation is sold or exchanged or
that a payment is made on the obliga-
tion, reduced by any amount of origi-
nal issue discount that was taken into
account prior to that time (due to a
payment made on the obligation). In
the case of a payment made on the ob-
ligation, the tax due on the amount of
original issue discount may not exceed
the amount of the payment reduced by
the tax imposed on any portion of the
payment that is qualified stated inter-
est.

(ii) Amounts subject to withholding. A
withholding agent must withhold on
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the taxable amount of original issue
discount paid on the redemption of an
original issue discount obligation un-
less an exception to withholding ap-
plies (e.g., portfolio interest or treaty
exception). In addition, withholding is
required on the taxable amount of
original issue discount upon the sale or
exchange of an original issue discount
obligation, other than in a redemption,
to the extent the withholding agent
has actual knowledge or reason to
know that the sale or exchange is part
of a plan the principal purpose of which
is to avoid tax. If a withholding agent
cannot determine the taxable amount
of original issue discount on the re-
demption of an original issue discount
obligation (or on the sale or exchange
of such an obligation if the principal
purpose of the sale is to avoid tax),
then it must withhold on the entire
amount of original issue discount ac-
crued from the date of issue until the
date of redemption (or the date the ob-
ligation is sold or exchanged) deter-
mined on the basis of the most recently
published “List of Original Issue Dis-
count Instruments” (IRS Publication
1212, available from the IRS Forms Dis-
tribution Center) or similar list pub-
lished by the IRS as if the beneficial
owner of the obligation had held the
obligation since its original issue.

(iii) Exceptions to withholding. To the
extent that this paragraph (b)(3) ap-
plies to require withholding by a per-
son other than an issuer of an original
issue discount obligation, or the
issuer’s agent, it shall apply only to
obligations issued after December 31,
2000.

(4) Securities lending transactions and
equivalent transactions. See §§1.871-
7(b)(2) and 1.881-2(b)(2) regarding the
character of substitute payments as
fixed and determinable annual or peri-
odical income. Such amounts con-
stitute income subject to withholding
to the extent they are from sources
within the United States, as deter-
mined under section §§1.861-2(a)(7) and
1.861-3(a)(6). See 8§81.6042-3(a)(2) and
1.6049-5(a)(5) for reporting require-
ments applicable to substitute dividend
and interest payments, respectively.

(c) Other income subject to withholding.
Withholding is also required on the fol-
lowing items of income—
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(1) Gains described in sections 631 (b)
or (c), relating to treatment of gain on
disposal of timber, coal, or domestic
iron ore with a retained economic in-
terest; and

(2) Gains subject to the 30-percent
tax under section 871(a)(1)(D) or
881(a)(4), relating to contingent pay-
ments received from the sale or ex-
change of patents, copyrights, and
similar intangible property.

(d) Exceptions to withholding where no
money or property is paid or lack of
knowledge—(1) General rule. A with-
holding agent who is not related to the
recipient or beneficial owner has an ob-
ligation to withhold under section 1441
only to the extent that, at any time be-
tween the date that the obligation to
withhold would arise (but for the provi-
sions of this paragraph (d)) and the due
date for the filing of return on Form
1042 (including extensions) for the year
in which the payment occurs, it has
control over, or custody of money or
property owned by the recipient or ben-
eficial owner from which to withhold
an amount and has knowledge of the
facts that give rise to the payment.
The exemption from the obligation to
withhold under this paragraph (d) shall
not apply, however, to distributions
with respect to stock or if the lack of
control or custody of money or prop-
erty from which to withhold is part of
a pre-arranged plan known to the with-
holding agent to avoid withholding
under section 1441, 1442, or 1443. For
purposes of this paragraph (d), a with-
holding agent is related to the recipi-
ent or beneficial owner if it is related
within the meaning of section 482. Any
exemption from withholding pursuant
to this paragraph (d) applies without a
requirement that documentation be
furnished to the withholding agent.
However, documentation may have to
be furnished for purposes of the infor-
mation reporting provisions under
chapter 61 of the Code and backup
withholding under section 3406. The ex-
emption from withholding under this
paragraph (d) is not a determination
that the amounts are not fixed or de-
terminable annual or periodical in-
come, nor does it constitute an exemp-
tion from reporting the amount under
§1.1461-1 (b) and (c).
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(2) Cancellation of debt. A lender of
funds who forgives any portion of the
loan is deemed to have made a pay-
ment of income to the borrower under
§1.61-12 at the time the event of for-
giveness occurs. However, based on the
rules of paragraph (d)(1) of this section,
the lender shall have no obligation to
withhold on such amount to the extent
that it does not have custody or con-
trol over money or property of the bor-
rower at any time between the time
that the loan is forgiven and the due
date (including extensions) of the Form
1042 for the year in which the payment
is deemed to occur. A payment re-
ceived by the lender from the borrower
in partial settlement of the debt obli-
gation does not, for this purpose, con-
stitute an amount of money or prop-
erty belonging to the borrower from
which the withholding tax liability can
be satisfied.

(3) Satisfaction of liability following
underwithholding by withholding agent.
A withholding agent who, after failing
to withhold the proper amount from a
payment, satisfies the underwithheld
amount out of its own funds may cause
the beneficial owner to realize income
to the extent of such satisfaction or
may be considered to have advanced
funds to the beneficial owner. Such de-
termination depends upon the contrac-
tual arrangements governing the satis-
faction of such tax liability (e.g., ar-
rangements in which the withholding
agent agrees to pay the amount due
under section 1441 for the beneficial
owner) or applicable laws governing
the transaction. If the satisfaction of
the tax liability is considered to con-
stitute an advance of funds by the
withholding agent to the beneficial
owner and the withholding agent fails
to collect the amount from the bene-
ficial owner, a cancellation of indebt-
edness may result, giving rise to in-
come to the beneficial owner under
§1.61-12. While such income is annual
or periodical fixed or determinable, the
withholding agent shall have no liabil-
ity to withhold on such income to the
extent the conditions set forth in para-
graphs (d) (1) and (2) of this section are
satisfied with respect to this income.
Contrast the rules of this paragraph
(d)(3) with the rules in §1.1441-3(f)(1)
dealing with a situation in which the
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satisfaction of the beneficial owner’s
tax liability itself constitutes addi-
tional income to the beneficial owner.
See, also, §1.1441-3(c)(2)(ii)(B) for a spe-
cial rule regarding underwithholding
on corporate distributions due to un-
derestimating an amount of earnings
and profits.

(e) Payment—(1) General rule. A pay-
ment is considered made to a person if
that person realizes income whether or
not such income results from an actual
transfer of cash or other property. For
example, realization of income from
cancellation of debt results in a
deemed payment. A payment is consid-
ered made when the amount would be
includible in the income of the bene-
ficial owner under the U.S. tax prin-
ciples governing the cash basis method
of accounting. A payment is considered
made whether it is made directly to
the beneficial owner or to another per-
son for the benefit of the beneficial
owner (e.g., to the agent of the bene-
ficial owner). Thus, a payment of in-
come is considered made to a beneficial
owner if it is paid in complete or par-
tial satisfaction of the beneficial own-
er’s debt to a creditor. In the event of
a conflict between the rules of this
paragraph (e)(1) governing whether a
payment has occurred and its timing
and the rules of §31.3406(a)-4 of this
chapter, the rules in §31.3406(a)-4 of
this chapter shall apply to the extent
that the application of section 3406 is
relevant to the transaction at issue.

(2) Income allocated under section 482.
A payment is considered made to the
extent income subject to withholding
is allocated under section 482. Further,
income arising as a result of a sec-
ondary adjustment made in conjunc-
tion with a reallocation of income
under section 482 from a foreign person
to a related U.S. person is considered
paid to a foreign person unless the tax-
payer to whom the income is reallo-
cated has entered into a repatriation
agreement with the IRS and the agree-
ment eliminates the liability for with-
holding under this section. For pur-
poses of determining the liability for
withholding, the payment of income is
deemed to have occurred on the last
day of the taxable year in which the
transactions that give rise to the allo-
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cation of income and the secondary ad-
justments, if any, took place.

(3) Blocked income. Income is not con-
sidered paid if it is blocked under exec-
utive authority, such as the Presi-
dent’s exercise of emergency power
under the Trading with the Enemy Act
(50 U.S.C. App. 5), or the International
Emergency Economic Powers Act (50
U.S.C. 1701 et seq.). However, on the
date that the blocking restrictions are
removed, the income that was blocked
is considered constructively received
by the beneficial owner (and therefore
paid for purposes of this section) and
subject to withholding under §1.1441-1.
Any exemption from withholding pur-
suant to this paragraph (e)(3) applies
without a requirement that docu-
mentation be furnished to the with-
holding agent. However, documenta-
tion may have to be furnished for pur-
poses of the information reporting pro-
visions under chapter 61 of the Code
and backup withholding under section
3406. The exemption from withholding
granted by this paragraph (e)(3) is not
a determination that the amounts are
not fixed or determinable annual or pe-
riodical income.

(4) Special rules for dividends. For pur-
poses of sections 1441 and 6042, in the
case of stock for which the record date
is earlier than the payment date, divi-
dends are considered paid on the pay-
ment date. In the case of a corporate
reorganization, if a beneficial owner is
required to exchange stock held in a
former corporation for stock in a new
corporation before dividends that are
to be paid with respect to the stock in
the new corporation will be paid on
such stock, the dividend is considered
paid on the date that the payee or ben-
eficial owner actually exchanges the
stock and receives the dividend. See
§31.3406(a)-4(a)(2) of this chapter.

(5) Certain interest accrued by a foreign
corporation. For purposes of sections
1441 and 6049, a foreign corporation
shall be treated as having made a pay-
ment of interest as of the last day of
the taxable year if it has made an elec-
tion under §1.884-4(c)(1) to treat ac-
crued interest as if it were paid in that
taxable year.

(6) Payments other than in U.S. dollars.
For purposes of section 1441, a payment
includes amounts paid in a medium
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other than U.S. dollars. See §1.1441-3(e)
for rules regarding the amount subject
to withholding in the case of such pay-
ments.

(f) Effective date. This section applies
to payments made after December 31,
2000.

[T.D. 8734, 62 FR 53444, Oct. 14, 1997, as
amended by T.D. 8804, 63 FR 72187, Dec. 31,
1998; T.D. 8856, 64 FR 73412, Dec. 30, 1999; T.D.
8881, 65 FR 32186, May 22, 2000]

§1.1441-3 Determination of amounts
to be withheld.

(a) Withholding on gross amount. Ex-
cept as otherwise provided in regula-
tions under section 1441, the amount
subject to withholding under §1.1441-1
is the gross amount of income subject
to withholding that is paid to a foreign
person. The gross amount of income
subject to withholding may not be re-
duced by any deductions, except to the
extent that one or more personal ex-
emptions are allowed as provided under
§1.1441-4(b)(6).

(b) Withholding on payments on certain
obligations—(1) Withholding at time of
payment of interest. When making a
payment on an interest-bearing obliga-
tion, a withholding agent must with-
hold under §1.1441-1 upon the gross
amount of stated interest payable on
the interest payment date, regardless
of whether the payment constitutes a
return of capital or the payment of in-
come within the meaning of section 61.
To the extent an amount was withheld
on an amount of capital rather than in-
terest, see the rules for adjustments,
refunds, or credits under §1.1441-1(b)(8).

(2) No withholding between interest
payment dates—(i) In general. A with-
holding agent is not required to with-
hold under §1.1441-1 upon interest ac-
crued on the date of a sale or exchange
of a debt obligation when that sale oc-
curs between two interest payment
dates (even though the amount is
treated as interest under §1.61-7(c) or
(d) and is subject to tax under section
871 or 881). See §1.6045-1(c) for reporting
requirements by brokers with respect
to sale proceeds. See §1.61-7(c) regard-
ing the character of payments received
by the acquirer of an obligation subse-
quent to such acquisition (that is, as a
return of capital or interest accrued
after the acquisition). Any exemption
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from withholding pursuant to this
paragraph (b)(2)(i) applies without a re-
quirement that documentation be fur-
nished to the withholding agent. How-
ever, documentation may have to be
furnished for purposes of the informa-
tion reporting provisions under section
6045 or 6049 and backup withholding
under section 3406. The exemption from
withholding granted by this paragraph
(b)(2) is not a determination that the
accrued interest is not fixed or deter-
minable annual or periodical income
under section 871(a) or 881(a).

(i) Anti-abuse rule. The exemption in
paragraph (b)(2)(i) of this section does
not apply if the sale of securities is
part of a plan the principal purpose of
which is to avoid tax by selling and re-
purchasing securities and the with-
holding agent has actual knowledge or
reason to know of such plan.

(c) Corporate distributions—(1) General
rule. A corporation making a distribu-
tion with respect to its stock or any
intermediary (described in §1.1441-
1(c)(13)) making a payment of such a
distribution is required to withhold
under section 1441, 1442, or 1443 on the
entire amount of the distribution, un-
less it elects to reduce the amount of
withholding under the provisions of
this paragraph (c). Any exceptions
from withholding provided by this
paragraph (c) apply without any re-
quirement to furnish documentation to
the withholding agent. However, docu-
mentation may have to be furnished
for purposes of the information report-
ing provisions under section 6042 or 6045
and backup withholding under section
3406. See §1.1461-1(c) to determine
whether amounts excepted from with-
holding under this section are consid-
ered amounts that are subject to re-
porting.

(2) Exception to withholding on dis-
tributions—(i) In general. An election
described in paragraph (c)(1) of this
section is made by actually reducing
the amount of withholding at the time
that the payment is made. An inter-
mediary that makes a payment of a
distribution is not required to reduce
the withholding based on the distrib-
uting corporation’s estimates under
this paragraph (c)(2) even if the distrib-
uting corporation itself elects to re-
duce the withholding on payments of
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distributions that it itself makes to
foreign persons. Conversely, an inter-
mediary may elect to reduce the
amount of withholding with respect to
the payment of a distribution even if
the distributing corporation does not
so elect for the payments of distribu-
tions that it itself makes of distribu-
tions to foreign persons. The amounts
with respect to which a distributing
corporation or intermediary may elect
to reduce the withholding are as fol-
lows:

(A) A distributing corporation or
intermediary may elect to not with-
hold on a distribution to the extent it
represents a nontaxable distribution
payable in stock or stock rights.

(B) A distributing corporation or
intermediary may elect to not with-
hold on a distribution to the extent it
represents a distribution in part or full
payment in exchange for stock.

(C) A distributing corporation or
intermediary may elect to not with-
hold on a distribution (actual or
deemed) to the extent it is not paid out
of accumulated earnings and profits or
current earnings and profits, based on
a reasonable estimate determined
under paragraph (c)(2)(ii) of this sec-
tion.

(D) A regulated investment company
or intermediary may elect to not with-
hold on a distribution representing a
capital gain dividend (as defined in sec-
tion 852(b)(3)(C)) or an exempt interest
dividend (as defined in section
852(b)(5)(A)) based on the applicable
procedures described under paragraph
(c)(3) of this section.

(E) A U.S. Real Property Holding
Corporation (defined in section
897(c)(2)) or a real estate investment
trust (defined in section 856) or inter-
mediary may elect to not withhold on
a distribution to the extent it is sub-
ject to withholding under section 1445
and the regulations under that section.
See paragraph (c)(4) of this section for
applicable procedures.

(ii) Reasonable estimate of accumulated
and current earnings and profits on the
date of payment—(A) General rule. A rea-
sonable estimate for purposes of para-
graph (c)(2)(i)(C) of this section is a de-
termination made by the distributing
corporation at a time reasonably close
to the date of payment of the extent to
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which the distribution will constitute a
dividend, as defined in section 316. The
determination is based upon the antici-
pated amount of accumulated earnings
and profits and current earnings and
profits for the taxable year in which
the distribution is made, the distribu-
tions made prior to the distribution for
which the estimate is made and all
other relevant facts and circumstances.
A reasonable estimate may be made
based on the procedures described in
§31.3406(b)(2)-4(c)(2) of this chapter.

(B) Procedures in case of underwith-
holding. A distributing corporation or
intermediary that is a withholding
agent with respect to a distribution
and that determines at the end of the
taxable year in which the distribution
is made that it underwithheld under
section 1441 on the distribution shall be
liable for the amount underwithheld as
a withholding agent under section 1461.
However, for purposes of this section
and §1.1461-1, any amount underwith-
held paid by a distributing corporation,
its paying agent, or an intermediary
shall not be treated as income subject
to additional withholding even if that
amount is treated as additional income
to the shareholders unless the addi-
tional amount is income to the share-
holder as a result of a contractual ar-
rangement between the parties regard-
ing the satisfaction of the share-
holder’s tax liabilities. In addition, no
penalties shall be imposed for failure
to withhold and deposit the tax if—

(1) The distributing corporation made
a reasonable estimate as provided in
paragraph (c)(2)(ii)(A) of this section;
and

(2) Either—

(i) The corporation or intermediary
pays over the underwithheld amount
on or before the due date for filing a
Form 1042 for the calendar year in
which the distribution is made, pursu-
ant to §1.1461-2(b); or

(ii) The corporation or intermediary
is not a calendar year taxpayer and it
files an amended return on Form 1042X
(or such other form as the Commis-
sioner may prescribe) for the calendar
year in which the distribution is made
and pays the underwithheld amount
and interest within 60 days after the
close of the taxable year in which the
distribution is made.
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(C) Reliance by intermediary on reason-
able estimate. For purposes of deter-
mining whether the payment of a cor-
porate distribution is a dividend, a
withholding agent that is not the dis-
tributing corporation may, absent ac-
tual knowledge or reason to know oth-
erwise, rely on representations made
by the distributing corporation regard-
ing the reasonable estimate of the an-
ticipated accumulated and current
earnings and profits made in accord-
ance with paragraph (c)(2)(ii)(A) of this
section. Failure by the withholding
agent to withhold the required amount
due to a failure by the distributing cor-
poration to reasonably estimate the
portion of the distribution treated as a
dividend or to properly communicate
the information to the withholding
agent shall be imputed to the distrib-
uting corporation. In such a case, the
Internal Revenue Service (IRS) may
collect from the distributing corpora-
tion any underwithheld amount and
subject the distributing corporation to
applicable interest and penalties as a
withholding agent.

(D) Example. The rules of this para-
graph (c)(2) are illustrated by the fol-
lowing example:

Example. (i) Facts. Corporation X, a pub-
licly traded corporation with both U.S. and
foreign shareholders and a calendar year tax-
payer, has an accumulated deficit in earn-
ings and profits at the close of 2000. In 2001,
Corporation X generates $1 million of cur-
rent earnings and profits each month and
makes an $18 million distribution, resulting
in a $12 million dividend. Corporation X
plans to make an additional $18 million dis-
tribution on October 1, 2002. Approximately
one month before that date, Corporation X’s
management receives an internal report
from its legal and accounting department
concerning Corporation X’s estimated cur-
rent earnings and profits. The report states
that Corporation X should generate only $5.1
million of current earnings and profits by
the close of the third quarter due to costs re-
lating to substantial organizational and
product changes, but these changes will en-
able Corporation X to generate $1.3 million
of earnings and profits monthly for the last
quarter of the 2002 fiscal year. Thus, the
total amount of current and earnings and
profits for 2002 is estimated to be $9 million.

(ii) Analysis. Based on the facts in para-
graph (i) of this Example, including the fact
that earnings and profits estimate was made
within a reasonable time before the distribu-
tion, Corporation X can rely on the estimate
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under paragraph (c)(2)(ii)(A) of this section.
Therefore, Corporation X may treat $9 mil-
lion of the $18 million of the October 1, 2002,
distribution to foreign shareholders as a non-
dividend distribution.

(3) Special rules in the case of distribu-
tions from a regulated investment com-
pany—(i) General rule. If the amount of
any distributions designated as being
subject to section 852(b)(3)(C) or (5)(A)
exceeds the amount that may be des-
ignated under those sections for the
taxable year, then no penalties will be
asserted for any resulting underwith-
holding if the designations were based
on a reasonable estimate (made pursu-
ant to the same procedures as are de-
scribed in paragraph (c)(2)(ii)(A) of this
section) and the adjustments to the
amount withheld are made within the
time period described in paragraph
(©)(2)(ii)(B) of this section. Any adjust-
ment to the amount of tax due and
paid to the IRS by the withholding
agent as a result of underwithholding
shall not be treated as a distribution
for purposes of section 562(c) and the
regulations thereunder. Any amount of
U.S. tax that a foreign shareholder is
treated as having paid on the undis-
tributed capital gain of a regulated in-
vestment company under section
852(b)(3)(D) may be claimed by the for-
eign shareholder as a credit or refund
under §1.1464-1.

(ii) Reliance by intermediary on reason-
able estimate. For purposes of deter-
mining whether a payment is a dis-
tribution designated as subject to sec-
tion 852(b) (3)(C) or (5)(A), a with-
holding agent that is not the distrib-
uting regulated investment company
may, absent actual knowledge or rea-
son to know otherwise, rely on the des-
ignations that the distributing com-
pany represents have been made in ac-
cordance with paragraph (c)(3)(i) of
this section. Failure by the with-
holding agent to withhold the required
amount due to a failure by the regu-
lated investment company to reason-
ably estimate the required amounts or
to properly communicate the relevant
information to the withholding agent
shall be imputed to the distributing
company. In such a case, the IRS may
collect from the distributing company
any underwithheld amount and subject
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the company to applicable interest and
penalties as a withholding agent.

(4) Coordination with withholding
under section 1445—(i) In general. A dis-
tribution from a U.S. Real Property
Holding Corporation (USRPHC) (or
from a corporation that was a USRPHC
at any time during the five-year period
ending on the date of distribution) with
respect to stock that is a U.S. real
property interest under section 897(c)
or from a Real Estate Investment
Trust (REIT) with respect to its stock
is subject to the withholding provisions
under section 1441 (or section 1442 or
1443) and section 1445. A USRPHC mak-
ing a distribution shall be treated as
satisfying its withholding obligations
under both sections if it withholds in
accordance with one of the procedures
described in either paragraph (c)(4)(i)
(A) or (B) of this section. A USRPHC
must apply the same withholding pro-
cedure to all the distributions made
during the taxable year. However, the
USRPHC may change the applicable
withholding procedure from year to
year. For rules regarding distributions
by REITs, see paragraph (c)(4)(i)(C) of
this section.

(A) Withholding under section 1441.
The USRPHC may choose to withhold
on a distribution only under section
1441 (or 1442 or 1443) and not under sec-
tion 1445. In such a case, the USRPHC
must withhold under section 1441 (or
1442 or 1443) on the full amount of the
distribution, whether or not any por-
tion of the distribution represents a re-
turn of basis or capital gain. If a re-
duced tax rate under an income tax
treaty applies to the distribution by
the USRPHC, then the applicable rate
of withholding on the distribution shall
be no less than 10-percent, unless the
applicable treaty specifies an applica-
ble lower rate for distributions from a
USRPHC, in which case the lower rate
may apply.

(B) Withholding under both sections
1441 and 1445. As an alternative to the
procedure described in paragraph
©)@)(@)(A) of this section, a USRPHC
may choose to withhold under both
sections 1441 (or 1442 or 1443) and 1445
under the procedures set forth in this
paragraph (c)(4)(i)(B). The USRPHC
must make a reasonable estimate of
the portion of the distribution that is a
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dividend under paragraph (c)(2)(ii)(A)
of this section, and must—

(1) Withhold under section 1441 (or
1442 or 1443) on the portion of the dis-
tribution that is estimated to be a divi-
dend under paragraph (c)(2)(ii)(A) of
this section; and

(2) Withhold under section 1445(e)(3)
and §1.1445-5(e) on the remainder of the
distribution or on such smaller portion
based on a withholding certificate ob-
tained iIn accordance with §1.1445-
5(e)(2)(iv).

(C) Coordination with REIT with-
holding. Withholding is required under
section 1441 (or 1442 or 1443) on the por-
tion of a distribution from a REIT that
is not designated as a capital gain divi-
dend, a return of basis, or a distribu-
tion in excess of a shareholder’s ad-
justed basis in the stock of the REIT
that is treated as a capital gain under
section 301(c)(3). A distribution in ex-
cess of a shareholder’s adjusted basis in
the stock of the REIT is, however, sub-
ject to withholding under section 1445,
unless the interest in the REIT is not a
U.S. real property interest (e.g., an in-
terest in a domestically controlled
REIT under section 897(h)(2)). In addi-
tion, withholding is required under sec-
tion 1445 on the portion of the distribu-
tion designated by a REIT as a capital
gain dividend. See §1.1445-8.

(i) Intermediary reliance rule. A with-
holding agent that is not the distrib-
uting USRPHC must withhold under
paragraph (c)(4)(i) of this section, but
may, absent actual knowledge or rea-
son to know otherwise, rely on rep-
resentations made by the USRPHC re-
garding the determinations required
under paragraph (c)(4)(i) of this sec-
tion. Failure by the withholding agent
to withhold the required amount due to
a failure by the distributing USRPHC
to make these determinations in a rea-
sonable manner or to properly commu-
nicate the determinations to the with-
holding agent shall be imputed to the
distributing USRPHC. In such a case,
the IRS may collect from the distrib-
uting USRPHC any underwithheld
amount and subject the distributing
USRPHC to applicable interest and
penalties as a withholding agent.
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(d) Withholding on payments that in-
clude an undetermined amount of in-
come—(1) In general. Where the with-
holding agent makes a payment and
does not know at the time of payment
the amount that is subject to with-
holding because the determination of
the source of the income or the cal-
culation of the amount of income sub-
ject to tax depends upon facts that are
not known at the time of payment,
then the withholding agent must with-
hold an amount under §1.1441-1 based
on the entire amount paid that is nec-
essary to assure that the tax withheld
is not less than 30 percent (or other ap-
plicable percentage) of the amount
that will subsequently be determined
to be from sources within the United
States or to be income subject to tax.
The amount so withheld shall not ex-
ceed 30 percent of the amount paid. In
the alternative, the withholding agent
may make a reasonable estimate of the
amount from U.S. sources or of the
taxable amount and set aside a cor-
responding portion of the amount due
under the transaction and hold such
portion in escrow until the amount
from U.S. sources or the taxable
amount can be determined, at which
point withholding becomes due under
§1.1441-1. See §1.1441-1(b)(8) regarding
adjustments in the case of overwith-
holding. The provisions of this para-
graph (d)(1) shall not apply to the ex-
tent that other provisions of the regu-
lations under chapter 3 of the Internal
Revenue Code (Code) specify the
amount to be withheld, if any, when
the withholding agent lacks knowledge
at the time of payment (e.g., lack of re-
liable knowledge regarding the status
of the payee or beneficial owner, ad-
dressed in §1.1441-1(b)(3), or lack of
knowledge regarding the amount of
original issue discount under §1.1441-
2(b)(3)).

(2) Withholding on certain gains. Ab-
sent actual knowledge or reason to
know otherwise, a withholding agent
may rely on a claim regarding the
amount of gain described in §1.1441-2(c)
if the beneficial owner withholding cer-
tificate, or other appropriate with-
holding certificate, states the bene-
ficial owner’s basis in the property giv-
ing rise to the gain. In the absence of
a reliable representation on a with-
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holding certificate, the withholding
agent must withhold an amount under
§1.1441-1 that is necessary to assure
that the tax withheld is not less than
30 percent (or other applicable percent-
age) of the recognized gain. For this
purpose, the recognized gain is deter-
mined without regard to any deduction
allowed by the Code from the gains.
The amount so withheld shall not ex-
ceed 30 percent of the amount payable
by reason of the transaction giving rise
to the recognized gain. See §1.1441-
1(b)(8) regarding adjustments in the
case of overwithholding.

(e) Payments other than in U.S. dol-
lars—(1) In general. The amount of a
payment made in a medium other than
U.S. dollars is measured by the fair
market value of the property or serv-
ices provided in lieu of U.S. dollars.
The withholding agent may liquidate
the property prior to payment in order
to withhold the required amount of tax
under section 1441 or obtain payment of
the tax from an alternative source.
However, the obligation to withhold
under section 1441 is not deferred even
if no alternative source can be located.
Thus, for purposes of withholding
under chapter 3 of the Code, the provi-
sions of §31.3406(h)-2(b)(2)(ii) of this
chapter (relating to backup with-
holding from another source) shall not
apply. If the withholding agent satis-
fies the tax liability related to such
payments, the rules of paragraph (f) of
this section apply.

(2) Payments in foreign currency. If the
amount subject to withholding tax is
paid in a currency other than the U.S.
dollar, the amount of withholding
under section 1441 shall be determined
by applying the applicable rate of with-
holding to the foreign currency amount
and converting the amount withheld
into U.S. dollars on the date of pay-
ment at the spot rate (as defined in
§1.988-1(d)(1)) in effect on that date. A
withholding agent making regular or
frequent payments in foreign currency
may use a month-end spot rate or a
monthly average spot rate. A spot rate
convention must be used consistently
for all non-dollar amounts withheld
and from year to year. Such conven-
tion cannot be changed without the
consent of the Commissioner. The U.S.
dollar amount so determined shall be
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treated by the beneficial owner as the
amount of tax paid on the income for
purposes of determining the final U.S.
tax liability and, if applicable, claim-
ing a refund or credit of tax.

(f) Tax liability of beneficial owner sat-
isfied by withholding agent—(1) General
rule. In the event that the satisfaction
of a tax liability of a beneficial owner
by a withholding agent constitutes in-
come to the beneficial owner and such
income is of a type that is subject to
withholding, the amount of the pay-
ment deemed made by the withholding
agent for purposes of this paragraph (f)
shall be determined under the gross-up
formula provided in this paragraph
(f)(1). Whether the payment of the tax
by the withholding agent constitutes a
satisfaction of the beneficial owner’s
tax liability and whether, as such, it
constitutes additional income to the
beneficial owner, must be determined
under all the facts and circumstances
surrounding the transaction, including
any agreements between the parties
and applicable law. The formula de-
scribed in this paragraph (f)(1) is as fol-
lows:

Gross payment
without withholding

Payment =
I{(tax rate)

(2) Example. The following example il-
lustrates the provisions of this para-

graph (f):

Example. College X awards a qualified
scholarship within the meaning of section
117(b) to foreign student, FS, who is in the
United States on an F visa. FS is a resident
of a country that does not have an income
tax treaty with the United States. The schol-
arship is $20,000 to be applied to tuition,
mandatory fees and books, plus benefits in
kind consisting of room and board and
roundtrip air transportation. College X
agrees to pay any U.S. income tax owed by
FS with respect to the scholarship. The fair
market value of the room and board meas-
ured by the amount College X charges non-
scholarship students is $6,000. The cost of the
roundtrip air transportation is $2,600. There-
fore, the total fair market value of the schol-
arship received by FS is $28,600. However, the
amount taxable is limited to the fair market
value of the benefits in kind ($8,600) because
the portion of the scholarship amount for
tuition, fees, and books is not included in
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gross income under section 117. The applica-
ble rate of withholding is 14 percent under
section 1441(b). Therefore, under the gross-up
formula, College X is deemed to make a pay-
ment of $10,000 ($8,600 divided by (1-.14). The
U.S. tax that must be deducted and withheld
from the payment under section 1441(b) is
$1,400 (.14x$10,000). College X reports scholar-
ship income of $30,000 and $1,400 of U.S. tax
withheld on Forms 1042 and 1042-S.

(g) Conduit financing arrangements—
(1) Duty to withhold. A financed entity
or other person required to withhold
tax under section 1441 with respect to a
financing arrangement that is a con-
duit financing arrangement within the
meaning of §1.881-3(a)(2)(iv) shall be re-
quired to withhold under section 1441
as if the district director had deter-
mined, pursuant to §1.881-3(a)(3), that
all conduit entities that are parties to
the conduit financing arrangement
should be disregarded. The amount of
tax required to be withheld shall be de-
termined under §1.881-3(d). The with-
holding agent may withhold tax at a
reduced rate if the financing entity es-
tablishes that it is entitled to the ben-
efit of a treaty that provides a reduced
rate of tax on a payment of the type
deemed to have been paid to the fi-
nancing entity. Section 1.881-
3(@)(3)(ii)(E) shall not apply for pur-
poses of determining whether any per-
son is required to deduct and withhold
tax pursuant to this paragraph (g), or
whether any party to a financing ar-
rangement is liable for failure to with-
hold or entitled to a refund of tax
under sections 1441 or 1461 to 1464 (ex-
cept to the extent the amount withheld
exceeds the tax liability determined
under §1.881-3(d)). See §1.1441-7(f) relat-
ing to withholding tax liability of the
withholding agent in conduit financing
arrangements subject to §1.881-3.

(2) Effective date. This paragraph (g)
is effective for payments made by fi-
nanced entities on or after September
11, 1995. This paragraph shall not apply
to interest payments covered by sec-
tion 127(g)(3) of the Tax Reform Act of
1984, and to interest payments with re-
spect to other debt obligations issued
prior to October 15, 1984 (whether or
not such debt was issued by a Nether-
lands Antilles corporation).
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(h) Effective date. Except as otherwise
provided in paragraph (g) of this sec-
tion, this section applies to payments
made after December 31, 2000.

[T.D. 6500, 25 FR 12074, Nov. 26, 1960, as
amended by T.D. 6908, 31 FR 16771, Dec. 31,
1966; T.D. 7378, 40 FR 45436, Oct. 2, 1975; T.D.
7977, 49 FR 36831, Sept. 20, 1984; T.D. 8611, 60
FR 41014, Aug. 11, 1995; T.D. 8734, 62 FR 53446,
Oct. 14, 1997; T.D. 8804, 63 FR 72187, Dec. 31,
1998; T.D. 8856, 64 FR 73412, Dec. 30, 1999; T.D.
8881, 65 FR 32187, 32212, May 22, 2000]

§1.1441-4 Exemptions from  with-
holding for certain effectively con-
nected income and other amounts.

(a) Certain income connected with a
U.S. trade or business—(1) In general. No
withholding is required under section

1441 on income otherwise subject to
withholding if the income is (or is
deemed to be) effectively connected

with the conduct of a trade or business
within the United States and is includ-
ible in the beneficial owner’s gross in-
come for the taxable year. For pur-
poses of this paragraph (a), an amount
is not deemed to be includible in gross
income if the amount is (or is deemed
to be) effectively connected with the
conduct of a trade or business within
the United States and the beneficial
owner claims an exemption from tax
under an income tax treaty because the
income is not attributable to a perma-
nent establishment in the United
States. To claim a reduced rate of
withholding because the income is not
attributable to a permanent establish-
ment, see §1.1441-6(b)(1). This para-
graph (a) does not apply to income of a
foreign corporation to which section
543(a)(7) applies for the taxable year or
to compensation for personal services
performed by an individual. See para-
graph (b) of this section for compensa-
tion for personal services performed by
an individual.

(2) Withholding agent’s reliance on a
claim of effectively connected income—(i)
In general. Absent actual knowledge or
reason to know otherwise, a with-
holding agent may rely on a claim of
exemption based upon paragraph (a)(1)
of this section if, prior to the payment
to the foreign person, the withholding
agent can reliably associate the pay-
ment with a Form W-8 upon which it
can rely to treat the payment as made
to a foreign beneficial owner in accord-
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ance with §1.1441-1(e)(1)(ii). For pur-
poses of this paragraph (a), a with-
holding certificate is valid only if, in
addition to other applicable require-
ments, it includes the taxpayer identi-
fying number of the person whose name
is on the Form W-8 and represents,
under penalties of perjury, that the
amounts for which the certificate is
furnished are effectively connected
with the conduct of a trade or business
in the United States and is includable
in the beneficial owner’s gross income
for the taxable year. In the absence of
a reliable claim that the income is ef-
fectively connected with the conduct of
a trade or business in the United
States, the income is presumed not to
be effectively connected, except as oth-
erwise provided in paragraph (a) (2)(ii)
or (3) of this section. See §1.1441-
1(e)(4)(ii)(C) for the period of validity
applicable to a certificate provided
under this section and §1.1441-
1(e)(4)(ii)(D) for changes in cir-
cumstances arising during the taxable
year indicating that the income to
which the certificate relates is not, or
is no longer expected to be, effectively
connected with the conduct of a trade
or business within the United States. A
withholding certificate shall be effec-
tive only for the item or items of in-
come specified therein. The provisions
of §1.1441-1(b)(3)(iv) dealing with a 90-
day grace period shall apply for pur-
poses of this section.

(i) Special rules for U.S. branches of
foreign persons—(A) U.S. branches of cer-
tain foreign banks or foreign insurance
companies. A payment to a U.S. branch
described in §1.1441-1(b)(2)(iv)(A) is pre-
sumed to be effectively connected with
the conduct of a trade or business in
the United States without the need to
furnish a certificate, unless the U.S.
branch provides a U.S. branch with-
holding certificate described in §1.1441-
1(e)(3)(v) that represents otherwise. If
no certificate is furnished but the in-
come is not, in fact, effectively con-
nected income, then the branch must
withhold whether the payment is col-
lected on behalf of other persons or on
behalf of another branch of the same
entity. See §1.1441-1(b) (2)(iv) and (6)
for general rules applicable to pay-
ments to U.S. branches of foreign per-
sons.
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(B) Other U.S. branches. See §1.1441-
1(b)(2)(iv)(E) for similar procedures for
other U.S. branches to the extent pro-
vided in a determination letter from
the district director or the Assistant
Commissioner (International).

(3) Income on notional principal con-
tracts—(i) General rule. A withholding
agent that pays amounts attributable
to a notional principal contract de-
scribed in §1.863-7(a) or 1.988-2(e) shall
have no obligation to withhold on the
amounts paid under the terms of the
notional principal contract regardless
of whether a withholding certificate is
provided. However, a withholding agent
must file returns under §1.1461-1(b) and
(c) reporting the income that it must
treat as effectively connected with the
conduct of a trade or business in the
United States under the provisions of
this paragraph (a)(3). Except as other-
wise provided in paragraph (a)(3)(ii) of
this section, a withholding agent must
treat the income as effectively con-
nected with the conduct of a U.S. trade
or business if the income is paid to, or
to the account of, a qualified business
unit of a foreign person located in the
United States or, if the payment is
paid to, or to the account of, a quali-
fied business unit of a foreign person
located outside the United States, the
withholding agent knows, or has rea-
son to know, the payment is effectively
connected with the conduct of a trade
or business within the United States.
Income on a notional principal con-
tract does not include the amount
characterized as interest under the pro-
visions of §1.446-3(g)(4).

(ii) Exception for certain payments. A
payment shall not be treated as effec-
tively connected with the conduct of a
trade or business within the United
States for purposes of paragraph
(a)(3)(i) of this section even if no with-
holding certificate is furnished if the
payee provides a representation in a
master agreement that governs the
transactions in notional principal con-
tracts between the parties (for example
an International Swaps and Deriva-
tives Association (ISDA) Agreement,
including the Schedule thereto) or in
the confirmation on the particular no-
tional principal contract transaction
that the payee is a U.S. person or a
non-U.S. branch of a foreign person.
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(b) Compensation for personal services
of an individual—(1) Exemption from
withholding. Withholding is not re-
quired under §1.1441-1 from salaries,
wages, remuneration, or any other
compensation for personal services of a
nonresident alien individual if such
compensation is effectively connected
with the conduct of a trade or business
within the United States and—

(i) Such compensation is subject to
withholding under section 3402 (relat-
ing to withholding on wages) and the
regulations under that section;

(ii) Such compensation would be sub-
ject to withholding under section 3402
but for the provisions of section 3401(a)
(not including section 3401(a)(6)) and
the regulations under that section.
This paragraph (b)(1)(ii) does not apply
to payments to a nonresident alien in-
dividual from any trust described in
section 401(a), any annuity plan de-
scribed in section 403(a), any annuity,
custodial account, or retirement in-
come account described in section
403(b), or an individual retirement ac-
count or individual retirement annuity
described in section 408. Instead, these
payments are subject to withholding
under this section to the extent they
are exempted from the definition of
wages under section 3401(a)(12) or to
the extent they are from an annuity,
custodial account, or retirement in-
come account described in section
403(b), or an individual retirement ac-
count or individual retirement annuity
described in section 408. Thus, for ex-
ample, payments to a nonresident alien
individual from a trust described in
section 401(a) are subject to with-
holding under section 1441 and not
under section 3405 or section 3406.

(iii) Such compensation is for serv-
ices performed by a nonresident alien
individual who is a resident of Canada
or Mexico and who enters and leaves
the United States at frequent inter-
vals;

(iv) Such compensation is, or will be,
exempt from the income tax imposed
by chapter 1 of the Code by reason of a
provision of the Internal Revenue Code
or a tax treaty to which the United
States is a party;
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(v) Such compensation is paid after
January 3, 1979 as a commission or re-
bate paid by a ship supplier to a non-
resident alien individual, who is em-
ployed by a nonresident alien indi-
vidual, foreign partnership, or foreign
corporation in the operation of a ship
or ships of foreign registry, for placing
orders for supplies to be used in the op-
eration of such ship or ships with the
supplier. See section 162(c) and the reg-
ulations thereunder for denial of deduc-
tions for illegal bribes, kickbacks, and
other payments; or

(vi) Compensation that is exempt
from withholding under section 3402 by
reason of section 3402(e), provided that
the employee and his employer enter
into an agreement under section 3402(p)
to provide for the withholding of in-
come tax upon payments of amounts
described in §31.3401(a)-3(b)(1) of this
chapter. An employee who desires to
enter into such an agreement should
furnish his employer with Form W-4
(withholding exemption certificate) (or
such other form as the Internal Rev-
enue Service (IRS) may prescribe). See
section 3402(f) and the regulations
thereunder and §31.3402(p)-1 of this
chapter.

(2) Manner of obtaining withholding ex-
emption under tax treaty—(i) In general.
In order to obtain the exemption from
withholding by reason of a tax treaty,
provided by paragraph (b)(1)(iv) of this
section, a nonresident alien individual
must submit a withholding certificate
(described in paragraph (b)(2)(ii) of this
section) to each withholding agent
from whom amounts are to be received.
A separate withholding certificate
must be filed for each taxable year of
the alien individual. If the withholding
agent is satisfied that an exemption
from withholding is warranted (see
paragraph (b)(2)(iii) of this section),
the withholding certificate shall be ac-
cepted in the manner set forth in para-
graph (b)(2)(iv) of this section. The ex-
emption from withholding becomes ef-
fective for payments made at least ten
days after a copy of the accepted with-
holding certificate is forwarded to the
Assistant Commissioner (Inter-
national). The withholding agent may
rely on an accepted withholding cer-
tificate only if the IRS has not ob-
jected to the certificate. For purposes
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of this paragraph (b)(2)(i), the IRS will
be considered to have not objected to
the certificate if it has not notified the
withholding agent within a 10-day pe-
riod beginning from the date that the
withholding certificate is forwarded to
the IRS pursuant to paragraph (b)(2)(v)
of this section. After expiration of the
10-day period, the withholding agent
may rely on the withholding certificate
retroactive to the date of the first pay-
ment covered by the certificate. The
fact that the IRS does not object to the
withholding certificate within the 10-
day period provided in this paragraph
(b)(2)(i) shall not preclude the IRS from
examining the withholding agent at a
later date in light of facts that the
withholding agent knew or had reason
to know regarding the payment and
eligibility for a reduced rate and that
were not disclosed to the IRS as part of
the 10-day review process.

(if) Withholding certificate claiming
withholding exemption. The statement
claiming an exemption from with-
holding shall be made on Form 8233 (or
an acceptable substitute or such other
form as the IRS may prescribe). Form
8233 shall be dated, signed by the bene-
ficial owner under penalties of perjury,

and contain the following informa-
tion—
(A) The individual’s name, perma-

nent residence address, taxpayer iden-
tifying number (or a copy of a com-
pleted Form W-7 or SS-5 showing that
a number has been applied for), and the
U.S. visa number, if any;

(B) The individual’s current immi-
gration status and visa type;

(C) The individual’s original date of
entry into the United States;

(D) The country that issued the indi-
vidual’s passport and the number of
such passport, or the individual’s per-
manent address if a citizen of Canada
or Mexico;

(E) The taxable year for which the
statement is to apply, the compensa-
tion to which it relates, and the
amount (or estimated amount if exact
amount not known) of such compensa-
tion;

(F) A statement that the individual
is not a citizen or resident of the
United States;

(G) The number of personal exemp-
tions claimed by the individual,;
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(H) A statement as to whether the
compensation to be paid to him or her
during the taxable year is or will be ex-
empt from income tax and the reason
why the compensation is exempt;

(1) If the compensation is exempt
from withholding by reason of an in-
come tax treaty to which the United
States is a party, the tax treaty and
provision under which the exemption
from withholding is claimed and the
country of which the individual is a
resident;

(J) Sufficient facts to justify the
claim in exemption from withholding;
and

(K) Any other information as may be
required by the form or accompanying
instructions in addition to, or in lieu
of, the information described in this
paragraph (b)(2)(ii).

(iii) Review by withholding agent. The
exemption from withholding provided
by paragraph (b)(1)(iv) of this section
shall not apply unless the withholding
agent accepts (in the manner provided
in paragraph (b)(2)(iv) of this section)
the statement on Form 8233 supplied by
the nonresident alien individual. Be-
fore accepting the statement the with-
holding agent must examine the state-
ment. If the withholding agent knows
or has reason to know that any of the
facts or assertions on Form 8233 may
be false or that the eligibility of the in-
dividual’s compensation for the exemp-
tion cannot be readily determined, the
withholding agent may not accept the
statement on Form 8233 and is required
to withhold under this section. If the
withholding agent accepts the state-
ment and subsequently finds that any
of the facts or assertions contained on
Form 8233 may be false or that the eli-
gibility of the individual’s compensa-
tion for the exemption can no longer be
readily determined, then the with-
holding agent shall promptly so notify
the Assistant Commissioner (Inter-
national) by letter, and the with-
holding agent is not relieved of liabil-
ity to withhold on any amounts still to
be paid. If the withholding agent is no-
tified by the Assistant Commissioner
(International) that the eligibility of
the individual’s compensation for the
exemption is in doubt or that such
compensation is not eligible for the ex-
emption, the withholding agent is re-
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quired to withhold under this section.
The rules of this paragraph are illus-
trated by the following examples.

Example 1. C, a nonresident alien indi-
vidual, submits Form 8233 to W, a with-
holding agent. The statement on Form 8233
does not include all the information required
by paragraph (b)(2)(ii) of this section. There-
fore, W has reason to know that he or she
cannot readily determine whether C’s com-
pensation for personal services is eligible for
an exemption from withholding and, there-
fore, W must withhold.

Example 2. D, a nonresident alien, is per-
forming services for W, a withholding agent.
W has accepted a statement on Form 8233
submitted by D, according to the provisions
of this section. W receives notice from the
Internal Revenue Service that the eligibility
of D’s compensation for a withholding ex-
emption is in doubt. Therefore, W has reason
to know that the eligibility of the compensa-
tion for a withholding exemption cannot be
readily determined, as of the date W receives
the notification, and W must withhold tax
under section 1441 on amounts paid after re-
ceipt of the notification.

Example 3. E, a nonresident alien indi-
vidual, submits Form 8233 to W, a with-
holding agent for whom E is to perform per-
sonal services. The statement contains all
the information requested on Form 8233. E
claims an exemption from withholding based
on a personal exemption amount computed
on the number of days E will perform per-
sonal services for W in the United States. If
W does not know or have reason to know
that any statement on the Form 8233 is false
or that the eligibility of E’s compensation
for the withholding exemption cannot be
readily determined, W can accept the state-
ment on Form 8233 and exempt from with-
holding the appropriate amount of E’s in-
come.

(iv) Acceptance by withholding agent.
If after the review described in para-
graph (b)(2)(iii) of this section the
withholding agent is satisfied that an
exemption from withholding is war-
ranted, the withholding agent may ac-
cept the statement by making a cer-
tification, verified by a declaration
that it is made under the penalties of
perjury, on Form 8233. The certifi-
cation shall be—

(A) That the withholding agent has
examined the statement,

(B) That the withholding agent is
satisfied that an exemption from with-
holding is warranted, and

(C) That the withholding agent does
not know or have reason to know that
the individual’s compensation is not
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entitled to the exemption or that the
eligibility of the individual’s com-
pensation for the exemption cannot be
readily determined.

(v) Copies of Form 8233. The with-
holding agent shall forward one copy of
each Form 8233 that is accepted under
paragraph (b)(2)(iv) of this section to
the Assistant Commissioner (Inter-
national), within five days of such ac-
ceptance. The withholding agent shall
retain a copy of Form 8233.

(3) Withholding agreements. Compensa-
tion for personal services of a non-
resident alien individual who is en-
gaged during the taxable year in the
conduct of a trade or business within
the United States may be wholly or
partially exempted from the with-
holding required by §1.1441-1 if an
agreement is reached between the As-
sistant Commissioner (International)
and the alien individual with respect to
the amount of withholding required.
Such agreement shall be available in
the circumstances and in the manner
set forth by the Internal Revenue Serv-
ice, and shall be effective for payments
covered by the agreement that are
made after the agreement is executed
by all parties. The alien individual
must agree to timely file an income
tax return for the current taxable year.

(4) Final payment exemption—(i) Gen-
eral rule. Compensation for independent
personal services of a nonresident alien
individual who is engaged during the
taxable year in the conduct of a trade
or business within the United States
may be wholly or partially exempted
from the withholding required by
§1.1441-1 from the final payment of
compensation for independent personal
services. This exemption does not
apply to wages. This exemption from
withholding is available only once dur-
ing an alien individual’s taxable year
and is obtained by the alien individual
presenting to the withholding agent a
letter in duplicate from a district di-
rector stating the amount of com-
pensation subject to the exemption and
the amount that would otherwise be
withheld from such final payment
under section 1441 that shall be paid to
the alien individual due to the exemp-
tion. The alien individual shall attach
a copy of the letter to his or her in-
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come tax return for the taxable year
for which the exemption is effective.

(ii) Final payment of compensation for
personal services. For purposes of this
paragraph, final payment of compensa-
tion for personal services means the
last payment of compensation, other
than wages, for personal services ren-
dered within the United States that
the individual expects to receive from
any withholding agent during the tax-
able year.

(iii) Manner of applying for final pay-
ment exemption. In order to obtain the
final payment exemption provided by
paragraph (b)(4)(i) of this section, the
nonresident alien individual (or his or
her agent) must file the forms and pro-
vide the information required by the
district director. Ordinary and nec-
essary business expenses may be taken
into account if substantiated to the
satisfaction of the district director.
The alien individual must submit a
statement, signed by him or her and
verified by a declaration that it is
made under the penalties of perjury,
that all the information provided is
true and that to his or her knowledge
no relevant information has been omit-
ted. The information required to be
submitted includes, but is not limited
to—

(A) A statement by each withholding
agent from whom amounts of gross in-
come effectively connected with the
conduct of a trade or business within
the United States have been received
by the alien individual during the tax-
able year, of the amount of such in-
come paid and the amount of tax with-
held, signed and verified by a declara-
tion that it is made under penalties of
perjury;

(B) A statement by the withholding
agent from whom the final payment of
compensation for personal services will
be received, of the amount of such final
payment and the amount which would
be withheld under §1.1441-1 if a final
payment exemption under paragraph
(b)(4)(1) of this section is not granted,
signed and verified by a declaration
that it is made under penalties of per-
jury;

(C) A statement by the individual
that he or she does not intend to re-
ceive any other amounts of gross in-
come effectively connected with the
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conduct of a trade or business within
the United States during the current
taxable year;

(D) The amount of tax which has
been withheld (or paid) under any other
provision of the Code or regulations
with respect to any income effectively
connected with the conduct of a trade
or business within the United States
during the current taxable year;

(E) The amount of any outstanding
tax liabilities (and interest and pen-
alties relating thereto) from the cur-
rent taxable year or prior taxable peri-
ods; and

(F) The provision of any income tax
treaty under which a partial or com-
plete exemption from withholding may
be claimed, the country of the individ-
ual’s residence, and a statement of suf-
ficient facts to justify an exemption
pursuant to such treaty.

(iv) Letter to withholding agent. If the
district director is satisfied that the
information provided under paragraph
(b)(4)(iii) of this section is sufficient,
the district director will, after coordi-
nation with the Director of the Foreign
Operations District, ascertain the
amount of the alien individual’s ten-
tative income tax for the taxable year
with respect to gross income that is ef-
fectively connected with the conduct of
a trade or business within the United
States. After the tentative tax has
been ascertained, the district director
will provide the alien individual with a
letter to the withholding agent stating
the amount of the final payment of
compensation for personal services
that is exempt from withholding, and
the amount that would otherwise be
withheld under section 1441 that shall
be paid to the alien individual due to
the exemption. The amount of com-
pensation for personal services exempt
from withholding under this paragraph
(b)(4) shall not exceed $5,000.

Example 1. On July 15, 1983, B, a non-resi-
dent alien individual, appears before a dis-
trict director with the information required
by paragraph (b)(4)(iii) of this section. B has
received personal service income in 1983 from
which $3,000 has been withheld under section
1441. On August 1, 1983, B will receive $5,000
in personal service income from W. B does
not intend to receive any other income sub-
ject to U.S. tax during 1983. Taking into ac-
count B’s substantiated deductible business
expenses, the district director computes the
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tentative tax liability on B’s income effec-
tively connected with the conduct of a trade
or business in the United States during 1983
(including the $5,000 payment to be made on
August 1, 1983) to be $3,300. B does not owe
U.S. tax for any other taxable periods. The
amount of B’s final payment exemption is
determined as follows:

(1) The amount of total withholding is
$4,500 ($3,000 previously withheld plus $1,500,
30% of the $5,000 final payment);

(2) The amount of tentative excess with-
holding is $1,200 (total withholding of $4,500
minus B’s tentative tax liability of $3,300);
and

(3) To allow B to receive $1,200 of the
amount which would otherwise have been
withheld from the final payment, the district
director allows a withholding exemption for
$4,000 of B’s final payment. W must withhold
$300 from the final payment.

Example 2. The facts are the same as in Ex-
ample 1 except B will receive a final pay-
ment of compensation on August 1, 1983, in
the amount of $10,000 and B’s tentative tax
liability is $3,900. The amount of B’s final
payment exemption is determined as follows:

(1) The amount of total withholding is
$6,000 ($3,000 previously withheld plus $3,000,
30% of the $10,000 final payment);

(2) The amount of tentative excess with-
holding is $2,100 (total withholding of $6,000
minus B’s tentative tax liability of $3,900);
and

(3) To allow B to receive $2,100 of the
amount which would otherwise be withheld
from the final payment, $7,000 of the final
payment would have to be exempt from with-
holding; however, as no more than $5,000 of
the final payment can be exempt from with-
holding under this paragraph (b)(4), the dis-
trict director allows a withholding exemp-
tion for $5,000 of B’s final payment. B must
file a claim for refund at the end of the tax-
able year to obtain a refund of $600. W must
withhold $1,500 from the final payment.

(5) Requirement of return. The ten-
tative tax determined by the district
director under paragraph (b)(4)(iv) of
this section or by the Director of the
Foreign Operations District under the
withholding agreement procedure of
paragraph (b)(3) of this section shall
not constitute a final determination of
the income tax liability of the non-
resident alien individual, nor shall
such determination constitute a tax re-
turn of the nonresident alien individual
for any taxable period. An alien indi-
vidual who applies for or obtains an ex-
emption from withholding under the
procedures of paragraphs (b) (2), (3), or
(4) of this section is not relieved of the
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obligation to file a return of income
under section 6012.

(6) Personal exemption—(i) In general.
To determine the tax to be withheld at
source under §1.1441-1 from remunera-
tion paid for personal services per-
formed within the United States by a
nonresident alien individual and from
scholarship and fellowship income de-
scribed in paragraph (c) of this section,
a withholding agent may take into ac-
count one personal exemption pursuant
to sections 873(b)(3) and 151 regardless
of whether the income is effectively
connected. For purposes of withholding
under section 1441 on remuneration for
personal services, the exemption must
be prorated upon a daily basis for the
period during which the personal serv-
ices are performed within the United
States by the nonresident alien indi-
vidual by dividing by 365 the number of
days in the period during which the in-
dividual is present in the United States
for the purpose of performing the serv-
ices and multiplying the result by the
amount of the personal exemption in
effect for the taxable year. See
§31.3402(f)(6)-1 of this chapter.

(ii) Multiple exemptions. More than
one personal exemption may be
claimed in the case of a resident of a
contiguous country or a national of the
United States under section 873(b)(3).
In addition, residents of a country with
which the United States has an income
tax treaty in effect may be eligible to
claim more than one personal exemp-
tion if the treaty so provides. Claims
for more than one personal exemption
shall be made on the withholding cer-
tificate furnished to the withholding
agent. The exemption must be prorated
on a daily basis in the same manner as
described in paragraph (b)(6)(i) of this
section.

(iii) Special rule where both certain
scholarship and compensation income are
received. The fact that both non-com-
pensatory scholarship income and com-
pensation income (including compen-
satory scholarship income) are re-
ceived during the taxable year does not
entitle the taxpayer to claim more
than one personal exemption amount
(or more than the additional amounts
permitted under paragraph (b)(6)(ii) of
this section). Thus, if a nonresident
alien student receives non-compen-
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satory taxable scholarship income from
one withholding agent and compensa-
tion income from another withholding
agent, no more than the total personal
exemption amount permitted under the
Internal Revenue Code or under an in-
come tax treaty may be taken into ac-
count by both withholding agents. For
this purpose, the withholding agent
may rely on a representation from the
beneficial owner that the exemption
amount claimed does not exceed the
amount permissible under this section.

(c) Special rules for scholarship and fel-
lowship income—(1) In general. Under
section 871(c), certain amounts paid as
a scholarship or fellowship for study,
training, or research in the United
States to a nonresident alien indi-
vidual temporarily present in the
United States as a nonimmigrant
under section 101(a)(15) (F), (J), (M), or
(Q) of the Immigration and Nationality
Act are treated as income effectively
connected with the conduct of a trade
or business within the United States.
The amounts described in the pre-
ceding sentence are those amounts
that do not represent compensation for
services. Such amounts (as described in
the second sentence of section 1441(b))
are subject to withholding under sec-
tion 1441, but at the lower rate of 14
percent. That rate may be reduced
under the provisions of an income tax
treaty. Claims of a reduced rate under
an income tax treaty shall be made
under the procedures described in
§1.1441-6(b)(1). Therefore, claims for re-
duction in withholding under an in-
come tax treaty on amounts described
in this paragraph (c)(1) may not be
made on a Form 8233. However, if the
payee is receiving both compensation
for personal services (including com-
pensatory scholarship income) and
non-compensatory scholarship income
described in this paragraph (c)(1) from
the same withholding agent, claims for
reduction of withholding on both types
of income may be made on Form 8233.

(2) Alternate withholding election. A
withholding agent may elect to with-
hold on the amounts described in para-
graph (c)(1) of this section at the rates
applicable under section 3402, as if the
income were wages. Such election shall
be made by obtaining a Form W-4 (or
an acceptable substitute or such other
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form as the IRS may prescribe) from
the beneficial owner. The fact that the
withholding agent asks the beneficial
owner to furnish a Form W-4 for such
fellowship or scholarship income or to
take such income into account in pre-
paring such Form W-4 shall serve as
notice to the beneficial owner that the
income is being treated as wages for
purposes of withholding tax under sec-
tion 1441.

(d) Annuities received under qualified
plans. Withholding is not required
under section §1.1441-1 in the case of
any amount received as an annuity if
the amount is exempt from tax under
section 871(f) and the regulations under
that section. The withholding agent
may exempt the payment from with-
holding if, prior to payment, it can re-
liably associate the payment with doc-
umentation upon which it can rely to
treat the payment as made to a bene-
ficial owner in accordance with §1.1441-
1(e)(1)(ii). A beneficial owner with-
holding certificate furnished for pur-
poses of claiming the benefits of the
exemption under this paragraph (d) is
valid only if, in addition to other appli-
cable requirements, it contains a tax-
payer identifying number.

(e) Per diem of certain alien trainees.
Withholding is not required under sec-
tion 1441(a) and §1.1441-1 on per diem
amounts paid for subsistence by the
United States Government (directly or
by contract) to any nonresident alien
individual who is engaged in any pro-
gram of training in the United States
under the Mutual Security Act of 1954,
as amended (22 U.S.C. chapter 24). This
rule shall apply even though such
amounts are subject to tax under sec-
tion 871. Any exemption from with-
holding pursuant to this paragraph (e)
applies without a requirement that
documentation be furnished to the
withholding agent. However, docu-
mentation may have to be furnished
for purposes of the information report-
ing provisions under section 6041 and
backup withholding under section 3406.
The exemption from withholding
granted by this paragraph (e) is not a
determination that the amounts are
not fixed or determinable annual or pe-
riodical income.

(f) Failure to receive withholding cer-
tificates timely or to act in accordance
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with applicable presumptions. See appli-
cable procedures described in §1.1441-
1(b)(7) in the event the withholding
agent does not hold an appropriate
withholding certificate or other appro-
priate documentation at the time of
payment or does not act in accordance
with applicable presumptions described
in paragraph (a) (2)(i), (2)(ii), or (3) of
this section.

(g) Effective date—(1) General rule.
This section applies to payments made
after December 31, 2000.

(2) Transition rules. The validity of a
Form 4224 or 8233 that was valid on
January 1, 1998, under the regulations
in effect prior to January 1, 2001 (see 26
CFR part 1, revised April 1, 1999) and
expired, or will expire, at any time dur-
ing 1998, is extended until December 31,
1998. The validity of a Form 4224 or 8233
that is valid on or after January 1, 1999,
remains valid until its validity expires
under the regulations in effect prior to
January 1, 2001 (see 26 CFR part 1, re-
vised April 1, 1999) but in no event will
such form remain valid after December
31, 2000. The rule in this paragraph
(9)(2), however, does not apply to ex-
tend the validity period of a Form 4224
or 8223 that expires solely by reason of
changes in the circumstances of the
person whose name is on the certifi-
cate. Notwithstanding the first three
sentences of this paragraph (g)(2), a
withholding agent may choose to not
take advantage of the transition rule
in this paragraph (g)(2) with respect to
one or more withholding certificates
valid under the regulations in effect
prior to January 1, 2001 (see 26 CFR
part 1, revised April 1, 1999) and, there-
fore, to require withholding -certifi-
cates conforming to the requirements
described in this section (new with-
holding certificates). For purposes of
this section, a new withholding certifi-
cate is deemed to satisfy the docu-
mentation requirement under the regu-
lations in effect prior to January 1,
2001 (see 26 CFR part 1, revised April 1,
1999). Further, a new withholding cer-
tificate remains valid for the period
specified in §1.1441-1(e)(4)(ii), regard-
less of when the certificate is obtained.

[T.D. 6500, 25 FR 12075, Nov. 26, 1960]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §1.1441-4, see the List of
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Sections Affected in the Finding Aids sec-
tion of this volume.

§1.1441-5 Withholding on payments to
partnerships, trusts, and estates.

(a) In general. This section describes
the rules that apply to payments made
to partnerships, trusts, and estates.
Paragraph (b) of this section prescribes
the rules that apply to a withholding
agent making a payment to a U.S.
partnership, trust, or estate. It also
prescribes the obligations of a U.S.
partnership, trust, or estate that
makes a payment to a foreign partner,
beneficiary, or owner. Paragraph (c) of
this section prescribes rules that apply
to a withholding agent that makes a
payment to a foreign partnership.
Paragraph (d) of this section provides
presumption rules that apply to pay-
ments made to foreign partnerships.
Paragraph (e) of this section prescribes
rules, including presumption rules,
that apply to a withholding agent that
makes a payment to a foreign trust or
foreign estate.

(b) Rules applicable to U.S. partner-
ships, trusts, and estates—(1) Payments to
U.S. partnerships, trusts, and estates. No
withholding is required under section
1.1441-1(b)(1) on a payment of an
amount subject to withholding (as de-
fined in §1.1441-2(a)) that a withholding
agent may treat as made to a U.S.
payee. Therefore, if a withholding
agent can reliably associate (within
the meaning of §1.1441-2(b)(vii)) a Form
W-9 provided in accordance with
§1.1441-1(d)(2) or (4) by a U.S. partner-
ship, U.S. trust, or a U.S. estate the
withholding agent may treat the pay-
ment as made to a U.S. payee and the
payment is not subject to withholding
under section 1441 even though the
partnership, trust, or estate may have
foreign partners, beneficiaries, or own-
ers. A withholding agent is also not re-
quired to withhold under section 1441
on a payment it makes to an entity
presumed to be a U.S. payee under
paragraphs (d)(2) and (e)(6)(ii) of this
section.

(2) Withholding by U.S. payees—(i) U.S.
partnerships—(A) In general. A U.S.
partnership is required to withhold
under §1.1441-1 as a withholding agent
on an amount subject to withholding
(as defined in §1.1441-2(a)) that is in-
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cludible in the gross income of a part-
ner that is a foreign person. Subject to
paragraph (b)(2)(v) of this section, a
U.S. partnership shall withhold when
any distributions that include amounts
subject to withholding (including guar-
anteed payments made by a U.S. part-
nership) are made. To the extent a for-
eign partner’s distributive share of in-
come subject to withholding has not
actually been distributed to the foreign
partner, the U.S. partnership must
withhold on the foreign partner’s dis-
tributive share of the income on the
earlier of the date that the statement
required under section 6031(b) is mailed
or otherwise provided to the partner or
the due date for furnishing the state-
ment.

(B) Effectively connected income of
partners. Withholding on items of in-
come that are effectively connected in-
come in the hands of the partners who
are foreign persons is governed by sec-
tion 1446 and not by this section. In
such a case, partners in a domestic
partnership are not required to furnish
a withholding certificate in order to
claim an exemption from withholding
under section 1441(c)(1) and §1.1441-4.

(ii) U.S. simple trusts. A U.S. trust
that is described in section 651(a) (a
U.S. simple trust) is required to with-
hold under chapter 3 of the Internal
Revenue Code as a withholding agent
on the distributable net income includ-
ible in the gross income of a foreign
beneficiary to the extent the distribut-
able net income is an amount subject
to withholding (as defined in §1.1441-
2(a)). A U.S. simple trust shall with-
hold when a distribution is made to a
foreign beneficiary. The U.S. trust may
make a reasonable estimate of the por-
tion of the distribution that con-
stitutes distributable net income con-
sisting of an amount subject to with-
holding and apply the appropriate rate
of withholding to the estimated
amount. If, at the end of the taxable
year in which the distribution is made,
the U.S. simple trust determines that
it underwithheld under section 1441 or
1442, the trust shall be liable as a with-
holding agent for the amount under
withheld under section 1461. No pen-
alties shall be imposed for failure to
withhold and deposit the tax if the U.S.
simple trust’s estimate was reasonable
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and the trust pays the underwithheld
amount on or before the due date of
Form 1042 under section 1461. Any pay-
ment of underwithheld amounts by the
U.S. simple trust shall not be treated
as income subject to additional with-
holding even if that amount is treated
as additional income to the foreign
beneficiary, unless the additional
amount is income to the foreign bene-
ficiary as a result of a contractual ar-
rangement between the parties regard-
ing the satisfaction of the foreign bene-
ficiary’s tax liability. To the extent a
U.S. simple trust is required to, but
does not, distribute such income to a
foreign beneficiary, the U.S. trust must
withhold on the foreign beneficiary’s
allocable share at the time the income
is required (without extension) to be
reported on Form 1042-S under §1.1461-
1(c).

(iii) U.S. complex trusts and U.S. es-
tates. A U.S. trust that is not a trust
described in section 651(a) (a U.S. com-
plex trust) is required to withhold
under chapter 3 of the Internal Rev-
enue Code as a withholding agent on
the distributable net income includible
in the gross income of a foreign bene-
ficiary to the extent the distributable
net income consists of an amount sub-
ject to withholding (as defined in
§1.1441-2(a)) that is, or is required to
be, distributed currently. The U.S.
complex trust shall withhold when a
distribution is made to a foreign bene-
ficiary. The trust may use the same
procedures regarding an estimate of
the amount subject to withholding as a
U.S. simple trust under paragraph
(b)(2)(i1) of this section. To the extent
an amount subject to withholding is re-
quired to be, but is not actually dis-
tributed, the U.S. complex trust must
withhold on the foreign beneficiary’s
allocable share at the time the income
is required to be reported on Form 1042-
S under §1.1461-1(c), without extension.
A U.S. estate is required to withhold
under chapter 3 of the Internal Rev-
enue Code on the distributable net in-
come includible in the gross income of
a foreign beneficiary to the extent the
distributable net income consists of an
amount subject to withholding (as de-
fined in §1.1441-2(a)) that is actually
distributed. A U.S. estate may also use
the reasonable estimate procedures of
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paragraph (b)(2)(ii) of this section.
However, those procedures apply to an
estate that has a taxable year other
than a calendar year only if the estate
files an amended return on Form 1042
for the calendar year in which the dis-
tribution was made and pays the
underwithheld tax and interest within
60 days after the close of the taxable
year in which the distribution was
made.

(iv) U.S. grantor trusts. A U.S. trust
that is described in section 671 through
679 (a U.S. grantor trust) must with-
hold on any income includible in the
gross income of a foreign person that is
treated as an owner of the grantor
trust to the extent the amount includ-
ible consists of an amount that is sub-
ject to withholding (as described in
§1.1441-2(a)). The withholding must
occur at the time the income is re-
ceived by, or credited to, the trust.

(v) Subsequent distribution. If a U.S.
partnership or U.S. trust withholds on
a foreign partner, beneficiary, or own-
er’s share of an amount subject to
withholding before the amount is actu-
ally distributed to the partner, bene-
ficiary, or owner, withholding is not re-
quired when the amount is subse-
quently distributed.

(c) Foreign partnerships—(1) Deter-
mination of payee—(i) Payments treated
as made to partners. Except as otherwise
provided in paragraph (c)(1)(ii) of this
section, the payees of a payment to a
person that the withholding agent may
treat as a nonwithholding foreign part-
nership under paragraph (c)(3)(i) or
(d)(2) of this section are the partners
(looking through partners that are for-
eign intermediaries or flow-through en-
tities) as follows—

(A) If the withholding agent can reli-
ably associate a partner’s distributive
share of the payment with a valid
Form W-9 provided under §1.1441-1(d),
the partner is a U.S. payese;

(B) If the withholding agent can reli-
ably associate a partner’s distributive
share of the payment with a valid
Form W-8, or other appropriate docu-
mentation, provided under §1.1441-
1(e)(1)(ii), the partner is a payee that is
a foreign beneficial owner;

(C) If the withholding agent can reli-
ably associate a partner’s distributive
share of the payment with a qualified
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intermediary withholding certificate
under §1.1441-1(e)(3)(ii), a nonqualified
intermediary withholding certificate
under §1.1441-1(e)(3)(iii), or a U.S.
branch certificate under §1.1441-
1(e)(3)(v), then the rules of §1.1441-
1(b)(2)(v) shall apply to determine who
the payee is in the same manner as if
the partner’s distributive share of the
payment had been paid directly to such
intermediary or U.S. branch;

(D) If the withholding agent can reli-
ably associate the partner’s distribu-
tive share with a withholding foreign
partnership certificate under para-
graph (c)(2)(iv) of this section or a non-
withholding foreign partnership certifi-
cate under paragraph (c)(3)(iii) of this
section, then the rules of this para-
graph (c)(1)(i) or paragraph (c)(1)(ii) of
this section shall apply to determine
whether the payment is treated as
made to the partners of the higher-tier
partnership under this paragraph
(c)(1)(i) or to the higher-tier partner-
ship itself (under the rules of para-
graph (c)(1)(ii) of this section) in the
same manner as if the partner’s dis-
tributive share of the payment had
been paid directly to the higher-tier
foreign partnership;

(E) If the withholding agent can reli-
ably associate the partner’s distribu-
tive share with a withholding certifi-
cate described in paragraph (e) of this
section regarding a foreign trust or es-
tate, then the rules of paragraph (e) of
this section shall apply to determine
who the payees are; and

(F) If the withholding agent cannot
reliably associate the partner’s dis-
tributive share with a withholding cer-
tificate or other appropriate docu-
mentation, the partners are considered
to be the payees and the presumptions
described in paragraph (d)(3) of this
section shall apply to determine their
classification and status.

(ii) Payments treated as made to the
partnership. A payment to a person
that the withholding agent may treat
as a foreign partnership is treated as a
payment to the foreign partnership and
not to its partners only if—

(A) The withholding agent can reli-
ably associate the payment with a
withholding certificate described in
paragraph (c)(2)(iv) of this section
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(withholding certificate of a with-
holding foreign partnership);

(B) The withholding agent can reli-
ably associate the payment with a
withholding certificate described in
paragraph (c)(3)(iii) of this section
(nonwithholding foreign partnership)
certifying that the payment is income
that is effectively connected with the
conduct of a trade or business in the
United States; or

(C) The withholding agent can treat
the income as effectively connected in-
come under the presumption rules of
§1.1441-4(a)(2)(ii) or (3)(i).

(iii) Rules for reliably associating a
payment with documentation. For rules
regarding the reliable association of a
payment with documentation, see
§1.1441-1(b)(2)(vii). In the absence of
documentation, see §§81.1441-1(b)(3) and
1.6049-5(d) and paragraphs (d) and (e)(6)
of this section for applicable presump-
tions.

(iv) Examples. The rules of paragraphs
(c)(1)(i) and (ii) of this section are illus-
trated by the following examples:

Example 1. FP is a nonwithholding foreign
partnership organized in Country X. FP has
two partners, FC, a foreign corporation, and
USP, a U.S. partnership. USWH, a U.S. with-
holding agent, makes a payment of U.S.
source interest to FP. FP has provided
USWH with a valid nonwithholding foreign
partnership certificate, as described in para-
graph (c)(3)(iii) of this section, with which it
associates a beneficial owner withholding
certificate from FC and a Form W-9 from
USP together with the withholding state-
ment required by paragraph (c)(3)(iv) of this
section. USWH can reliably associate the
payment of interest with the withholding
certificates from FC and USP. Under para-
graph (c)(1)(i) of this section, the payees of
the interest payment are FC and USP.

Example 2. The facts are the same as in Ex-
ample 1, except that FP1, a nonwithholding
foreign partnership, is a partner in FP rather
than USP. FP1 has two partners, A and B,
both foreign persons. FP provides USWH
with a valid nonwithholding foreign partner-
ship certificate, as described in paragraph
(c)(3)(iii) of this section, with which it asso-
ciates a beneficial owner withholding certifi-
cate from FC and a nonwithholding foreign
partnership certificate from FP1l. In addi-
tion, foreign beneficial owner withholding
certificates from A and B are associated with
the nonwithholding foreign partnership
withholding certificate from FP1l. FP also
provides the withholding statement required
by paragraph (c)(3)(iv) of this section. USWH
can reliably associate the interest payment
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with the withholding certificates provided by
FC, A, and B. Therefore, under paragraph
(©)(1)(i) of this section, the payees of the in-
terest payment are FC, A, and B.

Example 3. USWH makes a payment of U.S.
source dividends to WFP, a withholding for-
eign partnership. WFP has two partners, FC1
and FC2, both foreign corporations. USWH
can reliably associate the payment with a
valid withholding foreign partnership with-
holding certificate from WFP. Therefore,
under paragraph (c)(1)(ii)(A) of this section,
WFP is the payee of the dividends.

Example 4. USWH makes a payment of U.S.
source royalties to FP, a foreign partnership.
USWH can reliably associate the royalties
with a valid withholding certificate from FP
on which FP certifies that the income is ef-
fectively connected with the conduct of a
trade or business in the United States.
Therefore, under paragraph (c)(1)(ii)(B) of
this section, FP is the payee of the royalties.

(2) Withholding foreign partnerships—
(1) Reliance on claim of withholding for-
eign partnership status. A withholding
foreign partnership is a foreign part-
nership that has entered into an agree-
ment with the Internal Revenue Serv-
ice (IRS), as described in paragraph
(c)(2)(ii) of this section, with respect to
distributions and guaranteed payments
it makes to its partners. A withholding
agent that can reliably associate a pay-
ment with a certificate described in
paragraph (c)(2)(iv) of this section may
treat the person to whom it makes the
payment as a withholding foreign part-
nership for purposes of withholding
under chapter 3 of the Internal Rev-
enue Code, information reporting under
chapter 61 of the Internal Revenue
Code, backup withholding under sec-
tion 3406, and withholding under other
provisions of the Internal Revenue
Code. Furnishing such a certificate is
in lieu of transmitting to a with-
holding agent withholding certificates
or other appropriate documentation for
its partners. Although the withholding
foreign partnership generally will be
required to obtain withholding certifi-
cates or other appropriate documenta-
tion from its partners pursuant to its
agreement with the IRS, it will gen-
erally not be required to attach such
documentation to its withholding for-
eign partnership withholding certifi-
cate. A foreign partnership may act as
a qualified intermediary under §1.1441-
1(e)(5) with respect to payments it
makes to persons other than its part-
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ners. In addition, the IRS may permit
a foreign partnership to act as a quali-
fied intermediary under §1.1441-
1(e)(5)(ii)(D) with respect to its part-
ners in appropriate circumstances.

(if) Withholding agreement. The IRS
may, upon request, enter into a with-
holding agreement with a foreign part-
nership pursuant to such procedures as
the IRS may prescribe in published
guidance (see §601.601(d)(2) of this chap-
ter). Under the withholding agreement,
a foreign partnership shall generally be
subject to the applicable withholding
and reporting provisions applicable to
withholding agents and payors under
chapters 3 and 61 of the Internal Rev-
enue Code, section 3406, the regulations
under those provisions, and other with-
holding provisions of the Internal Rev-
enue Code, except to the extent pro-
vided under the agreement. Under the
agreement, a foreign partnership may
agree to act as an acceptance agent to
perform the duties described in
§301.6109-1(d)(3)(iv)(A) of this chapter.
The agreement may specify the manner
in which applicable procedures for ad-
justments for underwithholding and
overwithholding, including refund pro-
cedures, apply to the withholding for-
eign partnership and its partners and
the extent to which applicable proce-
dures may be modified. In particular, a
withholding agreement may allow a
withholding foreign partnership to
claim refunds of overwithheld amounts
on behalf of its customers. In addition,
the agreement must specify the man-
ner in which the IRS will audit the for-
eign partnership’s books and records in
order to verify the partnership’s com-
pliance with its agreement. A with-
holding foreign partnership must file a
return on Form 1042 and information
returns on Form 1042-S. The with-
holding foreign partnership agreement
may also require a withholding foreign
partnership to file a partnership return
under section 6031(a) and partner state-
ments under 6031(b).

(iii) Withholding responsibility. A with-
holding foreign partnership must as-
sume primary withholding responsi-
bility under chapter 3 of the Internal
Revenue Code. It is not required to pro-
vide information to the withholding
agent regarding each partner’s dis-
tributive share of the payment. The
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withholding foreign partnership will be
responsible for reporting the payments
under §1.1461-1(c) and chapter 61 of the
Internal Revenue Code. A withholding
agent making a payment to a with-
holding foreign partnership is not re-
quired to withhold any amount under
chapter 3 of the Internal Revenue Code
on a payment to the withholding for-
eign partnership, unless it has actual
knowledge or reason to know that the
foreign partnership is not a with-
holding foreign partnership. The with-
holding foreign partnership shall with-
hold the payments under the same pro-
cedures and at the same time as pre-
scribed for withholding by a U.S. part-
nership under paragraph (b)(2) of this
section, except that, for purposes of de-
termining the partner’s status, the pro-
visions of paragraph (d)(4) of this sec-
tion shall apply.

(iv) Withholding certificate from a with-
holding foreign partnership. The rules of
§1.1441-1(e)(4) shall apply to with-
holding certificates described in this
paragraph (c)(2)(iv). A withholding cer-
tificate furnished by a withholding for-
eign partnership is valid with regard to
any partner on whose behalf the cer-
tificate is furnished only if it is fur-
nished on a Form W-8, an acceptable
substitute form, or such other form as
the IRS may prescribe, it is signed
under penalties of perjury by a partner
with authority to sign for the partner-
ship, its validity has not expired, and it
contains the information, statement,
and certifications described in this
paragraph (c)(2)(iv) as follows—

(A) The name, permanent residence
address (as described in §1.1441-
1(e)(2)(ii)), and the employer identifica-
tion number of the partnership, and
the country under the laws of which
the partnership is created or governed;

(B) A certification that the partner-
ship is a withholding foreign partner-
ship within the meaning of paragraph
(c)(2)(i) of this section; and

(C) Any other information, certifi-
cations or statements as may be re-
quired by the withholding foreign part-
nership agreement with the IRS or the
form or accompanying instructions in
addition to, or in lieu of, the informa-
tion, statements, and certifications de-
scribed in this paragraph (c)(2)(iv).
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(3) Nonwithholding foreign partner-
ships—(i) Reliance on claim of foreign
partnership status. A withholding agent
may treat a person as a nonwith-
holding foreign partnership if it re-
ceives from that person a nonwith-
holding foreign partnership with-
holding certificate as described in
paragraph (c)(3)(iii) of this section. A
withholding agent that does not re-
ceive a nonwithholding foreign part-
nership withholding certificate, or does
not receive a valid withholding certifi-
cate, from an entity it knows, or has
reason to know, is a foreign partner-
ship, must apply the presumption rules
of §§1.1441-1(b)(3) and 1.6049-5(d) and
paragraphs (d) and (e)(6) of this section.
In addition, to the extent a with-
holding agent cannot, prior to a pay-
ment, reliably associate the payment
with valid documentation from a payee
that is associated with the nonwith-
holding foreign partnership with-
holding certificate or has insufficient
information to report the payment on
Form 1042-S or Form 1099, to the ex-
tent reporting is required, must also
apply the presumption rules. See
§1.1441-1(b)(2)(vii)(A) and (B) for rules
regarding reliable association. See
paragraph (c)(3)(iv) of this section and
§1.1441-1(e)(3)(iv) for alternative proce-
dures permitting allocation informa-
tion to be received after a payment is
made.

(ii) Reliance on claim of reduced with-
holding by a partnership for its partners.
This paragraph (c)(3)(ii) describes the
manner in which a withholding agent
may rely on a claim of reduced with-
holding when making a payment to a
nonwithholding foreign partnership. To
the extent that a withholding agent
treats a payment to a nonwithholding
foreign partnership as a payment to
the nonwithholding foreign partner-
ship’s partners (whether direct or indi-
rect) in accordance with paragraph
(c)(1)(i) of this section, it may rely on
a claim for reduced withholding by the
partner if, prior to the payment, the
withholding agent can reliably asso-
ciate the payment (within the meaning
of §1.1441-1(b)(2)(vii)) with a valid with-
holding certificate or other appropriate
documentation from the partner that
establishes entitlement to a reduced
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rate of withholding. A withholding cer-
tificate or other appropriate docu-
mentation that establishes entitlement
to a reduced rate of withholding is a
beneficial owner withholding certifi-
cate described in §1.1441-1(e)(2)(i), doc-
umentary evidence described in §1.1441-
6(c)(3) or (4) or 1.6049-5(c)(1) (for a part-
ner claiming to be a foreign person and
a beneficial owner, determined under
the provisions of §1.1441-1(c)(6)), a
Form W-9 described in §1.1441-1(d) (for
a partner claiming to be a U.S. payee),
or a withholding foreign partnership
withholding certificate described in
paragraph (c)(2)(iv) of this section. Un-
less a nonwithholding foreign partner-
ship withholding certificate is provided
for income claimed to be effectively
connected with the conduct of a trade
or business in the United States, a
claim must be presented for each por-
tion of the payment that represents an
item of income includible in the dis-
tributive share of a partner as required
under paragraph (c)(3)(iii)(C) of this
section. When making a claim for sev-
eral partners, the partnership may
present a single nonwithholding for-
eign partnership withholding certifi-
cate to which the partners’ certificates
or other appropriate documentation
are associated. Where the nonwith-
holding foreign partnership with-
holding certificate is provided for in-
come claimed to be effectively con-
nected with the conduct of a trade or
business in the United States under
paragraph (c)(3)(iii)(D) of this section,
the claim may be presented without
having to identify any partner’s dis-
tributive share of the payment.

(iii) Withholding certificate from a non-
withholding foreign partnership. A non-
withholding foreign partnership shall
provide a nonwithholding foreign part-
nership withholding certificate with re-
spect to reportable amounts received
by the nonwithholding foreign partner-
ship. A nonwithholding foreign part-
nership withholding certificate is valid
only to the extent it is furnished on a
Form W-8 (or an acceptable substitute
form or such other form as the IRS
may prescribe), it is signed under pen-
alties of perjury by a partner with au-
thority to sign for the partnership, its
validity has not expired, and it con-
tains the information, statements, and

§1.1441-5

certifications described in this para-
graph (c)(3)(iii) and paragraph (c)(3)(iv)
of this section, and the withholding
certificates and other appropriate doc-
umentation for all the persons to
whom the certificate relates are associ-
ated with the certificate. The rules of
§1.1441-1(e)(4) shall apply to with-
holding certificates described in this
paragraph (c)(3)(iii). No withholding
certificates or other appropriate docu-
mentation from persons who derive in-
come through a partnership (whether
or not U.S. exempt recipients) are re-
quired to be associated with the non-
withholding foreign partnership with-
holding certificate if the certificate is
furnished solely for income claimed to
be effectively connected with the con-
duct of a trade or business in the
United States. Withholding certificates
and other appropriate documentation
that may be associated with the non-
withholding foreign partnership with-
holding certificate consist of beneficial
owner withholding certificates under
§1.1441-1(e)(2)(i), intermediary with-
holding certificates under §1.1441-
1(e)(3)(i), withholding foreign partner-
ship withholding certificates under
paragraph (c)(2)(iv) of this section,
nonwithholding foreign partnership
withholding certificates under this
paragraph (c)(3)(iii), withholding cer-
tificates from foreign trusts or estates
under paragraph (e) of this section,
documentary evidence described in
§1.1441-6(c)(3) or (4) or documentary
evidence described in §1.6049-5(c)(1),
and any other documentation or cer-
tificates applicable under other provi-
sions of the Internal Revenue Code or
regulations that certify or establish
the status of the payee or beneficial
owner as a U.S. or a foreign person.
Nothing in this paragraph (c)(3)(iii)
shall require a nonwithholding foreign
partnership to furnish original docu-
mentation. Copies of certificates or
documentary evidence may be trans-
mitted to the U.S. withholding agent,
in which case the nonwithholding for-
eign partnership must retain the origi-
nal documentation for the same time
period that the copy is required to be
retained by the withholding agent
under §1.1441-1(e)(4)(iii) and must pro-
vide it to the withholding agent upon
request. The information, statement,
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and certifications required on the with-
holding certificate are as follows—

(A) The name, permanent residence
address (as described in §1.1441-
1(e)(2)(ii)), and the employer identifica-
tion number of the partnership, if any,
and the country under the laws of
which the partnership is created or
governed;

(B) A certification that the person
whose name is on the certificate is a
foreign partnership;

(C) A withholding statement associ-
ated with the nonwithholding foreign
partnership withholding certificate
that provides all of the information re-
quired by paragraph (c)(3)(iv) of this
section and §1.1441-1(e)(3)(iv). No with-
holding statement is required, how-
ever, for a nonwithholding foreign
partnership withholding certificate
furnished for income claimed to be ef-
fectively connected with the conduct of
a trade or business in the United
States;

(D) A certification that the income is
effectively connected with the conduct
of a trade or business in the United
States, if applicable; and

(E) Any other information, certifi-
cations, or statements required by the
form or accompanying instructions in
addition to, or in lieu of, the informa-
tion and certifications described in this
paragraph (c)(3)(iii).

(iv) Withholding statement provided by
nonwithholding foreign partnership. The
provisions of §1.1441-1(e)(3)(iv) (regard-
ing a withholding statement) shall
apply to a nonwithholding foreign part-
nership by substituting the term non-
withholding foreign partnership for the
term nonqualified intermediary.

(v) Withholding and reporting by a for-
eign partnership. A nonwithholding for-
eign partnership described in this para-
graph (c)(3) that receives an amount
subject to withholding (as defined in
§1.1441-2(a)) shall be required to with-
hold and report such payment under
chapter 3 of the Internal Revenue Code
and the regulations thereunder except
as otherwise provided in this paragraph
(©)@3)(v). A nonwithholding foreign
partnership shall not be required to
withhold and report if it has provided a
valid nonwithholding foreign partner-
ship withholding certificate, it has pro-
vided all of the information required by
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paragraph (c)(3)(iv) of this section
(withholding statement), and it does
not know, and has no reason to know,
that another withholding agent failed
to withhold the correct amount or
failed to report the payment correctly
under §1.1461-1(c). A withholding for-
eign partnership’s obligations to with-
hold and report shall be determined in
accordance with its withholding for-
eign partnership agreement.

(d) Presumption rules—(1) In general.
This paragraph (d) contains the appli-
cable presumptions for a withholding
agent (including a partnership) to de-
termine the classification and status of
a partnership and its partners in the
absence of documentation. The provi-
sions of §1.1441-1(b)(3)(iv) (regarding
the 90-day grace period) and §1.1441-
1(b)(3)(vii) through (ix) shall apply for
purposes of this paragraph (d).

(2) Determination of partnership status
as U.S. or foreign in the absence of docu-
mentation. In the absence of a valid rep-
resentation of U.S. partnership status
in accordance with paragraph (b)(1) of
this section or of foreign partnership
status in accordance with paragraph
©)(2)(@i) or (3)(i) of this section, the
withholding agent shall determine the
classification of the payee under the
presumptions set forth in §1.1441-
1(b)(3)(i1). If the withholding agent
treats the payee as a partnership under
§1.1441-1(b)(3)(ii), the  withholding
agent shall presume the partnership to
be a U.S. partnership unless there are
indicia of foreign status. If there are
indicia of foreign status, the with-
holding agent may presume the part-
nership to be foreign. Indicia of foreign
status exist only if the withholding
agent has actual knowledge of the pay-
ee’s employer identification number
and that number begins with the two
digits “98,” the withholding agent’s
communications with the payee are
mailed to an address in a foreign coun-
try, or the payment is made outside
the United States (as defined in
§1.6049-5(e)). For rules regarding reli-
able association with a withholding
certificate from a domestic or a foreign
partnership, see §1.1441-1(b)(2)(vii).

(3) Determination of partners’ status in
the absence of certain documentation. If a
nonwithholding foreign partnership has
provided a nonwithholding foreign

132



Internal Revenue Service, Treasury

partnership withholding certificate
under paragraph (c)(3)(iii) of this sec-
tion that would be valid except that
the withholding agent cannot reliably
associate all or a portion of the pay-
ment with valid documentation from a
partner of the partnership, then the
withholding agent may apply the pre-
sumption rule of this paragraph (d)(3)
with respect to all or a portion of the
payment for which documentation has
not been received. See §1.1441-
1(b)(2)(vii)(A) and (B) for rules regard-
ing reliable association. The presump-
tion rule of this paragraph (d)(3) also
applies to a person that is presumed to
be a foreign partnership under the rule
of paragraph (d)(2) of this section. Any
portion of a payment that the with-
holding agent cannot treat as reliably
associated with valid documentation
from a partner may be presumed made
to a foreign payee. As a result, any
payment of an amount subject to with-
holding is subject to withholding at a
rate of 30 percent. Any payment that is
presumed to be made to an undocu-
mented foreign payee must be reported
on Form 1042-S. See §1.1461-1(c).

(4) Determination by a withholding for-
eign partnership of the status of its part-
ners. A withholding foreign partnership
shall determine whether the partners
or some other persons are the payees of
the partners’ distributive shares of any
payment made by a withholding for-
eign partnership by applying the rules
of §1.1441-1(b)(2), paragraph (c)(1) of
this section (in the case of a partner
that is a foreign partnership), and
paragraph (e)(3) of this section (in the
case of a partner that is a foreign es-
tate or a foreign trust). Further, the
provisions of paragraph (d)(3) of this
section shall apply to determine the
status of partners and the applicable
withholding rates to the extent that,
at the time the foreign partnership is
required to withhold on a payment, it
cannot reliably associate the amount
with documentation for any one or
more of its partners.

(e) Foreign trusts and estates—(1) In
general. This paragraph (e) provides
rules applicable to payments of
amounts subject to withholding (as de-
fined in §1.1441-2(a)) that a withholding
agent may treat as made to any foreign
trust or a foreign estate. For rules re-
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lating to payments to a U.S. trust or a
U.S. estate, see paragraph (b) of this
section. For the definitions of foreign
simple trust, foreign complex trust,
and foreign grantor trust, see §1.1441-
1(c)(24), (25), and (26).

(2) Payments to foreign complex trusts
and foreign estates. Under §1.1441-
1(c)(6)(ii)(D), a foreign complex trust or
foreign estate is generally considered
to be the beneficial owner of income
paid to the foreign complex trust or
foreign estate. See paragraph (e)(4) of
this section for rules describing when a
withholding agent may treat a pay-
ment as made to a foreign complex
trust or a foreign estate.

(3) Payees of payments to foreign simple
trusts and foreign grantor trusts—(i) Pay-
ments for which beneficiaries and owners
are payees. For purposes of the regula-
tions under chapters 3 and 61 of the In-
ternal Revenue Code and section 3406, a
foreign simple trust is not a beneficial
owner or a payee of a payment. Also, a
foreign grantor trust (or a portion of a
trust that is a foreign grantor trust) is
not considered a beneficial owner or a
payee of a payment. Except as other-
wise provided in paragraph (e)(3)(ii) of
this section, the payees of a payment
made to a person that the withholding
agent may treat as a foreign simple
trust or a foreign grantor trust (or a
portion of a trust that is a foreign
grantor trust) are determined under
the rules of this paragraph (e)(3)(i). The
payees shall be treated as the bene-
ficial owners if they may be so treated
under §1.1441-1(c)(6)(ii)(C) and they pro-
vide documentation supporting their
status as the beneficial owners. The
payees of a payment to a foreign sim-
ple trust or foreign grantor trust are
determined as follows—

(A) If the withholding agent can reli-
ably associate a payment with a valid
Form W-9 provided under §1.1441-1(d)
from a beneficiary or owner of the for-
eign trust, then the beneficiary or
owner is a U.S. payee;

(B) If the withholding agent can reli-
ably associate a payment with a valid
Form W-8, or other appropriate docu-
mentation, provided under §1.1441-
1(e)(1)(ii) from a beneficiary or owner
of the foreign trust, then the bene-
ficiary or owner is a payee that is a
foreign beneficial owner;
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(C) If the withholding agent can reli-
ably associate a payment with a quali-
fied intermediary withholding certifi-
cate under §1.1441-1(e)(3)(ii), a non-
qualified intermediary withholding
certificate under §1.1441-1(e)(3)(ii), or a
U.S. branch withholding certificate
under §1.1441-1(e)(3)(v), then the rules
of §1.1441-1(b)(2)(v) shall apply to deter-
mine the payee in the same manner as
if the payment had been paid directly
to such intermediary or U.S. branch;

(D) If the withholding agent can reli-
ably associate a payment with a with-
holding foreign partnership with-
holding certificate under paragraph
(©)(2)(iv) of this section or a nonwith-
holding foreign partnership with-
holding certificate under paragraph
(c)(3)(iii) of this section, then the rules
of paragraph (c)(1)(i) or (ii) of this sec-
tion shall apply to determine the
payee;

(E) If the withholding agent can reli-
ably associate the payment with a for-
eign simple trust withholding certifi-
cate or a foreign grantor trust with-
holding certificate (both described in
paragraph (e)(5)(iii) of this section)
from a second or higher-tier foreign
simple trust or foreign grantor trust,
then the rules of this paragraph (e)(3)(i)
or paragraph (e)(3)(ii) of this section
shall apply to determine whether the
payment is treated as made to a bene-
ficiary or owner of the higher-tier trust
or to the trust itself in the same man-
ner as if the payment had been made
directly to the higher-tier trust; and

(F) If the withholding agent cannot
reliably associate a payment with a
withholding certificate or other appro-
priate documentation, the payees shall
be determined by applying the pre-
sumptions described in paragraph (e)(6)
of this section.

(ii) Payments for which trust is payee.
A payment to a person that the with-
holding agent may treat as made to a
foreign trust under paragraph (e)(5)(iii)
of this section is treated as a payment
to the trust, and not to a beneficiary of
the trust, only if—

(A) The withholding agent can reli-
ably associate the payment with a for-
eign complex trust withholding certifi-
cate under paragraph (e)(4) of this sec-
tion;
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(B) The withholding agent can reli-
ably associate the payment with a for-
eign simple trust withholding certifi-
cate under paragraph (e)(5)(iii) of this
section certifying that the payment is
income that is treated as effectively
connected with the conduct of a trade
or business in the United States; or

(C) The withholding agent can treat
the income as effectively connected in-
come under the presumption rules of
§1.1441-4(a)(3)(i).

(4) Reliance on claim of foreign complex
trust or foreign estate status. A with-
holding agent may treat a payment as
made to a foreign complex trust or a
foreign estate if the withholding agent
can reliably associate the payment
with a beneficial owner withholding
certificate described in §1.1441-1(e)(2)(i)
or other documentary evidence under
§1.1441-6(c)(3) or (4) (regarding a claim
for treaty benefits) or §1.6049-5(c)(1)
(regarding documentary evidence to es-
tablish foreign status for purposes of
chapter 61 of the Internal Revenue
Code) that establishes the foreign com-
plex trust or foreign estate’s status as
a beneficial owner. See paragraph (e)(6)
of this section for presumption rules if
documentation is lacking.

(5) Foreign simple trust and foreign
grantor trust—(i) Reliance on claim of
foreign simple trust or foreign grantor
trust status. A withholding agent may
treat a person as a foreign simple trust
or foreign grantor trust if it receives
from that person a foreign simple trust
or foreign grantor trust withholding
certificate as described in paragraph
(e)(5)(iii) of this section. A withholding
agent must apply the presumption
rules of 8§1.1441-1(b)(3) and 1.6049-5(d)
and paragraphs (d) and (e)(6) of this
section to the extent it cannot, prior to
the payment, reliably associate a pay-
ment (within the meaning of §1.1441-
1(b)(2)(vii)) with a valid foreign simple
trust or foreign grantor trust with-
holding certificate, it cannot reliably
determine how much of the payment
relates to valid documentation pro-
vided by a payee (e.g., a person that is
not itself a nonqualified intermediary,
flow-through entity, or U.S. branch)
associated with the foreign simple
trust or foreign grantor trust with-
holding certificate, or it does not have
sufficient information to report the
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payment on Form 1042-S or Form 1099,
if reporting is required. See §1.1441-
1(b)(2)(vii)(A) and (B).

(i) Reliance on claim of reduced with-
holding by a foreign simple trust or for-
eign grantor trust for its beneficiaries or
owners. This paragraph (e)(5)(ii) de-
scribes the manner in which a with-
holding agent may rely on a claim of
reduced withholding when making a
payment to a foreign simple trust or
foreign grantor trust. To the extent
that a withholding agent treats a pay-
ment to a foreign simple trust or for-
eign grantor trust as a payment to pay-
ees other than the trust in accordance
with paragraph (e)(3)(i) of this section,
it may rely on a claim for reduced
withholding by a beneficiary or owner
if, prior to the payment, the with-
holding agent can reliably associate
the payment (within the meaning of
§1.1441-1(b)(2)(vii)) with a valid with-
holding certificate or other appropriate
documentation from a payee or bene-
ficial owner that establishes entitle-
ment to a reduced rate of withholding.
A withholding certificate or other ap-
propriate documentation that estab-
lishes entitlement to a reduced rate of
withholding is a beneficial owner with-
holding certificate described in §1.1441-
1(e)(2)(i) or documentary evidence de-
scribed in §1.1441-6(c)(3) or(4) or in
§1.6049-5(c)(1) (for a beneficiary or
owner claiming to be a foreign person
and a beneficial owner, determined
under the provisions of §1.1441-1(c)(6)),
a Form W-9 described in §1.1441-1(d)
(for a beneficiary or owner claiming to
be a U.S. payee), or a withholding for-
eign partnership withholding certifi-
cate described in paragraph (c)(2)(iv) of
this section. Unless a foreign simple
trust or foreign grantor trust with-
holding certificate is provided for in-
come treated as income effectively
connected with the conduct of a trade
or business in the United States, a
claim must be presented for each pay-
ee’s portion of the payment. When
making a claim for several payees, the
trust may present a single foreign sim-
ple trust or foreign grantor trust with-
holding certificate with which the pay-
ees’ certificates or other appropriate
documentation are associated. Where
the foreign simple trust or foreign
grantor trust withholding certificate is

§1.1441-5

provided for income that is treated as
effectively connected with the conduct
of a trade or business in the United
States under paragraph (e)(5)(iii)(D) of
this section, the claim may be pre-
sented without having to identify any
beneficiary’s or grantor’s distributive
share of the payment.

(iii) Withholding certificate from for-
eign simple trust or foreign grantor trust.
A withholding certificate furnished by
a foreign simple trust or a foreign
grantor trust that is not a withholding
foreign trust (within the meaning of
paragraph (e)(5)(v) of this section) is
valid only if it is furnished on a Form
W-8, an acceptable substitute form, or
such other form as the IRS may pre-
scribe, it is signed under penalties of
perjury by a trustee, its validity has
not expired, it contains the informa-
tion, statements, and certifications re-
quired by this paragraph (e)(5)(iii) and
§1.1441-1(e)(3)(iv), and the withholding
certificates or other appropriate docu-
mentation for all of the payees (as de-
termined under paragraph (e)(3)(i) of
this section) to whom the certificate
relates are associated with the foreign
simple trust or foreign grantor trust
withholding certificate. The rules of
§1.1441-1(e)(4) shall apply to with-
holding certificates described in this
paragraph (e)(5)(iii). No withholding
certificates or other appropriate docu-
mentation from persons who derive in-
come through a foreign simple trust or
a foreign grantor trust (whether or not
U.S. exempt recipients) are required to
be associated with the foreign simple
trust or foreign grantor trust with-
holding certificate if the certificate is
furnished solely for income that is
treated as effectively connected with
the conduct of a trade or business in
the United States. Withholding certifi-
cates and other appropriate docu-
mentation (as determined under para-
graph (e)(3)(i) of this section) that may
be associated with a foreign simple
trust or foreign grantor trust with-
holding certificate consist of beneficial
owner withholding certificates under
§1.1441-1(e)(2)(i), intermediary with-
holding certificates under §1.1441-
1(e)(3)(i), withholding foreign partner-
ship withholding certificates under
paragraph (c)(2)(iv) of this section,
nonwithholding foreign partnership
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withholding certificates under para-
graph (c)(3)(iii) of this section, with-
holding certificates from foreign trusts
or estates under paragraph (e)(4) or
(5)(iii) of this section, documentary
evidence described in §§1.1441-6(c)(3) or
(4), or 1.6049-5(c)(1), and any other doc-
umentation or certificates applicable
under other provisions of the Internal
Revenue Code or regulations that cer-
tify or establish the status of the payee
or beneficial owner as a U.S. or a for-
eign person. Nothing in this paragraph
(e)(5)(iii) shall require a foreign simple
trust or foreign grantor trust to pro-
vide original documentation. Copies of
certificates or documentary evidence
may be passed up to the U.S. with-
holding agent, in which case the for-
eign simple trust or foreign grantor
trust must retain the original docu-
mentation for the same time period
that the copy is required to be retained
by the withholding agent under §1.1441-
1(e)(4)(iii) and must provide it to the
withholding agent upon request. The
information, statement, and certifi-
cations required on a foreign simple
trust or foreign grantor trust with-
holding certificate are as follows—

(A) The name, permanent residence
address (as described in §1.1441-
1(e)(2)(ii)), and the employer identifica-
tion number, if required, of the trust
and the country under the laws of
which the trust is created;

(B) A certification that the person
whose name is on the certificate is a
foreign simple trust or a foreign grant-
or trust;

(C) A withholding statement associ-
ated with the foreign simple trust or
foreign grantor trust withholding cer-
tificate that provides all of the infor-
mation required by paragraph (e)(5)(iv)
of this section. No withholding state-
ment is required, however, for a foreign
simple trust withholding certificate
furnished for income that is treated as
effectively connected with the conduct
of a trade or business in the United
States;

(D) A certification on a foreign sim-
ple trust withholding certificate that
the income is treated as effectively
connected with the conduct of a trade
or business in the United States, if ap-
plicable; and
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(E) Any other information, certifi-
cations, or statements required by the
form or accompanying instructions in
addition to, or in lieu of, the informa-
tion, certifications, and statements de-
scribed in this paragraph (e)(5)(iii);

(iv) Withholding statement provided by
a foreign simple trust or foreign grantor
trust. The provisions of §1.1441-
1(e)(3)(iv) (regarding a withholding
statement) shall apply to a foreign
simple trust or foreign grantor trust by
substituting the term foreign simple
trust or foreign grantor trust for the
term nonqualified intermediary.

(v) Withholding foreign trusts. The IRS
may enter an agreement with a foreign
trust to treat the trust or estate as a
withholding foreign trust. Such an
agreement shall generally follow the
same principles as an agreement with a
withholding foreign partnership under
paragraph (c)(2)(ii) of this section. A
withholding agent may treat a pay-
ment to a withholding foreign trust in
the same manner the withholding
agent would treat a payment to a with-
holding foreign partnership. The IRS
may also enter an agreement to treat a
trust as a qualified intermediary in ap-
propriate circumstances. See §1.1441-
1(e)(5)(ii)(D).

(6) Presumption rules—(i) In general.
This paragraph (e)(6) contains the ap-
plicable presumptions for a with-
holding agent (including a trust or es-
tate) to determine the classification
and status of a trust or estate and its
beneficiaries or owners in the absence
of valid documentation. The provisions
of §1.1441-1(b)(3)(iv) (regarding the 90-
day grace period) and §1.1441-
1(b)(3)(vii) through (ix) shall apply for
purposes of this paragraph (e)(6).

(ii) Determination of status as U.S. or
foreign trust or estate in the absence of
documentation. In the absence of valid
documentation that establishes the
U.S. status of a trust or estate under
paragraph (b)(1) of this section and of
documentation that establishes the
foreign status of a trust or estate under
paragraph (e)(4) or (5)(iii) of this sec-
tion, the withholding agent shall deter-
mine the classification of the payee
based upon the presumptions set forth
in §1.1441-1(b)(3)(ii). If, based upon
those presumptions, the withholding
agent classifies the payee as a trust or
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estate, the trust or estate shall be pre-
sumed to be a U.S. trust or U.S. estate
unless there are indicia of foreign sta-
tus, in which case the trust or estate
shall be presumed to be foreign. Indicia
of foreign status exists if the with-
holding agent has actual knowledge of
the payee’s employer identification
number and that number begins with
the two digits “98,” the withholding
agent’s communications with the
payee are mailed to an address in a for-
eign country, or the payment is made
outside the United States (as defined in
§1.6049-5(e)). If an undocumented payee
is presumed to be a foreign trust it
shall be presumed to be a foreign com-
plex trust. If a withholding agent has
documentary evidence that establishes
that an entity is a foreign trust, but
the withholding agent cannot deter-
mine whether the foreign trust is a
complex trust, a simple trust, or for-
eign grantor trust, the withholding
agent may presume that the trust is a
foreign complex trust.

(iii) Determination of beneficiary or
owner’s status in the absence of certain
documentation. If a foreign simple trust
or foreign grantor trust has provided a
foreign simple trust or foreign grantor
trust withholding certificate under
paragraph (e)(5)(iii) of this section but
the payment to such trust cannot be
reliably associated with valid docu-
mentation from a specific beneficiary
or owner of the trust, then any portion
of a payment that a withholding agent
cannot treat as reliably associated
with valid documentation from a bene-
ficiary or owner may be presumed
made to a foreign payee. As a result,
any payment of an amount subject to
withholding is subject to withholding
at a rate of 30 percent. Any such pay-
ment that is presumed to be made to
an undocumented foreign person must
be reported on Form 1042-S. See
§1.1461-1(c).

(f) Failure to receive withholding cer-
tificate timely or to act in accordance
with applicable presumptions. See appli-
cable procedures described in §1.1441-
1(b)(7) in the event the withholding
agent does not hold an appropriate
withholding certificate or other appro-
priate documentation at the time of
payment or fails to rely on the pre-
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sumptions set forth in §1.1441-1(b)(3) or
in paragraph (d) or (e) of this section.

(g) Effective date—(1) General rule.
This section applies to payments made
after December 31, 2000.

(2) Transition rules. The validity of a
withholding certificate that was valid
on January 1, 1998, under the regula-
tions in effect prior to January 1, 2001
(see 26 CFR parts 1 and 35a, revised
April 1, 1999) and expired, or will ex-
pire, at any time during 1998, is ex-
tended until December 31, 1998. The va-
lidity of a withholding certificate that
is valid on or after January 1, 1999, re-
mains valid until its validity expires
under the regulations in effect prior to
January 1, 2001 (see 26 CFR parts 1 and
35a, revised April 1, 1999) but in no
event will such a withholding certifi-
cate remain valid after December 31,
2000. The rule in this paragraph (g)(2),
however, does not apply to extend the
validity period of a withholding certifi-
cate that expires solely by reason of
changes in the circumstances of the
person whose name is on the certifi-
cate. Notwithstanding the first three
sentences of this paragraph (g)(2), a
withholding agent may choose to not
take advantage of the transition rule
in this paragraph (g)(2) with respect to
one or more withholding certificates
valid under the regulations in effect
prior to January 1, 2001 (see 26 CFR
parts 1 and 35a, revised April 1, 1999)
and, therefore, to require withholding
certificates conforming to the require-
ments described in this section (new
withholding certificates). For purposes
of this section, a new withholding cer-
tificate is deemed to satisfy the docu-
mentation requirement under the regu-
lations in effect prior to January 1,
2001 (see 26 CFR parts 1 and 35a, revised
April 1, 1999). Further, a new with-
holding certificate remains valid for
the period specified in §1.1441-
1(e)(4)(ii), regardless of when the cer-
tificate is obtained.

[T.D. 8734, 62 FR 53452, Oct. 14, 1997, as
amended by T.D. 8804, 63 FR 72185, 72188, Dec.
31, 1998; 64 FR 73410, Dec. 30, 1999; T.D. 8881,
65 FR 32188, May 22, 2000; 66 FR 18188, Apr. 6,
2001]
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§1.1441-6 Claim of reduced with-
holding under an income tax treaty.

(@) In general. The rate of with-
holding on a payment of income sub-
ject to withholding may be reduced to
the extent provided under an income
tax treaty in effect between the United
States and a foreign country. Most
benefits under income tax treaties are
to foreign persons who reside in the
treaty country. In some cases, benefits
are available under an income tax trea-
ty to U.S. citizens or U.S. residents or
to residents of a third country.

See paragraph (b)(5) of this section
for claims of benefits by U.S. persons.
If the requirements of this section are
met, the amount withheld from the
payment may be reduced at source to
account for the treaty benefit. See also
§1.1441-4(b)(2) for rules regarding
claims of reduced rate of withholding
under an income tax treaty in the case
of compensation from personal serv-
ices.

(b) Reliance on claim of reduced with-
holding under an income tax treaty—(1)
In general. The withholding imposed
under section 1441, 1442, or 1443 on any
payment to a foreign person is eligible
for reduction under the terms of an in-
come tax treaty only to the extent
that such payment is treated as de-
rived by a resident of an applicable
treaty jurisdiction, such resident is a
beneficial owner, and all other require-
ments for benefits under the treaty are
satisfied. See section 894 and the regu-
lations thereunder to determine wheth-
er a resident of a treaty country de-
rives the income. Absent actual knowl-
edge or reason to know otherwise, a
withholding agent may rely on a claim
that a beneficial owner is entitled to a
reduced rate of withholding based upon
an income tax treaty if, prior to the
payment, the withholding agent can re-
liably associate the payment with a
beneficial owner withholding certifi-
cate, described in §1.1441-1(e)(2), that
contains the information necessary to
support the claim, or, in the case of a
payment of income described in para-
graph (c)(2) of this section made out-
side the United States with respect to
an offshore account, documentary evi-
dence described in paragraphs (c)(3), (4)
and (5) of this section. See §§1.6049-5(¢e)
for the definition of payments made
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outside the United States and 1.6049-
5(c)(1) for the definition of offshore ac-
count. For purposes of this paragraph
(b)(1), a beneficial owner withholding
certificate described in §1.1441-1(e)(2)(i)
contains information necessary to sup-
port the claim for a treaty benefit only
if it includes the beneficial owner’s
taxpayer identifying number (except as
otherwise provided in paragraph (c)(1)
of this section and §1.1441-6(g)) and the
representations that the beneficial
owner derives the income under section
894 and the regulations thereunder, if
required, and meets the limitation on
benefits provisions of the treaty, if
any. The withholding certificate must
also contain any other representations
required by this section and any other
information, certifications, or state-
ments as may be required by the form
or accompanying instructions in addi-
tion to, or in place of, the information
and certifications described in this sec-
tion. Absent actual knowledge or rea-
son to know that the claims are incor-
rect (and subject to the standards of
knowledge in §1.1441-7(b)), a with-
holding agent may rely on the claims
made on a withholding certificate or on
documentary evidence. A withholding
agent may also rely on the information
contained in a withholding statement
provided under §§1.1441-1(e)(3)(iv) and
1.1441-5(c)(3)(iv) and (e)(5)(iv) to deter-
mine whether the appropriate state-
ments regarding section 894 and limita-
tion on benefits have been provided in
connection with documentary evi-
dence. If the beneficial owner is a per-
son related to the withholding agent
within the meaning of section 482, the
withholding certificate must also con-
tain a representation that the bene-
ficial owner will file the statement re-
quired under §301.6114-1(d) of this chap-
ter (if applicable). The requirement to
file an information statement under
section 6114 for income subject to with-
holding applies only to amounts re-
ceived during the calendar year that,
in the aggregate, exceed $500,000. See
§301.6114-1(d) of this chapter. The In-
ternal Revenue Service (IRS) may
apply the provisions of §1.1441-
1(e)(1)(ii)(B) to notify the withholding
agent that the certificate cannot be re-
lied upon to grant benefits under an in-
come tax treaty. See §1.1441-
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1(e)(4)(viii) regarding reliance on a
withholding certificate by a with-
holding agent. The provisions of
§1.1441-1(b)(3)(iv) dealing with a 90-day
grace period shall apply for purposes of
this section.

(2) Payment to fiscally transparent enti-
ty—(i) In general. If the person claiming
a reduced rate of withholding under an
income tax treaty is the interest hold-
er of an entity that is considered to be
fiscally transparent (as defined in the
regulations under section 894) by the
interest holder’s jurisdiction with re-
spect to an item of income, then, with
respect to such income derived by that
person through the entity, the entity
shall be treated as a flow-through enti-
ty and may provide a flow-through
withholding certificate with which the
withholding certificate or other docu-
mentary evidence of the interest holder
that supports the claim for treaty ben-
efits is associated. For purposes of the
preceding sentence, interest holders do
not include any direct or indirect in-
terest holders that are themselves
treated as fiscally transparent entities
with respect to that income by the in-
terest holder’s jurisdiction. See §1.1441-
1(c)(23) and (e)(3)(i) for the definition of
flow-through entity and flow-through
withholding certificate. The entity
may provide a beneficial owner with-
holding certificate, or beneficial owner
documentation, with respect to any re-
maining portion of the income to the
extent the entity is receiving income
and is not treated as fiscally trans-
parent by its own jurisdiction. Further,
the entity may claim a reduced rate of
withholding with respect to the portion
of a payment for which it is not treated
as fiscally transparent if it meets all
the requirements to make such a claim
and, in the case of treaty benefits, it
provides the documentation required
by paragraph (b)(1) of this section. If
dual claims, as described in paragraph
(b)(2)(iii) of this section, are made,
multiple withholding certificates may
have to be furnished. Multiple with-
holding certificates may also have to
be furnished if the entity receives in-
come for which a reduction of with-
holding is claimed under a provision of
the Internal Revenue Code (e.g., port-
folio interest) and income for which a
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reduction of withholding is claimed
under an income tax treaty.

(ii) Certification by qualified inter-
mediary. Notwithstanding paragraph
(b)(2)(i) of this section, a foreign entity
that is fiscally transparent, as defined
in the regulations under section 894,
that is also a qualified intermediary
for purposes of claiming a reduced rate
of withholding under an income tax
treaty for its interest holders (who are
deriving the income paid to the entity
as residents of an applicable treaty ju-
risdiction) may furnish a single quali-
fied intermediary withholding certifi-
cate, as described in §1.1441-1(e)(3)(ii),
for amounts for which it claims a re-
duced rate of withholding under an in-
come tax treaty on behalf of its inter-
est holders.

(iii) Dual treatment. Under paragraph
(b)(2)(i) of this section, a withholding
agent may make a payment to a for-
eign entity that is simultaneously
claiming to be the beneficial owner of
a portion of the income (whether or not
it is also claiming a reduced rate of tax
on its own behalf) and a reduced rate
on behalf of persons in their capacity
as interest holders in the entity with
respect to the same, or a different, por-
tion of the income. If the same portion
of a payment may be reliably associ-
ated with both the entity’s claim and
an interest holder’s claim, the with-
holding agent may choose to reject
both claims and request new docu-
mentation and information allocating
the payment among the beneficial own-
ers of the payment or the withholding
agent may choose which claim to
apply. If the entity and the interest
holder’s claims are reliably associated
with separate portions of the payment,
the withholding agent may, at its op-
tion, accept such dual claims based on
withholding certificates or other ap-
propriate documentation furnished by
the entity and its interest holders with
respect to their respective shares of the
payment even though this will result
in the withholding agent treating the
entity differently with respect to dif-
ferent portions of the same payment.
Alternatively, the withholding agent
may choose to apply only the claim
made by the entity, provided the entity
may be treated as a beneficial owner of
the income. If the withholding agent
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does not accept claims for a reduced
rate of withholding presented by any
one or more of the interest holders, or
by the entity, any interest holder or
the entity may subsequently claim a
refund or credit of any amount so with-
held to the extent the interest holder’s
or entity’s share of such withholding
exceeds the amount of tax due.

(iv) Examples. The following examples
illustrate the rules of this paragraph

0)@):

Example 1. (i) Facts. Entity E is a business
organization formed under the laws of coun-
try Y. Country Y has an income tax treaty
with the United States. The treaty contains
a limitation on benefits provision. E receives
U.S. source royalties from withholding agent
W and claims a reduced rate of withholding
under the U.S.-Y tax treaty on its own behalf
(rather than on behalf of its interest hold-
ers). E furnishes a beneficial owner with-
holding certificate described in paragraph
(b)(1) of this section that represents that E is
a resident of country Y (within the meaning
of the U.S.-Y tax treaty), is the beneficial
owner of the income, derives the income
under section 894 and the regulations there-
under, and is not precluded from claiming
benefits by the treaty’s limitation on bene-
fits provision.

(ii) Analysis. Absent actual knowledge or
reason to know otherwise, W may rely on the
representations made by E to apply a re-
duced rate of withholding.

Example 2. (i) Facts. The facts are the same
as under Example 1, except that one of E’s in-
terest holders, H, is an entity organized in
country Z. The U.S.-Z tax treaty reduces the
rate on royalties to zero whereas the rate on
royalties under the U.S.-Y tax treaty appli-
cable to E is 5 percent. H is not fiscally
transparent under country Z’s tax law with
respect to such income. H furnishes a bene-
ficial owner withholding certificate to E
that represents that H derives, within the
meaning of section 894 and the regulations
thereunder, its share of the royalty income
paid to E as a resident of country Z, is the
beneficial owner of the royalty income, and
is not precluded from claiming treaty bene-
fits by virtue of the limitation on benefits
provision in the U.S.-Z treaty. E furnishes to
W a flow-through withholding certificate de-
scribed in §1.1441-1(e)(3)(i) to which it at-
taches H’s beneficial owner withholding cer-
tificate and a withholding statement for the
portion of the payment that H claims as its
distributive share of the royalty income. E
also furnishes to W a beneficial owner with-
holding certificate for itself for the portion
of the payment that H does not claim as its
distributive share.

(ii) Analysis. Absent actual knowledge or
reason to know otherwise, W may rely on the
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documentation furnished by E to treat the
royalty payment to a single foreign entity
(E) as derived by different residents of tax
treaty countries as a result of the claims
presented under different treaties. W may, at
its option, grant dual treatment, that is, a
reduced rate of zero percent under the U.S.-
Z treaty on the portion of the royalty pay-
ment that H claims to derive as a resident of
country Z and a reduced rate of 5 percent
under the U.S.-Y treaty for the balance.
However, under paragraph (b)(2)(iii) of this
section, W may, at its option, treat E as the
only relevant person deriving the royalty
and grant benefits under the U.S.-Y treaty
only.

Example 3. (i) Facts. E is a business organi-
zation formed under the laws of country X.
Country X has an income tax treaty with the
United States. E has two interest holders,
H1, organized in country Y, and H2, orga-
nized in country Z. E receives from W, a U.S.
withholding agent, U.S. source royalties and
interest that is eligible for the portfolio in-
terest exception under sections 871(h) and
881(c), provided W receives the appropriate
beneficial owner statement required under
section 871(h)(5). E is classified as a corpora-
tion under U.S. tax law principles. Country
X, E’s country of organization, treats E as an
entity that is not fiscally transparent with
respect to items of income under the regula-
tions under section 894. Under the U.S.-X in-
come tax treaty, royalties are subject to 5
percent rate of withholding. Country Y, H1’s
country of organization, treats E as fiscally
transparent with respect to items of income
under section 894 and H1l as not fiscally
transparent with respect to items of income.
Under the country Y-U.S. income tax treaty,
royalties are exempt from U.S. tax. Country
Z, H2’s country of organization, treats E as
not fiscally transparent under section 894
with respect to items of income. E provides
W with a flow-through beneficial owner with-
holding certificate with which it associates a
beneficial owner withholding certificate
from H1. H1’s withholding certificate states
that H1 is a resident of country Y, derives
the royalty income under section 894, meets
the applicable limitations on benefits provi-
sions of the U.S.-Y treaty, and is the bene-
ficial owner of the income. The withholding
statement attached to E’s flow-through
withholding certificate allocates one-half of
the royalty payment to H1. E also provides
W with a beneficial owner withholding cer-
tificate for the interest income and the re-
maining one-half of the royalty income. The
withholding certificate states that E is a
resident of country X, derives the royalty in-
come under section 894, meets the limitation
on benefits provisions of the U.S.-X treaty,
and is the beneficial owner of the income.
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(ii) Analysis. Absent actual knowledge or
reason to know that the claims are incor-
rect, W may treat one-half of the royalty de-
rived by E as subject to a 5 percent with-
holding rate and one-half of the royalty as
derived by H1 and subject to no withholding.
Further, it may treat all of the interest as
being paid to E and as qualifying for the
portfolio interest exception. W can, at its op-
tion, treat the entire royalty as paid to E
and subject it to withholding at a 5 percent
rate of withholding. In that case, H1 would
be entitled to claim a refund with respect to
its one-half of the royalty.

(3) Certified TIN. The IRS may issue
guidance requiring a foreign person
claiming treaty benefits and for whom
a TIN is required to establish with the
IRS, at the time the TIN is requested
or after the TIN is issued, that the per-
son is a resident in a treaty country
and meets other conditions (such as
limitation on benefits provisions) of
the treaty. See §601.601(d)(2) of this
chapter.

(4) Claim of benefits under an income
tax treaty by a U.S. person. In certain
cases, a U.S. person may claim the ben-
efit of an income tax treaty. For exam-
ple, under certain treaties, a U.S. cit-
izen residing in the treaty country may
claim a reduced rate of U.S. tax on cer-
tain amounts representing a pension or
an annuity from U.S. sources. Claims
of treaty benefits by a U.S. person may
be made by furnishing a Form W-9 to
the withholding agent or such other
form as the IRS may prescribe in pub-
lished guidance (see §601.601(d)(2) of
this chapter).

(c) Exemption from requirement to fur-
nish a taxpayer identifying number and
special documentary evidence rules for
certain income—(1) General rule. In the
case of income described in paragraph
(c)(2) of this section, a withholding
agent may rely on a beneficial owner
withholding certificate described in
paragraph (b)(1) of this section without
regard to the requirement that the
withholding certificate include the
beneficial owner’s taxpayer identifying
number. In the case of payments of in-
come described in paragraph (c)(2) of
this section made outside the United
States (as defined in §1.6049-5(e)) with
respect to an offshore account (as de-
fined in §1.6049-5(c)(1)), a withholding
agent may, as an alternative to a with-
holding certificate described in para-
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graph (b)(1) of this section, rely on a
certificate of residence described in
paragraph (c)(3) of this section or docu-
mentary evidence described in para-
graph (c)(4) of this section, relating to
the beneficial owner, that the with-
holding agent has reviewed and main-
tains in its records in accordance with
§1.1441-1(e)(4)(iii). In the case of a pay-
ment to a person other than an indi-
vidual, the certificate of residence or
documentary evidence must be accom-
panied by the statements described in
paragraphs (c)(5)(i) and (ii) of this sec-
tion regarding limitation on benefits
and whether the amount paid is derived
by such person or by one of its interest
holders. The withholding agent main-
tains the reviewed documents by re-
taining either the documents viewed or
a photocopy thereof and noting in its
records the date on which, and by
whom, the documents were received
and reviewed. This paragraph (c)(1)
shall not apply to amounts that are ex-
empt from withholding based on a
claim that the income is effectively
connected with the conduct of a trade
or business in the United States.

(2) Income to which special rules apply.
The income to which paragraph (c)(1)
of this section applies is dividends and
interest from stocks and debt obliga-
tions that are actively traded, divi-
dends from any redeemable security
issued by an investment company reg-
istered under the Investment Company
Act of 1940 (15 U.S.C. 80a-1), dividends,
interest, or royalties from units of ben-
eficial interest in a unit investment
trust that are (or were upon issuance)
publicly offered and are registered with
the Securities and Exchange Commis-
sion under the Securities Act of 1933 (15
U.S.C. 77a) and amounts paid with re-
spect to loans of securities described in
this paragraph (c)(2). For purposes of
this paragraph (c)(2), a stock or debt
obligation is actively traded if it is ac-
tively traded within the meaning of
section 1092(d) and §1.1092(d)-1 when
documentation is provided.

(3) Certificate of residence. A certifi-
cate of residence referred to in para-
graph (c)(1) of this section is a certifi-
cation issued by an appropriate tax of-
ficial of the treaty country of which
the taxpayer claims to be a resident
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that the taxpayer has filed its most re-
cent income tax return as a resident of
that country (within the meaning of
the applicable tax treaty). The certifi-
cate of residence must have been issued
by such official within three years
prior to its being presented to the
withholding agent, or such other period
as the IRS may prescribe in published
guidance (see §601.601(d)(2) of this chap-
ter). See §1.1441-1(e)(4)(ii)(A) for the pe-
riod during which a withholding agent
may rely on a certificate of residence.
The competent authorities may agree
to a different procedure for certifying
residence, in which case such procedure
shall govern for payments made to a
person claiming to be a resident of the
country with which such an agreement
is in effect.

(4) Documentary evidence establishing
residence in the treaty country—(i) Indi-
viduals. For an individual, the docu-
mentary evidence referred to in para-
graph (c)(1) of this section is any docu-
mentation that includes the individ-
uals name, address, and photograph, is
an official document issued by an au-
thorized governmental body (i.e., a gov-
ernment or agency thereof, or a mu-
nicipality), and has been issued no
more than three years prior to presen-
tation to the withholding agent. A doc-
ument older than three years may be
relied upon as proof of residence only if
it is accompanied by additional evi-
dence of the person’s residence in the
treaty country (e.g., a bank statement,
utility bills, or medical bills). Docu-
mentary evidence must be in the form
of original documents or certified cop-
ies thereof.

(ii) Persons other than individuals. For
a person other than an individual, the
documentary evidence referred to in
paragraph (c)(1) of this section is any
documentation that includes the name
of the entity and the address of its
principal office in the treaty country,
and is an official document issued by
an authorized governmental body (e.g.,
a government or agency thereof, or a
municipality).

(5) Statements regarding entitlement to
treaty benefits—(i) Statement regarding
conditions under a limitation on benefits
provision. In addition to the documen-
tary evidence described in (c)(4)(ii) of
this section, a taxpayer that is not an
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individual must provide a statement
that it meets one or more of the condi-
tions set forth in the limitation on
benefits article (if any, or in a similar
provision) contained in the applicable
tax treaty.

(ii) Statement regarding whether the
taxpayer derives the income. A taxpayer
that is not an individual must also pro-
vide, in addition to the documentary
evidence and the statement described
in paragraph (c)(5)(i) of this section, a
statement that any income for which it
intends to claim benefits under an ap-
plicable income tax treaty is income
that will properly be treated as derived
by itself as a resident of the applicable
treaty jurisdiction within the meaning
of section 894 and the regulations
thereunder. This requirement does not
apply if the taxpayer furnishes a cer-
tificate of residence that certifies that
fact.

(d) Joint owners. In the case of a pay-
ment to joint owners, each owner must
furnish a withholding certificate or, if
applicable, documentary evidence or a
certificate of residence. The applicable
rate of withholding on a payment of in-
come to joint owners shall be the high-
est applicable rate.

(e) Competent authority. The proce-
dures described in this section may be
modified to the extent the U.S. com-
petent authority may agree with the
competent authority of a country with
which the United States has an income
tax treaty in effect.

(f) Failure to receive withholding cer-
tificate timely. See applicable proce-
dures described in §1.1441-1(b)(7) in the
event the withholding agent does not
hold an appropriate withholding cer-
tificate or other appropriate docu-
mentation at the time of payment.

(g9) Special taxpayer identifying number
rule for certain foreign individuals claim-
ing treaty benefits—(1) General rule. Ex-
cept as provided in paragraph (c) or
(9)(2) of this section, for purposes of
paragraph (b)(1) of this section, a with-
holding agent may not rely on a bene-
ficial owner withholding certificate,
described in paragraph (b)(1) of this
section, that does not include the bene-
ficial owner’s taxpayer identifying
number (TIN).
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(2) Special rule. For purposes of satis-
fying the TIN requirement of para-
graph (b)(1) of this section, a with-
holding agent may rely on a beneficial
owner withholding certificate, de-
scribed in such paragraph, without re-
gard to the requirement that the with-
holding certificate include the bene-
ficial owner’s TIN, if—

(i) A withholding agent, who is also
an acceptance agent, as defined in
§301.6109-1(d)(3)(iv) of this chapter (the
payor), has entered into an acceptance
agreement that permits the acceptance
agent to request an individual taxpayer
identification number (ITIN) on an ex-
pedited basis because of the cir-
cumstances of payment or unexpected
nature of payments required to be
made by the payor;

(ii) The payor was required to make
an unexpected payment to the bene-
ficial owner who is a foreign indi-
vidual,

(iii) An ITIN for the beneficial owner
cannot be received by the payor from
the Internal Revenue Service (IRS) be-
cause the IRS is not issuing ITINs at
the time of payment or any time prior
to the time of payment when the payor
has knowledge of the unexpected pay-
ment;

(iv) The unexpected payment to the
beneficial owner could not be reason-
ably delayed to permit the payor to ob-
tain an ITIN for the beneficial owner
on an expedited basis; and

(v) The payor satisfies the provisions
of paragraph (g)(3) of this section.

(3) Requirement that an ITIN be re-
quested during the first business day fol-
lowing payment. The payor must submit
a beneficial owner payee application
for an ITIN (Form W-7 “Application for
IRS Individual Taxpayer ldentification
Number”) that complies with the re-
quirements of §301.6109-1(d)(3)(ii) of
this chapter, and also the certification
described in §301.6109-1(d)(3)(iv)(A)(4) of
this chapter, to the IRS during the
first business day after payment is
made.

(4) Definition of unexpected payment.
For purposes of this section, an unex-
pected payment is a payment that, be-
cause of the nature of the payment or
the circumstances in which it is made,
could not reasonably have been antici-
pated by the payor or beneficial owner
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during a time when the payor or bene-
ficial owner could obtain an ITIN from
the IRS. For purposes of this paragraph
(9)(4), a payor or beneficial owner will
not lack the requisite knowledge of the
forthcoming payment solely because
the amount of the payment is not
fixed.

(5) Examples. The rules of this para-
graph (g) are illustrated by the fol-
lowing examples:

Example 1. G, a citizen and resident of
Country Y, a country with which the United
States has an income tax treaty that ex-
empts U.S. source gambling winnings from
U.S. tax, is visiting the United States for the
first time. During his visit, G visits Casino
B, a casino that has entered into a special
acceptance agent agreement with the IRS
that permits Casino B to request an ITIN on
an expedited basis. During that visit, on a
Sunday, G wins $5000 in slot machine play at
Casino B and requests immediate payment
from Casino B. ITINs are not available from
the IRS on Sunday and would not again be
available until Monday. G, who does not
have an individual taxpayer identification
number, furnishes a beneficial owner with-
holding certificate, described in §1.1441-
1(e)(2), to the Casino upon winning at the
slot machine. The beneficial owner with-
holding certificate represents that G is a
resident of Country Y (within the meaning of
the U.S.—Y tax treaty) and meets all appli-
cable requirements for claiming benefits
under the U.S.—Y tax treaty. The beneficial
owner withholding certificate does not, how-
ever, contain an ITIN for G. On the following
Monday, Casino B faxes a completed Form
W-7, including the required certification, for
G, to the IRS for an expedited ITIN. Pursu-
ant to paragraph (b) and (g)(2) of this sec-
tion, absent actual knowledge or reason to
know otherwise, Casino B, may rely on the
documentation furnished by G at the time of
payment and pay the $5000 to G without
withholding U.S. tax based on the treaty ex-
emption.

Example 2. The facts are the same as Exam-
ple 1, except G visits Casino B on Monday. G
requests payment Monday afternoon. In
order to pay the winnings to G without with-
holding the 30 percent tax, Casino B must
apply for and obtain an ITIN for G because
an expedited ITIN is available from the IRS
at the time of the $5000 payment to G.

Example 3. The facts are the same as Exam-
ple 1, except G requests payment fifteen min-
utes before the time when the IRS begins
issuing ITINs. Under these facts, it would be
reasonable for Casino B to delay payment to
G. Therefore, Casino B must apply for and
obtain an ITIN for G if G wishes to claim an
exemption from U.S. withholding tax under
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the U.S.—Y tax treaty at the time of pay-
ment.

Example 4. P, a citizen and resident of
Country Z, is a lawyer and a well-known ex-
pert on real estate transactions. P is sched-
uled to attend a three-day seminar on com-
plex real estate transactions, as a partici-
pant, at University U, a U.S. university, be-
ginning on a Saturday and ending on the fol-
lowing Monday, which is a holiday. Univer-
sity U has entered into a special acceptance
agent agreement with the IRS that permits
University U to request an ITIN on an expe-
dited basis. Country Z is a country with
which the United States has an income tax
treaty that exempts certain income earned
from the performance of independent per-
sonal services from U.S. tax. It is P’s first
visit to the United States. On Saturday,
prior to the start of the seminar, Professor
Q, one of the lecturers at the seminar, can-
cels his lecture. That same day the Dean of
University U offers P $5000, to replace Pro-
fessor Q at the seminar, payable at the con-
clusion of the seminar on Monday. P agrees.
P gives her lecture Sunday afternoon. ITINs
are not available from the IRS on that Sat-
urday, Sunday, or Monday. After the sem-
inar ends on Monday, P, who does not have
an ITIN, requests payment for her teaching.
P furnishes a beneficial owner withholding
certificate, described in §1.1441-1(e)(2), to
University U that represents that P is a resi-
dent of Country Z (within the meaning of the
U.S.—Z tax treaty) and meets all applicable
requirements for claiming benefits under the
U.S.—Z tax treaty. The beneficial owner
withholding certificate does not, however,
contain an ITIN for P. On Tuesday, Univer-
sity U faxes a completed Form W-7, includ-
ing the required certification, for P, to the
IRS for an expedited ITIN. Pursuant to para-
graph (b) and (g)(2) of this section, absent ac-
tual knowledge or reason to know otherwise,
University U may rely on the documentation
furnished by P and pay $5000 to P without
withholding U.S. tax based on the treaty ex-
emption.

(h) Effective dates—(1) General rule.
This section applies to payments made
after December 31, 2000, except for
paragraph (g) of this section which ap-
plies to payments made after December
31, 2001.

(2) Transition rules. For purposes of
this section, the validity of a Form 1001
or 8233 that was valid on January 1,
1998, under the regulations in effect
prior to January 1, 2001 (see 26 CFR
parts 1 and 35a, revised April 1, 1999)
and expired, or will expire, at any time
during 1998, is extended until December
31, 1998. The validity of a Form 1001 or
8233 that is valid on or after January 1,
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1999, remains valid until its validity ex-
pires under the regulations in effect
prior to January 1, 2001 (see 26 CFR
parts 1 and 35a, revised April 1, 1999)
but in no event will such a form remain
valid after December 31, 2000. The rule
in this paragraph (h)(2), however, does
not apply to extend the validity period
of a Form 1001 or 8233 that expires sole-
ly by reason of changes in the cir-
cumstances of the person whose name
is on the certificate or in interpreta-
tion of the law under the regulations
under §1.894-1T(d). Notwithstanding
the first three sentences of this para-
graph (h)(2), a withholding agent may
choose to not take advantage of the
transition rule in this paragraph (h)(2)
with respect to one or more with-
holding certificates valid under the
regulations in effect prior to January
1, 2001 (see 26 CFR parts 1 and 35a, re-
vised April 1, 1999) and, therefore, to re-
quire withholding certificates con-
forming to the requirements described
in this section (new withholding cer-
tificates). For purposes of this section,
a new withholding certificate is
deemed to satisfy the documentation
requirement under the regulations in
effect prior to January 1, 2001 (see 26
CFR parts 1 and 35a, revised April 1,
1999). Further, a new withholding cer-
tificate remains valid for the period
specified in §1.1441-1(e)(4)(ii), regard-
less of when the certificate is obtained.

[T.D. 8734, 62 FR 53458, Oct. 14, 1997, as
amended by T.D. 8804, 63 FR 72185, 72188, Dec.
31, 1998; T.D. 8856, 64 FR 73410, Dec. 30, 1999;
65 FR 16320, Mar. 28, 2000; T.D. 8881, 65 FR
32194, May 22, 2000; T.D. 8977, 67 FR 2328, Jan.
17, 2002; T.D. 9023, 67 FR 70312, Nov. 22, 2002]

§1.1441-7 General provisions relating
to withholding agents.

(a) Withholding agent defined—(1) In
general. For purposes of chapter 3 of
the Internal Revenue Code and the reg-
ulations under such chapter, the term
withholding agent means any person,
U.S. or foreign, that has the control,
receipt, custody, disposal, or payment
of an item of income of a foreign per-
son subject to withholding, including
(but not limited to) a foreign inter-
mediary described in §1.1441-1(e)(3)(i), a
foreign partnership, or a U.S. branch
described in §1.1441-1(b)(2)(iv)(A) or (E).
See §§1.1441-1(b)(2) and (3) and 1.1441-
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5(c), (d), and (e), for rules to determine
whether a payment is considered made
to a foreign person. Any person who
meets the definition of a withholding
agent is required to deposit any tax
withheld under §1.1461-1(a) and to
make the returns prescribed by §1.1461-
1(b) and (c), except as otherwise may be
required by a qualified intermediary
withholding agreement, a withholding
foreign partnership agreement, or a
withholding foreign trust agreement.
When several persons qualify as with-
holding agents with respect to a single
payment, only one tax is required to be
withheld and deposited. See §1.1461-1. A
person who, as a nominee described in
§1.6031(c)-1T, has furnished to a part-
nership all of the information required
to be furnished under §1.6031(c)-1T(a)
shall not be treated as a withholding
agent if it has notified the partnership
that it is treating the provision of in-
formation to the partnership as a dis-
charge of its obligations as a with-
holding agent.

(2) Examples. The following examples
illustrate the rules of paragraph (a)(1)
of this section:

Example 1. USB is a broker organized in the
United States. USB pays U.S. source divi-
dends and interest, which are amounts sub-
ject to withholding under §1.1441-2(a), to FC,
a foreign corporation that has an investment
account with USB. USB is a withholding
agent as defined in paragraph (a)(1) of this
section.

Example 2. USB is a bank organized in the
United States. FB is a bank organized in
country X. X has an omnibus account with
USB through which FB invests in debt and
equity instruments that pay amounts sub-
ject to withholding as defined in §1.1441-2(a).
FB is a nonqualified intermediary, as defined
in §1.1441-1(c)(14). Both USB and FB are
withholding agents as defined in paragraph
(a)(1) of this section.

Example 3. The facts are the same as in Ex-
ample 2, except that FB is a qualified inter-
mediary. Both USB and FB are withholding
agents as defined in paragraph (a)(1) of this
section.

Example 4. FB is a bank organized in coun-
try X. FB has a branch in the United States.
FB’s branch has customers that are foreign
persons who receive amounts subject to
withholding, as defined in §1.1441-2(a). FB is
a withholding agent under paragraph (a)(1) of
this section and is required to withhold and
report payments of amounts subject to with-
holding in accordance with chapter 3 of the
Internal Revenue Code.

§1.1441-7

Example 5. X is a foreign corporation. X
pays dividends to shareholders who are for-
eign persons. Under section 861(a)(2)(B), a
portion of the dividends are from sources
within the United States and constitute
amounts subject to withholding within the
meaning of §1.1441-2(a). The dividends are
not subject to tax under section 884(a). See
884(e)(3). X is a withholding agent under
paragraph (a)(1) of this section.

(b) Standards of knowledge—(1) In gen-
eral. A withholding agent must with-
hold at the full 30-percent rate under
section 1441, 1442, or 1443(a) or at the
full 4-percent rate under section 1443(b)
if it has actual knowledge or reason to
know that a claim of U.S. status or of
a reduced rate of withholding under
section 1441, 1442, or 1443 is unreliable
or incorrect. A withholding agent shall
be liable for tax, interest, and penalties
to the extent provided under sections
1461 and 1463 and the regulations under
those sections if it fails to withhold the
correct amount despite its actual
knowledge or reason to know the
amount required to be withheld. For
purposes of the regulations under sec-
tions 1441, 1442, and 1443, a withholding
agent may rely on information or cer-
tifications contained in, or associated
with, a withholding certificate or other
documentation furnished by or for a
beneficial owner or payee unless the
withholding agent has actual knowl-
edge or reason to know that the infor-
mation or certifications are incorrect
or unreliable and, if based on such
knowledge or reason to know, it should
withhold (under chapter 3 of the Code
or another withholding provision of the
Code) an amount greater than would be
the case if it relied on the information
or certifications, or it should report
(under chapter 3 of the Code or under
another provision of the Code) an
amount that would not otherwise be
reportable if it relied on the informa-
tion or certifications. See §1.1441-
1(e)(4)(viii) for applicable reliance
rules. A withholding agent that has re-
ceived notification by the Internal
Revenue Service (IRS) that a claim of
U.S. status or of a reduced rate is in-
correct has actual knowledge begin-
ning on the date that is 30 calendar
days after the date the notice is re-
ceived. A withholding agent that fails
to act in accordance with the presump-
tions set forth in §§1.1441-1(b)(3), 1.1441-
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4(a), 1.1441-5 (d) and (e), or 1.1441-9(b)(3)
may also be liable for tax, interest, and
penalties. See §1.1441-1(b)(3)(ix) and (7).

(2) Reason to know. A withholding
agent shall be considered to have rea-
son to know if its knowledge of rel-
evant facts or of statements contained
in the withholding certificates or other
documentation is such that a reason-
ably prudent person in the position of
the withholding agent would question
the claims made.

(3) Financial institutions—Ilimits on rea-
son to know. For purposes of this para-
graph (b)(3) and paragraphs (b)(4)
through (b)(10) of this section, the
terms withholding certificate, documen-
tary evidence, and documentation are de-
fined in §1.1441-1(c)(16), (17) and (18).
Except as otherwise provided in para-
graphs (b)(4) through (b)(9) of this sec-
tion, a withholding agent that is a fi-
nancial institution (including a regu-
lated investment company) that has a
direct account relationship with a ben-
eficial owner (a direct account holder)
has a reason to know, with respect to
amounts described in §1.1441-6(c)(2),
that documentation provided by the di-
rect account holder is unreliable or in-
correct only if one or more of the cir-
cumstances described in paragraphs
(b)(4) through (b)(9) of this section
exist. If a direct account holder has
provided documentation that is unreli-
able or incorrect under the rules of
paragraph (b)(4) through (b)(9) of this
section, the withholding agent may re-
quire new documentation. Alter-
natively, the withholding agent may
rely on the documentation originally
provided if the rules of paragraphs
(b)(4) through (b)(9) of this section per-
mit such reliance based on additional
statements and documentation. Para-
graph (b)(10) of this section provides
limits on reason to know for financial
institutions that receive beneficial
owner documentation from persons (in-
direct account holders) that have an
account relationship with, or an owner-
ship interest in, a direct account hold-
er. For rules regarding reliance on
Form W-9, see §31.3406(g)-3(e)(2) of this
chapter.

(4) Rules applicable to withholding cer-
tificates—(i) In general. A withholding
agent has reason to know that a bene-
ficial owner withholding certificate
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provided by a direct account holder in
connection with a payment of an
amount described in §1.1441-6(c)(2) is
unreliable or incorrect if the with-
holding certificate is incomplete with
respect to any item on the certificate
that is relevant to the claims made by
the direct account holder, the with-
holding certificate contains any infor-
mation that is inconsistent with the
direct account holder’s claim, the with-
holding agent has other account infor-
mation that is inconsistent with the
direct account holder’s claim, or the
withholding certificate lacks informa-
tion necessary to establish entitlement
to a reduced rate of withholding. For
purposes of establishing a direct ac-
count holder’s status as a foreign per-
son or resident of a treaty country a
withholding certificate shall be consid-
ered unreliable or inconsistent with an
account holder’s claims only if it is not
reliable under the rules of paragraphs
(b)(5) and (6) of this section. A with-
holding agent that relies on an agent
to review and maintain a withholding
certificate is considered to know or
have reason to know the facts within
the knowledge of the agent.

(if) Examples. The rules of paragraph
(b)(4) of this section are illustrated by
the following examples:

Example 1. F, a foreign person that has a di-
rect account relationship with USB, a bank
that is a U.S. person, provides USB with a
beneficial owner withholding certificate for
the purpose of claiming a reduced rate of
withholding on U.S. source dividends. F re-
sides in a treaty country that has a limita-
tion on benefits provision in its income tax
treaty with the United States. The with-
holding certificate, however, does not con-
tain a statement regarding limitations on
benefits or deriving the income under sec-
tion 894 as required by §1.1441-6(b)(1). USB
cannot rely on the withholding certificate to
grant a reduced rate of withholding because
it is incomplete with respect to the claim
made by F.

Example 2. F, a foreign person that has a di-
rect account relationship with USB, a broker
that is a U.S. person, provides USB with a
withholding certificate for the purpose of
claiming the portfolio interest exception
under section 881(c), which applies to foreign
corporations. F indicates on its withholding
certificate, however, that it is a partnership.
USB may not treat F as a beneficial owner of
the interest for purposes of the portfolio in-
terest exception because F has indicated on
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its withholding certificate that it is a for-
eign partnership, and therefore under
§1.1441-1(c)(6)(ii) it is not the beneficial
owner of the interest payment.

(5) Withholding certificate—establish-
ment of foreign status. A withholding
agent has reason to know that a bene-
ficial owner withholding certificate (as
defined in §1.1441-1(e)(2)) provided by a
direct account holder in connection
with a payment of an amount described
in §1.1441-6(c)(2) is unreliable or incor-
rect for purposes of establishing the ac-
count holder’s status as a foreign per-
son if the certificate is described in
paragraph (b)(5)(i) or (ii) of this sec-
tion.

(i) A withholding certificate is unre-
liable or incorrect if the withholding
certificate has a permanent residence
address (as defined in §1.1441-1(e)(2)(ii))
in the United States, the withholding
certificate has a mailing address in the
United States, the withholding agent
has a residence or mailing address as
part of its account information that is
an address in the United States, or the
direct account holder notifies the with-
holding agent of a new residence or
mailing address in the United States
(whether or not provided on a with-
holding certificate). A withholding
agent may, however, rely on the bene-
ficial owner withholding certificate as
establishing the account holder’s for-
eign status if it may do so under the
provisions of paragraph (b)(5)(i)(A) or
(B) of this section.

(A) A withholding agent may treat a
direct account holder as a foreign per-
son if the beneficial owner withholding
certificate has been provided by an in-
dividual and—

(1) The withholding agent has in its
possession or obtains documentary evi-
dence (which does not contain a U.S.
address) that has been provided within
the past three years, was valid at the
time it was provided, the documentary
evidence supports the claim of foreign
status, and the direct account holder
provides the withholding agent with a
reasonable explanation, in writing,
supporting the account holder’s foreign
status; or

(2) The account is maintained at an
office of the withholding agent outside
the United States and the withholding
agent is required to report annually a
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payment to the direct account holder
on a tax information statement that is
filed with the tax authority of the
country in which the office is located
and that country has an income tax
treaty in effect with the United States.

(B) A withholding agent may treat an
account holder as a foreign person if
the beneficial owner withholding cer-
tificate has been provided by an entity
that the withholding agent does not
know, or does not have reason to know,
is a flow-through entity and—

(1) The withholding agent has in its
possession, or obtains, documentation
that substantiates that the entity is
actually organized or created under the
laws of a foreign country; or

(2) The account is maintained at an
office of the withholding agent outside
the United States and the withholding
agent is required to report annually a
payment to the direct account holder
on a tax information statement that is
filed with the tax authority of the
country in which the office is located
and that country has an income tax
treaty in effect with the United States.

(ii) A beneficial owner withholding
certificate is unreliable or incorrect if
it is provided with respect to an off-
shore account (as defined in §1.6049-
5(c)(1)) and the direct account holder
has standing instructions directing the
withholding agent to pay amounts
from its account to an address or an
account maintained in the United
States. The withholding agent may
treat the direct account holder as a
foreign person, however, if the direct
account holder provides a reasonable
explanation in writing that supports
its foreign status.

(6) Withholding certificate—claim of re-
duced rate of withholding under treaty. A
withholding agent has reason to know
that a withholding certificate (other
than Form W-9) provided by a direct
account holder in connection with a
payment of an amount described in
§1.1441-6(c)(2) is unreliable or incorrect
for purposes of establishing that the di-
rect account holder is a resident of a
country with which the United States
has an income tax treaty if it is de-
scribed in paragraphs (b)(6)(i) through
(iii) of this section.

(i) A beneficial owner withholding
certificate is unreliable or incorrect if
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the permanent residence address on the
beneficial owner withholding certifi-
cate is not in the country whose treaty
is invoked, or the direct account holder
notifies the withholding agent of a new
permanent residence address that is
not in the treaty country. A with-
holding agent may, however, treat a di-
rect account holder as entitled to a re-
duced rate of withholding under an in-
come tax treaty if the direct account
holder provides a reasonable expla-
nation for the permanent residence ad-
dress outside the treaty country (e.g.,
the address is the address of a branch
of the beneficial owner located outside
the treaty country in which the entity
is a resident) or the withholding agent
has in its possession, or obtains, docu-
mentary evidence that establishes resi-
dency in a treaty country.

(i) A beneficial owner withholding
certificate is unreliable or incorrect if
the permanent residence address on the
withholding certificate is in the appli-
cable treaty country but the with-
holding certificate contains a mailing
address outside the treaty country or
the withholding agent has a mailing
address as part of its account informa-
tion that is outside the treaty country.
A mailing address that is a P.O. Box,
in-care-of address, or address at a fi-
nancial institution (if the financial in-
stitution is not a beneficial owner)
shall not preclude a withholding agent
from treating the direct account holder
as a resident of a treaty country if
such address is in the treaty country. If
a withholding agent has a mailing ad-
dress (whether or not contained on the
withholding certificate) outside the ap-
plicable treaty country, the with-
holding agent may nevertheless treat a
direct account holder as a resident of
an applicable treaty country if—

(A) The withholding agent has in its
possession, or obtains, additional docu-
mentation supporting the direct ac-
count holder’s claim of residence in the
applicable treaty country (and the ad-
ditional documentation does not con-
tain an address outside the treaty
country);

(B) The withholding agent has in its
possession, or obtains, documentation
that establishes that the direct ac-
count holder is an entity organized in a
treaty country (or an entity managed
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and controlled in a treaty country, if
the applicable treaty so requires);

(C) The withholding agent knows
that the address outside the applicable
treaty country (other than a P.O. box,
or in-care-of address) is a branch of a
bank or insurance company that is a
resident of the applicable treaty coun-
try; or

(D) The withholding agent obtains a
written statement from the direct ac-
count holder that reasonably estab-
lishes entitlement to treaty benefits.

(iii) A beneficial owner withholding
certificate is unreliable or incorrect to
establish entitlement to a reduced rate
of withholding under an income tax
treaty if the direct account holder has
standing instructions for the with-
holding agent to pay amounts from its
account to an address or an account
outside the treaty country unless the
direct account holder provides a rea-
sonable explanation, in writing, estab-
lishing the direct account holder’s resi-
dence in the applicable treaty country.

(7) Documentary evidence. A with-
holding agent shall not treat documen-
tary evidence provided by a direct ac-
count holder as valid if the documen-
tary evidence does not reasonably es-
tablish the identity of the person pre-
senting the documentary evidence. For
example, documentary evidence is not
valid if it is provided in person by a di-
rect account holder that is a natural
person and the photograph or signature
on the documentary evidence, if any,
does not match the appearance or sig-
nature of the person presenting the
document. A withholding agent shall
not rely on documentary evidence to
reduce the rate of withholding that
would otherwise apply under the pre-
sumption rules of §§1.1441-1(b)(3),
1.1441-5(d) and (e)(6), and 1.6049-5(d) if
the documentary evidence contains in-
formation that is inconsistent with the
direct account holder’s claim of a re-
duced rate of withholding, the with-
holding agent has other account infor-
mation that is inconsistent with the
direct account holder’s claim, or the
documentary evidence lacks informa-
tion necessary to establish entitlement
to a reduced rate of withholding. For
example, if a direct account holder pro-
vides documentary evidence to claim
treaty benefits and the documentary
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evidence establishes the direct account
holder’s status as a foreign person and
a resident of a treaty country, but the
account holder fails to provide the
treaty statements required by §1.1441-
6(c)(5), the documentary evidence does
not establish the direct account hold-
er’s entitlement to a reduced rate of
withholding. For purposes of estab-
lishing a direct account holder’s status
as a foreign person or resident of a
country with which the United States
has an income tax treaty with respect
to income described in §1.1441-6(c)(2),
documentary evidence shall be consid-
ered unreliable or incorrect only if it is
not reliable under the rules of para-
graph (b)(8) and (9) of this section.

(8) Documentary evidence—establish-
ment of foreign status. A withholding
agent has reason to know that docu-
mentary evidence provided in connec-
tion with a payment of an amount de-
scribed in §1.1441-6(c)(2) is unreliable or
incorrect for purposes of establishing
the direct account holder’s status as a
foreign person if the documentary evi-
dence is described iIn paragraphs
(b)(8)(1), (ii), (iii) or (iv) of this section.

(i) A withholding agent shall not
treat documentary evidence provided
by an account holder after December
31, 2000, as valid for purposes of estab-
lishing the direct account holder’s for-
eign status if the only mailing or resi-
dence address that is available to the
withholding agent is an address at a fi-
nancial institution (unless the finan-
cial institution is a beneficial owner of
the income), an in-care-of address, or a
P.O. box. In this case, the withholding
agent must obtain additional docu-
mentation that is sufficient to estab-
lish the direct account holder’s status
as a foreign person. A withholding
agent shall not treat documentary evi-
dence provided by an account holder
before January 1, 2001, as valid for pur-
poses of establishing a direct account
holder’s status as a foreign person if it
has actual knowledge that the direct
account holder is a U.S. person or if it
has a mailing or residence address for
the direct account holder in the United
States. If a withholding agent has an
address for the direct account holder in
the United States, the withholding
agent may nevertheless treat the di-
rect account holder as a foreign person
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if it can so treat the direct account
holder under the rules of paragraph
(b)(8)(ii) of this section.

(if) Documentary evidence is unreli-
able or incorrect to establish a direct
account holder’s status as a foreign
person if the withholding agent has a
mailing or residence address (whether
or not on the documentation) for the
direct account holder in the United
States or if the direct account holder
notifies the withholding agent of a new
address in the United States. A with-
holding agent may, however, rely on
documentary evidence as establishing
the direct account holder’s foreign sta-
tus if it may do so under the provisions
of paragraph (b)(8)(ii)(A) or (B) of this
section.

(A) A withholding agent may treat a
direct account holder that is an indi-
vidual as a foreign person even if it has
a mailing or residence address for the
direct account holder in the United
States if the withholding agent—

(1) Has in its possession or obtains
additional documentary evidence
(which does not contain a U.S. address)
supporting the claim of foreign status
and a reasonable explanation in writ-
ing supporting the account holder’s
foreign status;

(2) Has in its possession or obtains a
valid beneficial owner withholding cer-
tificate on Form W-8 and the Form W-
8 contains a permanent residence ad-
dress outside the United States and a
mailing address outside the United
States (or if a mailing address is inside
the United States the direct account
holder provides a reasonable expla-
nation in writing supporting the direct
account holder’s foreign status); or

(3) The account is maintained at an
office of the withholding agent outside
the United States and the withholding
agent is required to report annually a
payment to the direct account holder
on a tax information statement that is
filed with the tax authority of the
country in which the office is located
and that country has an income tax
treaty in effect with the United States.

(B) A withholding agent may treat a
direct account holder that is an entity
(other than a flow-through entity) as a
foreign person even if it has a mailing
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or residence address for the direct ac-
count holder in the United States if the
withholding agent—

(1) Has in its possession, or obtains,
documentation that substantiates that
the entity is actually organized or cre-
ated under the laws of a foreign coun-
try;

(2) Obtains a valid beneficial owner
withholding certificate on Form W-8
and the Form W-8 contains a perma-
nent residence address outside the
United States and a mailing address
outside the United States (or if a mail-
ing address is inside the United States
the direct account holder provides ad-
ditional documentary evidence suffi-
cient to establish the direct account
holder’s foreign status); or

(3) The account is maintained at an
office of the withholding agent outside
the United States and the withholding
agent is required to report annually a
payment to the direct account holder
on a tax information statement that is
filed with the tax authority of the
country in which the office is located
and that country has an income tax
treaty in effect with the United States.

(iii) Documentary evidence is unreli-
able or incorrect if the direct account
holder has standing instructions di-
recting the withholding agent to pay
amounts from its account to an address
or an account maintained in the United
States. The withholding agent may
treat the direct account holder as a
foreign person, however, if the account
holder provides a reasonable expla-
nation in writing that supports its for-
eign status.

(9) Documentary evidence—claim of re-
duced rate of withholding under treaty. A
withholding agent has reason to know
that documentary evidence provided in
connection with a payment of an
amount described in §1.1441-6(c)(2) is
unreliable or incorrect for purposes of
establishing that a direct account hold-
er is a resident of a country with which
the United States has an income tax
treaty if it is described in paragraph
(b)(9)(i) or (ii) of this section.

(i) Documentary evidence is unreli-
able or incorrect if the withholding
agent has a mailing or residence ad-
dress for the direct account holder
(whether or not on the documentary
evidence) that is outside the applicable
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treaty country, or the only address
that the withholding agent has (wheth-
er in or outside of the applicable treaty
country) is a P.O. box, an in-care-of ad-
dress, or the address of a financial in-
stitution (if the financial institution is
not the beneficial owner). If a with-
holding agent has a mailing or resi-
dence address for the direct account
holder outside the applicable treaty
country, the withholding agent may
nevertheless treat a direct account
holder as a resident of an applicable
treaty country if the withholding
agent—

(A) Has in its possession, or obtains,
additional documentary evidence sup-
porting the direct account holder’s
claim of residence in the applicable
treaty country (and the documentary
evidence does not contain an address
outside the applicable treaty country,
a P.O. box, an in-care-of address, or the
address of a financial institution);

(B) Has in its possession, or obtains,
documentary evidence that establishes
the direct account holder is an entity
organized in a treaty country (or an
entity managed and controlled in a
treaty country, if the applicable treaty
SO requires); or

(C) Obtains a valid beneficial owner
withholding certificate on Form W-8
that contains a permanent residence
address and a mailing address in the
applicable treaty country.

(i) Documentary evidence is unreli-
able or incorrect if the direct account
holder has standing instructions di-
recting the withholding agent to pay
amounts from its account to an address
or an account maintained outside the
treaty country unless the direct ac-
count holder provides a reasonable ex-
planation, in writing, establishing the
direct account holder’s residence in the
applicable treaty country.

(10) Limits on reason to know—indirect
account holders. A financial institution
that receives documentation from a
payee through a nonqualified inter-
mediary, a flow-through entity, or a
U.S. branch described in §1.1441-
1(b)(2)(iv) (other than a U.S. branch
that is treated as a U.S. person) with
respect to a payment of an amount de-
scribed in §1.1441-6(c)(2) has reason to
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know that the documentation is unreli-
able or incorrect if a reasonably pru-
dent person in the position of a with-
holding agent would question the
claims made. This standard requires,
but is not limited to, a withholding
agent’s compliance with the rules of
paragraphs (b)(10)(i) through (iii).

(i) The withholding agent must re-
view the withholding statement de-
scribed in §1.1441-1(e)(3)(iv) and may
not rely on information in the state-
ment to the extent the information
does not support the claims made for
any payee. For this purpose, a with-
holding agent may not treat a payee as
a foreign person if an address in the
United States is provided for such
payee and may not treat a person as a
resident of a country with which the
United States has an income tax treaty
if the address for that person is outside
the applicable treaty country. Not-
withstanding a U.S. address or an ad-
dress outside a treaty country, the
withholding agent may treat a payee
as a foreign person or a foreign person
as a resident of a treaty country if a
reasonable explanation is provided, in
writing, by the nonqualified inter-
mediary, flow-through entity, or U.S.
branch supporting the payee’s foreign
status or the foreign person’s residency
in a treaty country.

(ii) The withholding agent must re-
view each withholding certificate in
accordance with the requirements of
paragraphs (b)(5) and (6) of this section
and verify that the information on the
withholding certificate is consistent
with the information on the with-
holding statement required under
§1.1441-1(e)(3)(iv). If there is a discrep-
ancy between the withholding certifi-
cate and the withholding statement,
the withholding agent may choose to
rely on the withholding certificate, if
valid, and instruct the nonqualified
intermediary, flow-through entity, or
U.S. branch to correct the withholding
statement or apply the presumption
rules of §§1.1441-1(b), 1.1441-5(d) and
(e)(6), and 1.6049-5(d) to the payment al-
locable to the payee who provided the
withholding certificate. A withholding
agent that receives a withholding cer-
tificate before December 31, 2001, is not
required to review the information on
withholding certificates or determine

§1.1441-7

if it is consistent with the information
on the withholding statement until De-
cember 31, 2001. A withholding agent
may withhold and report in accordance
with a withholding statement until De-
cember 31, 2001, unless it has actually
performed the verification procedures
required by this paragraph (b)(10)(ii)
and determined that the withholding
statement is inaccurate with respect to
a particular payee.

(iii) The withholding agent must re-
view the documentary evidence pro-
vided by the nonqualified inter-
mediary, flow-through entity, or U.S.
branch to determine that there is no
obvious indication that the payee is a
U.S. non-exempt recipient or that the
documentary evidence does not estab-
lish the identity of the person who pro-
vided the documentation (e.g., the doc-
umentary evidence does not appear to
be an identification document).

(11) Additional guidance. The IRS may
prescribe other circumstances for
which a withholding certificate or doc-
umentary evidence is unreliable or in-
correct in addition to the cir-
cumstances described in paragraph (b)
of this section to establish an account
holder’s status as a foreign person or a
beneficial owner entitled to a reduced
rate of withholding in published guid-
ance (see §601.601(d)(2) of this chapter).

(c) Authorized agent—(1) In general.
The acts of an agent of a withholding
agent (including the receipt of with-
holding certificates, the payment of
amounts of income subject to with-
holding, and the deposit of tax with-
held) are imputed to the withholding
agent on whose behalf it is acting.
However, if the agent is a foreign per-
son, a withholding agent that is a U.S.
person may treat the acts of the for-
eign agent as its own for purposes of
determining whether it has complied
with the provisions of this section, but
only if the agent is an authorized for-
eign agent, as defined in paragraph
(c)(2) of this section. An authorized for-
eign agent cannot apply the provisions
of this paragraph (c) to appoint an-
other person its authorized foreign
agent with respect to the payments it
receives from the withholding agent.

(2) Authorized foreign agent. An agent
is an authorized foreign agent only if—
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(i) There is a written agreement be-
tween the withholding agent and the
foreign person acting as agent;

(ii) The notification procedures de-
scribed in paragraph (c)(3) of this sec-
tion have been complied with;

(iii) Books and records and relevant
personnel of the foreign agent are
available (on a continuous basis, in-
cluding after termination of the rela-
tionship) for examination by the IRS in
order to evaluate the withholding
agent’s compliance with the provisions
of chapters 3 and 61 of the Code, section
3406, and the regulations under those
provisions; and

(iv) The U.S. withholding agent re-
mains fully liable for the acts of its
agent and does not assert any of the
defenses that may otherwise be avail-
able, including under common law
principles of agency in order to avoid
tax liability under the Internal Rev-
enue Code.

(3) Notification. A withholding agent
that appoints an authorized agent to
act on its behalf for purposes of §1.871-
14(c)(2), the withholding provisions of
chapter 3 of the Code, section 3406 or
other withholding provisions of the In-
ternal Revenue Code, or the reporting
provisions of chapter 61 of the Code, is
required to file notice of such appoint-
ment with the Office of the Assistant
Commissioner (International). Such
notice shall be filed before the first
payment for which the authorized
agent acts as such. Such notice shall
acknowledge the withholding agent li-
ability as provided in paragraph
(c)(2)(iv) of this section.

(4) Liability of U.S. withholding agent.
An authorized foreign agent is subject
to the same withholding and reporting
obligations that apply to any with-
holding agent under the provisions of
chapter 3 of the Code and the regula-
tions thereunder. In particular, an au-
thorized foreign agent does not benefit
from the special procedures or excep-
tions that may apply to a qualified
intermediary. A withholding agent act-
ing through an authorized foreign
agent is liable for any failure of the
agent, such as failure to withhold an
amount or make payment of tax, in the
same manner and to the same extent as
if the agent’s failure had been the fail-
ure of the U.S. withholding agent. For
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this purpose, the foreign agent’s actual
knowledge or reason to know shall be
imputed to the U.S. withholding agent.
The U.S. withholding agent’s liability
shall exist irrespective of the fact that
the authorized foreign agent is also a
withholding agent and is itself sepa-
rately liable for failure to comply with
the provisions of the regulations under
section 1441, 1442, or 1443. However, the
same tax, interest, or penalties shall
not be collected more than once.

(5) Filing of returns. See §1.1461-
1(b)(2)(iii) and (c)(4)(iii) regarding re-
turns required to be made where a U.S.
withholding agent acts through an au-
thorized foreign agent.

(d) United States obligations. If the
United States is a withholding agent
for an item of interest, including origi-
nal issue discount, on obligations of
the United States or of any agency or
instrumentality thereof, the with-
holding obligation of the United States
is assumed and discharged by—

(1) The Commissioner of the Public
Debt, for interest paid by checks issued
through the Bureau of the Public Debt;

(2) The Treasurer of the United
States, for interest paid by him or her,
whether by check or otherwise;

(3) Each Federal Reserve Bank, for
interest paid by it, whether by check
or otherwise; or

(4) Such other person as may be des-
ignated by the IRS.

(e) Assumed obligations. If, in connec-
tion with the sale of a corporation’s
property, payment on the bonds or
other obligations of the corporation is
assumed by a person, then that person
shall be a withholding agent to the ex-
tent amounts subject to withholding
are paid to a foreign person. Thus, the
person shall withhold such amounts
under §1.1441-1 as would be required to
be withheld by the seller or corpora-
tion had no such sale or assumption
been made.

(f) Conduit financing arrangements—(1)
Liability of withholding agent. Subject
to paragraph (f)(2) of this section, any
person that is required to deduct and
withhold tax under §1.1441-3(g) is made
liable for that tax by section 1461. A
person that is required to deduct and
withhold tax but fails to do so is liable
for the payment of the tax and any ap-
plicable penalties and interest.
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(2) Exception for withholding agents
that do not know of conduit financing ar-
rangement—(i) In general. A withholding
agent will not be liable under para-
graph (f)(1) of this section for failing to
deduct and withhold with respect to a
conduit financing arrangement unless
the person knows or has reason to
know that the financing arrangement
is a conduit financing arrangement.
This standard shall be satisfied if the
withholding agent knows or has reason
to know of facts sufficient to establish
that the financing arrangement is a
conduit financing arrangement, includ-
ing facts sufficient to establish that
the participation of the intermediate
entity in the financing arrangement is
pursuant to a tax avoidance plan. A
withholding agent that knows only of
the financing transactions that com-
prise the financing arrangement will
not be considered to know or have rea-
son to know of facts sufficient to estab-
lish that the financing arrangement is
a conduit financing arrangement.

(if) Examples. The following examples
illustrate the operation of paragraph
(d)(2) of this section.

Example 1. (i) DS is a U.S. subsidiary of FP,
a corporation organized in Country N, a
country that does not have an income tax
treaty with the United States. FS is a spe-
cial purpose subsidiary of FP that is incor-
porated in Country T, a country that has an
income tax treaty with the United States
that prohibits the imposition of withholding
tax on payments of interest. FS is capital-
ized with $10,000,000 in debt from BK, a Coun-
try N bank, and $1,000,000 in capital from FS.

(i) On May 1, 1995, C, a U.S. person, pur-
chases an automobile from DS in return for
an installment note. On July 1, 1995, DS sells
a number of installment notes, including C’s,
to FS in exchange for $10,000,000. DS con-
tinues to service the installment notes for
FS and C is not notified of the sale of its ob-
ligation and continues to make payments to
DS. But for the withholding tax on payments
of interest by DS to BK, DS would have bor-
rowed directly from BK, pledging the install-
ment notes as collateral.

(iii) The C installment note is a financing
transaction, whether held by DS or by FS,
and the FS note held by BK also is a financ-
ing transaction. After FS purchases the in-
stallment note, and during the time the in-
stallment note is held by FS, the trans-
actions constitute a financing arrangement,
within the meaning of §1.881-3(a)(2)(i). BK is
the financing entity, FS is the intermediate
entity, and C is the financed entity. Because
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the participation of FS in the financing ar-
rangement reduces the tax imposed by sec-
tion 881 and because there was a tax avoid-
ance plan, FS is a conduit entity.

(iv) Because C does not know or have rea-
son to know of the tax avoidance plan (and
by extension that the financing arrangement
is a conduit financing arrangement), C is not
required to withhold tax under section 1441.
However, DS, who knows that FS’s partici-
pation in the financing arrangement is pur-
suant to a tax avoidance plan and is a with-
holding agent for purposes of section 1441, is
not relieved of its withholding responsibil-
ities.

Example 2. Assume the same facts as in Ex-
ample, 1 except that C receives a new pay-
ment booklet on which DS is described as
“agent”. Although C may deduce that its in-
stallment note has been sold, without more
C has no reason to know of the existence of
a financing arrangement. Accordingly, C is
not liable for failure to withhold, although
DS still is not relieved of its withholding re-
sponsibilities.

Example 3. (i) DC is a U.S. corporation that
is in the process of negotiating a loan of
$10,000,000 from BK1, a bank located in Coun-
try N, a country that does not have an in-
come tax treaty with the United States. Be-
fore the loan agreement is signed, DC’s tax
lawyers point out that interest on the loan
would not be subject to withholding tax if
the loan were made by BK2, a subsidiary of
BK1 that is incorporated in Country T, a
country that has an income tax treaty with
the United States that prohibits the imposi-
tion of withholding tax on payments of in-
terest. BK1 makes a loan to BK2 to enable
BK2 to make the loan to DC. Without the
loan from BK1 to BK2, BK2 would not have
been able to make the loan to DC.

(ii) The loan from BK1 to BK2 and the loan
from BK2 to DC are both financing trans-
actions and together constitute a financing
arrangement within the meaning of §1.881-
3(a)(2)(i). BK1 is the financing entity, BK2 is
the intermediate entity, and DC is the fi-
nanced entity. Because the participation of
BK2 in the financing arrangement reduces
the tax imposed by section 881 and because
there is a tax avoidance plan, BK2 is a con-
duit entity.

(iii) Because DC is a party to the tax avoid-
ance plan (and accordingly knows of its ex-
istence), DC must withhold tax under section
1441. If DC does not withhold tax on its pay-
ment of interest, BK2, a party to the plan
and a withholding agent for purposes of sec-
tion 1441, must withhold tax as required by
section 1441.

Example 4. (i) DC is a U.S. corporation that
has a long-standing banking relationship
with BK2, a U.S. subsidiary of BK1, a bank
incorporated in Country N, a country that
does not have an income tax treaty with the
United States. DC has borrowed amounts of
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as much as $75,000,000 from BK2 in the past.
On January 1, 1995, DC asks to borrow
$50,000,000 from BK2. BK2 does not have the
funds available to make a loan of that size.
BK2 considers asking BK1 to enter into a
loan with DC but rejects this possibility be-
cause of the additional withholding tax that
would be incurred. Accordingly, BK2 borrows
the necessary amount from BK1 with the in-
tention of on-lending to DC. BK1 does not
make the loan directly to DC because of the
withholding tax that would apply to pay-
ments of interest from DC to BK1. DC does
not negotiate with BK1 and has no reason to
know that BK1 was the source of the loan.

(ii) The loan from BK2 to DC and the loan
from BK1 to BK2 are both financing trans-
actions and together constitute a financing
arrangement within the meaning of §1.881-
3(a)(2)(i). BK1 is the financing entity, BK2 is
the intermediate entity, and DC is the fi-
nanced entity. The participation of BK2 in
the financing arrangement reduces the tax
imposed by section 881. Because the partici-
pation of BK2 in the financing arrangement
reduces the tax imposed by section 881 and
because there was a tax avoidance plan, BK2
is a conduit entity.

(ii1) Because DC does not know or have rea-
son to know of the tax avoidance plan (and
by extension that the financing arrangement
is a conduit financing arrangement), DC is
not required to withhold tax under section
1441. However, BK2, who is also a with-
holding agent under section 1441 and who
knows that the financing arrangement is a
conduit financing arrangement, is not re-
lieved of its withholding responsibilities.

(3) Effective date. This paragraph (f) is
effective for payments made by fi-
nanced entities on or after September
11, 1995. This paragraph shall not apply
to interest payments covered by sec-
tion 127(g)(3) of the Tax Reform Act of
1984, and to interest payments with re-
spect to other debt obligations issued
prior to October 15, 1984 (whether or
not such debt was issued by a Nether-
lands Antilles corporation).

(g) Effective date. Except as otherwise
provided in paragraph (f)(3) of this sec-
tion, this section applies to payments
made after December 31, 2000.

[T.D. 7977, 49 FR 36834, Sept. 20, 1984, as
amended by T.D. 8611, 60 FR 41014, Aug. 11,
1995; 60 FR 55312, Oct. 31, 1995; T.D. 8734, 62
FR 53462, Oct. 14, 1997; T.D. 8804, 63 FR 72188,
Dec. 31, 1998; T.D. 8856, 64 FR 73412, Dec. 30,
1999; T.D. 8881, 65 FR 32197, 32212, May 22,
2000; 66 FR 18189, Apr. 6, 2001]
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§1.1441-8 Exemption from with-
holding for payments to foreign
governments, international organi-
zations, foreign central banks of
issue, and the Bank for Inter-
national Settlements.

(a) Foreign governments. Under section
892, certain specific types of income re-
ceived by foreign governments are ex-
cluded from gross income and are ex-
empt from taxation, unless derived
from the conduct of a commercial ac-
tivity or received from or by a con-
trolled commercial entity. Accord-
ingly, withholding is not required
under §1.1441.1 with regard to any item
of income which is exempt from tax-
ation under section 892.

(b) Reliance on claim of exemption by
foreign government. Absent actual
knowledge or reason to know other-
wise, the withholding agent may rely
upon a claim of exemption made by the
foreign government if, prior to the pay-
ment, the withholding agent can reli-
ably associate the payment with docu-
mentation upon which it can rely to
treat the payment as made to a bene-
ficial owner in accordance with §1.1441-
1(e)(1)(ii). A Form W-8 furnished by a
foreign government for purposes of
claiming an exemption under this para-
graph (b) is valid only if, in addition to
other applicable requirements, it cer-
tifies that the income is, or will be, ex-
empt from taxation under section 892
and the regulations under that section
and whether the person whose name is
on the certificate is an integral part of
a foreign government (as defined in
§1.892-2T(a)(2)) or a controlled entity
(as defined in §1.892-2T (a)(3)).

(c) Income of a foreign central bank of
issue or the Bank for International Settle-
ments—(1) Certain interest income. Sec-
tion 895 provides for the exclusion from
gross income of certain income derived
by a foreign central bank of issue, or
by the Bank for International Settle-
ments, from obligations of the United
States or of any agency or instrumen-
tality thereof or from interest on de-
posits with persons carrying on the
banking business if the bank is the
owner of the obligations or deposits
and does not hold the obligations or de-
posits for, or use them in connection
with, the conduct of a commercial
banking function or other commercial
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activity by such bank. See §1.895-1. Ab-
sent actual knowledge or reason to
know that a foreign central bank of
issue, or the Bank for International
Settlements, is operating outside the
scope of the exclusion granted by sec-
tion 895 and the regulations under that
section, the withholding agent may
rely on a claim of exemption if, prior
to the payment, the withholding agent
can reliably associate the payment
with documentation upon which it can
rely to treat the foreign central bank
of issue or the Bank for International
Settlements as the beneficial owner of
the payment in accordance with
§1.1441-1(e)(1)(ii). A Form Ww-8 fur-
nished by a foreign central bank of
issue or the Bank for International
Settlements for purposes of claiming
an exemption under this paragraph
(©)(1) is valid only if, in addition to
other applicable requirements, it cer-
tifies that the person whose name is on
the certificate is a foreign central bank
of issue, or the Bank for International
Settlements, and that the bank does
not, and will not, hold the obligations
or the bank deposits covered by the
Form W-8 for, or use them in connec-
tion with, the conduct of a commercial
banking function or other commercial
activity.

(2) Bankers acceptances. Interest de-
rived by a foreign central bank of issue
from bankers acceptances is exempt
from tax under sections 871(i)(2)(C) and
881(d) and §1.861-2(b)(4). With respect to
bankers’ acceptances, a withholding
agent may treat a payee as a foreign
central bank of issue without requiring
a withholding certificate if the name of
the payee and other facts surrounding
the payment reasonably indicate that
the payee or beneficial owner is a for-
eign central bank of issue, as defined in
§1.861-2(b)(4).

(d) Exemption for payments to inter-
national organizations. A payment to an
international organization (within the
meaning of section 7701(a)(18)) is ex-
empt from withholding on any pay-
ment. A withholding agent may treat a
payee as an international organization
without requiring a withholding cer-
tificate if the name of the payee is one
that is designated as an international
organization by executive order (pursu-
ant to 22 U.S.C. 288 through 288(f)) and
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other facts surrounding the trans-
action reasonably indicate that the
international organization is the bene-
ficial owner of the payment.

(e) Failure to receive withholding cer-
tificate timely and other applicable proce-
dures. See applicable procedures de-
scribed in §1.1441-1(b)(7) in the event
the withholding agent does not hold a
valid withholding certificate described
in paragraph (b) or (c)(1) of this section
or other appropriate documentation at
the time of payment. Further, the pro-
visions of §1.1441-1(e)(4) shall apply to
withholding certificates and other doc-
uments related thereto furnished under
the provisions of this section.

(f) Effective date—(1) In general. This
section applies to payments made after
December 31, 2000.

(2) Transition rules. For purposes of
this section, the validity of a Form 8709
that was valid on January 1, 1998,
under the regulations in effect prior to
January 1, 2001 (see 26 CFR part 1, re-
vised April 1, 1999) and expired, or will
expire, at any time during 1998, is ex-
tended until December 31, 1998. The va-
lidity of a Form 8709 that is valid on or
after January 1, 1999, remains valid
until its validity expires under the reg-
ulations in effect prior to January 1,
2001 (see 26 CFR part 1, revised April 1,
1999) but in no event shall such a form
remain valid after December 31, 2000.
The rule in this paragraph (f)(2), how-
ever, does not apply to extend the va-
lidity period of a Form 8709 that ex-
pires solely by reason of changes in the
circumstances of the person whose
name is on the certificate. Notwith-
standing the first three sentences of
this paragraph (f)(2), a withholding
agent may choose to not take advan-
tage of the transition rule in this para-
graph (f)(2) with respect to one or more
withholding certificates valid under
the regulations in effect prior to Janu-
ary 1, 2001 (see 26 CFR part 1, revised
April 1, 1999) and, therefore, to require
withholding certificates conforming to
the requirements described in this sec-
tion (new withholding certificates). For
purposes of this section, a new with-
holding certificate is deemed to satisfy
the documentation requirement under
the regulations in effect prior to Janu-
ary 1, 2001 (see 26 CFR part 1, revised
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April 1, 1999). Further, a new with-
holding certificate remains valid for
the period specified in §1.1441-
1(e)(4)(ii), regardless of when the cer-
tificate is obtained.

[T.D. 8211, 53 FR 24066, June 27, 1988, as
amended at T.D. 8211, 53 FR 27595, July 21,
1988; Redesignated and amended by T.D. 8734,
62 FR 53464, Oct. 14, 1997; T.D. 8804, 63 FR
72185, Dec. 31, 1998; 64 FR 73410, Dec. 30, 1999]

§1.1441-9 Exemption from with-
holding on exempt income of a for-
eign tax-exempt organization, in-
cluding foreign private foundations.

(a) Exemption from withholding for ex-
empt income. No withholding is required
under section 1441(a) or 1442, and the
regulations under those sections, on
amounts paid to a foreign organization
that is described in section 501(c) to the
extent that the amounts are not in-
come includable under section 512 in
computing the organization’s unrelated
business taxable income. See, however,
§1.1443-1 for withholding on payments
of unrelated business income to foreign
tax-exempt organizations and on pay-
ments subject to tax under section
4948. For a foreign organization to
claim an exemption from withholding
under section 1441(a) or 1442 based on
its status as an organization described
in section 501(c), it must furnish the
withholding agent with a withholding
certificate described in paragraph (b)(2)
of this section. A foreign organization
described in section 501(c) may choose
to claim a reduced rate of withholding
under the procedures described in other
sections of the regulations under sec-
tion 1441 and not under this section. In
particular, if an organization chooses
to claim benefits under an income tax
treaty, the withholding procedures ap-
plicable to claims of such a reduced
rate are governed solely by the provi-
sions of §1.1441-6 and not of this sec-
tion.

(b) Reliance on foreign organization’s
claim of exemption from withholding—(1)
General rule. A withholding agent may
rely on a claim of exemption under this
section only if, prior to the payment,
the withholding agent can reliably as-
sociate the payment with a valid with-
holding certificate described in para-
graph (b)(2) of this section.
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(2) Withholding certificate. A with-
holding certificate under this para-
graph (b)(2) is valid only if it is a Form
W-8 and if, in addition to other applica-
ble requirements, the Form W-8 in-
cludes the taxpayer identifying number
of the organization whose name is on
the certificate, and it certifies that the
Internal Revenue Service (IRS) has
issued a favorable determination letter
(and the date thereof) that is currently
in effect, what portion, if any, of the
amounts paid constitute income in-
cludible under section 512 in computing
the organization’s unrelated business
taxable income, and, if the organiza-
tion is described in section 501(c)(3),
whether it is a private foundation de-
scribed in section 509. Notwithstanding
the preceding sentence, if the organiza-
tion cannot certify that it has been
issued a favorable determination letter
that is still in effect, its withholding
certificate is nevertheless valid under
this paragraph (b)(2) if the organization
attaches to the withholding certificate
an opinion that is acceptable to the
withholding agent from a U.S. counsel
(or any other person as the IRS may
prescribe in published guidance (see
§601.601(d)(2) of this chapter)) con-
cluding that the organization is de-
scribed in section 501(c). If the deter-
mination letter or opinion of counsel
to which the withholding certificate re-
fers concludes that the organization is
described in section 501(c)(3), and the
certificate further certifies that the or-
ganization is not a private foundation
described in section 509, an affidavit of
the organization setting forth suffi-
cient facts concerning the operations
and support of the organization for the
Internal Revenue Service (IRS) to de-
termine that such organization would
be likely to qualify as an organization
described in section 509(a)(1), (2), (3), or
(4) must be attached to the withholding
certificate. An organization that pro-
vides an opinion of U.S. counsel or an
affidavit may provide the same opinion
or affidavit to more than one with-
holding agent provided that the opin-
ion is acceptable to each withholding
agent who receives it in conjunction
with a withholding certificate. Any
such opinion of counsel or affidavit
must be renewed whenever there is a
change in facts or circumstances that
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are relevant to determine the organiza-
tion’s status under section 501(c) or, if
relevant, that the organization is or is
not a private foundation described in
section 509.

(3) Presumptions in the absence of docu-
mentation. Notwithstanding paragraph
(b)(1) of this section, if the organiza-
tion’s certification with respect to
whether amounts paid constitute in-
come includable under section 512 in
computing the organization’s unrelated
business taxable income is not reliable
or is lacking but all other certifi-
cations are reliable, the withholding
agent may rely on the certificate but
the amounts paid are presumed to be
income includable under section 512 in
computing the organization’s unrelated
business taxable income. If the certifi-
cation regarding private foundation
status is not reliable, the withholding
agent may rely on the certificate but
the amounts paid are presumed to be
paid to a foreign beneficial owner that
is a private foundation.

(4) Reason to know. Reliance by a
withholding agent on the information
and certifications stated on a with-
holding certificate is subject to the
agent’s actual knowledge or reason to
know that such information or certifi-
cation is incorrect as provided in
§1.1441-7(b). For example, a with-
holding agent must cease to treat a
foreign organization’s claim for exemp-
tion from withholding based on the or-
ganization’s tax-exempt status as valid
beginning on the earlier of the date on
which such agent knows that the IRS
has given notice to such foreign organi-
zation that it is not an organization
described in section 501(c) or the date
on which the IRS gives notice to the
public that such foreign organization is
not an organization described in sec-
tion 501(c). Similarly, a withholding
agent may no longer rely on a certifi-
cation that an amount is not subject to
tax under section 4948 beginning on the
earlier of the date on which such agent
knows that the IRS has given notice to
such foreign organization that it is
subject to tax under section 4948 or the
date on which the IRS gives notice
that such foreign organization is a pri-
vate foundation within the meaning of
section 509(a).

§1.1441-9

(c) Failure to receive withholding cer-
tificate timely and other applicable proce-
dures. See applicable procedures de-
scribed in §1.1441-1(b)(7) in the event
the withholding agent does not hold a
valid withholding certificate or other
appropriate documentation at the time
of payment. Further, the provisions of
§1.1441-1(e)(4) shall apply to with-
holding certificates and other docu-
ments related thereto furnished under
the provisions of this section.

(d) Effective date—(1) In general. This
section applies to payments made after
December 31, 2000.

(2) Transition rules. For purposes of
this section, the validity of a Form W-
8, 1001, or 4224 or a statement that was
valid on January 1, 1998, under the reg-
ulations in effect prior to January 1,
2001 (see 26 CFR parts 1 and 35a, revised
April 1, 1999) and expired, or will ex-
pire, at any time during 1998, is ex-
tended until December 31, 1998. The va-
lidity of a Form W-8, 1001, or 4224 or a
statement that is valid on or after Jan-
uary 1, 1999 remains valid until its va-
lidity expires under the regulations in
effect prior to January 1, 2001 (see 26
CFR parts 1 and 35a, revised April 1,
1999) but in no event shall such form or
statement remain valid after December
31, 2000. The rule in this paragraph
(d)(2), however, does not apply to ex-
tend the validity period of a Form W-
8, 1001, or 4224 or a statement that ex-
pires solely by reason of changes in the
circumstances of the person whose
name is on the certificate. Notwith-
standing the first three sentences of
this paragraph (d)(2), a withholding
agent may choose to not take advan-
tage of the transition rule in this para-
graph (d)(2) with respect to one or more
withholding certificates valid under
the regulations in effect prior to Janu-
ary 1, 2001 (see 26 CFR parts 1 and 35a,
revised April 1, 1999) and, therefore, to
require withholding certificates con-
forming to the requirements described
in this section (new withholding cer-
tificates). For purposes of this section,
a new withholding certificate is
deemed to satisfy the documentation
requirement under the regulations in
effect prior to January 1, 2001 (see 26
CFR parts 1 and 35a, revised April 1,
1999). Further, a new withholding cer-
tificate remains valid for the period
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specified in §1.1441-1(e)(4)(ii), regardless
of when the certificate is obtained.

[T.D. 8734, 62 FR 53465, Oct. 14, 1997, as
amended by T.D. 8804, 63 FR 72185, Dec. 31,
1998; T.D. 8856, 64 FR 73410, Dec. 10, 1999; T.D.
8881, 65 FR 32201, May 22, 2000]

§1.1441-10 Withholding agents with
respect to fast-pay arrangements.

(@) In general. A corporation that
issues fast-pay stock in a fast-pay ar-
rangement described in §1.7701(I)-
3(b)(1) is a withholding agent with re-
spect to payments made on the fast-
pay stock and payments deemed made
under the recharacterization rules of
§1.7701(1)-3. Except as provided in this
paragraph (a) or in paragraph (b) of
this section, the withholding tax rules
under section 1441 and section 1442
apply with respect to a fast-pay ar-
rangement described in §1.7701(I)-
3(c)(1)(i) in accordance with the re-
characterization rules provided in
§1.7701(1)-3(c). In all cases, notwith-
standing paragraph (b) of this section,
if at any time the withholding agent
knows or has reason to know that the
Commissioner has exercised the discre-
tion under either §1.7701(1)-3(c)(1)(ii) to
apply the recharacterization rules of
§1.7701(1)-3(c), or §1.7701(1)-3(d) to de-
part from the recharacterization rules
of §1.7701()-3(c) for a taxpayer, the
withholding agent must withhold on
payments made (or deemed made) to
that taxpayer in accordance with the
characterization of the fast-pay ar-
rangement imposed by the Commis-
sioner under §1.7701(1)-3.

(b) Exception. If at any time the with-
holding agent knows or has reason to
know that any taxpayer entered into a
fast-pay arrangement with a principal
purpose of applying the recharacteriza-
tion rules of §1.7701(1)-3(c) to avoid tax
under section 871(a) or section 881, then
for each payment made or deemed
made to such taxpayer under the ar-
rangement, the withholding agent
must withhold, under section 1441 or
section 1442, the higher of—

(1) The amount of withholding that
would apply to such payment deter-
mined under the form of the arrange-
ment; or

(2) The amount of withholding that
would apply to deemed payments deter-
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mined under the recharacterization
rules of §1.7701(1)-3(c).

(c) Liability. Any person required to
deduct and withhold tax under this sec-
tion is made liable for that tax by sec-
tion 1461, and is also liable for applica-
ble penalties and interest for failing to
comply with section 1461.(d) Examples.
The following examples illustrate the
rules of this section:

Example 1. REIT W issues shares of fast-pay
stock to foreign individual A, a resident of
Country C. United States source dividends
paid to residents of C are subject to a 30 per-
cent withholding tax. W issues all shares of
benefited stock to foreign individuals who
are residents of Country D. D’s income tax
convention with the United States reduces
the United States withholding tax on divi-
dends to 15 percent. Under §1.7701(1)-3(c), the
dividends paid by W to A are deemed to be
paid by W to the benefited shareholders. W
has reason to know that A entered into the
fast-pay arrangement with a principal pur-
pose of using the recharacterization rules of
§1.7701(1)-3(c) to reduce United States with-
holding tax. W must withhold at the 30 per-
cent rate because the amount of withholding
that applies to the payments determined
under the form of the arrangement is higher
than the amount of withholding that applies
to the payments determined under §1.7701(1)-
3(c).

Example 2. The facts are the same as in Ex-
ample 1 of this paragraph (d) except that W
does not know, or have reason to know, that
A entered into the arrangement with a prin-
cipal purpose of using the recharacterization
rules of §1.7701(1)-3(c) to reduce United
States withholding tax. Further, the Com-
missioner has not exercised the discretion
under §1.7701(1)-3(d) to depart from the re-
characterization rules of §1.7701(1)-3(c). Ac-
cordingly, W must withhold tax at a 15 per-
cent rate on the dividends deemed paid to
the benefited shareholders.

(e) Effective date. This section applies
to payments made (or deemed made) on
or after January 6, 1999.

[T.D. 8853, 65 FR 1312, Jan. 10, 2000]

§1.1442-1 Withholding of tax on for-
eign corporations.

For regulations concerning the with-
holding of tax at source under section
1442 in the case of foreign corporations,
foreign governments, international or-
ganizations, foreign tax-exempt cor-
porations, or foreign private founda-
tions, see §§1.1441-1 through 1.1441-9.

[T.D. 8734, 62 FR 53466, Oct. 14, 1997]
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§1.1442-2 Exemption under a tax trea-
ty.

For regulations providing for a claim
of reduced withholding tax under sec-
tion 1442 by certain foreign corpora-
tions pursuant to the provisions of an
income tax treaty, see §1.1441-6.

[T.D. 8734, 62 FR 53466, Oct. 14, 1997]

§1.1442-3 Tax exempt income of a for-
eign tax-exempt corporations.

For regulations providing for a claim
of exemption for income exempt from
tax under section 501(a) of a foreign
tax-exempt corporation, see §1.1441-9.
See §1.1443-1 for withholding rules ap-
plicable to foreign private foundations
and to the unrelated business income
of foreign tax-exempt organizations.

[T.D. 8734, 62 FR 53466, Oct. 14, 1997]

§1.1443-1 Foreign tax-exempt organi-
zations.

(@) Income includible under section 512
in computing unrelated business taxable
income. In the case of a foreign organi-
zation that is described in section
501(c), amounts paid to the organiza-
tion includible under section 512 in
computing the organization’s unrelated
business taxable income are subject to
withholding under §§1.1441-1, 1.1441-4,
and 1.1441-6 in the same manner as pay-
ments of the same amounts to any for-
eign person that is not a tax-exempt
organization. Therefore, a foreign orga-
nization receiving amounts includible
under section 512 in computing the or-
ganization’s unrelated business taxable
income may claim an exemption from
withholding or a reduced rate of with-
holding with respect to that income in
the same manner as a foreign person
that is not a tax-exempt organization.
See §1.1441-9(b)(3) for presumption that
amounts are includible under section
512 in computing the organization’s un-
related business taxable income in the
absence of a reliable certification.

(b) Income subject to tax under section
4948—(1) In general. The gross invest-
ment income (as defined in section
4940(c)(2)) of a foreign private founda-
tion is subject to withholding under
section 1443(b) at the rate of 4 percent
to the extent that the income is from
sources within the United States and is
subject to the tax imposed by section
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4948(a) and the regulations under that
section. Withholding under this para-
graph (b) is required irrespective of the
fact that the income may be effectively
connected with the conduct of a trade
or business in the United States by the
foreign organization. See §1.1441-9(b)(3)
for applicable presumptions that
amounts are subject to tax under sec-
tion 4948. The withholding imposed
under this paragraph (b)(1) does not ob-
viate a private foundation’s obligation
to file any return required by law with
respect to such organization, such as
the form that the foundation is re-
quired to file under section 6033 for the
taxable year.

(2) Reliance on a foreign organization’s
claim of foreign private foundation status.
For reliance by a withholding agent on
a foreign organization’s claim of for-

eign private foundation status, see
§1.1441-9 (b) and (c).
(3) Applicable procedures. A with-

holding agent withholding the 4-per-
cent amount pursuant to paragraph
(b)(1) of this section shall treat such
withholding as withholding under sec-
tion 1441(a) or 1442(a) for all purposes,
including reporting of the payment on
a Form 1042 and a Form 1042-S pursu-
ant to §1.1461-1 (b) and (c). Similarly,
the foreign private foundation shall
treat the 4-percent withholding as
withholding under section 1441(a) or
1442(a), including for purposes of claims
for refunds and credits.

(4) Claim of benefits under an income
tax treaty. The withholding procedures
applicable to claims of a reduced rate
under an income tax treaty are gov-
erned solely by the provisions of
§1.1441-6 and not by this section.

(c) Effective date—(1) In general. This
section applies to payments made after
December 31, 2000.

(2) Transition rules. For purposes of
this section, the validity of an affidavit
or opinion of counsel described in
§1.1443-1(b)(4)(i) in effect prior to Janu-
ary 1, 2001 (see §1.1443-1(b)(4)(i) as con-
tained in 26 CFR part 1, revised April 1,
1999) is extended until December 31,
2000. However, a withholding agent
may choose to not take advantage of
the transition rule in this paragraph
(c)(2) with respect to one or more with-
holding certificates valid under the
regulations in effect prior to January
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1, 2001 (see 26 CFR part 1, revised April
1, 1999) and, therefore, to require with-
holding certificates conforming to the
requirements described in this section
(new withholding certificates). For pur-
poses of this section, a new with-
holding certificate is deemed to satisfy
the documentation requirement under
the regulations in effect prior to Janu-
ary 1, 2001 ( see 26 CFR part 1, revised
April 1, 1999). Further, a new with-
holding certificate remains valid for
the period specified in §1.1441-
1(e)(4)(ii), regardless of when the cer-
tificate is obtained.

[T.D. 8734, 62 FR 53466, Oct. 14, 1997, as
amended by T.D. 8804, 63 FR 72186, Dec. 31,
1998; T.D. 8856, 64 FR 73411, Dec. 30, 1999]

§1.1445-1 Withholding on dispositions
of U.S. real property interests by
foreign persons: In general.

(a) Purpose and scope of regulations.
These regulations set forth rules relat-
ing to the withholding requirements of
section 1445. In general, section 1445(a)
provides that any person who acquires
a U.S. real property interest from a
foreign person must withhold a tax of
10 percent from the amount realized by
the transferor foreign person (or a less-
er amount established by agreement
with the Internal Revenue Service).
Section 1445(e) provides special rules
requiring withholding on distributions
and certain other transactions by cor-
porations, partnerships, trusts, and es-
tates. This §1.1445-1 provides general
rules concerning the withholding re-
quirement of sections 1445(a), as well as
definitions applicable under both sec-
tion 1445(a) and 1445(e). Section 1.1445-
2 provides for various situations in
which withholding is not required
under section 1445(a). Section 1.1445-3
provides for adjustments to the
amount required to be withheld by
transferees under section 1445(a). Sec-
tion 1.1445-4 prescribes the duties of
agents in transactions subject to with-
holding under either section 1445(a) or
1445(e). Section 1.1445-5 provides rules
concerning the withholding required
under section 1445(e), while §1.1445-6
provides for adjustments to the
amount required to be withheld under
section 1445(e). Finally, §1.1445-7 pro-
vides rules concerning the treatment of
a foreign corporation that has made an
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election under section 897(i) to be
treated as a domestic corporation.

(b) Duty to withhold—(1) In general.
Transferees of U.S. real property inter-
ests are required to deduct and with-
hold a tax equal to 10 percent of the
amount realized by the transferor, if
the transferor is a foreign person and
the disposition takes place on or after
January 1, 1985. Neither the trans-
feree’s duty to withhold nor the
amount required to be withheld is af-
fected by the amount of cash to be paid
by the transferee. Amounts withheld
must be reported and paid over in ac-
cordance with the requirements of
paragraph (c) of this section. Failures
to withhold and pay over are subject to
the liabilities set forth in paragraph (e)
of this section. If two or more persons
are joint transferees of a U.S. real
property interest, each such person is
subject to the obligation to withhold.
That obligation is fulfilled with respect
to each such person if any one of them
withholds and pays over the required
amount in accordance with the rules of
this section. If the amount realized (as
defined in paragraph (g)(5) of this sec-
tion) by the transferor is zero, then no
withholding is required. For example,
if a real property interest is trans-
ferred as a gift (i.e, the recipient does
not assume any liabilities or furnish
any other consideration to the trans-
feror) then no withholding is required.
Withholding is not required with re-
spect to dispositions that takes place
before January 1, 1985, even if the first
payment of consideration is made after
December 31, 1984.

(2) U.S. real property interest owned
jointly by foreign and non-foreign trans-
ferors. The amount subject to with-
holding under paragraph (b)(1) of this
section with respect to the transfer of
a U.S. real property interest owned by
one or more foreign persons (as defined
in §1.897-1(k)) and one or more non-for-
eign persons shall be determined by al-
locating the amount realized from the
transfer between (or among) such
transferors based upon the capital con-
tribution of each transferor with re-
spect to the property and by aggre-
gating the amounts allocated to any
foreign person (or persons). For this
purpose, a husband and wife will each
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be deemed to have contributed 50 per-
cent of the aggregate capital contrib-
uted by such husband and wife. See
§1.1445-1(f)(3)(iv) with respect to the
crediting of the amount withheld be-
tween or among joint foreign trans-
ferors.

(3) Options to acquire a U.S. real prop-
erty interest—(i) No withholding on grant
of option. No withholding is required
under section 1445 with respect to any
amount realized by the grantor on the
grant of an option to acquire a U.S.
real property interest.

(ii) No withholding upon lapse of op-
tion. No withholding is required under
section 1445 with respect to any
amount realized by the grantor upon
the lapse of an option to acquire a U.S.
real property interest.

(iii) Withholding required upon the sale
or exchange of option. A transferee of an
option to acquire a U.S. real property
interest must deduct and withhold a
tax equal to 10 percent of the amount
realized by the transferor upon the dis-
position. This §1.1445-1(b)(3)(iii) does
not apply to require withholding upon
the initial grant of an option.

(iv) Withholding required on exercise of
option. If the holder exercises an option
to purchase a U.S. real property inter-
est, the amount paid for the option
shall be considered an amount realized
by the grantor/transferor upon the
transfer of the property with respect to
which the option was granted, and
shall thus be subject to withholding on
the day that such underlying property
is transferred. The preceding sentence
applies regardless of whether or not the
terms of the option specifically provide
that the option price is applied to the
purchase price.

(4) Exceptions and modifications. The
duty to withhold under section 1445(a)
is subject to the exceptions and modi-
fications contained in §§1.1445-2 and
1.1445-3. Generally, §1.1445-2 provides
rules for determining that withholding
is not required because either the
transferor is not a foreign person or
the interest transferred is not a U.S.
real property interest. In addition,
§1.1445-2 provides exceptions to the
withholding requirement, including a
rule that exempts from withholding
any person who acquires a U.S. real
property interest for use as a residence
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for a contract price of $300,000 or less.
If withholding is required under section
1445(a), §1.1445-3 allows the amount
withheld to be modified pursuant to a
withholding certificate issued by the
Internal Revenue Service. If a trans-
feree cannot withhold the full amount
required because the first payment of
consideration for the transfer does not
involve sufficient cash (or other liquid
assets convertible into cash, such as
foreign currency), then a withholding
certificate must be obtained pursuant
to §1.1445-3.

(c) Reporting and paying over of with-
held amounts—(1) In general. A trans-
feree must report and pay over any tax
withheld by the 20th day after the date
of the transfer. Forms 8288 and 8288-A
are used for this purpose, and must be
filed at the location as provided in the
instructions to Forms 8288 and 8288-A.
Pursuant to section 7502 and regula-
tions thereunder, the timely mailing of
Forms 8288 and 8228-A will be treated
as their timely filing. Form 8288-A will
be stamped by the IRS to show receipt,
and a stamped copy will be mailed by
the IRS to the transferor (at the ad-
dress reported on the form) for the
transferor’s use. See §§1.1445-1(f) and
1.1445-3(f). Forms 8288 and 8288-A are
required to include the identifying
numbers of both the transferor and the
transferee, as provided in paragraph (d)
of this section. If any identifying num-
ber as required by such forms is not
provided, the transferee must still re-
port and pay over any tax withheld on
Form 8288, although the transferor can-
not obtain a credit or refund of tax on
the basis of a Form 8288-A that does
not include the transferor’s identifying
number (see paragraph (f)(2) of this sec-
tion).

(2) Pending application for withholding
certificate—(i) In general. (A) Delayed re-
porting and payment with respect to ap-
plication submitted by transferee. If an
application for a withholding certifi-
cate with respect to a transfer of a U.S.
real property interest is submitted to
the Internal Revenue Service by the
transferee on the day of or at any time
prior to the transfer, the transferee
must withhold 10 percent of the
amount realized as required by para-
graph (b) of this section. However, the
amount withheld, or a lesser amount as
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determined by the Service, need not be
reported and paid over to the Service
until the 20th day following the Serv-
ice’s final determination with respect
to the application for a withholding
certificate. For this purpose, the Serv-
ice’s final determination occurs on the
day when the withholding certificate is
mailed to the transferee by the Service
or when a notification denying the re-
quest for a withholding certificate is
mailed to the transferee by the Serv-
ice. An application is submitted to the
Service on the day it is actually re-
ceived by the Service at the address
provided in §1.1445-1(g)(10) or, under
the rules of section 7502, on the day it
is mailed to the Service at the address
provided in §1.1445-1(g)(10).

(B) Delayed reporting and payment
with respect to application submitted by
transferor. If an application for a with-
holding certificate with respect to a
transfer of a U.S. real property interest
is submitted to the Internal Revenue
Service by the Transferor on the day of
or any time prior to the transfer, such
transferor must provide notice to the
transferee prior to the transfer. No par-
ticular form is required but the notice
must set forth the name, address, and
taxpayer identification number of the
transferor, a brief description of the
property which is the subject of the ap-
plication, and the date the application
was submitted to the Service. The
transferee must withhold 10 percent of
the amount realized as required in
paragraph (b) of this section but need
not report or pay over to the Service
such amount (or a lesser amount as de-
termined by the Service) until the 20th
day following the Service’s final deter-
mination with respect to the applica-
tion. The Service will send a copy of
the withholding certificate or copy of
the notification denying the request
for a withholding certificate to the
transferee. For this purpose, the Serv-
ice’s final determination will be
deemed to occur on the day when the
copy of the withholding certificate or
the copy of the notification denying
the request for a withholding certifi-
cate is mailed by the Service to the
transferee (or transferees). An applica-
tion is submitted to the Service on the
day it is actually received by the Serv-
ice at the address provided in §1.1445-
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1(g)(10) or, under the rules of §7502, on
the day it is mailed to the Service at
the address provided in §1.1445-1(g)(10).

(if) Anti-abuse rule—(A) In general. A
transferee that in reliance upon the
rules of this paragraph (c)(2) fails to re-
port and pay over amounts withheld by
the 20th day following the date of the
transfer, shall be subject to the pay-
ment of interest and penalties if the
relevant application for a withholding
certificate (or an amendment to the
application for a withholding certifi-
cate) was submitted for a principal pur-
pose of delaying the transferee’s pay-
ment to the IRS of the amount with-
held. Interest and penalties shall be as-
sessed on the amount that is ulti-
mately paid over (or collected pursuant
to the agreement) with respect to the
period between the 20th day after the
date of the transfer and the date on
which payment is made (or collected).

(B) Presumption. A principal purpose
of delaying payment of the amount
withheld shall be presumed if—

(1) The transferee applies for a with-
holding certificate pursuant to §1.1445-
3(c) based on a determination of the
transferor’s maximum tax liability,
and

(2) Such liability is ultimately deter-
mined to be equal to 90 percent or more
of the amount that was otherwise re-
quired to be withheld and paid over.
However, the presumption created by
the previous sentence may be rebutted
by evidence establishing that delaying
payment of the amount withheld was
not a principal purpose of the trans-
action.

(d) Contents of Forms 8288 and 8288-A—
(1) Transactions subject to section 1445(a).
Any person that is required to file
Forms 8288 and 8288-A pursuant to sec-
tion 1445(a) and the rules of this sec-
tion must set forth thereon the fol-
lowing information:

(i) The name, identifying number,
and home address (in the case of an in-
dividual) or office address (in the case
of any entity) of the transferee(s) filing
the return;

(ii) The name, identifying number,
and home address (in the case of an in-
dividual) or office address (in the case
of any entity) of the transferor(s);
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(iii) A brief description of the U.S.
real property interest transferred, in-
cluding its location and the nature of
any substantial improvements in the
case of real property, and the class or
type and amount of interests trans-
ferred in the case of interests in a cor-
poration that constitute U.S. real prop-
erty interests;

(iv) The date of the transfer;

(v) The amount realized by the trans-
feror, as defined in paragraph (g)(5) of
this section;

(vi) The amount withheld by the
transferee and whether withholding is
at the statutory or reduced rate; and

(vii) Such other information as the
Commissioner may require.

For purposes of paragraph (d)(1) (i)
and (ii), mailing addresses may be pro-
vided in addition to, but not in lieu of,
home addresses or office addresses.

(2) Transactions subject to section
1445(e). Any person that is required to
file Forms 8288 and 8288-A pursuant to
the rules of §1.1445-5 must set forth
thereon the following information:

(i) The name, identifying number,
and office address of the entity or fidu-
ciary filing the return;

(ii) The amount withheld by the enti-
ty or fiduciary;

(iii) The date of the transfer;

(iv) In the case of a transaction sub-
ject to withholding pursuant to section
1445(e)(1) and §1.1445-5(c):

(A) A brief description of the U.S.
real property interest transferred, as
described in paragraph (d)(1)(iii) of this
section;

(B) The name, identifying number,
and home address (in the case of an in-
dividual) or office address (in the case
of an entity) of each holder of an inter-
est in the entity that is a foreign per-
son; and

(C) Each such interest-holder’s pro
rata share of the amount withheld;

(v) In the case of a distribution sub-
ject to withholding pursuant to section
1445(e)(2) and §1.1445-5(d):

(A) A brief description of the U.S.
real property interest transferred, as
described in paragraph (d)(1)(iii) of this
section; and

(B) The amount of gain recognized
upon the distribution by the corpora-
tion.
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(vi) In the case of a distribution sub-
ject to withholding pursuant to section
1445(e)(3) and §1.1445-5(e):

(A) A brief description of the prop-
erty distributed by the corporation;

(B) The name, identifying number,
and home address (in case of an indi-
vidual) or office address (in the case of
an entity) of each holder of an interest
in the entity that is a foreign person;

(C) The amount realized upon the dis-
tribution by each such foreign interest
holder; and

(D) Each foreign interest-holder’s pro
rata share of the amount withheld; and

(vii) Such other information as the
Commissioner may require.

(e) Liability of transferee upon failure
to withhold—(1) In general. Every person
required to deduct and withhold tax
under section 1445 is made liable for
that tax by section 1461. Therefore, a
person that is required to deduct and
withhold tax but fails to do so may be
held liable for the payment of the tax
and any applicable penalties and inter-
est.

(2) Transferor’s liability not otherwise
satisfied—(i) Tax and penalties. Except
as provided in paragraph (e)(3) of this
section, if a transferee is required to
deduct and withhold tax under section
1445 but fails to do so, then the tax
shall be assessed against and collected
from that transferee. Such person may
also be subject to any of the civil and
criminal penalties that apply. Cor-
porate officers or other responsible per-
sons may be subject to a civil penalty
under section 6672 equal to the amount
that should have been withheld and
paid over.

(ii) Interest. If a transferee is required
to deduct and withhold tax under sec-
tion 1445 but fails to do so, then such
transferee shall be liable for the pay-
ment of interest pursuant to section
6601 and the regulations thereunder. In-
terest shall be payable with respect to
the period between—

(A) The last date on which the tax
imposed under section 1445 was re-
quired to be paid over by the trans-
feree, and

(B) The date on which such tax is ac-
tually paid. Interest shall be payable
with respect to the entire amount that
is required to be deducted and with-
held. However, if the Service issues a
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withholding certificate providing for
withholding of a reduced amount, then,
for the period after the issuance of the
certificate, interest shall be payable
with respect to that reduced amount.

(3) Transferor’s liability otherwise satis-
fied—(i) Tax and penalties. If a trans-
feree is required to deduct and with-
hold tax under section 1445 but fails to
do so, and the transferor’s tax liability
with respect to the transfer was satis-
fied (or was established to be zero) by—

(A) The transferor’s filing of an in-
come tax return (and payment of any
tax due) with respect to the transfer,
or

(B) The issuance of a withholding
certificate by the Internal Revenue
Service establishing that the trans-
feror’s maximum tax liability is zero,

then the tax required to be withheld
under section 1445 shall not be col-
lected from the transferee. Such trans-
feree’s liability for tax, and the re-
quirement that such person file Forms
8288 and 8288-A, shall be deemed to
have been satisfied as of the date on
which the transferor’s income tax re-
turn was filed or the withholding cer-
tificate was issued. No penalty shall be
imposed on or collected from such per-
son for failure to return or pay the tax,
unless such failure was fraudulent and
for the purpose of evading payment. A
transferee that seeks to avoid liability
for tax and penalties pursuant to the
rule of paragraph (e)(3)(i) must provide
sufficient information for the Service
to determine whether the transferor’s
tax liability was satisfied (or was es-
tablished to be zero).

(ii) Interest. If a transferee is required
to deduct and withhold tax under sec-
tion 1445 but fails to do so, then such
person shall be liable for the payment
of interest under section 6601 and regu-
lations thereunder. Such transferee’s
liability for the payment of interest
shall not be excused by reason of the
deemed satisfaction, pursuant to sub-
division (i) of this paragraph (e)(3), of
the transferee’s liability under section
1445, because the deemed satisfaction of
that liability is the equivalent of the
late payment of a liability, on which
interest must be paid. Interest shall be
payable with respect to the period be-
tween—
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(A) The last date on which the tax
imposed under section 1445 was re-
quired to be paid over, and

(B) The date (established from infor-

mation supplied to the Service by the
transferee) on which any tax due is
paid with respect to the transferor’s
relevant income tax return, or the date
the withholding certificate is issued es-
tablishing that the transferor’s max-
imum tax liability is zero.
Interest shall be payable with respect
to the entire amount that is required
to be deducted and withheld. However,
if the Service issues a withholding cer-
tificate providing for withholding of a
reduced amount, then for the period
after the issuance of the certificate in-
terest shall be payable with respect to
that reduced amount.

(4) Coordination with entity with hold-
ing rules. For purposes of section 1445(e)
and 8§§1.1445-5, 1.1445-6, 1.1445-7, and
1.1445-8T, the rules of this paragraph
(e) shall be applied by—

(i) Substituting the words “person re-
quired to withhold” for the word
“transferee” each place it appears in
this paragraph (e), and

(if) Substituting the words “person
subject to withholding” for the word
“transferor” each place it appears in
this paragraph (e).

(f) Effect of withholding on transferor—
(1) In general. The withholding of tax
under section 1445(a) does not excuse a
foreign person that disposes of a U.S.
real property interest from filing a
U.S. tax return with respect to the in-
come arising from the disposition.
Form 1040NR, 1041, or 1120F, as appro-
priate, must be filed, and any tax due
must be paid, by the filing deadline
generally applicable to such person.
(The return may be filed by such later
date as is provided in an extension
granted by the Internal Revenue Serv-
ice.) Any tax withheld under section
1445(a) shall be credited against the
amount of income tax as computed in
such return.

(2) Manner of obtaining credit or re-
fund. A stamped copy of Form 82838-A
will be provided to the transferor by
the Service (under paragraph (c) of this
section) if the Form 8288-A is complete,
including the transferor’s identifying
number. Except as provided in para-
graph (f)(3) of this section, a stamped
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copy of Form 8288-A must be attached
to the transferor’s return to establish
the amount withheld that is available
as a credit. If the amount withheld
under section 1445(a) constitutes less
than the full amount of the trans-
feror’'s U.S. tax liability for that tax-
able year, then a payment of estimated
tax may be required to be made pursu-
ant to section 6154 or 6654 prior to the
filing of the income tax return for that
year. Alternatively, if the amount
withheld under section 1445(a) exceeds
the transferor’s maximum tax liability
with respect to the disposition (as de-
termined by the IRS), then the trans-
feror may seek an early refund of the
excess pursuant to §1.1445-3(g), or a
normal refund upon the filing of a tax
return.

(3) Special rules—(i) Failure to receive
Form 8288-A. If a stamped copy of Form
8288-A has not been provided to the
transferor by the Service, the trans-
feror may establish the amount of tax
withheld by the transferee by attach-
ing to its return substantial evidence
(e.g., closing documents) of such
amount. Such a transferor must attach
to its return a statement which sup-
plies all of the information required by
§1.1445-1(d), including the transferor’s
identifying number.

(if) U.S. persons subjected to with-
holding. If a transferee withholds tax
under section 1445(a) with respect to a
person who is not a foreign person,
such person may credit the amount of
any tax withheld against his income
tax liability in accordance with the
provisions of this §1.1145-1(f) or apply
for an early refund under §1.1445-3(g).

(iii) Refund in case of installment sale.
A transferor that takes gain into ac-
count in accordance with the provi-
sions of section 453 shall not be enti-
tled to a refund of the amount with-
held, unless a withholding certificate
providing for such a refund is obtained
from the Internal Revenue Service pur-
suant to the provisions of §1.1445-3.

(iv) Joint foreign transferors. If two or
more foreign persons jointly transfer a
U.S. real property interest, each trans-
feror shall be credited with such por-
tion of the amount withheld as such
transferors mutually agree. Such
transferors must request that the
transferee reflect the agreed-upon cred-
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iting of the amount withheld on the
Forms 8288-A filed by the transferee. If
the foreign transferors fail to request
that the transferee reflect the agreed-
upon crediting of the amount withheld
by the 10th day after the date of trans-
fer, the transferee must credit the
amount withheld equally between (or
among) the foreign transferors. In such
case, the transferee is indemnified pur-
suant to section 1461 against any claim
by a transferor objecting to the result-
ing division of credits. For rules re-
garding the amount realized allocated
to joint foreign and non-foreign trans-
ferors, see §1.1445-1(b)(2).

(g) Definitions—(1) In general. Unless
otherwise specified, the definitions of
terms provided in §1.897-1 shall apply
for purposes of this section and
§§1.1445-2 through 1.1445-7. For pur-
poses of section 1445 and the regula-
tions thereunder, definitions of other
relevant terms are provided in this
paragraph (g). In addition, the term
“residence” is defined in 1.1445-2(d)(1),
the terms “transferor’s agent” and
“transferee’s agent” are defined in
1.1445-4(f), and the term “relevant tax-
payer” is defined in 1.1445-6(a)(2).

(2) Transfer. The term “transfer”
means any transaction that would con-
stitute a disposition for any purpose, of
the Internal Revenue Code and regula-
tions thereunder. For purposes of
§81.1445-5 and 1.1445-6, the term in-
cludes distribution to shareholders of a
corporation, partners of a partnership
and beneficiaries of a trust or estate.

(3) Transferor. The term “transferor”
means any person, foreign or domestic,
that disposes of a U.S. real property in-
terest by sale, exchange, gift, or any
other transfer. The term “U.S. real
property interest” is defined in §1.897-
1(c).

(4) Transferee. The term “transferee”
means any person, foreign or domestic,
that acquires a U.S. real property in-
terest by purchase, exchange, gift, or
any other transfer.

(5) Amount realized. The amount real-
ized by the transferor for the transfer
of a U.S. real property interest is the
sum of.

(i) The cash paid, or to be paid.

(ii) The fair market value of other
property transferred, or to be trans-
ferred, and
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(iii) The outstanding amount of any
liability assumed by the transferee or
to which the U.S. real property inter-
est is subject immediately before and
after the transfer.

The term “cash paid or to be paid” does
not include stated or unstated interest
or original issue discount (as deter-
mined under the rules of sections 1271
through 1275).

(6) Contract price. The contract price
of a U.S. real property interest is the
sum that is agreed to by the transferee
and transferor as the total amount of
consideration to be paid for the prop-
erty. That amount will generally be
equal to the amount realized by the
transferor, as defined in paragraph
(b)(5) of this section.

(7) Fair market value. The fair market
value of property means the price at
which the property would change hands
between an unrelated willing buyer and
willing seller, neither being under any
compulsion to buy or to sell and both
having reasonable knowledge of all rel-
evant facts.

(8) Date of transfer. The date of trans-
fer of a U.S. real property interest is
the first date on which consideration is
paid (or a liability assumed) by the
transferee. However, for purposes of
section 1445(e) (2), (3), and (4) and
§§1.1445-5(c)(1)(iii) and  1.1445-5(c)(3)
only, the date of transfer is the date of
the distribution that gives rise to the
obligation to withhold. For purposes of
this paragraph (g)(8), the payment of
consideration does not include the pay-
ment, prior to the passage of legal or
equitable title (other than pursuant to
an initial contract for purchase), of
earnest money, a good-faith deposit, or
any similar sum that is primarily in-
tended to bind the transferee or trans-
feror to the entering or performance of
a contract. Such a payment will not
constitute a payment of consideration
solely because it may ultimately be ap-
plied against the amount owed to the
transferor by the transferee. Such a
payment is presumed to be earnest
money, a good faith deposit, or a simi-
lar sum if it is subject to forfeiture in
the event of a failure to enter into a
contract or a breach of contract. How-
ever, a payment that is not forefeitable
may nevertheless be found to con-
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stitute earnest money, a good faith de-
posit, or a similar sum.

(9) Identifying number. Pursuant to
§1.897-1(p), an individual’s identifying
number is the social security number
or the identification number assigned
by the Internal Revenue Service (see
§301.6109-1 of this chapter). The identi-
fying number of any other person is its
United States employer identification
number.

(10) Address of the Director, Philadel-
phia Service Center. Any written com-
munication directed to the Director,
Philadelphia Service Center is to be ad-
dressed as follows: P.O. Box 21086, Drop
Point 8731, FIRPTA Unit, Philadelphia,
PA 19114-0586.

(h) Effective date for taxpayer identi-
fication numbers. The requirement in
paragraphs (c)(2)(i)(B), (d)(1)(i) and (ii),
@ @)(), (d)(2)(iv)(B), and (d)(2)(vi)(B) of
this section that taxpayer identifica-
tion numbers be provided (in all cases)
is applicable for dispositions of U.S.
real property interests occurring after
November 3, 2003.

[T.D. 8113, 51 FR 46629, Dec. 24, 1986; 52 FR
3796, 3916, Feb. 6, 1987, as amended by T.D.
8647, 60 FR 66076, Dec. 21, 1995; T.D. 9082, 68
FR 46084, August 5, 2003]

§1.1445-2 Situations in which with-
holding is not required under sec-
tion 1445(a).

(a) Purpose and scope of section. This
section provides rules concerning var-
ious situations in which withhold is
not required under section 1445(a). In
general, a transferee has a duty to
withhold under section 1445(a) only if
both of the following are true:

(1) The transferor is a foreign person;
and

(2) The transferee is acquiring a U.S.
real property interest.

Thus, paragraphs (b) and (c) of this sec-

tion provide rules under which a trans-

feree of property can ascertain that he
has no duty to withhold because one or
the other of the two key elements is
missing. Under paragraph (b), a trans-
feree may determine that no with-
holding is required because the trans-
feror is not a foreign person. Under
paragraph (c), a transferee may deter-
mine that no withholding is required
because the property acquired is not a
U.S. real property interest. Finally,
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paragraph (d) of this section provides
rules concerning exceptions to the
withholding requirement.

(b) Transferor not a foreign person—(1)
In general. No withholding is required
under section 1445 if the transferor of a
U.S. real property interest is not a for-
eign person. Therefore, paragraph (b)(2)
of this section provides rules pursuant
to which the transferor can provide a
certification of non-foreign status to
inform the transferee that withholding
is not required. A transferee that ob-
tains such a certification must retain
that document for five years, as pro-
vided in paragraph (b)(3) of this sec-
tion. Except to the extent provided in
paragraph (b)(4) of this section, the ob-
taining of this certification excuses the
transferee from any liability otherwise
imposed by section 1445 and §1.1445-
1(e). However, section 1445 and the
rules of this section do not impose any
obligation upon a transferee to obtain
a certification from the transferor,
thus, a transferee may instead rely
upon other means to ascertain the non-
foreign status of the transferor. If,
however, the transferee relies upon
other means and the transferor was, in
fact, a foreign person, then the trans-
feree is subject to the liability imposed
by section 1445 and §1.1445-1(e).

A transferee is in no event required to
rely upon other means to ascertain the
non-foreign status of the transferor
and may demand a certification of non-
foreign status. If the certification is
not provided, the transferee may with-
hold tax under section 1445 and will be
considered, for purposes of sections 1461
through 1463, to have been required to
withhold such tax.

(2) Transferor’s certification of non-for-
eign status—(i) In general. A transferee
of a U.S. real property interest is not
required to withhold under section
1445(a) if, prior to or at the time of the
transfer, the transferor furnishes to
the transferee a certification that—

(A) States that the transferor is not
a foreign person.

(B) Sets forth the transferor’s name,
identifying number and home address
(in the case of an individual) or office
address (in the case of an entity), and

(C) Is signed under penalties of per-
jury.
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In general, a foreign person is a non-
resident alien individual, foreign cor-
poration, foreign partnership, foreign
trust, or foreign estate, but not a resi-
dent alien individual. In this regard,
see §1.897-1(k). However, a foreign cor-
poration that has made a valid election
under section 897(i) is generally not
treated as a foreign person for purposes
of section 1445. In this regard, see
§1.1445-7. Pursuant to §1.897-1(p), an in-
dividual’s identifying number is the in-
dividual’s Social Security number and
any other person’s identifying number
is its U.S. employer identification
number. A certification pursuant to
this paragraph (b) must be vertified as
true and signed under penalties of per-
jury by a responsible officer in the case
of a corporation, by a general partner
in the case of a partnership, and by a
trustee, executor, or equivalent fidu-
ciary in the case of a trust or estate.
No particular form is needed for a cer-
tification pursuant to this paragraph
(b), nor is any particular language re-
quired, so long as the document meets
the requirements of this paragraph
(b)(2)(i). Samples of acceptable certifi-
cations are provided in para-
graph(b)(2)(iii) of this section.

(i) Foreign corporation that “has made

election under section 897(i). A foreign
corporation that has made a valid elec-
tion under section 897(i) to be treated
as a domestic corporation for purposes
of section 897 may provide a certifi-
cation of non-foreign status pursuant
to this paragraph (b)(2). However, an
electing foreign corporation must at-
tach to such certification a copy of the
acknowledgment of the election pro-
vided to the corporation by the Inter-
nal Revenue Service pursuant to
§1.897-3(d)(4).
An acknowledgment is valid for this
purpose only if it states that the infor-
mation required by §1.897-3 has been
determined to be complete.

(iii) Disregarded entities. A dis-
regarded entity may not certify that it
is the transferor of a U.S. real property
interest, as the disregarded entity is
not the transferor for U.S. tax pur-
poses, including sections 897 and 1445.
Rather, the owner of the disregarded
entity is treated as the transferor of
property and must provide a certificate
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of non-foreign status to avoid with-
holding under section 1445. A dis-
regarded entity for these purposes
means an entity that is disregarded as
an entity separate from its owner
under §301.7701-3 of this chapter, a
qualified REIT subsidiary as defined in
section 856(i), or a qualified subchapter
S subsidiary under section 1361(b)(3)(B).
Any domestic entity must include in
its certification of non-foreign status
with respect to the transfer a certifi-
cation that it is not a disregarded enti-
ty. This paragraph (b)(2)(iii) and the
sample certification provided in para-
graph (b)(2)(iv)(B) of this section (to
the extent it addresses disregarded en-
tities) is applicable for dispositions oc-
curring September 4, 2003.

(iv) Sample certifications—(A)
vidual transferor.

Indi-

“Section 1445 of the Internal Revenue Code
provides that a transferee (buyer) of a U.S.
real property interest must withhold tax if
the transferor (seller) is a foreign person. To
inform the transferee (buyer) that with-
holding of tax is not required upon my dis-
position of a U.S. real property interest, I,
[name of transferor], hereby certify the fol-
lowing:

1. I am not a nonresident alien for purposes
of U.S. income taxation;

2. My U.S. taxpayer identifying number
[Social Security number] is ; and

3. My home address is:

I understand that this certification may be
disclosed to the Internal Revenue Service by
the transferee and that any false statement
I have made here could be punished by fine,
imprisonment, or both.

Under penalties of perjury | declare that |
have examined this certification and to the
best of my knowledge and belief it is true,
correct, and complete. [Signature and Date]”

(B) Entity transferor.

“Section 1445 of the Internal Revenue Code
provides that a transferee of a U.S. real prop-
erty interest must withhold tax if the trans-
feror is a foreign person. For U.S. tax pur-
poses (including section 1445), the owner of a
disregarded entity (which has legal title to a
U.S. real property interest under local law)
will be the transferor of the property and not
the disregarded entity. To inform the trans-
feree that withholding of tax is not required
upon the disposition of a U.S. real property
interest by [name of transferor] , the under-
signed hereby certifies the following on be-
half of [name of the transferor]:
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1. [Name of transferor] is not a foreign cor-
poration, foreign partnership, foreign trust,
or foreign estate (as those terms are defined
in the Internal Revenue Code and Income
Tax Regulations);

2. [Name of transferor] is not a disregarded
entity as defined in §1.1445-2(b)(2)(iii);

3. [Name of transferor]’s U.S. employer
identification number is ; and

4. [Name of transferor]’s office address is

[Name of transferor] understands that this
certification may be disclosed to the Inter-
nal Revenue Service by transferee and that
any false statement contained herein could
be punished by fine, imprisonment, or both.

Under penalties of perjury | declare that |
have examined this certification and to the
best of my knowledge and belief it is true,
correct, and complete, and | further declare
that | have authority to sign this document
on behalf of [name of transferor].
[Signature(s) and date]

[Title(s)]”

(3) Transferee must retain certification.
If a transferee obtains a transferor’s
certification pursuant to the rules of
this paragraph (b), then the transferee
must retain that certification until the
end of the fifth taxable year following
the taxable year in which the transfer
takes place. The transferee must retain
the certification, and make it avaliable
to the Internal Revenue Service when
requested in accordance with the re-
quirements of section 6001 and regula-
tions thereunder.

(4) Reliance upon certification not per-
mitted—(i) In general. A transferee may
not rely upon a transferor’s certifi-
cation pursuant to this paragraph (b)
under the circumstances set forth in ei-
ther subdivision (ii) or (iii) of this
paragraph (b)(4). In either of those cir-
cumstances, a transferee’s withholding
obligation shall apply as if a certifi-
cation had never been obtained, and
the transferee is fully liable pursuant
to section 1445 and §1.1445-1(e) for any
failure to withhold.

(i) Failure to attach IRS acknowledg-
ment of election. A transferee that
knows that the transferor is a foreign
corporation may not rely upon a cer-
tification of non-foreign status pro-
vided by the corporation on the basis of
election under section 897(i), unless
there is attached to the certification a
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copy of the acknowledgment by the In-
ternal Revenue Service of the corpora-
tion’s election, as required by para-
graph (b)(2)(ii) of this section.

(iii) Knowledge of falsity. A transferee
is not entitled to rely upon a trans-
feror’s certification if prior to or at the
time of the transfer the transferee ei-
ther—

(A) Has actual knowledge that the
transferor’s certification is false; or

(B) Receives a notice that the certifi-
cation is false from a transferor’s or
transferee’s agent, pursuant to §1.1445-
4.

(iv) Belated notice of false certification.
If after the date of the transfer a trans-
feree receives a notice that a certifi-
cation is false, then that transferee is
entitled to rely upon the certification
only with respect to consideration that
was paid prior to receipt for the notice.
Such a transferee is required to with-
hold a full 10 percent of the amount re-
alized from the consideration that re-
mains to be paid to the transferor if
possible. Thus, if 10 percent or more of
the amount reailzed remains to be paid
to the transferor then the transferee is
required to withhold and pay over the
full 10 percent. The transferee must do
so by withholding and paying over the
entire amount of each successive pay-
ment of consideration to the transferor
until the full 10 percent of the amount
realized has been withheld and paid
over. Amounts so withheld must be re-
ported and paid over by the 20th day
following the date on which each such
payment of consideration is made. A
transferee that is subject to the rules
of this paragraph (b)(4)(iv) may not ob-
tain a withholding certificate pursuant
to §1.1445-3, but must instead withhold
and pay over the amounts required by
this paragraph.

(c) Transferred property not a U.S. real
property interest—(1) In general. No
withholding is required under section
1445 if the transferee acquires only
property that is not a U.S. real prop-
erty interest. As defined in section
897(c) and §1.897-1(c), a U.S. real prop-
erty interest includes certain interests
in U.S. corporations, as well as direct
interests in real property and certain
associated personal property. This
paragraph (c) provides rules pursuant
to which a person acquiring an interest
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in a U.S. corporation may determine
that withholding is not required be-
cause that interest is not a U.S. real
property interest. To determine wheth-
er an interest in tangible property con-
stitutes a U.S. real property interest
the acquisition of which would be sub-
ject to withholding, see §1.897-1 (b) and
(©).

(2) Interests in publicly traded entities.
No withholding is required under sec-
tion 1445(a) upon the acquisition of an
interest in a domestic corporation if
any class of stock of the corporation is
regularly traded on an established se-
curities market.

This exemption shall apply if the dis-
position is incident to an initial public
offering of stock pursuant to a reg-
istration statement filed with the Se-
curities and Exchange Commission.
Similarly, no withholding is required
under section 1445(a) upon the acquisi-
tion of an interest in a publicly traded
partnership or trust. However, the rule
of this paragraph (c)(2) shall not apply
to the acquisition, from a single trans-
feror in a single (or related transferors
(as defined in §1.897-1(i)) transaction
(or related transactions), of an interest
described in §1.897-1(c)(2)(iii)(B) (relat-
ing to substantial amounts of non-pub-
licly traded interests in publicly traded
corporations) or to similar interests in
publicly traded partnerships or trusts.
The person making an acquisition de-
scribed in the preceding sentence must
otherwise determine whether with-
holding is required, pursuant to section
1445 and the regulations thereunder.
Transactions shall be deemed to be re-
lated if they are undertaken within 90
days of one another or if it can other-
wise be shown that they were under-
taken in pursuance of a prearranged
plan.

(3) Transferee receives statement that
interest in corporation is not a U.S. real
property interest—(i) In general. No
withholding is required under section
1445(a) upon the acquisition of an inter-
est in a domestic corporation, if the
tranferor provides the transferee with
a copy of a statement, issued by the
corporation pursuant to §1.897-2(h),
certifying that the interest is not a
U.S. real property interest. In general,
a corporation may issue such a state-
ment only if the corporation was not a
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U.S. real property holding corporation
at any time during the previous five
years (or the period in which the inter-
est was held by its present holder, if
shorter) or if interests in the corpora-
tion ceased to be United States real
property interests under section
897(c)(1)(B). (A corporation may not
provide such a statement based on its
determination that the interest in
question is an interest solely as a cred-
itor). See §1.897-2 (f) and (h). The cor-
poration may provide such a statement
directly to the transferee at the trans-
feror’s request. The transferor must re-
quest such a statement prior to the
transfer, and shall, to the extent pos-
sible, specify the anticipated date of
the transfer. A corporation’s statement
may be relied upon for purposes of this
paragraph (c)(3) only if the statement
is dated not more than 30 days prior to
the date of the transfer. A transferee
may also rely upon a corporation’s
statement that is voluntarily provided
by the corporation in response to a re-
quest from the transferee, if that state-
ment otherwise complies with the re-
quirements of this paragraph (c)(3) and
§1.897-2(h).

(ii) Reliance on statement not per-
mitted. A transferee is not entitled to
rely upon a statement that a corpora-
tion is not a U.S. real property holding
corporation if, prior to or at the time
of the transfer, the transferee either—

(A) Has actual knowledge that the
statement is false, or

(B) Receives a notice that the state-
ment is false from a transferor’s or
transferee’s agent, pursuant to §1.1445-
4.

Such a transferee’s withholding obliga-
tions shall apply as if a statement had
never been given, and such a transferee
may be held fully liable pursuant to
§1.1445-1(e) for any failure to withhold.
(iii) Belated notice of false statement. If
after the date of the transfer, a trans-
feree receives notice that a statement
provided under §1.1445-2(c)(3)(i) (that
an interest in a corporation is not a
U.S. real property interest) is false,
then such transferee may rely on the
statement only with respect to consid-
eration that was paid prior to the re-
ceipt of the notice.
Such a transferee is required to with-
hold a full 10 percent of the amount re-
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alized from the consideration that re-
mains to be paid to the transferor, if
possible. Thus, if 10 percent or more of
the amount realized remains to be paid
to the transferor, then the transferee is
required to withhold and pay over the
full 10 percent. The transferee must do
so by withholding and paying over the
entire amount of each successive pay-
ment of consideration to the trans-
feror, until the full 10 percent of the
amount realized has been withheld and
paid over. Amounts so withheld must
be reported and paid over by the 20th
day following the date on which each
such payment of consideration is made.
A transferee that is subject to the rules
of this §1.1445-2(c)(3)(iii) may not ob-
tain a withholding certificate pursuant
to §1.1445-3, but must instead withhold
and pay over the amounts required by
this paragraph.

(d) Exceptions to requirement of with-
holding—(1) Purchase of residence for
$300,000 or less. No withholding is re-
quired under section 1445(a) if one or
more individual transferees acquire a
U.S. real property interest for use as a
residence and the amount realized on
the transaction is $300,000 or less. For
purposes of this section, a U.S. real
property interest is acquired for use as
a residence if on the date of the trans-
fer the transferee (or transferees) has
definite plans to reside at the property
for at least 50 percent of the number of
days that the property is used by any
person during each of the first two 12-
month periods following the date of the
transfer. The number of days that the
property will be vacant is not taken
into account in determining the num-
ber of days such property is used by
any person. A transferee shall be con-
sidered to reside at a property on any
day on which a member of the trans-
feree’s family, as defined in section
267(c)(4), resides at the property. No
form or other document need be filed
with the Internal Revenue Service to
establish a transferee’s entitlement to
rely upon the exception provided by
this paragraph (d)(1). A transferee who
fails to withhold in reliance upon this
exception, but who does not in fact re-
side at the property for the minimum
number of days set forth above, shall
be liable for the failure to withhold (if
the transferor was a foreign person and
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did not pay the full U.S. tax due on any
gain recognized upon the transfer).
However, if the transferee establishes
that the failure to reside the minimum
number of days was caused by a change
in circumstances that could not rea-
sonably have been anticipated at the
time of the transfer, then the trans-
feree shall not be liable for the failure
to withhold.

The exception provided by paragraph
(d)(1) does not apply in any case where
the transferee is other than an indi-
vidual even if the property is acquired
for or on behalf of an individual who
will use the property as a residence.
However, this exception applies regard-
less of the organizational structure of
the transferor (i.e., regardless of
whether the transferor is an individual,
partnership, trust, corporation, etc.).

(2) Coordination with nonrecognition
provisions—(i) In general. A transferee
shall not be required to withhold under
section 1445(a) with respect to the
transfer of a U.S. real property interest
if—

(A) The transferor notifies the trans-
feree, in the manner described in para-
graph (d)(2)(iii) of this section, that by
reason of the operation of a non-
recognition provision of the Internal
Revenue Code or the provisions of any
United States treaty the transferor is
not required to recognize any gain or
loss with respect to the transfer, and

(B) By the 20th day after the date of
the transfer the transferee provides a
copy of the transferor’s notice to the
Director, Philadelphia Service Center,
at the address provided in §1.1445-
1(g)(10), together with a cover letter
setting forth the name, identifying
number, and home address (in the case
of an individual) or office address (in
the case of an entity) of the transferee
providing the notice to the Service.
The rule of this paragraph (d)(2)(i) is
subject to the exceptions set forth in
paragraph (d)(2)(ii). For purposes of
this paragraph (d)(2) a nonrecognition
provision is any provision of the Inter-
nal Revenue Code for not recognizing
gain or loss.

(ii) Exceptions. A transferee may not
rely upon the rule of paragraph (d)(2)(i)
of this section, and must therefore
withhold under section 1445(a) with re-
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spect to the transfer of a U.S. real
property interest, if either:

(A) The transferor qualifies for non-
recognition treatment with respect to
part, but not all, of the gain realized by
the transferor upon the transfer, or

(B) The transferee knows or has rea-
son to know that the transferor is not
entitled to the nonrecognition treat-
ment claimed by the transferor.

In either of the above circumstances
the transferee or transferor may re-
quest a withholding certificate from
the Internal Revenue Service pursuant
to the rules of §1.1445-3.

(iii) Contents of the notice. No par-
ticular form is required for a trans-
feror’s notice to a transferee that the
transferor is not required to recognize
gain or loss with respect to a transfer.
The notice must be verified as true and
signed under penalties of perjury by
the transferor, by a responsible officer
in the case of a corporation, by a gen-
eral partner in the case of a partner-
ship, and by a trustee or equivalent fi-
duciary in the case of a trust or estate.
The following information must be set
forth in paragraphs labeled to cor-
respond with the designation set forth
as follows—

(A) A statement that the document
submitted constitutes a notice of a
nonrecognition transaction or a treaty
provision pursuant to the requirements
of §1.1445-2(d)(2);

(B) The name, identifying number,
and home address (in the case of an in-
dividual) or office address (in the case
of an entity) of the transferor submit-
ting the notice;

(C) A statement that the transferor
is not required to recognize any gain or
loss with respect to the transfer;

(D) A brief description of the trans-
fer; and

(E) A brief summary of the law and
facts supporting the claim that rec-
ognition of gain or loss is not required
with respect to the transfer.

(iv) No notice allowed. The provisions
of this paragraph (d)(2) do not apply to
exclusions from income under section
121, to simultaneous like-kind ex-
changes under section 1031 that do not
qualify for nonrecognition treatment
in their entirety (see paragraph
(d)(2)(i1)(A) of this section), and to non-
simultaneous like-kind exchanges
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under section 1031 where the transferee
cannot determine that the exchange
has been completed and all the condi-
tions for nonrecognition have been sat-
isfied at the time it is otherwise re-
quired to pay the section 1445 with-
holding tax and file the withholding
tax return (Form 8288, “U.S. With-
holding Tax Return for Dispositions by
Foreign Persons of U.S. Real Property
Interests”). In these cases, the trans-
feree is excused from withholding only
upon the timely application for and re-
ceipt of a withholding certificate under
§1.1445-3 (see §1.1445-3(b)(5) and (6) for
specific rules applicable to trans-
actions under sections 121 and 1031).
This paragraph (d)(2)(iv) is applicable
for dispositions and exchanges occur-
ring September 4, 2003.

(3) Special procedural rules applicable
to foreclosures—(i) Amount to be with-
held—(A) foreclosures. A transferee that
acquires a U.S. real property interest
pursuant to a repossession or fore-
closure on such property under a mort-
gage, security agreement, deed of trust
or other instrument securing a debt
must withhold tax under section 1445(a)
equal to 10 percent of the amount real-
ized on such sale. Such amount must
be reported and paid over to the Serv-
ice under the general rules of §1.1445-1.
However, if the transferee complies
with the notice requirements of
§1.1445-2(d)(3) (ii) and (iii), such trans-
feree may report and pay over to the
Service on or before the 20th day fol-
lowing the final determination by a
court or trustee with jurisdiction over
the foreclosure action, the lesser of:

(1) The amount otherwise required to
be withheld under section 1445(a), or

(2) The “alternative amount” as de-
fined in the succeeding sentence. The
alternative amount is the entire
amount, if any, determined by a court
or trustee with jurisdiction over the
matter, that accrues to the debtor/
transferor out of the amount realized
from the foreclosure sale. The amount
of any mortgage, lien, or other security
agreement secured by the property,
that is terminated, assumed by another
person, or otherwise extinguished (as
to the debtor/transferor) shall not be
treated as an amount that accrues to
the debtor/transferor for purposes of
this §1.1445-2(d)(3)(i)(A). If the alter-
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native amount is zero, no withholding
is required. Any difference between the
amount withheld at the time of the
foreclosure sale and the amount to be
reported and paid over to the Service
must be transferred to the court or
trustee with jurisdiction over the fore-
closure action. Amounts withheld, if
any, are to be reported and paid to the
Service by using Forms 8288 and 8288-A
in conformity with §1.1445-1(d).

(B) Deeds in lieu of foreclosures. A
transferee of a U.S. real property inter-
est pursuant to a deed in lieu of fore-
closure must withhold tax equal to 10
percent of the amount realized by the
debtor/transferor on the transfer. How-
ever, no withholding is required if:

(1) The transferee is the only person
with a security interest in the prop-
erty,

(2) No cash or other property (other
than incidental fees incurred with re-
spect to the transfer) is paid, directly
or indirectly, to any person with re-
spect to the transfer, and

(3) The notice requirement of §1.1445-

2(d)(3) are satisfied.
The amount withheld, if any, must be
reported and paid over to the Service
not later than the 20th day following
the date of transfer. In a case where
withholding would otherwise be re-
quired, a withholding certificate may
be requested in accordance with
§1.1445-3.

(ii) Notice to the court or trustee in a
foreclosure action—(A) Notice on day of
purchase. A transferee in a foreclosure
sale that chooses to use the special
rules applicable to foreclosures must
provide notice to the court or trustee
with jurisdiction over the foreclosure
action on the day the property is trans-
ferred with respect to such transferee’s
withholding obligation. No particular
form is necessary but the notice must
set forth the transferee’s name, home
address in the case of an individual, of-
fice address in the case of an entity, a
brief description of the property, the
date of the transfer, the amount real-
ized on the sale of the foreclosed prop-
erty and the amount withheld under
section 1445(a).

(B) Notice whether amount withheld or
alternative amount is reported and paid
over to the Service. A purchaser/trans-
feree in a foreclosure that chooses to
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use the special rules applicable to fore-
closures must provide notice to the
court or trustee with jurisdiction over
the foreclosure action regarding wheth-
er the amount withheld or the alter-
native amount will be (or has been) re-
ported and paid over to the Service.
The notice should set forth all the in-
formation required by the preceding
paragraph (d)(3)(ii)(A), the amount
withheld or alternative amount that
will be (or has been) reported and paid
over to the Service, and the amount
that will be (or has been) paid over to
the court or trustee.

(iii) Notice to the Service—(A) General
rule. A transferee that in reliance upon
the rules of this paragraph (d)(3) with-
holds an alternative amount (or does
not withhold because the alternative
amount is zero) must, on or before the
20th day following the final determina-
tion by a court or trustee in a fore-
closure action or on or before the 20th
day following the date of the transfer
with respect to a transfer pursuant to a
deed in lieu of foreclosure, provide no-
tice thereof to the Assistant Commis-
sioner (International) at the address
provided in §1.1445-1(g)(10). (The filing
of such a notice shall not relieve a
creditor of any obligation it may have
to file a notice pursuant to section
60503 and the regulations thereunder.)
No particular form is required but the
following information must be set
forth in paragraphs labelled to cor-
respond with the numbers set forth
below.

(1) A statement that the notice con-
stitutes a notice of foreclosure action
or transfer pursuant to a deed in lieu of
foreclosure under §1.1445-2(d)(3).

(2) The name, identifying number,
and home address (in the case of an in-
dividual) or office address (in the case
of an entity) of the purchaser/trans-
feree.

(3) The name, identifying number,
and home address (in the case of an in-
dividual) or office address (in the case
of an entity) of the debor/transferor.

(4) In a foreclosure action, the date of
the final determination by a court or
trustee regarding the distribution of
the amount realized from the fore-
closure sale. In a transfer pursuant to a
deed in lieu of foreclosure, the date the
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property is transferred to the pur-
chaser/transferee.

(5) A brief description of the prop-
erty.

(6) The amount realized from the
foreclosure sale or with respect to the
transfer pursuant to a deed in lieu of
foreclosure.

(7) The alternative amount.

(B) Special rule for lenders required to
file Form 1099-A where the alternative
amount is zero. A person required under
section 6050J to file Form 1099-A does
not have to comply with the notice re-
quirement of §1.1445-2(d)(3)(iii)(A) if
the alternative amount is zero. In such
case, the filing of the Form 1099-A will
be deemed to satisfy the notice
requirments of §1.1445-2(d)(3)(iii)(A).

(iv) Requirements not applicable. A
transferee is not required to withhold
tax or provide notice pursuant to the
rules of this paragraph (d)(3) if no sub-
stantive withholding liability applies
to the transfer of the property by the
debtor/transferor. For example, if the
debtor/transferor provides the trans-
feree with a certification of non-for-
eign status pursuant to paragraph (b)
of this section, then no substantive
withholding liability would exist with
respect to the acquisition of the prop-
erty from the debtor transferor. In
such a case, no withholding of tax or
notice to the Internal Revenue Service
is required of the transferee with re-
spect to the repossession or fore-
closure.

(v) Anti-abuse rule. If a U.S. real prop-
erty interest is transferred in fore-
closure or pursuant to a deed in lieu of
foreclosure for a principal purpose of
avoiding the requirements of section
1445(a), then the provisions of this
paragraph (d)(3) shall not apply to the
transfer and the transferee shall be
fully liable for any failure to withhold
with respect to the transfer. A prin-
cipal purpose to avoid section 1445(a)
will be presumed (subject to rebuttal
on the basis of all relevant facts and
circumstances) if:

(A) The transferee acquires property
in which it, or a related party, has a se-
curity interest;

(B) The security interest did not
arise in connection with the debtor/
transferor’s or a related party’s or
predecessor in interest’s acquisition,
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improvement, or maintenance of the
property; and

(C) The total amount of all debts se-
cured by the property exceeds 90 per-
cent of the fair market value of the
property.

(4) Installment payments. A transferee
of a U.S. real property interest is not
required to withhold under section 1445
when making installment payments on
an obligation arising out of a disposi-
tions that took place before January 1,
1985. With respect to disposition that
take place after December 31, 1984, the
transferee shall be required to satisfy
its entire withholding obligation with-
in the time specified in §1.1445-1(c) re-
gardless of the amount actually paid
by the transferee. Thereafter, no with-
holding is required upon further in-
stallment payments on an obligation
arising out of the transfer. A transferee
that is unable to satisfy its entire
withholding obligation within the time
specified in §1.1445-1(c) may request a
withholding certificate pursuant to
§1.1445-3.

(5) Acquisitions by governmental bodies.
No withholding of tax is required under
section 1445 with respect to any acqui-
sition of property by the United States,
a state or possession of the United
States, a political subdivision thereof,
or the District of Columbia.

(6) [Reserved]

(7) Withholding certificate obtained by
transferee or transferor. No withholding
is required under section 1445(a) if the
transferee is provided with a with-
holding cerfiticate that so specifies. Ei-
ther the transferor or the transferee
may seek a withholding certificate
from the Internal Revenue Service,
pursuant to the provisions of §1.1445-3.

(8) Amount realized by transferor is
zero. If the amount realized by trans-
feror on a transfer of a U.S. real prop-
erty interest is zero, no withholding is
required.

(e) Effective date for taxpayer identi-
fication numbers. The requirement in
paragraphs (d)(9)(1)(B), (d)(2)(iii)(B),
and (d)(3)(ii1)(A)(2) and (3) of this sec-
tion that taxpayer identification num-
bers be provided (in all cases) is appli-
cable for dispositions of U.S. real prop-
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erty interests occurring after Novem-
ber 3, 2003.

[T.D. 8113, 51 FR 46633, Dec. 24, 1986; 52 FR
3917, Feb. 6, 1987; as amended at T.D. 8198, 53
FR 16230, May 5, 1988; T.D. 9082, 68 FR 46084,
Aug. 5, 2003]

§1.1445-3 Adjustments to amount re-
quired to be withheld pursuant to
withholding certificate.

(a) In general. Withholding under sec-
tion 1445(a) may be reduced or elimi-
nated pursuant to a withholding cer-
tificate issued by the Internal Revenue
Service in accordance with the rules of
this section. A withholding certificate
may be issued by the Service in cases
where reduced withholding is appro-
priate (see paragraph (c) of this sec-
tion), where the transferor is exempt
from U.S. tax (see paragraph (d) of this
section), or where an agreement for the
payment of tax is entered into with the
Service (see paragraph (e) of this sec-
tion). A withholding certificate that is
obtained prior to a transfer notifies the
transferee that no withholding is re-
quired. A withholding certificate that
is obtained after a transfer has been
made may authorize a normal refund
or an early refund pursuant to para-
graph (g) of this section. Either a
transferee or transferor may apply for
a withholding certificate. The Internal
Revenue Service will act upon an appli-
cation for a withholding certificate not
later than the 90th day after it is re-
ceived. Solely for this purpose (i.e., de-
termining the day upon which the 90-
day period commences), an application
is received by the Service on the date
that all information necessary for the
Service to make a determination is
provided by the applicant. In no event,
however, will a withholding certificate
be issued without the transferor’s iden-
tifying number. (For rules regarding
whether an application for a with-
holding certificate has been timely
submitted, see §1.445-1(c)(2).) The Serv-
ice may deny a request for a with-
holding certificate where, after due no-
tice, an applicant fails to provide infor-
mation necessary for the Service to
make a determination. The Service
will act upon an application for an
early refund not later than the 90th
day after it is received. An application
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for an early refund must either (1) in-
clude a copy of a withholding certifi-
cate issued by the Service with respect
to the transaction or, (2) be combined
with an application for a withholding
certificate. Where an application for an
early refund is combined with an appli-
cation for a withholding certificate,
the Service will act upon both applica-
tions not later than the 90th day after
receipt. In the case of an application
for a certificate based on non-con-
forming secuirty under paragraph
(©)(3)(v) of this section, and in unusu-
ally complicated cases, the Service
may be unable to provide a final with-
holding certificate by the 90th day. In
such a case the Service will notify the
applicant, by the 45th day after receipt
of the application, that additional
processing time will be necessary. The
Service’s notice may request addi-
tional information or explanation con-
cerning particular aspects of the appli-
cation, and will provide a target date
for final action (contingent upon the
application’s timely submission of any
requested information). A withholding
certificate issued pursuant to the pro-
visions of this section serves to fulfill
the requirements of section 1445(b)(4)
concerning qualifying statements, sec-
tion 1445(c)(1) concerning the trans-
feror’s maximum tax liability, or sec-
tion 1445(c)(2) concerning the Sec-
retary’s authority to prescribe reduced
withholding.

(b) Applications for withholding certifi-
cates—(1) In general. An application for
a withholding certificate must be sub-
mitted to the Director, Philadelphia
Service Center, at the address provided
in §1.1445-1(g)(10). An application for a
withholding certificate must be signed
by a responsible officer in the case of a
corporation, by a general partner in
the case of a partnership, by a trustee,
executor, or equivalent fiduciary in the
case of a trust or estate, and in the
case of an individual by the individual
himself. A duly authorized agent may
sign the application but the applica-
tion must contain a valid power of at-
torney authorizing the agent to sign
the application on behalf of the appli-
cant. The person signing the applica-
tion must verify under penalties of per-
jury that all representations made in
connection with the application are
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true, correct, and complete to his
knowledge and belief. No particular
form is required for an application, but
the application must set forth the in-
formation described in paragraphs (b),
(2), (3), and (4), and to the extent appli-
cable, paragraph (b)(5) or (6) of this sec-
tion.

(2) Parties to the transaction. The ap-
plication must set forth the name, ad-
dress, and identifying number of the
person submitting the application
(specifying whether that person is the
transferee or transferor), and the
name, address, and identifying number
of other parties to the transaction
(specifying whether each such party is
a transferee or transferor). The Service
will deny the application if complete
information, including the identifying
numbers of all the parties, is not pro-
vided. Thus, for example, the applicant
should determine if an identifying
number exists for each party, and, if
none exists for a particular party, the
applicant should notify the particular
party of the obligation to get an identi-
fying number before the application
can be submitted to the Service. The
address provided in the case of an indi-
vidual must be that individual’s home
address, and the address provided in
the case of an entity must be that enti-
ty’s office address. A mailing address
may be provided in addition to, but not
in lieu of, a home address or office ad-
dress.

(3) Real property interest to be trans-
ferred. The application must set forth
information concerning the U.S. real
property interest with respect to which
the withholding certificate is sought,
including the type of interest, the con-
tract price, and, in the case of an inter-
est in real property, its location and
general description, or in the case of an
interest in a U.S. real property holding
corporation, the class or type and
amount of the interest.

(4) Basis for certificate—(i) Reduced
withholding. If a withholding certificate
is sought on the basis of a claim that
reduced withholding in appropriate,
the application must include:

(A) A calculation of the maximum
tax that may be imposed on the dis-
position in accordance with paragraph
(c)(2) of this section. Such calculation
must be accompanied by a copy of the
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relevant contract and depreciation
schedules or other evidence that con-
firms the contract price and adjusted
basis of the property. If no depreciation
schedules are provided, the application
must state the nature of the use of the
property and why depreciation was not
allowable. Evidence that supports any
claimed adjustment to the maximum
tax on the disposition must also be pro-
vided;

(B) A calculation of the transferor’s
unsatisfied withholding liability, or
evidence supporting the claim that no
such liability exists, in accordance
with paragraph (c)(3) of this section;
and

(C) In the case of a request for a spe-
cial reduction of withholding pursuant
to paragraph (c)(4) of this section, a
statement of law and facts in support
of the request.

(ii) Exemption. If a withholding cer-
tificate is sought on the basis of the
transferor’s exemption from U.S. tax,
the application must set forth a brief
statement of the law and facts that
support the claimed exemption. In this
regard, see paragraph (d) of this sec-
tion.

(iii) Agreement. If a withholding cer-
tificate is sought on the basis of an
agreement for the payment of tax, the
application must include a signed copy
of the agreement proposed by the appli-
cant and a copy of the security instru-
ment (if any) proposed by the appli-
cant. In this regard, see paragraph (e)
of this section.

(5) Special rule for exclusions from in-
come under section 121. A withholding
certificate may be sought on the basis
of a section 121 exclusion as a reduc-
tion in the amount of tax due under
paragraph (c)(2)(v) of this section. The
application must include information
establishing that the transferor, who is
a nonresident alien individual at the
time of the sale (and is therefore sub-
ject to sections 897 and 1445) is entitled
to claim the benefits of section 121. For
example, a claim for reduced with-
holding as a result of section 121 must
include information that the transferor
occupied the U.S. real property inter-
est as his or her personal residence for
the required period of time.

(6) Special rule for like-kind exchanges
under Section 1031. A withholding cer-
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tificate may be requested with respect
to a like-kind exchange under section
1031 as a transaction subject to a non-
recognition provision under paragraph
(c)(2)(ii) of this section. The applica-
tion must include information substan-
tiating the requirements of section
1031. The IRS may require additional
information during the course of the
application process to determine that
the requirements of section 1031 are
satisfied. In the case of a deferred like-
kind exchange, the withholding agent
is excused from reporting and paying
the withholding tax to the IRS within
20 days after the transfer only if an ap-
plication for a withholding certificate
is submitted prior to or on the date of
transfer. See §1.1445-1(c)(2) for rules
concerning delayed reporting and pay-
ment where an application for a with-
holding certificate has been submitted
to the IRS prior to or on the date of
transfer.

(c) Adjustment of amount required to be
withheld—(1) In general. The Internal
Revenue Service may issue a with-
holding certificate that excuses with-
holding or that permits the transferee
to withhold an adjusted amount re-
flecting the transferor’s maximum tax
liability. The transferor’s maximum
tax liability is the sum of—

(i) The maximum amount which
could be imposed as tax under section
871 or 882 upon the transferor’s disposi-
tion of the subject real property inter-
est, as determined under paragraph
(c)(2) of this section, and

(ii) The transferor’s unsatisfied with-
holding liability with respect to the
subject real property interest, as deter-
mined under paragraph (c)(3) of this
section.

In addition, the Internal Revenue Serv-
ice may issue a withholding certificate
that permits the transferee to withhold
a reduced amount if the Service deter-
mines pursuant to paragraph (c)(4) of
this section that reduced withholding
will not jeopardize the collection of
tax.

(2) Maximum tax imposed on disposi-
tion. The first element of the trans-
feror’s maximum tax liability is the
maximum amount which the transferor
could be required to pay as tax upon
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the disposition of the subject real prop-
erty interest. In the case of an indi-
vidual transferor that amount will gen-
erally be the contract price of the prop-
erty minus its adjusted basis, multi-
plied by the maximum individual in-
come tax rate applicable to long term
capital gain. In the case of a corporate
transferor, that amount will generally
be the contract price of the property
minus its adjusted basis, multiplied by
the maximum corporate income tax
rate applicable to long term capital
gain. However, that amount must be
adjusted to take into account the fol-
lowing:

(i) Any reduction of tax to which the
transferor is entitled under the provi-
sions of a U.S. income tax treaty;

(if) The effect of any nonrecognition
provision that is applicable to the
transaction;

(iii) Any losses realized and recog-
nized upon the previous disposition of
U.S. real property interests during the
taxable year;

(iv) Any amount that is required to
be treated as ordinary income; and

(v) Any other factor that may in-
crease or reduce the tax upon the dis-
position.

(3) Transferor’s unsatisfied withholding
liability—(i) In general. The second ele-
ment of the transferor’s maximum tax
liability is the transferor’s unsatisfied
withholding liability. That liability is
the amount of any tax that the trans-
feror was required to but did not with-
hold and pay over under section 1445
upon the acquisition of the subject U.S.
real property interest or a predecessor
interest. The transferor’s unsatisfied
withholding liability is included in the
calculation of maximum tax liability
so that such prior withholding liability
can be satisfied by the transferee’s
withholding upon the current transfer.
Alternatively, the transferor’s
unsatisfied withholding liability may
be disregarded for purposes of calcu-
lating the maximum tax liability, if ei-
ther—

(A) Such prior withholding liability
is fully satisfied by a payment that is
made with the application submitted
pursuant to this section; or

(B) An agreement is entered into for
the payment of that liability pursuant
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to the rules of paragraph (e) of this sec-
tion.

Because section 1445 only requires
withholding after December 31, 1984, no
transferor’s unsatisfied withholding li-
ability can exist unless the transferor
acquired the subject or predecessor real
property interest after that date. For
purposes of this paragraph (c), a prede-
cessor interest is one that was ex-
changed for the subject U.S. real prop-
erty interest in a transaction in which
the transferor was not required to rec-
ognize the full amount of the gain or
loss realized upon the transfer.

(ii) Evidence that no unsatisfied with-
holding liability exists. For purposes of
paragraph (b)(4)(i)(B) of this section
(concerning information that must be
submitted with an application for a
withholding certificate), evidence that
the transferor has no unsatisfied with-
holding liability includes any one of
the following documents:

(A) Evidence that the transferor ac-
quired the subject or predecessor real
property interest prior to January 1,
1985;

(B) A copy of the Form 8288 that was
filed by the transferor, and proof of
payment of the amount shown due
thereon, with respect to the trans-
feror’s acquisition of the subject or
predecessor real property interest;

(C) A copy of a withholding certifi-
cate with respect to the transferor’s
acquisition of the subject or prede-
cessor real property interest, plus a
copy of Form 8288 and proof of payment
with respect to any withholding re-
quired under that certificate;

(D) A copy of the non-foreign certifi-
cation furnished by the person from
whom the subject or predecessor U.S.
real property interest was acquired, ex-
ecuted at the time of that acquisition;

(E) Evidence that the transferor pur-
chased the subject or predecessor real
property for $300,000 or less, and a
statement signed by the transferor
under penalties of perjury, that the
transferor purchased the property for
use as a residence within the meaning
of §1.1445-2(d)(1);

(F) Evidence that the person from
whom the transferor acquired the sub-
ject or predecessor U.S. real property
interest fully paid any tax imposed on
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that transaction pursuant to section
897.

(G) A copy of a notice of nonrecogni-
tion treatment provided to the trans-
feror pursuant to §1.1445-2(d)(2) by per-
son from whom the transferor acquired
the subject or predecessor U.S. real
property interest; and

(H) A statement, signed by the trans-
feror under penalties of perjury, set-
ting forth the facts and circumstances
that supported the transferor’s conclu-
sion that no withholding was required
under section 1445(a) with respect to
the transferor’s acquisition of the sub-
ject or predecessor real property inter-
est.

(4) Special reduction of amount required
to be withheld. The Internal Revenue
Service may, In its discretion, issue a
withholding certificate that permits
the transferee to withhold a reduced
amount based upon a determination
that reduced withholding will not jeop-
ardize the collection of tax. A trans-
feror that requests a withholding cer-
tificate pursuant to this paragraph
(c)(4) is required pursuant to paragraph
(b)(4)(1)(C) of this section to submit a
statement of law and facts in support
of the request. That statement must
explain why the transferor is unable to
enter into an agreement for the pay-
ment of tax pursuant to paragraph (e)
of this section.

(d) Transferor’'s exemption from U.S.
tax—(1) In general. The Internal Rev-
enue Service will issue a withholding
certificate that excuses all withholding
by a transferee if it is established that:

(i) The transferor’s gain from the dis-
position of the subject U.S. real prop-
erty interest will be exempt from U.S.
tax, and

(if) The transferor has no unsatisfied

withholding liability.
For the available exemptions, see para-
graph (d)(2) of this section. The trans-
feror’s unsatisfied withholding liability
shall be determined in accordance with
the provisions of paragraph (c)(3) of
this section. A transferor that is enti-
tled to a reduction of (rather than an
exemption from) U.S. tax may obtain a
withholding certificate to that effect
pursuant to the provisions of para-
graph (c) of this section.

(2) Available exemptions. A trans-
feror’s gain from the disposition of a
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U.S. real property interest may be ex-
empt from U.S. tax because either:

(i) The transferor is an integral part
or controlled entity of a foreign gov-
ernment and the disposition of the sub-
ject property is not a commercial ac-
tivity, as determined pursuant to sec-
tion 892 and the regulations there-
under; or

(if) The transferor is entitled to the
benefits of an income tax treaty that
provides for such an exemption (subject
to the limitations imposed by section
1125(c) of Pub. L. 96-499, which, in gen-
eral, overrides such benefits as of Janu-
ary 1, 1985).

(e) Agreement for the payment of tax—
(1) In general. The Internal Revenue
Service will issue a withholding certifi-
cate that excuses withholding or that
permits a transferee to withhold a re-
duced amount, if either the transferee
or the transferor enters into an agree-
ment for the payment of tax pursuant
to the provisions of this paragraph (e).
An agreement for the payment of tax is
a contract between the Service and any
other person that consists of two nec-
essary elements. Those elements are—

(i) A contract between the Service
and the other person, setting forth in
detail the rights and obligations of
each; and

(ii) A security instrument or other
form of security acceptable to the Di-
rector, Foreign Operations District.

(2) Contents of agreement—(i) In gen-
eral. An agreement for the payment of
tax must cover an amount described in
subdivision (ii) or (iii) of this para-
graph (e)(2). The agreement may either
provide adequate security for the pay-
ment of the chosen amount in accord-
ance with paragraph (e)(3) of this sec-
tion, or provide for the payment of
that amount through a combination of
security and withholding of tax by the
transferee.

(if) Tax that would otherwise be with-
held. An agreement for the payment of
tax may cover the amount of tax that
would otherwise be required to be with-
held pursuant to section 1445(a). In ad-
dition to the amount computed pursu-
ant to section 1445(a), the applicant
must agree to pay interest upon that
amount, at the rate established under
section 6621, with respect to the period
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between the date on which the tax im-
posed by section 1445(a) would other-
wise be due (i.e., the 20th day after the
date of transfer) and the date on which
the transferor’s payment of tax with
respect to the disposition will be due
under the agreement. The amount of
interest agreed upon must be paid by
the applicant regardless of whether or
not the Service is required to draw
upon any security provided pursuant to
the agreement. The interest may be
paid either with the return or by the
Service drawing upon the security.

(iii) Maximum tax liability. An agree-
ment for the payment of tax may cover
the transferor’s maximum tax liability,
determined in accordance with para-
graph (c) of this section. The agree-
ment must also provide for the pay-
ment of an additional amount equal to
25 percent of the amount determined
under paragraph (c) of this section.
This additional amount secures the in-
terest and penalties that would accrue
between the date of a failure to file a
return and pay tax with respect to the
disposition, and the date on which the
Service collects upon that liability
pursuant to the agreement. Such addi-
tional amount will only be collected if
the Service finds it necessary to draw
upon any security provided due to the
transferor’s failure to file a return and
pay tax with respect to the relevant
disposition.

(3) Major types of security—(i) In gen-
eral. The following are the major types
of security acceptable to the Service.
Further details with respect to the
terms and conditions of each type may
be specified by Revenue Procedure.

(ii) Bond with surety or guarantor. The
Service may accept as security with re-
spect to a transferor’s tax liability a
bond that is executed with a satisfac-
tory surety or guarantor. Only the fol-
lowing persons may act as surety or
guarantor for this purpose

(A) A surety company holding a cer-
tificate of authority from the Sec-
retary as an acceptable surety on Fed-
eral bonds, as listed in Treasury De-
partment Circular No. 570, published
annually in the FEDERAL REGISTER on
the first working day of July;

(B) A person that is engaged within
or without the United States in the
conduct of a banking, financing, or
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similar business under the principles of
§1.864-4(c)(5), and that is subject to
U.S. or foreign local or national regula-
tion of such business, if that person is
otherwise acceptable to the Service;
and

(C) A person that is engaged within
or without the United States in the
conduct of an insurance business that
is subject to U.S. or foreign local or na-
tional regulation, if that person is oth-
erwise acceptable to the Service.

(iii) Bond with collateral. The Service
may accept as security with respect to
a transferor’s tax liability a bond that
is secured by acceptable collateral. All
collateral must be deposited with a re-
sponsible financial institution acting
as escrow agent, or, in the Service’s
discretion, with the Service. Only the
following types of collateral are ac-
ceptable:

(A) Bonds, notes, or other public debt
obligations of the United States, in ac-
cordance with the rules of 31 CFR part
225; and

(B) A certified cashier’s, or treas-
urer’s check, drawn on an entity ac-
ceptable to the Service that is engaged
within or without the United States in
the conduct of a banking, financing, or
similar business under the principles of
§1.864-4(c)(5) and that is subject to U.S.
or foreign local or national regulation
of such business.

(iv) Letter of credit. The Service may
accept as security with respect to a
transferor’s tax liability an irrevocable
letter of credit. The Service may ac-
cept a letter of credit issued by an enti-
ty acceptable to the Service that is en-
gaged within or without the United
States in the conduct of a banking, fi-
nancing, or similar business under the
principles of §1.864-4(c)(5) and that is
subject to U.S. or foreign local or na-
tional regulation of such business.
However, the Director will accept a let-
ter of credit from an entity that is not
engaged in trade or business in the
United States only if such letter may
be drawn on an advising bank within
the United States.

(v) Guarantees and other non-con-
forming security—(A) Guarantee. The
Service may in its discretion accept as
security with respect to a transferor’s
tax liability the applicant’s guarantee
that it will pay such liability. The
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Service will in general accept such a
guarantee only from a corporation, for-
eign or domestic, any class of stock of
which is regularly traded on an estab-
lished securities market on the date of
the transfer.

(B) Other forms of security. The Serv-
ice may in unusual circumstances and
at its discretion accept any form of se-
curity that if finds to be adequate. An
application for a withholding certifi-
cate that proposes a form of security
that does not conform with any of the
preferred types set forth in paragraph
(e)(3) (ii) through (iv) of this section or
any relevant Revenue Procedure must
include:

(1) A detailed statement of the facts
and circumstances supporting the use
of the proposed form of security, and

(2) A memorandum of law concerning
the validity and enforceability of the
proposed form of security.

(4) Terms of security instrument. Any
security instrument that is furnished
pursuant to this section must provide
that—

(i) The amount of each deposit of es-
timated tax that will be required with
respect to the gain realized on the sub-
ject disposition may be collected by
levy upon the security as of the date
following the date on which each such
deposit is due (unless such deposit is
timely made);

(ii) The entire amount of the liability
may be collected by levy upon the se-
curity at any time during the nine
months following the date on which
the payment of tax with respect to the
subject disposition is due, subject to
release of the security upon the full
payment of the tax and any interest
and penalties due. If the transferor re-
quests an extension of time to file a re-
turn with respect to the disposition,
then the Director may require that the
term of the security instrument be ex-
tended until the date that is nine
months after the filing deadline as ex-
tended.

(f) Amendments to application for with-
holding certificate—(1) In general. An ap-
plicant for a withholding certificate
may amend an otherwise complete ap-
plication by submitting an amending
statement to the Director, Philadel-
phia Service Center, at the address pro-
vided in §1.1445-1(g)(10). The amending
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statement shall provide the informa-
tion required by §1.1445-3(f)(3) and
must be signed and accompanied by a
penalties of perjury statement in ac-
cordance with §1.1445-3(b)(1).

(2) Extension of time for the Service to
process reqgests for withholding certifi-
cates—(i) In general. If an amending
statement is submitted, the time in
which the Internal Revenue Service
must act upon the amended application
shall be extended by 30 days.

(ii) Substantial amendments. If an
amending statement is submitted and
the Service finds that the statement
substantially amends the facts of the
underlying application or substantially
alters the terms of the withholding cer-
tificate as requested in the initial ap-
plication, the time within which the
Service must act upon the amended ap-
plication shall be extended by 60 days.
The applicant shall be so notified.

(iii) Amending statement received after
the requested withholding certificate has
been signed by the Director, Philadelphia
Service Center. If an amending state-
ment is received after the withholding
certificate, drafted in response to the
underlying application, has been signed
by the Director, Philadelphia Service
Center or his delegate and prior to the
day such certificate is mailed to the
applicant, the time in which the Serv-
ice must act upon the amended appli-
cation shall be extended by 90 days.
The applicant will be so notified.

(3) Information required to be sub-
mitted. No particular form is required
for an amending statement but the
statement must provide the following
information:

(i) Identification of applicant. The
amending statement must set forth the
name, address and identifying number
of the person submitting the amending
statement (specifying whether that
person is the transferee or transferor).

(ii) Date of underlying application. The
amending statement must set forth the
date of the underlying application for a
withholding certificate.

(iii) Real property interest to be (or that
has been) transferred. The amending
statement must set forth a brief de-
scription of the real property interest
with respect to which the underlying
application for a withholding certifi-
cate was submitted.
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(iv)  Amending information. The
amending statement must fully set
forth the basis for the amendment in-
cluding any modification of the facts
supporting the application for a with-
holding certificate and any change
sought in the terms of the withholding
certificate.

(g) Early refund of overwithheld
amounts. If a transferor receives a with-
holding certificate pursuant to this
section, and an amount greater than
that specified in the certificate was
withheld by the transferee, then pursu-
ant to the rules of this paragraph (g)
the transferor may apply for a refund
(without interest) of the excess amount
prior to the date on which the trans-
feror’s tax return is due (without ex-
tensions). (Any interest payable on re-
funds issued after the filing of a tax re-
turn shall be determined in accordance
with the provisions of section 6611 and
regulations thereunder.) An applica-
tion for an early refund must be ad-
dressed to the Director, Philadelphia
Service Center, at the address provided
in §1.1445-1(g)(10). No particular form is
required for the application, but the
following information must be set
forth in separate paragraphs numbered
to correspond with the number given
below:

(1) Name, address, and identifying
number of the transferor seeking the
refund;

(2) Amount required to be withheld
pursuant to the withholding certificate
issued by Internal Revenue Service;

(3) Amount withheld by the trans-
feree (attach a copy of Form 8288-A
stamped by IRS pursuant to §1.1445-
1(c));

(4) Amount to be refunded to the
transferor. An application for an early
refund cannot be processed unless the
required copy of Form 8288-A (or sub-
stantial evidence of the amount with-
held in the case of a failure to receive
Form 8288-A as provided in §1.1445-
1(f)(3)) is attached to the application. If
an application for a withholding cer-
tificate based upon the transferor’s
maximum tax liability is submitted
after the transfer takes place, then
that application may be combined with
an application for an early refund. The
Service will act upon a claim for re-
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fund within the time limits set forth in
paragraph (a) of this section.

(h) Effective date for taxpayer identi-
fication numbers. The requirement in
paragraphs (b)(2), (H(3)(i), and (g)(1) of
this section that taxpayer identifica-
tion numbers be provided (in all cases)
is applicable for dispositions of U.S.
real property interests occurring after
November 3, 2003.

[T.D. 8113, 51 FR 46637, Dec. 24, 1986; 52 FR
3796, Feb. 6, 1987; T.D. 9082, 68 FR 46085, Aug.
5, 2003]

§1.1445-4 Liability of agents.

(a) Duty to provide notice of false cer-
tification or statement to transferee. A
transferee’s or transferor’s agent must
provide notice to the transferee if ei-
ther—

(1) The transferee is furnished with a
non-U.S. real property interest state-
ment pursuant to §1.1445-2(c)(3) and the
agent knows that the statement is
false; or

(2) The transferee is furnished with a
non-foreign certification pursuant to
§1.1445-2(b)(2) and either (i) the agent
knows that the certification is false, or
(if) the agent represents a transferor
that is a foreign corporation. An agent
that represents a transferor that is a
foreign corporation is not required to
provide notice to the transferee if the
foreign corporation provided a non-for-
eign certification to the transferee
prior to such agent’s employment and
the agent does not know that the cor-
poration did so.

(b) Duty to provide notice of false cer-
tification or statement to entity or fidu-
ciary. A transferee’s or transferor’s
agent must provide notice to an entity
or fiduciary that plans to carry out a
transaction described in section 1445(e)
1), (2), (3), or (4) if either—

(1) The entity or fiduciary is fur-
nished with a non-U.S. real property
interest statement pursuant to §1.1445-
5(b)(4)(iii) and the agent knows that
such statement is false; or

(2) The entity or fiduciary is fur-
nished with a non-foreign certification
pursuant to §1.1445-5(b)(3) (ii) and ei-
ther (i) the agent knows that such cer-
tification is false, or (ii) the agent rep-
resents a foreign corporation that
made such a certification.
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(c) Procedural requirements—(1) Notice
to transferee, entity, or fiduciary. An
agent who is required by this section to
provide notice must do so in writing as
soon as possible after learning of the
false certification or statement, but
not later than the date of the transfer
(prior to the transferee’s payment of
consideration). If an agent first learns
of a false certification or statement
after the date of the transfer, notice
must be given by the third day fol-
lowing that discovery. The notice must
state that the certification or state-
ment is false and may not be relied
upon. The notice must also explain the
possible consequences to the recipient
of a failure to withhold. The notice
need not disclose the information on
which the agent’s statement is based.
The following is an example of an ac-
ceptable notice.“This is to notify you
that you may be required to withhold
tax in connection with (describe trans-
action). You have been provided with a
certification of non-foreign status (or a
non-U.S. real property interest state-
ment) in connection with that trans-
action. | have learned that that docu-
ment is false. Therefore, you may not
rely upon it as a basis for failing to
withhold under section 1445 of the In-
ternal Revenue Code. Section 1445 pro-
vides that any person who acquires a
U.S. real property interest from a for-
eign person must withhold a tax equal
to 10 percent of the total purchase
price. (The term ‘U.S. real property in-
terest’ includes real property, stock in
U.S. corporations whose assets are pri-
marily real property, and some per-
sonal property associated with realty.)
Any person who is required to withhold
but fails to do so can be held liable for
the tax. Thus, if you do not withhold
the 10 percent tax from the total that
you pay on this transaction you could
be required to pay the tax yourself, if
what you are acquiring is a U.S. real
property interest and the transferor is
a foreign person. Tax that is withheld
must be promptly paid over to the IRS
using Form 8288. For further informa-
tion see sections 897 and 1445 of the In-
ternal Revenue Code and the related
regulations.”

(2) Notice to be filed with IRS. An
agent who is required by paragraph (a)
or (b) of this section to provide notice
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to a transferee, entity, or fiduciary
must furnish a copy of that notice to
the Internal Revenue Service by the
date on which the notice is required to
be given to the transferee, entity, or fi-
duciary. The copy of the notice must
be delivered to the Director, Philadel-
phia Service Center at the address pro-
vided in §1.1445-1(g)(10) and must be ac-
companied by a cover letter stating
that the copy is being filed pursuant to
the requirements of this §1.1445-4(c)(2).

(d) Effect on recipient. A transferee,
entity, or fiduciary that receives a no-
tice pursuant to this section prior to
the date of the transfer from any agent
of the transferor or transferee may not
rely upon the subject certification or
statement for purposes of excusing
withholding pursuant to §1.1445-2 or
§1.1445-5. Therefore, the recipient of a
notice may be held liable for any fail-
ure to deduct and withhold tax under
section 1445 as if such certification or
statement had never been given. For
special rules concerning the effect of
the receipt of a notice after the date of
the transfer, see §§1.1445-2(b)(4)(iv) and
1.1445-5 (c), (d) and (e).

(e) Failure to provide notice. Any agent
who is required to provide notice but
who fails to do so in the manner re-
quired by paragraph (a) or (b) of this
section shall be held liable for the tax
that the recipient of the notice would
have been required to withhold under
section 1445 if such notice had been
given. However, an agent’s liability
under this paragraph (e) is limited to
the amount of compensation that that
agent derives from the transaction. In
addition, an agent who assists in the
preparation of, or fails to disclose
knowledge of, a false certification or
statement may be liable for civil or
criminal penalties.

(f) Definition of transferor’s or trans-
feree’s agent—(1) In general. For pur-
poses of this section, the terms “trans-
feror’s agent” and “transferee’s agent”
means any person who represents the
transferor or transferee (respec-
tively)—

(i) In any negotiation with another
person (or another person’s agent) re-
lating to the transaction; or

(ii) In settling the transaction.
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(2) Transactions subject to section
1445(e). In the case of transactions sub-
ject section 1445(e), the following defi-
nitions apply.

(i) The term “transferor’s agent”
means any person that represents or
advises an entity or fiduciary with re-
spect to the planning, arrangement, or
consummation by the entity of a trans-
action described in section 1445(e) (1),
(2), (3), or (4).

(if) The term “transferee’s agent”
means any person that represents or
advises the holder of an interest in an
entity with respect to the planning, ar-
rangement or consummation by the en-
tity of a transaction described in sec-
tion 1445(e) (1), (2), (3), or (4).

(3) Exclusion of settlement officers and
clerical personnel. For purposes of this
section, a person shall not be treated
as a transferor’s agent or transferee’s
agent with respect to any transaction
solely because such person performs
one or more of the following activities.

(i) The receipt and disbursement of
any portion of the consideration for
the transaction;

(i) The recording of any document in
connection with the transaction;

(iii) Typing, copying, and other cler-
ical tasks;

(iv) The obtaining of title insurance
reports and reports concerning the con-
dition of the real property that is the
subject of the transaction; or

(v) The transmission or delivery of
documents between the parties.

(4) Exclusion for governing body of a
condominium association and the board of
directors of a cooperative housing cor-
poration. The members of a board, com-
mittee or other governing body of a
condominium association and the
board of directors and officers of a co-
operative housing corporation will not
be deemed agents of the transferor or
transferee if such individuals function
exclusively in their capacity as rep-
resentatives of such association or cor-
poration with respect to the trans-
action. In addition, the managing
agent of a cooperative housing corpora-
tion or condominium association will
not be deemed to be an agent of the
transferee or transferor if such person
functions exclusively in its capacity as
a managing agent. If a person’s activi-
ties include advising the transferee or
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transferor with respect to the transfer,
this exclusion shall not apply.

[T.D. 8113, 51 FR 46641, Dec. 24, 1986; 52 FR
3796, 3917, Feb. 6, 1987; T.D. 9082, 68 FR 46086,
Aug. 5, 2003]

§1.1445-5 Special rules concerning
distributions and other trans-
actions by corporations, partner-
ships, trusts, and estates.

(a) Purpose and scope. This section
provides special rules concerning the
withholding that is required under sec-
tion 1445(e) upon distributions and
other transactions involving domestic
or foreign corporations, partnerships,
trusts, and estates. Paragraph (b) of
this section provides rules that apply
generally to the various withholding
requirements set forth in this section.
Under section 1445(e)(1) and paragraph
(c) of this section, a domestic partner-
ship or the fiduciary of a domestic
trust or estate is required to withhold
tax upon the entity’s disposition of a
U.S. real property interest if any for-
eign persons are partners or bene-
ficiaries of the entity. Paragraph (d)
provides rules concerning the require-
ment of section 1445(e)(2) that a foreign
corporation withhold tax upon its dis-
tribution of a U.S. real property inter-
est to its interest-holders. Finally,
under section 1445(e)(3) and paragraph
(e) of this section a domestic U.S. real
property holding corporation is re-
quired to withhold tax upon certain
distributions to interest-holders that
are foreign persons. Paragraphs (f) and
(g) of this section are reserved to pro-
vide rules concerning transactions in-
volving interests in partnerships,
trusts, and estates that will be subject
to withholding pursuant to sections
1445(e) (4) and (5).

(b) Rules of general application—(1)
Double withholding not required. If tax is
required to be withheld with respect to
a transfer of property in accordance
with the rules of this section, then no
additional tax is required to be with-
held by the transferee of the property
with respect to that transfer pursuant
to the general rules of section 1445(a)
and §1.1445-1. For rules coordinating
the withholding under section 1441 (or
section 1442 or 1443) and under section
1445 on distributions from a corpora-
tion, see §1.1441-3(b)(4). If a transfer of
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a U.S. real property interest described
in section 1445(e) is exempt from with-
holding under the rules of this section,
then no withholding is required under
the general rules of section 1445(a) and
§1.1445-1.

(2) Coordination with nonrecognition
provisions—(i) In general. Withholding
shall not be required under the rules of
this section with respect to a transfer
described in section 1445(e) of a U.S.
real property interest if—

(A) By reason of the operation of a
nonrecognition provision of the Inter-
nal Revenue Code or the provisions of
any treaty of the United States no gain
or loss is required to be recognized by
the foreign person with respect to
which withholding would otherwise be
required; and

(B) The entity or fiduciary that is
otherwise required to withhold com-
plies with the notice requirements of
paragraph (b)(2)(ii) of this section. The
entity or fiduciary must determine
whether gain or loss is required to be
recognized pursuant to the rules of sec-
tion 897 and the applicable nonrecogni-
tion provisions of the Internal Revenue
Code. An entity or fiduciary may ob-
tain a withholding certificate from the
Internal Revenue Service that confirms
the applicability of a nonrecognition
provision, but is not required to do so.
For purposes of this paragraph (b)(2), a
nonrecognition provision is any provi-
sion of the Internal Revenue Code for
not recognizing gain or loss. If non-
recognition treatment is available only
with respect to part of the gain real-
ized on a transfer, the exemption from
withholding provided by this paragraph
(b)(2) shall not apply. In such cases a
withholding certificate may be sought
pursuant to the provisions of §1.1445-6.

(ii) Notice of nonrecognition transfer.
An entity or fiduciary that fails to
withhold tax with respect to a transfer
in reliance upon the rules of this para-
graph (b)(2) must by the 20th day after
the date of the transfer deliver a notice
thereof to the Director, Philadelphia
Service Center, at the address provided
in §1.1445-1(g)(10). No particular form is
required for a notice of transfer, but
the following information must be set
forth in paragraphs labelled to cor-
respond with the letter set forth below:
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(A) A statement that the document
submitted constitutes a notice of a
nonrecognition transfer pursuant to
the requirements of §1.1445-5(b)(2)(ii);

(B) The name, office address, and
identifying number of the entity of fi-
duciary submitting the notice;

(C) The name, identifying number,
and home address (in the case of an in-
dividual) or office address (in the case
of an entity) of each foreign person
with respect to which withholding
would otherwise be required;

(D) A brief description of the trans-
fer; and

(E) A brief statement of the law and
facts supporting the claim that rec-
ognition of gain or loss is not required
with respect to the transfer.

(3) Interest-holder not a foreign per-
son—(i) In general. Pursuant to the pro-
visions of paragraphs (c) and (e) of this
section, an entity or fiduciary is re-
quired to withhold with respect to cer-
tain transfers of property if a holder of
an interest in the entity is a foreign
person. For purposes of determining
whether a holder of an interest is a for-
eign person, and entity or fiduciary
may rely upon a certification of non-
foreign status provided by that person
in accordance with paragraph (b)(3)(ii)
of this section. Except to the extent
provided in paragraph (b)(3)(iii) of this
section, such a certification excuses
the entity or fiduciary from any liabil-
ity otherwise imposed pursuant to sec-
tion 1445(e) and regulations thereunder.
However, no obligation is imposed upon
an entity or fiduciary to obtain certifi-
cations from interest-holders; an enti-
ty or fiduciary may instead rely upon
other means to ascertain the nonfor-
eign status of an interest-holder. If the
entity or fiduciary does rely upon
other means but the interest-holder
proves, in fact, to be a foreign person,
then the entity or fiduciary is subject
to any liability imposed pursuant to
section 1445 and regulations there-
under.

An entity or fiduciary is not required
to rely upon other means to ascertain
the non-foreign status of an interest-
holder and may demand a certification
of non-foreign status. If the certifi-
cation is not provided, the entity or fi-
duciary may withhold tax under sec-
tion 1445 and will be considered, for
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purposes of sections 1461 through 1463,
to have been required to withhold such
tax.

(ii) Interest-holder’s certification of
non-foreign status—(A) In general. For
purposes of this section, an entity or fi-
duciary may treat any holder of an in-
terest in the entity as a U.S. person if
that interest-holder furnishes to the
entity or fiduciary a certification stat-
ing that the interest-holder is not a
foreign person, in accordance with the
provisions of paragraph (b)(3)(ii)(B) of
this section. In general, a foreign per-
son is a nonresident alien individual,
foreign corporation, foreign partner-
ship, foreign trust, or foreign estate,
but not a resident alien individual. In
this regard, see §1.897-1(k).

(B) Procedural rules. An interest-hold-
er’s certification of non-foreign status
must—

(1) State that the interest-holder is
not a foreign person;

(2) Set forth the interest-holder’s
name, identifying number, home ad-
dress (in the case of an individual), or
office address (in the case of an entity),
and place of incorporation (in the case
of a corporation); and

(3) Be signed under penalties of per-
jury.

Pursuant to §1.897-1(p), an individual’s
identifying number is the individual’s
Social Security number and any other
person’s identifying number is its U.S.
employer identification number. The
certification must be signed by a re-
sponsible officer in the case of a cor-
poration, by a general partner in the
case of a partnership, and by a trustee,
executor, or equivalent fiduciary in the
case of a trust or estate. No particular
form is needed for a certification pur-
suant to this paragraph (b)(3)(ii)(B),
nor is any particular language re-
quired, so long as the document meets
the requirements of this paragraph.
Samples of acceptable certifications
are provided in paragraph (b)(3)(ii)(D)
of this section. An entity may rely
upon a certification pursuant to this
paragraph (b)(3)(ii)(B) for a period of
two calendar years following the close
of the calendar year in which the cer-
tification was given.

If an interest holder becomes a foreign
person within the period described in
the preceding sentence, the interest-
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holder must notify the entity prior to
any further dispositions or distribu-
tions and upon receipt of such notice
(or any other notification of the for-
eign status of the interest-holder) the
entity may no longer rely upon the
prior certification. An entity that ob-
tains and relies upon a certification
must retain that certification with its
books and records for a period of three
calendar years following the close of
the last calendar year in which the en-
tity relied upon the certification.

(C) Foreign corporation that has made

an election under section 897(i). A foreign
corporation that has made a valid elec-
tion under section 897(i) to be treated
as a domestic corporation for purposes
of section 897 may provide a certifi-
cation of non-foreign status pursuant
to this paragraph (b)(3)(ii). However, an
electing foreign corporation must at-
tach to such certification a copy of the
acknowledgment of the election pro-
vided to the corporation by the Inter-
nal Revenue Service pursuant to
§1.897-3(d)(4).
An acknowledgment is valid for this
purpose only if it states that the infor-
mation required by §1.897-3 has been
determined to be complete.

(D) Sample certifications—(1)
vidual interest-holder.

Indi-

“Under section 1445(e) of the Internal Rev-
enue Code, a corporation, partnership, trust
or estate must withhold tax with respect to
certain transfers of property if a holder of an
interest in the entity is a foreign person. To
inform (name of entity) that no withholding is
required with respect to my interest in it, I,
(name of interest-holder), hereby certify the
following:

1. I am not a nonresident alien for purposes
of U.S. income taxation;

2. My U.S. taxpayer identifying number
(Social Security number) is ; and

3. My home address is

I agree to inform [name of entity] promptly
if | become a nonresident alien at any time
during the three years immediately fol-
lowing the date of this notice.

I understand that this certification may be
disclosed to the Internal Revenue Service by
(name of entity) and that any false statement
I have made here could be punished by fine,
imprisonment, or both.

Under penalties of perjury | declare that |
have examined this certification and to the
best of my knowledge and belief it is true,
correct, and complete.
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[Signature and date]”

(2) Entity interest-holder. “Under section
1445(e) of the Internal Revenue Code, a cor-
poration, partnership, trust, or estate must
withhold tax with respect to certain trans-
fers of property if a holder of an interest in
the entity is a foreign person. To inform
[name of entity] that no withholding is re-
quired with respect to [name of interest-hold-
er]’s interest in it, the undersigned hereby
certifies the following on behalf of [name of
interest-holder]:

1. [Name of interest-holder] is not a foreign
corporation, foreign partnership, foreign
trust, or foreign estate (as those terms are
defined in the Internal Revenue Code and In-
come Tax Regulations);

2. [Name of interest-holder]’s U.S. employer
identification number is ; and

3. [Name of interest-holder]’s office address
is

and place of incorporation (if applicable) is

[Name of interest holder] agrees to inform
[name of entity] if it becomes a foreign person
at any time during the three year period im-
mediately following the date of this notice.

[Name of interest-holder] understands that
this certification may be disclosed to the In-
ternal Revenue Service by [name of entity]
and that any false statement contained here-
in could be punished by fine, imprisonment,
or both.

Under penalties of perjury | declare that |
have examined this certification and to the
best of my knowledge and belief it is true,
correct, and complete, and | further declare
that | have authority to sign this document
on behalf of [name of interest-holder].
[Signature and date]

[Tite T

(iii) Reliance upon certification not per-
mitted. An entity or fiduciary may not
rely upon an interest-holder’s certifi-
cation of non-foreign status if, prior to
or at the time of the transfer with re-
spect to which withholding would be
required, the entity or fiduciary ei-
ther—

(A) Has actual knowledge that the
certification is false;

(B) Has received a notice that the
certification is false from a trans-
feror’s or transferee’s agent, pursuant
to §1.1445-4; or

(C) Has received from a corporation
that it knows to be a foreign corpora-
tion a certification that does not have
attached to it a copy of the IRS ac-
knowledgment of the corporation’s
election under section 897(i), as re-
quired by paragraph (b)(3)(ii)(C) of this
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section. Such an entity’s or fiduciary’s
withholding obligations shall apply as
if a statement had never been given,
and such an entity or fiduciary may be
held fully liable pursuant to §1.1445-
1(e) for any failure to withhold. For
special rules concerning an entity’s be-
lated receipt of a notice concerning a
false certification, see paragraphs
(©)(2)(ii) and (e)(2)(iii) of this section.

(4) Property transferred not a U.S. real
property interest—(i) In general. Pursu-
ant to the provisions of paragraphs (c)
and (d) of this section, an entity or fi-
duciary is required to withhold with re-
spect to certain transfers of property,
if the property transferred is a U.S.
real property interest. (In addition,
taxable distributions of U.S. real prop-
erty interests by domestic or foreign
partnerships, trusts, and estates will be
subject to withholding pursuant to sec-
tion 1445(e)(4) and paragraph (f) of this
section after publication of a Treasury
decision under sections 897 (e)(2) and
(g). As defined in section 897(c) and
§1.897-1(c), a U.S. real property interest
includes certain interests in U.S. cor-
porations, as well as direct interests in
real property and certain associated
personal property. This paragraph
(b)(4) provides rules pursuant to which
an entity (or fiduciary thereof) that
transfers an interest in a U.S. corpora-
tion may determine that withholding
is not required because the interest
transferred is not a U.S. real property
interest. To determine whether an in-
terest in tangible property constitutes
a U.S. real property interest the trans-
fer of which would be subject to with-
holding, see §1.897-1 (b) and (c).

(i) Interests in publicly traded entities.
Withholding is not required under
paragraph (c) or (d) of this section upon
an entity’s transfer of an interest in a
domestic corporation if any class of
stock of the corporation is regularly
traded on an established securities
market. This exemption shall apply to
a disposition incident to an initial pub-
lic offering of stock pursuant to a reg-
istration statement filed with the Se-
curities and Exchange Commission.

Similarly, no withholding is required
under paragraph (c) or (d) of this sec-
tion upon an entity’s transfer of an in-
terest in a publicly traded partnership
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or trust. However, the rule of this para-
graph (b)(4)(ii) shall not apply to the
transfer, to a single transferee (or re-
lated transferees as defined in §1.897-
1(i)) in a single transaction (or related
transactions), of an interest described
in §1.897-1(c)(2)(iii)(B) (relating to sub-
stantial amounts of non-publicly trad-
ed interests in publicly traded corpora-
tions) or of similar interests in pub-
licly traded partnerships or trusts. The
entity making a transfer described in
the preceding sentence must otherwise
determine whether withholding is re-
quired, pursuant to section 1445(e) and
the regulations thereunder. Trans-
actions shall be deemed to be related if
they are undertaken within 90 days of
one another or if it can otherwise be
shown that they were undertaken in
pursuance of a prearranged plan.

(iii) Corporation’s statement that inter-
est is not a U.S. real property interest. (A)
In general. No withholding is required
under paragraph (c) or (d) of this sec-
tion upon an entity’s transfer of an in-
terest in a domestic corporation if,
prior to the transfer, the entity or fidu-
ciary obtains a statement, issued by
the corporation pursuant to §1.897-2(h),
certifying that the interest is not a
U.S. real property interest. In general,
a corporation may issue such a state-
ment only if the corporation was not a
U.S. real property holding corporation
at any time during the previous five
years (or the period in which the inter-
est was held by its present holder, if
shorter) or if interests in the corpora-
tion ceased to be United States real
property interests under section
897(c)(1)(B). (A corporation may not
provide such a statement based on its
determination that the interest in
question is an interest solely as a cred-
itor.) See §1.897-2 (f) and (h). A corpora-
tion’s statement may be relied upon for
purposes of this paragraph (b)(4)(iii)
only if the statement is dated not more
than 30 days prior to the date of the
transfer.

(B) Reliance on statement not per-
mitted. An entity or fiduciary is not en-
titled to rely upon a statement that an
interest in a corporation is not a U.S.
real property interest, if, prior to or at
the time of the transfer, the entity or
fiduciary either—
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(1) Has actual knowledge that the
statement is false, or

(2) Receives a notice that the state-
ment is false from a transferor’s or
transferee’s agent, pursuant to §1.1445-
4.

Such an entity’s or fiduciary’s with-
holding obligations shall apply as if a
statement had never been given, and
such an entity or fiduciary may be held
fully liable pursuant to §1.1445-1(e) for
any failure to withhold. For special
rules concerning an entity’s belated re-
ceipt of a notice concerning a false
statement, see paragraphs (c)(2)(iii)
and (d)(2)(i) of this section.

(5) Reporting and paying over of with-
held amounts—(i) In General. An entity
or fiduciary must report and pay over
to the Internal Revenue Service any
tax withheld pursuant to section
1445(e) and this section by the 20th day
after the date of the transfer (as de-
fined in §1.1445-1(g)(8). Forms 8288 and
8288-A are used for this purpose and
must be filed at the location as pro-
vided in the instructions to Forms 8288
and 8288-A. The contents of Forms 8288
and 8288-A are described in §1.1445-1(d).
Pursuant to section 7502 and regula-
tions thereunder, the timely mailing of
Forms 8288 and 8288-A by U.S. mail will
be treated as their timely filing. Form
8288-A will be stamped by the Internal
Revenue Service to show receipt, and a
stamped copy will be mailed by the
Service to the interest holder if the
Form 8288 is complete, including the
transferor’s identifying number, at the
address shown on the form, for the in-
terest-holder’s use. See paragraph (b)(7)
of this section. If an application for a
withholding certificate with respect to
a transfer of a U.S. real property inter-
est was submitted to the Internal Rev-
enue Service on the day of or at any
time prior to the transfer, the entity or
fiduciary must withold the amount re-
quired under section 1445(e) and the
rules of this section. However, the
amount withheld, or a lesser amount as
determined by the Service, need not be
reported and paid over to the Service
until the 20th day following the Serv-
ice’s final determination. For this pur-
pose, the Service’s final determination
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occurs on the day when the with-
holding certificate is mailed to the ap-
plicant by the Service or when a notifi-
cation denying the request for a with-
holding certificate is mailed to the ap-
plicant by the Service. An application
is submitted to the Service on the day
it is actually received by the Service at
the address provided in §1.1445-1(g)(10)
or, under the rules of section 7502, on
the day it is mailed to the Service at
the address provided in §1.1445-1(g)(10).
For rules concerning the issuance of
withholding certificates, see §1.1445-6.

(ii) Anti-abuse rule. An entity or fidu-
ciary that in reliance upon the rules of
this paragraph (b)(5)(ii) fails to report
and pay over amounts withheld by the
20th day following the date of the
transfer, shall be subject to the pay-
ment of interest and penalties if the
relevant application for a withholding
certificate (or an amendment of the ap-
plication for a withholding certificate)
was submitted for a principle purpose
of delaying the payment to the IRS of
the amount withheld. Interest and pen-
alties shall be assessed on the amount
that is ultimately paid over, with re-
spect to the period between the 20th
day after the date of the transfer and
the date on which payment is made.

(6) Liability upon failure to withhold.
For rules regarding liability upon fail-
ure to withhold under section 1445(e)
and this §1.1445-5, see §1.1445-1(e).

(7) Effect of withholding by entity or fi-
duciary upon interest holder. The with-
holding of tax under section 1445(e)
does not excuse a foreign person that is
subject to U.S. tax by reason of the op-
eration of section 897 from filing a U.S.
tax return. Thus, Form 1040NR. 1041. or
1120F, as appropriate must be filed and
any tax due must be paid, by the filing
date otherwise applicable to such per-
son (or any extension thereof). The tax
withheld with respect to the foreign
person under section 1445(e) (as shown
on Form 8288-A) shall be credited
against the amount of income tax as
computed in such return, but only if
the stamped copy of Form 8288-A pro-
vided to the entity or fiduciary (under
paragraph (b)(5) of this section) is at-
tached to the return or substantial evi-
dence of the amount of tax withheld is
attached to the return in accordance
with the succeeding sentence. If a
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stamped copy of Form 8288-A has not
been provided to the interest-holder by
the Service, the interest-holder may
establish the amount of tax withheld
by the entity or fiduciary by attaching
to its return substantial evidence of
such amount. Such an interest-holder
must attach to its return a statement
which supplies all of the information
required by §1.1445-1(d)(2). If the
amount withheld under section 1445(e)
constitutes less than the full amount
of the foreign person’s U.S. tax liabil-
ity for that taxable year, then a pay-
ment of estimated tax may be required
to be made pursuant to section 6154 or
6654 prior to the filing of the income
tax return for the year. Alternatively,
if the amount withheld under section
1445(e) exceeds the foreign person’s
maximum tax liability with respect to
the transaction (as reflected in a with-
holding certificate issued by the Inter-
nal Revenue Service pursuant to
§1.1445-6), then the foreign person may
seek an early refund of the excess pur-
suant to §1.1445-6(g). A foreign person
that takes gain into account in accord-
ance with the provisions of section 453
shall not be entitled to a refund to the
amount withheld, unless a withholding
certificate providing for such a refund
is obtained pursuant to §1.1445-6. If an
entity or fiduciary withholds tax under
section 1445(e) with respect to a bene-
ficial owner of an interest who is not a
foreign person, such beneficial owner
may credit the amount of any tax
withheld against his income tax liabil-
ity in accordance with the provisions
of this §1.1445-5(b)(7) or apply for an
early refund under §1.1445-6(Q).

(8) Effective dates—(i) Partnership,
trust, and estate dispositions of U.S. real
property interests. The provisions of sec-
tion 1445(e)(1) and paragraph (c) of this
section, requiring withholding upon
certain dispositions of U.S. real prop-
erty interests by domestic partner-
ships, trusts, and estates, shall apply
to any disposition on or after January
1, 1985.

(ii) Certain distributions by foreign cor-
porations. The provisions of section
1445(e)(2) and paragraph (d) of this sec-
tion, requiring withholding upon dis-
tributions of U.S. real property inter-
ests by foreign corporations shall apply
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to distributions made on or after Janu-
ary 1, 1985.

(iii) Distributions by certain domestic
corporations to foreign shareholders. The
provisions of section 1445(e)(3) and
paragraph (e)(1) of this section, requir-
ing withholding upon distributions in
redemption of stock under section
302(a) or liquidating distributions
under Part Il of subchapter C of the In-
ternal Revenue Code by U.S. real prop-
erty holding corporations to foreign
shareholders, shall apply to distribu-
tions made on or after January 1, 1985.
The provisions of section 1445(e)(3) and
paragraph (e)(1) of this section requir-
ing withholding on distributions under
section 301 by U.S. real property hold-
ing corporations to foreign share-
holders shall apply to distributions
made after August 20, 1996. The provi-
sions of paragraph (e) of this section
providing for the coordination of with-
holding between sections 1445 and 1441
(or 1442 or 1443) for distributions under
section 301 by U.S. real property hold-
ing corporations to foreign share-
holders apply to distributions after De-
cember 31, 2000 (see §1.1441-3(c)(4) and
(h)).

(iv) Taxable distributions by domestic or
foreign partnerships, trusts, and estates.
The provisions of section 1445(e)(4), re-
quiring withholding upon certain tax-
able distributions by domestic or for-
eign partnerships, trusts, and estates,
shall apply to distributions made on or
after the effective date of a Treasury
decision under section 897 (e)(2)(B)(ii)
and (g).

(v) [Reserved]

(vi) Tiered Partnerships. No with-
holding is required upon the disposi-
tion of a U.S. real property interest by
a partnership which is directly owned,
in whole or in part, by another domes-
tic partnership (but only to the extent
that the amount realized is attrib-
utable to the partnership interest of
that other partnership) until the effec-
tive date of a Treasury Decision pub-
lished under section 1445(e) providing
rules governing this matter.

(c) Dispositions of U.S. real property in-
terests by domestic partnerships, trusts,
and estates—(1) Withholding required—(i)
In general. If a domestic partnership,
trust, or estate disposes of a U.S. real
property interest and any partner, ben-
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eficiary, or owner of the entity is a for-
eign person, then the partnership or
the trustee, executor, or equivalent fi-
duciary of the trust or estate must
withhold tax with respect to each such
foreign person in accordance with the
provisions of subdivision (ii), (iii), or
(iv), of this paragraph (c)(1) (as applica-
ble). The withholding obligation im-
posed by this paragraph (c) applies to
the fiduciary of a trust even if the
grantor of the trust or another person
is treated as the owner of the trust or
any portion thereof for purposes of the
Internal Revenue Code. Thus, the with-
holding obligation imposed by this
paragraph (c) applies to the trustee of
a land trust or similar arrangement,
even if such a trustee is not ordinarily
treated under the applicable provisions
of local law as a true fiduciary.

(i) Disposition by partnership. A part-
nership must withhold a tax equal to 35
percent (or the highest rate specified in
section 1445(e)(1)) of each foreign part-
ner’s distributive share of the gain re-
alized by the partnership upon the dis-
position of each U.S. real property in-
terest. Such distributive share of the
gain must be determined pursuant to
the principles of section 704 and the
regulations thereunder. For the rules
applicable to partnerships, interests in
which are regularly traded on an estab-
lished securities market, see §1.1445-8.

(iii) Disposition by trust or estate.—(A)
In general. A trustee, fiduciary, execu-
tor or equivalent fiduciary (hereafter
collectively referred to as the fidu-
ciary) of a trust or estate having one or
more foreign beneficiaries must with-
hold tax in accordance with the rules
of this §1.1445-5(c)(1)(iii). Such a fidu-
ciary must establish a U.S. real prop-
erty interest account and must enter
in such account all gains and losses re-
alized during the taxable year of the
trust or estate from dispositions of
U.S. real property interests. The fidu-
ciary must withhold 35 percent (or the
highest rate specified in section
1445(e)(1)) of any distribution to a for-
eign beneficiary that is attributable to
the balance in the U.S. real property
interest account on the day of the dis-
tribution. A distribution from a trust
or estate to a beneficiary (domestic or
foreign) shall, solely for purposes of
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section 1445(e)(1), be deemed to be at-
tributable first to any balance in the
U.S. real property interest account and
then to other amounts. However, a dis-
tribution that occurs prior to the
transfer of a U.S. real property interest
in a taxable year or at any other time
when the amount contained in the U.S.
real property interest account is zero,
is not subject to withholding under
this §1.1445-5(c)(1)(iii). The U.S. real
property interest account is reduced by
the amount distributed to all bene-
ficiaries (domestic and foreign) attrib-
utable to such account during the tax-
able year of the trust or estate. Any
ending balance of the U.S. real prop-
erty interest account not distributed
by the close of the taxable year of the
trust or estate is cancelled and is not
carried over (or carried back) to any
other year. Thus, the beginning bal-
ance of such account in any taxable
year of the trust or estate is always
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zero. For rules applicable to grantor
trusts see §1.1445-5(c)(1)(iv). For rules
applicable to trusts, interests in which
are regularly traded on an established
securities market and real estate in-
vestment trusts, see §1.1445-8.

(B) Example.The following example il-
lustrates the rules of paragraph
(©)(Q)(iii)(A) of this section.

On January 1, 1994, A establishes a domes-
tic trust (which has as its taxable year, the
calendar year) for the benefit of B, a non-
resident alien, and C, a U.S. citizen. The
trust is not a trust subject to sections 671
through 679. Under the terms of the trust,
the trustee, T, is given discretion to dis-
tribute income and corpus of the trust to
provide for the reasonable needs of B and C.
During the trust’s 1994 tax year, T disposes
of three parcels of vacant land located in the
United States. The following chart illus-
trates the computation of the amount sub-
ject to withholding under section 1445 with
respect to distributions made by T to B and
C during 1994.

: A Distributions to | Section 1445 | U.S. real prop-
Date Parcel sold Ga'p:aﬁ;élé’ss) D'St”blg'ons to B (before with- withholding erty ime’r)estp
holding) 35% rate account
1/01/94 -0-
3/01/94 .. 140,000
3/05/94 .. 125,000
3/15/94 .. 110,000
5/01/94 .. 300,000 410,000
5/15/94 .. (50,000) 360,000
12/01/94 .. . 20,000
T/01/95 e | eeeeieieseseseeienenies | ereeiesieseseniene | eveenresesesnienenes | esreeneenesesesenns | eeeerseseseseeneenees -0-

(iv) Disposition by grantor trust. The
trustee or equivalent fiduciary of a
trust that is subject to the provisions
of subpart E of part 1 of subchapter J
(sections 671 through 679) must with-
hold a tax equal to 35 percent (or the
highest rate specified in section
1445(e)(1)) of the gain realized from
each disposition of a U.S. real property
interest to the extent such gain is allo-
cable to a portion of the trust treated
as owned by a foreign person under
subpart E of part 1 of subchapter J.

(2) Withholding not required under
paragraph (c)—(i) [Reserved]

(i) Interest-holder not a foreign per-
son—(A) In general. A domestic partner-
ship, trust, or estate that disposes of a
U.S. real property interest shall not be
required to withhold with respect to
any partner or beneficiary that it de-
termines, pursuant to the rules of para-

graph (b)(3) of this section, not to be a
foreign person.

(B) Belated notice of false certification.
If after the date of the transfer a part-
nership or fiduciary learns that a part-
ner’s or beneficiary’s certification of
non-foreign status is false, then that
partnership or fiduciary shall be re-
quired to withhold, with respect to the
foreign partner or beneficiary that
gave the false certification, the lessor
of—

(1) The amount otherwise required to
be withheld under the rules of this
paragraph (c), or

(2) An amount equal to that partner’s
or beneficiary’s remaining interests in
the income or assets of the partner-
ship, trust, or estate. Amounts so with-
held must be reported and paid over by
the 60th day following the date on
which the partnership or fiduciary
learns that the certification is false.
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For rules concerning the notifications
of false certifications that may be re-
quired to be given to partnerships and
fiduciaries, see §1.1445-4(b).

(iii) Property disposed of not a U.S. real
property interest—(A) In general. No
withholding 1is required under this
paragraph (c) if a domestic partnership,
trust, or estate that disposes of prop-
erty determines pursuant to the rules
of paragraph (b)(4) of this section that
the property disposed of is not a U.S.
real property interest.

(B) Belated notice of false statement. If
after the date of the transfer a partner-
ship or fiduciary learns that a corpora-
tion’s statement (that an interest in
the corporation is not a U.S. real prop-
erty interest) is false, then that part-
nership or fiduciary shall be required
to withhold, with respect to each for-
eign partner or beneficiary, the lesser
of—

(1) The amount otherwise required to
be withheld under the rules of this
paragraph (c), or

(2) An amount equal to that partner’s
or beneficiary’s remaining interests in
the income or assets of the parnership,
trust, or estate.

Amounts so withheld must be reported
and paid over by the 60th day following
the date on which the partnership or fi-
duciary learns that the statement is
false. For rules concerning the notifi-
cations of false statements that may be
required to be given to partnerships or
fiduciaries, see §1.1445-4(b).

(iv) Withholding certificate. No with-
holding is required under this para-
graph (c) with respect to the transfer of
a U.S. real property interest if the In-
ternal Revenue Service issues a with-
holding certificate that so provides.
For rules concerning the issuance of
withholding certificates, see §1.1445-6.

(v) Nonrecognition transactions. For
special rules concerning transactions
entitled to nonrecognition of gain or
loss, see paragraph (b)(2) of this sec-
tion.

(3) Large partnerships or trusts—(i) In
general. If a partnership or trust has
more than 100 partners or beneficiaries,
then the partnership or fiduciary of the
trust may elect to withhold in accord-
ance with the provisions of this §1.1445-
5(c)(3) in lieu of withholding in the
manner required by §1.1445-5(c)(1).
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However, the rules of this §1.1445-
5(c)(3) shall not apply to any partner-
ship or trust interests in which are reg-
ularly traded on an established securi-
ties market except as described in
§1.1445-8(c)(1). The rules of this §1.1445-
5(c)(3) shall not apply to any real es-
tate investment trust. See §1445-8.

(if) Amount to be withheld. A partner-
ship or trust electing to withhold
under this §1.1445-5(c)(3) shall withhold
from each distribution to a foreign per-
son an amount equal to 35 percent (or
the highest rate specified in section
1445(e)(1)) of the amount attributable
to section 1445(e)(1) transfers.

(iii) Amounts attributable to section
1445(e)(1) transfers. A distribution is at-
tributable to section 1445(e)(1) transfers
to the extent of the partner’s or bene-
ficiary’s proportionate share of the
current balance of the entity’s section
1445(e)(1) account. A distribution from
a partnership or trust that has made an
election under this §1.1445-5(c)(3) shall
be deemed first to be attributable to a
section 1445(e)(1) transfer to the extent
of the balance in the section 1445(e)(1)
account. An entity’s section 1445(e)(1)
account shall be equal to—

(A) The total amount of net gain re-
alized by the entity upon all transfers
of U.S. real property interests carried
out by the entity after the date of its
election under this §1.1445-5(c)(3);
minus

(B) The total amount of all distribu-
tions by the entity to domestic and for-
eign distributees from such account.

(iv) Special rules for entities that make
recurring sales of growing crops and tim-
ber. An entity that makes an election
under §1.1445-5(c)(3) and that makes re-
curring sales of growing crops and tim-
ber may further elect to determine the
amount subject to withholding under
the rules of this §1.1445-5(c)(3)(iv). Such
an entity must withhold from each dis-
tribution to a foreign partner or bene-
ficiary an amount equal to 10 percent
of such partner’s or beneficiary’s pro-
portionate share of the current balance
of the entity’s gross section 1445(e)(1)
account. An entity’s gross section
1445(e)(1) account equals—

(A) The total amount realized by the
entity upon all transfers of U.S. real
property interests carried out by the
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entity after the date of its election
under this §1.1445-5(c)(3)(iv); minus

(B) The total amount of all distribu-
tions to domestic and foreign
distributees from such account.

An entity that elects to compute the
amount subject to withholding under
this §1.1445-5(c)(3)(iv), shall make such
election in accordance with §1.1445-
5(c)(3)(vi) and shall be subject to the
provisions otherwise applicable under
§1.1445-5(c)(3).

(v) Procedural rules. An election under
paragraph (c)(3) may be made by filing
a notice thereof with the Director,
Philadelphia Service Center, at the ad-
dress provided in §1.1445-1(g)(10). The
notice must be submitted by a general
partner (in the case of a partnership) or
the trustee or equivalent fiduciary (in
the case of a trust). The notice must
set forth the name, office address, and
identifying number of the partnership
or fiduciary making the election, and,
in the case of a partnership, must in-
clude the name, office address, and
identifying number of the general part-
ner submitting the election. An elec-
tion under this paragraph (c)(3) may be
revoked only with the consent of the
Internal Revenue Service. Consent of
the Service may be requested by filing
an application to revoke the election
with the Director, Philadelphia Service
Center at the address stated above.
This application must include all infor-
mation provided to the Service with
the election notice and must provide
an explanation of the reasons for re-
voking the election. The application to
revoke an election must also specify
the amount remaining to be distrib-
uted in the section 1445(e)(1) account or
the gross section 1445(e)(1) account.

An entity that ceases to qualify under
section 1.1445-5(c)(3) because such enti-
ty does not have more than 100 part-
ners or beneficiaries may revoke its
election only with the consent of the
Internal Revenue Service.

(d) Distributions of U.S. real property
interests by foreign corporations—(1) In
general. A foreign corporation that dis-
tributes a U.S. real property interest
must deduct and withhold a tax equal
to 35 percent (or the rate specified in
section 1445(e)(2)) of the amount of gain
recognized by the corporation on the
distribution. The amount of gain re-
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quired to be recognized by the corpora-
tion must be determined pursuant to
the rules of section 897 and any other
applicable section. For special rules
concerning the applicability of a non-
recognition provision to a distribution,
see paragraph (b)(2) of this section. The
withholding liability imposed by this
paragraph (d) applies to the same tax-
payer that owes the related sub-
stantive income tax liability pursuant
to the operation of section 897. Only
one such liability will be assessed and
collected from a foreign corporation,
but separate penalties for failures to
comply with the two requirements will
be asserted.

(2) Withholding not required—(i) Prop-
erty distributed not a U.S. real property
interest—(A) In general. No withholding
is required under this paragraph (d) if a
foreign corporation that distributes
property determines pursuant to the
rules of paragraph (b)(3) of this section
that the property distributed is not a
U.S. real property interest.

(B) Belated notice of false statement. If
after the date of a distribution de-
scribed in paragraph (d)(1) of this sec-
tion a foreign corporation learns that
another corporation’s statement (that
an interest in that other corporation is
not a U.S. real property interest) is
false, then the foreign corporation may
not rely upon that statement for any
purpose. Such a foreign corporation’s
withholding obligations wunder this
paragraph (d) shall apply if a state-
ment had never been given, and such a
corporation may be held fully liable
pursuant to §1.1445-5(b)(5) for any fail-
ure to withhold. Amounts withheld
pursuant to the rule of this paragraph
d)(@)(i)(B) must be reported and paid
over by the 60th day following the date
on which the foreign corporation learns
that the statement is false. No pen-
alties or interest will be assessed for
failures to withhold prior to that date.
For rules concerning the notifications
of false statements that may be re-
quired to be given to foreign corpora-
tions, see §1.1445-4(b).

(if) Withholding certificate. No with-
holding is required under this para-
graph (d) with respect to a foreign cor-
poration’s distribution of a U.S. real
property interest if the distributing
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corporation obtains a withholding cer-
tificate from the Internal Revenue
Service that so provides. For rules con-
cerning the issuance of withholding
certificates, see §1.1445-6.

(e) Distributions to foreign persons by
U.S. real property holding corporations—
(1) In general. A domestic corporation
that distributes any property to a for-
eign person that holds an interest in
the corporation must deduct and with-
hold a tax equal to 10 percent of the
fair market value of the property dis-
tributed to the foreign person, if—

(i) The foreign person’s interest in
the corporation constitutes a U.S. real
property interest under the provisions
of section 897 and regulations there-
under; and

(if) There is a distribution of prop-
erty in redemption of stock treated as
an exchange under section 302(a), in
liquidation of the corporation pursuant
to the provisions of Part Il of sub-
chapter C of the Internal Revenue Code
(sections 331 through section 346), or
with respect to stock under section 301
that is not made out of earnings and
profits of the corporation.

(2) Coordination rules for Section 301
distributions. If a domestic corporation
makes a distribution of property under
section 301 to a foreign person whose
interest in such corporation con-
stitutes a U.S. real property interest
under the provisions of section 897 and
the regulations thereunder, then see
§1.1441-3(c)(4) for rules coordinating
withholding obligations under sections
1445 and 1441 (or 1442 or 1443)).

(3) Withholding not required—(i) For-
eign person’s interest not a U.S. real prop-
erty interest. Withholding is required
under this paragraph (e) only with re-
spect to distributions to foreign per-
sons holding interests in the corpora-
tion that constitute U.S. real property
interests. In general, a foreign person’s
interest in a domestic corporation con-
stitutes a U.S. real property interest if
the corporation was a U.S real prop-
erty holding corporation at any time
during the shorter of (A) the period in
which the foreign person held the in-
terest or (B) the previous five years
(but not earlier than June 19, 1980). See
section 897(c) and §§1.897-1(c) and 1.897-
2 (b) and (h). However, an interest in
such a corporation ceases to be a U.S.
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real property interest after all of the
U.S. real property interests held by the
corporation itself are disposed of in
transactions on which gain or loss is
recognized. See section 897(c)(1)(B) and
§1.897-2(f)(2). Thus, if a U.S. real prop-
erty holding corporation in the process
of liquidation does not elect section 337
nonrecognition treatment upon its sale
of all U.S. real property interests held
by the corporation, and recognizes gain
or loss upon such sales, interests in
that corporation cease to be U.S. real
property interests. Therefore, no with-
holding would be required with respect
to that corporation’s subsequent liqui-
dating distribution to a foreign share-
holder of property other than a U.S.
real property interest.

(if) Nonrecognition transactions. For
special rules concerning the applica-
bility of a nonrecognition provision to
a distribution described in paragraph
(e)(1) of this section, see paragraph
(b)(2) of this section.

(iii) Interest-holder not a foreign per-
son—(A) In general. A domestic cor-
poration shall not be required to with-
hold under this paragraph (e) with re-
spect to a distribution of property to
any distributee that it determines, pur-
suant to the rules of paragraph (b)(3) of
this section, not to be a foreign person.

(B) Belated notice of false certification.
If after the date of a distribution de-
scribed in paragraph (e)(1) of this sec-
tion a domestic corporation learns that
an interest-holder’s certification of
non-foreign status is false, then the
corporation may rely upon that certifi-
cation only if the person providing the
false certification holds (or held) less
than 10 percent of the value of the out-
standing stock of the corporation. With
respect to less than 10 percent interest-
holders, no withholding is required
under this paragraph (e) upon receipt
of a belated notice of false certifi-
cation. With respect to 10 percent or
greater interest-holders, the corpora-
tion’s withholding obligations under
this paragraph (e) shall apply as if a
certification had never been given, and
such a corporation may be held fully
liable pursuant to §1.1445-5(b)(6) for
any failure to withhold as of the date
specified in this §1.1445-5(e)(3)(iii)(B).
Amounts withheld pursuant to the rule
of this paragraph (e)(3)(iii)(B) must be
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reported and paid over by the 60th day
following the date on which the cor-
poration learns that the certification is
false. No penalties or interest for fail-
ures to withhold will be assessed prior
to that date. For rules concerning the
notifications of false certifications
that may be required to be given to
U.S. real property holding corpora-
tions, see §1.1445-4(b).

(iv) Withholding certificate. No with-
holding, or reduced withholding, is re-
quired under this paragraph (e) with re-
spect to a domestic corporation’s dis-
tribution of property if the distributing
corporation obtains a withholding cer-
tificate from the Internal Revenue
Service that so provides. For rules con-
cerning the issuance of withholding
certificates, see §1.1445-6.

(f) Taxable distributions by domestic or
foreign partnerships, trusts, or estates.
[Reserved]

(g) Dispositions of interests in partner-
ships, trusts, and estates. [Reserved]

(h) Effective date for taxpayer identi-
fication numbers. The requirement in
paragraphs (b)(2)(ii)(B) and (C) of this
section that taxpayer identification
numbers be provided (in all cases) is
applicable for dispositions of U.S. real
property interests occurring after No-
vember 3, 2003.

[T.D. 8113, 51 FR 46642, Dec. 24, 1986; 52 FR
3796, 3917, Feb. 6, 1987, as amended at T.D.
8198, 53 FR 16230, May 5, 1988; T.D. 8321, 55 FR
50553, Dec. 7, 1990; T.D. 8647, 60 FR 66076, Dec.
21, 1995; 61 FR 7157, Feb. 26, 1996; T.D. 8734, 62
FR 53467, Oct. 14, 1997; T.D. 9082, 68 FR 46086,
Aug. 5, 2003]

§1.1445-6 Adjustments pursuant to
withholding certificate of amount
required to be withheld under sec-
tion 1445(e).

(a) Withholding certificate for purposes
of section 1445(e)—(1) In general. Pursu-
ant to the provisions of §1.1445-5
©)(2)(iv), (d)(2)(ii), and (e)(2)(iv), with-
holding under section 1445(e) may be
reduced or eliminated pursuant to a
withholding certificate issued by the
Internal Revenue Service in accord-
ance with the rules of this §1.1445-6. A
withholding certificate may be issued
in cases where adjusted withholding is
appropriate (e.g., because of the appli-
cability of a nonrecognition provi-
sion—see paragraph (c) of this section),
where the relevant taxpayers are ex-
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empt from U.S. tax (see paragraph (d)
of this section), or where an agreement
for the payment of tax is entered into
with the Service (see paragraph (e) of
this section). A withholding certificate
that is obtained prior to a transfer al-
lows the entity or fiduciary to with-
hold a reduced amount or excuses with-
holding entirely. A withholding certifi-
cate that is obtained after a transfer
has been made may authorize a normal
refund or an early refund pursuant to
paragraph (g) of this section. The In-
ternal Revenue Service will act upon
an application for a withholding cer-
tificate not later than the 90th day
after it is received. (The Service may
deny a request for a withholding cer-
tificate where, after due notice, an ap-
plicant fails to provide the information
necessary to make a determination.)
Solely for this purpose (i.e., deter-
mining the day upon which the 90 day
period commences), an application is
received by the Service on the date
when all information necessary for the
Service to make a determination is
provided by the applicant. In no event,
however, will a withholding certificate
be issued without the transferor’s iden-
tifying number. (For rules regarding
whether an application has been timely
submitted, see §1.1445-5(b)(5)). The In-
ternal Revenue Service will act upon
an application for an early refund not
later than the 90th day after it is re-
ceived. An application for an early re-
fund must either (i) include a copy of a
withholding certificate issued by the
Service with respect to the trans-
action, or (ii) be combined with an ap-
plication for a withholding certificate.
Where an application for an early re-
fund is combined with an application
for a withholding certificate, the Serv-
ice will act upon both applications not
later than the 90th day after receipt.
Either an entity, a fiduciary, or a rel-
evant taxpayer (as defined in para-
graph (a)(2) of this section) may apply
for a withholding certificate. An entity
or fiduciary may apply for a with-
holding certificate with respect to all
or less than all relevant taxpayers. For
special rules concerning the issuance of
a withholding certificate to a foreign
corporation that has made an election
under section 897(i), see §1.1445-7(d).
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(2) Relevant taxpayer. For purposes of
this section, the term “relevant tax-
payer” means any foreign person that
will bear substantive income tax liabil-
ity by reason of the operation of sec-
tion 897 with respect to a transaction
upon which withholding is required
under section 1445(e).

(b) Applications for withholding certifi-
cates—(1) In general. An application for
a withholding certificate pursuant to
this §1.1445-6 must be submitted in the
manner provided in §1.1445—3 (b). How-
ever, in lieu of the information re-
quired to be submitted pursuant to
§1.1445-3(b)(4), the applicant must pro-
vide the information required by para-
graph (b)(2) of this section. In addition,
the information required by paragraph
(b)(3) of this section must be submitted
with the application.

(2) Basis for certificate—(i) Adjusted
withholding. If a withholding certificate
is sought on the basis of a claim that
adjusted withholding is appropriate,
the application must include a calcula-
tion, in accordance with paragraph (c)
of this section, of the maximum tax
that may be imposed on each relevant
taxpayer with respect to which ad-
justed withholding is sought. The ap-
plication must also include all evi-
dence necessary to substantiate the
claimed calculation, such as records of
adjustments to basis or appraisals of
fair market value.

(ii) Exemption. If a withholding cer-
tificate is sought on the basis of a rel-
evant taxpayer’s exemption from U.S.
tax, the application must set forth a
brief statement of the law and facts
that support the claimed exemption.
See paragraph (d) of this section.

(iii) Agreement. If a withholding cer-
tificate is sought on the basis of an
agreement for the payment of tax, the
application must include a copy of the
agreement proposed by the applicant
and a copy of the security instrument
(if any) proposed by the applicant. In
this regard, see paragraph (e) of this
section.

(3) Relevant taxpayers. An application
for withholding certificate pursuant to
this section must include all of the fol-
lowing information: the name, identi-
fying number, and home address (in the
case of an individual) or office address
(in the case of an entity) of each rel-
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evant taxpayer with respect to which
adjusted withholding is sought.

(c) Adjustment of amount required to be
withheld. The Internal Revenue Service
may issue a withhold certificate that
excuses withholding or that permits an
entity or fiduciary to withhold an ad-
justed amount reflecting the relevant
taxpayers’ maximum tax liability. A
relevant taxpayer’s maximum tax li-
ability is the maximum amount which
that taxpayer could be required to pay
as tax by reason of the transaction
upon which withholding is required. In
the case of an individual taxpayer that
amount will generally be the gain real-
ized by the individual, multiplied by
the maximum individual income tax
rate applicable to long term capital
gain. In the case of a corporate tax-
payer, that amount will generally be
the gain realized by the corporation,
multiplied by the maximum corporate
income tax rate applicable to long
term capital gain. However, that
amount must be adjusted to take into
account the following:

(1) Any reduction of tax to which the
relevant taxpayer is entitled under the
provisions of a U.S. income tax treaty;

(2) The effect of any nonrecognition
provision that is applicable to the
transaction;

(3) Any losses previously realized and
recognized by the relevant taxpayer
during the taxable year by reason of
the operation of section 897;

(4) Any amount realized upon the
subject transfer by the relevant tax-
payer that is required to be treated as
ordinary income under any provision of
the Code; and

(5) Any other factor that may in-
crease or reduce the tax upon the
transaction.

(d) Relevant taxpayer’s exemption from
U.S. tax—(1) In general. The Internal
Revenue Service will issue a with-
holding certificate that excuses with-
holding by an entity or fiduciary if it is
established that a relevant taxpayer’s
income from the transaction will be ex-
empt from U.S. tax. For the available
exemptions, see paragraph (d)(2) of this
section. If a relevant taxpayer is enti-
tled to a reduction of (rather than an
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exemption from) U.S. tax, then the en-
tity or fiduciary may obtain a with-
holding certificate to that effect pursu-
ant to the provisions of paragraph (c)
of this section.

(2) Available exemptions. A relevant
taxpayer’s income from a transaction
with respect to which withholding is
required under section 1445(e) may be
exempt from U.S. tax because either:

(i) The relevant taxpayer is an inte-
gral part or controlled entity of a for-
eign government and the subject in-
come is exempt from U.S. tax pursuant
to section 892 and the regulations
thereunder; or

(if) The relevant taxpayer is entitled
to the benefits of an income tax treaty
that provides for such an exemption
(subject to the limitations imposed by
section 1125(c) of Pub. L. 96-499, which,
in general overrides such benefits as of
January 1, 1985).

(e) Agreement for the payment of tax—
(1) In general. The Internal Revenue
Service will issue a withholding certifi-
cate that excuses withholding or that
permits an entity or fiduciary to with-
hold a reduced amount, if the entity,
fiduciary, or a relevant taxpayer enters
into an agreement for the payment of
tax pursuant to the provisions of this
paragraph (e). An agreement for the
payment of tax is a contract between
the Service and the entity, fiduciary,
or relevant taxpayer that consists of
two necessary elements. Those ele-
ments are—

(i) A contract between the Service
and the other person, setting forth in
detail the rights and obligations of
each; and

(if) A security instrument or other
form of security acceptable to the As-
sistant Commissioner (International).

(2) Contents of agreement—(i) In gen-
eral. An agreement for the payment of
tax must cover an amount described in
subdivision (ii) or (iii) of this para-
graph (e)(2). The agreement may either
provide adequate security for the pay-
ment of the chosen amount with re-
spect to the relevant taxpayer in ac-
cordance with paragraph (e)(3) of this
section or provide for the payment of
that amount through a combination of
security and withholding of tax by the
entity or fiduciary.
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(ii) Tax that would otherwise be with-
held. An agreement for the payment of
tax may cover the amount of tax that
would otherwise be required to be with-
held with respect to the relevant tax-
payer pursuant to section 1445(e). In
addition to the amount computed pur-
suant to section 1445(e), the applicant
must agree to pay interest upon that
amount, at the rate established under
section 6621, with respect to the period
between the date on which withholding
tax under section 1445(e) would other-
wise be due and the date on which the
relevant taxpayer’s payment of tax
with respect to the disposition will be
due. The amount of interest agreed
upon must be paid by the applicant re-
gardless of whether or not the Service
is required to draw upon any security
provided pursuant to the agreement.
The interest may be paid either with
the return or by the Service drawing
upon the security.

(iii) Maximum tax liability. An agree-
ment for the payment of tax may cover
the relevant taxpayer’s maximum tax
liability, determined in accordance
with paragraph (c) of this section. The
agreement must also provide for the
payment of an additional amount equal
to 25 percent of the amount determined
under paragraph (c) of this section.
This additional amount secures the in-
terest and penalties that would accrue
between the date of the relevant tax-
payer’s failure to file a return and pay
tax with respect to the disposition, and
the date of which the Service collects
upon that liability pursuant to the
agreement.

(iv) Allocation of payment. An agree-
ment for the payment of tax pursuant
to this section must set forth an allo-
cation of the payment provided for by
the agreement among the relevant tax-
payers with respect to which the with-
holding certificate is sought. In the
case of an agreement that covers an
amount described in subdivision (ii) of
this paragraph (e)(2), such allocation
must be based upon the amount that
would otherwise be required to be with-
held with respect to each relevant tax-
payer. In the case of an agreement that
covers an amount described in subdivi-
sion (iii) of this paragraph (e)(2), such
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allocation must be based upon each rel-
evant taxpayer’s maximum tax liabil-
ity.

(3) Major types of security. The major
types of security that are acceptable to
the Internal Revenue Service for pur-
poses of this section are described in
§1.1445-3(e)(3).

(4) Terms of security instrument. Any
security instrument that is furnished
pursuant to this section must contain
the terms described in §1.1445-3(e)(4).

(f) Amendments to application for with-
holding certificates—(1) In general. An
applicant for a withholding certificate
may amend an otherwise complete ap-
plication by submitting an amending
statement to the Director, Philadel-
phia Service Center at the address pro-
vided in §1.1445-1(g)(10). The amending
statement shall provide the informa-
tion required by §1.1445-6(f)(3) and
must be signed and accompanied by a
penalties of perjury statement in ac-
cordance with §1.1445-6(b).

(2) Extension of time for the Service to
process requests for withholding certifi-
cates—(i) In general. If an amending
statement is submitted, the time in
which the Internal Revenue Service
must act upon the amended application
shall be extended by 30 days.

(ii) Substantial amendments. If an
amending statement is submitted and
the Service finds that the statement
substantially amends to the facts of
the underlying application or substan-
tially alters the terms of the with-
holding certificate as requested in the
initial application, the time within
which the Service must act upon the
amended application shall be extended
by 60 days. The applicant shall be so
notified.

(iii) Amending statement received after
the requested withholding certificate has
been signed by the Director, Philadelphia
Service Center. If an amending state-
ment is received after the withholding
certificate, drafted in response to the
underlying application, has been signed
by the Director, Philadelphia Service
Center or his delegate and prior to the
day such certificate is mailed to the
applicant, the time in which the Serv-
ice must act upon the amended appli-
cation shall be extended by 90 days.

(3) Information required to be sub-
mitted. No particular form is required
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for an amending statement but the
statement must provide the following
information:

(i) Identification of applicant. The
amending statement must set forth the
name, address, and identifying number
of the person submitting the amending
statement.

(ii) Date of application. The amending
statement must set forth the date of
the underlying application for a with-
holding certificate.

(iii) Real property interest to be (or that
has been) transferred. The amending
statement must set forth a brief de-
scription of the real property interest
with respect to which the underlying
application for a withholding certifi-
cate was submitted.

(iv)  Amending information. The
amending statement must fully set
forth the basis for the amendment in-
cluding any modification of the facts
supporting the application for a with-
holding certificate and any change
sought in the terms of the withholding
certificate.

(9) Early refund of overwithheld
amounts. If the Internal Revenue Serv-
ice issues a withholding certificate
pursuant to this section, and an
amount greater than that specified in
the certificate was withheld by the en-
tity or fiduciary, then pursuant to the
rules of this paragraph (g) a relevant
taxpayer may apply for an early refund
of a proportionate share of the excess
amount (without interest) prior to the
date on which the relevant taxpayer’s
return is due (without extensions). An
application for an early refund must be
addressed to the Director, Philadelphia
Service Center, at the address provided
in §1.1445-1(g)(10). No particular form is
required for the application, but the
following information must be set
forth in separate paragraphs numbered
to correspond with the numbers given
below:

(1) Name, address, and identifying
number of the relevant taxpayer seek-
ing the refund;

(2) Amount required to be withheld
pursuant to withholding certificate;

(3) Amount withheld by entity or fi-
duciary (attach a copy of Form 8288-A
stamped by IRS pursuant to §1.1445-
5(b)(4) or provide substantial evidence
of the amount withheld in the case of a
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failure to receive Form 8288-A, as pro-
vided in §1.1445-5(b)(7)); and

(4) Amount to be refunded to the rel-
evant taxpayer.

An application for an early refund can-
not be processed unless the required
copy of Form 8288-A or substantial evi-
dence of the amount withheld in the
case of a failure to receive Form 8288-
A (as provided in §1.1445-5(b)(7)) is at-
tached to the application. If an appli-
cation for a withholding certificate is
submitted after the transfer takes
place, then that application may be
combined with an application for an
early refund. The Service will act upon
a claim for refund within the time lim-
its set forth in §1.1445-6(a)(1).

(h) Effective date for taxpayer identi-
fication numbers. The requirement in
paragraphs (b)(3), (H3)(i), and (g)(1) of
this section that taxpayer identifica-
tion numbers be provided (in all cases)
is applicable for dispositions of U.S.
real property interests occurring after
November 3, 2003.

[T.D. 8113, 51 FR 46648, Dec. 24, 1986; 52 FR
3796, 3917, Feb. 6, 1987; T.D. 9082, 68 FR 46086,
Aug. 5, 2003]

§1.1445-7 Treatment of foreign cor-
poration that has made an election
under section 897(i) to be treated as
a domestic corporation.

(@) In general. Pursuant to section
897(i) a foreign corporation may elect
to be treated as a domestic corporation
for purposes of sections 897 and 6039C. A
foreign corporation that has made such
an election shall also be treated as a
domestic corporation for purposes of
the withholding required under section
1445, in accordance with the provisions
of this section.

(b) Withholding under section 1445(a)—
(1) Dispositions by corporation. A foreign
corporation that has made an election
under section 897(i) may provide a
transferee with a certification of non-
foreign status in connection with the
corporation’s disposition of a U.S. real
property interest. However, in accord-
ance with the provisions of §§1.1445-
2(b)(2)(ii) and 1.1445-5(b)(3)(ii)(C), such
an electing foreign corporation must
attach to such certification a copy of
the acknowledgment of the election
provided to the corporation by the In-
ternal Revenue Service pursuant to
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§1.897-3(d)(4) which states that the in-
formation required by §1.897-3 has been
determined to be complete.

(2) Dispositions of interests in corpora-
tion. Dispositions of interests in elect-
ing foreign corporations shall be sub-
ject to the withholding requirements of
section 1445(a) and the rules of §§1.1445-
1 through 1.1445-4. Therefore, if a for-
eign person disposes of an interest in
such a corporation, and that interest is
a U.S. real property interest under the
provisions of section 897 and regula-
tions thereunder, then the transferee is
required to withhold under section
1445(a).

(c) Withholding under section 1445(e).
Because a foreign corporation that has
made an election under section 897(i) is
treated as a domestic corporation for
purposes of determining withholding
obligations under section 1445, such a
corporation is not subject to the re-
quirement of section 1445(e)(2) that a
foreign corporation withhold at the
corporate capital gain rate from the
gain recognized upon the distribution
of a U.S. real property interest. Such a
corporation is subject to the provisions
of section 1445(e)(3). Thus, if interests
in an electing corporation constitute
U.S. real property interests, then the
corporation is required to withhold
with respect to the non-dividend dis-
tribution of any property to an inter-
est-holder that is a foreign person. See
§1.1445-5(e). Dividend distributions (dis-
tributions that are described in section
301) shall be treated as provided in sec-
tions 897(f), 1441 and 1442. In addition, if
interests in an electing foreign cor-
poration do not constitute U.S. real
property interests, then distributions
by such corporation shall be treated as
provided in sections 897(f) (if applica-
ble), 1441 and 1442.

(Approved by the Office of Management and
Budget under control number 545-0902)

[T.D. 8113, 51 FR 46650, Dec. 24, 1986; 52 FR
3796, Feb. 6, 1987]

§1.1445-8 Special rules regarding pub-
licly traded partnerships, publicly
traded trusts and real estate invest-
ment trusts (REITSs).

(a) Entities to which this section ap-
plies. The rules of this section apply
to—
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(1) Any partnership or trust, inter-
ests in which are regularly traded on
an established securities market (re-
gardless of the number of its partners
or beneficiaries), and

(2) Any REIT (regardless of the form

of its organization).
For purposes of paragraph (a)(1) of this
section, the rules of section 1445 (e)(1)
and this section shall not apply to a
publicly traded partnership (as defined
in section 7704) which is treated as a
corporation under section 7704(a), or to
those entities that are classified as
“associations” and taxed as corpora-
tions. See §301.7701-2.

(b) Obligation to withhold—(1) In gen-
eral. An entity described in paragraph
(a) of this section is not required to
withhold under the provisions of
§1.1445-5(c), which states the with-
holding requirements of domestic part-
nerships, trusts and estates upon the
disposition of U.S. real property inter-
ests. Except as otherwise provided in
this paragraph (b), an entity described
in paragraph (a) of this section shall be
liable to withhold tax upon the dis-
tribution of any amount attributable
to the disposition of a U.S. real prop-
erty interest, with respect to each
holder of an interest in the entity that
is a foreign person. The amount to be
withhold is described in paragraph (c)
of this section.

(2) Publicly traded partnerships. Pub-
licly traded partnerships which comply
with the withholding procedures under
section 1446 will be deemed to have sat-
isfied their withholding obligations
under this paragraph (b).

(3) Special rule for certain distributions
to nominees. In the case of a person
that—

(i) Is a nominee (as defined in para-
graph (d) of this section),

(if) Receives a distribution attrib-
utable to the disposition of a U.S. real
property interest directly from an enti-
ty described in paragraph (a) of this
section or indirectly from such entity
through a nominee,

(iii) Receives the distribution for
payment to any foreign person, or the
account of any foreign person, and

(iv) Receives a qualified notice pursu-
ant to paragraph (f) of this section,
then the obligation to withhold in ac-
cordance with the general rules of sec-
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tion 1445(e)(1) and this paragraph (b)
shall be imposed solely on that person
to the extent of the amount specified
by the qualified notice. A person obli-
gated to withhold by reason of this
paragraph (b)(3) is referred to as a
withholding agent.

(4) Person designated to act for with-
holding agent. The rules stated in
§1.1441-7(b) (1) and (2) regarding a per-
son designated to act for a withholding
agent shall apply for purposes of this
section.

(5) Effect of withholding exemption
granted under §1.1441-4(f). A letter
issued by a district director under the
provisions of §1.1441-4(f), which ex-
empts a person from withholding under
section 1441 or section 1442, shall also
exempt that person from withholding
under this paragraph (b), if—

(i) The letter identifies another per-
son as the withholding agent for pur-
poses of section 1441 or 1442, and

(if) Such other person enters into a

written agreement, with the district
director who issued the letter, to be
the withholding agent for purposes of
this paragraph (b).
The exemption granted, and the cor-
responding withholding obligation im-
posed, by this paragraph (b)(5) shall
apply with respect to the first distribu-
tion made after execution of the agree-
ment described in the preceding sen-
tence and shall continue to apply to all
distributions made during the period in
which the exemption granted under
§1.1441-4(f) is in effect.

(6) Payment other than in money. The
rule stated in §1.1441-7(c) regarding
payment other than in money shall
apply for purposes of this section.

(c) Amount to be withheld—(1) Distribu-
tion from a publicly traded partnership or
publicly traded trust. The amount to be
withheld under this section with re-
spect to a distribution by a publicly
traded partnership or publicly traded
trust shall be computed in the manner
described in §1.1445-5(c)(3) (ii) and (iii),
subject to the rules of this section.

(2) REITs—(i) In general. The amount
to be withheld with respect to a dis-
tribution by a REIT, under this section
shall be equal to 35 percent (or the
highest rate specified in section
1445(e)(1)) of the amount described in
paragraph (c)(2)(ii) of this section.
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(ii) Amount subject to withholding—(A)
In general. Except as otherwise pro-
vided in paragraph (c)(2)(ii)(C) of this
section, the amount subject to with-
holding is the amount of any distribu-
tion, determined with respect to each
share or certificate of beneficial inter-
est, designated by a REIT as a capital
gain dividend, multiplied by the num-
ber of shares or certificates of bene-
ficial interest owned by the foreign
person. Solely for purposes of this
paragraph, the largest amount of any
distribution occurring after March 7,
1991 that could be designated as a cap-
ital gain dividend under section
857(b)(3)(C) shall be deemed to have
been designated by a REIT as a capital
gain dividend regardless of the amount
actually designated.

(B) Distribution attributable to net
short-term capital gain from the disposi-
tion of a U.S. real property interest. [Re-
served]

(C) Designation of prior distribution as
capital gain dividend. If a REIT makes
an actual designation of a prior dis-
tribution, in whole or in part, as a cap-
ital gain dividend, such prior distribu-
tion shall not be subject to withholding
under this section. Rather, a REIT
must characterize and treat as a cap-
ital gain dividend distribution (solely
for purposes of section 1445(e)(1)) each
distribution, determined with respect
to each share or certificate of bene-
ficial interest, made on the day of, or
any time subsequent to, such designa-
tion as a capital gain dividend until
such characterized amounts equal the
amount of the prior distribution des-
ignated as a capital gain dividend. The
provisions of this paragraph shall not
be applicable in any taxable year in
which the REIT adopts a formal or in-
formal resolution or plan of complete
liquidation.

(iii) Example. The following example
illustrates the rules of paragraph
(©)(2)(ii)(C) of this section.

In the first quarter of 1988, XYZ REIT
makes a dividend distribution of $2X. In the
second quarter of 1988, XYZ sells real prop-
erty, recognizing a long term capital gain of
$15X, and makes a dividend distribution of
$5X. In the third quarter of 19838, XYZ makes
a distribution of $3X. In the fourth quarter of
1988, XYZ sells real property recognizing a
long term capital loss of $2X. Within 30 days
after the close of the taxable year, XYZ des-
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ignates a capital gain dividend for the year
of $13X. It subsequently makes a fourth
quarter distribution of $7X. Since XYZ has
made an actual designation of prior distribu-
tions during the taxable year as capital gain
dividends, withholding on those prior dis-
tributions will not be required. However, the
REIT must characterize, solely for purposes
of section 1445(e)(1), a total amount of $13X
of dividend distributions as capital gain divi-
dends. Therefore, the fourth quarter dividend
distribution of $7X must be characterized as
a capital gain dividend subject to with-
holding under this section. In addition, XYZ
will be required to characterize an additional
$6X of subsequent dividend distributions as
capital gain dividends.

(d) Definition of nominee. For purposes
of this section, the term “nominee”
means a domestic person that holds an
interest in an entity described in para-
graph (a) of this section on behalf of
another domestic or foreign person.

(e) Determination of non-foreign status
by withholding agent. A withholding
agent may rely on a certificate of non-
foreign status pursuant to §1.1445-2(b)
or on the statements and address pro-
vided to it on Form W-9 or a form that
is substantailly similar to such form,
to determine whether an interest hold-
er is a domestic person. Reliance on
these documents will excuse the with-
holding agent from liability imposed
under section 1445(e)(1) in the absence
of actual knowledge that the interest
holder is a foreign person. A with-
holding agent may also employ other
means to determine the status of an in-
terest holder, but, if the agent relies on
such other means and the interest
holder proves, in fact, to be a foreign
person, then the withholding agent is
subject to any liability imposed pursu-
ant to section 1445 and the regulations
thereunder for failure to withhold.

(f) Qualified notice. A qualified notice
for purposes of paragraph (b)(3)(iv) of
this section is a notice given by a part-
nership, trust or REIT regarding a dis-
tribution that is attributable to the
disposition of a U.S. real property in-
terest in accordance with the notice re-
quirements with respect to dividends
described in 17 CFR 240.10b-17(b) (1) or
(3) issued pursuant to the Securities
Exchange Act of 1934, 15 U.S.C. 78a et
seq. In the case of a REIT, a qualified
notice is only a notice of a distribu-
tion, all or any portion of which the
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REIT actually designates, or charac-
terizes in accordance with paragraph
(©)(2)(ii)(C) of this section, as a capital
gain dividend in accordance with 17
CFR 240.10b-17(b) (1) or (3), with respect
to each share or certificate of bene-
ficial interest. A deemed designation
under paragraph (c)(2)(ii)(A) of this sec-
tion may not be the subject of a quali-
fied notice under this paragraph (f). A
person described in paragraph (b)(3) of
this section shall be treated as receiv-
ing a qualified notice at the time such
notice is published in accordance wtih
17 CFR 240.10b-17(b) (1) or (3).

(9) Reporting and paying over withheld
amounts. With respect to an amount
withheld under this section, a with-
holding agent is not required to con-
form to the requirements of §1.1445-
5(b)(5) but is required to report and pay
over to the Internal Revenue Service
any amount required to be withheld
pursuant to the rules and procedures of
section 1461, the regulations there-
under and §1.6302-2. Forms 1042 and
1042S are to be used for this purpose.

(h) Early refund procedure not avail-
able. The early refund procedure set
forth in §1.1445-6(g) shall not apply to
amounts withheld under the rules of
this section. For adjustment of over-
withheld amounts, see §1.1461.4.

(i) Liability upon failure to withhold.
For rules regarding liability upon fail-
ure to withhold under §1445(e) and this
section, see §1.1445-1(e).

[T.D. 8321, 55 FR 50553, Dec. 7, 1990; 56 FR
4542, Feb. 5, 1991, as amended by T.D. 8647, 60
FR 66077, Dec. 21, 1995]

§1.1445-10T Special rule for Foreign
governments (temporary).

(a) This section provides a temporary
regulation that, if and when adopted as
a final regulation will add a new para-
graph (d)(6) to §1.1445-2. Paragraph (b)
of this section would then appear as
paragraph (d)(6) of §1.1445-2.

(b) Foreign government—(1) As trans-
feror. A foreign government is subject
to U.S. taxation under section 897 on
the disposition of a U.S. real property
interest except to the extent specifi-
cally otherwise provided in the regula-
tions issued under section 892. A for-
eign government that disposes of a U.S.
real property interest that is not sub-
ject to taxation as specifically pro-
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vided by the regulations under section
892 may present a notice of nonrecogni-
tion treatment pursuant to paragraph
(d)(2) of this section that specifically
cites the provision of such regulation,
and thereby avoids withholding by the
transferee of the property. A foreign
government that disposes of a U.S. real
property interest or the transferee of
the property may obtain a withholding
certificate from the Internal Revenue
Service that confirms the applicability
of section 892, but neither is required
to do so. Rules concerning the issuance
of withholding certificates are provided
in §1.1445-3.

(2) As transferee. A foreign govern-
ment or international organization
that acquires a U.S. real property in-
terest is fully subject to section 1445
and the regulations thereunder. There-
fore, such an entity is required to with-
hold tax upon the acquisition of a U.S.
real property interest from a foreign
person.

(c) Effective date. The rules of this
section shall be effective for transfers,
exchanges, distributions and other dis-
positions occuring on or after June 6,
1988.

[T.D. 8198, 53 FR 16230, May 5, 1988]

§1.1445-11T Special rules requiring
withholding under §1.1445-5 (tem-
porary).

(@) Purpose and scope. This section
provides temporary regulations that, if
and when adopted as a final regulation
will add certain new paragraphs within
§1.1445-5 (b) and (c). The paragraphs of
this section would then appear as set
forth below. Paragraph (b) of this sec-
tion would then appear as paragraph
(b)(8)(v) of §1.1445-5. Paragraph (c) of
this section would then appear as para-
graph (c)(2)(i) of §1.1445-5. Paragraph
(d) of this section would then appear as
paragraph (g) of §1.1445-5.

(b) Dispositions of interests in partner-
ships, trusts, and estates. The provisions
of section 1445(e)(5), requiring with-
holding upon certain dispositions of in-
terests in partnerships, trusts, and es-
tates, that own directly or indirectly a
U.S. real property interest shall apply
to dispositions on or after the effective
date of a later Treasury decision under
section 897(g) of the Code except in the
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case of dispositions of interests in part-
nerships in which fifty percent of the
value of the gross assets consist of U.S.
real property interests and ninety per-
cent or more of the value of the gross
assets consist of U.S. real property in-
terests plus any cash or cash equiva-
lents. The provisions of section
1445(e)(5), shall apply, however, to dis-
positions after June 6, 1988, of interests
in partnerships in which fifty percent
or more of the value of the gross assets
consist of U.S. real property interests,
and ninety percent or more of the
value of the gross assets consist of U.S.
real property interests plus any cash or
cash equivalents. See paragraph (d) of
this section.

(c) Transactions covered elsewhere. No
withholding 1is required under this
paragraph (c) with respect to the dis-
tribution of a U.S. real property inter-
est by a partnership, trust, or estate.
Such distributions shall be subject to
withholding under section 1445(e)(4)
and paragraph (f) of this §1.1445-5 on
the effective date of a later Treasury
decision published under section 897(g)
of the Code. No withholding is required
at this time for distributions described
in the preceding sentence. See para-
graph (b)(8)(iv) of this §1.1445-5. No
withholding is required under this
paragraph with respect to the disposi-
tion of an interest in a trust, estate, or
partnership except in the case of a
partnership in which fifty percent or
more of the value of the gross assets
consist of U.S. real property interests,
and ninety percent or more of the
value of the gross assets consist of U.S.
real property interests plus any cash or
cash equivalents. See paragraph
(b)(8)(v) of §1.1445-5. Withholding shall
be required as provided in section
1445(e)(5) and paragraph (g) of this sec-
tion with respect to the disposition
after June 6, 1988, of an interest in a
partnership in which fifty percent or
more of the value of the gross assets
consist of U.S. real property interests,
and ninety percent or more of the
value of the gross assets consist of U.S.
real property interests plus any cash or
cash equivalents.

(d) Dispositions of interests in partner-
ships, trusts or estates—(1) Withholding
required on disposition of certain partner-
ship interests. Withholding is required
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under section 1445(e)(5) and this para-
graph with respect to the disposition
by a foreign partner of an interest in a
domestic or foreign partnership in
which fifty percent or more of the
value of the gross assets consist of U.S.
real property interests, and ninety per-
cent or more of the value of the gross
assets consist of U.S. real property in-
terests plus any cash or cash equiva-
lents. For purposes of this paragraph
cash equivalents mean any asset read-
ily convertible into cash (whether or
not denominated in U.S. dollars), in-
cluding, but not limited to, bank ac-
counts, certificates of deposit, money
market accounts, commercial paper,
U.S. and foreign treasury obligations
and bonds, corporate obligations and
bonds, precious metals or commodities,
and publicly traded instruments. The
taxpayer on filing an income tax re-
turn for the year of the disposition
may demonstrate the extent to which
the gain on the disposition of the inter-
est is not attributable to U.S. real
property interests. A taxpayer is also
permitted by §1.1445-3 to apply for a
withholding certificate in instances
where reduced withholding is
approporiate.

(2) Withholding not required—(i) Trans-
feree receives statement that interest in
partnership is not described in paragraph
(d)(1). No withholding is required under
paragraph (d)(1) of this section upon
the disposition of a partnership inter-
est otherwise described in that para-
graph if the transferee is provided a
statement, issued by the partnership
and signed by a general partner under
penalties of perjury no earlier than 30
days before the transfer, certifying
that fifty percent or more of the value
of the gross assets does not consist of
U.S. real property interests, or that
ninety percent or more of the value of
the gross assets of the partnership does
not consist of U.S. real property inter-
ests plus cash or cash equivalents.

(ii) Reliance on statement not per-
mitted. A transferee is not entitled to
rely upon a statement described in
paragraph (d)(2)(i) of this section if,
prior to or at the time of the transfer,
the transferee either—

(A) Has actual knowledge that the
statement is false, or
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(B) Receives a notice, pursuant to

§1.1445-4.
Such a transferee’s withholding obliga-
tions shall apply as if the statement
had never been given, and such a trans-
feree may be held fully liable pursuant
to §1.1445-1(e) for any failure to with-
hold.

(iii) Belated notice of false statement.
If, after the date of the transfer, a
transferee receives notice that a state-
ment provided under paragraph (d)(2)(i)
of this section is false, then such trans-
feree may rely on the statement only
with respect to consideration that was
paid prior to the receipt of the notice.
Such a transferee is required to with-
hold a full 10 percent of the amount re-
alized from the consideration that re-
mains to be paid to the transferor.
Thus, if 10 percent or more of the
amount realized remains to be paid to
the transferor, then the transferee is
required to withhold and pay over the
full 10 percent. The transferee must do
so by withholding and paying over the
entire amount of each successive pay-
ment of consideration to the trans-
feror, until the full 10 percent of the
amount realized has been withheld and
paid over. Amounts so withheld must
be reported and paid over by the 20th
day following the date on which each
such payment of consideration is made.
A transferee that is subject to the rules
of this §1.1445-10T(d)(2)(iii) may not ob-
tain a withholding certificate pursuant
to §1.1445-3, but must instead withhold
and pay over the amounts required by
this paragraph.

(e) Effective date. The rules of this
section are effective for transactions
after June 6, 1988.

[T.D. 8198, 53 FR 16231, May 5, 1988]
TAX-FREE COVENANT BONDS

§1.1451-1 Tax-free covenant bonds

issued before January 1, 1934.

(a) Rates of withholding—(1) Rate of 2
percent. Withholding of a tax equal to 2
percent is required in the case of inter-
est upon bonds or other corporate obli-
gations containing a tax-free covenant
and issued before January 1, 1934, paid
to an individual, a fiduciary, or a part-
nership, whether resident or non-
resident, or to a nonresident foreign
corporation, regardless of whether the

§1.1451-1

liability assumed by the obligor is less
than, equal to, or greater than 2 per-
cent.

(2) Rate of 30 percent. Notwith-
standing subparagraph (1) of this para-
graph, if the liability assumed by the
obligor does not exceed 2 percent of the
interest, withholding is required at the
rate of 30 percent in the case of pay-
ments to a nonresident alien indi-
vidual, a nonresident partnership com-
posed in whole or in part of non-
resident aliens, a nonresident foreign
corporation, or an owner who is un-
known to the withholding agent.

(3) Obligations of resident payers. The
rates of withholding specified in sub-
paragraphs (1) and (2) of this paragraph
are applicable to interest on such tax-
free covenant bonds issued by a domes-
tic corporation or by a resident foreign
corporation.

(4) Obligations of nonresident payers. A
nonresident foreign corporation having
a fiscal or paying agent in the United
States is required to withhold a tax of
2 percent in the case of interest upon
its tax-free covenant bonds issued be-
fore January 1, 1934, which is paid to an
individual or fiduciary who is a citizen
or resident of the United States, to a
partnership any member of which is a
citizen or resident, or to an unknown
owner.

(5) Interest from sources without the
United States. Withholding is not re-
quired under section 1451 in the case of
interest upon bonds or other corporate
obligations issued before January 1,
1934, and containing a tax-free cov-
enant if the interest is not to be treat-
ed as income from sources within the
United States and the payments are
made to a nonresident alien, a partner-
ship composed wholly of nonresident
aliens, or a nonresident foreign cor-
poration.

(6) Tax treaties. The rates of tax to be
withheld in accordance with this para-
graph shall be reduced as may be pro-
vided by treaty with any country. See
section 894 and §1.1441-6 relating to in-
come subject to a reduced rate of, or an
exemption from, income tax pursuant
to an income tax convention.

(b) Date of issue. The withholding pro-
visions of section 1451 are applicable
only to bonds, mortgages, or deeds of
trust, or other similar obligations of a
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