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Cite this Code: CFR

To cite the regulations in
this volume use title,
part and section num-
ber. Thus, 29 CFR
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Explanation

The Code of Federal Regulations is a codification of the general and permanent
rules published in the Federal Register by the Executive departments and agen-
cies of the Federal Government. The Code is divided into 50 titles which represent
broad areas subject to Federal regulation. Each title is divided into chapters
which usually bear the name of the issuing agency. Each chapter is further sub-
divided into parts covering specific regulatory areas.

Each volume of the Code is revised at least once each calendar year and issued
on a quarterly basis approximately as follows:

Title 1 through Title 16............. as of January 1
Title 17 through Title 27 ... e as of April 1
Title 28 through Title 41 ... e as of July 1
Title 42 through Title 50 ..., as of October 1

The appropriate revision date is printed on the cover of each volume.
LEGAL STATUS

The contents of the Federal Register are required to be judicially noticed (44
U.S.C. 1507). The Code of Federal Regulations is prima facie evidence of the text
of the original documents (44 U.S.C. 1510).

HOW TO USE THE CODE OF FEDERAL REGULATIONS

The Code of Federal Regulations is kept up to date by the individual issues
of the Federal Register. These two publications must be used together to deter-
mine the latest version of any given rule.

To determine whether a Code volume has been amended since its revision date
(in this case, July 1, 2003), consult the ‘“‘List of CFR Sections Affected (LSA),”
which is issued monthly, and the ‘“‘Cumulative List of Parts Affected,”” which
appears in the Reader Aids section of the daily Federal Register. These two lists
will identify the Federal Register page number of the latest amendment of any
given rule.

EFFECTIVE AND EXPIRATION DATES

Each volume of the Code contains amendments published in the Federal Reg-
ister since the last revision of that volume of the Code. Source citations for
the regulations are referred to by volume number and page number of the Federal
Register and date of publication. Publication dates and effective dates are usu-
ally not the same and care must be exercised by the user in determining the
actual effective date. In instances where the effective date is beyond the cut-
off date for the Code a note has been inserted to reflect the future effective
date. In those instances where a regulation published in the Federal Register
states a date certain for expiration, an appropriate note will be inserted following
the text.

OMB CONTROL NUMBERS
The Paperwork Reduction Act of 1980 (Pub. L. 96-511) requires Federal agencies
to display an OMB control number with their information collection request.
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Many agencies have begun publishing numerous OMB control numbers as amend-
ments to existing regulations in the CFR. These OMB numbers are placed as
close as possible to the applicable recordkeeping or reporting requirements.

OBSOLETE PROVISIONS

Provisions that become obsolete before the revision date stated on the cover
of each volume are not carried. Code users may find the text of provisions in
effect on a given date in the past by using the appropriate numerical list of
sections affected. For the period before January 1, 2001, consult either the List
of CFR Sections Affected, 1949-1963, 1964-1972, 1973-1985, or 1986-2000, published
in 11 separate volumes. For the period beginning January 1, 2001, a ‘“‘List of CFR
Sections Affected” is published at the end of each CFR volume.

INCORPORATION BY REFERENCE

What is incorporation by reference? Incorporation by reference was established
by statute and allows Federal agencies to meet the requirement to publish regu-
lations in the Federal Register by referring to materials already published else-
where. For an incorporation to be valid, the Director of the Federal Register
must approve it. The legal effect of incorporation by reference is that the mate-
rial is treated as if it were published in full in the Federal Register (5 U.S.C.
552(a)). This material, like any other properly issued regulation, has the force
of law.

What is a proper incorporation by reference? The Director of the Federal Register
will approve an incorporation by reference only when the requirements of 1 CFR
part 51 are met. Some of the elements on which approval is based are:

(a) The incorporation will substantially reduce the volume of material pub-
lished in the Federal Register.

(b) The matter incorporated is in fact available to the extent necessary to
afford fairness and uniformity in the administrative process.

(c) The incorporating document is drafted and submitted for publication in
accordance with 1 CFR part 51.

Properly approved incorporations by reference in this volume are listed in the
Finding Aids at the end of this volume.

What if the material incorporated by reference cannot be found? If you have any
problem locating or obtaining a copy of material listed in the Finding Aids of
this volume as an approved incorporation by reference, please contact the agency
that issued the regulation containing that incorporation. If, after contacting the
agency, you find the material is not available, please notify the Director of the
Federal Register, National Archives and Records Administration, Washington DC
20408, or call (202) 741-6010.

CFR INDEXES AND TABULAR GUIDES

A subject index to the Code of Federal Regulations is contained in a separate
volume, revised annually as of January 1, entitled CFR INDEX AND FINDING AIDS.
This volume contains the Parallel Table of Statutory Authorities and Agency
Rules (Table 1). A list of CFR titles, chapters, and parts and an alphabetical
list of agencies publishing in the CFR are also included in this volume.

An index to the text of “Title 3—The President’ is carried within that volume.

The Federal Register Index is issued monthly in cumulative form. This index
is based on a consolidation of the “Contents’ entries in the daily Federal Reg-
ister.

A List of CFR Sections Affected (LSA) is published monthly, keyed to the
revision dates of the 50 CFR titles.



REPUBLICATION OF MATERIAL

There are no restrictions on the republication of material appearing in the
Code of Federal Regulations.

INQUIRIES

For a legal interpretation or explanation of any regulation in this volume,
contact the issuing agency. The issuing agency’s name appears at the top of
odd-numbered pages.

For inquiries concerning CFR reference assistance, call 202-741-6000 or write
to the Director, Office of the Federal Register, National Archives and Records
Administration, Washington, DC 20408 or e-mail info@fedreg.nara.gov.

SALES

The Government Printing Office (GPO) processes all sales and distribution of
the CFR. For payment by credit card, call toll free, 866-512-1800 or DC area, 202-
512-1800, M-F, 8 a.m. to 4 p.m. e.s.t. or fax your order to 202-512-2250, 24 hours
a day. For payment by check, write to the Superintendent of Documents, Attn:
New Orders, P.O. Box 371954, Pittsburgh, PA 15250-7954. For GPO Customer Serv-
ice call 202-512-1803.

ELECTRONIC SERVICES

The full text of the Code of Federal Regulations, The United States Govern-
ment Manual, the Federal Register, Public Laws, Public Papers, Weekly Compila-
tion of Presidential Documents and the Privacy Act Compilation are available
in electronic format at www.access.gpo.gov/nara (‘‘GPO Access’’). For more infor-
mation, contact Electronic Information Dissemination Services, U.S. Govern-
ment Printing Office. Phone 202-512-1530, or 888-293-6498 (toll-free). E-mail,
gpoaccess@gpo.gov.

The Office of the Federal Register also offers a free service on the National
Archives and Records Administration’s (NARA) World Wide Web site for public
law numbers, Federal Register finding aids, and related information. Connect
to NARA'’s web site at www.archives.gov/federal register. The NARA site also
contains links to GPO Access.

RAYMOND A. MOSLEY,
Director,
Office of the Federal Register.
July 1, 2003.






THIS TITLE

Title 29—LABOR is composed of nine volumes. The parts in these volumes are
arranged in the following order: parts 0-99, parts 100-499, parts 500-899, parts 900-
1899, parts 1900-1910.999, part 1910.1000-End, parts 1911-1925, part 1926, and part 1927
to end. The contents of these volumes represent all current regulations codified
under this title as of July 1, 2003.

The OMB control numbers for title 29 CFR part 1910 appear in §1910.8. For
the convenience of the user, §1910.8 appears in the Finding Aids section of the
volume containing §1910.1000 to the end.

Subject indexes appear following the occupational safety and health standards
(part 1910), and following the safety and health regulations for: Longshoring (part
1918), Gear Certification (part 1919), and Construction (part 1926).
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(This book contains part 1927 to End)
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NESS O e 2200
CHAPTER XXV—Employee Benefits Security Administration,
Department of Labor ... 2509
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VI and VII; 41 CFR chapters 50, 60, and 61; and 48 CFR chapter 29. For ‘‘Standards for a Merit
System of Personnel Administration’: See 5 CFR part 900, subpart F.
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PART 1927 [RESERVED]

PART 1928—OCCUPATIONAL SAFE-
TY AND HEALTH STANDARDS FOR
AGRICULTURE

Subpart A—General

Sec.
1928.1 Purpose and scope.

Subpart B—Applicability of Standards

1928.21 Applicable standards in 29 CFR part
1910.

Subpart C—Roll-Over Protective Structures

1928.51 Roll-over protective structures
(ROPS) for tractors, used in agricultural
operations.

APPENDIX A TO SUBPART C—EMPLOYEE OPER-
ATING INSTRUCTIONS

Subpart D—Safety for Agricultural
Equipment

1928.57 Guarding of farm field equipment,
farmstead equipment, and cotton gins.

Subparts E-H [Reserved]

Subpart I—General Environmental Controls

1928.110 Field sanitation.
Subparts J-L [Reserved]
Subpart M—Occupational Health

1928.1027 Cadmium.

AUTHORITY: Secs. 4, 6, 8, Occupational Safe-
ty and Health Act of 1970 (29 U.S.C. 653, 655,
657); Secretary of Labor’s Order Nos. 12-71 (36
FR 8754), 8-76 (41 FR 25059), 9-83 (48 FR 35736),
or 1-90 (55 FR 9033), as applicable; 29 CFR
part 1911.

Section 1928.21 also issued under Sec. 29,
Hazardous Materials Transportation Uni-
form Safety Act of 1990 (Public Law 101-615,
104 Stat. 3244 (49 U.S.C. 1801-1819 and 5 U.S.C.
553).

SOURCE: 40 FR 18257, Apr. 25, 1975, unless
otherwise noted.

Subpart A—General

§1928.1 Purpose and scope.

This part contains occupational safe-
ty and health standards applicable to
agricultural operations.

Subpart B—Applicability of
Standards

§1928.21 Applicable standards in 29
CFR part 1910.

(a) The following standards in part
1910 of this chapter shall apply to agri-
cultural operations:

(1) Temporary labor camps—§1910.142;

(2) Storage and handling of anhy-
drous ammonia—§1910.111 (a) and (b);

(3) Logging operations—§1910.266;

(4) Slow-moving vehicles—§1910.145;

5) Hazard communication—
§1910.1200;

(6) Cadmium—=§1910.1027.

(7) Retention of DOT markings, plac-
ards and labels —§1910.1201.

(b) Except to the extent specified in
paragraph (a) of this section, the stand-
ards contained in subparts B through T
and subpart Z of part 1910 of this title
do not apply to agricultural oper-
ations.

(Section 1928.21 contains a collection of in-
formation which has been approved by the
Office of Management and Budget under
OMB control number 1218-0072)

[40 FR 18257, Apr. 25, 1975, as amended at 42
FR 38569, July 29, 1977; 52 FR 31886, Aug. 24,
1987; 59 FR 36700, July 19, 1994; 59 FR 51748,
Oct. 12, 1994; 61 FR 5510, Feb. 13, 1996; 61 FR
9255, Mar. 7, 1996]

Subpart C—Roll-Over Protective
Structures

§1928.51 Roll-over protective struc-
tures (ROPS) for tractors used in
agricultural operations.

(a) Definitions. As used in this sub-
part—

Agricultural tractor means a two-or
four-wheel drive type vehicle, or track
vehicle, of more than 20 engine horse-
power, designed to furnish the power to
pull, carry, propel, or drive implements
that are designed for agriculture. All
self-propelled implements are excluded.

Low profile tractor means a wheeled
tractor possessing the following char-
acteristics:

(1) The front wheel spacing is equal
to the rear wheel spacing, as measured
from the centerline of each right wheel
to the centerline of the corresponding
left wheel.
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(2) The clearance from the bottom of
the tractor chassis to the ground does
not exceed 18 inches.

(3) The highest point of the hood does
not exceed 60 inches, and

(4) The tractor is designed so that the
operator straddles the transmission
when seated.

Tractor weight includes the protective
frame or enclosure, all fuels, and other
components required for normal use of
the tractor. Ballast shall be added as
necessary to achieve a minimum total
weight of 110 Ib. (50.0 kg.) per max-
imum power take-off horsepower at the
rated engine speed or the maximum
gross vehicle weight specified by the
manufacturer, whichever is the great-
est. Front end weight shall be at least
25 percent of the tractor test weight. In
case power take-off horsepower is not
available, 95 percent of net engine
flywheel horsepower shall be used.

(b) General requirements. Agricultural
tractors manufactured after October
25, 1976, shall meet the following re-
quirements:

(1) Roll-over protective structures
(ROPS). A roll-over protective struc-
tures (ROPS) shall be provided by the
employer for each tractor operated by
an employee. Except as provided in
paragraph (b)(5) of this section, ROPS
used on wheel-type tractors shall meet
the test and performance requirements
of the American Society of Agricul-
tural Engineers Standard (ASAE)
Standard S306.3-1974 entitled “‘Protec-
tive Frame for Agricultural Tractors—
Test Procedures and Performance Re-
quirements” and Society of Auto-
motive Engineers (SAE) Standard J334-
1970, entitled ‘“‘Protective Frame Test
Procedures and Performance Require-
ments’’ (formerly codified in 29 CFR
1928.52); or ASAE Standard S336.1-1974,
entitled “Protective Enclosures for Ag-
ricultural Tractors—Test Procedures
and Performance Requirements’” and
SAE J168-1970, entitled ‘‘Protective
Enclosures—Test Procedures and Per-
formance Requirements” (formerly
codified in 29 CFR 1928.53)1; or

1ln March 1977, the American Society of
Agricultural Engineers merged S306 and
S336, along with Standard 305, entitled ““Op-
erator Protection for Wheel Type Agricul-
tural Tractors,” into ASAE S383, which ad-
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§1926.1002 of OSHA’s construction
standards. These ASAE and SAE stand-
ards are incorporated by reference and
have been approved by the Director of
the Federal Register in accordance
with 5 U.S.C. 552(a) and 1 CFR part 51.
Copies may be obtained from either the
American Society of Agricultural En-
gineers Standard, 2950 Niles Road, Post
Office Box 229, St. Joseph, MI 49085, or
the Society of Automotive Engineers,
485 Lexington Avenue, New York, NY
10017. Copies may be inspected at the
OSHA Docket Office, U.S. Department
of Labor, 200 Constitution Ave., NW.,
Room N2634, or at the Office of the
Federal Register, 800 North Capitol St.,
NW., Suite 700, Washington, D.C. ROPS
used on track-type tractors shall meet
the test and performance requirements
of §1926.1001 of this title.

(2) Seatbelts. (i) Where ROPS are re-
quired by this section, the employer
shall:

(A) Provide each tractor with a seat-
belt which meets the requirements of
this paragraph;

(B) Ensure that each employee uses
such seatbelt while the tractor is mov-
ing; and

(C) Ensure that each employee
tightens the seatbelt sufficiently to
confine the employee to the protected
area provided by the ROPS.

(ii) Each seatbelt shall meet the re-
quirements set forth in Society of
Automotive Engineers Standard SAE
J4C, 1965 Motor Vehicle Seat Belt As-
semblies, 2 except as noted hereafter:

(A) Where a suspended seat is used,
the seatbelt shall be fastened to the
movable portion of the seat to accom-
modate a ride motion of the operator.

(B) The seatbelt anchorage shall be
capable of withstanding a static tensile
load of 1,000 pounds (453.6 kg) at 45 de-
grees to the horizontal equally divided
between the anchorages. The seat
mounting shall be capable of with-
standing this load plus a load equal to
four times the weight of all applicable
seat components applied at 45 degrees
to the horizontal in a forward and up-
ward direction. In addition, the seat

dresses ROPS for wheeled agricultural trac-
tors.

2Copies may be obtained from the Society
of Automotive Engineers, 400 Commonwealth
Drive, Warrendale, PA 15096.
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mounting shall be capable of with-
standing a 500 pound (226.8 kg) belt load
plus two times the weight of all appli-
cable seat components both applied at
45 degrees to the horizontal in and up-
ward and rearward direction. Floor and
seat deformation is acceptable pro-
vided there is not structural failure or
release of the seat adjusted mechanism
or other locking device.

(C) The seatbelt webbing material
shall have a resistance to acids, alka-
lies, mildew, aging, moisture, and sun-
light equal to or better than that of
untreated polyester fiber.

(3) Protection from spillage. Batteries,
fuel tanks, oil reservoirs, and coolant
systems shall be constructed and lo-
cated or sealed to assure that spillage
will not occur which may come in con-
tact with the operator in the event of
an upset.

(4) Protection from sharp surfaces. All
sharp edges and corners at the opera-
tor’s station shall be designed to mini-
mize operator injury in the event of an
upset.

(5) Exempted uses. Paragraphs (b)(1)
and (b)(2) of this section do not apply
to the following uses:

(i) Low profile tractors while they are
used in orchards, vineyards or hop
yards where the vertical clearance re-
quirements would substantially inter-
fere with normal operations, and while
their use is incidental to the work per-
formed therein.

(i) Low profile tractors while used in-
side a farm building or greenhouse in
which the vertical clearance is insuffi-
cient to allow a ROPS equipped tractor
to operate, and while their use is inci-
dental to the work performed therein.

(iii) Tractors while used with mount-
ed equipment which is incompatible
with ROPS (e.g. cornpickers, cotton
strippers, vegetable pickers and fruit
harvesters).

(6) Remounting. Where ROPS are re-
moved for any reason, they shall be re-
mounted so as to meet the require-
ments of this paragraph.

(c) Labeling. Each ROPS shall have a
label, permanently affixed to the struc-
ture, which states:

(1) Manufacturer’s or
name and address;

(2) ROPS model number, if any;

fabricator’s

§1928.57

(3) Tractor makes, models, or series
numbers that the structure is designed
to fit; and

(4) That the ROPS model was tested
in accordance with the requirements of
this subpart.

(d) Operating instructions. Every em-
ployee who operates an agricultural
tractor shall be informed of the oper-
ating practices contained in appendix
A of this part and of any other prac-
tices dictated by the work environ-
ment. Such information shall be pro-
vided at the time of initial assignment
and at least annually thereafter.

[40 FR 18257, Apr. 25, 1975, as amended at 61
FR 9255, Mar. 7, 1996]

APPENDIX A TO SUBPART C OF PART
1928—EMPLOYEE  OPERATING IN-
STRUCTIONS

1. Securely fasten your seat belt if the trac-
tor has a ROPS.
2. Where possible, avoid operating the trac-

tor near ditches, embankments, and
holes.
3. Reduce speed when turning, crossing

slopes, and on rough, slick, or muddy
surfaces.

4. Stay off slopes too steep for safe oper-
ation.

5. Watch where you are going, especially at
row ends, on roads, and around trees.

6. Do not permit others to ride.

7. Operate the tractor smoothly—no jerky
turns, starts, or stops.

8. Hitch only to the drawbar and hitch points
recommended by tractor manufacturers.

9. When tractor is stopped, set brakes se-
curely and use park lock if available.

Subpart D—Safety for Agricultural
Equipment

§1928.57 Guarding of farm field equip-
ment, farmstead equipment, and
cotton gins.

(a) General—(1) Purpose. The purpose
of this section is to provide for the pro-
tection of employees from the hazards
associated with moving machinery
parts of farm field equipment, farm-
stead equipment, and cotton gins used
in any agricultural operation.

(2) Scope. Paragraph (a) of this sec-
tion contains general requirements
which apply to all covered equipment.
In addition, paragraph (b) of this sec-
tion applies to farm field equipment,
paragraph (c) of this section applies to
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farmstead equipment, and paragraph
(d) of this section applies to cotton
gins.

(3) Application. This section applies to
all farm field equipment, farmstead
equipment, and cotton gins, except
that paragraphs (b)(2), (b)(3), and
BY@A(ID(A), and (c)(2), (c)@), and
(©)(4)(ii)(A) do not apply to equipment
manufactured before October 25, 1976.

(4) Effective date. This section takes
effect on October 25, 1976, except that
paragraph (d) of this section is effec-
tive on June 30, 1977.

(5) Definitions—Cotton gins are sys-
tems of machines which condition seed
cotton, separate lint from seed, convey
materials, and package lint cotton.

Farm field equipment means tractors
or implements, including self-propelled
implements, or any combination there-
of used in agricultural operations.

Farmstead equipment means agricul-
tural equipment normally used in a
stationary manner. This includes, but
is not limited to, materials handling
equipment and accessories for such
equipment whether or not the equip-
ment is an integral part of a building.

Ground driven components are compo-
nents which are powered by the turning
motion of a wheel as the equipment
travels over the ground.

A guard or shield is a barrier designed
to protect against employee contact
with a hazard created by a moving ma-
chinery part.

Power take-off shafts are the shafts
and knuckles between the tractor, or
other power source, and the first gear
set, pulley, sprocket, or other compo-
nents on power take-off shaft driven
equipment.

(6) Operating instructions. At the time
of initial assignment and at least annu-
ally thereafter, the employer shall in-
struct every employee in the safe oper-
ation and servicing of all covered
equipment with which he is or will be
involved, including at least the fol-
lowing safe operating practices:

(i) Keep all guards in place when the
machine is in operation;

(ii) Permit no riders on farm field
equipment other than persons required
for instruction or assistance in ma-
chine operation;

(iii) Stop engine, disconnect the
power source, and wait for all machine

10

29 CFR Ch. XVII (7-1-03 Edition)

movement to stop before servicing, ad-
justing, cleaning, or unclogging the
equipment, except where the machine
must be running to be properly serv-
iced or maintained, in which case the
employer shall instruct employees as
to all steps and procedures which are
necessary to safely service or maintain
the equipment;

(iv) Make sure everyone is clear of
machinery before starting the engine,
engaging power, or operating the ma-
chine;

(v) Lock out electrical power before
performing maintenance or service on
farmstead equipment.

(7) Methods of guarding. Except as
otherwise provided in this subpart,
each employer shall protect employees
from coming into contact with hazards
created by moving machinery parts as
follows:

(i) Through the installation and use
of a guard or shield or guarding by lo-
cation;

(i) Whenever a guard or shield or
guarding by location is infeasible, by
using a guardrail or fence.

(8) Strength and design of guards. (i)
Where guards are used to provide the
protection required by this section,
they shall be designed and located to
protect against inadvertent contact
with the hazard being guarded.

(ii) Unless otherwise specified, each
guard and its supports shall be capable
of withstanding the force that a 250
pound individual, leaning on or falling
against the guard, would exert upon
that guard.

(iii) Guards shall be free from burrs,
sharp edges, and sharp corners, and
shall be securely fastened to the equip-
ment or building.

(9) Guarding by location. A component
is guarded by location during oper-
ation, maintenance, or servicing when,
because of its location, no employee
can inadvertently come in contact with
the hazard during such operation,
maintenance, or servicing. Where the
employer can show that any exposure
to hazards results from employee con-
duct which constitutes an isolated and
unforeseeable event, the component
shall also be considered guarded by lo-
cation.

(10) Guarding by railings. Guardrails
or fences shall be capable of protecting
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against employees inadvertently enter-
ing the hazardous area.

(11) Servicing and maintenance. When-
ever a moving machinery part presents
a hazard during servicing or mainte-
nance, the engine shall be stopped, the
power source disconnected, and all ma-
chine movement stopped before serv-
icing or maintenance is performed, ex-
cept where the employer can establish
that:

(i) The equipment must be running to
be properly serviced or maintained;

(ii) The equipment cannot be serviced
or maintained while a guard or guards
otherwise required by this standard are
in place; and

(iii) The servicing or maintenance
can be safely performed.

(b) Farm field equipment—(1) Power
take-off guarding. (i) All power take-off
shafts, including rear, mid- or side-
mounted shafts, shall be guarded either
by a master shield, as provided in para-
graph (b)(1)(ii) of this section, or by
other protective guarding.

(if) All tractors shall be equipped
with an agricultural tractor master
shield on the rear power take-off ex-
cept where removal of the tractor mas-
ter shield is permitted by paragraph
(b)(1)(iii) of this section. The master
shield shall have sufficient strength to
prevent permanent deformation of the
shield when a 250 pound operator
mounts or dismounts the tractor using
the shield as a step.

(iii) Power take-off driven equipment
shall be guarded to protect against em-
ployee contact with positively driven
rotating members of the power drive
system. Where power take-off driven
equipment is of a design requiring re-
moval of the tractor master shield, the
equipment shall also include protec-
tion from that portion of the tractor
power take-off shaft which protrudes
from the tractor.

(iv) Signs shall be placed at promi-
nent locations on tractors and power
take-off driven equipment specifying
that power drive system safety shields
must be kept in place.

(2) Other power transmission compo-
nents. (i) The mesh or nip-points of all
power driven gears, belts, chains,
sheaves, pulleys, sprockets, and idlers
shall be guarded.
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(ii) AIll revolving shafts, including
projections such as bolts, keys, or set
screws, shall be guarded, except
smooth shaft ends protruding less than
one-half the outside diameter of the
shaft and its locking means.

(iii) Ground driven components shall
be guarded in accordance with para-
graphs (b)(2)(i) and (b)(2)(ii) of this sec-
tion if any employee may be exposed to
them while the drives are in motion.

(3) Functional components. Functional
components, such as snapping or husk-
ing rolls, straw spreaders and choppers,
cutterbars, flail rotors, rotary beaters,
mixing augers, feed rolls, conveying
augers, rotary tillers, and similar
units, which must be exposed for prop-
er function, shall be guarded to the
fullest extent which will not substan-
tially interfere with normal func-
tioning of the component.

(4) Access to moving parts. (i) Guards,
shields, and access doors shall be in
place when the equipment is in oper-
ation.

(ii) Where removal of a guard or ac-
cess door will expose an employee to
any component which continues to ro-
tate after the power is disengaged, the
employer shall provide, in the imme-
diate area, the following:

(A) A readily visible or audible warn-
ing of rotation; and

(B) A safety sign warning the em-
ployee to:

(1) Look and listen for evidence of ro-
tation; and

(2) Not remove the guard or access
door until all components have
stopped.

(c) Farmstead equipment—(1) Power
take-off guarding. (i) All power take-off
shafts, including rear, mid-, or side-
mounted shafts, shall be guarded either
by a master shield as provided in para-
graph (b)(1)(ii) of this section or other
protective guarding.

(ii) Power take-off driven equipment
shall be guarded to protect against em-
ployee contact with positively driven
rotating members of the power drive
system. Where power take-off driven
equipment is of a design requiring re-
moval of the tractor master shield, the
equipment shall also include protec-
tion from that portion of the tractor
power take-off shaft which protrudes
from the tractor.
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(iii) Signs shall be placed at promi-
nent locations on power take-off driven
equipment specifying that power drive
system safety shields must be kept in
place.

(2) Other power transmission compo-
nents. (i) The mesh or nip-points of all
power driven gears, belts, chains,
sheaves, pulleys, sprockets, and idlers
shall be guarded.

(ii) All revolving shafts, including
projections such as bolts, keys, or set
screws, shall be guarded, with the ex-
ception of:

(A) Smooth shafts and shaft ends
(without any projecting bolts, keys, or
set screws), revolving at less than 10
rpm, on feed handling equipment used
on the top surface of materials in bulk
storage facilities; and

(B) Smooth shaft ends protruding
less than one-half the outside diameter
of the shaft and its locking means.

(3) Functional components. (i) Func-
tional components, such as choppers,
rotary beaters, mixing augers, feed
rolls, conveying augers, grain spread-
ers, stirring augers, sweep augers, and
feed augers, which must be exposed for
proper function, shall be guarded to the
fullest extent which will not substan-
tially interfere with the normal func-
tioning of the component.

(i) Sweep arm material gathering
mechanisms used on the top surface of
materials within silo structures shall
be guarded. The lower or leading edge
of the guard shall be located no more
than 12 inches above the material sur-
face and no less than 6 inches in front
of the leading edge of the rotating
member of the gathering mechanism.
The guard shall be parallel to, and ex-
tend the fullest practical length of, the
material gathering mechanism.

(iii) Exposed auger flighting on port-
able grain augers shall be guarded with
either grating type guards or solid baf-
fle style covers as follows:

(A) The largest dimensions or open-
ings in grating type guards through
which materials are required to flow
shall be 4% inches. The area of each
opening shall be no larger than 10
square inches. The opening shall be lo-
cated no closer to the rotating
flighting than 2%z inches.

(B) Slotted openings in solid baffle
style covers shall be no wider than 1%
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inches, or closer than 3% inches to the
exposed flighting.

(4) Access to moving parts. (i) Guards,
shields, and access doors shall be in
place when the equipment is in oper-
ation.

(ii) Where removal of a guard or ac-
cess door will expose an employee to
any component which continues to ro-
tate after the power is disengaged, the
employer shall provide, in the imme-
diate area, the following:

(A) A readily visible or audible warn-
ing of rotation; and

(B) A safety sign warning the em-
ployee to:

(1) Look and listen for evidence of ro-
tation; and

(2) Not remove the guard or access
door until all components have
stopped.

(5) Electrical disconnect means. (i) Ap-
plication of electrical power from a lo-
cation not under the immediate and ex-
clusive control of the employee or em-
ployees maintaining or servicing equip-
ment shall be prevented by:

(A) Providing an exclusive, positive
locking means on the main switch
which can be operated only by the em-
ployee or employees performing the
maintenance or servicing; or

(B) In the case of material handling
equipment located in a bulk storage
structure, by physically locating on
the equipment an electrical or mechan-
ical means to disconnect the power.

(ii) All circuit protection devices, in-
cluding those which are an integral
part of a motor, shall be of the manual
reset type, except where:

(A) The employer can establish that
because of the nature of the operation,
distances involved, and the amount of
time normally spent by employees in
the area of the affected equipment, use
of the manual reset device would be in-
feasible;

(B) There is an electrical disconnect
switch available to the employee with-
in 15 feet of the equipment upon which
maintenance or service is being per-
formed; and

(C) A sign is prominently posted near
each hazardous component which
warns the employee that, unless the
electrical disconnect switch is utilized,
the motor could automatically reset
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while the employee is working on the
hazardous component.

(d) Cotton ginning equipment—(1)
Power transmission components. (i) The
main drive and miscellaneous drives of
gin stands shall be completely en-
closed, guarded by location, or guarded
by railings (consistent with the re-
quirements of paragraph (a)(7) of this
section). Drives between gin stands
shall be guarded so as to prevent access
to the area between machines.

(ii) When guarded by railings, any
hazardous component within 15 hori-
zontal inches of the rail shall be com-
pletely enclosed. Railing height shall
be approximately 42 inches off the
floor, platform, or other working sur-
face, with a midrail between the top-
rail and the working surface. Panels
made of materials conforming to the
requirements in Table D-1, or equiva-
lent, may be substituted for midrails.
Guardrails shall be strong enough to
withstand at least 200 pounds force on
the toprail.

(iii) Belts guarded by railings shall
be inspected for defects at least daily.
The machinery shall not be operated
until all defective belts are replaced.

TABLE D—1—EXAMPLES OF MINIMUM
REQUIREMENTS FOR GUARD PANEL MATERIALS

Clearance from rl{wzlgrsztr ggggr?ﬁ’g
Material m?lvlng_ part at opening al- | standard)
a iﬁg;]rgg)(ln lowable (in or
inches) thickness
Woven wire ...... Y8 16

Y2
2
Y2
2
Y2
2

16
12
18
13
20
14
22
22
@)
™)

Expanded metal
Perforated metal
Sheet metal

Plastic

1Tensile strength of 10,000 Ib/in2

(iv) Pulleys of V-belt drives shall be
completely enclosed or guarded by lo-
cation whether or not railings are
present. The open end of the pulley
guard shall be not less than 4 inches
from the periphery of the pulleys.

(v) Chains and sprockets shall be
completely enclosed, except that they
may be guarded by location if the bear-
ings are packed or if accessible exten-
sion lubrication fittings are used.
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(vi) Where complete enclosure of a
component is likely to cause a fire haz-
ard due to excessive deposits of lint,
only the face section of nip-point and
pulley guards is required. The guard
shall extend at least 6 inches beyond
the rim of the pulley on the in-running
and off-running sides of the belt, and at
least 2 inches from the rim and face of
the pulley in all other directions.

(vii) Projecting shaft ends not guard-
ed by location shall present a smooth
edge and end, shall be guarded by non-
rotating caps or safety sleeves, and
may not protrude more than one-half
the outside diameter of the shaft.

(viii) In power plants and power de-
velopment rooms where access is lim-
ited to authorized personnel, guard
railings may be used in place of guards
or guarding by location. Authorized
employees having access to power
plants and power development rooms
shall be instructed in the safe oper-
ation and maintenance of the equip-
ment in accordance with paragraph
(a)(6) of this section.

(2) Functional components. (i) Gin
stands shall be provided with a perma-
nently installed guard designed to pre-
clude contact with the gin saws while
in motion. The saw blades in the roll
box shall be considered guarded by lo-
cation if they do not extend through
the ginning ribs into the roll box when
the breast is in the out position.

(if) Moving saws on lint cleaners
which have doors giving access to the
saws shall be guarded by fixed barrier
guards or their equivalent which pre-
vent direct finger or hand contact with
the saws while the saws are in motion.

(iii) An interlock shall be installed
on all balers so that the upper gates
cannot be opened while the tramper is
operating.

(iv) Top panels of burr extractors
shall be hinged and equipped with a
sturdy positive latch.

(v) AIll accessible screw conveyors
shall be guarded by substantial covers
or gratings, or with an inverted hori-
zontally slotted guard of the trough
type, which will prevent employees
from coming into contact with the
screw conveyor. Such guards may con-
sist of horizontal bars spaced so as to
allow material to be fed into the con-
veyor, and supported by arches which
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are not more than 8 feet apart. Screw
conveyors under gin stands shall be
considered guarded by location.

(3) Warning device. A warning device
shall be installed in all gins to provide
an audible signal which will indicate to
employees that any or all of the ma-
chines comprising the gin are about to
be started. The signal shall be of suffi-
cient volume to be heard by employees,
and shall be sounded each time before
starting the gin.

[41 FR 10195, Mar. 9, 1976; 41 FR 11022, Mar. 16,
1976; 41 FR 22268, June 2, 1976, as amended at
41 FR 46598, Oct. 22, 1976]

Subparts E-H [Reserved]

Subpart —General Environmental
Controls

§1928.110 Field sanitation.

(a) Scope. This section shall apply to
any agricultural establishment where
eleven (11) or more employees are en-
gaged on any given day in hand-labor
operations in the field.

(b) Definitions. Agricultural employer
means any person, corporation, asso-
ciation, or other legal entity that:

(i) Owns or operates an agricultural
establishment;

(i) Contracts with the owner or oper-
ator of an agricultural establishment
in advance of production for the pur-
chase of a crop and exercises substan-
tial control over production; or

(iii) Recruits and supervises employ-
ees or is responsible for the manage-
ment and condition of an agricultural
establishment.

Agricultural establishment is a busi-
ness operation that uses paid employ-
ees in the production of food, fiber, or
other materials such as seed, seedlings,
plants, or parts of plants.

Hand-labor operations means agricul-
tural activities or agricultural oper-
ations performed by hand or with hand
tools. Except for purposes of paragraph
(c)(2)(iii) of this section, hand-labor op-
erations also include other activities or
operations performed in conjunction
with hand labor in the field. Some ex-
amples of hand-labor operations are the
hand-cultivation, hand-weeding, hand-
planting and hand-harvesting of vege-
tables, nuts, fruits, seedlings or other
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crops, including mushrooms, and the
hand packing of produce into con-
tainers, whether done on the ground,
on a moving machine or in a temporary
packing shed located in the field.
Hand-labor does not include such ac-
tivities as logging operations, the care
or feeding of livestock, or hand-labor
operations in permanent structures
(e.g., canning facilities or packing
houses).

Handwashing facility means a facility
providing either a basin, container, or
outlet with an adequate supply of pota-
ble water, soap and single-use towels.

Potable water means water that meets
the standards for drinking purposes of
the state or local authority having ju-
risdiction or water that meets the
quality standards prescribed by the
U.S. Environmental Protection Agen-
cy’s National Interim Primary Drink-
ing Water Regulations, published in 40
CFR part 141.

Toilet facility means a fixed or port-
able facility designed for the purpose of
adequate collection and containment
of the products of both defecation and
urination which is supplied with toilet
paper adequate to employee needs. Toi-
let facility includes biological, chem-
ical, flush and combustion toilets and
sanitary privies.

(c) Requirements. Agricultural em-
ployers shall provide the following for
employees engaged in hand-labor oper-
ations in the field, without cost to the
employee:

(1) Potable drinking water. (i) Potable
water shall be provided and placed in
locations readily accessible to all em-
ployees.

(ii) The water shall be suitably cool
and in sufficient amounts, taking into
account the air temperature, humidity
and the nature of the work performed,
to meet the needs of all employees.

(iii) The water shall be dispensed in
single-use drinking cups or by foun-
tains. The use of common drinking
cups or dippers is prohibited.

(2) Toilet and handwashing facilities.
(i) One toilet facility and one hand-
washing facility shall be provided for
each twenty (20) employees or fraction
thereof, except as stated in paragraph
(©)(2)(v) of this section.

(ii) Toilet facilities shall be ade-
quately ventilated, appropriately
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screened, have self-closing doors that
can be closed and latched from the in-
side and shall be constructed to insure
privacy.

(iii) Toilet and handwashing facili-
ties shall be accessibly located and in
close proximity to each other. The fa-
cilities shall be located within a one-
quarter-mile walk of each hand labor-
er’s place of work in the field.

(iv) Where due to terrain it is not fea-
sible to locate facilities as required
above, the facilities shall be located at
the point of closest vehicular access.

(v) Toilet and handwashing facilities
are not required for employees who
perform field work for a period of three
(3) hours or less (including transpor-
tation time to and from the field) dur-
ing the day.

(3) Maintenance. Potable drinking
water and toilet and handwashing fa-
cilities shall be maintained in accord-
ance with appropriate public health
sanitation practices, including the fol-
lowing:

(i) Drinking water containers shall be
constructed of materials that maintain
water quality, shall be refilled daily or
more often as necessary, shall be kept
covered and shall be regularly cleaned.

(if) Toilet facilities shall be oper-
ational and maintained in clean and
sanitary condition.

(iiif) Handwashing facilities shall be
refilled with potable water as nec-
essary to ensure an adequate supply
and shall be maintained in a clean and
sanitary condition; and

(iv) Disposal of wastes from facilities
shall not cause unsanitary conditions.

(4) Reasonable use. The employer shall
notify each employee of the location of
the sanitation facilities and water and
shall allow each employee reasonable
opportunities during the workday to
use them. The employer also shall in-
form each employee of the importance
of each of the following good hygiene
practices to minimize exposure to the
hazards in the field of heat, commu-
nicable diseases, retention of urine and
agrichemical residues:

(i) Use the water and facilities pro-
vided for drinking, handwashing and
elimination;

(i) Drink water frequently and espe-
cially on hot days;

§1949.1

(iii) Urinate as frequently as nec-
essary;

(iv) Wash hands both before and after
using the toilet; and

(v) Wash hands before eating and
smoking.

(d) Dates—(1) Effective date. This
standard shall take effect on May 30,
1987.

(2) Startup dates. Employers must
comply with the requirements of para-
graphs:

(i) Paragraph (c)(1), to provide pota-
ble drinking water, by May 30, 1987;

(i) Paragraph (c)(2), to provide hand-
washing and toilet facilities, by July
30, 1987;

(iii) Paragraph (c)(3), to provide
maintenance for toilet and handwash-
ing facilities, by July 30, 1987; and

(iv) Paragraph (c)(4), to assure rea-
sonable use, by July 30, 1987.

[52 FR 16095, May 1, 1987]
Subparts J-L [Reserved]

Subpart M—Occupational Health

§1928.1027 Cadmium.
See §1910.1027, Cadmium.
[61 FR 9255, Mar. 7, 1996]

PART 1949—OFFICE OF TRAINING
AND EDUCATION, OCCUPA-
TIONAL SAFETY AND HEALTH AD-
MINISTRATION

Subpart A—OSHA Training Institute

Sec.

1949.1
1949.2
1949.3
1949.4
1949.5

AUTHORITY: Secs. 8, 26, Occupational Safe-
ty and Health Act of 1970 (29 U.S.C. 657, 670);
31 U.S.C. 9701; Secretary of Labor’s Order No.
9-83 (48 FR 35736).

SOURCE: 49 FR 32066, Aug. 10, 1984, unless
otherwise noted.

Subpart A—OSHA Training Institute

§1949.1 Policy regarding tuition fees.

(@) The OSHA Training Institute
shall charge tuition fees for all private

Policy regarding tuition fees.
Definitions.

Schedule of fees.

Procedure for payment.
Refunds.
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sector Institute
courses.

(b) The following private sector stu-
dents shall be exempt from the pay-
ment of tuition fees.

(1) Associate members of Field Fed-
eral Safety and Health Councils.

(2) Students who are representatives
of foreign governments.

(3) Students attending courses which
are required by OSHA for the student
to maintain an existing designation of
OSHA certified outreach trainer.

(c) Additional exemptions may be
made by the Director of the OSHA
Training Institute on a case by case
basis if it is determined that the stu-
dents exempted are employed by a non-
profit organization and the granting of
an exemption from tuition would be in
the best interest of the occupational
safety and health program. Individuals
or organizations wishing to be consid-
ered for this exemption shall make ap-
plication to the Director of the OSHA
Training Institute in writing stating
the reasons for an exemption from pay-
ment of tuition.

[56 FR 28076, June 19, 1991]

§1949.2 Definitions.

Any term not defined herein shall
have the same meaning as given it in
the Act. As used in this subpart:

Private sector students means those
students attending the Institute who
are not employees of Federal, State, or
local governments.

§1949.3 Schedule of fees.

(a) Tuition fees will be computed on
the basis of the cost to the Government
for the Institute conduct of the course,
as determined by the Director of the
Institute.

(b) Total tuition charges for each
course will be set forth in the course
announcement.

students attending

§1949.4 Procedure for payment.

(a) Applications for Institute courses
shall be submitted to the Institute
Registrar’s office in accordance with
instructions issued by the Institute.

(b) Private sector personnel shall,
upon notification of their acceptance
by the Institute, submit a check pay-
able to ““U.S. Department of Labor” in
the amount indicated by the course an-
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nouncement prior to the commence-
ment of the course.

§1949.5 Refunds.

An applicant may withdraw an appli-
cation and receive full reimbursement
of the fee provided that written notifi-
cation to the Institute Registrar is
mailed no later than 14 days before the
commencement of the course for which
registration has been submitted.

PART  1952—APPROVED  STATE
PLANS FOR ENFORCEMENT OF
STATE STANDARDS

Subpart A—General Provisions and
Conditions

Sec.
1952.1
1952.2

Purpose and scope.

Definitions.

1952.3 Developmental plans.

1952.4 Injury and illness recording and re-
porting requirements.

1952.5 Awvailability of the plans.

1952.6 Partial approval of State plans.

1952.7 Product standards.

1952.8 Variations, tolerances, and exemp-
tions affecting the national defense.

1952.9 Variances affecting multi-state em-
ployers.

1952.10 Requirements for approval of State
posters.

1952.11 State and
ployee programs.

local government em-

Subpart B [Reserved]

Subpart C—South Carolina

1952.90 Description of the plan as initially
approved.

1952.91 Developmental schedule.

1952.92 Completion of developmental steps
and certification.

1952.93 Compliance staffing benchmarks.

1952.94 Final approval determination.

1952.95 Level of Federal enforcement.

1952.96 Where the plan may be inspected.

1952.97 Changes to approved plan.

Subpart D—Oregon

1952.100 Description of the plan as initially
approved.

1952.101 Developmental schedule.

1952.102 Completion of developmental steps
and certification.

1952.103 Compliance staffing benchmarks.

1952.104 [Reserved]

1952.105 Level of Federal enforcement.

1952.106 Where the plan may be inspected.

1952.107 Changes to approved plans.
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Subpart E—Utah

1952.110 Description of the plan as initially
approved.

1952.111 Developmental schedule.

1952.112 Completion of developmental steps
and certification.

1952.113 Compliance staffing benchmarks.

1952.114 Final approval determination.

1952.115 Level of Federal enforcement.

1952.116 Where the plan may be inspected.

1952.117 Changes to approved plans.

Subpart F—Washington

1952.120
1952.121
1952.122

Description of the plan.

Where the plan may be inspected.

Level of Federal enforcement.

1952.123 Developmental schedule.

1952.124 Completion of developmental steps
and certification.

1952.125 Changes to approved plans.

Subparts G-H [Reserved]

Subpart I—North Carolina

1952.150 Description of the plan as initially
approved.

1952.151 Developmental schedule.

1952.152 Completion of developmental steps
and certification.

1952.153 Compliance staffing benchmarks.

1952.154 Final approval determination.

1952.155 Level of Federal enforcement.

1952.156 Where the plan may be inspected.

1952.157 Changes to approved plan.

Subpart J—lowa

1952.160 Description of the plan as initially
approved.

1952.161 Developmental schedule.

1952.162 Completion of developmental steps
and certification.

1952.163 Compliance staffing benchmarks.

1952.164 Final approval determination.

1952.165 Level of Federal enforcement.

1952.166 Where the plan may be inspected.

1952.167 Changes to approved plans.

Subpart K—California

1952.170
1952.171
1952.172

Description of the plan.

Where the plan may be inspected.

Level of Federal enforcement.

1952.173 Developmental schedule.

1952.174 Completion of developmental steps
and certification.

1952.175 Changes to approved plans.

Subparts L-M [Reserved]
Subpart N—Minnesota
1952.200 Description of the plan as initially

approved.
1952.201 Developmental schedule.

Pt. 1952

1952.202 Completion of developmental steps
and certification.

1952.203 Compliance staffing benchmarks.

1952.204 Final approval determination.

1952.205 Level of Federal enforcement.

1952.206 Where the plan may be inspected.

1952.207 Changes to approved plans.

Subpart O—Maryland

1952.210 Description of the plan as initially
approved.

1952.211 Developmental schedule.

1952.212 Completion of developmental steps
and certification.

1952.213 Compliance staffing benchmarks.

1952.214 Final approval determination.

1952.215 Level of Federal enforcement.

1952.216 Where the plan may be inspected.

1952.217 Changes to approved plans.

Subpart P—Tennessee

1952.220 Description of the plan as initially
approved.

1952.221 Developmental schedule.

1952.222 Completed developmental steps.

1952.223 Compliance staffing benchmarks.

1952.224 Final approval determination.

1952.225 Level of Federal enforcement.

1952.226 Where the plan may be inspected.

1952.227 Changes to approved plans.

Subpart @—Kentucky

1952.230 Description of the plan as initially
approved.

1952.231 Developmental schedule.

1952.232 Completion of developmental steps
and certification.

1952.233 Compliance staffing benchmarks.

1952.234 Final approval determination.

1952.235 Level of Federal enforcement.

1952.236 Where the plan may be inspected.

1952.237 Changes to approved plans.

Subpart R—Alaska

1952.240 Description of the plan as initially
approved.

1952.241 Developmental schedule.

1952.242 Completed developmental steps.

1952.243 Final approval determination.

1952.244 Level of Federal enforcement.

1952.245 Where the plan may be inspected.

1952.246 Changes to approved plans.

Subpart S—The Virgin Islands

1952.250 Description of the plan as initially
approved.

1952.251 Developmental schedule.

1952.252 Completion of developmental steps
and certification.

1952.253 Final approval determination.

1952.254 Level of Federal enforcement.

1952.255 Where the plan may be inspected.

1952.256 Changes to approved plans.
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Subpart T—Michigan

1952.260 Description of the plan as initially
approved.

1952.261 Developmental schedule.

1952.262 Completion of developmental steps
and certification.

1952.263 Compliance staffing benchmarks.

1952.264 [Reserved]

1952.265 Level of Federal enforcement.

1952.266 Where the plan may be inspected.

1952.267 Changes to approved plans.

Subpart U—Vermont

1952.270
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Subpart A—General Provisions
and Conditions

SOURCE: 37 FR 25931, Dec. 6, 1972, unless
otherwise noted.

§1952.1 Purpose and scope.

(a) This part sets forth the Assistant
Secretary’s approval of State plans
submitted under section 18 of the Act
and part 1902 of this chapter. Each ap-
proval of a State plan is based on a de-
termination by the Assistant Secretary
that the plan meets the requirements
of section 18(c) of the Act and the cri-
teria and indices of effectiveness speci-
fied in part 1902.

(b) This subpart contains general pro-
visions and conditions which are appli-
cable to all State plans, regardless of
the time of their approval. Separate
subparts are used for the identification
of specific State plans, indication of lo-
cations where the full plan may be in-
spected and copied, and setting forth
any special conditions and special poli-
cies which may be applicable to a par-
ticular plan.

§1952.2 Definitions.

(a) Act means the Occupational Safe-
ty and Health Act of 1970 (29 U.S.C. 651
et seq.).

(b) Assistant Secretary means the As-
sistant Secretary of Labor for Occupa-
tional Safety and Health.

§1952.3 Developmental plans.

Any developmental plan; that is, a
plan not fully meeting the criteria set
forth in §1902.3 of this chapter at the
time of approval, must meet the re-
quirements of §1902.2(b) of this chapter.

§1952.4 Injury and illness recording
and reporting requirements.

(@) Injury and illness recording and
reporting requirements promulgated by
State-Plan States must be substan-
tially identical to those in 29 CFR part
1904 ‘““‘Recording and Reporting Occupa-
tional Injuries and Illnesses.”” State-
Plan States must promulgate recording
and reporting requirements that are
the same as the Federal requirements
for determining which injuries and ill-
nesses will be entered into the records
and how they are entered. All other in-
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jury and illness recording and report-
ing requirements that are promulgated
by State-Plan States may be more
stringent than, or supplemental to, the
Federal requirements, but, because of
the unique nature of the national rec-
ordkeeping program, States must con-
sult with OSHA and obtain approval of
such additional or more stringent re-
porting and recording requirements to
ensure that they will not interfere with
uniform reporting objectives. State-
Plan States must extend the scope of
their regulation to State and local gov-
ernment employers.

(b) A State may not grant a variance
to the injury and illness recording and
reporting requirements for private sec-
tor employers. Such variances may
only be granted by Federal OSHA to
assure nationally consistent workplace
injury and illness statistics. A State
may only grant a variance to the in-
jury and illness recording and report-
ing requirements for State or local
government entities in that State after
obtaining approval from Federal
OSHA.

(c) A State must recognize any vari-
ance issued by Federal OSHA.

(d) A State may, but is not required,
to participate in the Annual OSHA In-
juryl/lllness Survey as authorized by 29
CFR 1904.41. A participating State may
either adopt requirements identical to
1904.41 in its recording and reporting
regulation as an enforceable State re-
quirement, or may defer to the Federal
regulation for enforcement. Nothing in
any State plan shall affect the duties
of employers to comply with 1904.41,
when surveyed, as provided by section
18(c)(7) of the Act.

[66 FR 6135, Jan. 19, 2001]

§1952.5 Availability of the plans.

(a) A complete copy of each State
plan including any supplements there-
to, shall be kept at:

(1) Office of Federal and State Oper-
ations, OSHA, Room 305, Railway
Labor Building, 400 First Street, NW.,
U.S. Department of Labor, Washington,
DC 20210; and

(2) The office of the nearest Regional
Administrator, Occupational Safety
and Health Administration. The ad-
dresses of the Regional Administrators
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are listed in the “United States Gov-
ernment Organization Manual,”” 1972/73,
p. 310. The copy shall be available for
public inspection and copying.

(b) A complete copy of the State plan
of a particular State, including any
supplements thereto, shall be kept at
the office of the State office listed in
the appropriate subpart of this part
1952.

§1952.6 Partial approval of State
plans.

(a) The Assistant Secretary may par-
tially approve a plan under part 1902 of
this chapter whenever:

(1) The portion to be approved meets
the requirements of part 1902;

(2) The plan covers more than one oc-
cupational safety and health issue; and

(3) Portions of the plan to be ap-
proved are reasonably separable from
the remainder of the plan.

(b) Whenever the Assistant Secretary
approves only a portion of a State plan,
he may give notice to the State of an
opportunity to show cause why a pro-
ceeding should not be commenced for
disapproval of the remainder of the
plan under subpart C of part 1902 before
commencing such a proceeding.

§1952.7 Product standards.

(a) Under section 18(c)(2) of the Act, a
State plan must not include standards
for products which are distributed or
used in interstate commerce which are
different from Federal standards for
such products unless such standards
are required by compelling local condi-
tions and do not unduly burden inter-
state commerce. In §1902.3(c)(2) of this
chapter this is interpreted as not being
applicable to customized products, or
parts not normally available on the
open market, or to the optional parts,
or additions to products which are or-
dinarily available with such optional
parts, or additions.

(b) In situations where section
18(c)(2) is considered applicable, and
provision is made for the adoption of
product standards, the requirements of
section 18(c)(2), as they relate to undue
burden on interstate commerce, shall
be treated as a condition subsequent in
light of the facts and circumstances
which may be involved.
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§1952.8 Variations, tolerances, and ex-
emptions affecting the national de-
fense.

(@) The power of the Secretary of
Labor under section 16 of the Act to
provide reasonable Ilimitations and
variations, tolerances, and exemptions
to and from any or all provisions of the
Act as he may find necessary and prop-
er to avoid serious impairment of the
national defense is reserved.

(b) No action by a State under a plan
shall be inconsistent with action by
the Secretary under this section of the
Act.

§1952.9 Variances affecting multi-state
employers.

(a) Where a State standard is iden-
tical to a Federal standard addressed
to the same hazard, an employer or
group of employers seeking a tem-
porary or permanent variance from
such standard, or portion thereof, to be
applicable to employment or places of
employment in more than one State,
including at least one State with an
approved plan, may elect to apply to
the Assistant Secretary for such vari-
ance under the provisions of 29 CFR
part 1905, as amended.

(b) Actions taken by the Assistant
Secretary with respect to such applica-
tion for a variance, such as interim or-
ders, with respect thereto, the grant-
ing, denying, or issuing any modifica-
tion or extension thereof, will be
deemed prospectively an authoritative
interpretation of the employer or em-
ployers’ compliance obligations with
regard to the State standard, or por-
tion thereof, identical to the Federal
standard, or portion thereof, affected
by the action in the employment or
places of employment covered by the
application.

(c) Nothing herein shall affect the op-
tion of an employer or employers seek-
ing a temporary or permanent variance
with applicability to employment or
places of employment in more than one
State to apply for such variance either
to the Assistant Secretary or the indi-
vidual State agencies involved. How-
ever, the filing with, as well as grant-
ing, denial, modification, or revocation
of a variance request or interim order
by, either authority (Federal or State)
shall preclude any further substantive
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consideration of such application on
the same material facts for the same
employment or place of employment
by the other authority.

(d) Nothing herein shall affect either
Federal or State authority and obliga-
tions to cite for noncompliance with
standards in employment or places of
employment where no interim order,
variance, or modification or extension
thereof, granted under State or Federal
law applies, or to cite for noncompli-
ance with such Federal or State vari-
ance action.

[40 FR 25450, June 16, 1975]

§1952.10 Requirements for approval of
State posters.

(a)(1) In order to inform employees of
their protections and obligations under
applicable State law, of the issues not
covered by State law, and of the con-
tinuing availability of Federal moni-
toring under section 18(f) of the Act,
States with approved plans shall de-
velop and require employers to post a
State poster meeting the requirements
set out in paragraph (a)(5) of this sec-
tion.

(2) Such poster shall be substituted
for the Federal poster under section
8(c)(1) of the Act and §1903.2 of this
chapter where the State attains oper-
ational status for the enforcement of
State standards as defined in §1954.3(b)
of this chapter.

(3) Where a State has distributed its
poster and has enabling legislation as
defined in §1954.3(b)(1) of this chapter
but becomes nonoperational under the
provisions of §1954.3(f)(1) of this chap-
ter because of failure to be at least as
effective as the Federal program, the
approved State poster may, at the dis-
cretion of the Assistant Secretary, con-
tinue to be substituted for the Federal
poster in accordance with paragraph
(a)(2) of this section.

(4) A State may, for good cause
shown, request, under 29 CFR part 1953,
approval of an alternative to a State
poster for informing employees of their
protections and obligations under the
State plans, provided such alternative
is consistent with the Act, 29 CFR
1902.4(c)(2)(iv) and applicable State law.
In order to qualify as a substitute for
the Federal poster under this para-
graph, such alternative must be shown
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to be at least as effective as the Fed-
eral poster requirements in informing
employees of their protections and ob-
ligations and address the items listed
in paragraph (a)(5) of this section.

(5) In developing the poster, the
State shall address but not be limited
to the following items:

(i) Responsibilities of the State, em-
ployers and employees;

(ii) The right of employees or their
representatives to request workplace
inspections;

(iii) The right of employees making
such requests to remain anonymous;

(iv) The right of employees to par-
ticipate in inspections;

(v) Provisions for prompt notice to
employers and employees when alleged
violations occur;

(vi) Protection for employees against
discharge or discrimination for the ex-
ercise of their rights under Federal and
State law;

(vii) Sanctions;

(viii) A means of obtaining further
information on State law and stand-
ards and the address of the State agen-
cy;

(ix) The right to file complaints with
the Occupational Safety and Health
Administration about State program
administration;

(xX) A list of the issues as defined in
§1902.2(c) of this chapter which will not
be covered by State plan;

(xi) The address of the Regional Of-
fice of the Occupational Safety and
Health Administration; and

(xii) Such additional employee pro-
tection provisions and obligations
under State law as may have been in-
cluded in the approved State plan.

(b) Posting of the State poster shall
be recognized as compliance with the
posting requirements in section 8(c)(1)
of the Act and §1903.2 of this chapter,
provided that the poster has been ap-
proved in accordance with subpart B of
part 1953. Continued Federal recogni-
tion of the State poster is also subject
to pertinent findings of effectiveness
with regard to the State program
under 29 CFR part 1954.

[39 FR 39036, Nov. 5, 1974]
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§1952.11 State and local government
employee programs.

(a) Each approved State plan must
contain satisfactory assurances that
the State will, to the extent permitted
by its law, establish and maintain an
effective and comprehensive occupa-
tional safety and health program appli-
cable to all employees of public agen-
cies of the State and its political sub-
divisions which program is as effective
as the standards contained in an ap-
proved plan.

(b) This criteria for approved State
plans is interpreted to require the fol-
lowing elements with regard to cov-
erage, standards, and enforcement:

(1) Coverage. The program must cover
all public employees over which the
State has legislative authority under
its constitution. “To the extent per-
mitted by its law,” specifically recog-
nizes the situation where local govern-
ments exclusively control their own
employees, such as under certain
““home rule’’ charters.

(2) Standards. The program must be
as effective as the standards contained
in the approved plan applicable to pri-
vate employers. Thus, the same cri-
teria and indices of standards effective-
ness contained in §§1902.3(c) and 1902.4
(a) and (b) of this chapter would apply
to the public employee program. Where
hazards are unique to public employ-
ment, all appropriate indices of effec-
tiveness, such as those dealing with
temporary emergency standards, devel-
opment of standards, employee infor-
mation, variances, and protective
equipment, would be applicable to
standards for such hazards.

(3) Enforcement. Although section
18(c)(6) of the Act requires State public
employee programs to be ‘“‘as effective
as standards’ contained in the State
plan, minimum enforcement elements
are required to ensure an ‘‘effective
and comprehensive’ public employee
program as follows: (See notice of ap-
proval of the North Carolina Plan, 38
FR 3041).

(i) Regular inspections of workplaces,
including inspections in response to
valid employee complaints;

(i) A means for employees to bring
possible violations to the attention of
inspectors;
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(iii) Notification to employees, or
their representatives, of decisions that
no violations are found as a result of
complaints by such employees or their
representatives, and informal review of
such decisions;

(iv) A means of informing employees
of their protections and obligations
under the Act;

(v) Protection for employees against
discharge of discrimination because of
the exercise of rights under the Act;

(vi) Employee access to information
on their exposure to toxic materials or
harmful physical agents and prompt
notification to employees when they
have been or are being exposed to such
materials or agents at concentrations
or levels above those specified by the
applicable standards;

(vii) Procedures for the prompt re-
straint or elimination of imminent
danger situations;

(viii) A means of promptly notifying
employers and employees when an al-
leged violation has occurred, including
the proposed abatement requirements;

(ix) A means of establishing time-
tables for the correction of violations;

(xX) A program for encouraging vol-
untary compliance; and

(xi) Such other additional enforce-
ment provisions under State law as
may have been included in the State
plan.

(c) In accordance with §1902.3(b)(3),

the State agency or agencies des-
ignated to administer the plan
throughout the State must retain over-
all responsibility for the entire plan.
Political subdivisions may have the re-
sponsibility and authority for the de-
velopment and enforcement of stand-
ards: Provided, That the designated
State agency or agencies have ade-
quate authority by statute, regulation,
or agreement to insure that the com-
mitments of the State under the plan
will be fulfilled.
These commitments supersede and con-
trol any delegation of authority to
State or local agencies. (See Notice of
Approval of Colorado Plan, 38 FR
25172.)

[40 FR 58451, Dec. 17, 1975]

Subpart B [Reserved]
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Subpart C—South Carolina

SOURCE: 51 FR 8820, Mar. 14, 1986, unless
otherwise noted.

§1952.90 Description of the plan as
initially approved.

(@) The plan identifies the South
Carolina Department of Labor as the
State agency designated to administer
the plan. It adopts the definition of oc-
cupational safety and health issues ex-
pressed in §1902.2(c)(1) of this chapter.
The plan states that the Department of
Labor has been promulgating safety
and health standards. The South Caro-
lina Commissioner of Labor is promul-
gating all standards and amendments
thereto which have been promulgated
by the Secretary of Labor, except those
found in §§1910.13; 1910.14; 1910.15; and
1910.16 of this chapter (ship repairing,
shipbuilding, shipbreaking, and
longshoring). The plan describes proce-
dures for the development and promul-
gation of additional standards, enforce-
ment of such standards, and the
prompt restraint or elimination of im-
minent danger situations. The South
Carolina Legislature passed enabling
legislation in 1971, a copy of which was
submitted with the original plan. Sec-
tion 40-261 through 40-274 South Caro-
lina Code of Laws, 1962. The amend-
ments to the plan include proposed
amendments to this legislation to more
fully bring the plan into conformity
with the requirements of part 1902.
Under the amended legislation, the
South Carolina Department of Labor
will have full authority to administer
and enforce all laws, rules, and orders
protecting employee safety and health
in all places of employment in the
State.

(b) The plan includes a statement of
the Governor’s support for the legisla-
tive amendments and a legal opinion
that the amended act will meet the re-
quirements of the Occupational Safety
and Health Act of 1970 and is consistent
with the constitution and laws of
South Carolina. The plan sets out goals
and provides a timetable for bringing it
into full conformity with part 1902
upon enactment of the proposed legis-
lative amendments.
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§1952.91 Developmental schedule.

The South Carolina plan is develop-
mental. The following is the schedule
of the developmental steps provided by
the plan:

(a) Introduction of the above-men-
tioned legislative amendments in the
legislative session following approval
of the plan.

(b) Public hearings and adoption of
Federal standards to be completed by
December 1972.

() A management information sys-
tem to be completed by no later than
June 30, 1974.

(d) A voluntary compliance program
to be completed by no later than June
30, 1974.

(e) An occupational safety and health
program for public employees to be
completed by no later than June 30,
1974.

(f) A program for the coverage of ag-
riculture workers to be completed no
later than June 30, 1973.

(g) An approved merit system cov-
ering employees implementing the plan
to be effective 90 days following ap-
proval of the plan.

(h) A revised compliance manual to
be completed within 6 months fol-
lowing approval of the plan.

§1952.92 Completion of developmental
steps and certification.

(@) In accordance with §1952.91(a) leg-
islative amendments were introduced
into the 1973 South Carolina General
Assembly and were enacted effective
June 12, 1973. The amendments have
been supplemented by State commit-
ments to:

(1) Take action on all employee dis-
crimination complaints within 90 days,
and

(2) Limit the duration of temporary
variances to a maximum of two years,
inclusive of any renewals.

(b) In accordance with §1952.91(b) the
South Carolina occupational safety and
health standards, identical to Federal
standards (through December 3, 1974),
have been promulgated and were ap-
proved by the Assistant Regional Di-
rector for Occupational Safety and
Health effective April 10, 1975 (40 FR
16257).

(¢) In accordance with §1952.91(d) a
voluntary compliance program, to be
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known as the Taxpayers’ Assistant
Program, has been developed.

(d) In accordance with §1952.91(f) cov-
erage of agricultural workers began on
July 1, 1973, and was initiated directly
by the South Carolina Department of
Labor. (The State plan has been
amended to delete the proposal to dele-
gate such responsibility to the State
Department of Agriculture.)

(e) In accordance with §1952.91(g) the
State plan has been amended to show
extensions of merit system coverage to
the South Carolina Department of
Labor, Division of Occupational Safety
and Health. Agreement with the De-
partment of Health and Environmental
Control requires that all health per-
sonnel cooperating in the State occu-
pational safety and health program be
likewise covered by the State merit
system.

(f) In accordance with the require-
ments of §1952.10 the South Carolina
Safety and Health Poster for private
and public employees was approved by
the Assistant Secretary on February
19, 1976.

(g) In accordance with §1952.91(c) de-
velopment of a management informa-
tion system designed to provide the
data required by the Assistant Sec-
retary and information necessary for
internal management of resources and
evaluation of State program perform-
ance has been completed.

(h) The State plan has been amended
to include the details of a public em-
ployee program. State and local gov-
ernment employees will be afforded
protection identical to that of employ-
ees in the private sector.

(i) The South Carolina plan has been
amended to include an expanded radi-
ation health effort. The Division of Ra-
diological Health, South Carolina De-
partment of Health and Environmental
Control, under contract to the South
Carolina Department of Labor will
make inspections to provide coverage
of radiation hazards not subject to reg-
ulation under the Atomic Energy Act
of 1954.

(J) In accordance with plan commit-
ments, South Carolina regulations for
enforcement of standards and review of
contested cases, Article 1V, were re-
vised and repromulgated on June 5,
1975. Further amendment to section
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4.00K (September 26, 1975) and a Janu-
ary 15, 1976, letter of supplemental as-
surances from Commissioner Edgar L.
McGowan are considered integral parts
of the approved South Carolina review
procedures. On March 11, 1976, the
State of South Carolina promulgated
the necessary changes to Article IV to
fulfill the commitments contained in
their January 15, 1976, letter of supple-
mental assurances.

(k) The State plan has been amended
to include an Affirmative Action Plan
in which the State outlines its policy
of equal employment opportunity.

() In accordance with §1952.91(h) the
State has developed and amended a
Compliance Manual which defines the
procedures and guidelines to be used by
the South Carolina compliance and
consultation staff in carrying out the
goals of the program.

(m) In accordance with §1902.34 of
this chapter, the South Carolina occu-
pational safety and health plan was
certified, effective August 3, 1976, as
having completed all developmental
steps specified in the plan as approved
on November 30, 1972, on or before De-
cember 31, 1975.

§1952.93 Compliance staffing bench-
marks.

Under the terms of the 1978 Court
Order in AFL-CIO v. Marshall compli-
ance staffing levels (benchmarks) nec-
essary for a ‘“‘fully effective” enforce-
ment program were required to be es-
tablished for each State operating an
approved State plan. In September 1984
South Carolina, in conjunction with
OSHA, completed a reassessment of the
levels initially established in 1980 and
proposed revised compliance staffing
benchmarks of 17 safety and 12 health
compliance officers. After opportunity
for public comment and service on the
AFL-CIO, the Assistant Secretary ap-
proved these revised staffing require-
ments on January 17, 1986.

§1952.94 Final determina-

tion.

(a) In accordance with section 18(e) of
the Act and procedures in 29 CFR part
1902, and after determination that the
State met the ““fully effective’”” compli-
ance staffing benchmarks as revised in
1984 in response to a Court Order in

approval
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AFL-CIO v. Marshall (CA 74-406), and
was satisfactorily providing reports to
OSHA through participation in the
Federal-State Integrated Management
Information System, the Assistant
Secretary evaluated actual operations
under the South Carolina State plan
for a period of at least one year fol-
lowing certification of completion of
developmental steps (41 FR 32424).
Based on the 18(e) Evaluation Report
for the period of December 1, 1985,
through January 31, 1987, and after op-
portunity for public comment, the As-
sistant Secretary determined that in
operation the State of South Carolina’s
occupational safety and health pro-
gram is at least as effective as the Fed-
eral program in providing safe and
healthful employment and places of
employment and meets the criteria for
final State plan approval in section
18(e) of the Act and implementing reg-
ulations at 29 CFR part 1902. Accord-
ingly, the South Carolina plan was
granted final approval and concurrent
Federal enforcement authority was re-
linquished under section 18(e) of the
Act effective December 15, 1987.

(b) Except as otherwise noted, the
plan which has received final approval
covers all activities of employers and
all places of employment in South
Carolina. The plan does not cover pri-
vate sector maritime employment;
military bases; Federal government
employers and employees; the U.S.
Postal Service (USPS), including USPS
employees, and contract employees and
contractor-operated facilities engaged
in USPS mail operations; private sec-
tor employment at Area D of the Sa-
vannah River Site (power generation
and transmission facilities operated by
South Carolina Electric and Gas) and
at the Three Rivers Solid Waste Au-
thority; the enforcement of the field
sanitation standard, 29 CFR 1928.110,
and the temporary labor camps stand-
ard, 29 CFR 1910.142, with respect to
any agricultural establishment where
employees are engaged in “‘agricultural
employment” within the meaning of
the Migrant and Seasonal Agricultural
Worker Protection Act, 29 U.S.C.
1802(3), regardless of the number of em-
ployees, including employees engaged
in hand packing of produce into con-
tainers, whether done on the ground,
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on a moving machine, or in a tem-
porary packing shed, except that South
Carolina retains enforcement responsi-
bility over agricultural temporary
labor camps for employees engaged in
egg, poultry, or red meat production,
or the post-harvest processing of agri-
cultural or horticultural commodities.

(c) South Carolina is required to
maintain a State program which is at
least as effective as operations under
the Federal program; to submit plan
supplements in accordance with 29 CFR
part 1953; to allocate sufficient safety
and health enforcement staff to meet
the benchmarks for State staffing es-
tablished by the U.S. Department of
Labor, or any revisions to those bench-
marks; and, to furnish such reports in
such form as the Assistant Secretary
may from time to time require.

[52 FR 48111, Dec. 18, 1987, as amended at 62
FR 2560, Jan. 17, 1997; 65 FR 36619, June 9,
2000]

§1952.95 Level
ment.

of Federal enforce-

(a) As a result of the Assistant Sec-
retary’s determination granting final
approval to the South Carolina plan
under section 18(e) of the Act, effective
December 15, 1987, occupational safety
and health standards which have been
promulgated under section 6 of the Act
do not apply with respect to issues cov-
ered under the South Carolina plan.
This determination also relinquishes
concurrent Federal OSHA authority to
issue citations for violations of such
standards under sections 5(a)(2) and 9
of the Act; to conduct inspections and
investigations under section 8 (except
those necessary to conduct evaluation
of the plan under section 18(f) and
other inspections, investigations, or
proceedings necessary to carry out
Federal responsibilities not specifically
preempted by section 18(e)); to conduct
enforcement proceedings in contested
cases under section 10; to institute pro-
ceedings to correct imminent dangers
under section 13; and to propose civil
penalties or initiate criminal pro-
ceedings for violations of the Federal
Act under section 17. The Assistant
Secretary retains jurisdiction under
the above provisions in any proceeding
commenced under section 9 or 10 before
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the effective date of the 18(e) deter-
mination.

(b)(1) In accordance with section
18(e), final approval relinquishes Fed-
eral OSHA authority only with regard
to occupational safety and health
issues covered by the South Carolina
plan. OSHA retains full authority over
issues which are not subject to State
enforcement under the plan. Thus, Fed-
eral OSHA retains its authority rel-
ative to safety and health in private
sector maritime activities, and will
continue to enforce all provisions of
the Act, rules or orders, and all Federal
standards, current or future, specifi-
cally directed to maritime employment
(29 CFR Part 1915, shipyard employ-
ment; Part 1917, marine terminals;
Part 1918, longshoring; Part 1919, gear
certification), as well as provisions of
general industry and construction
standards (29 CFR Parts 1910 and 1926)
appropriate to hazards found in these
employments; employment on military
bases; and private sector employment
at Area D of the Savannah River Site
(power generation and transmission fa-
cilities operated by South Carolina
Electric and Gas) and at the Three Riv-
ers Solid Waste Authority. Federal ju-
risdiction is retained and exercised by
the Employment Standards Adminis-
tration, U.S. Department of Labor,
(Secretary’s Order 5-96, dated Decem-
ber 27, 1996) with respect to the field
sanitation standard, 29 CFR 1928.110,
and the enforcement of the temporary
labor camps standard, 29 CFR 1910.142,
in agriculture, as described In
§1952.94(b). Federal jurisdiction is also
retained with respect to Federal gov-
ernment employers and employees; and
the U.S. Postal Service (USPS), includ-
ing USPS employees, and contract em-
ployees and contractor-operated facili-
ties engaged in USPS mail operations.

(2) In addition, any hazard, industry,
geographical area, operation or facility
over which the State is unable to effec-
tively exercise jurisdiction for reasons
not related to the required perform-
ance or structure of the plan shall be
deemed to be an issue not covered by
plan which has received final approval,
and shall be subject to Federal enforce-
ment. Where enforcement jurisdiction
is shared between Federal and State
authorities for a particular area,
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project, or facility, in the interest of
administrative practicability Federal
jurisdiction may be assumed over the
entire project or facility. In either of
the two aforementioned circumstances,
Federal enforcement may be exercised
immediately upon agreement between

Federal OSHA and the State des-
ignated agency.
(c) Federal authority under provi-

sions of the Act not listed in section
18(e) is unaffected by final approval of
the plan. Thus, for example, the Assist-
ant Secretary retains his authority
under section 11(c) of the Act with re-
gard to complaints alleging discrimina-
tion against employees because of the
exercise of any right afforded to the
employee by the Act, although such
complaints may be referred to the
State for investigation. The Assistant
Secretary also retains his authority
under section 6 of the Act to promul-
gate, modify or revoke occupational
safety and health standards which ad-
dress the working conditions of all em-
ployees, including those in States
which have received an affirmative
18(e) determination, although such
standards may not be federally applied.
In the event that the State’s 18(e) sta-
tus is subsequently withdrawn and
Federal authority reinstated, all Fed-
eral standards, including any standards
promulgated or modified during the
18(e) period, would be federally enforce-
able in that State.

(d) As required by section 18(f) of the
Act, OSHA will continue to monitor
the operations of the South Carolina
State program to assure that the provi-
sions of the State plan are substan-
tially complied with and that the pro-
gram remains at least as effective as
the Federal program. Failure by the
State to comply with its obligations
may result in the revocation of the
final determination under section 18(e),
resumption of Federal enforcement,
and/or proceedings for withdrawal of
plan approval.

[52 FR 48111, Dec. 18, 1987, as amended at 62
FR 2560, Jan. 17, 1997; 65 FR 36619, June 9,
2000]

§1952.96 Where the plan may be in-
spected.

A copy of the principal documents
comprising the plan may be inspected



Occupational Safety and Health Admin., Labor

and copied during normal business
hours at the following locations:

Office of State Programs, Occupational Safe-
ty and Health Administration, U.S. De-
partment of Labor, 200 Constitution Ave-
nue NW, Room N3700, Washington, DC
20210;

Office of the Regional Administrator, Occu-
pational Safety and Health Administra-
tion, U.S. Department of Labor, Atlanta
Federal Center, 61 Forsyth Street, SW,
Room 6T50, Atlanta, Georgia 30303; and

Office of the Director, South Carolina De-
partment of Labor, Licensing and Regula-
tion, Koger Office Park, Kingstree Build-
ing, 110 Centerview Drive, P.O. Box 11329,
Columbia, South Carolina 29210.

[65 FR 36619, June 9, 2000]

§1952.97 Changes to approved plan.

(a) Legislation. (1) On March 29, 1994,
the Assistant Secretary approved
South Carolina’s revised statutory pen-
alty levels which are the same as the
revised Federal penalty levels con-
tained in section 17 of the Act as
amended on November 5, 1990.

(2) [Reserved]

(b) The Voluntary Protection Program.
On June 24, 1994, the Assistant Sec-
retary approved South Carolina’s plan
supplement, which is generally iden-
tical to the Federal STAR Voluntary
Protection Program. South Carolina’s
“Palmetto” VPP is limited to the
STAR Program in general industry, ex-
cludes the MERIT AND DEMONSTRA-
TION Programs and excludes the con-
struction industry. Also, injury rates
must be at or below 50 percent of the
State industry average rather than the
National industry average.

(c) Temporary labor camps/field sanita-
tion. Effective February 3, 1997, the As-
sistant Secretary approved South Caro-
lina’s plan amendment, dated August 1,
1996, relinquishing coverage for the
issues of field sanitation (29 CFR
1928.110) and temporary labor camps (29
CFR 1910.142) in agriculture (except for
agricultural temporary labor camps as-
sociated with egg, poultry or red meat
production, or the post-harvest proc-
essing of agricultural or horticultural
commodities.) The Employment Stand-
ards Administration, U.S. Department
of Labor, has assumed responsibility
for enforcement of these Federal OSHA
standards in agriculture in South Caro-
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lina pursuant to Secretary of Labor’s
Order 5-96, dated December 27, 1996.

[59 FR 39257, Aug. 2, 1994, as amended at 62
FR 2560, Jan. 17, 1997]

Subpart D—Oregon

§1952.100 Description of the plan as
initially approved.

(a)(1) The plan identifies the Oregon
Workmen’s Compensation Board as the
State agency designated to administer
the plan. It adopts the definition of oc-
cupational safety and health issues ex-
pressed in §1902.2(c)(1) of this chapter.
The plan contains a standards compari-
son of existing and proposed State
standards with Federal standards. All
proposed standards except those found
in 8§1910.13, 1910.14, 1910.15, and 1910.16
(ship repairing, shipbuilding, ship
breaking and longshoring) will be
adopted and enforced after public hear-
ings within 1 year following approval of
the plan.

(2) The plan provides a description of
personnel employed under a merit sys-
tem; the coverage of employees of po-
litical subdivisions; procedures for the
development and promulgation of
standards; procedures for prompt and
effective standards setting action for
the protection of employees against
new and unforeseen hazards; and proce-
dures for the prompt restraint of immi-
nent danger situations.

(b)(1) The plan includes proposed
draft legislation to be considered by
the Oregon Legislature during its 1973
session amending chapter 654 of Oregon
Revised Statutes to bring it into con-
formity with the requirements of part
1902 of this chapter. Under the proposed
legislation, the workmen’s compensa-
tion board will have full authority to
enforce and administer all laws and
rules protecting employee health and
safety in all places of employment in
the State. The legislation further pro-
poses to bring the State into con-
formity in areas such as variances and
protection of employees from hazards.

(2) The legislation is also intended to
insure inspections in response to com-
plaints; employer and employee rep-
resentatives’ opportunity to accom-
pany inspectors and to call attention
to possible violations before, during
and after inspections; notification of
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employees or their representatives
when no compliance action is taken as
a result of alleged violations, including
informal review; notification of em-
ployees of their protections; protection
of employees against discharge or dis-
crimination in terms and conditions of
employment; adequate safeguards to
protect trade secrets; provision for
prompt notice to employers and em-
ployees of alleged violations of stand-
ards and abatement requirements; ef-
fective sanctions against employers for
violations of standards and orders; em-
ployer right of review of alleged viola-
tions, abatement periods and proposed
penalties to the workmen’s compensa-
tion board and employee participation
in review proceedings. The plan also
proposes to develop a program to en-
courage voluntary compliance by em-
ployers and employees.

(c) The plan includes a statement of
the Governor’s support for the legisla-
tive amendments and legal opinion
that the draft legislation will meet the
requirements of the Occupational Safe-
ty and Health Act of 1970 and is con-
sistent with the constitution and laws
of Oregon. The plan sets out goals and
provides a timetable for bringing it
into full conformity with part 1902
upon enactment of the proposed legis-
lation.

(d) The Oregon plan includes the fol-
lowing documents as of the date of ap-
proval:

(1) The plan description document
with appendices.

(2) Appendix G, the standards com-
parison.

(3) Letter from M. Keith Wilson,
Chairman, Workmen’s Compensation
Board to the Assistant Secretary, June
30, 1972, on product standards.

(4) Letter from M. Keith Wilson to
James Lake, Regional Administrator,
June 30, 1972, clarifying employee sanc-
tion provisions.

(5) Letter with attachments from M.
Keith Wilson to the Assistant Sec-
retary, September 5, 1972, clarifying
several issues raised during the review
process.

(6) Letter from the commissioners of
the workmen’s compensation board to
the Assistant Secretary, December 4,
1972, clarifying the remaining issues
raised during the review process.
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(e) Also available for inspection and
copying with the plan documents will
be the public comments received and a
transcript of the public hearing held
September 27, 1972.

[37 FR 28630, Dec. 28, 1972. Redesignated at 52
FR 9162, Mar. 23, 1987, as amended at 59 FR
42495, Aug. 18, 1994]

§1952.101 Developmental schedule.

The Oregon plan is developmental.
The schedule of developmental steps as
described in the plan is revised in a let-
ter dated November 27, 1973, from M.
Keith Wilson, Chairman, Workman’s
Compensation Board to James Lake,
Assistant Regional Director for OSHA
and includes:

(a) Introduction of the legislative
amendments in the legislative session
following approval of the plan. The leg-
islation was passed and became effec-
tive July 1, 1973.

(b) Complete revision of all occupa-
tional safety and health codes as pro-
posed within one year after the pro-
posed standards are found to be at least
as effective by the Secretary of Labor.

(c) Development of administrative
rules and procedures, including rights
and responsibilities of employers, em-
ployees and the Workmen’s Compensa-
tion Board including regulations on
variances, exposure to hazards and ac-
cess to information on exposure to haz-
ards by July 1, 1974.

(d) Training of present inspection
personnel of the accident prevention
division and the occupational health
section by July 1, 1973. Selection and
training of additional inspectors within
one year of the effective date of the
1973-1975 budget.

(e) Establishment of specific occupa-
tional safety and health goals by July
1, 1974. These goals will be reviewed
and revised biannually.

(f) Development and implementation
of an affirmative action program by
July 1, 1973.

(g) Development and implementation
of administrative rules relative to an
on-site voluntary compliance consulta-
tion program by July 1, 1974.

[39 FR 11881, Apr. 1, 1974. Redesignated at 52
FR 9162, Mar. 23, 1987, and further redesig-
nated at 59 FR 42495, Aug. 18, 1994]
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§1952.102 Completion of develop-
mental steps and certification.

(a)(1) In accordance with §1952.108(a),
the Oregon Safe Employment Act, Sen-
ate Bill 44, amending Oregon Revised
Statutes 654 and 446 and other mis-
cellaneous provisions, was signed by
the Governor on July 22, 1973, and car-
ried an effective date of July 1, 1973.

(2) The following differences between
the program described in §1952.105(b)(1)
and the program authorized by the
State law are approved:

(i) By promulgation of the appro-
priate regulatory provision, Rule 46-
331, and by including a mandatory con-
sultation requirement in its Field
Compliance Manual, Oregon provides
for employee participation, when there
is no employee representative, by re-
quiring the inspector to consult with
employees.

(if) In accordance with ORS,
654.062(3), an additional written request
from an employee is required in order
to obtain a statement of the reasons
why no citation was issued as a result
of an employee complaint of unsafe
work conditions, which will be subject
to evaluation in its administration.

(iii) Section 18 of Oregon’s legislation
authorizes a stay of the abatement
date by operation of law pending a
final order of the Board for nonserious
violations and for serious violations
when the abatement date of the serious
violation is specifically contested. An
expedited hearing will be requested for
serious violations when the abatement
date is contested.

(3) The Oregon Safe Employment Act
as last amended in the 1981 legislative
session included changes renaming the
designated enforcement agency, estab-
lishment of a director for that agency,
authority for requiring certain employ-
ers to establish safety and health com-
mittees, and Ilimiting penalties for
other-than-serious violations in tem-
porary labor camps. The Assistant Sec-
retary approved the amended legisla-
tion on September 15, 1982.

(b) In accordance with the require-
ments of 29 CFR 1952.10 the Oregon
State Poster with assurance submitted
on September 2, 1975, was approved by
the Assistant Secretary on November
5, 1975. The State’s revised poster
which implemented the assurance was
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approved by the Assistant Secretary on
September 15, 1982.

(¢) In accordance with §1952.108(d) Or-
egon has completed the training as de-
scribed.

(d) Oregon has developed and imple-
mented a computerized Management
Information System.

(e) In accordance with §1952.108(f) Or-
egon has developed and implemented
an Affirmative Action Plan.

() In accordance with §1952.108(e) a
Statement of Goals and Objectives has
been developed by the State and was
approved by the Assistant Secretary on
June 24, 1977.

(g) The Oregon State Compliance
Manual which is modeled after the
Federal Field Operations Manual has
been developed by the State, and was
approved by the Assistant Secretary on
June 24, 1977.

(h) In accordance with the require-
ments of §1952.4, Oregon State record-
keeping and reporting regulations
adopted on June 4, 1974, and subse-
quently revised, were approved by the
Assistant Secretary on August 28, 1980.

(i) In accordance with §1952.108 (c)
and (g), the Oregon Workers’ Com-
pensation Department adopted admin-
istrative regulations providing proce-
dures for conduct and scheduling of in-
spections, extension of abatement
dates, variances, employee complaints,
posting of citations and notices, and
voluntary compliance consultation in
the public sector, effective July 1, 1974,
with revisions incorporated in rules ef-
fective August 1, 1982 and August 13,
1982. These regulations with supple-
mental assurances were approved by
the Assistant Secretary on September
15, 1982.

() In accordance with §1952.108(c) the
Oregon Workers’ Compensation Board
adopted rules effective December 20,
1973, governing practice and procedures
for contested cases with revisions in-
corporated in rules effective August 2,
1982. These rules were approved by the
Assistant Secretary on September 15,
1982.

(k) The Oregon Workers’ Compensa-
tion Department submitted rules of the
Oregon Bureau of Labor and Industries,
the agency assigned responsibility for
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investigation of complaints of dis-
crimination under the Oregon Safe Em-
ployment Act. These regulations and
rule effective June 21, 1982, and March
12, 1982 with supplemental assurance
were approved by the Assistant Sec-
retary on September 15, 1982.

() In accordance with §1902.34 of this
chapter, the Oregon occupational safe-
ty and health plan was certified effec-
tive September 15, 1982, as having com-
pleted all developmental steps specified
in the plan as approved on December
28, 1972, on or before December 28, 1975.
This certification attests to structural
completion, but does not render judg-
ment on adequacy of performance.

[40 FR 24523, June 9, 1975, as amended at 41
FR 8955, Mar. 2, 1976; 41 FR 23671, June 11,
1976; 42 FR 34281, July 29, 1977; 45 FR 60430,
Sept. 12, 1980; 47 FR 42104, 42106, Sept. 24,
1982. Redesignated at 52 FR 9162, Mar. 23,
1987, and further redesignated at 59 FR 42495,
Aug. 18, 1994]

§1952.103 Compliance staffing bench-
marks.

Under the terms of the 1978 Court
Order in AFL-CIO v. Marshall, compli-
ance staffing levels (‘““benchmarks’’)
necessary for a “‘fully effective’” en-
forcement program were required for
each State operating an approved State
plan. In October 1992, Oregon com-
pleted, in conjunction with OSHA, a re-
assessment of the health staffing level
initially established in 1980 and pro-
posed a revised health benchmark of 28
health compliance officers. Oregon
elected to retain the safety benchmark
level established in the 1980 Report to
the Court of the U.S. District Court for
the District of Columbia in 1980 of 47
safety compliance officers. After oppor-
tunity for public comment and service
on the AFL-CIO, the Assistant Sec-
retary approved these revised staffing
requirements on August 11, 1994.

[59 FR 42495, Aug. 18, 1994]
§1952.104 [Reserved]

§1952.105 Level of Federal enforce-
ment.

(a) Pursuant to §§1902.20(b)(1)(iii) and
1954.3 of this chapter under which an
operational status agreement has been
entered into with Oregon, effective
January 23, 1975, and as amended, effec-

30

29 CFR Ch. XVII (7-1-03 Edition)

tive December 12, 1983 and November
27, 1991; and based on a determination
that Oregon is operational in the issues
covered by the Oregon occupational
safety and health plan, discretionary
Federal enforcement authority under
section 18(e) of the Act, 29 U.S.C. 667(c),
will not be initiated with regard to
Federal occupational safety and health
standards in issues covered under 29
CFR parts 1910, 1926 and 1928 except as
provided in this section. The U.S. De-
partment of Labor will continue to ex-
ercise authority among other things
with regard to:

(1) Complaints filed with the U.S. De-
partment of Labor alleging discrimina-
tion under section 11(c) of the Act (29
U.S.C. 660(c));

(2) Standards in the maritime issues
covered by 29 CFR Parts 1915, 1917, 1918,
and 1919 (shipyards, marine terminals,
longshoring, and gear certification),
and enforcement of general industry
and construction standards (29 CFR
Parts 1910 and 1926) appropriate to haz-
ards found in these employments,
which have been specifically excluded
from coverage under the plan. This in-
cludes: employment on the navigable
waters of the U.S.; shipyard and boat-
yard employment on or immediately
adjacent to the navigable waters—in-
cluding floating vessels, dry docks,
graving docks and marine railways—
from the front gate of the work site to
the U.S. statutory limits; longshoring,
marine terminal and marine grain ter-
minal operations, except production or
manufacturing areas and their storage
facilities; construction activities ema-
nating from or on floating vessels on
the navigable waters of the U.S.; com-
mercial diving originating from an ob-
ject afloat a navigable waterway; and
all other private sector places of em-
ployment on or adjacent to navigable
waters whenever the activity occurs on
or from the water;

(3) Enforcement of new Federal
standards until the State adopts a
comparable standard;

(4) Enforcement in situations where
the State is refused entry and is unable
to obtain a warrant or enforce its right
of entry;

(5) Enforcement of unique and com-
plex standards as determined by the
Assistant Secretary;
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(6) Enforcement in situations when
the State is unable to exercise its en-
forcement authority fully or effec-
tively;

(7) Enforcement of occupational safe-
ty and health standards at all private
sector establishments, including tribal
and Indian-owned enterprises, on all
Indian and non-Indian lands within the
currently established boundaries of all
Indian reservations, including the
Warm Springs and Umatilla reserva-
tions, and on lands outside these res-
ervations that are held in trust by the
Federal government for these tribes.
(Businesses owned by Indians or Indian
tribes that conduct work activities
outside the tribal reservation or trust
lands are subject to the same jurisdic-
tion as non-Indian owned businesses.);

(8) Enforcement of occupational safe-
ty and health standards at worksites
located within Federal military res-
ervations, except private contractors
working on U.S. Army Corps of Engi-
neers dam construction projects, in-
cluding reconstruction of docks or
other appurtenances;

(9) Investigations and inspections for
the purpose of the evaluation of the
plan under sections 18(e) and (f) of the
Act (29 U.S.C. 667(e) and (f)); and

(10) Enforcement of occupational
safety and health standards with re-
gard to all Federal government em-
ployers and employees; and the U.S.
Postal Service (USPS), including USPS
employees, and contract employees and
contractor-operated facilities engaged
in USPS mail operations.

(b) The Regional Administrator for
Occupational Safety and Health will
make a prompt recommendation for re-
sumption of exercise of Federal en-
forcement authority under section 18(e)
of the Act (29 U.S.C. 667(e)) whenever,
and to the degree, necessary to assure
occupational safety and health protec-
tion to employees in the State of Or-
egon.

[51 FR 27024, July 29, 1986. Redesignated at 52
FR 9162, Mar. 23, 1987, and further redesig-

nated at 59 FR 42495, Aug. 18, 1994; 62 FR
49909, Sept. 24, 1997; 65 FR 36619, June 9, 2000]

§1952.106 Where the plan may be in-
spected.

A copy of the principal documents
comprising the plan may be inspected
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and copied during normal business
hours at the following locations:

Office of State Programs, Occupational Safe-
ty and Health Administration, U.S. De-
partment of Labor, Room N3700, 200 Con-
stitution Avenue, N.W., Washington, D.C.
20210;

Office of the Regional Administrator, Occu-
pational Safety and Health Administra-
tion, U.S. Department of Labor, Suite 715,
1111 Third Avenue, Seattle, Washington
98101-3212; and

Oregon Occupational Safety and Health Divi-
sion, Department of Consumer and Busi-
ness Services, Room 430, Labor and Indus-
tries Building, 350 Winter Street NE,
Salem, Oregon 97310.

[59 FR 42495, Aug. 18, 1994]

§1952.107 Changes to approved plans.

In accordance with part 1953 of this
chapter, the following Oregon plan
changes were approved by the Assist-
ant Secretary:

(a) The State submitted a revised
field operations manual patterned after
the Federal field operations manual,
including modifications, in effect Feb-
ruary 11, 1985, which superseded the
State’s previously approved manual.
The Assistant Secretary approved the
manual on July 29, 1986.

(b) The State submitted an industrial
hygiene technical manual patterned
after the Federal manual, including
modifications, in effect March 30, 1984.
The Assistant Secretary approved the
manual on July 29, 1986.

(c) The State submitted an inspec-
tion scheduling system which sched-
ules inspections based on lists of em-
ployers with a high incidence of work-
ers compensation claims, whose oper-
ations are within industries with high
injury rates, or which have a high po-
tential for health problems. The Assist-
ant Secretary approved the supplement
on July 29, 1986.

(d) The State submitted several
changes to its administrative regula-
tions concerning personal sampling, pe-
tition to modify abatement dates, pen-
alties for repeat violations, and record-
keeping exemptions. The Assistant
Secretary approved these changes on
July 29, 1986.
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(e) Legislation. (1) On March 29, 1994,
the Acting Assistant Secretary ap-
proved Oregon’s revised statutory pen-
alty levels as enacted subject to fur-
ther action by the State in 1995 to cor-
rect the State’s omission of revisions
of the penalty for posting violations.
Aside from posting penalties, Oregon’s
revised penalty levels are the same as
the revised Federal penalty levels con-
tained in section 17 of the Act as
amended on November 5, 1990.

(2) [Reserved]

(f) Oregon’s State plan changes ex-
cluding coverage under the plan of all
private sector employment (including
tribal and Indian-owned enterprises) on
Umatilla Indian reservation or trust
lands, by letters of April 29 and July 14,
1997 (see §§1952.105); extending coverage
under the plan to Superfund sites and
private contractors working on U.S.
Army Corps of Engineers dam con-
struction projects, as noted in a 1992
Memorandum of Understanding; and
specifying four (4) unusual cir-
cumstances where Federal enforcement
authority may be exercised, as de-
scribed in a 1991 addendum to the
State’s operational status agreement,
were approved by the Acting Assistant
Secretary on September 24, 1997.

(g) Oregon’s State plan changes ex-
tending Federal enforcement jurisdic-
tion to shore side shipyard and boat-
yard employment, as described in a
1998 Memorandum of Understanding
and addendum to the State’s oper-
ational status agreement; and to all
private sector employment, including
tribal and Indian-owned enterprises, on
all Indian reservations, including es-
tablishments on trust lands outside of
reservations, as described in a separate
1998 addendum, were approved by the
Assistant Secretary on January 6, 1999.

[51 FR 27025, July 29, 1986. Redesignated at 52
FR 9162, Mar. 23, 1987, as amended at 59 FR
14555, Mar. 29, 1994. Further redesignated at
59 FR 42495, Aug. 18, 1994; 62 FR 49910, Sept.
24, 1997; 65 FR 36620, June 9, 2000]

Subpart E—Utah

§1952.110 Description of the plan as
initially approved.

(a) The plan identifies the Utah State

Industrial Commission as the State

agency designated to administer the
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plan throughout the State. It defines
the covered occupational safety and
health issues as defined by the Sec-
retary of Labor in 29 CFR 1902.2(c)(1).
The plan states that the Utah Indus-
trial Commission currently is exer-
cising statewide inspection authority
to enforce many State standards. It de-
scribes procedures for the development
and promulgation of additional safety
standards, rule making power for en-
forcement of standards, laws, and or-
ders in all places of employment in the
State; the procedures for prompt re-
straint or elimination of imminent
danger conditions; and procedures for
inspection in response to complaints.
The plan includes proposed draft legis-
lation to be considered by the Utah
Legislature during its 1973 session
amending title 35, chapter 1 of the
Utah State Code and related provi-
sions, to bring them into conformity
with the requirements of part 1902.
Under this legislation all occupational
safety and health standards and
amendments thereto which have been
promulgated by the Secretary of
Labor, except those found in 29 CFR
1910.13, 1910.14, 1910.15, and 1910.16 (ship
repairing, shipbuilding, shipbreaking,
and longshoring) will, after public
hearing by the Utah agency be adopted
and enforced by that agency. The plan
sets forth a timetable for the proposed
adoption of standards. The legislation
will give the Utah Industrial Commis-
sion full authority to administer and
enforce all laws, rules, and orders pro-
tecting employee safety and health in
all places of employment in the State.
It also proposes to bring the plan into
conformity in procedures for providing
prompt and effective standards for the
protection of employees against new
and unforeseen hazards and for fur-
nishing information to employees on
hazards, precautions, symptoms, and
emergency treatment; and procedures
for variances and the protection of em-
ployees from hazards. The proposed
legislation will ensure employer and
employee representatives an oppor-
tunity to accompany inspectors and
call attention to possible violations be-
fore, during, and after inspections; pro-
tection of employees against discharge
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or discrimination in terms and condi-
tions of employment; notice to employ-
ees of their protections and obliga-
tions; adequate safeguards to protect
trade secrets; prompt notice to employ-
ers and employees of alleged violations
of standards and abatement require-
ments; effective sanctions against em-
ployers; and employer’s right to review
alleged violations, abatement periods,
and proposed penalties with oppor-
tunity for employee participation in
the review proceedings.

(b) Included in the plan is a state-
ment of the Governor’s support for the
proposed legislation and a statement of
legal opinion that it will meet the re-
quirements of the Occupational Safety
and Health Act of 1970, and is con-
sistent with the Constitution and laws
of Utah. The plan sets out goals and
provides a timetable for bringing it
into full conformity with part 1902 of
this chapter upon enactment of the
proposed legislation by the State legis-
lature.

(c) The plan includes the following
documents as of the date of approval:

(1) The plan with appendixes.

(2) A letter from Carlyle F. Gronning,
Chairman of the Utah Industrial Com-
mission to the Office of State Pro-
grams with an attached memo sheet of
clarifications dated October 27, 1972.

(3) A letter from Carlyle F. Gronning
to the Office of State Programs dated
December 3, 1972, clarifying issues
raised in the plan review.

(4) A letter from Carlyle F. Gronning
to the Office of Federal and State Oper-
ations dated December 11, 1972, clari-
fying the remaining issues raised in the
review process.

[38 FR 1179, Jan. 10, 1973, as amended at 50
FR 28780, July 16, 1985]

§1952.111 Developmental schedule.

The Utah plan is developmental. The
following is the schedule of develop-
mental steps provided by the plan:

(a) Introduction of resulting legisla-
tion in State Legislature during Janu-
ary 1973.

(b) Expected enactment of the ena-
bling legislation by March 1973.

(c) Formal adoption of Federal stand-
ards and revocation of existing Utah
State standards by September 1, 1973.
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(d) Adoption of safety standards for
agriculture by September 1, 1974.

(e) Formal adoption of parts 1903,
1904, and 1905 of this chapter as rules
and regulations of Utah by July 1974.

(f) Effective date of new standards,
commencement of State enforcement
by September 1973.

(g) A management information sys-
tem by July 1, 1974.

[38 FR 1179, Jan. 10, 1973. Redesignated at 50
FR 28780, July 16, 1985]

§1952.112 Completion of develop-
mental steps and certification.

(@) In accordance with the require-
ments of 29 CFR 1952.110, the Utah
State poster was approved by the As-
sistant Secretary on January 7, 1976.

(b) In accordance with §1952.113(g),
the State has developed and imple-
mented a Management Information
System.

(¢) In accordance with the require-
ments of 29 CFR 1952.110(b), the Utah
Occupational Safety and Health Act,
(chapter 9 of title 35 of the Utah State
Code) effective July 1, 1973, was ap-
proved July 30, 1974.

(d) In accordance with the require-
ments of 29 CFR 1952.113(e), State regu-
lations substantially identical to 29
CFR parts 1903, 1904, and 1905, have
been adopted by the State and ap-
proved by the Assistant Secretary on
March 3, 1976.

(e) The State has developed and im-
plemented rules of procedure for its re-
view commission, consistent with
present law.

(f) The State plan has been amended
to include an Affirmative Action Plan
outlining the State’s policy of equal
employment opportunity.

(g9) In accordance with 29 CFR 1952.113
Utah has promulgated standards at
least as effective as comparable Fed-
eral standards as set out in 41 FR 11635,
regarding all issues covered by the
plan.

(h) In accordance with §1902.34 of this
chapter, the Utah occupational safety
and health plan was certified, effective
as of the date of publication on Novem-
ber 19, 1976, as having completed all de-
velopmental steps specified in the plan
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as approved on January 4, 1973 on or be-
fore January 3, 1976.

[41 FR 1904, Jan. 13, 1976, as amended at 41
FR 10064, Mar. 9, 1976; 41 FR 15005, Apr. 9,
1976; 41 FR 46599, Oct. 22, 1976; 41 FR 51016,
Nov. 19, 1976. Redesignated and amended at
50 FR 28780, July 16, 1985]

§1952.113 Compliance staffing bench-
marks.

Under the terms of the 1978 Court
Order in AFL-CIO v. Marshall, compli-
ance staffing levels (benchmarks) nec-
essary for a “‘fully effective’” enforce-
ment program were required to be es-
tablished for each State operating an
approved State plan. In September
1984, Utah, in conjunction with OSHA,
completed a reassessment of the levels
initially established in 1980 and pro-
posed revised compliance staffing
benchmarks of 10 safety and 9 health
compliance officers. After opportunity
for public comments and service on the
AFL-CIO, the Assistant Secretary ap-
proved these revised staffing require-
ments effective July 16, 1985.

[50 FR 28780, July 16, 1985]

§1952.114 Final approval determina-
tion.

(a) In accordance with section 18(e) of
the Act and procedures in 29 CFR part
1902, and after determination that the
State met the ““fully effective’ compli-
ance staffing benchmarks as revised in
1984 in response to a Court Order in
AFL-CIO v. Marshall (CA 74-406), and
was satisfactorily providing reports to
OSHA through participation in the
Federal-State Unified Management In-
formation System, the Assistant Sec-
retary evaluated actual operations
under the Utah State plan for a period
of at least one year following certifi-
cation of completion of developmental
steps (41 FR 51014). Based on the 18(e)
Evaluation Report for the period of Oc-
tober 1, 1982 through March 31, 1984,
and after opportunity for public com-
ment, the Assistant Secretary deter-
mined that in operation the State of
Utah’s occupational safety health pro-
gram is at least as effective as the Fed-
eral program in providing safe and
healthful employment and places of
employment and meets the criteria for
final State plan approval in section
18(e) of the Act and implementing reg-
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ulations at 29 CFR part 1902. Accord-
ingly, the Utah plan was granted final
approval and concurrent Federal en-
forcement authority was relinquished
under section 18(e) of the Act effective
July 16, 1985.

(b) Except as otherwise noted, the
plan which has received final approval
covers all activities of employers and
all places of employment in Utah. The
plan does not cover private sector mar-
itime employment; employment on
Hill Air Force Base; Federal govern-
ment employers and employees; the
U.S. Postal Service (USPS), including
USPS employees, and contract employ-
ees and contractor-operated facilities
engaged in USPS mail operations; the
enforcement of the field sanitation
standard, 29 CFR 1928.110, and the en-
forcement of the temporary labor
camps standard, 29 CFR 1910.142, with
respect to any agricultural establish-
ment where employees are engaged in
“‘agricultural employment’ within the
meaning of the Migrant and Seasonal
Agricultural Worker Protection Act, 29
U.S.C. 1802(3), regardless of the number
of employees, including employees en-
gaged in hand packing of produce into
containers, whether done on the
ground, on a moving machine, or in a
temporary packing shed, except that
Utah retains enforcement responsi-
bility over agricultural temporary
labor camps for employees engaged in
egg, poultry, or red meat production,
or the post-harvest processing of agri-
cultural or horticultural commodities.

(c) Utah is required to maintain a
State program which is at least as ef-
fective as operations under the Federal
program; to submit plan supplements
in accordance with 29 CFR part 1953; to
allocate sufficient safety and health
enforcement staff to meet the bench-
marks for State staffing established by
the U.S. Department of Labor, or any
revisions to those benchmarks; and, to
furnish such reports in such form as
the Assistant Secretary may from time
to time require.

[50 FR 28780, July 16, 1985, as amended at 62
FR 2560, Jan. 17, 1997; 65 FR 36620, June 9,
2000]
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§1952.115 Level of Federal enforce-
ment.

(a) As a result of the Assistant Sec-
retary’s determination granting final
approval of the Utah plan under sec-
tion 18(e) of the Act, effective July 16,
1985, occupational safety and health
standards which have been promul-
gated under section 6 of the Act do not
apply with respect to issues covered
under the Utah plan. This determina-
tion also relinquishes concurrent Fed-
eral OSHA authority to issue citations
for violations of such standards under
sections 5(a)(2) and (9) of the Act; to
conduct inspections and investigations
under section 8 (except those necessary
to conduct evaluation of the plan under
section 18(f) and other inspections, in-
vestigations, or proceedings necessary
to carry out Federal responsibilities
not specifically preempted by section
18(e)); to conduct enforcement pro-
ceedings in contested cases under sec-
tion 10; to institute proceedings to cor-
rect imminent dangers under section
13; and to propose civil penalties or ini-
tiate criminal proceedings for viola-
tions of the Federal Act under section
17. The Assistant Secretary retains ju-
risdiction under the above provisions
in any proceeding commenced under
section 9 or 10 before the effective date
of the 18(e) determination.

(b) In accordance with section 18(e),
final approval relinquishes Federal
OSHA authority only with regard to
occupational safety and health issues
covered by the Utah plan. OSHA re-
tains full authority over issues which
are not subject to State enforcement
under the plan. Thus, Federal OSHA re-
tains its authority relative to safety
and health enforcement in private sec-
tor maritime activities and will con-
tinue to enforce all provisions of the
Act, rules or orders, and all Federal
standards, current or future, specifi-
cally directed to maritime employment
(29 CFR Part 1915, shipyard employ-
ment; Part 1917, marine terminals;
Part 1918, longshoring; Part 1919, gear
certification), as well as provisions of
general industry and construction
standards (29 CFR Parts 1910 and 1926)
appropriate to hazards found in these
employments. Federal jurisdiction is
retained and exercised by the Employ-
ment Standards Administration, U.S.
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Department of Labor, (Secretary’s
Order 5-96, dated December 27, 1996)
with respect to the field sanitation
standard, 29 CFR 1928.110, and the en-
forcement of the temporary Ilabor
camps standard, 29 CFR 1910.142, in ag-
riculture, as described in §1952.114(b).
Federal jurisdiction is also retained
with regard to: all employment on the
Hill Air Force Base; Federal govern-
ment employers and employees; and
the U.S. Postal Service (USPS), includ-
ing USPS employees, and contract em-
ployees and contractor-operated facili-
ties engaged in USPS mail operations.
In addition, any hazard, industry, geo-
graphical area, operation or facility
over which the State is unable to effec-
tively exercise jurisdiction for reasons
not related to the required perform-
ance or structure of the plan shall be
deemed to be an issue not covered by
the finally approved plan, and shall be
subject to Federal enforcement. Where
enforcement jurisdiction is shared be-
tween Federal and State authorities
for a particular area, project, or facil-
ity, in the interest of administrative
practicability, Federal jurisdiction
may be assumed over the entire project
or facility. In either of the two afore-
mentioned circumstances, Federal en-
forcement may be exercised imme-
diately upon agreement between Fed-
eral and State OSHA.

(c) Federal authority under provi-
sions of the Act not listed in section
18(e) is unaffected by final approval of
the plan. Thus, for example, the Assist-
ant Secretary retains his authority
under section 11(c) of the Act with re-
gard to complaints alleging discrimina-
tion against employees because of the
exercise of any right afforded to the
employee by the Act, although such
complaints may be referred to the
State for investigation. The Assistant
Secretary also retains his authority
under section 6 of the Act to promul-
gate, modify or revoke occupational
safety and health standards which ad-
dress the working conditions of all em-
ployees, including those in States
which have received an affirmative
18(e) determination, although such
standards may not be Federally ap-
plied. In the event that the State’s
18(e) status is subsequently withdrawn
and Federal authority reinstated, all
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Federal standards, including any
standards promulgated or modified
during the 18(e) period, would be Feder-
ally enforceable in that State.

(d) As required by section 18(f) of the
Act, OSHA will continue to monitor
the operations of the Utah State pro-
gram to assure that the provisions of
the State plan are substantially com-
plied with and that the program re-
mains at least as effective as the Fed-
eral program. Failure by the State to
comply with its obligations may result
in the revocation of the final deter-
mination under section 18(e), resump-
tion of Federal enforcement and/or pro-
ceedings for withdrawal of plan ap-
proval.

[50 FR 28780, July 16, 1985, as amended at 62
FR 2560, Jan. 17, 1997; 65 FR 36620, June 9,
2000]

§1952.116 Where the plan may be in-
spected.

A copy of the principal documents
comprising the plan may be inspected
and copied during normal business
hours at the following locations:

Office of State Programs, Occupational Safe-
ty and Health Administration, U.S. De-
partment of Labor, 200 Constitution Ave-
nue NW., Room N3700, Washington, DC
20210;

Office of the Regional Administrator, Occu-
pational Safety and Health Administra-
tion, U.S. Department of Labor, 1999
Broadway Suite 1690, Denver, Colorado
80202-5716; and

Office of the Commissioner, Labor Commis-
sion of Utah, 160 East 300 South, 3rd Floor,
P.O. Box 146650, Salt Lake City, Utah
84114-6650.

[65 FR 36620, June 9, 2000]

§1952.117 Changes to approved plans.

In accordance with part 1953 of this
chapter, the following Utah plan
changes were approved by the Assist-
ant Secretary:

(@) Legislation. (1) The State sub-
mitted an amendment to the Utah Ad-
ministrative Rulemaking Act (chapter
46a, title 63, Utah Code Annotated
1953), which became effective on April
29, 1985, which provides for rulemaking
procedures similar to those of Federal
OSHA in sections pertaining to expan-
sion of definitions; availability of pro-
posed rule to the public; a set time pe-
riod allowed for public comment; the
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time period provided for a requested
hearing to be held; and, provisions for
determining the validity or applica-
bility of a rule in an action for declara-
tory judgment. The Assistant Sec-
retary approved the amendment on Oc-
tober 24, 1988.

(2) The State submitted amendments
to its Occupational Safety and Health
Act (chapter 69, Utah Code Annotated
1953), which became effective on April
29, 1985, which provide for seeking ad-
ministrative warrants, clarify review
procedures for the hearing examiner,
provide for issuing a permanent stand-
ard no later than 120 days after publi-
cation of an emergency standard, and
remove inconsistent requirements for
adopting rules and regulations. The As-
sistant Secretary approved the amend-
ments on October 24, 1988.

(3) On March 29, 1994, the Assistant
Secretary approved Utah’s revised stat-
utory penalty levels which are the
same as the revised Federal penalty
levels contained in section 17 of the
Act as amended on November 5, 1990.

(b) The Voluntary Protection Program.
On December 30, 1993, the Assistant
Secretary approved Utah’s plan supple-
ment, which is generally identical to
the Federal Voluntary Protection Pro-
gram.

(c) Temporary labor camps/field sanita-
tion. Effective February 3, 1997, the As-
sistant Secretary approved Utah’s plan
amendment, dated July 31, 1996, relin-
quishing coverage for the issues of field
sanitation (29 CFR 1928.110) and tem-
porary labor camps (29 CFR 1910.142) in
agriculture (except for agricultural
temporary labor camps associated with
egg, poultry or red meat production, or
the post-harvest processing of agricul-
tural or horticultural commodities.)
The Employment Standards Adminis-
tration, U.S. Department of Labor, has
assumed responsibility for enforcement
of these Federal OSHA standards in ag-
riculture in Utah pursuant to Sec-
retary of Labor’s Order 5-96, dated De-
cember 27, 1996.

[53 FR 43689, Oct. 28, 1988, as amended at 59
FR 2295, Jan. 14, 1994; 59 FR 14555, Mar. 29,
1994; 62 FR 2561, Jan. 17, 1997]
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Subpart F—Washington

SOURCE: 38 FR 2422, Jan. 26, 1973, unless
otherwise noted.

§1952.120 Description of the plan.

(a)(1) The plan identifies the Depart-
ment of Labor and Industries as the
State agency designated to administer
the plan throughout the State. It
adopts the definition of occupational
safety and health issues expressed in
§1902.2(c)(1) of this chapter. The plan
contains a standards comparison of ex-
isting and proposed State standards
with Federal standards. All standards,
except those found in 29 CFR parts 1915,
1916, 1917, and 1918 (ship repairing, ship-
building, shipbreaking and longshor-
ing) will be adopted and enforced after
public hearings within 1 year after the
standards are found to be at least as ef-
fective by the Secretary of Labor.

(2) The plan provides a description of
personnel employed under a merit sys-
tem; the coverage of employees of po-
litical subdivisions, procedures for the
development and promulgation of
standards, including standards for pro-
tection of employees against new and
unforeseen hazards; and procedures for
prompt restraint or elimination of im-
minent danger situations.

(b)(1) The plan includes proposed
draft legislation to be considered by
the Washington Legislature during its
1973 legislative session creating a new
chapter in title 49, Revised Code of
Washington and repealing existing pro-
visions, to bring it into conformity
with the requirements of part 1902.
Under the proposed legislation the De-
partment of Labor and Industries will
have full authority to enforce and ad-
minister laws respecting safety and
health of employees in all workplaces
of the State. The legislation further
proposes to bring the State into con-
formity in areas such as variances and
protection of employees from hazards.

(2) The legislation is also intended to
insure inspections in response to com-
plaints; give employer and employee
representatives an opportunity to ac-
company inspectors in order to aid in-
spections; notification of employees or
their representatives when no compli-
ance action is taken as a result of al-
leged violations, including informal re-
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view; notification of employees of their
protections and obligations; protection
of employees against discharge or dis-
crimination in terms and conditions of
employment; adequate safeguards to
protect trade secrets; provision for
prompt notice to employers and em-
ployees of alleged violations of stand-
ards and abatement requirements; ef-
fective sanctions against employers for
violations of standards and orders; em-
ployer right of review to the Board of
Industrial Insurance Appeals and then
to the courts, and employee participa-
tion in review proceedings. The plan
also proposes to develop a program to
encourage voluntary compliance by
employers and employees, including
provision for on-site consultations.

(c) The plan includes a statement of
the Governor’s support for the legisla-
tion and a legal opinion from the State
attorney general that the legislation
will meet the requirements of the Oc-
cupational Safety and Health Act of
1970 and is consistent with the Con-
stitution and laws of Washington. The
plan sets out goals and provides a time-
table for bringing it into full con-
formity with part 1902 upon enactment
of the proposed legislation.

(d) The Washington plan includes the
following documents as of the date of
approval:

(1) The plan description documents
including draft legislation and appen-
dices in two volumes;

(2) Appendix 18, Standards Compari-
son;

(3) Letter from William C. Jacobs,
Director, Department of Labor and In-
dustries to James W. Lake, Assistant
Regional Director, OSHA, August 11,
1972, submitting justifications for dis-
cretionary sanctions for serious viola-
tions and changing section 18(5) of
WISHA to conform to the mandatory
civil penalty for posting violations
under OSHA;

(4) Letter from John E. Hillier, Su-
pervisor of Safety, Department of
Labor and Industries to Thomas C.
Brown, Director, Office of Federal and
State Operations, August 19, 1972, sub-
mitting justifications on the sanction
system and the review procedure in the
Washington plan;

(5) Letter from William C. Jacobs to
Thomas C. Brown, September 19, 1972,
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justifying the sanction system as pro-
posed by Washington;

(6) Letter from John E. Hillier to
Thomas C. Brown, October 2, 1972, pro-
viding a detailed explanation of the
procedure for review of citations pro-
posed by Washington;

(7) Letter from Stephen C. Way, As-
sistant Attorney General to Thomas C.
Brown, October 19, 1972, clarifying sev-
eral issues raised during the review
process including revision in the draft
legislation;

(8) Letter from Stephen C. Way to
the Assistant Secretary, January 5,
1973, clarifying most of the remaining
issues raised during the review process;

(9) Letter from William C. Jacobs to
the Assistant Secretary, January 12,
1973, revising the penalty structure in
the draft legislation.

(e) The public comments will also be
available for inspection and copying
with the plan documents.

§1952.121 Where the plan may be in-
spected.

A copy of the principal documents
comprising the plan may be inspected
and copied during normal business
hours at the following locations:

Office of State Programs, Occupational Safe-
ty and Health Administration, U.S. De-
partment of Labor, 200 Constitution Ave-
nue NW., Room N3700, Washington, DC
20210;

Office of the Regional Administrator, Occu-
pational Safety and Health Administra-
tion, U.S. Department of Labor, Suite 715,
1111 Third Avenue, Seattle, Washington,
98101-3212;

Office of the Director, Washington Depart-
ment of Labor and Industries, General Ad-
ministration Building, P.O. Box 44001,
Olympia, Washington 98504-4001; and

Office of the Director, Washington Depart-
ment of Labor and Industries, General Ad-
ministration Building, 7273 Linderson Way,
SW., Tumwater, Washington, 98502.

[65 FR 36620, June 9, 2000]

§1952.122 Level of Federal enforce-
ment.

(a) Pursuant to §§1902.20(b)(1)(iii) and
1954.3 of this chapter under which an
agreement has been entered into with
Washington, effective May 30, 1975, and
amended several times effective Octo-
ber 2, 1979, May 29, 1981, April 3, 1987,
and October 27, 1989; and based on a de-
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termination that Washington is oper-
ational in the issues covered by the
Washington occupational safety and
health plan, discretionary Federal en-
forcement authority under section 18(e)
of the Act (29 U.S.C. 667(e)) will not be
initiated with regard to Federal occu-
pational safety and health standards in
issues covered under 29 CFR Parts 1910
and 1926, except as provided in this sec-
tion. The U.S. Department of Labor
will continue to exercise authority,
among other things, with regard to:

(1) Enforcement of new Federal
standards until the State adopts a
comparable standard;

(2) Enforcement of all Federal stand-
ards, current and future, in the mari-
time issues covered by 29 CFR Parts
1915, 1917, 1918, and 1919 (shipyards, ma-
rine terminals, longshoring, and gear
certification), and enforcement of gen-
eral industry and construction stand-
ards (29 CFR Parts 1910 and 1926) appro-
priate to hazards found in these em-
ployments, as they relate to employ-
ment under the exclusive jurisdiction
of the Federal government on the navi-
gable waters of the United States, in-
cluding but not limited to dry docks or

graving docks, marine railways or
similar conveyances (e.g., syncrolifts
and elevator lifts), fuel operations,

drilling platforms or rigs, dredging and
pile driving, and diving;

(3) Complaints and violations of the
discrimination provisions of section
11(c) of the Act (29 U.S.C. 660(c));

(4) Enforcement in situations where
the State is refused entry and is unable
to obtain a warrant or enforce its right
of entry;

(5) Enforcement of unique and com-
plex standards as determined by the
Assistant Secretary;

(6) Enforcement in situations when
the State is unable to exercise its en-
forcement authority fully or effec-
tively;

(7) Enforcement of occupational safe-
ty and health standards within the bor-
ders of all military reservations;

(8) Enforcement at establishments of
employers who are enrolled members of
the Yakima Indian Nation, where such
employers’ establishments are located
within the Yakima reservation;

(9) Enforcement at Tribally-owned
establishments or at establishments
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owned by enrolled members of the
Colville Confederated Tribes, where
such establishments are located within
the Colville reservation;

(10) Investigations and inspections
for the purpose of evaluation of the
Washington plan under sections 18(e)
and (f) of the Act (29 U.S.C. 667(e) and
(f):; and

(11) Enforcement of occupational
safety and health standards with re-
gard to all Federal government em-
ployers and employees; and the U.S.
Postal Service (USPS), including USPS
employees, and contract employees and
contractor-operated facilities engaged
in USPS mail operations.

(b) The OSHA Regional Adminis-
trator will make a prompt rec-
ommendation for the resumption of the
exercise of Federal enforcement au-
thority under section 18(e) of the Act
(29 U.S.C. 667(e)) whenever, and to the
degree, necessary to assure occupa-
tional safety and health protection to
employees in Washington.

[65 FR 36621, June 9, 2000]

§1952.123 Developmental schedule.

The Washington State plan is devel-
opmental. The following is the develop-
mental schedule as provided by the
plan:

(a) Introduction of the legislation in
the 1973 Legislative Session;

(b) Public hearings and promulgation
of occupational safety and health
standards within 1 year after the pro-
posed standards are found to be at least
as effective by the Secretary of Labor;

(¢) Promulgation and adoption of
rules and regulations concerning proce-
dures for assuming all obligations and
functions arising from the legislation
within 1 year of its effective date;

(d) Development and implementation
of a data processing system (M.l.S.) 6
months after approval of the plan;

(e) Achievement of training objec-
tives by December 31, 1973;

(f) Upgrading of the Division of Safe-
ty personnel following legislative ac-
tion on recommendations submitted to
the 1973 Legislature.

§1952.124 Completion of develop-
mental steps and certification.

(a) In accordance with the require-
ments of §1952.123(a) the Washington
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Industrial Safety and Health Act of
1973, hereinafter referred to as WISHA
(S.B. 2386, RCW chapter 49.17), signed
by the Governor on March 9, 1973, effec-
tive on June 7, 1973, was approved July
3, 1974 (39 FR 25326).

(b) In accordance with the require-
ments of §1952.10, the Washington
State Poster submitted on October 6,
1975, was approved by the Assistant
Secretary on December 17, 1975. In ac-
cordance with the State’s formal assur-
ance, the poster was revised, effective
June 1, 1982, to specify that public em-
ployees can only file discrimination
complaints with the State because Fed-
eral jurisdiction under section 11(c) of
the Act does not apply to State public
employees. This revised poster was ap-
proved by the Assistant Secretary on
August 3, 1983.

(¢) The Washington State Compli-
ance Operations Manual, modeled after
the Federal Field Operations Manual,
was developed by the State and was ap-
proved by the Assistant Secretary on
March 19, 1976. The manual was subse-
quently revised on July 23, October 20,
and December 1980, and was approved
by the Assistant Secretary on January
26, 1982. A March 1, 1983, revision to the
manual which provided clarification of
the difference between temporary and
permanent variances iIn accordance
with State formal assurances was ap-
proved by the Assistant Secretary on
August 3, 1983.

(d) In accordance with §1952.123(c),
Washington regulations covering Re-
assumption of Jurisdiction were adopt-
ed by June 7, 1974, and were approved
by the Assistant Secretary on March
19, 1976.

(e) In accordance with §1952.123(e)
Washington has completed the training
as described in this section.

(f) In accordance with §1952.123(d)
Washington has developed and imple-
mented a computerized Management
Information System.

() In accordance with §1952.123(f)
Washington has completed the upgrad-
ing of salaries of safety personnel.

(h) In accordance with §1952.123(c)
Washington has adopted rules and reg-
ulations covering recordkeeping and
reporting requirements.

(i) An industrial hygiene operations
manual, effective March 1, 1980, with
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revisions effective July 1 and Sep-
tember 21, 1981, modeled after the Fed-
eral manual was approved by the As-
sistant Secretary on January 26, 1982.

() In accordance with §1952.123(c),
the Washington Department of Labor
and Industries adopted administrative
regulations providing procedures for
conduct and scheduling of inspections,
extension of abatement dates,
variances, employee complaints of haz-
ards and discrimination, posting of ci-
tations and notices, effective May 14,
1975, and revisions effective December
31, 1980, and July 22, 1981. Likewise, the
Washington Board of Industrial Insur-
ance Appeals adopted rules effective
April 4, 1975, governing practice and
procedure for contested cases with re-
vision effective March 26, 1976. These
regulations and rules were approved by
the Assistant Secretary on January 26,
1982. In accordance with State formal
assurances the State added provision
to the regulations effective July 11,
1982, to require posting of redetermina-
tion notices, settlements, notices re-
lated to appeals; deleting an incorrect
reference to administrative hearing
procedures used in workers compensa-
tion cases; requiring settlement agree-
ments to address abatement dates and
penalty payments; and deleting a re-
quirement to put discrimination com-
plaints in writing. These changes were
approved by the Assistant Secretary on
August 3, 1983.

(k) In accordance with §1902.34 of this
chapter, the Washington occupational
safety and health plan was certified ef-
fective January 26, 1982, as having com-
pleted all developmental steps specified
in the plan as approved on January 26,
1973 on or before January 26, 1976. This
certification attests to structural com-
pletion, but does not render judgment
on adequacy of performance.

[40 FR 59345, Dec. 23, 1975, as amended at 41
FR 12655, Mar. 26, 1976; 41 FR 17549, Apr. 27,
1976; 41 FR 23672, June 11, 1976; 41 FR 51016,
Nov. 19, 1976; 47 FR 5889, 5891, Feb. 9, 1982; 48
FR 37025, Aug. 16, 1983]

§1952.125 Changes to approved plans.

(@) In accordance with part 1953 of
this chapter, the following Washington
plan changes were approved by the As-
sistant Secretary on August 4, 1980.
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(b) In accordance with subpart E of
part 1953 of this chapter, the Assistant
Secretary has approved the participa-
tion of the Washington Department of
Labor and Industries in its November
17, 1989, agreement with the Colville
Confederated Tribes, concerning an in-
ternal occupational safety and health
program on the Colville reservation.
Under this agreement, Washington ex-

ercises enforcement authority over
non-Indian-owned workplaces under
the legal authority set forth in its

State plan. (Federal OSHA will exer-
cise enforcement authority over In-
dian-owned or Tribal workplaces, as
provided in 29 CFR 1952.122.)

(c) Legislation. (1) On March 29, 1994,
the Assistant Secretary approved
Washington’s revised statutory penalty
levels which are the same as the re-
vised Federal penalty levels contained
in section 17 of the Act as amended on
November 5, 1990.

[45 FR 53459, Aug. 12, 1980, as amended at 55
FR 37467, Sept. 12, 1990; 59 FR 14555, Mar. 29,
1994; 67 FR 60129, Sept. 25, 2002]

Subparts G-H [Reserved]

Subpart I—North Carolina

§1952.150 Description of the plan as
initially approved.

(@) The Department of Labor has
been designated by the Governor of
North Carolina to administer the plan
throughout the State. The Department
of Labor has entered into an agreement
with the State Board of Health where-
by the State Board of Health is to as-
sist the Department of Labor in the ad-
ministration and enforcement of occu-
pational health standards. However,
full authority for the promulgation and
enforcement of occupational safety and
health standards remains with the De-
partment of Labor. The plan defines
the covered occupational safety and
health issues as defined by the Sec-
retary of Labor in §1902.2(c)(1) of this
chapter. Moreover, it is understood
that the plan will cover all employers
and employees in the State except
those whose working conditions are
not covered by the Federal act by vir-
tue of section 4(b)(1) thereof, dockside
maritime and domestic workers. The
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Department of Labor is currently exer-
cising statewide inspection authority
to enforce many State standards. The
plan describes procedures for the devel-
opment and promulgation of additional
laws, and orders in all places of em-
ployment in the State; the procedures
for prompt restraint or elimination of
imminent danger conditions; and pro-
cedures for inspections in response to
complaints.

(b) The plan includes proposed draft
legislation to be considered by the
North Carolina General Assembly dur-
ing its 1973 session. Such legislation is
designed to implement major portions
of the plan and to bring it into con-
formity with the requirements of part
1902 of this chapter.

(c) Under this legislation, all occupa-
tional safety and health standards and
amendments thereto which have been
promulgated by the Secretary of
Labor, except those found in parts 1915,
1916, 1917, and 1918 of this chapter (ship
repairing, shipbuilding, shipbreaking,
and longshoring) will be adopted upon
ratification of the proposed legislation.
Enforcement of such standards will
take place 90 days thereafter.

(d) The legislation will give the De-
partment of Labor full authority to ad-
minister and enforce all laws, rules and
orders protecting employee safety and
health in all places of employment in
the State. It also proposes to bring the
plan into conformity in procedures for
providing prompt and effective stand-
ards for the protection of employees
against new and unforeseen hazards
and for furnishing information to em-
ployees on hazards, precautions, symp-
toms, and emergency treatment; and
procedures for variances.

(e) The proposed legislation will in-
sure employer and employee represent-
atives an opportunity to accompany in-
spectors and to call attention to pos-
sible violations before, during, and
after inspections; protection of em-
ployees against discharge or discrimi-
nation in terms and conditions of em-
ployment; notice to employees of their
protections and obligations; adequate
safeguards to protect trade secrets;
prompt notice to employers and em-
ployees of alleged violations of stand-
ards and abatement requirements; ef-
fective sanctions against employers;
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and employer’s right to review of al-
leged violations, abatement periods,
and proposed penalties with oppor-
tunity for employee participation in
the review proceedings.

(f) The Plan also provides for the de-
velopment of a program to encourage
voluntary compliance by employers
and employees.

(g) The Plan includes a statement of
the Governor’s support for the pro-
posed legislation and a statement of
legal opinion that it will meet the re-
quirements of the Occupational Safety
and Health Act of 1970, and is con-
sistent with the constitution and laws
of North Carolina. The Plan sets out
goals and provides a timetable for
bringing it into full conformity with
part 1902 upon enactment of the pro-
posed legislation by the State legisla-
ture.

(h) The North Carolina Plan includes
the following documents as of the date
of approval:

(1) The Plan description document
with appendixes.

(2) Telegram from the Governor of
North Carolina, James E. Holshouser,
Jr., expressing his full support for the
Occupational Safety and Health Act of
North Carolina and his anticipation of
its passage during the 1973 session of
the North Carolina General Assembly.

(3) Letter from W. C. Creel, Commis-
sioner, North Carolina Department of
Labor, to Mr. Thomas C. Brown, Direc-
tor, Federal and State Operations,
clarifying several issues raised during
the review process.

(4) Also available for inspection and
copying with the Plan documents will
be the public comments received dur-
ing the review process.

[38 FR 3042, Feb. 1, 1973, as amended at 51 FR
2488, Jan. 17, 1986]

§1952.151 Developmental schedule.

The North Carolina Plan is develop-
mental. The following is the schedule
of the developmental steps provided by
the Plan:

(a) It is estimated that the draft bill
will be enacted by April 1, 1973.

(b) The Federal standards will be
adopted on the date the bill is ratified.

(c) A refresher course for inspectors
will begin sixty (60) days after the en-
actment of the draft bill.
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(d) Merit system examinations of
current department of labor personnel
will be completed within sixty (60) days
after Federal acceptance of the State
Plan.

(e) The hiring of new personnel in
both the department of labor and the
State board of health will begin thirty
(30) days after the department is as-
sured that State and Federal funds are
available. Tentative plans provide for
both agencies to be fully staffed within
six (6) months after the enactment of
the bill.

(f) All new personnel will receive offi-
cial OSHA training in the National In-
stitute of Training. Employment dates
will generally correspond to dates es-
tablished for the Institute schools.

(9) Employers and employees will be
notified of the availability of consult-
ative services within ninety (90) days
after ratification of the draft bill.

(h) The Department of Labor will ini-
tiate a developmental plan for a
‘““Management Information System’ on
the date of Plan approval. This pro-
gram is to be fully implemented in
ninety (90) days after enactment of the
proposed legislation.

(i) The enforcement of standards will
begin ninety (90) days after ratification
of the draft bill.

(J) A State Compliance Operations
Manual is to be completed ninety (90)
days after ratification of the draft bill.

(k) The Commissioner will begin
issuing administrative “‘rules and regu-
lations” when necessary as stated in
the draft bill ninety (90) days after
ratification of the draft bill. Mean-
while, the Federal rules and regula-
tions will be adopted and applied until
the State rules and regulations are ac-
ceptable.

(I) Safety programs for State employ-
ees will begin one (1) year and ninety
(90) days after ratification of the draft
bill, with full implementation sched-
uled a year later.

(m) Safety programs for large coun-
ties and municipalities with over 10,000
population will be initiated ninety (90)
days after draft bill ratification. Full
implementation will occur one (1) year
later.

(n) Safety programs for other coun-
ties and municipalities with 4,000 to
10,000 population will be initiated with-

42

29 CFR Ch. XVII (7-1-03 Edition)

in two (2) years and ninety (90) days
after Plan grant is approved. Full im-
plementation will occur three (3) years
after grant award.

(o) Safety programs for towns and
other governing units having between
1,000 and 4,000 population will be initi-
ated within two (2) years and ninety
(90) days after Plan grant is approved,
with full implementation within three
years after grant award.

(p) A State “‘Safety and Health”
poster will be prepared within ninety
(90) days after ratification of the draft
bill.

(q) The State of North Carolina will
be fully operational with respect to ag-
riculture 1 year and 90 days after en-
actment of the draft bill.

[38 FR 3042, Feb. 1, 1973. Redesignated at 51
FR 2488, Jan. 17, 1986]

§1952.152 Completion of develop-
mental steps and certification.

(@) In accordance with §1952.153(a)
the Occupational Safety and Health
Act of North Carolina (S.B. 342, Chap-
ter 295) was enacted by the State legis-
lature on May 1, 1973, and became effec-
tive on July 1, 1973.

(b) In accordance with §1952.153(b),
the North Carolina occupational safety
and health standards identical to Fed-
eral standards (thru 12-3-74) have been
promulgated and approved, as revised,
by the Assistant Regional Director on
March 11, 1975 (40 FR 11420).

(c)(1) In accordance with §1952.153(p)
and the requirements of 29 CFR 1952.10,
the North Carolina poster for private
employers was approved by the Assist-
ant Secretary on April 17, 1975.

(2) In accordance with §1952.153(p)
and the requirements of 29 CFR 1952.10,
the North Carolina poster for public
employees was approved by the Assist-
ant Secretary on April 20, 1976.

(d) In accordance with §1952.153(q)
full coverage of agricultural workers
by the North Carolina Department of
Labor began on April 1, 1974.

(e) The State plan has been amended
to include an Affirmative Action Plan
in which the State outlines its policy
of equal employment opportunity.

() In accordance with §1952.153(c) all
North Carolina compliance personnel
have completed refresher training
courses.
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(g9) In accordance with §1952.153(d) all
occupational safety and health per-
sonnel in the North Carolina Depart-
ment of Labor are covered by the State
merit system which the U.S. Civil
Service Commission (by letter dated
January 22, 1976) has found to be in
substantial conformity with the
‘“‘Standards for a Merit System of
Personel Administration.”” Agreement
with the North Carolina Department of
Human Resources specifies that all
health personnel cooperating in the
State occupational safety and health
program are likewise covered by the
State merit system.

(h) In accordance with §1952.153(f) all
North Carolina compliance personnel
have attended basic training courses at
the OSHA Institute in Chicago.

(i) In accordance with §1952.153(g) the
North Carolina Department of Labor
has publicly disseminated information
on the availability of consultative
services.

() In accordance with §1952.153(h) a
manual Management Information Sys-
tem which provides the quarterly sta-
tistical reports required by the Assist-
ant Secretary as well as internal man-
agement data has been developed and is
fully operational.

(k) In accordance with §1952.153(i)
State enforcement of standards began
on July 1, 1973.

(I) In accordance with §1952.153(k) the
State has promulgated the following

administrative ‘“‘rules and regula-
tions’”:
(1) Regulation 7B.0100: Inspections,

Citations and Proposed Penalties.

(2) Regulation 7B.0300: Recording and
Reporting of Occupational Injuries and
IlInesses.

(3) Regulation 7B.0400: Rules of Prac-
tice for Variances.

(4) Regulation 7B.0500: Rules of Pro-
cedure for Promulgating, Modifying or
Revoking Occupational Safety and
Health Standards.

(5) Regulation 7B.0700: State Advi-
sory Council on Occupational Safety
and Health.

(m) The North Carolina Occupational
Safety and Health Review Board has
adopted Rules of Procedure governing
its review of contested cases.
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(n) In accord with §1952.153(l), Safety
programs for State employees were ini-
tiated and implemented.

(0) In accord with §1952.153(m), Safe-
ty programs for large counties and mu-
nicipalities with over 10,000 population
were initiated and implemented.

(p) In accord with §1952.153(n), Safety
programs for other counties and mu-
nicipalities with 4,000 to 10,000 popu-
lation were initiated and implemented.

(q) In accord with §1952.153(0), Safety
programs for towns and other gov-
erning units having between 1,000 and
4,000 population were initiated and im-
plemented.

(r) In accord with §1952.153(e) and
§1902.3(d) the North Carolina occupa-
tional safety and health program has
been fully staffed.

(s) In accordance with §1952.153(j) the
State has developed and amended a
Compliance Operations Manual which
defines the procedures and guidelines
to be used by the North Carolina com-
pliance staff in carrying out the goals
of the program.

(t) In accordance with §1902.34 of this
chapter, the North Carolina occupa-
tional safety and health plan was cer-
tified, effective October 5, 1976, as hav-
ing completed on or before March 31,
1976 all development steps specified in
the plan as approved on January 26,
1973.

[40 FR 18429, Apr. 28, 1975, as amended at 41
FR 17547, Apr. 27, 1976; 41 FR 22562, June 4,
1976; 41 FR 41083, Sept. 21, 1976; 41 FR 43897-
43900, 43902, Oct. 5, 1976. Redesignated at 51
FR 2488, Jan. 17, 1986]

§1952.153 Compliance staffing bench-
marks.

Under the terms of the 1978 Court
Order in AFL-CIO v. Marshall, compli-
ance staffing levels (““benchmarks’’)
necessary for a “fully effective” en-
forcement program were required for
each State operating an approved State
plan. In September 1984, North Caro-
lina, in conjunction with OSHA, com-
pleted a reassessment of the levels ini-
tially established in 1980 and proposed
revised benchmarks of 50 safety and 27
health compliance officers. After op-
portunity for public comment and serv-
ice on the AFL-CIO, the Assistant Sec-
retary approved these revised staffing
requirements on January 17, 1986. In
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June 1990, North Carolina reconsidered
the information utilized in the initial
revision of its 1980 benchmarks and de-
termined that changes in local condi-
tions and improved inspection data
warranted further revision of its bench-
marks to 64 safety inspectors and 50 in-
dustrial hygienists. After opportunity
for public comment and service on the
AFL-CIO, the Assistant Secretary ap-
proved these revised staffing require-
ments on June 4, 1996.

[61 FR 28055, June 4, 1996]

§1952.154 Final approval determina-
tion.

(a) In accordance with section 18(e) of
the Act and procedures in 29 CFR part
1902, and after determination that the
State met the ““fully effective’ compli-
ance staffing benchmarks as revised in
1984 and 1996 in response to a court
order in AFL-CIO v. Marshall, 570 F.2d
1030 (D.C. Cir. 1978), and was satisfac-
torily providing reports to OSHA
through participation in the Federal-
State Integrated Management Informa-
tion System, the Assistant Secretary
evaluated actual operations under the
North Carolina State plan for a period
of at least one year following certifi-
cation of completion of developmental
steps (41 FR 43896). Based on the Bien-
nial Evaluation Report covering the
period of October 1, 1993, through Sep-
tember 30, 1995, an 18(e) Evaluation Re-
port covering the period October 1,
1995, through June 30, 1996, and after
opportunity for public comment, the
Assistant Secretary determined that in
operation the State of North Carolina’s
occupational safety and health pro-
gram is at least as effective as the Fed-
eral program in providing safe and
healthful employment and places of
employment and meets the criteria for
final State plan approval in section
18(e) of the Act and implementing reg-
ulations at 29 CFR part 1902. Accord-
ingly, the North Carolina plan was
granted final approval and concurrent
Federal enforcement authority was re-
linquished under section 18(e) of the
Act effective December 10, 1996.

(b) Except as otherwise noted, the
plan which has received final approval
covers all activities of employers and
all places of employment in North
Carolina. The plan does not cover Fed-
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eral government employers and em-
ployees; the U.S. Postal Service
(USPS), including USPS employees,
and contract employees and con-
tractor-operated facilities engaged in
USPS mail operations; the American
National Red Cross; private sector
maritime activities; employment on
Indian reservations; enforcement relat-
ing to any contractors or subcontrac-
tors on any Federal establishment
where the land has been ceded to the
Federal Government; railroad employ-
ment; and enforcement on military
bases.

(¢) North Carolina is required to
maintain a State program which is at
least as effective as operations under
the Federal program; to submit plan
supplements in accordance with 29 CFR
part 1953; to allocate sufficient safety
and health enforcement staff to meet
the benchmarks for State staffing es-
tablished by the U.S. Department of
Labor, or any revisions to those bench-
marks; and, to furnish such reports in
such form as the Assistant Secretary
may from time to time require.

[61 FR 66601, Dec. 18, 1996, as amended at 65
FR 36621, June 9, 2000; 65 FR 62612, Oct. 19,
2000]

§1952.155 Level of Federal enforce-
ment.

(a) As a result of the Assistant Sec-
retary’s determination granting final
approval to the North Carolina State
plan under section 18(e) of the Act, ef-
fective December 10, 1996, occupational
safety and health standards which have
been promulgated under section 6 of
the Act do not apply with respect to
issues covered under the North Caro-
lina Plan. This determination also re-
linquishes concurrent Federal OSHA
authority to issue citations for viola-
tions of such standards under sections
5(a)(2) and 9 of the Act; to conduct in-
spections and investigations under sec-
tion 8 (except those necessary to con-
duct evaluation of the plan under sec-
tion 18(f) and other inspections, inves-
tigations, or proceedings necessary to
carry out Federal responsibilities not
specifically preempted by section
18(e)); to conduct enforcement pro-
ceedings in contested cases under sec-
tion 10; to institute proceedings to cor-
rect imminent dangers under section
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13; and to propose civil penalties or ini-
tiate criminal proceedings for viola-
tions of the Federal OSH Act under
section 17. The Assistant Secretary re-
tains jurisdiction under the above pro-
visions in any proceeding commenced
under section 9 or 10 before the effec-
tive date of the 18(e) determination.

(b)(1) In accordance with section
18(e), final approval relinquishes Fed-
eral OSHA authority only with regard
to occupational safety and health
issues covered by the North Carolina
plan. OSHA retains full authority over
issues which are not subject to State
enforcement under the plan. Thus, Fed-
eral OSHA retains its authority rel-
ative to safety and health in private
sector maritime activities and will
continue to enforce all provisions of
the Act, rules or orders, and all Federal
standards, current or future, specifi-
cally directed to private sector mari-
time activities (occupational safety
and health standards comparable to 29
CFR Parts 1915, shipyard employment;
1917, marine terminals; 1918,
longshoring; and 1919; gear certifi-
cation, as well as provisions of general
industry and construction standards (29
CFR Parts 1910 and 1926) appropriate to
hazards found in these employments);
employment on Indian reservations;
enforcement relating to any contrac-
tors or subcontractors on any Federal
establishment where the land has been
ceded to the Federal Government; rail-
road employment, not otherwise regu-
lated by another Federal agency; and
enforcement on military bases. Federal
jurisdiction is also retained with re-
spect to Federal government employers
and employees; the U.S. Postal Service
(USPS), including USPS employees,
and contract employees and con-
tractor-operated facilities engaged in
USPS mail operations; and the Amer-
ican National Red Cross.

(2) In addition, any hazard, industry,
geographical area, operation or facility
over which the State is unable to effec-
tively exercise jurisdiction for reasons
which OSHA determines are not re-
lated to the required performance or
structure of the plan shall be deemed
to be an issue not covered by the State
plan which has received final approval,
and shall be subject to Federal enforce-
ment. Where enforcement jurisdiction
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is shared between Federal and State
authorities for a particular area,
project, or facility, in the interest of
administrative practicability Federal
jurisdiction may be assumed over the
entire project or facility. In any of the
aforementioned circumstances, Federal
enforcement authority may be exer-
cised after consultation with the State
designated agency.

(c) Federal authority under provi-
sions of the Act not listed in section
18(e) is unaffected by final approval of
the North Carolina State plan. Thus,
for example, the Assistant Secretary
retains his authority under section
11(c) of the Act with regard to com-
plaints alleging discrimination against
employees because of the exercise of
any right afforded to the employee by
the Act, although such complaints may
be referred to the State for investiga-
tion. The Assistant Secretary also re-
tains his authority under section 6 of
the Act to promulgate, modify or re-
voke occupational safety and health
standards which address the working
conditions of all employees, including
those in States which have received an
affirmative 18(e) determination, al-
though such standards may not be Fed-
erally applied. In the event that the
State’s 18(e) status is subsequently
withdrawn and Federal authority rein-
stated, all Federal standards, including
any standards promulgated or modified
during the 18(e) period, would be Feder-
ally enforceable in that State.

(d) As required by section 18(f) of the
Act, OSHA will continue to monitor
the operations of the North Carolina
State program to assure that the provi-
sions of the State plan are substan-
tially complied with and that the pro-
gram remains at least as effective as
the Federal program. Failure by the
State to comply with its obligations
may result in the revocation of the
final approval determination under
section 18(e), resumption of Federal en-
forcement, and/or proceedings for with-
drawal of plan approval.

[61 FR 66601, Dec. 18, 1996, as ameded at 65 FR

36621, June 9, 2000; 65 FR 62612, Oct. 19, 2000]

§1952.156 Where the plan may be in-
spected.

A copy of the principal documents
comprising the plan may be inspected
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and copied during normal business
hours at the following locations:

Office of State Programs, Occupational Safe-
ty and Health Administration, U.S. De-
partment of Labor, 200 Constitution Ave-
nue NW, Room N3700, Washington, DC
20210;

Office of the Regional Administrator, Occu-
pational Safety and Health Administra-
tion, U.S. Department of Labor, Atlanta
Federal Center, 61 Forsyth Street, SW,
Room 6T50, Atlanta, Georgia 30303; and

Office of the Commissioner, North Carolina
Department of Labor, 4 West Edenton
Street, Raleigh, North Carolina 27601-1092.

[65 FR 36621, June 9, 2000]

§1952.157 Changes to approved plan.

(a) Legislation. (1) On March 29, 1994,
the Assistant Secretary approved
North Carolina’s revised statutory pen-
alty levels which are the same as the
revised Federal penalty levels con-
tained in section 17 of the Act as
amended on November 5, 1990.

(2) [Reserved]

(b) The Voluntary Protection Program.
On June 24, 1994, the Assistant Sec-
retary approved North Carolina’s plan
supplement, which is generally iden-
tical to the Federal STAR Voluntary
Protection Program. North Carolina’s
“Carolina” VVP is limited to the
STAR Program, and excludes the
MERIT and DEMONSTRATION Pro-
grams. Also, injury rates must be at or
below 50 percent of the State injury av-
erage rather than the National injury
average.

[59 FR 39257, Aug. 2, 1994]

Subpart J—lowa

§1952.160 Description of the plan as
initially approved.

(a)(1) The plan identifies the Bureau
of Labor as the State agency des-
ignated to administer the plan
throughout the State. Its responsibil-
ities include both occupational safety
and occupational health, the latter on
a developmental basis. The plan defines
the covered occupational safety and
health issues as defined by the Sec-
retary of Labor in 29 CFR 1902.2(c)(i).
Under existing occupational safety and
health legislation, effective July 1,
1972, lowa has adopted as interim
standards all the occupational safety
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and health standards and amendments
thereto which had been promulgated by
the Secretary of Labor, except those
found in 29 CFR parts 1915, 1916, 1917
and 1918 (Ship repairing, ship building,
ship breaking and longshoring). Hear-
ings have been held on the adoption, as
permanent standards, of the standards
in 29 CFR parts 1910 and 1926. Under its
existing legislation, the Bureau of
Labor has exercised statewide inspec-
tion authority to enforce State stand-
ards which are identical to Federal
standards. The legislation covers all
employers including the State and its
political subdivisions and gives the
lowa Bureau of Labor full authority to
administer and enforce all laws, rules,
and orders protecting employee safety
and health in all places of employment
in the State.

(2) The legislation contains proce-
dures for the promulgation of stand-
ards, including standards for the
prompt protection of employees
against new and unforeseen hazards;
furnishing information to employees
on hazards, precautions, symptoms,
and emergency treatment; procedures
for granting temporary and permanent
variances; and for the protection of em-
ployees from hazards. The law provides
for inspections including inspections in
response to complaints; ensures em-
ployer and employee representatives an
opportunity to accompany inspectors
and call attention to possible viola-
tions before, during and after inspec-
tions; protection of employees against
discharge or discrimination in terms or
conditions of employment through
court suits brought by the Bureau of
Labor; notice to employees of their
protections and obligations under the
State law; imminent danger abatement
through court injunctions; safeguards
to protect trade secrets; prompt notice
to employers and employees of alleged
violations of standards and abatement
requirements; effective sanctions
against employers; employer right to
review of alleged violations, abatement
periods, and proposed penalties with an
opportunity for employee participation
as parties; and employee review of any
citation issued to the employee, in re-
view proceedings before the inde-
pendent Review Commission.
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(3) The plan is developmental in the
establishment of a compliance program
for agriculture, mercantile and service
employees; development of an occupa-
tional health program; developing a
management information system; and
hiring and training of staff under the
existing State merit system.

(b) Included in the plan is a state-
ment of the Governor’s support for the
plan and a statement of legal opinion
that the legislation will meet the re-
quirements of the Occupational Safety
and Health Act of 1970 and is consistent
with the Constitution and laws of lowa.
The plan sets out goals and provides a
timetable for bringing it into full con-
formity with part 1902 at the end of
three years after the commencement of
operations under the plan.

(¢) The plan includes the following
documents as of the date of approval:

(1) The plan document with appen-
dices;

(2) Letters from Jerry L. Addy, Com-
missioner of Labor, dated January 2,
1973, and March 21, 1973, with clarifica-
tions and modifications of the plan;

(3) lowa has also submitted the fol-
lowing regulations adopted by the
State:

(i) Chapter 3 of the lowa Bureau of
Labor Administrative Rules dealing
with inspections, citations, and pro-
posed penalties, adopted July 25, 1972;

(ii) Chapter 4 of the lowa Bureau of
Labor Administrative Rules dealing
with recording and reporting occupa-
tional injuries and illnesses adopted
July 11, 1973, and amended July 25, 1972;

(iii) Chapter 5 of the lowa Bureau of
Labor Administrative Rules dealing
with rules of practice for variances,
limitations, variations, tolerances, and
exemptions adopted July 25, 1972, and
amended October 5, 1972.

These adopted rules and regulations
which were not part of the plan as
originally submitted will be evaluated
in accordance with the review of com-
pletions of developmental steps in
State plans.

[37 FR 19370, July 20, 1973, as amended at 50
FR 27243, July 2, 1985]
§1952.161 Developmental schedule.

The Ilowa State plan is develop-
mental. The following is the develop-
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mental schedule as amended and pro-
vided by the plan:

(a) Enabling legislation becomes ef-
fective (Chapter 88 of lowa Code)—July
1972.

(b) Corrective amendments to Chap-
ter 88 of lowa Code become effective—
July 1975.

(c) Adoption of Federal Standards as
interim State standards—July 1972.

(d) Promulgation of Federal Stand-
ards as permanent State standards—
July 1973.

(e) Development of training program
for employers and employees—October
1974.

(f) Complete hiring of additional
staff—April 1975.

(g9) Basic training of staff—May 1975.

(h) Development of approved Manual
MIS—July 1972.

(i) Commencement of compliance
activities—July 1972.

(J) Development of compliance pro-
grams in Agriculture, Mercantile, and
Services—August 1975.

(k) Development of on-site consulta-
tion program—September 1975.

(I) Development of State poster—Au-
gust 1975.

[41 FR 18836, May 7, 1976. Redesignated at 50
FR 27243, July 2, 1985]

§1952.162 Completion of develop-
mental steps and certification.

(a) In accordance with the require-
ments of §1952.10, the lowa State poster
was approved by the Assistant Sec-
retary on August 26, 1975.

(b) In accordance with the require-
ments of §1952.163(b), the lowa Occupa-
tional Safety and Health Act of 1972
(lowa S.F. 1218—Chapter 88) is amended
by lowa Act S.F. 92, with an effective
date of July 1, 1975.

(c) In accordance with the commit-
ment contained in §1952.163(a), the
State of lowa enacted occupational
safety and health enabling legislation
which became effective on July 1, 1972.

(d) In accordance with the commit-
ment contained in §1952.163(f), the
State of lowa, as of April 24, 1974, hired
a sufficient number of qualified safety
and health personnel under the ap-
proved lowa Merit Employment De-
partment system.

(e) In accordance with the commit-
ment contained in §1952.163(g), all basic
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training of lowa compliance personnel
was completed as of May 9, 1975.

() In accordance with the commit-
ment contained in §1952.163(e), a pro-
gram of education and training of em-
ployers and employees was developed
with local community colleges as of
October 1974.

(9) In accordance with the commit-
ment contained in §1952.163(h), the
lowa Bureau of Labor developed an ap-
proved manual Management Informa-
tion System as of July 1972.

(h) In accordance with the commit-
ment contained in §1952.163(k), the
lowa Bureau of Labor initiated an ap-
proved program of on-site consultation
as of September 1975.

(i) In accordance with the commit-
ment contained in §1952.163(c), the
State of lowa adopted Federal stand-
ards as interim State standards under
chapter 88 of the lowa Code, effective
on July 1, 1972.

(J) In accordance with the commit-
ment contained in §1952.163(d), the
State of lowa promulgated Federal oc-
cupational safety and health standards
(29 CFR parts 1910 and 1926) as perma-
nent State Standards as of August 16,
1973.

(k) In accordance with the commit-
ment contained in §1952.163(i), the lowa
Bureau of Labor began its compliance
activities in July 1973.

() In accordance with the commit-
ment contained in §1952.163(j), the lowa
Bureau of Labor implemented compli-
ance programs in the agriculture, mer-
cantile, and service issues by July 1975.

(m) In accordance with 8§1902.34 of
this chapter, the lowa safety and
health plan program was certified on
September 14, 1976 as having completed
all developmental steps in its plan with
regard to those occupational safety and
health issues specified in the plan on or
before July 20, 1976.

(n) Amendment to Chapter 4, Record-
ing and Reporting Occupational Inju-
ries and lllnesses. Clarifications of the
lowa recordkeeping and reporting
rules.

(0) Amendment to Chapter 6, IOSH
Consultative Services and Training.
Detailed procedures for safety consult-
ants when they find a serious or immi-
nent danger hazard.
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(p) Modifications to the lowa Plan.
Minor revisions to the lowa plan deal-
ing with present staffing, position
statements, legislative changes, and
current responsibilities of divisions in
the lowa Bureau of Labor.

[40 FR 40157, Sept. 2, 1975, as amended at 41
FR 23671, June 11, 1976; 41 FR 39028, Sept. 14,
1976; 44 FR 11067, Feb. 27, 1979. Redesignated
and amended at 50 FR 27243, July 2, 1985]

§1952.163 Compliance staffing bench-
marks.

Under the terms of the 1978 Court
Order in AFL-CIO v. Marshall, compli-
ance staffing levels (benchmarks) nec-
essary for a “‘fully effective’” enforce-
ment program were required to be es-
tablished for each State operating an
approved State plan. In September
1984, lowa, in conjunction with OSHA,
completed a reassessment of the levels
initially established in 1980 and pro-
posed revised compliance staffing
benchmarks of 16 safety and 13 health
compliance officers. After opportunity
for public comment and service on the
AFL-CIO, the Assistant Secretary ap-
proved these revised staffing require-
ments effective July 2, 1985.

[50 FR 27243, July 2, 1985]

§1952.164 Final approval determina-
tion.

(a) In accordance with section 18(e) of
the Act and procedures in 29 CFR part
1902, and after determination that the
State met the ““fully effective’” compli-
ance staffing benchmarks as revised in
1984 in response to a Court Order in
AFL-CIO v. Marshall (CA 74-406), and
was satisfactorily providing reports to
OSHA through participation in the
Federal-State Unified Management In-
formation System, the Assistant Sec-
retary evaluated actual operations
under the lowa State plan for a period
of at least one year following certifi-
cation of completion of developmental
steps (41 FR 39027). Based on the 18(e)
Evaluation Report for the period of Oc-
tober 1982 through March 1984, and
after opportunity for public comment,
the Assistant Secretary determined
that in operation, the State of lowa oc-
cupational safety and health program
is at least as effective as the Federal
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program in providing safe and health-
ful employment and places of employ-
ment and meets the criteria for final
State plan approval in section 18(e) of
the Act and implementing regulations
at 29 CFR part 1902. Accordingly, the
lowa plan was granted final approval
and concurrent Federal enforcement
authority was relinquished under sec-
tion 18(e) of the Act effective July 2,
1985.

(b) Except as otherwise noted, the
plan which has received final approval
covers all activities of employers and
all places of employment in lowa. The
plan does not cover private sector mar-
itime employment; Federal govern-
ment-owned, contractor-operated mili-
tary/munitions facilities; Federal gov-
ernment employers and employees; the
U.S. Postal Service (USPS), including
USPS employees, and contract employ-
ees and contractor-operated facilities
engaged in USPS mail operations;
bridge construction projects spanning
the Mississippi and Missouri Rivers be-
tween lowa and other States; the en-
forcement of the field sanitation stand-
ard, 29 CFR 1928.110, and the enforce-
ment of the temporary labor camps
standard, 29 CFR 1910.142, with respect
to any agricultural establishment
where employees are engaged in ‘“‘agri-
cultural employment” within the
meaning of the Migrant and Seasonal
Agricultural Worker Protection Act, 29
U.S.C. 1802(3), regardless of the number
of employees, including employees en-
gaged in hand packing of produce into
containers, whether done on the
ground, on a moving machine, or in a
temporary packing shed, except that
lowa retains enforcement responsi-
bility over agricultural temporary
labor camps for employees engaged in
egg, poultry, or red meat production,
or the post-harvest processing of agri-
cultural or horticultural commodities.

(c) lowa is required to maintain a
State program which is at least as ef-
fective as operations under the Federal
program; to submit plan supplements
in accordance with 29 CFR part 1953; to
allocate sufficient safety and health
enforcement staff to meet the bench-
marks for State staffing established by
the U.S. Department of Labor, or any
revisions to those benchmarks; and, to
furnish such reports in such form as
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the Assistant Secretary may from time
to time require.

[50 FR 27243, July 2, 1985, as amended at 62
FR 2561, Jan. 17, 1997; 65 FR 36622, June 9,
2000]

§1952.165 Level of Federal enforce-
ment.

(a) As a result of the Assistant Sec-
retary’s determination granting final
approval of the lowa plan under section
18(e) of the Act, effective July 2, 1985,
occupational safety and health stand-
ards which have been promulgated
under section 6 of the Act do not apply
with respect to issues covered under
the lowa plan. This determination also
relinquishes concurrent Federal OSHA
authority to issue citations for viola-
tions of such standards under section
5(a)(2) and 9 of the Act; to conduct in-
spections and investigations under sec-
tion 8 (except those necessary to con-
duct evaluation of the plan under sec-
tion 18(f) and other inspections, inves-
tigations, or proceedings necessary to
carry out Federal responsibilities not
specifically preempted by section
18(e)); to conduct enforcement pro-
ceedings in contested cases under sec-
tion 10; to institute proceedings to cor-
rect imminent dangers under section
13; and to propose civil penalties or ini-
tiate criminal proceedings for viola-
tions of the Federal Act under section
17. The Assistant Secretary retains ju-
risdiction under the above provisions
in any proceeding commenced under
section 9 or 10 before the effective date
of the 18(e) determination.

(b)(1) In accordance with section
18(e), final approval relinquishes Fed-
eral OSHA authority only with regard
to occupational safety and health
issues covered by the lowa plan. OSHA
retains full authority over issues which
are not subject to State enforcement
under the plan. Thus, Federal OSHA re-
tains its authority relative to safety
and health in private sector maritime
activities and will continue to enforce
all provisions of the Act, rules or or-
ders, and all Federal standards, current
or future, specifically directed to mari-
time employment (29 CFR Part 1915,
shipyard employment; Part 1917, ma-
rine terminals; Part 1918, longshoring;
Part 1919, gear certification), as well as
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provisions of general industry and con-
struction standards (29 CFR Parts 1910
and 1926) appropriate to hazards found
in these employments; Federal govern-
ment-owned, contractor-operated mili-
tary/munitions facilities; bridge con-
struction projects spanning the Mis-
sissippi and Missouri Rivers between
lowa and other States. Federal juris-
diction is retained and exercised by the
Employment Standards Administra-
tion, U.S. Department of Labor, (Sec-
retary’s Order 5-96, dated December 27,
1996) with respect to the field sanita-
tion standard, 29 CFR 1928.110, and the
enforcement of the temporary labor
camps standard, 29 CFR 1910.142, in ag-
riculture, as described in §1952.164(b).
Federal OSHA will also retain author-
ity for coverage of all Federal govern-
ment employers and employees; and of
the U.S. Postal Service (USPS), includ-
ing USPS employees, and contract em-
ployees and contractor-operated facili-
ties engaged in USPS mail operations.

(2) In addition, any hazard, industry,
geographical area, operation or facility
over which the State is unable to effec-
tively exercise jurisdiction for reasons
not related to the required perform-
ance or structure of the plan shall be
deemed to be an issue not covered by
the finally approved plan, and shall be
subject to Federal enforcement. Where
enforcement jurisdiction is shared be-
tween Federal and State authorities
for a particular area, project, or facil-
ity, in the interest of administrative
practicability, Federal jurisdiction
may be assumed over the entire project
or facility. In either of the two afore-
mentioned circumstances, Federal en-
forcement may be exercised imme-
diately upon agreement between Fed-
eral and State OSHA.

(c) Federal authority under provi-
sions of the Act not listed in section
18(e) is unaffected by final approval of
the plan. Thus, for example, the Assist-
ant Secretary retains his authority
under section 11(c) of the Act with re-
gard to complaints alleging discrimina-
tion against employees because of the
exercise of any right afforded to the
employee by the Act, although such
complaints may be referred to the
State for investigation. The Assistant
Secretary also retains his authority
under section 6 of the Act to promul-
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gate, modify or revoke occupational
safety and health standards which ad-
dress the working cond