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(8) Any agreement to employ or
make a grant to a government official
for any period after the termination of
his government service if such agree-
ment is entered into within 90 days
prior to such termination;

(9) If a government official attends or
participates in a conference sponsored
by a private foundation, the allocable
portion of the cost of such conference
and other nonmonetary benefits (for
example, benefits of a professional, in-
tellectual, or psychological nature, or
benefits resulting from the publication
or the distribution to participants of a
record of the conference), as well as the
payment or reimbursement of expenses
(including reasonable advances for ex-
penses anticipated in connection with
such a conference in the near future),
received by such government official as
a result of such attendance or partici-
pation shall not be subject to section
4941(d)(1), so long as the conference is
in furtherance of the exempt purposes
of the foundation; or

(10) In the case of any government of-
ficial who was on leave of absence
without pay on December 31, 1969, pur-
suant to a commitment entered into on
or before such date for the purpose of
engaging in certain activities for which
such individual was to be paid by one
or more private foundations, any pay-
ment of compensation (or payment or
reimbursement of expenses, including
reasonable advances for expenses an-
ticipated in the immediate future) by
such private foundations to such indi-
vidual for any continuous period after
December 31, 1969, and prior to January
1, 1971, during which such individual re-
mains on leave of absence to engage in
such activities. A commitment is con-
sidered entered into on or before De-
cember 31, 1969, if on or before such
date, the amount and nature of the
payments to be made and the name of
the individual receiving such payments
were entered on the records of the
payor, or were otherwise adequately
evidenced, or the notice of the payment
to be received was communicated to
the payee orally or in writing.

[T.D. 7270, 38 FR 9493, Apr. 17, 1973, as amend-
ed by T.D. 7938, 49 FR 3848, Jan. 31, 1984]
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§53.4941(d)-4 Transitional rules.

(a) Certain transactions involving secu-
rities acquired by a foundation before
May 27, 1969—(1) In general. Under sec-
tion 101(1)(2)(A) of the Tax Reform Act
of 1969 (83 Stat. 533), any transaction
between a private foundation and a
corporation which is a disqualified per-
son shall not be an act of self-dealing if
such transaction is pursuant to the
terms of securities of such corporation,
if such terms were in existence at the
time such securities were acquired by
the foundation, and if such securities
were acquired by the foundation before
May 27, 1969.

(2) Example. The provisions of this
paragraph may be illustrated by the
following example:

Example. Private foundation X purchased
preferred stock of corporation M, a disquali-
fied person with respect to X, on March 15,
1969. The terms of such securities on such
date provided that the stock could be called
by M at any time if M paid the outstanding
shareholders cash equal to 105 percent of the
face amount of the stock. If M exercises this
right and calls the stock owned by X on Feb-
ruary 15, 1970, such call shall not constitute
an act of self-dealing even if such price is not
equivalent to fair market value on such date
and even if not all of the securities of that
class are called.

(b) Disposition of certain business
holdings—(1) In general. Under section
101(1)(2)(B) of the Tax Reform Act of
1969 (83 Stat. 533), the sale, exchange,
or other disposition of property which
is owned by a private foundation on
May 26, 1969, to a disqualified person
shall not be an act of self-dealing if the
foundation is required to dispose of
such property in order not to be liable
for tax under section 4943 (determined
without regard to section 4943(c)(2)(C)
and as if every disposition by the foun-
dation were made to disqualified per-
sons) and if such disposition satisfies
the requirements of subparagraph (2) of
this paragraph. For purposes of apply-
ing this paragraph in the case of a dis-
position completed before January 1,
1975, or after October 4, 1976, and before
January 1, 1977, the amount of excess
business holdings is determined under
section 4943(c) without taking sub-
section (c)(4) into account.
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(2) Terms of the disposition. Subpara-
graph (1) of this paragraph shall not
apply unless:

(i) The private foundation receives an
amount which equals or exceeds the
fair market value of the business hold-
ings at the time of disposition or at the
time a contract for such disposition
was previously executed; and

(ii) At the time with respect to which
subdivision (i) of this subparagraph is
applied, the transaction would not
have constituted a prohibited trans-
action within the meaning of section
503(b) or the corresponding provisions
of prior law if such provisions had been
applied at such time.

(3) Property received under a trust or
will. For purposes of this paragraph,
property shall be considered as owned
by a private foundation on May 26, 1969,
if such property is acquired by such
foundation under the terms of a will
executed on or before such date, under
the terms of a trust which was irrev-
ocable on such date, or under the terms
of a revocable trust executed on or be-
fore such date if the property would
have passed under a will which would
have met the requirements of this sub-
paragraph but for the fact that a grant-
or dies without having revoked the
trust. An amendment or republication
of a will which was executed on or be-
fore May 26, 1969, does not prevent any
interest in a business enterprise which
was to pass under the terms of such
will (which terms were in effect on May
26, 1969, and at all times thereafter)
from being treated as owned by a pri-
vate foundation on or before May 26,
1969, solely because:

(i) There is a reduction in the inter-
est in the business enterprise which the
foundation was to receive under the
terms of the will (for example, if the
foundation is to receive the residuary
estate and one class of stock is dis-
posed of by the decedent during his
lifetime or by a subsequent codicil),

(ii) Such amendment or republication
is necessary in order to comply with
section 508(e) and the regulations
thereunder,

(iii) There is a change in the executor
of the will, or

(iv) There is any other change which
does not otherwise change the rights of
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the foundation with respect to such in-
terest in the business enterprise.

However, if under such amendment or
republication there is an increase of
the interest in the business enterprise
which the foundation was to receive
under the terms of the will in effect on
May 26, 1969, such increase shall not be
treated as owned by the private foun-
dation on or before May 26, 1969, but
under such circumstances the interest
which would have been acquired before
such increase shall be treated as owned
by the private foundation on or before
May 26, 1969.

(4) Examples. The provisions of this
paragraph may be illustrated by the
following examples:

Example (1) On May 26, 1969, private founda-
tion X owns 10 percent of corporation Y’s
voting stock, which is traded on the New
York Stock Exchange. Disqualified persons
with respect to X own an additional 40 per-
cent of such voting stock. X is on a calendar
year basis. Prior to January 1, 1975, X pri-
vately sold its entire 10 percent for cash to
B, a disqualified person, at the price quoted
on the stock exchange at the close of the day
less commissions. Since the 10 percent owned
by X would constitute excess business hold-
ings without the application of section
4943(c) (2)(C) or (4), the disposition will not
constitute an act of self-dealing.

Example (2) Assume the facts as stated in
example (1), except that the only stock of
corporation Y which X owns is 1.5 percent of
Y’s voting stock. Since the 1.5 percent owned
by X would constitute excess business hold-
ings without the application of section
4943(c) (2)(C) or (4), the disposition of the
stock to B for cash will not constitute an act
of self-dealing.

Example (3) Assume the facts as stated in
example (1), except that B, instead of paying
cash as consideration for the stock, issued a
10-year secured promissory note as consider-
ation for the stock. The issuance of such
promissory note will not be treated as an act
of self-dealing until taxable years beginning
after December 31, 1979, unless such issuance
would have been a prohibited transaction
under section 503(b), or unless the trans-
action does not remain throughout its life at
least as favorable as an arm’s-length con-
tract negotiated currently. See paragraph (c)
of this section.

(c) Existing leases and loans—(1) In
general. Under section 101(1)(2)(C) of the
Tax Reform Act of 1969 (83 Stat. 533),
the leasing of property or the lending
of money (or other extension of credit)
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between a disqualified person and a pri-
vate foundation pursuant to a binding
contract which was in effect on Octo-
ber 9, 1969 (or pursuant to a renewal or
modification of such a contract, as de-
scribed in subparagraph (2) of this
paragraph), shall not be an act of self-
dealing until taxable years beginning
after December 31, 1979, if:

(i) At the time the contract was exe-
cuted, such contract was not a prohib-
ited transaction (within the meaning of
section 503(b) or the corresponding pro-
visions of prior law), and

(ii) The leasing or lending of money
(or other extension of credit) remains
throughout the term of the lease or ex-
tension of credit at least as favorable
as a current arm’s-length transaction
with an unrelated person.

(2) Renewal or modification of existing
contracts. A renewal or a modification
of an existing contract is referred to in
subparagraph (1) of this paragraph only
if any modifications of the terms of
such contract are not substantial and
the relative advantages of the modified
contract compared with contracts en-
tered into at arm’s-length with an un-
related person at the time of the re-
newal or modification are at least as
favorable to the private foundation as
the relative advantages of the original
contract compared with contracts en-
tered into at arm’s-length with an un-
related person at the time of execution
of the original contract. Such renewal
or modification need not be provided
for in the original contract; it may
take place before or after the expira-
tion of the original contract and at any
time before the first day of the first
taxable year of the private foundation
beginning after December 31, 1979.
Where, in a normal commercial set-
ting, an unrelated party in the position
of a private foundation could be ex-
pected to insist upon a renegotiation or
termination of a binding contract, the
private foundation must so act. Thus,
for example, if a disqualified person
leases office space from a private foun-
dation on a month-to-month basis, and
a party in the position of the private
foundation could be expected to re-
negotiate the rent required in such
contract because of a rise in the fair
market value of such office space, the
private foundation must so act in order
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to avoid participation in an act of self-
dealing. Where the private foundation
has no right to insist upon renegoti-
ation, an act of self-dealing shall occur
if the terms of the contract become
less favorable to the foundation than
an arm’s-length contract negotiated
currently, unless:

(i) The variation from current fair
market value is de minimis, or

(ii) The contract is renegotiated by
the foundation and the disqualified
person so that the foundation will re-
ceive no less than fair market value.
For purposes of subdivision (i) of this
subparagraph de minimis ordinarily
shall be no more than one-half of 1 per-
cent in the rate of return in the case of
a loan, or 10 percent of the rent in the
case of a lease.

(3) Example. The provisions of sub-
paragraphs (1) and (2) of this paragraph
may be illustrated by the following ex-
ample.

Example. Under a binding contract entered
into on January 1, 1964, X, a private founda-
tion, leases a building for 10 years from Z, a
disqualified person. At the time the contract
was executed, the lease was not a ‘‘prohib-
ited transaction’ within the meaning of sec-
tion 503(b), since the rent charged X was only
50 percent of the rent which would have been
charged in an arm’s-length transaction with
an unrelated person. On January 1, 1974, X
renewed the lease for 5 additional years. The
terms of the renewal agreement provided for
a 20 percent increase in the amount of rent
charged X. However, at the time of such re-
newal, the rent which would have been
charged in an arm’s-length transaction had
also increased by 20 percent from that of
1964. The renewal agreement shall not be
treated as an act of self-dealing.

(4) Certain exchanges of stock or securi-
ties for bonds, debentures or other indebt-
edness. (i) In the case of a transaction
described in paragraph (a) or (b) of this
section or paragraph (d) of §53.4941(d)-
3, where a bond, debenture, or other in-
debtedness of a disqualified person is
acquired by a private foundation in ex-
change for stock or securities which it
held on October 9, 1969, and at all times
thereafter, such indebtedness shall be
treated as an extension of credit pursu-
ant to a binding contract in effect on
October 9, 1969, to which this paragraph
applies. Thus, so long as the extension
of credit remains at least as favorable
as an arm’s-length transaction with an
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unrelated person and neither the acqui-
sition of the securities which were ex-
changed for the indebtedness nor the
exchange of such securities for the in-
debtedness was a prohibited trans-
action within the meaning of section
503(b) (or the corresponding provisions
of prior law) at the time of such acqui-
sition, such extension of credit shall
not be an act of self-dealing until tax-
able years beginning after December 31,
1979.

(ii) The provisions of this subpara-
graph may be illustrated by the fol-
lowing examples:

Example (1). Assume the facts as stated in
example (2) of §53.4941 (d)-3 (d)(2), except
that the preferred stock was held by Y on Oc-
tober 9, 1969, and at all times thereafter until
the redemption occurred on January 2, 1972.
In addition, assume that the acquisition of
the preferred stock was not a prohibited
transaction within the meaning of section
503(b) at the time of such acquisition and the
exchange of the preferred stock for the de-
bentures would not have been a prohibited
transaction within the meaning of section
503(b). For 1973 through 1979, the extension of
credit arising from the holding of the deben-
tures is not an act of self-dealing so long as
the extension of credit remains at least as
favorable as an arm’s-length transaction
with an unrelated person. See, however, ex-
ample (3) of §53.4941 (e)-1 (e)(1)(ii).

Example (2). Assume the same facts as stat-
ed in example (1) of §53.4941 (d)—4 (b)(4), ex-
cept that private foundation X sold its entire
10 percent of corporation Y’s voting stock in
exchange for Y’s secured notes which mature
on December 31, 1985. For taxable years be-
ginning before January 1, 1980, the extension
of credit arising from the holding of such
notes by X is not an act of self-dealing so
long as the extension of credit remains at
least as favorable as an arm’s-length trans-
action with an unrelated person and neither
the acquisition of the securities which were
exchanged for the indebtedness nor the ex-
change of such securities for the indebted-
ness was a prohibited transaction within the
meaning of section 503(b) (or the cor-
responding provisions of prior law). Under
§53.4941(e)-1, a new extension of credit occurs
on the first day of each taxable year in
which an indebtedness is outstanding; there-
fore, if the secured notes are held by X after
December 31, 1979, a new extension of credit
not excepted from the definition of an act of
self-dealing will occur on the first day of the
first taxable year beginning after December
31, 1979, and on the first day of each suc-
ceeding taxable year in which X holds such
secured notes.
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(d) Sharing of goods, services, or facili-
ties before January 1, 1980. (1) Under sec-
tion 101(1)(2)(D) of the Tax Reform Act
of 1969 (83 Stat. 533), the use (other
than leasing) of goods, services, or fa-
cilities which are shared by a private
foundation and a disqualified person
shall not be an act of self-dealing until
taxable years beginning after Decem-
ber 31, 1979, if:

(i) The use is pursuant to an arrange-
ment in effect before October 9, 1969,
and at all times thereafter;

(ii) The arrangement was not a pro-
hibited transaction (within the mean-
ing of sec. 503(b) or the corresponding
provisions of prior law) at the time it
was made; and

(iii) The arrangement would not be a
prohibited transaction if section 503(b)
continued to apply.

For purposes of this paragraph, such
arrangement need not be a binding con-
tract.

(2) The provisions of this paragraph
may be illustrated by the following ex-
ample:

Example. In 1964 X, a private foundation,
and B, a disqualified person, arranged for the
sharing of computer time in B’s son’s com-
pany for a 10-year period commencing Janu-
ary 1, 1965. B’s son has the unilateral right to
terminate the arrangement at any time. X
uses the computer facilities in connection
with an analysis of its grant-making activi-
ties, while B’s use is related to his business
affairs. Both X and B make reasonable fixed
payments to the computer company based on
the number of hours of computer use and
comparable to fees charged in arm’s-length
transactions with unrelated parties. The
company imposes a maximum limit per
month on the sum of the number of hours for
which X and B use the computer facilities.
Under these circumstances, the sharing of
computer time is not an act of self-dealing.

(e) Use of certain property acquired be-
fore October 9, 1969. (1) Under section
101(1)(2)(E) of the Tax Reform Act of
1969 (83 Stat. 533), the use of property
in which a private foundation and a
disqualified person have a joint or com-
mon interest will not be an act of self-
dealing if the interests of both in such
property were acquired before October
9, 1969.

(2) The provisions of this paragraph
may be illustrated by the following ex-
ample:
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Example. Prior to October 9, 1969, C, a dis-
qualified person, gave beachfront property to
private foundation X for use as a rec-
reational facility for underprivileged, inner-
city children during the summer months.
However, C retained the right to use such
property for his life. The use of such prop-
erty by C or X is not an act of self-dealing.

(f) Disposition of leased property—(1) In
general. Under section 101(1)(2)(F') of the
Tax Reform Act of 1969, as amended by
the Tax Reform Act of 1976 (90 Stat.
1713), the sale, exchange or other dis-
position (other than by lease) to a dis-
qualified person of property being
leased to the disqualified person by a
private foundation is not an act of self-
dealing if:

(i) The private foundation is leasing
substantially all of the property to the
disqualified person under a lease to
which paragraph (c) of this section ap-
plies;

(ii) The disposition occurs after Octo-
ber 4, 1976, and before January 1, 1978;
and

(iii) The disposition satisfies the re-
quirements of paragraph (f)(2) of this
section.

(2) Terms of disposition. Paragraph
(f)(1) of this section applies only if:

(i) The private foundation receives an
amount that equals or exceeds the fair
market value of the property either at
the time of the disposition or at the
time (after June 30, 1976) the contract
for such disposition was executed;

(ii) In computing the fair market
value of the property, no diminution of
that value results from the fact that
the property is subject to any lease to
disqualified persons; and

(iii) At the time with respect to
which paragraph (f)(2)(i) of this section
is applied, the transaction would not
have constituted a prohibited trans-
action within the meaning of section
503(b) or the corresponding provisions
of prior law if those provisions had
been applied at the time of the trans-
action.

[T.D. 7270, 38 FR 9493, Apr. 17, 1973, as amend-
ed by T.D. 7678, 46 FR 12416, Feb. 26, 1980]

§53.4941(e)-1 Definitions.

(a) Taxable period—(1) In general. For
purposes of any act of self-dealing, the
term ‘‘taxable period’”’ means the pe-
riod beginning with the date on which
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the act of self-dealing occurs and end-
ing on the earliest of:

(i) The date of mailing of a notice of
deficiency under section 6212 with re-
spect to the tax imposed by section
4941(a)(1),

(ii) The date on which correction of
the act of self-dealing is completed, or

(iii) The date on which the tax im-
posed by section 4941(a)(1) is assessed.

(2) Date of occurrence. An act of self-
dealing occurs on the date on which all
the terms and conditions of the trans-
action and the liabilities of the parties
have been fixed. Thus, for example, if a
private foundation gives a disqualified
person a binding option on June 15,
1971, to purchase property owned by the
foundation at any time before June 15,
1972, the act of self-dealing has oc-
curred on June 15, 1971. Similarly, in
the case of a conditional sales con-
tract, the act of self-dealing shall be
considered as occurring on the date the
property is transferred subject only to
the condition that the buyer make pay-
ment for receipt of such property.

(3) Special rule. Where a notice of defi-
ciency referred to in subparagraph
(1)(i) of this paragraph is not mailed
because a waiver of the restrictions on
assessment and collection of a defi-
ciency has been accepted, or because
the deficiency is paid, the date of filing
of the waiver or the date of such pay-
ment, respectively, shall be treated as
the end of the taxable period.

(4) Examples. The provisions of this
paragraph may be illustrated by the
following examples:

Example (1). On July 16, 1970, F, a manager
of private foundation X acting on behalf of
the foundation, knowing his act to be one of
self-dealing, willfully and without reason-
able cause engaged in an act of self-dealing
by selling certain real estate to A, a dis-
qualified person. On March 25, 1973, the In-
ternal Revenue Service mailed a notice of
deficiency to A with respect to the tax im-
posed on the sale under section 4941(a)(1).
The taxable period with respect to the act of
self-dealing for both A and F is July 16, 1970,
through March 25, 1973.

Example (2). Assume the facts as stated in
example (1), except that the act of self-deal-
ing is corrected by A on March 17, 1971. The
taxable period with respect to the act of self-
dealing for both A and F is July 16, 1970,
through March 17, 1971.

Example (3). Assume the facts as stated in
example (1), except that on August 20, 1972, A
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