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Cite this Code: CFR

To cite the regulations in
this volume use title,
part and section num-
ber. Thus, 16 CFR 0.1
refers to title 16, part 0,
section 1.
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Explanation

The Code of Federal Regulations is a codification of the general and permanent
rules published in the Federal Register by the Executive departments and agen-
cies of the Federal Government. The Code is divided into 50 titles which represent
broad areas subject to Federal regulation. Each title is divided into chapters
which usually bear the name of the issuing agency. Each chapter is further sub-
divided into parts covering specific regulatory areas.

Each volume of the Code is revised at least once each calendar year and issued
on a quarterly basis approximately as follows:

Title 1 through Title 16.....ccciiiiiiiiiiiiiiii e enes as of January 1
Title 17 through Title 27 as of April 1
Title 28 through Title 41 ..o as of July 1
Title 42 through Title 50....ccciuiiiiiiiiiiiiii e aens as of October 1

The appropriate revision date is printed on the cover of each volume.
LEGAL STATUS

The contents of the Federal Register are required to be judicially noticed (44
U.S.C. 1507). The Code of Federal Regulations is prima facie evidence of the text
of the original documents (44 U.S.C. 1510).

HOW TO USE THE CODE OF FEDERAL REGULATIONS

The Code of Federal Regulations is kept up to date by the individual issues
of the Federal Register. These two publications must be used together to deter-
mine the latest version of any given rule.

To determine whether a Code volume has been amended since its revision date
(in this case, January 1, 2003), consult the ‘“‘List of CFR Sections Affected (LLSA),”
which is issued monthly, and the ‘“‘Cumulative List of Parts Affected,”” which
appears in the Reader Aids section of the daily Federal Register. These two lists
will identify the Federal Register page number of the latest amendment of any
given rule.

EFFECTIVE AND EXPIRATION DATES

Each volume of the Code contains amendments published in the Federal Reg-
ister since the last revision of that volume of the Code. Source citations for
the regulations are referred to by volume number and page number of the Federal
Register and date of publication. Publication dates and effective dates are usu-
ally not the same and care must be exercised by the user in determining the
actual effective date. In instances where the effective date is beyond the cut-
off date for the Code a note has been inserted to reflect the future effective
date. In those instances where a regulation published in the Federal Register
states a date certain for expiration, an appropriate note will be inserted following
the text.

OMB CONTROL NUMBERS
The Paperwork Reduction Act of 1980 (Pub. L. 96-511) requires Federal agencies
to display an OMB control number with their information collection request.
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Many agencies have begun publishing numerous OMB control numbers as amend-
ments to existing regulations in the CFR. These OMB numbers are placed as
close as possible to the applicable recordkeeping or reporting requirements.

OBSOLETE PROVISIONS

Provisions that become obsolete before the revision date stated on the cover
of each volume are not carried. Code users may find the text of provisions in
effect on a given date in the past by using the appropriate numerical list of
sections affected. For the period before January 1, 2001, consult either the List
of CFR Sections Affected, 1949-1963, 1964-1972, 1973-1985, or 1986-2000, published
in 11 separate volumes. For the period beginning January 1, 2001, a ‘‘List of CFR
Sections Affected” is published at the end of each CFR volume.

INCORPORATION BY REFERENCE

What is incorporation by reference? Incorporation by reference was established
by statute and allows Federal agencies to meet the requirement to publish regu-
lations in the Federal Register by referring to materials already published else-
where. For an incorporation to be valid, the Director of the Federal Register
must approve it. The legal effect of incorporation by reference is that the mate-
rial is treated as if it were published in full in the Federal Register (b U.S.C.
562(a)). This material, like any other properly issued regulation, has the force
of law.

What is a proper incorporation by reference? The Director of the Federal Register
will approve an incorporation by reference only when the requirements of 1 CFR
part 51 are met. Some of the elements on which approval is based are:

(a) The incorporation will substantially reduce the volume of material pub-
lished in the Federal Register.

(b) The matter incorporated is in fact available to the extent necessary to
afford fairness and uniformity in the administrative process.

(¢c) The incorporating document is drafted and submitted for publication in
accordance with 1 CFR part 51.

Properly approved incorporations by reference in this volume are listed in the
Finding Aids at the end of this volume.

What if the material incorporated by reference cannot be found? If you have any
problem locating or obtaining a copy of material listed in the Finding Aids of
this volume as an approved incorporation by reference, please contact the agency
that issued the regulation containing that incorporation. If, after contacting the
agency, you find the material is not available, please notify the Director of the
Federal Register, National Archives and Records Administration, Washington DC
20408, or call (202) 741-6010.

CFR INDEXES AND TABULAR GUIDES

A subject index to the Code of Federal Regulations is contained in a separate
volume, revised annually as of January 1, entitled CFR INDEX AND FINDING AIDS.
This volume contains the Parallel Table of Statutory Authorities and Agency
Rules (Table I). A list of CFR titles, chapters, and parts and an alphabetical
list of agencies publishing in the CFR are also included in this volume.

An index to the text of ‘““Title 3—The President’ is carried within that volume.

The Federal Register Index is issued monthly in cumulative form. This index
is based on a consolidation of the ‘“‘Contents’ entries in the daily Federal Reg-
ister.

A List of CFR Sections Affected (ILLSA) is published monthly, keyed to the
revision dates of the 50 CFR titles.
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REPUBLICATION OF MATERIAL

There are no restrictions on the republication of material appearing in the
Code of Federal Regulations.

INQUIRIES

For a legal interpretation or explanation of any regulation in this volume,
contact the issuing agency. The issuing agency’s name appears at the top of
odd-numbered pages.

For inquiries concerning CFR reference assistance, call 202-741-6000 or write
to the Director, Office of the Federal Register, National Archives and Records
Administration, Washington, DC 20408 or e-mail info@fedreg.nara.gov.

SALES

The Government Printing Office (GPO) processes all sales and distribution of
the CFR. For payment by credit card, call toll free, 866-512-1800 or DC area, 202—
512-1800, M-F, 8 a.m. to 4 p.m. e.s.t. or fax your order to 202-512-2250, 24 hours
a day. For payment by check, write to the Superintendent of Documents, Attn:
New Orders, P.O. Box 371954, Pittsburgh, PA 15250-7954. For GPO Customer Serv-
ice call 202-512-1803.

ELECTRONIC SERVICES

The full text of the Code of Federal Regulations, The United States Govern-
ment Manual, the Federal Register, Public Laws, Public Papers, Weekly Compila-
tion of Presidential Documents and the Privacy Act Compilation are available
in electronic format at www.access.gpo.gov/nara (‘‘GPO Access’’). For more infor-
mation, contact Electronic Information Dissemination Services, U.S. Govern-
ment Printing Office. Phone 202-512-1530, or 888-293-6498 (toll-free). E-mail,
gpoaccess@gpo.gov.

The Office of the Federal Register also offers a free service on the National
Archives and Records Administration’s (NARA) World Wide Web site for public
law numbers, Federal Register finding aids, and related information. Connect
to NARA’s web site at www.nara.gov/fedreg. The NARA site also contains links
to GPO Access.

RAYMOND A. MOSLEY,
Director,
Office of the Federal Register.
January 1, 2003.
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THIS TITLE

Title 16—COMMERCIAL PRACTICES is composed of two volumes. The first volume
contains parts 0-999 and comprises chapter I—Federal Trade Commission. The
second volume containing part 1000 to end comprises chapter II—Consumer Prod-
uct Safety Commission. The contents of these volumes represent all current regu-
lations codified under this title of the CFR as of January 1, 2003.
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Would you like to
know...

if any changes have been made to the Code
of Federal Regulations or what documents
have been published in the Federal Register
without reading the Federal Register every
day? if so, you may wish to subscribe to the
LSA (List of CFR Sections Affected), the
Federal Register Index, or both.

LSA

The LSA (List of CFR Sections Affected) is
designed to lead users of the Code of Federal
Regulations to amendatory actions published in
the Federal Register. The LSA is issued monthly in
cumulative form. Entries indicate the nature of the
changes—such as revised, removed, or corrected.
$31 per year.

Federal Register Index

The index, covering the contents of the daily
Federal Register, is issued monthly in cumulative
form. Entries are carried primarily under the names
of the issuing agencies. Significant subjects are
carried as cross-references.

$28 per year.

A finding aid is included in each publication which
lists Federal Register page numbers with the date
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SUBCHAPTER A—ORGANIZATION, PROCEDURES AND RULES
OF PRACTICE

PART 0—ORGANIZATION

Sec.

0.1 The Commission.

0.2 Official address.

0.3 Hours.

0.4 Laws administered.

0.5 Laws authorizing monetary claims.
0.6 [Reserved]

0.7 Delegation of functions.

0.8 The Chairman.

0.9 Organization structure.

0.10 Office of the Executive Director.
0.11 Office of the General Counsel.

0.12 Office of the Secretary.

0.13 Office of the Inspector General.
0.14 Office of Administrative Law Judges.
0.15 [Reserved]

0.16 Bureau of Competition.

0.17 Bureau of Consumer Protection.
0.18 Bureau of Economics.

0.19 The Regional Offices.

AUTHORITY: 5 U.S.C. 552(a)(1);
46(g).

SOURCE: 41 FR 54483, Dec. 14, 1976, unless
otherwise noted.

15 U.S.C.

§0.1 The Commission.

The Federal Trade Commission is an
independent administrative agency
which was organized in 1915 pursuant
to the Federal Trade Commission Act
of 1914 (38 Stat. 717, as amended; 15
U.S.C. 41-58). It is responsible for the
administration of a variety of statutes
which, in general, are designed to pro-
mote competition and to protect the
public from unfair and deceptive acts
and practices in the advertising and
marketing of goods and services. It is
composed of five members appointed by
the President and confirmed by the
Senate for terms of seven years.

§0.2 Official address.

The principal office of the Commis-
sion is at Washington, DC. All commu-
nications to the Commission should be
addressed to the Federal Trade Com-
mission, 600 Pennsylvania Avenue, NW,
Washington, DC 20580, unless otherwise
specifically directed. The Commission’s
Web site address is www.ftc.gov.

[63 FR 715682, Dec. 29, 1998, as amended at 65
FR 78408, Dec. 15, 2000]

§0.3 Hours.

Principal and field offices are open
on each business day from 8:30 a.m. to
5 p.m.

§0.4 Laws administered.

The Commission exercises enforce-
ment and administrative authority
under the Federal Trade Commission
Act (156 U.S.C. 41-58), Clayton Act (156
U.S.C. 12-27), Robinson-Patman Act (15
U.S.C. 13-13b, 2la), Webb-Pomerene
(Export Trade) Act (15 U.S.C. 61-66),
Packers and Stockyards Act (7 U.S.C.
181-229), Wool Products Labeling Act of
1939 (15 U.S.C. 68-68j), Lanham Trade-
Mark Act (15 U.S.C. 1064), Fur Products
Labeling Act (15 U.S.C. 69-69j), Textile
Fiber Products Identification Act (15
U.S.C. 70-70k), Federal Cigarette Label-
ing and Advertising Act (15 U.S.C. 1331-
1340), Fair Packaging and Labeling Act
(15 U.S.C. 1451-1461), Truth in Lending
Act (156 U.S.C. 1601-1667f), Fair Credit
Reporting Act (15 U.S.C. 1681-1681u),
Fair Credit Billing Act (15 U.S.C. 1666-
1666j), Equal Credit Opportunity Act (15
U.S.C. 1691-1691f), Fair Debt Collection
Practices Act (156 U.S.C. 1692-16920),
Electronic Fund Transfer Act (156
U.S.C. 1693-1693r), Hobby Protection
Act (15 U.S.C. 2101-2106), Magnuson-
Moss Warranty—Federal Trade Com-
mission Improvement Act (15 U.S.C.
2301-2312, 45-58), Energy Policy and
Conservation Act (42 U.S.C. 6201-6422,
15 U.S.C. 2008), Hart-Scott-Rodino
Antitrust Improvements Act of 1976 (15
U.S.C. 18a), Petroleum Marketing Prac-
tices Act (156 U.S.C. 2801-2841), Com-
prehensive Smokeless Tobacco Health
Education Act of 1986 (15 U.S.C. 4401-
4408), Telephone Disclosure and Dispute
Resolution Act of 1992 (15 U.S.C. 5701-
5724), Telemarketing and Consumer
Fraud and Abuse Prevention Act (15
U.S.C. 6101-6108), International Anti-
trust Enforcement Assistance Act of
1994 (15 U.S.C. 46, 57b-1, 1311-1312, 6201 &
note, 6202-6212), Credit Repair Organi-
zations Act (156 U.S.C. 1679-1679j), Chil-
dren’s Online Privacy Protection Act
(15 U.S.C. 6501-6506), Identity Theft As-
sumption and Deterrence Act of 1998 (18



§0.5

U.S.C. 1028 note), Gramm-Leach-Bliley
Act (156 U.S.C. 6801-6809), and other Fed-
eral statutes.

[656 FR 78408, Dec. 15, 2000]

§0.5 Laws
claims.

authorizing monetary

The Commission is authorized to en-
tertain monetary claims against it
under three statutes. The Federal Tort
Claims Act (28 U.S.C. 2671-2680) pro-
vides that the United States will be lia-
ble for injury or loss of property or per-
sonal injury or death caused by the
negligent or wrongful acts or omissions
of its employees acting within the
scope of their employment or office.
The Military Personnel and Civilian
Employees Claims Act of 1964 (31 U.S.C.
3701, 3721) authorizes the Commission
to compensate employees’ claims for
damage to or loss of personal property
incident to their service. The Equal Ac-
cess to Justice Act (b U.S.C. 504 and 28
U.S.C. 2412) provides that an eligible
prevailing party other than the United
States will be awarded fees and ex-
penses incurred in connection with any
adversary adjudicative and court pro-
ceeding, unless the adjudicative officer
finds that the agency was substantially
justified or that special circumstances
make an award unjust. In addition, eli-
gible parties, including certain small
businesses, will be awarded fees and ex-
penses incurred in defending against an
agency demand that is substantially in
excess of the final decision of the adju-
dicative officer and is unreasonable
when compared with such decision
under the facts and circumstances of
the case, unless the adjudicative officer
finds that the party has committed a
willful violation of law or otherwise
acted in bad faith, or special cir-
cumstances make an award unjust.
Questions may be addressed to the Of-
fice of the General Counsel, (202) 326—
2462.

[63 FR 36340, July 6, 1998]
§0.6 [Reserved]

§0.7 Delegation of functions.

The Commission, under the authority
provided by Reorganization Plan No. 4
of 1961, may delegate, by published
order or rule, certain of its functions to

16 CFR Ch. | (1-1-03 Edition)

a division of the Commission, an indi-
vidual Commissioner, an administra-
tive law judge, or an employee or em-
ployee board, and retains a discre-
tionary right to review such delegated
action upon its own initiative or upon
petition of a party to or an intervenor
in such action.

[656 FR 78408, Dec. 15, 2000]

§0.8 The Chairman.

The Chairman of the Commission is
designated by the President, and, sub-
ject to the general policies of the Com-
mission, is the executive and adminis-
trative head of the agency. He presides
at meetings of and hearings before the
Commission and participates with
other Commissioners in all Commis-
sion decisions. Attached to the Office
of the Chairman, and reporting directly
to him, and through him to the Com-
mission, are the following staff units:

(a) The Office of Public Affairs,
which furnishes information con-
cerning Commission activities to news
media and the public; and

(b) the Office of Congressional Rela-
tions, which coordinates all liaison ac-
tivities with Congress.

[50 FR 53303, Dec. 31, 1985]

§0.9 Organization structure.

The Federal Trade Commission com-
prises the following principal units: Of-
fice of the Executive Director; Office of
the General Counsel; Office of the Sec-
retary; Office of the Inspector General;
Office of Administrative Law Judges;
Bureau of Competition; Bureau of Con-
sumer Protection; Bureau of Econom-
ics; and the Regional Offices.

[656 FR 78408, Dec. 15, 2000]

§0.10 Office of the Executive Director.

The Executive Director, under the di-
rection of the Chairman, is the chief
operating official who develops and im-
plements management and administra-
tive policies, programs and directives
for the Commission. The Executive Di-
rector works closely with the Bureaus
on strategic planning and assessing the
management and resource implications
of any proposed action. In addition, the
Executive Director manages the Com-
mission’s facilities and administrative



Federal Trade Commission

services, financial management, infor-
mation technology, and human re-
sources.

[656 FR 78408, Dec. 15, 2000]

§0.11 Office of the General Counsel.

The General Counsel is the Commis-
sion’s chief law officer and adviser, who
renders necessary legal services to the
Commission, represents the Commis-
sion in the Federal and State courts,
advises the Commission and other
agency officials and staff with respect
to questions of law and policy, includ-
ing advice with respect to legislative
matters and ethics, and responds to re-
quests and appeals filed under the
Freedom of Information and Privacy
Acts and to intra- and intergovern-
mental access requests.

[656 FR 78408, Dec. 15, 2000]

§0.12 Office of the Secretary.

The Secretary is responsible for the
minutes of Commission meetings and
is the legal custodian of the Commis-
sion’s seal, property, papers, and
records, including 1legal and public
records. The Secretary, or in the Sec-
retary’s absence an Acting Secretary
designated by the Commission, signs
Commission orders and official cor-
respondence. In addition, the Secretary
is responsible for the publication of all
Commission actions that appear in the
FEDERAL REGISTER and for the publica-
tion of Federal Trade Commission Deci-
sions.

[656 FR 78408, Dec. 15, 2000]

§0.13 Office of the Inspector General.

The Office of Inspector General (OIG)
was established within the Federal
Trade Commission in 1989 as required
by the Inspector General Act Amend-
ments of 1988 (6 U.S.C. app. 3). The OIG
promotes the economy, efficiency and
effectiveness of FTC programs and op-
erations. To this end, the OIG inde-
pendently conducts audits and inves-
tigations to find and prevent fraud,
waste, and abuse within the agency.

[656 FR 78408, Dec. 15, 2000]

§0.16

§0.14 Office of Administrative Law
Judges.

Administrative law judges are offi-
cials to whom the Commission, in ac-
cordance with law, delegates the initial
performance of statutory fact-finding
functions and initial rulings on conclu-
sions of law, to be exercised in con-
formity with Commission decisions and
policy directives and with its Rules of
Practice. The administrative law
judges also serve as presiding officers
assigned to conduct rulemaking pro-
ceedings under section 18(a)(1)(B) of the
Federal Trade Commission Act as
amended and other rulemaking pro-
ceedings as directed. The Chief Admin-
istrative Law Judge also serves as the
Chief Presiding Officer. Administrative
law judges are appointed under the au-
thority and subject to the prior ap-
proval of the Office of Personnel Man-
agement.

[64 FR 19885, May 9, 1989, as amended at 65
FR 78409, Dec. 15, 2000]

§0.15 [Reserved]

§0.16 Bureau of Competition.

The Bureau is responsible for enforc-
ing Federal antitrust and trade regula-
tion laws under section 5 of the Federal
Trade Commission Act, the Clayton
Act, and a number of other special
statutes that the Commission is
charged with enforcing. The Bureau’s
work aims to preserve the free market
system and assure the unfettered oper-
ation of the forces of supply and de-
mand. Its activities seek to ensure
price competition, quality products
and services and efficient operation of
the national economy. The Bureau car-
ries out its responsibilities by inves-
tigating alleged law violations, and
recommending to the Commission such
further action as may be appropriate.
Such action may include injunctive
and other equitable relief in Federal
district court, complaint and litigation
before the agency’s administrative law
judges, formal nonadjudicative settle-
ment of complaints, trade regulation
rules, or reports. The Bureau also con-
ducts compliance investigations and
initiates proceedings for civil penalties
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to assure compliance with final Com-
mission orders dealing with competi-
tion and trade restraint matters. The
Bureau’s activities also include busi-
ness and consumer education and staff
advice on competition laws and compli-
ance, and liaison functions with re-
spect to foreign antitrust and competi-
tion law enforcement agencies and or-
ganizations, including requests for
international enforcement assistance.

[656 FR 78409, Dec. 15, 2000]

§0.17 Bureau of Consumer Protection.

The Bureau investigates unfair or de-
ceptive acts or practices under section
5 of the Federal Trade Commission Act
as well as potential violations of nu-
merous special statutes which the
Commission is charged with enforcing.
It prosecutes before the agency’s ad-
ministrative law judges alleged viola-
tions of law after issuance of a com-
plaint by the Commission or obtains
through negotiation consented-to or-
ders, which must be accepted and
issued by the Commission. In consulta-
tion with the General Counsel, the Bu-
reau may also seek injunctive or other
equitable relief under section 13(b) of
the Federal Trade Commission Act.
The Bureau participates in trade regu-
lation rulemaking proceedings under
section 18(a)(1)(B) of the Federal Trade
Commission Act and other rulemaking
proceedings under statutory authority.
It investigates compliance with final
orders and trade regulation rules and
seeks civil penalties or consumer re-
dress for their violation, as well as in-
junctive and other equitable relief
under section 13(b) of the Act. In addi-
tion, the Bureau seeks to educate both
consumers and the business commu-
nity about the laws it enforces, and to
assist and cooperate with other state,
local, foreign, and international agen-
cies and organizations in consumer
protection enforcement and regulatory
matters. The Bureau also maintains
the agency’s public reference facilities,
where the public may inspect and copy
a current index of opinions, orders,
statements of policy and interpreta-
tions, staff manuals and instructions
that affect any member of the public,
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and other public records of the Com-
mission.

[65 FR 78409, Dec. 15, 2000]

§0.18 Bureau of Economics.

The bureau aids and advises the Com-
mission concerning the economic as-
pects of all of its functions, and is re-
sponsible for the preparation of various
economic reports and surveys. The bu-
reau provides economic and statistical
assistance to the enforcement bureaus
in the investigation and trial of cases.

[41 FR 54483, Dec. 14, 1976. Redesignated at 45
FR 36341, May 29, 1980, and amended at 50 FR
53303, Dec. 31, 1985]

§0.19 The Regional Offices.

(a) These offices are investigatory
arms of the Commission, and have re-
sponsibility for investigational, trial,
compliance, and consumer educational
activities as delegated by the Commis-
sion. They are under the general super-
vision of the Office of the Executive Di-
rector, and clear their activities
through the appropriate operating Bu-
reaus.

(b) The names, geographic areas of
responsibility, and addresses of the re-
spective regional offices are as follows:

(1) Northeast Region (located in New
York City, New York), covering Con-
necticut, Maine, Massachusetts, New
Hampshire, New Jersey, New York,
Rhode Island, Vermont, and Puerto
Rico. Federal Trade Commission, One
Bowling Green, Suite 318, New York,
New York 10004.

(2) Southeast Region (located in At-
lanta, Georgia), covering Alabama,
Florida, Georgia, Mississippi, North
Carolina, South Carolina, and Ten-
nessee. Federal Trade Commission,
Suite b5M35, Midrise Building, 60
Forsyth Street, SW., Atlanta, Georgia
30303.

(3) East Central Region (located in
Cleveland, Ohio), covering Delaware,
District of Columbia, Maryland, Michi-
gan, Ohio, Pennsylvania, Virginia, and
West Virginia. Federal Trade Commis-
sion, Eaton Center, Suite 200, 1111 Su-
perior Avenue, Cleveland, Ohio 44114.
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(4) Midwest Region (located in Chi-
cago, Illinois), covering Illinois, Indi-
ana, Iowa, Kansas, Kentucky, Min-
nesota, Missouri, Nebraska, North Da-
kota, South Dakota, and Wisconsin.
Federal Trade Commission, 55 East
Monroe Street, Suite 1860, Chicago, Il-
linois 60603-5701.

(5) Southwest Region (located in Dal-
las, Texas), covering Arkansas, Lou-
isiana, New Mexico, OKklahoma, and
Texas. Federal Trade Commission, 1999
Bryan Street, Suite 2150, Dallas, Texas
75201.

(6) Northwest Region (located in Se-
attle, Washington), covering Alaska,
Idaho, Montana, Oregon, Washington,
and Wyoming. Federal Trade Commis-
sion, 915 Second Avenue, Suite 2896, Se-
attle, Washington 98174.

(7) Western Region (located in San
Francisco and Los Angeles, California),
covering Arizona, California, Colorado,
Hawaii, Nevada, and Utah.

(i) San Francisco Office: Federal
Trade Commission, 901 Market Street,
Suite 570, San Francisco, California
94103.

(ii) Los Angeles Office: Federal Trade
Commission, 10877 Wilshire Boulevard,
Suite 700, Los Angeles, California 90024.

(c) Each of the regional offices is su-
pervised by a Regional Director, who is
available for conferences with attor-
neys, consumers, and other members of
the public on matters relating to the
Commission’s activities.

[41 FR 54483, Dec. 14, 1976, as amended at 42
FR 27218, May 27, 1977; 43 FR 754, Jan. 4, 1978;
43 FR 6579, Feb. 15, 1978. Redesignated at 45
FR 36341, May 29, 1980, and amended at 50 FR
53303, Dec. 31, 1985; 63 FR 71582, Dec. 29, 1998;
64 FR 71284, Dec. 21, 1999; 65 FR 78409, Dec. 15,
2000]
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46), unless otherwise noted.

SOURCE: 32 FR 8444, June 13, 1967, unless
otherwise noted.

Subpart A—Industry Guidance
ADVISORY OPINIONS

§1.1 Policy.

(a) Any person, partnership, or cor-
poration may request advice from the
Commission with respect to a course of
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action which the requesting party pro-
poses to pursue. The Commission will
consider such requests for advice and
inform the requesting party of the
Commission’s views, where practicable,
under the following circumstances.

(1) The matter involves a substantial
or novel question of fact or law and
there is no clear Commission or court
precedent; or

(2) The subject matter of the request
and consequent publication of Commis-
sion advice is of significant public in-
terest.

(b) The Commission has authorized
its staff to consider all requests for ad-
vice and to render advice, where prac-
ticable, in those circumstances in
which a Commission opinion would not
be warranted. Hypothetical questions
will not be answered, and a request for
advice will ordinarily be considered in-
appropriate where:

(1) The same or substantially the
same course of action is under inves-
tigation or is or has been the subject of
a current proceeding involving the
Commission or another governmental
agency, or

(2) An informed opinion cannot be
made or could be made only after ex-
tensive investigation, clinical study,
testing, or collateral inquiry.

[44 FR 21624, Apr. 11, 1979; 44 FR 23515, Apr.
20, 1979, as amended at 54 FR 14072, Apr. 7,
1989]

§1.2 Procedure.

(a) Application. The request for ad-
vice or interpretation should be sub-
mitted in writing (one original and two
copies) to the Secretary of the Com-
mission and should: (1) State clearly
the question(s) that the applicant wish-
es resolved; (2) cite the provision of law
under which the question arises; and (3)
state all facts which the applicant be-
lieves to be material. In addition, the
identity of the companies and other
persons involved should be disclosed.
Letters relating to unnamed companies
or persons may not be answered. Sub-
mittal of additional facts may be re-
quested prior to the rendering of any
advice.

(b) Compliance matters. If the re-
quest is for advice as to whether the
proposed course of action may violate
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an outstanding order to cease and de-
sist issued by the Commission, such re-
quest will be considered as provided for
in §2.41 of this chapter.

[44 FR 21624, Apr. 11, 1979, as amended at 44
FR 40638, July 12, 1979]

§1.3 Advice.

(a) On the basis of the materials sub-
mitted, as well as any other informa-
tion available, and if practicable, the
Commission or its staff will inform the
requesting party of its views.

(b) Any advice given by the Commis-
sion is without prejudice to the right of
the Commission to reconsider the ques-
tions involved and, where the public in-
terest requires, to rescind or revoke
the action. Notice of such rescission or
revocation will be given to the request-
ing party so that he may discontinue
the course of action taken pursuant to
the Commission’s advice. The Commis-
sion will not proceed against the re-
questing party with respect to any ac-
tion taken in good faith reliance upon
the Commission’s advice under this
section, where all the relevant facts
were fully, completely, and accurately
presented to the Commission and
where such action was promptly dis-
continued upon notification of rescis-
sion or revocation of the Commission’s
approval.

(c) Advice rendered by the staff is
without prejudice to the right of the
Commission later to rescind the advice
and, where appropriate, to commence
an enforcement proceeding.

[44 FR 21624, Apr. 11, 1979]

§1.4 Public disclosure.

Written advice rendered pursuant to
this section and requests therefor, in-
cluding names and details, will be
placed in the Commission’s public
record immediately after the request-
ing party has received the advice, sub-
ject to any limitations on public dis-
closure arising from statutory restric-
tions, the Commission’s rules, and the
public interest. A request for confiden-
tial treatment of information sub-
mitted in connection with the ques-
tions should be made separately.

[44 FR 21624, Apr. 11, 1979]
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INDUSTRY GUIDES

§1.5 Purpose.

Industry guides are administrative
interpretations of laws administered by
the Commission for the guidance of the
public in conducting its affairs in con-
formity with legal requirements. They
provide the basis for voluntary and si-
multaneous abandonment of unlawful
practices by members of industry. Fail-
ure to comply with the guides may re-
sult in corrective action by the Com-
mission under applicable statutory pro-
visions. Guides may relate to a prac-
tice common to many industries or to
specific practices of a particular indus-
try.

§1.6 How promulgated.

Industry guides! are promulgated by
the Commission on its own initiative
or pursuant to petition filed with the
Secretary or upon informal application
therefor, by any interested person or
group, when it appears to the Commis-
sion that guidance as to the legal re-
quirements applicable to particular
practices would be beneficial in the
public interest and would serve to
bring about more widespread and equi-
table observance of laws administered
by the Commission. In connection with
the promulgation of industry guides,
the Commission at any time may con-
duct such investigations, make such
studies, and hold such conferences or
hearings as it may deem appropriate.
All or any part of any such investiga-
tion, study, conference, or hearing may
be conducted under the provisions of
subpart A of part 2 of this chapter.

Subpart B—Rules and Rulemaking
Under Section 18(a)(1)(B) of
the FTC Act

AUTHORITY: 15 U.S.C. 46; 15 U.S.C. 57a; 5
U.S.C. 552; sec. 212(a), Pub. L. 104-121, 110
Stat. 857 (5 U.S.C. 601 note).

§1.7 Scope of rules in this subpart.

The rules in this subpart apply to and
govern proceedings for the promulga-
tion of rules as provided in section

1In the past, certain of these have been

promulgated and referred to as trade prac-
tice rules.
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18(a)(1)(B) of the Federal Trade Com-
mission Act. Such rules shall be known
as trade regulation rules. All other
rulemaking proceedings shall be gov-
erned by the rules in subpart C, except
as otherwise required by law or as oth-
erwise specified in this chapter.

[46 FR 26288, May, 12, 1981, as amended at 50
FR 53303, Dec. 31, 1985]

§1.8 Nature, authority and use of
trade regulation rules.

(a) For the purpose of carrying out
the provisions of the Federal Trade
Commission Act, the Commission is
empowered to promulgate trade regula-
tion rules which define with specificity
acts or practices which are unfair or
deceptive acts or practices in or affect-
ing commerce. Such rules may include
requirements prescribed for the pur-
pose of preventing such acts or prac-
tices. A violation of a rule shall con-
stitute an unfair or deceptive act or
practice in violation of section 5(a)(1)
of that Act, unless the Commission
otherwise expressly provides in its
rule. However, the respondent in an ad-
judicative proceeding may show that
his conduct does not violate the rule or
assert any other defense to which he is
legally entitled.

(b) The Commission at any time may
conduct such investigations, make
such studies and hold such conferences
as it may deem necessary. All or any
part of any such investigation may be
conducted under the provisions of sub-
part A of part 2 of this chapter.

[46 FR 26288, May 12, 1981]

§1.9 Petitions to commence trade reg-
ulation rule proceedings.

Trade regulation rule proceedings
may be commenced by the Commission
upon its own initiative or pursuant to
written petition filed with the Sec-
retary by any interested person stating
reasonable grounds therefor. If the
Commission determines to commence a
trade regulation rule proceeding pursu-
ant to the petition, the petitioner shall
be mailed a copy of the public notices
issued under §§1.10, 1.11 and 1.12. Any
person whose petition is not deemed by
the Commission sufficient to warrant
commencement of a rulemaking pro-
ceeding shall be notified of that deter-
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mination and may be given an oppor-
tunity to submit additional data.

[46 FR 26288, May, 12, 1981, as amended at 50
FR 53303, Dec. 31, 1985]

§1.10 Advance notice of proposed rule-
making.

(a) Prior to the commencement of
any trade regulation rule proceeding,
the Commission shall publish in the
FEDERAL REGISTER an advance notice
of such proposed proceeding.

(b) The advance notice shall:

(1) Contain a brief description of the
area of inquiry under consideration,
the objectives which the Commission
seeks to achieve, and possible regu-
latory alternatives under consideration
by the Commission; and

(2) Invite the response of interested
persons with respect to such proposed
rulemaking, including any suggestions
or alternative methods for achieving
such objectives.

(c) The advance notice shall be sub-
mitted to the Committee on Com-
merce, Science, and Transportation of
the Senate and to the Committee on
Interstate and Foreign Commerce of
the House of Representatives.

(d) The Commission may, in addition
to publication of the advance notice,
use such additional mechanisms as it
considers useful to obtain suggestions
regarding the content of the area of in-
quiry before publication of an initial
notice of proposed rulemaking pursu-
ant to §1.11.

[46 FR 26288, May, 12, 1981, as amended at 50
FR 53303, Dec. 31, 1985]

§1.11 Commencement of a rulemaking
proceeding.

(a) Initial notice. A trade regulation
rule proceeding shall commence with
an initial notice of proposed rule-
making. Such notice shall be published
in the FEDERAL REGISTER not sooner
than 30 days after it has been sub-
mitted to the Committee on Com-
merce, Science, and Transportation of
the Senate and to the Committee on
Interstate and Foreign Commerce of
the House of Representatives. The ini-
tial notice shall include:

(1) The text of the proposed rule in-
cluding any alternatives which the
Commission proposes to promulgate;
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(2) Reference to the legal authority
under which the rule is proposed;

(3) A statement describing with par-
ticularity the reason for the proposed
rule;

(4) An invitation to all interested
persons to propose issues which meet
the criteria of §1.13(d)(1)(i) for consid-
eration in accordance with §1.13 (d)(5)
and (d)(6);

(5) An invitation to all interested
persons to comment on the proposed
rule; and

(6) A statement of the manner in
which the public may obtain copies of
the preliminary regulatory analysis.

(b) Preliminary regulatory analysis. Ex-
cept as otherwise provided by statute,
the Commission shall, when com-
mencing a rulemaking proceeding,
issue a preliminary regulatory analysis
which shall contain:

(1) A concise statement of the need
for, and the objectives of, the proposed
rule;

(2) A description of any reasonable
alternatives to the proposed rule which
may accomplish the stated objective of
the rule in a manner consistent with
applicable law;

(3) For the proposed rule, and for
each of the alternatives described in
the analysis, a preliminary analysis of
the projected benefits and any adverse
economic effects and any other effects,
and of the effectiveness of the proposed
rule and each alternative in meeting
the stated objectives of the proposed
rule; and

(4) The information required by the
Regulatory Flexibility Act, 5 U.S.C.
601-612, and the Paperwork Reduction
Act, 44 U.S.C. 3501-3520, if applicable.

[46 FR 26288, May, 12, 1981, as amended at 50
FR 53303, Dec. 31, 1985; 63 FR 36340, July 6,
1998]

§1.12

A final notice of proposed rule-
making shall be published in the FED-
ERAL REGISTER and, to the extent prac-
ticable, otherwise made available to in-
terested persons. The final notice shall
include:

(a) Designated issues, unless there
are none, which are to be considered in
accordance with §1.13 (d)(5) and (d)(6);

(b) The time and place of an informal
hearing;

Final notice.
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(c) Instructions to interested persons
seeking to make oral presentations;

(d) A requirement that interested
persons who desire to avail themselves
of the procedures of §1.13 (d)(b) and
(d)(6) with respect to any issue des-
ignated in paragraph (a) of this section
must identify their interests with re-
spect to those issues in such manner as
may be established by the presiding of-
ficer; and

(e) an incorporation by reference of
the contents of the initial notice.

[40 FR 33966, Aug. 13, 1975, as amended at 50
FR 53303, Dec. 31, 1985]

§1.13 Rulemaking proceeding.

(a) Written comments. After com-
mencement of a trade regulation rule
proceeding, the Commission shall ac-
cept written submissions of data,
views, and arguments on all issues of
fact, law, and policy. The initial notice
shall specify the deadline for filing
written comments under this sub-
section.

(b) Comments proposing issues subject
to the procedures of §1.13 (d)(5) and
(d)(6). Interested persons may propose
issues for consideration in accordance
with §1.13 (d)(6) and (d)(6) until thirty
(30) days after the close of the written
comment period or such other period as
the Commission may establish in the
initial notice.

(c) Presiding officer—(1) Assignment.
Upon commencement of a proposed
trade regulation rule proceeding, a pre-
siding officer shall be appointed by the
Chief Presiding Officer or, when the
Commission or one or more of its mem-
bers serves as presiding officer, by the
Commission.

(2) Powers of the presiding officer. The
presiding officer shall be responsible
for the orderly conduct of the rule-
making proceeding and the mainte-
nance of the rulemaking and public
records until the close of the
postrecord comment period. He shall
have all powers necessary to that end
including the following:

(i) To publish a final notice in ac-
cordance with §1.12 or issue any other
public notice that may be necessary for
the orderly conduct of the rulemaking
proceeding;
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(ii) To designate or modify, issues for
consideration in accordance with §1.13
(d)(5) and (d)(6);

(iii) To set the time and place of the
informal hearing and to change any
time periods prescribed in this subpart;

(iv) To prescribe rules or issue rul-
ings to avoid unnecessary costs or
delay. Such rules or rulings may in-
clude, but are not limited to, the impo-
sition of reasonable time limits on
each person’s oral presentation; and re-
quirements that any examination; in-
cluding cross-examination, which a
person may be entitled to conduct or
have conducted be conducted by the
presiding officer on behalf of that per-
son in such a manner as the presiding
officer determines to be appropriate
and to be required for a full and true
disclosure with respect to any issue
designated for consideration in accord-
ance with §1.13 (d)(5) and (d)(6);

(v) To make rules and rulings lim-
iting the representation of interested
persons for the purpose of examination,
including cross-examination, and gov-
erning the manner in which such exam-
ination is limited, including the selec-
tion of a representative from among a
group of persons with the same or simi-
lar interests;

(vi) To require that oral presen-
tations at the informal hearing or re-
sponses to written questions be under
oath;

(vii) To require that oral presen-
tations at the informal hearing be sub-
mitted in writing in advance of presen-
tation;

(viii) To certify questions to the
Commission for its determination; and

(ix) To rule upon all motions or peti-
tions of interested persons, which mo-
tions or petitions must be filed with
the presiding officer until the close of
the postrecord comment period.

(3) Review of rulings by the presiding
officer—(i) Review after certification by
the presiding officer. Except as other-
wise provided in paragraph (c)(3)(ii) of
this section, applications for review of
a ruling will not be entertained by the
Commission prior to its review of the
record pursuant to §1.14, unless the
presiding officer certifies in writing to
the Commission that a ruling involves
a controlling question of law or policy
as to which there is substantial ground
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for difference of opinion and that an
immediate review of the ruling may
materially advance the ultimate termi-
nation of the proceeding or subsequent
review will be an inadequate remedy.
Within five (b) days after a ruling by
the presiding officer, any interested
person may petition the presiding offi-
cer for certification of that ruling to
the Commission. Certification of a rul-
ing shall not stay the rulemaking pro-
ceeding unless the presiding officer or
the Commission shall so order. Submis-
sions to the Commission not to exceed
fifteen (15) pages may be made within
ten (10) days of the presiding officer’s
certification. All such filings shall be a
part of the rulemaking record. The
Commission may thereupon, in its dis-
cretion, permit the appeal. Commission
review, if permitted, will be based on
the application for review and any ad-
ditional submissions, without oral ar-
gument or further briefs, unless other-
wise ordered by the Commission.

(i1) Review without certification by the
presiding officer. Within ten (10) days
after publication of the final notice,
any interested person may petition the
Commission for addition, modification
or deletion of a designated issue, ac-
companied by a filing not to exceed fif-
teen (15) pages. Additional submissions
on the issue by other interested per-
sons, not to exceed fifteen (15) pages,
may be made within twenty (20) days of
the publication of the final notice. The
Commission may thereupon, in its dis-
cretion, permit the appeal. Commission
review, if permitted, will be based on
the petition and any additional submis-
sions, without oral argument or fur-
ther briefs, unless otherwise ordered by
the Commission. A petition hereunder
shall not stay the rulemaking pro-
ceeding unless the presiding officer or
the Commission shall so order. All pe-
titions filed under this paragraph shall
be a part of the rulemaking record. No-
tice of the filing of any such petition
may be obtained from the Office of the
Secretary of the Commission. In the
event any designated issue is added or
substantially modified by the Commis-
sion, interested persons shall be given
a further opportunity to identify their
interests with respect to those issues.

(4) Substitution of presiding officer. In
the event of the substitution of a new
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presiding officer for the one originally
appointed, any motion predicated upon
such substitution shall be made within
five (5) days thereafter.

(6) Organization. In the performance
of their rulemaking functions, pre-
siding officers shall be responsible to
the chief presiding officer who shall
not be responsible to any other officer
or employee of the Commission.

(6) Ex parte communications. Except as
required for the disposition of exr parte
matters as authorized by law, no pre-
siding officer shall consult any person
or party with respect to any fact in
issue unless such officer gives notice
and opportunity for all parties to par-
ticipate.

(d) Informal hearings. An informal
hearing with the opportunity for oral
presentations on all issues shall be con-
ducted by the presiding officer. In addi-
tion, if an issue is designated pursuant
to these rules for consideration in ac-
cordance with §1.13(d) (b) and (6), the
informal hearing on such issues shall
be conducted in accordance with those
paragraphs. For all other issues the
presiding officer may in his discretion
employ, in whole or in part, the proce-
dures of those paragraphs.

(1) Nature of issues for consideration in
accordance with §1.13 (d)(5) and (d)(6)—
(1) Issues that must be considered in ac-
cordance with §1.13(d)(5) and (d)(6). The
only issues that must be designated for
consideration in accordance with para-
graphs (d)(5) and (d)(6) of this section
are disputed issues of fact that are de-
termined by the Commission or the
presiding officer to be material and
necessary to resolve.

(ii) Issues that may be considered in ac-
cordance with §1.13(d)(5) and (d)((6). The
Commission and the presiding officer
retain the power to designate any
other issues for consideration in ac-
cordance with paragraphs (d)(b) and
(d)(6) of this section.

(2) Addition or modification of issues for
consideration n accordance with
$1.13(d)(5) and (d)(6). The presiding offi-
cer may at any time on his own motion
or pursuant to a written petition by in-
terested persons, add or modify any
issues designated pursuant to §1.12(a).
No such petition shall be considered
unless good cause is shown why any
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such proposed issue was not proposed
pursuant to §1.13(b).

(3) Identification of interests. Not later
than twenty (20) days after publication
of the final notice each interested per-
son who desires to avail himself of the
procedures of paragraphs (d)(6) and
(d)(6) of this section shall notify the
presiding officer in writing of his par-
ticular interest with respect to each
issue designated for consideration in
accordance with those subsections. In
the event that new issues are des-
ignated, each interested person shall
promptly notify the presiding officer of
his particular interest with respect to
each such issue.

(4) Examination and cross-examination
by the presiding officer. The presiding of-
ficer may conduct any examination, in-
cluding cross-examination, to which a
person may be entitled. For that pur-
pose he may require submission of
written requests for presentation of
questions to any person making oral
presentations and shall determine
whether to ask such questions or any
other questions. All requests for pres-
entation of questions shall be placed in
the rulemaking record.

(5) Examination, cross-examination,
and the presentation of rebuttal submis-
sions by interested persons—(i) In gen-
eral. The presiding officer shall conduct
or allow to be conducted examination,
including cross-examination of oral
presentations and the presentation of
rebuttal submissions relevant to the
issues designated for consideration in
accordance with paragraphs (d)(b) and
(d)(6) of this section. Examination, in-
cluding, cross-examination, and the
presentation of rebuttal submissions,
shall be allowed to the extent to which
it is appropriate and is required for a
full and true disclosure with respect to
those issues. Requests for an oppor-
tunity to examine, including cross-ex-
amine, or to present rebuttal submis-
sions, shall be accompanied by a spe-
cific justification therefor. In deter-
mining whether or not to grant such
requests, the presence of the following
circumstances indicate that such re-
quests should be granted:

(A) An issue for examination includ-
ing cross-examination, or the presen-
tation of rebuttal submissions, is an
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issue of specific in contrast to legisla-
tive fact.

(B) A full and true disclosure with re-
spect to the issue can only be achieved
through examination including cross-
examination rather than through re-
buttal submissions or the presentation
of additional oral submissions.

(C) Circumstantial guarantees of the
trustworthiness of a presentation do
not exist.

(D) The particular presentation is re-
quired for the resolution of a des-
ignated issue.

(ii) Selection of representatives for
cross-examination. After consideration
of the information supplied in response
to the final notice, the presiding officer
shall identify groups of persons with
the same or similar interests in the
proceeding. Any such group may be re-
quired to select a single representative
for the purpose of examination, includ-
ing cross-examination. If a group is un-
able to select a representative then the
presiding officer may select a rep-
resentative of each such group.

(iii) Inability to select representative for
examination, including cross-examination.
No person shall be denied the oppor-
tunity to conduct or have conducted,
examination, including cross-examina-
tion, under paragraph (d)(6)(i) of this
section if he is a member of a group as
described in paragraph (d)(5)(ii) of this
section and is unable to agree upon
group representation with other group
members after a good faith effort to do
so and seeks to present substantial and
relevant issues which will not be ade-
quately presented by the group rep-
resentative. In that event he shall be
allowed to conduct or have conducted
any examination, including cross-ex-
amination, to which he is entitled on
issues designated for consideration in
accordance with paragraphs (d)(6) and
(d)(6) of this section and which affect
his particular interest.

(6) Requests to compel the attendance of
persons or the production of documents or
to obtain responses to written questions.
During the course of the rulemaking
proceeding, the presiding officer shall
entertain requests from the Commis-
sion’s staff or any interested person to
compel the attendance of persons or
the production of documents or to ob-
tain responses to written questions.
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Requests to compel the attendance of
persons or the production of documents
or to obtain responses to written ques-
tions shall contain a statement show-
ing the general relevancy of the mate-
rial, information or presentation, and
the reasonableness of the scope of the
request, together with a showing that
such material, information or presen-
tation is not available by voluntary
methods and cannot be obtained
through examination, including cross-
examination, of oral presentations or
the presentation of rebuttal submis-
sions, and is appropriate and required
for a full and true disclosure with re-
spect to the issues designated for con-
sideration in accordance with para-
graphs (d)(5) and (d)(6) of this section.
If the presiding officer determines that
a request should be granted, he shall
transmit his determination to the
Commission which shall determine
whether to issue a civil investigative
demand under §2.7(b). Information re-
ceived in response to such a demand
may be disclosed in the rulemaking
proceeding subject to an in camera
order under §1.18(b).

(e) Written transcript. A verbatim
transcript shall be made of the infor-
mal hearing which transcript shall be
placed in the rulemaking record.

(f) Staff recommendations. The staff
shall make recommendations to the
Commission in a report on the rule-
making record. Such report shall con-
tain its analysis of the record and its
recommendations as to the form of the
final rule.

(g) Recommended decision. After publi-
cation of the staff report, the presiding
officer shall make a recommended deci-
sion based upon his or her findings and
conclusions as to all relevant and ma-
terial evidence, and taking into ac-
count the staff report. The rec-
ommended decision shall be made by
the presiding officer who presided over
the rulemaking proceeding except that
such recommended decision may be
made by another officer if the officer
who presided over the proceeding is no
longer available to the Commission.

(h) Postrecord comment. The staff re-
port and the presiding officer’s rec-
ommended decision shall be the subject
of public comment for a period to be
prescribed by the presiding officer at
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the time the recommended decision is
placed in the rulemaking record. The
comment period shall be no less than
sixty (60) days. The comments shall be
confined to information already in the
record and may include requests for re-
view by the Commission of determina-
tions made by the presiding officer.

(i) Commission review of the rulemaking
record. The Commission shall review
the rulemaking record to determine
what form of rule, if any, it should pro-
mulgate. During this review process,
the Commission may allow persons
who have previously participated in
the proceeding to make oral presen-
tations to the Commission, unless it
determines with respect to that pro-
ceeding that such presentations would
not significantly assist it in its delib-
erations. Presentations shall be con-
fined to information already in the
rulemaking record. Requests to partici-
pate in an oral presentation must be
received by the Commission no later
than the close of the comment period
under §1.13(h). The identity of the par-
ticipants and the format of such pres-
entations will be announced in advance
by the Office of Public Information in
the Commisison’s Weekly Calendar and
Notice of “Sunshine’ Meetings and in ac-
cordance with the applicable provisions
of 5 U.S.C. 552(b) and §4.15 of the Com-
mission’s Rules of Practice. Such pres-
entations will be transcribed verbatim
or summarized at the discretion of the
Commission and a copy of the tran-
script or summary and copies of any
written communications and sum-
maries of any oral communications re-
lating to such presentations shall be
placed on the rulemaking record.

[40 FR 33966, Aug. 13, 1975, as amended at 43
FR 39084, Sept. 1, 1978; 45 36341, May 29, 1980;
45 FR 78628, Nov. 26, 1980; 46 FR 14888, Mar. 3,
1981; 46 FR 26288, May 12, 1981; 50 FR 53303,
Dec. 31, 1985; 54 FR 19886, May 9, 1989]

§1.14 Promulgation.

(a) The Commission, after review of
the rulemaking record, may issue,
modify, or decline to issue any rule.
Where it believes that it should have
further information or additional views
of interested persons, it may withhold
final action pending the receipt of such
additional information or views. If it
determines not to issue a rule, it may
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adopt and publish an explanation for
not doing so.

(1) Statement of Basis and Purpose. If
the Commission determines to promul-
gate a rule, it shall adopt a Statement
of Basis and Purpose to accompany the
rule which shall include:

(i) A statement as to the prevalence
of the acts or practices treated by the
rule;

(ii) A statement as to the manner
and context in which such acts or prac-
tices are unfair or deceptive;

(iii) A statement as to the economic
effect of the rule, taking into account
the effect on small businesses and con-
sumers;

(iv) a statement as to the effect of
the rule on state and local laws; and

(v) A statement of the manner in
which the public may obtain copies of
the final regulatory analysis.

(2) Final regulatory analysis. Except as
otherwise provided by statute, if the
Commission determines to promulgate
a final rule, it shall issue a final regu-
latory analysis relating to the final
rule. BEach final regulatory analysis
shall contain:

(i) A concise statement of the need
for, and the objectives of, the final
rule;

(ii) A description of any alternatives
to the final rule which were considered
by the Commission;

(iii) An analysis of the projected ben-
efits and any adverse economic effects
and any other effects of the final rule;

(iv) An explanation of the reasons for
the determination of the Commission
that the final rule will attain its objec-
tives in a manner consistent with ap-
plicable law and the reasons the par-
ticular alternative was chosen;

(v) A summary of any significant
issues raised by the comments sub-
mitted during the public comment pe-
riod in response to the preliminary reg-
ulatory analysis, and a summary of the
assessment by the Commission of such
issues; and

(vi) The information required by the
Regulatory Flexibility Act, 5 U.S.C.
601-612, and the Paperwork Reduction
Act, 44 U.S.C. 3501-3520, if applicable.

(3) Small entity compliance guide. For
each rule for which the Commission
must prepare a final regulatory flexi-
bility analysis, the Commission will
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publish one or more guides to assist
small entities in complying with the
rule. Such guides will be designated as
“‘small entity compliance guides.”

(b) In the event the Commission de-
termines, upon its review of the rule-
making record, to propose a revised
rule for further proceedings in accord-
ance with this subpart, such pro-
ceedings, including the opportunity of
interested persons to avail themselves
of the procedures of §1.13 (d)(6) and
(d)(6), shall be limited to those por-
tions of the revised rule, the subjects
and issues of which were not substan-
tially the subject of comment in re-
sponse to a previous notice of proposed
rulemaking.

(c) The final rule and Statement of
Basis and Purpose shall be published in
the FEDERAL REGISTER. A rule issued
under this subpart shall be deemed pro-
mulgated at 3 p.m. Eastern Standard
Time on the fourth day after the date
on which the final rule and Statement
of Basis and Purpose are published in
the FEDERAL REGISTER. In the event
such day is a Saturday, Sunday or na-
tional holiday, then the rule is deemed
promulgated at 3 p.m. Eastern Stand-
ard Time on the following business
day.

[40 FR 33966, Aug. 13, 1975, as amended at 46
FR 26289, May 12, 1981; 50 FR 53304, Dec. 31,
1985; 63 FR 36340, July 6, 1998]

§1.15 Amendment or repeal of a rule.

(a) Substantive amendment or repeal of
a rule. The procedures for substantive
amendment to or repeal of a rule are
the same as for the issuance thereof.

(b) Nonsubstantive amendment of a
rule. The Commission may make a non-
substantive amendment to a rule by
announcing the amendment in the FED-
ERAL REGISTER.

[46 FR 26289, May 12, 1981]

§1.16 Petition for exemption from
trade regulation rule.

Any person to whom a rule would
otherwise apply may petition the Com-
mission for an exemption from such
rule. The procedures for determining
such a petition shall be those of sub-
part C of these rules.

[40 FR 33966, Aug. 13, 1975]
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§1.17 [Reserved]

§1.18 Rulemaking record.

(a) Definition. For purposes of these
rules the term rulemaking record in-
cludes the rule, its Statement of Basis
and Purpose, the verbatim transcripts
of the informal hearing, written sub-
missions, the recommended decision of
the presiding officer, and the staff rec-
ommendations as well as any public
comment thereon, verbatim transcripts
or summaries of oral presentations to
the Commission any communications
placed on the rulemaking record pursu-
ant to §1.18c and any other information
which the Commission considers rel-
evant to the rule.

(b) Public availability. The rulemaking
record shall be publicly available ex-
cept when the presiding officer, for
good cause shown, determines that it is
in the public interest to allow any sub-
mission to be received in camera sub-
ject to the provisions of §4.11 of this
chapter.

(c) Communications to Commissioners
and Commissioners’ personal staffs—(1)
Communications by outside parties. Ex-
cept as otherwise provided in this sub-
part or by the Commission, after the
Commission votes to issue an initial
notice of proposed rulemaking, com-
ment on the proposed rule should be di-
rected to the presiding officer pursuant
to §1.13. Communications with respect
to the merits of that proceeding from
any outside party to any Commissioner
or Commissioner advisor shall be sub-
ject to the following treatment:

(i) Written communications. Written
communications, including written
communications from members of Con-
gress, received within the period for ac-
ceptance of initial written comments
shall be forwarded promptly to the pre-
siding officer for placement on the
rulemaking record. Written commu-
nications received after the time pe-
riod for acceptance of initial written
comments but prior to any other dead-
line for the acceptance of written sub-
missions will be forwarded promptly to
the presiding officer, who will deter-
mine whether such communications
comply with the applicable require-
ments for written submissions at that
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stage of the proceeding. Communica-
tions that comply with such require-
ments will be promptly placed on the
rulemaking record. Noncomplying
communications and all communica-
tions received after the time periods
for acceptance of written submissions
will be placed promptly on the public
record.

(i1) Oral communications. Oral commu-
nications are permitted only when ad-
vance notice of such oral communica-
tions is published by the Commission’s
Office of Public Information in its
Weekly Calendar and Notice of “‘Sun-
shine’’ Meetings and when such oral
communications are transcribed ver-
batim or summarized at the discretion
of the Commissioner or Commissioner
advisor to whom such oral communica-
tions are made and are promptly placed
on the rulemaking record together
with any written communications and
summaries of any oral communications
relating to such oral communications.
Transcripts or summaries of oral com-
munications which occur after the
time period for acceptance of initial
written comments but prior to any
other deadline for the acceptance of
written submissions will be forwarded
promptly to the presiding officer to-
gether with any written communica-
tions and summaries of any oral com-
munications relating to such oral com-
munications. The presiding officer will
determine whether such oral commu-
nications comply with the applicable
requirements for written submissions
at that stage of the proceeding. Tran-
scripts or summaries of oral commu-
nications that comply with such re-
quirements will be promptly placed on
the rulemaking record together with
any written communications and sum-
maries of any oral communications re-
lating to such oral communications.
Transcripts or summaries of noncom-
plying oral communications will be
promptly placed on the public record
together with any written communica-
tions and summaries of any oral com-
munications relating to such oral com-
munications. No oral communications
are permitted subsequent to the close
of the postrecord comment period, ex-
cept as provided in §1.13(i). If an oral
communication does otherwise occur,
the Commissioner or Commissioner ad-
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visor will promptly place on the public
record either a transcript of the com-
munication or a memorandum setting
forth the contents of the communica-
tion and the circumstances thereof;
such transcript or memorandum will
not be part of the rulemaking record.

(iii) Congressional communications.
The provisions of paragraph (c¢)(1)(ii) of
this section do not apply to commu-
nications from members of Congress.
Memoranda prepared by the Commis-
sioner or Commissioner advisor setting
forth the contents of any oral congres-
sional communications will be placed
on the public record. If the communica-
tion occurs within the initial comment
period and is transcribed verbatim or
summarized, the transcript or sum-
mary will be promptly placed on the
rulemaking record. A transcript or
summary of any oral communication
which occurs after the time period for
acceptance of initial written comments
but prior to any other deadline for the
acceptance of written submissions will
be forwarded promptly to the presiding
officer, who will determine whether
such oral communication complies
with the applicable requirements for
written submissions at that stage of
the proceeding. Transcripts or sum-
maries of oral communications that
comply with such requirements will be
promptly placed on the rulemaking
record. Transcripts or summaries of
noncomplying oral communications
will be placed promptly on the public
record.

(2) Communications by certain officers,
employees, and agents of the Commission.
Any officer, employee, or agent of the
Commission with investigative or
other responsibility relating to any
rulemaking proceeding within any op-
erating bureau of the Commission is
prohibited from communicating or
causing to be communicated to any
Commissioner or to the personal staff
of any Commissioner any fact which is
relevant to the merits of such pro-
ceeding and which is not on the rule-
making record of such proceeding, un-
less such communication is made
available to the public and is included
in the rulemaking record. The provi-
sions of this subsection shall not apply
to any communication to the extent
such communication is required for the
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disposition of exr parte matters as au-
thorized by law.

(Sec. 6(g), 38 Stat. 721 (15 U.S.C. 46), 80 Stat.
383, as amended (5 U.S.C. 552))

[42 FR 43974, Sept. 1, 1977, as amended at 42
FR 60563, Nov. 28, 1977; 44 FR 16368, Mar. 19,
1979; 44 FR 21005, Apr. 9, 1979; 45 FR 178628,
Nov. 26, 1980; 50 FR 53304, Dec. 31, 1985]

§1.19 Modification of a rule by the
Commission at the time of judicial
review.

In the event that a reviewing court
determines under section 18(e)(2) of the
Federal Trade Commission Act, to
allow further submissions and presen-
tations on the rule, the Commission
may modify or set aside its rule or
make a new rule by reason of the addi-
tional submissions and presentations.
Such modified or new rule shall then be
filed with the court together with an
appropriate Statement of Basis and
Purpose and the return of such submis-
sions and presentations.

[40 FR 33966, Aug. 13, 1975, as amended at 50
FR 53304, Dec. 31, 1985]

§1.20 Alternative procedures.

If the Commission determines at the
commencement of a rulemaking pro-
ceeding to employ procedures other
than those established in the remain-
der of this subpart, it may do so by an-
nouncing those procedures in the FED-
ERAL REGISTER notice commencing the
rulemaking proceeding.

[43 FR 35683, Aug. 11, 1978]

Subpart C—Rules Promulgated
Under Authority Other Than
ie?tion 18(a)(1)(B) of the FTC
c

AUTHORITY: 15 U.S.C. 46; 5 U.S.C. 552; Sec.
212(a), Pub. L. 104-121, 110 Stat. 857 (b U.S.C.
601 note).

§1.21 Scope of the rules in this sub-
part.

This subpart sets forth procedures for
the promulgation of rules under au-
thority other than section 18(a)(1)(B) of
the FTC Act except as otherwise re-
quired by law or otherwise specified in
the rules of this chapter. This subpart
does not apply to the promulgation of
industry guides, general statements of
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policy, rules of agency organization,
procedure, or practice, or rules gov-
erned by subpart B of this part.

[50 FR 53304, Dec. 31, 1985]

§1.22 Rulemaking.

(a) Nature and authority. For the pur-
pose of carrying out the provisions of
the statutes administered by it, the
Commission is empowered to promul-
gate rules and regulations applicable to
unlawful trade practices. Such rules
and regulations express the experience
and judgment of the Commission, based
on facts of which it has knowledge de-
rived from studies, reports, investiga-
tions, hearings, and other proceedings,
or within official notice, concerning
the substantive requirements of the
statutes which it administers.

(b) Scope. Rules may cover all appli-
cations of a particular statutory provi-
sion and may be nationwide in effect,
or they may be limited to particular
areas or industries or to particular
product or geographic markets, as may
be appropriate.

(c) Use of rules in adjudicative pro-
ceedings. When a rule is relevant to any
issue involved in an ajudicative pro-
ceeding thereafter instituted, the Com-
mission may rely upon the rule to re-
solve such issue, provided that the re-
spondent shall have been given a fair
hearing on the applicability of the rule
to the particular case.

[40 FR 15232, Apr. 4, 1975]

§1.23 Quantity limit rules.

Quantity limit rules are authorized
by section 2(a) of the Clayton Act, as
amended by the Robinson-Patman Act.
These rules have the force and effect of
law.

[32 FR 8444, June 13, 1967. Redesignated at 40
FR 15232, Apr. 4, 1975]

§1.24 Rules applicable to wool, fur,
and textile fiber products and rules
promulgated under the Fair Pack-
aging and Labeling Act.

Rules having the force and effect of
law are authorized under section 6 of
the Wool Products Labeling Act of 1939,
section 8 of the Fur Products Labeling
Act, section 7 of the Textile Fiber
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Products Identification Act, and sec-
tions 4, 5, and 6 of the Fair Packaging
and Labeling Act.

[40 FR 15233, Apr. 4, 1975]

§1.25 Initiation of proceedings—peti-
tions.

Proceedings for the issuance of rules
or regulations, including proceedings
for exemption of products or classes of
products from statutory requirements,
may be commenced by the Commission
upon its own initiative or pursuant to
petition filed with the Secretary by
any interested person or group stating
reasonable grounds therefor. Anyone
whose petition is not deemed by the
Commission sufficient to warrant the
holding of a rulemaking proceeding
will be promptly notified of that deter-
mination and given an opportunity to
submit additional data. Procedures for
the amendment or repeal of a rule or
regulation are the same as for the
issuance thereof.

[32 FR 8444, June 13, 1967. Redesignated at 40
FR 15232, Apr. 4, 1975]

§1.26 Procedure.

(a) Investigations and conferences. In
connection with any rulemaking pro-
ceeding, the Commission at any time
may conduct such investigations, make
such studies, and hold such conferences
as it may deem necessary. All or any
part of any such investigation may be
conducted under the provisions of sub-
part A of part 2 of this chapter.

(b) Notice. General notice of proposed
rulemaking will be published in the
FEDERAL REGISTER and, to the extent
practicable, otherwise made available
to interested persons except when the
Commission for good cause finds that
notice and public procedure relating to
the rule are impractical, unnecessary
or contrary to the public interest and
incorporates such finding and a brief
statement of the reasons therefor in
the rule. If the rulemaking proceeding
was instituted pursuant to petition, a
copy of the notice will be served on the
petitioner. Such notice will include:

(1) A statement of the time, place,
and nature of the public proceedings;

(2) Reference to the authority under
which the rule is proposed;
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(3) Either the terms or substance of
the proposed rule or description of the
subjects and issues involved;

(4) An opportunity for interested per-
sons to participate in the proceeding
through the submission of written
data, views, or arguments; and(b) A
statement setting forth such proce-
dures for treatment of communications
from persons not employed by the
Commission to Commissioners or Com-
missioner Advisors with respect to the
merits of the proceeding as will incor-
porate the requirements of §1.18(c), in-
cluding the transcription of oral com-
munications required by §1.18(c)(2),
adapted in such form as may be appro-
priate to the circumstances of the par-
ticular proceeding.

(c) Oral hearings. Oral hearing on a
proposed rule may be held within the
discretion of the Commission, unless
otherwise expressly required by law.
Any such hearing will be conducted by
the Commission, a member thereof, or
a member of the Commission’s staff. At
the hearing interested persons may ap-
pear and express their views as to the
proposed rule and may suggest such
amendments, revisions, and additions
thereto as they may consider desirable
and appropriate. The presiding officer
may impose reasonable limitations
upon the length of time allotted to any
person. If by reason of the limitations
imposed the person cannot complete
the presentation of his suggestions, he
may within twenty-four (24) hours file
a written statement covering those rel-
evant matters which he did not orally
present.

(d) Promulgation of rules or orders. The
Commission, after consideration of all
relevant matters of fact, law, policy,
and discretion, including all relevant
matters presented by interested per-
sons in the proceeding, will adopt and
publish in the FEDERAL REGISTER an
appropriate rule or order, together
with a concise general statement of its
basis and purpose and any necessary
findings, or will give other appropriate
public notice of disposition of the pro-
ceeding. The FEDERAL REGISTER publi-
cation will contain the information re-
quired by the Paperwork Reduction
Act, 44 U.S.C. 3501-3520, and the Regu-
latory Flexibility Act, 5 U.S.C. 601-612,
if applicable. For each rule for which
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the Commission must prepare a final
regulatory flexibility analysis, the
Commission will publish one or more
guides to assist small entities in com-
plying with the rule. Such guides will
be designated as ‘‘small entity compli-
ance guides.”

(e) Effective date of rules. Except as
provided in paragraphs (f) and (g) of
this section, the effective date of any
rule, or of the amendment, suspension,
or repeal of any rule will be as speci-
fied in a notice published in the FED-
ERAL REGISTER, which date will be not
less than thirty (30) days after the date
of such publication unless an earlier ef-
fective date is specified by the Com-
mission upon good cause found and
published with the rule.

(f) Effective date of rules and orders
under Fair Packaging and Labeling Act.
The effective date of any rule or order
under the Fair Packaging and Labeling
Act will be as specified by order pub-
lished in the FEDERAL REGISTER, but
shall not be prior to the day following
the last day on which objections may
be filed under paragraph (g) of this sec-
tion.

(g) Objections and request for hearing
under Fair Packaging and Labeling Act.
On or before the thirtieth (30th) day
after the date of publication of an
order in the FEDERAL REGISTER pursu-
ant to paragraph (f) of this section, any
person who will be adversely affected
by the order if placed in effect may file
objections thereto with the Secretary
of the Commission, specifying with
particularity the provisions of the
order deemed objectionable, stating
the grounds therefor, and requesting a
public hearing upon such objections.
Objections will be deemed sufficient to
warrant the holding of a public hearing
only:

(1) If they establish that the objector
will be adversely affected by the order;

(2) If they specify with particularity
the provisions of the order to which ob-
jection is taken; and

(3) If they are supported by reason-
able grounds which, if valid and factu-
ally supported, may be adequate to jus-
tify the relief sought.

Anyone who files objections which are
not deemed by the Commission suffi-
cient to warrant the holding of a public
hearing will be promptly notified of
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that determination. As soon as prac-
ticable after the time for filing objec-
tions has expired, the Commission will
publish a notice in the FEDERAL REG-
ISTER specifying those parts of the
order which have been stayed by the
filing of objections or, if no objections
sufficient to warrant the holding of a
hearing have been filed, stating that
fact.

[32 FR 8444, June 13, 1967. Redesignated at 40
FR 15232, Apr. 4, 1975, and amended at 44 FR
16368, Mar. 19, 1979; 50 FR 53304, Dec. 31, 1985;
63 FR 36340, July 6, 1998]

Subpart D [Reserved]

Subpart E—Export Trade
Associations

§1.41 Limited antitrust exemption.

The Export Trade Act authorizes the
organization and operation of export
trade associations, and extends to
them certain limited exemptions from
the Sherman Act and the Clayton Act.
It also extends the jurisdiction of the
Commission under the Federal Trade
Commission Act to unfair methods of
competition used in export trade
against competitors engaged in export
trade, even though the acts consti-
tuting such unfair methods are done
without the territorial jurisdiction of
the United States.

§1.42 Notice to Commission.

To obtain the exemptions afforded by
the Act, an export trade association is
required to file with the Commission,
within thirty (30) days after its cre-
ation, a verified written statement set-
ting forth the location of its offices and
places of business, names, and address-
es of its officers, stockholders, or mem-
bers, and copies of its documents of in-
corporation or association. On the first
day of January of each year thereafter,
each association must file a like state-
ment and, when required by the Com-
mission to do so, must furnish to the
Commission detailed information as to
its organization, business, conduct,
practices, management, and relation to
other associations, corporations, part-
nerships, and individuals.
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§1.43 Recommendations.

Whenever the Commission has reason
to believe that an association has vio-
lated the prohibitions of section 2 of
the Act, it may conduct an investiga-
tion. If, after investigation, it con-
cludes that the law has been violated,
it may make to such association rec-
ommendations for the readjustment of
its business. If the association fails to
comply with the recommendations, the
Commission will refer its findings and
recommendations to the Attorney Gen-
eral for appropriate action.

Subpart F—Trademark
Cancellation Procedure

§1.51 Applications.

Applications for the institution of
proceedings for the cancellation of reg-
istration of trade, service, or certifi-
cation marks under the Trade-Mark
Act of 1946 may be filed with the Sec-
retary of the Commission. Such appli-
cations shall be in writing, signed by or
in behalf of the applicant, and should
identify the registration concerned and
contain a short and simple statement
of the facts constituting the alleged
basis for cancellation, the name and
address of the applicant, together with
all relevant and available information.
If, after consideration of the applica-
tion, or upon its own initiative, the
Commission concludes that cancella-
tion of the mark may be warranted, it
will institute a proceeding before the
Commissioner of Patents for cancella-
tion of the registration.

Subpart G—Injunctive and
Condemnation Proceedings

§1.61 Injunctions.

In those cases where the Commission
has reason to believe that it would be
to the interest of the public, the Com-
mission will apply to the courts for in-
junctive relief, pursuant to the author-
ity granted in section 13 of the Federal
Trade Commission Act.

[40 FR 15233, Apr. 4, 1975]
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§1.62 Ancillary court orders pending
review.

Where petition for review of an order
to cease and desist has been filed in a
U.S. court of appeals, the Commission
may apply to the court for issuance of
such writs as are ancillary to its juris-
diction or are necessary in its judg-
ment to prevent injury to the public or
to competitors pendente lite.

§1.63 Injunctions: Wool, fur, and tex-
tile cases.

In those cases arising under the Wool
Products Labeling Act of 1939, Fur
Products Labeling Act, and Textile
Fiber Products Identification Act,
where it appears to the Commission
that it would be to the public interest
for it to do so, the Commission will
apply to the courts for injunctive re-
lief, pursuant to the authority granted
in such Acts.

[32 FR 8444, June 13, 1967, as amended at 41
FR 4814, Feb. 2, 1976]

§1.64 Condemnation proceedings.

In those cases arising under the Wool
Products Labeling Act of 1939 and Fur
Products Labeling Act, and where it
appears to the Commission that the
public interest requires such action,
the Commission will apply to the
courts for condemnation, pursuant to
the authority granted in such Acts.

[32 FR 8444, June 13, 1967, as amended at 41
FR 4814, Feb. 2, 1976]

Subpart H—Administration of the
Fair Credit Reporting Act

AUTHORITY: 84 Stat. 1128, 15 U.S.C. 1681 et
seq.

§1.71

The general administration of the
Fair Credit Reporting Act (Title VI of
the Consumer Credit Protection Act of
1968; enacted October 26, 1970; Pub. L.
91-508, 82 Stat. 146, 15 U.S.C. 1601 et seq.)
is carried out by the Bureau of Con-
sumer Protection, Division of Credit
Practices. Any interested person may

Administration.
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obtain copies of the Act and these pro-
cedures and rules of practice upon re-
quest to the Secretary of the Commis-
sion, Washington, DC 20580.

[36 FR 9293, May 22, 1971, as amended at 36
FR 18788, Sept. 22, 1971; 38 FR 32438, Nov. 26,
1973; 46 FR 26290, May 12, 1981]

§1.72 Examination, counseling and

staff advice.

The Commission maintains a staff to
carry out on-the-scene examination of
records and procedures utilized to com-
ply with the Fair Credit Reporting Act
and to carry out industry counseling.
Requests for staff interpretation of the
Fair Credit Reporting Act should be di-
rected to the Division of Credit Prac-
tices, Bureau of Consumer Protection.
Such interpretations represent infor-
mal staff opinion which is advisory in
nature and is not binding upon the
Commission as to any action it may
take in the matter. Administrative ac-
tion to effect correction of minor in-
fractions on a voluntary basis is taken
in those cases where such procedure is
believed adequate to effect immediate
compliance and protect the public in-
terest.

[36 FR 9293, May 22, 1971, as amended at 36
FR 18788, Sept. 22, 1971; 38 FR 32438, Nov. 26,
1973; 46 FR 26290, May 12, 1981]

§1.73 Interpretations.

(a) Nature and purpose. (1) The Com-
mission issues and causes to be pub-
lished in the FEDERAL REGISTER inter-
pretations of the provisions of the Fair
Credit Reporting Act on its own initia-
tive or pursuant to the application of
any person when it appears to the Com-
mission that guidance as to the legal
requirements of the Act would be in
the public interest and would serve to
bring about more widespread and equi-
table observance of the Act.

(2) The interpretations are not sub-
stantive rules and do not have the
force or effect of statutory provisions.
They are guidelines intended as clari-
fication of the Fair Credit Reporting
Act, and, like industry guides, are ad-
visory in nature. They represent the
Commission’s view as to what a par-
ticular provision of the Fair Credit Re-
porting Act means for the guidance of
the public in conducting its affairs in
conformity with that Act, and they
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provide the basis for voluntary and si-
multaneous abandonment of unlawful
practices by members of industry. Fail-
ure to comply with such interpreta-
tions may result in corrective action
by the Commission under applicable
statutory provisions.

(b) Procedure. (1) Requests for Com-
mission interpretations should be sub-
mitted in writing to the Secretary of
the Federal Trade Commission stating
the nature of the interpretation re-
quested and the reasons and justifica-
tion therefor. If the request is granted,
as soon as practicable thereafter, the
Commission will publish a notice in
the FEDERAL REGISTER setting forth
the text of the proposed interpretation.
Comments, views, or objections, to-
gether with the grounds therefor, con-
cerning the proposed interpretation
may be submitted to the Secretary of
the Commission within thirty (30) days
of public notice thereof. The proposed
interpretation will automatically be-
come final after the expiration of sixty
(60) days from the date of public notice
thereof, unless upon consideration of
written comments submitted as herein-
above provided, the Commission deter-
mine to rescind, revoke, modify, or
withdraw the proposed interpretation,
in which event notification of such de-
termination will be published in the
FEDERAL REGISTER.

(2) The issuance of such interpreta-
tions is within the discretion of the
Commission and the Commission at
any time may conduct such investiga-
tions and hold such conferences or
hearings as it may deem appropriate.
Any interpretation issued pursuant to
this chapter is without prejudice to the
right of the Commission to reconsider
the interpretation, and where the pub-
lic interest requires, to rescind, revoke,
modify, or withdraw the interpreta-
tion, in which event notification of
such action will be published in the
FEDERAL REGISTER.

(c) Applicability of interpretations. In-
terpretations issued pursuant to this
subpart may cover all applications of a
particular statutory provision, or they
may be limited in application to a par-
ticular industry, as appropriate.

[36 FR 9293, May 22, 1971]
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Subpart I—Procedures for Imple-
mentation of the National En-
vironmental Policy Act of 1969

AUTHORITY: 15 U.S.C. 46(g), 42 U.S.C. 4321 et
seq.

SOURCE: 47 FR 3096, Jan. 22, 1982, unless
otherwise noted.

§1.81 Authority and incorporation of
CEQ Regulations.

This subpart is issued pursuant to
102(2) of the National Environmental
Policy Act of 1969 (NEPA), as amended
(42 U.S.C. 4321 et seq.). Pursuant to Ex-
ecutive Order 11514 (March 5, 1970, as
amended by Executive Order 11991, May
24, 1977) and the Environmental Qual-
ity Improvement Act of 1980, as amend-
ed (42 U.S.C. 4371 et seq.) the Council on
Environmental Quality (CEQ) has
issued comprehensive regulations for
implementing the procedural provi-
sions of NEPA (40 CFR parts 1500
through 1508) (‘‘CEQ Regulations’). Al-
though it is the Commission’s position
that these regulations are not binding
on it, the Commission’s policy is to
comply fully with the CEQ Regulations
unless it determines in a particular in-
stance or for a category of actions that
compliance would not be consistent
with the requirements of law. With this
caveat, the Commission incorporates
into this subpart the CEQ Regulations.
The following are supplementary defi-
nitions and procedures to be applied in
conjunction with the CEQ Regulations.

[47 FR 3096, Jan. 22, 1982, as amended at 50
FR 53304, Dec. 31, 1985]

§1.82 Declaration of policy.

(a) Except for actions which are not
subject to the requirements of section
102(2)(C) of NEPA, no Commission pro-
posal for a major action significantly
affecting the quality of the human en-
vironment will be instituted unless an
environmental impact statement has
been prepared for consideration in the
decisionmaking. All relevant environ-
mental documents, comments, and re-
sponses as provided in this subpart
shall accompany such proposal through
all review processes. ‘‘Major actions,
significantly affecting the quality of
the human environment’’ referred to in
this subpart ‘“‘do not include bringing
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judicial or administrative civil or
criminal enforcement actions” CEQ

Regulation (40 CFR 1508.18(a)). In the
event that the Commission in an ad-
ministrative enforcement proceeding
actively contemplates the adoption of
standards or a form of relief which it
determines may have a significant ef-
fect on the environment, the Commis-
sion will, when consistent with the re-
quirements of law, provide for the prep-
aration of an environmental assess-
ment or an environmental impact
statement or such other action as will
permit the Commission to assess alter-
natives with a view toward avoiding or
minimizing any adverse effect upon the
environment.

(b) No Commission proposal for legis-
lation significantly affecting the qual-
ity of the human environment and con-
cerning a subject matter in which the
Commission has primary responsibility
will be submitted to Congress without
an accompanying environmental im-
pact statement.

(c) When the Commission finds that
emergency action is necessary and an
environmental impact statement can-
not be prepared in conformance with
the CEQ Regulations, the Commission
will consult with CEQ about alter-
native arrangements in accordance
with CEQ Regulation (40 CFR 1506.11).

§1.83 Whether to commence the proc-
ess for an environmental impact
statement.

(a) The Bureau responsible for sub-
mitting a proposed rule, guide, or pro-
posal for legislation to the Commission
for agency action shall, after consulta-
tion with the Office of the General
Counsel, initially determine whether or
not the proposal is one which requires
an environmental impact statement.
Except for matters where the environ-
mental effects, if any, would appear to
be either (1) clearly significant and
therefore the decision is made to pre-
pare an environmental impact state-
ment, or (2) so uncertain that environ-
mental analysis would be based on
speculation, the Bureau should nor-
mally prepare an ‘‘environmental as-
sessment” CEQ Regulation (40 CFR
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1508.9) for purposes of providing suffi-
cient evidence and analysis for deter-
mining whether to prepare an environ-
mental impact statement or a finding
of no significant impact. The Bureau
should involve environmental agencies
to the extent practicable in preparing
an assessment. An environmental as-
sessment shall be made available to
the public when the proposed action is
made public along with any ensuing en-
vironmental impact statement or find-
ing of no significant impact.

(b) If the Bureau determines that the
proposal is one which requires an envi-
ronmental impact statement, it shall
commence the ‘‘scoping process’” CEQ
Regulation (40 CFR 1501.7) except that
the impact statement which is part of
a proposal for legislation need not go
through a scoping process but shall
conform to CEQ Regulation (40 CFR
1506.8). As soon as practicable after its
decision to prepare an environmental
impact statement and before the
scoping process, the Bureau shall pub-
lish a notice of intent as provided in
CEQ Regulations (40 CFR 1501.7 and
1508.22).

(c) If, on the basis of an environ-
mental assessment, the determination
is made not to prepare a statement, a
finding of ‘‘no significant impact”
shall be made in accordance with CEQ
Regulation (40 CFR 1508.3) and shall be
made available to the public as speci-
fied in CEQ Regulation (40 CFR 1506.6).

§1.84 Draft environmental impact
statements: Availability and com-
ment.

Except for proposals for legislation,
environmental impact statements shall
be prepared in two stages: Draft state-
ment and final statement.

(a) Proposed rules or guides. (1) An en-
vironmental impact statement, if
deemed necessary, shall be in draft
form at the time a proposed rule or
guide is published in the FEDERAL REG-
ISTER and shall accompany the pro-
posal throughout the decisionmaking
process.

(2) The major decision points with re-
spect to rules and guides are:

(i) Preliminary formulation of a staff
proposal;
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(ii) The time the proposal is initially
published in the FEDERAL REGISTER as
a Commission proposal;

(iii) Presiding officer’s report (in
trade regulation rule proceedings);

(iv) Submission to the Commission of
the staff report or recommendation for
final action on the proposed guide or
rule;

(v) Final decision by the Commis-
sion. The decision on whether or not to
prepare an environmental impact
statement should occur at point
(a)(2)(1) of this section. The publication
of any draft impact statement should
occur at point (a)(2)(ii) of this section.
The publication of the final environ-
mental impact statement should occur
at point (a)(2)(iv) of this section.

(b) Legislative proposals. In legislative
matters, a legislative environmental
impact statement shall be prepared in
accordance with CEQ Regulation (40
CFR 1506.8).

(¢) In rule or guide proceedings the
draft environmental impact statement
shall be prepared in accordance with
CEQ Regulation (40 CFR 1502.9) and
shall be placed in the public record to
which it pertains; in legislative mat-
ters, the legislative impact statement
shall be placed in a public record to be
established, containing the legislative
report to which it pertains; these will
be available to the public through the
Office of the Secretary and will be pub-
lished in full with the appropriate pro-
posed rule, guide, or legislative report;
such statements shall also be filed with
the Environmental Protection Agen-
cy’s (EPA) Office of Environmental Re-
view (CEQ Regulation (40 CFR 1506.9))
for listing in the weekly FEDERAL REG-
ISTER Notice of draft environmental
impact statements, and shall be cir-
culated, in accordance with CEQ Regu-
lations (40 CFR 1502.19, 1506.6) to appro-
priate federal, state and local agencies.

(d) Forty-five (45) days will be al-
lowed for comment on the draft envi-
ronmental impact statement, cal-
culated from the date of publication in
the EPA’s weekly FEDERAL REGISTER
list of draft environmental impact
statements. The Commission may in
its discretion grant such longer period
as the complexity of the issues may
warrant.
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§1.85 Final
statements.

environmental impact

(a) After the close of the comment
period, the Bureau responsible for the
matter will consider the comments re-
ceived on the draft environmental im-
pact statement and will put the draft
statement into final form in accord-
ance with the requirements of CEQ
Regulation (40 CFR 1502.9(b)), attach-
ing the comments received (or sum-
maries if response was exceptionally
voluminous).

(b) Upon Bureau approval of the final
environmental impact statement the
final statement will be

(1) Filed with the EPA;

(2) Forwarded to all parties which
commented on the draft environmental
impact statement and to other inter-
ested parties, if practicable;

(3) Placed in the public record of the
proposed rule or guide proceeding or
legislative matter to which it pertains;

(4) Distributed in any other way
which the Bureau in consultation with
CEQ deems appropriate.

(¢) In rule and guide proceedings, at
least thirty (30) days will be allowed
for comment on the final environ-
mental impact statement, calculated
from the date of publication in the
EPA’s weekly FEDERAL REGISTER list
of final environmental impact state-
ments. In no event will a final rule or
guide be promulgated prior to ninety
(90) days after notice of the draft envi-
ronmental impact statement, except
where emergency action makes such
time period impossible.

§1.86 Supplemental statements.

Except for proposals for legislation,
as provided in CEQ Regulation (40 CFR
1502.9(c)), the Commission shall publish
supplements to either draft or final en-
vironmental statements if:

(a) The Commission makes substan-
tial changes in the proposed action
that are relevant to environmental
concerns; or

(b) There are significant new cir-
cumstances or information relevant to
environmental concerns and bearing on
the proposed action and its impacts. In
the course of a trade regulation rule
proceeding, the supplement will be
placed in the rulemaking record.
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§1.87 NEPA
making.

In its final decision on the proposed
action or, if appropriate, in its rec-
ommendation to Congress, the Com-
mission shall consider all the alter-
natives in the environmental impact
statement and other relevant environ-
mental documents and shall prepare a
concise statement which, in accordance
with CEQ Regulation §1505.2, shall:

(a) Identify all alternatives consid-
ered by the Commission in reaching its
decision or recommendation, speci-
fying the alternatives which were con-
sidered to be environmentally pref-
erable;

(b) State whether all practicable
means to avoid or minimize environ-
mental harm from the alternative se-
lected have been adopted, and if not,
why they were not.

and agency decision-

§1.88 Implementing procedures.

(a) The General Counsel is designated
the official responsible for coordi-
nating the Commission’s efforts to im-
prove environmental quality. He will
provide assistance to the staff in deter-
mining when an environmental impact
statement is needed and in its prepara-
tion.

(b) The Commission will determine
finally whether an action complies
with NEPA.

(c) The Directors of the Bureaus of
Consumer Protection and Competition
will supplement these procedures for
their Bureaus to assure that every pro-
posed rule and guide is reviewed to as-
sess the need for an environmental im-
pact statement and that, where need
exists, an environmental impact state-
ment is developed to assure timely
consideration of environmental fac-
tors.

(d) The General Counsel will estab-
lish procedures to assure that every
legislative proposal on a matter for
which the Commission has primary re-
sponsibility is reviewed to assess the
need for an environmental impact
statement and that, where need exists,
and environmental impact statement is
developed to assure timely consider-
ation of environmental factors.

(e) Parties seeking information or
status reports on environmental im-
pact statements and other elements of
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the NEPA process, should contact the
Assistant General Counsel for Litiga-
tion and Environmental Policy.

§1.89 Effect on prior actions.

It is the policy of the Commission to
apply these procedures to the fullest
extent possible to proceedings which
are already in progress.

Subpart J—Economic Surveys,
Investigations and Reports

§1.91 Authority and purpose.

General and special economic sur-
veys, investigations, and reports are
made by the Bureau of Economics
under the authority of the various laws
which the Federal Trade Commission
administers. The Commission may in
any such survey or investigation in-
voke any or all of the compulsory proc-
esses authorized by law.

[32 FR 8444, June 13, 1967. Redesignated at 40
FR 15233, Apr. 4, 1975]

Subpart K—Penalties for Violation
of Appliance Labeling Rules

SOURCE: 45 FR 67318, Oct. 10, 1980, unless
otherwise noted.

§1.92 Scope.

The rules in this subpart apply to and
govern proceedings for the assessment
of civil penalties for the violation of
section 332 of the Energy Policy and
Conservation Act, 42 U.S.C. 6302, and
the Commission’s Rules on Labeling
and Advertising of Consumer Appli-
ances, 16 CFR part 305, promulgated
under sections 324 and 326 of the En-
ergy Policy and Conservation Act, 42
U.S.C. 6294 and 6296.

§1.93 Notice of proposed penalty.

(a) Notice. Before issuing an order as-
sessing a civil penalty under this sub-
part against any person, the Commis-
sion shall provide to such person notice
of the proposed penalty. This notice
shall:

(1) Inform such person of the oppor-
tunity to elect in writing within 30
days of receipt of the notice of pro-
posed penalty to have procedures of
§1.95 (in lieu of those of §1.94) apply
with respect to such assessment; and
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(2) Include a copy of a proposed com-
plaint conforming to the provision of
§3.11(b) (1) and (2) of the Commission’s
Rules of Practice, or a statement of the
material facts constituting the alleged
violation and the legal basis for the
proposed penalty; and

(3) Include the amount of the pro-
posed penalty; and

(4) Include a statement of the proce-
dural rules that the Commission will
follow if respondent elects to proceed
under §1.94 unless the Commission
chooses to follow subparts B, C, D, E,
and F of part 3 of this chapter.

(b) Election. Within 30 days of receipt
of the notice of proposed penalty, the
respondent shall, if it wishes to elect to
have the procedures of §1.95 apply, no-
tify the Commission of the election in
writing. The notification, to be filed in
accordance with §4.2 of this chapter,
may include any factual or legal rea-
sons for which the proposed assessment
order should not issue, should be re-
duced in amount, or should otherwise
be modified.

§1.94 Commission proceeding to as-
sess civil penalty.

If the respondent fails to elect to
have the procedures of §1.95 apply, the
Commission shall determine whether
to issue a complaint and thereby com-
mence an adjudicative proceeding in
conformance with section 333(d)(2)(A)
of the Energy Policy and Conservation
Act, 42 U.S.C. 6303(d)(2)(A). If the Com-
mission votes to issue a complaint, the
proceeding shall be conducted in ac-
cordance with subparts B, C, D, E and
F of part 3 of this chapter, unless oth-
erwise ordered in the notice of pro-
posed penalty. In assessing a penalty,
the Commission shall take into ac-
count the factors listed in §1.97.

§1.95 Procedures upon election.

(a) After receipt of the notification of
election to apply the procedures of this
section pursuant to §1.93, the Commis-
sion shall promptly assess such penalty
as it deems appropriate, in accordance
with §1.97.

(b) If the civil penalty has not been
paid within 60 calendar days after the
assessment order has been issued under
paragraph (a) of this section, the Gen-
eral Counsel, unless otherwise directed,
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shall institute an action in the appro-
priate district court of the United
States for an order enforcing the as-
sessment of the civil penalty.

(c) Any election to have this section
apply may not be revoked except with
the consent of the Commission.

§1.96 Compromise of penalty.

The Commission may compromise
any penalty or proposed penalty at any
time, with leave of court when nec-
essary, taking into account the nature
and degree of violation and the impact
of a penalty upon a particular respond-
ent.

§1.97 Amount of penalty.

All penalties assessed under this sub-
chapter shall be in the amount per vio-
lation as described in section 333(a) of
the Energy Policy and Conservation
Act, 42 U.S.C. 6303(a), adjusted for in-
flation pursuant to §1.98, unless the
Commission otherwise directs. In con-
sidering the amount of penalty, the
Commission shall take into account:

(a) Respondent’s size and ability to
pay;

(b) Respondent’s good faith;

(¢c) Any history of previous viola-
tions;

(d) The deterrent effect of the pen-
alty action;

(e) The length of time involved before
the Commission was made aware of the
violation;

(f) The gravity of the violation, in-
cluding the amount of harm to con-
sumers and the public caused by the
violation; and

(g) Such other
may require.

[32 FR 8444, June 13, 1967, as amended at 61
FR 54548, Oct. 21, 1996]

matters as justice

Subpart L—Civil Penalty Adjust-
ments Under the Federal Civil
Penalties Inflation Adjustment
Act of 1990, as Amended by
the Debt Collection Improve-
ment Act of 1996

AUTHORITY: 28 U.S.C. 2461 note.
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SOURCE: 61 FR 54549, Oct. 21, 1996, unless
otherwise noted.

§1.98 Adjustment of civil monetary
penalty amounts.

This section makes inflation adjust-
ments in the dollar amounts of civil
monetary penalties provided by law
within the Commission’s jurisdiction.
The following civil penalty amounts
apply to violations occurring after No-
vember 20, 2000:

(a) Section TA(g)(1) of the Clayton
Act, 156 U.S.C. 18a(g)(1)—$11,000;

(b) Section 11(7) of the Clayton Act,
15 U.S.C. 21(1)—$5,500;

(c) Section 5(1) of the FTC Act, 15
U.S.C. 45(1)—$11,000;

(d) Section 5(m)(1)(A) of the FTC Act,
15 U.S.C. 45(m)(1)(A)—$11,000;

(e) Section 5(m)(1)(B) of the FTC Act,
15 U.S.C. 45(m)(1)(B)—$11,000;

(f) Section 10 of the FTC Act, 15
U.S.C. 50—$110;

(g) Section 5 of the Webb-Pomerene
(Export Trade) Act, 15 U.S.C. 66—$110;

(h) Section 6(b) of the Wool Products
Labeling Act, 156 U.S.C. 68d(b)—$110;

(i) Section 3(e) of the Fur Products
Labeling Act, 15 U.S.C. 69a(e)—$110;

(j) Section 8(d)(2) of the Fur Products
Labeling Act, 15 U.S.C. 69f(d)(2)—$110;

(k) Section 333(a) of the Energy Pol-
icy and Conservation Act, 42 U.S.C.
6303(a)—$110;

(1) Sections 525(a) and (b) of the En-
ergy Policy and Conservation Act, 42
U.S.C. 639%(a) and (b)—$5,500 and
$11,000, respectively; and

(m) Civil monetary penalties author-
ized by reference to the Federal Trade
Commission Act under any other provi-
sion of law within the jurisdiction of
the Commission—refer to the amounts
set forth in paragraphs (c), (d), (e) and
(f) of this section, as applicable.

[65 FR 69666, Nov. 20, 2000]

Subpart M—Submissions Under the
Small Business Regulatory En-
forcement Fairness Act

AUTHORITY: 5 U.S.C. 801-804.
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§1.99 Submission of rules, guides, in-
terpretations, and policy statements
to Congress and the Comptroller
General.

Whenever the Commission issues or
substantively amends a rule or indus-
try guide or formally adopts an inter-
pretation or policy statement that con-
stitutes a ‘‘rule’” within the meaning of
5 U.S.C. 804(3), a copy of the final rule,
guide, interpretation or statement, to-
gether with a concise description, the
proposed effective date, and a state-
ment of whether the rule, guide, inter-
pretation or statement is a ‘‘major
rule” within the meaning of 5 U.S.C.
804(2), will be transmitted to each
House of Congress and to the Comp-
troller General. The material trans-
mitted to the Comptroller General will
also include any additional relevant in-
formation required by 5 TU.S.C.
801(a)(1)(B). This provision generally
applies to rules issued or substantively
amended pursuant to §1.14(c), §1.15(a),
§1.19, or §1.26(d); industry guides issued
pursuant to §1.6; interpretations and
policy statements formally adopted by
the Commission; and any rule of agen-
cy organization, practice or procedure
that substantially affects the rights or
obligations of non-agency parties.

[63 FR 36340, July 8, 1998]

PART 2—NONADJUDICATIVE
PROCEDURES

Subpart A—Inquiries; Investigations;
Compulsory Processes

How initiated.

Request for Commission action.

Policy as to private controversies.

Investigational policy.

By whom conducted.

Notification of purpose.

Compulsory process in investigations.

2.8 Investigational hearings.

2.8A Withholding requested material.

2.9 Rights of witnesses in investigations.

2.10 Depositions.

2.11 Orders requiring access.

2.12 Reports.

2.13 Noncompliance with compulsory proc-
esses.

2.14 Disposition.

2.15 Orders requiring witnesses to testify or

provide other information and granting

immunity.
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2.16 Custodians.

Subpart B—Petitions Filed Under Section 7A
of the Clayton Act, as Amended, for
Review of Requests for Additional In-
formation or Documentary Material

2.20 Petitions for review of requests for ad-
ditional information or documentary
material.

Subpart C—Consent Order Procedure

2.31 Opportunity to submit a proposed con-
sent order.

2.32 Agreement.

2.33 Compliance procedure.

2.34 Disposition.

Subpart D—Reports of Compliance

2.41 Reports of compliance.

Subpart E—Requests to Reopen

2.51 Requests to reopen.

AUTHORITY: 15 U.S.C. 46, unless otherwise
noted.

Subpart A—Inquiries; Investiga-
tions; Compulsory Processes

§2.1 How initiated.

Commission investigations and in-
quiries may be originated upon the re-
quest of the President, Congress, gov-
ernmental agencies, or the Attorney
General; upon referrals by the courts;
upon complaint by members of the pub-
lic; or by the Commission upon its own
initiative. The Commission has dele-
gated to the Director, Deputy Direc-
tors, and Assistant Directors of the Bu-
reau of Competition, the Director, Dep-
uty Directors, and Associate Directors
of the Bureau of Consumer Protection
and, the Regional Directors and Assist-
ant Regional Directors of the Commis-
sion’s regional offices, without power
of redelegation, limited authority to
initiate investigations. The Director of
the Bureau of Competition has also
been delegated, without power of re-
delegation, authority to open inves-
tigations in response to requests pursu-
ant to an agreement under the Inter-
national Antitrust Enforcement Assist-
ance Act, 15 U.S.C. 6201 et seq., if the re-
quests do not ask the Commission to
use process. Before responding to such
a request, the Bureau Director shall
transmit the proposed response to the
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Secretary and the Secretary shall no-
tify the Commission of the proposed re-
sponse. If no Commissioner objects
within three days following the Com-
mission’s receipt of such notification,
the Secretary shall inform the Bureau
Director that he or she may proceed.

[48 FR 41374, Sept. 15, 1983, as amended at 50
FR 53304, Dec. 31, 1985; 656 FR 67259, Nov. 9,
2000]

§2.2 Request for Commission action.

(a) Any individual, partnership, cor-
poration, association, or organization
may request the Commission to insti-
tute an investigation in respect to any
matter over which the Commission has
jurisdiction.

(b) Such request should be in the
form of a signed statement setting
forth the alleged violation of law with
such supporting information as is
available, and the name and address of
the person or persons complained of.
No forms or formal procedures are re-
quired.

(c) The person making the request is
not regarded as a party to any pro-
ceeding which might result from the
investigation.

(d) It is the general Commission pol-
icy not to publish or divulge the name
of an applicant or complaining party
except as required by law or by the
Commission’s rules. Where a complaint
is by a consumer or consumer rep-
resentative concerning a specific con-
sumer product or service, the Commis-
sion, in the course of a referral of the
complaint or of an investigation, may
disclose the identity of the complain-
ant or complainants. In referring any
such consumer complaint, the Commis-
sion specifically retains its right to
take such action as it deems appro-
priate in the public interest and under
any of the statutes which it admin-
isters.

[32 FR 8446, June 13, 1967, as amended at 35
FR 10146, June 20, 1970]

§2.3 Policy as to private controversies.

The Commission acts only in the
public interest and does not initiate an
investigation or take other action
when the alleged violation of law is
merely a matter of private controversy
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and does not tend adversely to affect
the public.

[32 FR 8446, June 13, 1967]

§2.4 Investigational policy.

The Commission encourages vol-
untary cooperation in its investiga-
tions. Where the public interest re-
quires, however, the Commission may,
in any matter under investigation
adopt a resolution authorizing the use
of any or all of the compulsory proc-
esses provided for by law.

[45 FR 36341, May 29, 1980]

§2.5 By whom conducted.

Inquiries and investigations are con-
ducted under the various statutes ad-
ministered by the Commaission by Com-
mission representatives designated and
duly authorized for the purpose. Such
representatives are ‘‘examiners’” or
“Commission investigators’ within the
meaning of the Federal Trade Commis-
sion Act and are authorized to exercise
and perform the duties of their office in
accordance with the laws of the United
States and the regulations of the Com-
mission. Included among such duties is
the administration of oaths and affir-
mations in any matter under investiga-
tion by the Commission.

[45 FR 36341, May 29, 1980]

§2.6 Notification of purpose.

Any person under investigation com-
pelled or requested to furnish informa-
tion or documentary evidence shall be
advised of the purpose and scope of the
investigation and of the nature of the
conduct constituting the alleged viola-
tion which is under investigation and
the provisions of law applicable to such
violation.

[46 FR 26290, May 12, 1981; 46 FR 27634, May
21, 1981]

§2.7 Compulsory process in investiga-
tions.

(a) In general. The Commission or any
member thereof may, pursuant to a
Commission resolution, issue a sub-
poena or a civil investigative demand
directing the person named therein to
appear before a designated representa-
tive at a designated time and place to
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testify or to produce documentary evi-
dence, or both, or, in the case of a civil
investigative demand, to provide a
written report or answers to questions
relating to any matter under investiga-
tion by the Commission. Material for
which a civil investigative demand has
been issued shall be made available for
inspection and copying at the principal
place of business of the person or at
such other place or in such other man-
ner as the person and the custodian
designated pursuant to §2.16 agree.

(b) Civil investigative demands. Civil
investigative demands shall be the only
form of compulsory process issued in
investigations with respect to unfair or
deceptive acts or practices within the
meaning of FTC Act section 5(a)(1).

(1) Civil investigative demands for
the production of documentary mate-
rial shall describe each class of mate-
rial to be produced with such definite-
ness and certainty as to permit such
material to be fairly identified, pre-
scribe a return date or dates which will
provide a reasonable period of time
within which the material so demanded
may be assembled and made available
for inspection and copying or reproduc-
tion, and identify the custodian to
whom such material shall be made
available. Production of documentary
material in response to a civil inves-
tigative demand shall be made in ac-
cordance with the procedures pre-
scribed by section 20(c)(11) of the Fed-
eral Trade Commission Act.

(2) Civil investigative demands for
tangible things will describe each class
of tangible things to be produced with
such definiteness and certainty as to
permit such things to be fairly identi-
fied, prescribe a return date or dates
which will provide a reasonable period
of time within which the things so de-
manded may be assembled and sub-
mitted, and identify the custodian to
whom such things shall be submitted.
Submission of tangible things in re-
sponse to a civil investigative demand
shall be made in accordance with the
procedures prescribed by section
20(c)(12) of the Federal Trade Commis-
sion Act.

(3) Civil investigative demands for
written reports or answers to questions
shall propound with definiteness and
certainty the reports to be produced or
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the questions to be answered, prescribe
a date or dates at which time written
reports or answers to questions shall be
submitted, and identify the custodian
to whom such reports or answers shall
be submitted. Response to a civil inves-
tigative demand for a written report or
answers to questions shall be made in
accordance with the procedures pre-
scribed by section 20(c)(13) of the Fed-
eral Trade Commission Act.

(4) Civil investigative demands for
the giving of oral testimony shall pre-
scribe a date, time, and place at which
oral testimony shall be commenced,
and identify a Commission investigator
who shall conduct the investigation
and the custodian to whom the tran-
script of such investigation shall be
submitted. Oral testimony in response
to a civil investigative demand shall be
taken in accordance with the proce-
dures prescribed by section 20(c)(14) of
the Federal Trade Commission Act.

(c) The Bureau Director, Deputy Di-
rectors and Assistant Directors of the
Bureaus of Competition and Econom-
ics, the Director, Deputy Directors and
Associate Directors of the Bureau of
Consumer Protection, Regional Direc-
tors, and Assistant Regional Directors,
are authorized to negotiate and ap-
prove the terms of satisfactory compli-
ance with subpoenas and civil inves-
tigative demands and, for good cause
shown, may extend the time prescribed
for compliance. Specifically, the sub-
poena power conferred by Section 329 of
the Energy Policy and Conservation
Act (42 U.S.C. 6299) is included within
this delegation.

(d) Petitions to limit or quash—(1) Gen-
eral. Any petition to limit or quash any
investigational subpoena or civil inves-
tigative demand shall be filed with the
Secretary of the Commission within
twenty (20) days after service of the
subpoena or civil investigative de-
mand, or, if the return date is less than
twenty (20) days after service, prior to
the return date. Such petition shall set
forth all assertions of privilege or
other factual and legal objections to
the subpoena or civil investigative de-
mand, including all appropriate argu-
ments, affidavits and other supporting
documentation.

(2) Statement. BEach petition shall be
accompanied by a signed statement
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representing that counsel for the peti-
tioner has conferred with counsel for
the Commission in an effort in good
faith to resolve by agreement the
issues raised by the petition and has
been unable to reach such an agree-
ment. If some of the matters in con-
troversy have been resolved by agree-
ment, the statement shall specify the
matters so resolved and the matters re-
maining unresolved. The statement
shall recite the date, time, and place of
each such conference between counsel,
and the names of all parties partici-
pating in each such conference.

(3) Extensions of time. Bureau Direc-
tors, Deputy Directors, and Assistant
Directors in the Bureaus of Competi-
tion and Economics, the Bureau Direc-
tor, Deputy Directors and Associate
Directors in the Bureau of Consumer
Protection, Regional Directors and As-
sistant Regional Directors are dele-
gated, without power of redelegation,
the authority to rule upon requests for
extensions of time within which to file
such petitions.

(4) Disposition. A Commissioner, to be
designated by the Chairman, is dele-
gated, without power of redelegation,
the authority to rule upon petitions to
limit or quash an investigational sub-
poena or civil investigative demand,
but the designated Commissioner may,
in his or her sole discretion, refer a pe-
tition to the full Commission for deter-
mination.

(e) Stay of compliance period. The
timely filing of a petition to limit or
quash any investigational subpoena or
civil investigative demand shall stay
the time permitted for compliance
with the portion challenged. If the pe-
tition is denied in whole or in part, the
ruling will specify a new return date.

(f) Review. Any petitioner, within
three days after service of a ruling by
the designated Commissioner denying
all or a portion of the relief requested
in its petition, may file with the Sec-
retary of the Commission a request
that the full Commission review the
ruling. The timely filing of such a re-
quest shall not stay the return date
specified in the ruling, unless other-
wise specified by the Commission.

(g) Public disclosure. All petitions to
limit or quash investigational sub-
poenas or civil investigative demands
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and the responses thereto are part of
the public records of the Commission,
except for information exempt from
disclosure under §4.10(a) of this chap-
ter.

[45 FR 36342, May 29, 1980, as amended at 46
FR 26290, May 12, 1981; 48 FR 41375, Sept. 15,
1983; 49 FR 6089, Feb. 17, 1984; 50 FR 42672,
Oct. 22, 1985; 60 FR 37747, July 21, 1995]

§2.8 Investigational hearings.

(a) Investigational hearings, as dis-
tinguished from hearings in adjudica-
tive proceedings, may be conducted in
the course of any investigation under-
taken by the Commission, including
rulemaking proceedings under subpart
B of part 1 of this chapter, inquiries
initiated for the purpose of deter-
mining whether or not a respondent is
complying with an order of the Com-
mission or the manner in which decrees
in suits brought by the United States
under the antitrust laws are being car-
ried out, the development of facts in
cases referred by the courts to the
Commission as a master in chancery,
and investigations made under section
5 of the Export Trade Act.

(b) Investigational hearings shall be
conducted by any Commission member,
examiner, attorney, investigator, or
other person duly designated under the
FTC Act, for the purpose of hearing the
testimony of witnesses and receiving
documents and other data relating to
any subject under investigation. Such
hearings shall be stenographically re-
ported and a transcript thereof shall be
made a part of the record of the inves-
tigation.

(c) Unless otherwise ordered by the
Commission, investigational hearings
shall not be public. In investigational
hearings conducted pursuant to a civil
investigative demand for the giving of
oral testimony, the Commission inves-
tigators shall exclude from the hearing
room all other persons except the per-
son being examined, his counsel, the of-
ficer before whom the testimony is to
be taken, and the stenographer record-
ing such testimony. A copy of the tran-
script shall promptly be forwarded by
the Commission investigator to the
custodian designated in §2.16.

[32 FR 8446, June 13, 1967, as amended at 45

FR 36342, May 29, 1980; 61 FR 50645, Sept. 26,
1996]
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§2.8A Withholding requested material.

(a) Any person withholding material
responsive to an investigational sub-
poena or civil investigative demand
issued pursuant to §2.7, an access order
issued pursuant to §2.11, an order to
file a report issued pursuant to §2.12, or
any other request for production of ma-
terial issued under this part, shall as-
sert a claim of privilege or any similar
claim not later than the date set for
the production of material. Such per-
son shall, if so directed in the sub-
poena, civil investigative demand or
other request for production, submit,
together with such claim, a schedule of
the items withheld which states indi-
vidually as to each such item the type,
specific subject matter, and date of the
item; the names, addresses, positions,
and organizations of all authors and re-
cipients of the item; and the specific
grounds for claiming that the item is
privileged.

(b) A person withholding material
solely for reasons described in §2.8A(a)
shall comply with the requirements of
that subsection in lieu of filing a mo-
tion to limit or quash compulsory proc-
ess.

(Sec. 5, 38 Stat. 719 as amended (15 U.S.C. 45))

[44 FR 54042, Sept. 18, 1979, as amended at 45
FR 36342, May 29, 1980]

§2.9 Rights of witnesses in investiga-
tions.

(a) Any person compelled to submit
data to the Commission or to testify in
an investigational hearing shall be en-
titled to retain a copy or, on payment
of lawfully prescribed costs, procure a
copy of any document submitted by
him and of his own testimony as steno-
graphically reported, except that in a
nonpublic hearing the witness may for
good cause be limited to inspection of
the official transcript of his testimony.
Where the investigational hearing has
been conducted pursuant to a civil in-
vestigative demand issued under sec-
tion 20 of the Federal Trade Commis-
sion Act, upon completion of tran-
scription of the testimony of the wit-
ness, the witness shall be offered an op-
portunity to read the transcript of his
testimony. Any changes in form or sub-
stance which the witness desires to
make shall be entered and identified
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upon the transcript by the Commission
investigator with a statement of the
reasons given by the witness for mak-
ing such changes. The transcript shall
then be signed by the witness unless
the witnesss cannot be found, is ill,
waives in writing his right to signature
or refuses to sign. If the transcript is
not signed by the witness within thirty
days of his being afforded a reasonable
opportunity to review it, the Commis-
sion investigator shall take the actions
prescribed by section 20(c)(12)(E)(ii) of
the Federal Trade Commission Act.

(b) Any witness compelled to appear
in person in an investigational hearing
may be accompanied, represented, and
advised by counsel as follows:

(1) Counsel for a witness may advise
the witness, in confidence and upon the
initiative of either counsel or the wit-
ness, with respect to any question
asked of the witness. If the witness re-
fuses to answer a question, then coun-
sel may briefly state on the record if he
has advised the witness not to answer
the question and the legal grounds for
such refusal.

(2) Where it is claimed that the testi-
mony or other evidence sought from a
witness is outside the scope of the in-
vestigation, or that the witness is priv-
ileged to refuse to answer a question or
to produce other evidence, the witness
or counsel for the witness may object
on the record to the question or re-
quirement and may state briefly and
precisely the ground therefor. The wit-
ness and his counsel shall not other-
wise object to or refuse to answer any
question, and they shall not otherwise
interrupt the oral examination.

(3) Any objections made under the
rules in this part will be treated as
continuing objections and preserved
throughout the further course of the
hearing without the necessity for re-
peating them as to any similar line of
inquiry. Cumulative objections are un-
necessary. Repetition of the grounds
for any objection will not be allowed.

(4) Counsel for a witness may not, for
any purpose or to any extent not al-
lowed by paragraphs (b) (1) and (2) of
this section, interrupt the examination
of the witness by making any objec-
tions or statements on the record. Pe-
titions challenging the Commission’s
authority to conduct the investigation
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or the sufficiency or legality of the
subpoena or civil investigative demand
must have been addressed to the Com-
mission in advance of the hearing. Cop-
ies of such petitions may be filed as
part of the record of the investigation
with the person conducting the inves-
tigational hearing, but no arguments
in support thereof will be allowed at
the hearing.

(5) Following completion of the ex-
amination of a witness, counsel for the
witness may on the record request the
person conducting the investigational
hearing to permit the witness of clarify
any of his or her answers. The grant or
denial of such request shall be within
the sole discretion of the person con-
ducting the hearing.

(6) The person conducting the hear-
ing shall take all necessary action to
regulate the course of the hearing to
avoid delay and to prevent or restrain
disorderly, dilatory, obstructionist, or
contumacious conduct, or contemp-
tuous language. Such person shall, for
reasons stated on the record, imme-
diately report to the Commission any
instances where an attorney has alleg-
edly refused to comply with his or her
directions, or has allegedly engaged in
disorderly, dilatory, obstructionist, or
contumacious conduct, or contemp-
tuous language in the course of the
hearing. The Commission, acting pur-
suant to §4.1(e) of this chapter, will
thereupon take such further action, if
any, as the circumstances warrant, in-
cluding suspension or disbarment of
the attorney from further practice be-
fore the Commission or exclusion from
further participation in the particular
investigation.

(18 U.S.C. 6002, 6004)

[32 FR 8446, June 13, 1967, as amended at 45
FR 36343, May 29, 1980; 45 FR 39244, June 10,
1980; 46 FR 26290, May 12, 1981; 50 FR 53304,
Dec. 31, 1985; 61 FR 50645, Sept. 26, 1996]

§2.10 Depositions.

In investigations other than those
conducted under section 20 of the Fed-
eral Trade Commission Act, the Com-
mission may order testimony to be
taken by deposition at any stage of
such investigation. Such depositions
may be taken before any person having
power to administer oaths who may be
designated by the Commission. The
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testimony shall be reduced to writing
by the person taking the deposition, or
under his direction, and shall then be
subscribed to by the deponent. Any
person may be compelled to appear and
be deposed and to produce documen-
tary evidence in the same manner as
witnesses may be compelled to appear
and testify and produce documentary
evidence as provided in §§2.7 through
2.9.

[45 FR 36343, May 29, 1980, as amended at 50
FR 53304, Dec. 31, 1985]

§2.11 Orders requiring access.

(a) In investigations other than those
conducted under section 20 of the Fed-
eral Trade Commission Act, the Com-
mission may issue an order requiring
any person, partnership or corporation
being investigated to grant access to
files for the purpose of examination
and the right to copy any documentary
evidence. The Directors, Deputy Direc-
tors and Assistant Directors of the Bu-
reaus of Competition and Economics,
the Director, Deputy Directors and As-
sociate Directors of the Bureau of Con-
sumer Protection, the Regional Direc-
tors, and Assistant Regional Directors
of the Commission’s regional offices,
pursuant to delegation of authority by
the Commission, without power of re-
delegation, are authorized, for good
cause shown, to extend the time pre-
scribed for compliance with orders re-
quiring access issued during the inves-
tigation of any matter.

(b) Any petition to limit or quash an
order requiring access shall be filed
with the Secretary of the Commission
within twenty (20) days after service of
the order, or, if the date for compliance
is less than twenty (20) days after serv-
ice of the order, then before the return
date. Such petition shall set forth all
assertions of privilege or other factual
and legal objections to the order re-
quiring access, including all appro-
priate arguments, affidavits and other
supporting documentation. All peti-
tions to limit or quash orders requiring
access shall be ruled upon by the Com-
mission itself, but the above-des-
ignated Directors, Deputy Directors,
Assistant Directors, Associate Direc-
tors, Regional Directors and Assistant
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Regional Directors are delegated, with-
out power of redelegation, the author-
ity to rule upon motions for extensions
of time within which to file petitions
to limit or quash orders requiring ac-
cess.

(c) The timely filing of any petition
to limit or quash such an order shall
stay the requirement of compliance if
the Commission has not ruled upon the
motion by the date of compliance. If it
rules on or subsequent to the date re-
quired for compliance and its ruling de-
nies the petition in whole or in part,
the Commission shall specify a new
date of compliance.

(d) All petitions to limit or quash or-
ders requiring access, and the Commis-
sion’s responses thereto, are part of the
public records of the Commission, ex-
cept for information exempt from dis-
closure under §4.10(a) of this chapter.

[46 FR 26290, May 12, 1981, as amended at 48
FR 41375, Sept. 15, 1983]

§2.12 Reports.

(a) In investigations other than those
covered by section 20 of the Federal
Trade Commission Act the Commission
may issue an order requiring a person,
partnership, or corporation to file a re-
port or answers in writing to specific
questions relating to any matter under
investigation, study or survey, or
under any of the Commission’s report-
ing programs.

(b) The Directors, Deputy Directors
and Assistant Directors of the Bureaus
of Competition and Economics, the Di-
rector, Deputy Directors and Associate
Directors of the Bureau of Consumer
Protection, and the Regional Directors
and Assistant Regional Directors of the
Commission’s regional offices, pursu-
ant to delegation of authority by the
Commission, without power of redele-
gation, are authorized, for good cause
shown, to extend the time prescribed
for compliance with orders requiring
reports or answers to questions issued
during the investigation, study or sur-
vey of any matter or in connection
with any of the Commission’s reporting
programs.

(c) Any petition to limit or quash an
order requiring a report or answer to
specific questions shall be filed with
the Secretary of the Commission with-
in twenty (20) days after service of the
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order, or, if the date for compliance is
less than twenty (20) days after service
of the order, then before the return
date. Such petition shall set forth all
assertions of privilege or other factual
and legal objections to the order re-
quiring a report or answer to specific
questions, including all appropriate ar-
guments, affidavits and other sup-
porting documentation. All petitions
to limit or quash orders requiring re-
ports or answers to questions shall be
ruled upon by the Commission itself,
but the above-designated Directors,
Deputy Directors, Assistant Directors,
Associate Directors, Regional Direc-
tors and Assistant Regional Directors
are delegated, without power of redele-
gation, the authority to rule upon mo-
tions for extensions of time within
which to file petitions to limit or
quash orders requiring reports or an-
swers to questions.

(d) Except as otherwise provided by
the Commission, the timely filing of
any petition to limit or quash such an
order shall stay the requirement of re-
turn on the portion challenged if the
Commission has not ruled upon the pe-
tition by the return date. If it rules on
or subsequent to the return date and
its ruling denies the petition in whole
or in part, the Commission shall speci-
fy a new return date.

(e) All petitions to limit or quash or-
ders requiring a report or answers to
specific questions, and the Commis-
sion’s responses thereto, are part of the
public records of the Commission, ex-
cept for information exempt from dis-
closure under §4.10(a) of this chapter.

[41 FR 54485, Dec. 14, 1976, as amended at 45
FR 36343, May 29, 1980; 46 FR 26290, May 12,
1981; 48 FR 41375, Sept. 15, 1983; 50 FR 53304,
Dec. 31, 1985]

§2.13 Noncompliance with compulsory
processes.

(a) In cases of failure to comply with
Commission compulsory processes, ap-
propriate action may be initiated by
the Commission or the Attorney Gen-
eral, including actions for enforce-
ment, forfeiture, or penalties or crimi-
nal actions.

(b) The General Counsel, pursuant to
delegation of authority by the Commis-
sion, without power of redelegation, is
authorized:
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(1) To institute, on behalf of the
Commission, an enforcement pro-
ceeding in connection with the failure
or refusal of a person, partnership, or
corporation to comply with, or to obey,
a subpoena, or civil investigative de-
mand if the return date or any exten-
sion thereof has passed;

(2) To approve and have prepared and
issued, in the name of the Commission
when deemed appropriate by the Gen-
eral Counsel, a notice of default in con-
nection with the failure of a person,
partnership, or corporation to timely
file a report pursuant to section 6(b) of
the Federal Trade Commission Act, if
the return date or any extension there-
of has passed;

(3) To institute, on behalf of the
Commission, an enforcement pro-
ceeding and to request, on behalf of the
Commission, the institution, when
deemed appropriate by the General
Counsel, of a civil action in connection
with the failure of a person, partner-
ship, or corporation to timely file a re-
port pursuant to an order under section
6(b) of the Federal Trade Commission
Act, if the return date or any extension
thereof has passed; and

(4) To seek civil contempt in cases
where a court order enforcing compul-
sory process has been violated.

[41 FR 54485, Dec. 14, 1976, as amended at 45
FR 39244, June 10, 1980; 50 FR 53304, Dec. 31,
1985]

§2.14 Disposition.

(a) When the facts disclosed by an in-
vestigation indicate that corrective ac-
tion is warranted, and the matter is
not subject to a consent settlement
pursuant to subpart C of this part, fur-
ther proceedings may be instituted
pursuant to the provisions of part 3 of
this chapter.

(b) When the facts disclosed by an in-
vestigation indicate that corrective ac-
tion is not necessary or warranted in
the public interest, the investigational
file will be closed. The matter may be
further investigated at any time if cir-
cumstances so warrant.

(c) The Commission has delegated to
the Director, Deputy Directors, and As-
sistant Directors of the Bureau of Com-
petition, the Director, Deputy Direc-
tors and Associate Directors of the Bu-
reau of Consumer Protection, and Re-
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gional Directors, without power of re-
delegation, limited authority to close
investigations.

[32 FR 8446, June 13, 1967, as amended at 42
FR 42195, Aug. 22, 1977; 48 FR 41375, Sept. 15,
1983; 50 FR 53304, Dec. 31, 1985]

§2.15 Orders requiring witnesses to
testify or provide other information
and granting immunity.

(a) The Bureau Director, Deputy Di-
rectors, and Assistant Directors in the
Bureaus of Competition and Econom-
ics, the Bureau Director, Deputy Direc-
tors and Associate Directors of the Bu-
reau of Consumer Protection, Regional
Directors and Assistant Regional Di-
rectors are hereby authorized to re-
quest, through the Commission’s liai-
son officer, approval from the Attorney
General for the issuance of an order re-
quiring a witness to testify or provide
other information granting immunity
under title 18, section 6002, of the
United States Code.

(b) The Commission retains the right
to review the exercise of any of the
functions delegated under paragraph
(a) of this section. Appeals to the Com-
mission from an order requiring a wit-
ness to testify or provide other infor-
mation will be entertained by the Com-
mission only upon a showing that a
substantial question is involved, the
determination of which is essential to
serve the interests of justice. Such ap-
peals shall be made on the record and
shall be in the form of a brief not to ex-
ceed fifteen (15) pages in length and
shall be filed within five (5) days after
notice of the complained of action. The
appeal shall not operate to suspend the
hearing unless otherwise determined
by the person conducting the hearing
or ordered by the Commission.

(18 U.S.C. 6002, 6004)

[37 FR 5016, Mar. 9, 1972, as amended at 48 FR
41375, Sept. 15, 1983; 61 FR 50645, Sept. 26,
1996]

§2.16 Custodians.

(a) Designation. The Commission shall
designate a custodian and one or more
deputy custodians for material to be
delivered pursuant to compulsory proc-
ess in a investigation, a purpose of
which is to determine whether any per-
son may have violated any provision of
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the laws administered by the Commis-
sion. The custodian shall have the pow-
ers and duties prescribed by section 21
of the FTC Act. Deputy custodians
may perform all of the duties assigned
to custodians. The appropriate Bureau
Directors, Deputy Directors, Associate
Directors in the Bureau of Consumer
Protection, Assistant Directors in the
Bureau of Competition, Regional Di-
rectors or Assistant Regional Directors
shall take the action required by sec-
tion 21(b)(7) of the FTC Act if it is nec-
essary to replace a custodian or deputy
custodian.

(b) Copying of custodial documents.
The custodian designated pursuant to
section 21 of the Federal Trade Com-
mission Act (subject to the general su-
pervision of the Executive Director)
may, from among the material sub-
mitted, select the material the copying
of which is necessary or appropriate for
the official use of the Commission, and
shall determine, the number of copies
of any such material that are to be re-
produced. Copies of material in the
physical possession of the custodian
may be reproduced by or under the au-
thority of an employee of the Commis-
sion designated by the custodian.

(c) Material produced pursuant to the
Federal Trade Commission Act, while
in the custody of the custodian, shall
be for the official use of the Commis-
sion in accordance with the Act; but
such material shall upon reasonable
notice to the custodian be made avail-
able for examination by the person who
produced such material, or his duly au-
thorized representative, during regular
office hours established for the Com-
mission.

[45 FR 36343, May 29, 1980, as amended at 46

FR 26291, May 12, 1981; 48 FR 41376, Sept. 15,
1983; 50 FR 53305, Dec. 31, 1985]

Subpart B—Petitions Filed Under
Section 7A of the Clayton Act,
as Amended, for Review of
Requests for Additional Infor-
mation or Documentary Ma-
terial

AUTHORITY: 15 U.S.C. 18a(d), (e).
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§2.20 Petitions for review of requests
for additional information or docu-
mentary material.

(a) For purposes of this section,
““‘second request’’ refers to a request for
additional information or documentary
material issued under 16 CFR 803.20.

(b) Second request procedures—(1) No-
tice. Every request for additional infor-
mation or documentary material
issued under 16 CFR 803.20 shall inform
the recipient(s) of the request that the
recipient has a right to discuss modi-
fications or clarifications of the re-
quest with an authorized representa-
tive of the Commission. The request
shall identify the name and telephone
number of at least one such representa-
tive.

(2) Second request conference. An au-
thorized representative of the Commis-
sion shall invite the recipient to dis-
cuss the request for additional infor-
mation or documentary material soon
after the request is issued. At the con-
ference, the authorized representative
shall discuss the competitive issues
raised by the proposed transaction, to
the extent then known, and confer with
the recipient about the most effective
way to obtain information and docu-
ments relating to the competitive
issues raised. The conference will ordi-
narily take place within 5 business
days of issuance of the request, unless
the recipient declines the invitation or
requests a later date.

(3) Modification of requests. The au-
thorized representative shall modify
the request for additional information
or documentary material, or rec-
ommend such modification to the re-
sponsible Assistant Director of the Bu-
reau of Competition, if he or she deter-
mines that a less burdensome request
would be consistent with the needs of
the investigation. A request for addi-
tional information or documentary ma-
terial may be modified only in writing
signed by the authorized representa-
tive.

(4) Review of request decisions. (1) If
the recipient of a request for additional
information or documentary material
believes that compliance with portions
of the request should not be required
and the recipient has exhausted reason-
able efforts to obtain clarifications or
modifications of the request from an
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authorized representative, the recipi-
ent may petition the General Counsel
to consider and rule on unresolved
issues. Such petition shall be sub-
mitted by letter to the General Counsel
with a copy to the authorized rep-
resentative who participated in the
second request conference held under
paragraph (b)(3) of this section. The pe-
tition shall not, without leave of the
General Counsel, exceed 500 words, ex-
cluding any cover, table of contents,
table of authorities, glossaries, pro-
posed form of relief and any appendices
containing only sections of statutes or
regulations, and shall address peti-
tioner’s efforts to obtain modification
from the authorized representative.

(ii) Within 2 business days after re-
ceiving such a petition, the General
Counsel shall set a date for a con-
ference with the petitioner and the au-
thorized representative.

(iii) Such conference shall take place
within 7 business days after the Gen-
eral Counsel receives the petition, un-
less the request recipient agrees to a
later date or declines to attend a con-
ference.

(iv) Not later than 3 business days be-
fore the date of the conference, the pe-
titioner and the authorized representa-
tive may each submit memoranda re-
garding the issues presented in the pe-
tition. Such memoranda shall not,
without leave of the General Counsel,
exceed 1250 words, excluding any cover,
table of contents, table of authorities,
glossaries, proposed form of relief and
appendices containing only sections of
statutes or regulations. Such memo-
randa shall be delivered to counsel for
the other participants on the same day
they are delivered to the General Coun-
sel.

(v) The petitioner’s memorandum
shall include a concise statement of
reasons why the request should be
modified, together with proposed modi-
fications, or a concise explanation why
the recipient believes it has substan-
tially complied with the request for ad-
ditional information or documentary
material.

(vi) The authorized representative’s
memorandum shall include a concise
statement of reasons why the peti-
tioner’s proposed modifications are in-
appropriate or a concise statement of
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the reasons why the representative be-
lieves that the petitioner has not sub-
stantially complied with the request
for additional information and docu-
mentary material.

(vii) The General Counsel shall ad-
vise the petitioner and the authorized
representative of his or her decision
within 3 business days following the
conference.

[66 FR 8721, Feb. 1, 2001]

Subpart C—Consent Order
Procedure

§2.31 Opportunity to submit a pro-
posed consent order.

(a) Where time, the nature of the pro-
ceeding, and the public interest permit,
any individual, partnership, or corpora-
tion being investigated shall be af-
forded the opportunity to submit
through the operating Bureau or Re-
gional Office having responsibility in
the matter a proposal for disposition of
the matter in the form of a consent
order agreement executed by the party
being investigated and complying with
the requirements of §2.32, for consider-
ation by the Commission in connection
with a proposed complaint submitted
by the Commission’s staff.

(b) After a complaint has been issued,
the consent order procedure described
in this part will not be available except
as provided in §3.25(b).

[40 FR 15235, Apr. 4, 1975]

§2.32 Agreement.

Every agreement in settlement of a
Commission complaint shall contain,
in addition to an appropriate proposed
order, either an admission of the pro-
posed findings of fact and conclusions
of law submitted simultaneously by
the Commission’s staff or an admission
of all jurisdictional facts and an ex-
press waiver of the requirement that
the Commission’s decision contain a
statement of findings of fact and con-
clusions of law. Every agreement also
shall waive further procedural steps
and all rights to seek judicial review or
otherwise to challenge or contest the
validity of the order. In addition,
where appropriate, every agreement in
settlement of a Commission complaint
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challenging the lawfulness of a pro-
posed merger or acquisition shall also
contain a hold-separate or asset-main-
tenance order. The agreement may
state that the signing thereof is for
settlement purposes only and does not
constitute an admission by any party
that the law has been violated as al-
leged in the complaint. Every agree-
ment shall provide that:

(a) The complaint may be used in
construing the terms of the order;

(b) No agreement, understanding,
representation, or interpretation not
contained in the order or the aforemen-
tioned agreement may be used to vary
or to contradict the terms of the order;

(c) The order will have the same force
and effect and may be altered, modified
or set aside in the same manner pro-
vided by statute for Commission orders
issued on a litigated or stipulated
record;

(d) Except as provided by order of the
Commission, any order issued pursuant
to the agreement will become final
upon service;

(e) The agreement will not become a
part of the public record unless and
until it is accepted by the Commission;
and

(f) If the Commission accepts the
agreement, further proceedings will be
governed by §2.34.

[64 FR 46268, Aug. 25, 1999]

§2.33 Compliance procedure.

The Commission may in its discre-
tion require that a proposed agreement
containing an order to cease and desist
be accompanied by an initial report
signed by the respondent setting forth
in precise detail the manner in which
the respondent will comply with the
order when and if entered. Such report
will not become part of the public
record unless and until the accom-
panying agreement and order are ac-
cepted by the Commission. At the time
any such report is submitted a respond-
ent may request confidentiality for any
portion thereof with a precise showing
of justification therefor as set out in
§4.9(c) and the General Counsel or the
General Counsel’s designee will dispose
of such requests in accordance with
that section.

[63 FR 32977, June 17, 1998]
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§2.34 Disposition.

(a) Acceptance of proposed consent
agreement. The Commission may accept
or refuse to accept a proposed consent
agreement. Except as otherwise pro-
vided in paragraph (c) of this section,
acceptance does not constitute final
approval, but it serves as the basis for
further actions leading to final disposi-
tion of the matter.

(b) Effectiveness of hold-separate or
asset-maintenance order. Following ac-
ceptance of a consent agreement, the
Commission will, if it deems a hold-
separate or asset-maintenance order
appropriate, issue a complaint and
such an order as agreed to by the par-
ties. Such order will be final upon serv-
ice. The issuance of a complaint under
this paragraph will neither commence
an adjudicatory proceeding subject to
part 3 of this chapter nor subject the
consent agreement proceeding to the
prohibitions specified in §4.7 of this
chapter.

(c) Public comment. Promptly after its
acceptance of the consent agreement,
the Commission will place the order
contained in the consent agreement,
the complaint, and the consent agree-
ment on the public record for a period
of 30 days, or such other period as the
Commission may specify, for the re-
ceipt of comments or views from any
interested person. At the same time,
the Commission will place on the pub-
lic record an explanation of the provi-
sions of the order and the relief to be
obtained thereby and any other infor-
mation that it believes may help inter-
ested persons understand the order.
The Commission also will publish the
explanation in the FEDERAL REGISTER.
The Commission retains the discretion
to issue a complaint and a Final Deci-
sion and Order, incorporating the order
contained in a consent agreement, in
appropriate cases before seeking public
comment. Unless directed otherwise by
the Commission, such Decision and
Order will be final upon service.

(d) Comment on initial compliance re-
port. If respondents have filed an initial
report of compliance pursuant to §2.33,
the Commission will place that report
on the public record, except for por-
tions, if any, granted confidential
treatment pursuant to §4.9(c) of this
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chapter, with the complaint, the order,
and the consent agreement.

(e) Action following comment period. (1)
Following the comment period, on the
basis of comments received or other-
wise, the Commission may either with-
draw its acceptance of the agreement
and so notify respondents, in which
event it will take such other action as
it may consider appropriate, or issue
and serve its complaint in such form as
the circumstances may require and its
decision in disposition of the pro-
ceeding.

(2) The Commission, following the
comment period, may determine, on
the basis of the comments or other-
wise, that a Final Decision and Order
that was issued in advance of the com-
ment period should be modified. Absent
agreement by respondents to the modi-
fications, the Commission may initiate
a proceeding to reopen and modify the
decision and order in accordance with
§3.72(b) of this chapter or commence a
new administrative proceeding by
issuing a complaint in accordance with
§3.11 of this chapter.

[64 FR 46269, Aug. 25, 1999]

Subpart D—Reports of
Compliance

§2.41 Reports of compliance.

(a) In every proceeding in which the
Commission has issued an order pursu-
ant to the provisions of section 5 of the
Federal Trade Commission Act or sec-
tion 11 of the Clayton Act, as amended,
and except as otherwise specifically
provided in any such order, each re-
spondent named in such order shall file
with the Commission, within sixty (60)
days after service thereof, or within
such other time as may be provided by
the order or the rules in this chapter, a
report in writing, signed by the re-
spondent, setting forth in detail the
manner and form of his compliance
with the order, and shall thereafter file
with the Commission such further
signed, written reports of compliance
as it may require. An original and one
copy of each such report shall be filed
with the Secretary of the Commission,
and one copy of each such report shall
be filed with the Associate Director for
Enforcement in the Bureau of Con-

43

§2.41

sumer Protection (for consumer protec-
tion orders) or with the Assistant Di-
rector for Compliance in the Bureau of
Competition (for competition orders).
Reports of compliance shall be under
oath if so requested. Where the order
prohibits the use of a false advertise-
ment of a food, drug, device, or cos-
metic which may be injurious to health
because of results from its use under
the conditions prescribed in the adver-
tisement, or under such conditions as
are customary or usual, or if the use of
such advertisement is with intent to
defraud or mislead, or in any other
case where the circumstances so war-
rant, the order may provide for an in-
terim report stating whether and how
respondents intend to comply to be
filed within ten (10) days after service
of the order. Neither the filing of an
application for stay pursuant to §3.56,
nor the filing of a petition for judicial
review, shall operate to postpone the
time for filing a compliance report
under the order or this section. If the
Commission, or a court, determines to
grant a stay of an order, or portion
thereof, pending judicial review, or if
any order provision is automatically
stayed by statute, no compliance re-
port shall be due as to those portions of
the order that are stayed unless or-
dered by the court. Thereafter, as to
orders, or portions thereof, that are
stayed, the time for filing a report of
compliance shall begin to run de novo
from the final judicial determination,
except that if no petition for certiorari
has been filed following affirmance of
the order of the Commission by a court
of appeals, the compliance report shall
be due the day following the date on
which the time expires for the filing of
such petition. Staff of the Bureaus of
Competition and Consumer Protection
will review such reports of compliance
and may advise each respondent wheth-
er the staff intends to recommend that
the Commission take any enforcement
action. The Commission may, however,
institute proceedings, including certifi-
cation of facts to the Attorney General
pursuant to the provisions of section
5(1) of the Federal Trade Commission
Act (15 U.S.C. 45(1)) and section 11(1) of
the Clayton Act, as amended (15 U.S.C.
21(1)), to enforce compliance with an
order, without advising a respondent
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whether the actions set forth in a re-
port of compliance evidence compli-
ance with the Commission’s order or
without prior notice of any kind to a
respondent.

(b) The Commission has delegated to
the Director, the Deputy Directors, and
the Assistant Director for Compliance
of the Bureau of Competition, and to
the Director, the Deputy Directors, and
the Associate Director for Enforcement
of the Bureau of Consumer Protection
the authority to monitor compliance
reports and to open and close compli-
ance investigations. With respect to
any compliance matter which has re-
ceived previous Commission consider-
ation as to compliance or in which the
Commission or any Commissioner has
expressed an interest, any matter pro-
posed to be closed by reason of expense
of investigation or testing, or any mat-
ter involving substantial questions as
to the public interest, Commission pol-
icy or statutory construction, the Bu-
reaus shall submit an analysis to the
Commission regarding their intended
actions.

(c) The Commission has delegated to
the Director, Deputy Directors, and As-
sistant Directors of the Bureau of Com-
petition and to the Director, Deputy
Directors, and Associate Directors of
the Bureau of Consumer Protection,
and to the Regional Directors, the au-
thority, for good cause shown, to ex-
tend the time within which reports of
compliance with orders to cease and
desist may be filed. It is to be noted,
however, that an extension of time
within which a report of compliance
may be filed, or the filing of a report
which does not evidence full compli-
ance with the order, does not in any
circumstances suspend or relieve a re-
spondent from his obligation under the
law with respect to compliance with
such order. An order of the Commission
to cease and desist becomes final on
the date and under the conditions pro-
vided in the Federal Trade Commission
Act and the Clayton Act. Any person,
partnership or corporation against
which an order to cease and desist has
been issued who is not in full compli-
ance with such order on and after the
date provided in these statutes for the
order to become final is in violation of
such order and is subject to an imme-

44

16 CFR Ch. | (1-1-03 Edition)

diate action for civil penalties. The au-
thority under this paragraph may not
be redelegated, except that the Asso-
ciate Director for Enforcement in the
Bureau of Consumer Protection and
the Assistant Director for Compliance
in the Bureau of Competition may each
name a designee under this paragraph.

(d) Any respondent subject to a Com-
mission order may request advice from
the Commission as to whether a pro-
posed course of action, if pursued by it,
will constitute compliance with such
order. The request for advice should be
submitted in writing to the Secretary
of the Commission and should include
full and complete information regard-
ing the proposed course of action. On
the basis of the facts submitted, as well
as other information available to the
Commission, the Commission will in-
form the respondent whether or not the
proposed course of action, if pursued,
would constitute compliance with its
order. A request ordinarily will be con-
sidered inappropriate for such advice:

(1) Where the course of action is al-
ready being followed by the requesting
party;

(2) Where the same or substantially
the same course of action is under in-
vestigation or is or has been the sub-
ject of a current proceeding, order, or
decree initiated or obtained by the
Commission or another governmental
agency; or

(3) Where the proposed course of ac-
tion or its effects may be such that an
informed decision thereon cannot be
made or could be made only after ex-
tensive investigation, clinical study,
testing or collateral inquiry.

Furthermore, the filing of a request for
advice under this paragraph does not in
any circumstances suspend or relieve a
respondent from his obligation under
the law with respect to his compliance
with the order. He must in any event
be in full compliance on and after the
date the order becomes final as pre-
scribed by statute referred to in para-
graph (b) of this section. Advice to re-
spondents under this paragraph will be
published by the Commission in the
same manner and subject to the same
restrictions and considerations as advi-
sory opinions under §1.4 of this chap-
ter.
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(e) The Commission may at any time
reconsider any advice given under this
section and, where the public interest
requires, rescind or revoke its prior ad-
vice. In such event the respondent will
be given notice of the Commission’s in-
tent to revoke or rescind and will be
given an opportunity to submit its
views to the Commission. The Commis-
sion will not proceed against a respond-
ent for violation of an order with re-
spect to any action which was taken in
good faith reliance upon the Commis-
sion’s advice under this section, where
all relevant facts were fully, com-
pletely, and accurately presented to
the Commission and where such action
was promptly discontinued upon notifi-
cation of rescission or revocation of
the Commission’s advice.

(f)(1) All applications for approval of
proposed divestitures, acquisitions, or
similar transactions subject to Com-
mission review under outstanding or-
ders shall fully describe the terms of
the transaction and shall set forth why
the transaction merits Commission ap-
proval. Such applications will be
placed on the public record, together
with any additional applicant submis-
sions that the Commission directs be
placed on the public record. The Direc-
tor of the Bureau of Competition is del-
egated the authority to direct such
placement.

(2) The Commission will receive pub-
lic comment on a prior approval appli-
cation for 30 days. During the comment
period, any person may file formal
written objections or comments with
the Secretary of the Commission, and
such objections or comments shall be
placed on the public record. In appro-
priate cases, the Commission may
shorten, eliminate, extend, or reopen a
comment period.

(3) Responses to applications under
this section, together with a statement
of supporting reasons, will be published
when made, together with responses to
any public comments filed under this
section.

(4) Persons submitting information
that is subject to public record disclo-
sure under this section may request
confidential treatment for that infor-
mation or portions thereof in accord-
ance with §4.9(c) and the General Coun-
sel or the General Counsel’s designee
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will dispose of such requests in accord-
ance with that section. Nothing in this
section requires that confidentiality
requests be resolved prior to, or con-
temporaneously with, the disposition
of the application.

[32 FR 8449, June 13, 1967]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §2.41, see the List of CFR
Sections Affected, which appears in the
Finding Aids section of the printed volume
and on GPO Access.

Subpart E—Requests to Reopen

§2.51 Requests to reopen.

(a) Scope. Any person, partnership, or
corporation subject to a Commission
decision containing a rule or order
which has become effective, or an order
to cease and desist which has become
final, may file with the Secretary a re-
quest that the Commission reopen the
proceeding to consider whether the
rule or order, including any affirmative
relief provision contained therein,
should be altered, modified, or set
aside in whole or in part.

(b) Contents. A request under this sec-
tion shall contain a satisfactory show-
ing that changed conditions of law or
fact require the rule or order to be al-
tered, modified or set aside, in whole or
in part, or that the public interest so
requires.

(1) This requirement shall not be
deemed satisfied if a request is merely
conclusory or otherwise fails to set
forth by affidavit(s) specific facts dem-
onstrating in detail:

(i) The nature of the changed condi-
tions and the reasons why they require
the requested modifications of the rule
or order; or

(ii) The reasons why the public inter-
est would be served by the modifica-
tion.

(2) Bach affidavit shall set forth facts
that would be admissible in evidence
and shall show that the affiant is com-
petent to testify to the matters stated
therein. All information and material
that the requester wishes the Commis-
sion to consider shall be contained in
the request at the time of filing.

(c) Opportunity for public comment. A
request under this section shall be
placed on the public record except for
material exempt from public disclosure
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under rule 4.10(a). Unless the Commis-
sion determines that earlier disposition
is necessary, the request shall remain
on the public record for thirty (30) days
after a press release on the request is
issued. Bureau Directors are authorized
to publish a notice in the FEDERAL
REGISTER announcing the receipt of a
request to reopen at their discretion.
The public is invited to comment on
the request while it is on the public
record.

(d) Determination. After the period for
public comments on a request under
this section has expired and no later
than one hundred and twenty (120) days
after the date of the filing of the re-
quest, the Commission shall determine
whether the request complies with
paragraph (b) of this section and
whether the proceeding shall be re-
opened and the rule or order should be
altered, modified, or set aside as re-
quested. In doing so, the Commission
may, in its discretion, issue an order
reopening the proceeding and modi-
fying the rule or order as requested,
issue an order to show cause pursuant
to §3.72, or take such other action as is
appropriate: Provided, however, That
any action under §3.72 or otherwise
shall be concluded within the specified
120-day period.

(Sec. 6(g), 38 Stat. 721 (15 U.S.C. 46(g)); 80
Stat. 383, as amended, 81 Stat. 54 (6 U.S.C.
552))

[45 FR 36344, May 29, 1980, as amended at 46
FR 26291, May 12, 1981; 47 FR 33251, Aug. 2,
1982; 50 FR 53305, Dec. 31, 1985; 53 FR 40868,
Oct. 19, 1988; 65 FR 50637, Aug. 21, 2000]

PART 3—RULES OF PRACTICE FOR
ADJUDICATIVE PROCEEDINGS

Subpart A—Scope of Rules; Nature of
Adjudicative Proceedings

Sec.
3.1 Scope of the rules in this part.
3.2 Nature of adjudicative proceedings.

Subpart B—Pleadings

3.11 Commencement of proceedings.

3.11A Fast-track proceedings.

3.12 Answer.

3.13 Adjudicative hearing on issues arising
in rulemaking proceedings under the
Fair Packaging and Labeling Act.

3.14 Intervention.
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3.156 Amendments and supplemental plead-
ings.

Subpart C—Prehearing Procedures; Mo-
tions; Interlocutory Appeals; Summary
Decisions

3.21
3.22
3.23
3.24
3.25
3.26

Prehearing procedures.

Motions.

Interlocutory appeals.

Summary decisions.

Consent agreement settlements.

Motions following denial of preliminary
injunctive relief.

Subpart D—Discovery; Compulsory Process

3.31
3.32
3.33
3.34
3.35
3.36

General provisions.

Admissions.

Depositions.

Subpoenas.

Interrogatories to parties.

Applications for subpoenas for records,
or appearances by officials or employees,
of governmental agencies other than the
Commission, and subpoenas to be served
in a foreign country.

3.37 Production of documents and things;
access for inspection and other purposes.

3.38 Motion for order compelling disclosure
or discovery; sanctions.

3.38A Withholding requested material.

3.39 Orders requiring witnesses to testify or
provide other information and granting
immunity.

3.40 Admissibility of evidence in advertising

substantiation cases.

Subpart E—Hearings

3.41
3.42

General rules.
Presiding officials.
3.43 Evidence.

3.44 Record.

3.45 In camera orders.
3.46 Proposed findings,
order.

conclusions, and

Subpart F—Decision

3.61 Initial decision.

3.52 Appeal from initial decision.

3.63 Review of initial decision in absence of
appeal.

3.54 Decision on appeal or review.

3.65 Reconsideration.

3.56 Effective date of orders; application for
stay.

Subpart G [Reserved]
Subpart H—Reopening of Proceedings

3.71 Authority.
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3.72 Reopening.

Subpart I—Recovery of Awards Under the
Equal Access to Justice Act in Com-
mission Proceedings

3.81 General provisions.
3.82 Information required from applicants.
3.83 Procedures for considering applicants.

AUTHORITY: 15 U.S.C. 46, unless otherwise
noted.

SOURCE: 32 FR 8449, June 13, 1967, unless
otherwise noted.

Subpart A—Scope of Rules; Na-
ture of Adjudicative Pro-
ceedings

§3.1 Scope of the rules in this part.

The rules in this part govern proce-
dure in adjudicative proceedings. It is
the policy of the Commission that, to
the extent practicable and consistent
with requirements of law, such pro-
ceedings shall be conducted expedi-
tiously. In the conduct of such pro-
ceedings the Administrative Law Judge
and counsel for all parties shall make
every effort at each state of a pro-
ceeding to avoid delay.

§3.2 Nature of

ceedings.

adjudicative pro-

Adjudicative proceedings are those
formal proceedings conducted under
one or more of the statutes adminis-
tered by the Commission which are re-
quired by statute to be determined on
the record after opportunity for an
agency hearing. The term includes
hearings upon objections to orders re-
lating to the promulgation, amend-
ment, or repeal of rules under sections
4, 5 and 6 of the Fair Packaging and
Labeling Act and proceedings for the
assessment of civil penalties pursuant
to §1.94 of this chapter. It does not in-
clude other proceedings such as nego-
tiations for the entry of consent or-
ders; investigational hearings as distin-
guished from proceedings after the
issuance of a complaint; requests for
extensions of time to comply with final
orders or other proceedings involving
compliance with final orders; pro-
ceedings for the promulgation of indus-
try guides or trade regulation rules;
proceedings for fixing quantity limits
under section 2(a) of the Clayton Act;
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investigations under section 5 of the
Export Trade Act; rulemaking pro-
ceedings under the Fair Packaging and
Labeling Act up to the time when the
Commission determines under §1.26(g)
of this chapter that objections suffi-
cient to warrant the holding of a public
hearing have been filed; or the promul-
gation of substantive rules and regula-
tions, determinations of classes of
products exempted from statutory re-
quirements, the establishment of name
guides, or inspections and industry
counseling, under sections 4(d) and 6(a)
of the Wool Products Labeling Act of
1939, sections 7, 8(b), and 8(c) of the Fur
Products Labeling Act, and sections
7(c), 7(d), and 12(b) of the Textile Fiber
Products Identification Act.

[45 FR 67319, Oct. 10, 1980]

Subpart B—Pleadings

§3.11 Commencement of proceedings.

(a) Complaint. Except as provided in
§3.13, an adjudicative proceeding is
commenced when an affirmative vote
is taken by the Commission to issue a
complaint.

(b) Form of complaint. The Commis-
sion’s complaint shall contain the fol-
lowing:

(1) Recital of the legal authority and
jurisdiction for institution of the pro-
ceeding, with specific designation of
the statutory provisions alleged to
have been violated;

(2) A clear and concise factual state-
ment sufficient to inform each re-
spondent with reasonable definiteness
of the type of acts or practices alleged
to be in violation of the law;

(3) Where practical, a form of order
which the Commission has reason to
believe should issue if the facts are
found to be as alleged in the complaint;
and

(4) Notice of the time and place for
hearing, the time to be at least thirty
(30) days after service of the complaint.

(c) Motion for more definite statement.
Where the respondent makes a reason-
able showing that it cannot frame a re-
sponsive answer based on the allega-
tions contained in the complaint, the
respondent may move for a more defi-
nite statement of the charges against
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it before filing an answer. Such a mo-
tion shall be filed within ten (10) days
after service of the complaint and shall
point out the defects complained of and
the details desired.

[32 FR 8449, June 13, 1967, as amended at 43
FR 11978, Mar. 23, 1978; 50 FR 53305, Dec. 31,
1985]

§3.11A Fast-track proceedings.

(a) Scope and applicability. This sec-
tion governs the availability of fast-
track procedures in administrative
cases where the Commission files a col-
lateral federal district court complaint
that seeks preliminary injunctive re-
lief against some or all of the conduct
alleged in the Commission’s adminis-
trative complaint. The Commission
will afford the respondent the oppor-
tunity to elect such fast-track proce-
dures, subject to the conditions set
forth in paragraph (b)(1) of this section,
in cases that the Commission des-
ignates as appropriate. In cases so des-
ignated, the Commission will provide
written notice to each respondent at
the time that it is served with the
Commission’s federal district court
complaint for preliminary injunctive
relief. Except as modified by this sec-
tion, the rules contained in subparts A
through I of part 3 of this chapter will
govern fast-track procedures in adju-
dicative proceedings. Discovery will be
governed by subpart D of this part, and
the Administrative Law Judge may ex-
ercise his plenary authority under
§3.42(c)(6) to establish limitations on
the number of depositions, witnesses,
or any document production.

(b)(1) Conditions. In cases designated
as appropriate by the Commission pur-
suant to paragraph (a) of this section,
a respondent may elect fast-track pro-
cedures:

(i) if a federal court enters a prelimi-
nary injunction against some or all of
the conduct alleged in the Commis-
sion’s administrative complaint; or,

(ii) where no such injunction is en-
tered, if the Commission determines
that the Federal court proceeding has
resulted in an evidentiary record that
is likely materially to facilitate reso-
lution of the administrative proceeding
in accordance with the expedited
schedule set forth in this section. The
Commission will provide each respond-
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ent with written notice of any such de-
termination.

(2) Election. A respondent that deter-
mines to elect fast-track procedures
shall file a notice of such election with
the Secretary by the latest of: three
days after entry of a preliminary in-
junction as described in paragraph
(b)(1)(A) of this section; three days after
the respondent is served with notice of
the Commission’s determination under
paragraph (b)(1)(ii) of this section; or
three days after the respondent is
served with the Commission’s adminis-
trative complaint in the adjudicative
proceeding. In proceedings involving
multiple respondents, the fast-track
procedures set forth in this section will
not apply unless the procedures are
elected by all respondents.

(c) Deadlines in fast-track proceedings.
(1) For purposes of this paragraph,
‘““triggering event’’ means the latest of:
entry of a preliminary injunction as
described in paragraph (b)(1)(i) of this
section; service on the last respondent
of notice of the Commission’s deter-
mination under paragraph (b)(1)(ii) of
this section; service on the last re-
spondent of the Commission’s adminis-
trative complaint in the adjudicative
proceeding; or filing with the Secretary
by the last respondent of a notice
electing fast-track procedures.

(2) Proceedings before the Administra-
tive Law Judge. In fast-track pro-
ceedings covered by this section:

(i) The scheduling conference re-
quired by §3.21(b) shall be held not
later than three days after the trig-
gering event.

(ii) Respondent’s answer shall be filed
within 14 days after the triggering
event.

(iii) The Administrative Law Judge
shall file an initial decision within 56
days following the conclusion of the
evidentiary hearing. The initial deci-
sion shall be filed no later than 195
days after the triggering event.

(iv) Any party wishing to appeal an
initial decision to the Commission
shall file a notice of appeal with the
Secretary within three days after serv-
ice of the initial decision. The notice
shall comply with §3.52(a) in all other
respects.
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(v) The appeal shall be in the form of
a brief, filed within 21 days after serv-
ice of the initial decision, and shall
comply with §3.52(b) in all other re-
spects. All issues raised on appeal shall
be presented in the party’s appeal brief.

(vi) Within 14 days after service of
the appeal brief, the appellee may file
an answering brief, which shall comply
with §3.52(c). Cross-appeals, as per-
mitted in §3.52(c), may not be raised in
an appellee’s answering brief.

(vii) Within five days after service of
the appellee’s answering brief, the ap-
pellant may file a reply brief, in ac-
cordance with §3.52(d) in all other re-
spects.

(3) Proceedings before the Commission.
In fast-track proceedings covered by
this section, the Commission will issue
a final order and opinion within 13
months after the triggering event. If
the adjudicative proceeding is stayed
pursuant to a motion filed under §3.26,
the 13-month deadline will be tolled for
as long as the proceeding is stayed. The
Commission may extend the date for
issuance of the Commission’s final
order and opinion in the following cir-
cumstances: if necessary to permit the
Commission to provide submitters of in
camera material or information with
advance notice of the Commission’s in-
tention to disclose all or portions of
such material or information in the
Commission’s final order or opinion; or
if the Commission determines that ad-
herence to the 13-month deadline would
result in a miscarriage of justice due to
circumstances unforeseen at the time
of respondent’s election of fast-track
procedures.

[63 FR 7527, Feb. 13, 1998]

§3.12 Answer.

(a) Time for filing. A respondent shall
file an answer within twenty (20) days
after being served with the complaint;
Provided, however, That the filing of a
motion permitted under these Rules
shall alter this period of time as fol-
lows, unless a different time is fixed by
the Administrative Law Judge:

(1) If the motion is denied, the an-
swer shall be filed within ten (10) days
after service of the order of denial or
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thirty (30) days after service of the
complaint, whichever is later;

(2) If a motion for more definite
statement of the charges is granted, in
whole or in part, the more definite
statement of the charges shall be filed
within ten (10) days after service of the
order granting the motion and the an-
swer shall be filed within ten (10) days
after service of the more definite state-
ment of the charges.

(b) Content of answer. An answer shall
conform to the following:

(1) If allegations of complaint are con-
tested. An answer in which the allega-
tions of a complaint are contested shall
contain:

(i) A concise statement of the facts
constituting each ground of defense;

(ii) Specific admission, denial, or ex-
planation of each fact alleged in the
complaint or, if the respondent is with-
out knowledge thereof, a statement to
that effect. Allegations of a complaint
not thus answered shall be deemed to
have been admitted.

(2) If allegations of complaint are ad-
mitted. If the respondent elects not to
contest the allegations of fact set forth
in the complaint, his answer shall con-
sist of a statement that he admits all
of the material allegations to be true.
Such an answer shall constitute a
waiver of hearings as to the facts al-
leged in the complaint, and together
with the complaint will provide a
record basis on which the Administra-
tive Law Judge shall file an initial de-
cision containing appropriate findings
and conclusions and an appropriate
order disposing of the proceeding. In
such an answer, the respondent may,
however, reserve the right to submit
proposed findings and conclusions
under §3.46 and the right to appeal the
initial decision to the Commission
under §3.52.

(¢) Default. Failure of the respondent
to file an answer within the time pro-
vided shall be deemed to constitute a
waiver of the respondent’s right to ap-
pear and contest the allegations of the
complaint and to authorize the Admin-
istrative Law Judge, without further
notice to the respondent, to find the
facts to be as alleged in the complaint
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and to enter an initial decision con-
taining such findings, appropriate con-
clusions, and order.

[32 FR 8449, June 13, 1967, as amended at 50
FR 53305, Dec. 31, 1985; 61 FR 50646, Sept. 26,
1996; 66 FR 17628, Apr. 3, 2001; 66 FR 20527,
Apr. 23, 2001]

§3.13 Adjudicative hearing on issues
arising in rulemaking proceedings
under the Fair Packaging and La-
beling Act.

(a) Notice of hearing. When the Com-
mission, acting under §1.26(g) of this
chapter, determines that objections
which have been filed are sufficient to
warrant the holding of an adjudicative
hearing in rulemaking proceedings
under the Fair Packaging and Labeling
Act, or when the Commission other-
wise determines that the holding of
such a hearing would be in the public
interest, a hearing will be held before
an Administrative Law Judge for the
purpose of receiving evidence relevant
and material to the issues raised by
such objections or other issues speci-
fied by the Commission. In such case
the Commission will publish a notice
in the FEDERAL REGISTER containing a
statement of:

(1) The provisions of the rule or order
to which objections have been filed;

(2) The issues raised by the objec-
tions or the issues on which the Com-
mission wishes to receive evidence;

(3) The time and place for hearing,
the time to be at least thirty (30) days
after publication of the notice; and

(4) The time within which, and the
conditions under which, any person
who petitioned for issuance, amend-
ment, or repeal of the rule or order, or
any person who filed objections suffi-
cient to warrant the holding of the
hearing, or any other interested per-
son, may file notice of intention to par-
ticipate in the proceeding.

(b) Parties. Any person who petitions
for issuance, amendment, or repeal of a
rule or order, and any person who files
objections sufficient to warrant the
holding of a hearing, and who files
timely notice of intention to partici-
pate, shall be regarded as a party and
shall be individually served with any
pleadings filed in the proceeding. Upon
written application to the Administra-
tive Law Judge and a showing of good
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cause, any interested person may be
designated by the Administrative Law
Judge as a party.

[32 FR 8449, June 13, 1967, as amended at 40
FR 33969, Aug. 13, 1975]

§3.14 Intervention.

(a) Any individual, partnership, unin-
corporated association, or corporation
desiring to intervene in an adjudicative
proceeding shall make written applica-
tion in the form of a motion setting
forth the basis therefor. Such applica-
tion shall have attached to it a certifi-
cate showing service thereof upon each
party to the proceeding in accordance
with the provisions of §4.4(b) of this
chapter. A similar certificate shall be
attached to the answer filed by any
party, other than counsel in support of
the complaint, showing service of such
answer upon the applicant. The Admin-
istrative Law Judge or the Commission
may by order permit the intervention
to such extent and upon such terms as
are provided by law or as otherwise
may be deemed proper.

(b) In an adjudicative proceeding
where the complaint states that dives-
titure relief is contemplated, the labor
organization[s] representing employees
of the respondent[s] may intervene as a
matter of right. Applications for such
intervention are to be made in accord-
ance with the procedures set forth in
paragraph (a) of this section and must
be filed within 60 days of the issuance
of the complaint. Intervention as a
matter of right shall be limited to the
issue of the effect, if any, of proposed
remedies on employment, with full
rights of participation in the pro-
ceeding concerning this issue. This
paragraph does not affect a labor orga-
nization’s ability to petition for leave
to intervene pursuant to §3.14(a).

[32 FR 8449, June 13, 1967, as amended at 46
FR 20979, Apr. 8, 1981]

§3.15 Amendments and supplemental
pleadings.

(a) Amendments—(1) By leave. If and
whenever determination of a con-
troversy on the merits will be facili-
tated thereby, the Administrative Law
Judge may, upon such conditions as
are necessary to avoid prejudicing the
public interest and the rights of the
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parties, allow appropriate amendments
to pleadings or notice of hearing: Pro-
vided, however, That a motion for
amendment of a complaint or notice
may be allowed by the Administrative
Law Judge only if the amendment is
reasonably within the scope of the
original complaint or notice. Motions
for other amendments of complaints or
notices shall be certified to the Com-
mission.

(2) Conformance to evidence. When
issues not raised by the pleadings or
notice of hearing but reasonably within
the scope of the original complaint or
notice of hearing are tried by express
or implied consent of the parties, they
shall be treated in all respects as if
they had been raised in the pleadings
or notice of hearing; and such amend-
ments of the pleadings or notice as
may be necessary to make them con-
form to the evidence and to raise such
issues shall be allowed at any time.

(b) Supplemental pleadings. The Ad-
ministrative Law Judge may, upon rea-
sonable notice and such terms as are
just, permit service of a supplemental
pleading or notice setting forth trans-
actions, occurrences, or events which
have happened since the date of the
pleading or notice sought to be supple-
mented and which are relevant to any
of the issues involved.

Subpart C—Prehearing Proce-
dures; Motions; Interlocutory
Appeals; Summary Decisions

§38.21 Prehearing procedures.

(a) Meeting of the parties before sched-
uling conference. An early as prac-
ticable before the prehearing sched-
uling conference described in para-
graph (b) of this section, counsel for
the parties shall meet to discuss the
nature and basis of their claims and de-
fenses and the possibilities for a
prompt settlement or resolution of the
case, and to agree, if possible, on a pro-
posed discovery schedule, a prelimi-
nary estimate of the time required for
the hearing, and a proposed hearing
date, and on any other matters to be
determined at the scheduling con-
ference.

(b) Scheduling conference. Not later
than fourteen (14) days after the an-
swer is filed by the last answering re-
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spondent, the Administrative Law
Judge shall hold a scheduling con-
ference. At the scheduling conference,
counsel for the parties shall be pre-
pared to address their factual and legal
theories, a schedule of proceedings,
possible limitations on discovery, and
other possible agreements or steps that
may aid in the orderly and expeditious
disposition of the proceeding.

(c) Prehearing scheduling order. (1) Not
later than two (2) days after the sched-
uling conference, the Administrative
Law Judge shall enter an order that
sets forth the results of the conference
and establishes a schedule of pro-
ceedings, including a plan of discovery,
dates for the submission and hearing of
motions, the specific method by which
exhibits shall be numbered or other-
wise identified and marked for the
record, and the time and place of a
final prehearing conference and of the
evidentiary hearing.

(2) The Administrative Law Judge
may grant a motion to extend any
deadline or time specified in this
scheduling order only upon a showing
of good cause. Such motion shall set
forth the total period of extensions, if
any, previously obtained by the moving
party. In determining whether to grant
the motion, the Administrative Law
Judge shall consider any extensions al-
ready granted, the length of the pro-
ceedings to date, and the need to con-
clude the evidentiary hearing and
render an initial decision in a timely
manner. The Administrative Law
Judge shall not rule on exr parte mo-
tions to extend the deadlines specified
in the scheduling order, or modify such
deadlines solely upon stipulation or
agreement of counsel.

(d) Meeting prior to final prehearing
conference. Counsel for the parties shall
meet before the final prehearing con-
ference described in paragraph (e) of
this section to discuss the matters set
forth therein in preparation for the
conference.

(e) Final prehearing conference. As
close to the commencement of the evi-
dentiary hearing as practicable, the
Administrative Law Judge shall hold a
final prehearing conference, which
counsel shall attend in person, to sub-
mit any proposed stipulations as to
law, fact, or admissibility of evidence,
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exchange exhibit and witness lists, and
designate testimony to be presented by
deposition. At this conference, the Ad-
ministrative Law Judge shall also re-
solve any outstanding evidentiary mat-
ters or pending motions (except mo-
tions for summary decision) and estab-
lish a final schedule for the evidentiary
hearing.

(f) Additional prehearing conferences
and orders. The Administrative Law
Judge shall hold additional prehearing
and status conferences or enter addi-
tional orders as may be needed to en-
sure the orderly and expeditious dis-
position of a proceeding. Such con-
ferences shall be held in person to the
extent practicable.

(g) Public access and reporting. Pre-
hearing conferences shall be public un-
less the Administrative Law Judge de-
termines in his or her discretion that
the conference (or any part thereof)
shall be closed to the public. The Ad-
ministrative Law Judge shall have dis-
cretion to determine whether a pre-
hearing conference shall be steno-
graphically reported.

[50 FR 41487, Oct. 11, 1985, as amended at 61
FR 50646, Sept. 26, 1996; 66 FR 17628, Apr. 3,
2001]

§3.22 Motions.

(a) Presentation and disposition. Dur-
ing the time a proceeding is before an
Administrative Law Judge, all motions
therein, except those filed under §3.26,
§3.42(g), or §4.17, shall be addressed to
and ruled upon, if within his or her au-
thority, by the Administrative Law
Judge. The Administrative Law Judge
shall certify to the Commission any
motion upon which he or she has no au-
thority to rule, accompanied by any
recommendation that he or she may
deem appropriate. Such recommenda-
tion may contain a proposed disposi-
tion of the motion or other relevant
comments. The Commission may order
the ALJ to submit a recommendation
or an amplification thereof. Rulings or
recommendations containing informa-
tion granted in camera status pursuant
to §3.45 shall be filed in accordance
with §3.45(f). All written motions shall
be filed with the Secretary of the Com-
mission, and all motions addressed to
the Commission shall be in writing.
The moving party shall also provide a
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copy of its motion to the Administra-
tive Law Judge at the time the motion
is filed with the Secretary.

(b) Content. All written motions shall
state the particular order, ruling, or
action desired and the grounds there-
for. They must also include the name,
address, telephone number, fax num-
ber, and e-mail address (if any) of coun-
sel and attach a draft order containing
the proposed relief. If a party includes
in a motion information that has been
granted in camera status pursuant to
§3.45(b) or is subject to confidentiality
protections pursuant to a protective
order, the party shall file two versions
of the motion in accordance with the
procedures set forth in §3.45(e). The
party shall mark its confidential fil-
ings with brackets or similar con-
spicuous markings to indicate the ma-
terial for which it is claiming confiden-
tial treatment. The time period speci-
fied by §3.22(¢c) within which an oppos-
ing party may file an answer will begin
to run upon service on that opposing
party of the confidential version of the
motion.

(c) Answers. Within ten (10) days after
service of any written motion, or with-
in such longer or shorter time as may
be designated by the Administrative
Law Judge or the Commission, the op-
posing party shall answer or shall be
deemed to have consented to the grant-
ing of the relief asked for in the mo-
tion. If an opposing party includes in
an answer information that has been
granted in camera status pursuant to
§3.45(b) or is subject to confidentiality
protections pursuant to a protective
order, the opposing party shall file two
versions of the answer in accordance
with the procedures set forth in
§3.45(e). The moving party shall have
no right to reply, except as permitted
by the Administrative Law Judge or
the Commission.

(d) Motions for extensions. The Admin-
istrative Law Judge or the Commission
may waive the requirements of this
section as to motions for extensions of
time; however, the Administrative Law
Judge shall have no authority to rule
on exr parte motions for extensions of
time.

(e) Rulings on motions for dismissal.
When a motion to dismiss a complaint
or for other relief is granted with the
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result that the proceeding before the
Administrative Law Judge is termi-
nated, the Administrative Law Judge
shall file an initial decision in accord-
ance with the provisions of §3.51. If
such a motion is granted as to all
charges of the complaint in regard to
some, but not all, of the respondents,
or is granted as to any part of the
charges in regard to any or all of the
respondents, the Administrative Law
Judge shall enter his ruling on the
record, in accordance with the proce-
dures set forth in paragraph (a) of this
section, and take it into account in his
initial decision. When a motion to dis-
miss is made at the close of the evi-
dence offered in support of the com-
plaint based upon an alleged failure to
establish a prima facie case, the Admin-
istrative Law Judge may defer ruling
thereon until immediately after all
evidence has been received and the
hearing record is closed.

(f) Statement. Each motion to quash
filed pursuant to §3.34(c), each motion
to compel or determine sufficiency pur-
suant to §3.38(a), each motion for sanc-
tions pursuant to §3.38(b), and each
motion for enforcement pursuant to
§3.38(c) shall be accompanied by a
signed statement representing that
counsel for the moving party has con-
ferred with opposing counsel in an ef-
fort in good faith to resolve by agree-
ment the issues raised by the motion
and has been unable to reach such an
agreement. If some of the matters in
controversy have been resolved by
agreement, the statement shall specify
the matters so resolved and the mat-
ters remaining unresolved. The state-
ment shall recite the date, time, and
place of each such conference between
counsel, and the names of all parties
participating in each such conference.
Unless otherwise ordered by the Ad-
ministrative Law Judge, the statement
required by this rule must be filed only
with the first motion concerning com-
pliance with the discovery demand at
issue.

[32 FR 8449, June 13, 1967, as amended at 50
FR 42672, Oct. 22, 1985; 52 FR 22293, June 11,
1987; 60 FR 39641, Aug. 3, 1995; 61 FR 50647,
Sept. 26, 1996; 66 FR 17628, Apr. 3, 2001]
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§3.23 Interlocutory appeals.

(a) Appeals without a determination by
the Administrative Law Judge. The Com-
mission may, in its discretion, enter-
tain interlocutory appeals where a rul-
ing of the Administrative Law Judge:

(1) Requires the disclosure of records
of the Commission or another govern-
mental agency or the appearance of an
official or employee of the Commission
or another governmental agency pursu-
ant to §3.36, if such appeal is based
solely on a claim of privilege: Provided,
that The Administrative Law Judge
shall stay until further order of the
Commission the effectiveness of any
ruling, whether or not appeal is sought,
that requires the disclosure of non-
public Commission minutes, Commis-
sioner circulations, or similar docu-
ments prepared by the Commission, in-
dividual Commissioner, or the Office of
the General Counsel;

(2) Suspends an attorney from par-
ticipation in a particular proceeding
pursuant to §3.42(d); or

(3) Grants or denies an application

for intervention pursuant to the provi-
sions of §3.14.
Appeal from such rulings may be
sought by filing with the Commission
an application for review, not to exceed
fifteen (15) pages exclusive of those at-
tachments required below, within five
(5) days after notice of the Administra-
tive Law Judge’s ruling. Answer there-
to may be filed within five (5) days
after service of the application for re-
view. The application for review should
specify the person or party taking the
appeal; should attach the ruling or part
thereof from which appeal is being
taken and any other portions of the
record on which the moving party re-
lies; and should specify under which
provisions hereof review is being
sought. The Commission upon its own
motion may enter an order staying the
return date of an order issued by the
Administrative Law Judge pursuant to
§3.36 or placing the matter on the Com-
mission’s docket for review. Any order
placing the matter on the Commis-
sion’s docket for review will set forth
the scope of the review and the issues
which will be considered and will make
provision for the filing of briefs if
deemed appropriate by the Commis-
sion.



§3.24

(b) Appeals upon a determination by
the Administrative Law Judge. Except as
provided in paragraph (a) of this sec-
tion, applications for review of a ruling
by the Administrative Law Judge may
be allowed only upon request made to
the Administrative Law Judge and a
determination by the Administrative
Law Judge in writing, with justifica-
tion in support thereof, that the ruling
involves a controlling question of law
or policy as to which there is substan-
tial ground for difference of opinion
and that an immediate appeal from the
ruling may materially advance the ul-
timate termination of the litigation or
subsequent review will be an inad-
equate remedy. Applications for review
in writing may be filed, not to exceed
fifteen (15) pages exclusive of those at-
tachments required below, within five
(5) days after notice of the Administra-
tive Law Judge’s determination. Addi-
tionally, the moving party is required
to attach the ruling or part thereof
from which appeal is being taken and
any other portions of the record on
which the moving party is relying. An-
swer thereto may be filed within five
(5) days after service of the application
for review. The Commission may there-
upon, in its discretion, permit an ap-
peal. Commission review, if permitted,
will be confined to the application for
review and answer thereto, without
oral argument or further briefs, unless
otherwise ordered by the Commission.

(c) Proceedings not stayed. Application
for review and appeal hereunder shall
not stay proceedings before the Admin-
istrative Law Judge unless the Judge
or the Commission shall so order.

[87 FR 5608, Mar. 17, 1972, as amended at 42
FR 31591, June 22, 1977; 42 FR 33025, June 29,
1977; 43 FR 56902 Dec. 5, 1978; 50 FR 53305, Dec.
31, 1985]

§3.24 Summary decisions.

(a) Procedure. (1) Any party to an ad-
judicatory proceeding may move, with
or without supporting affidavits, for a
summary decision in the party’s favor
upon all or any part of the issues being
adjudicated. The motion shall be ac-
companied by a separate and concise
statement of the material facts as to
which the moving party contends there
is not genuine issue. Counsel in support
of the complaint may so move at any
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time after twenty (20) days following
issuance of the complaint and any
party respondent may so move at any
time after issuance of the complaint.
Any such motion by any party, how-
ever, shall be filed in accordance with
the scheduling order issued pursuant to
§3.21, but in any case at least twenty
(20) days before the date fixed for the
adjudicatory hearing.

(2) Any other party may, within ten
(10) days after service of the motion,
file opposing affidavits. The opposing
party shall include a separate and con-
cise statement of those material facts
as to which the opposing party con-
tends there exists a genuine issue for
trial, as provided in §3.24(a)(3). The Ad-
ministrative Law Judge may, in his
discretion, set the matter for oral ar-
gument and call for the submission of
briefs or memoranda. If a party in-
cludes in any such brief or memo-
randum information that has been
granted in camera status pursuant to
§3.45(b) or is subject to confidentiality
protections pursuant to a protective
order, the party shall file two versions
of the document in accordance with the
procedures set forth in §3.45(e). The de-
cision sought by the moving party
shall be rendered within thirty (30)
days after the opposition or any final
brief ordered by the Administrative
Law Judge is filed, if the pleadings and
any depositions, answers to interrog-
atories, admissions on file, and affida-
vits show that there is no genuine issue
as to any material fact and that the
moving party is entitled to such deci-
sion as a matter of law. Any such deci-
sion shall constitute the initial deci-
sion of the Administrative Law Judge
and shall accord with the procedures
set forth in §3.51(c). A summary deci-
sion, interlocutory in character and in
compliance with the procedures set
forth in §3.51(c), may be rendered on
the issue of liability alone although
there is a genuine issue as to the na-
ture and extent of relief.

(3) Affidavits shall set forth such
facts as would be admissible in evi-
dence and shall show affirmatively
that the affiant is competent to testify
to the matters stated therein. The Ad-
ministrative Law Judge may permit af-
fidavits to be supplemented or opposed
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by depositions, answers to interrog-
atories, or further affidavits. When a
motion for summary decision is made
and supported as provided in this rule,
a party opposing the motion may not
rest upon the mere allegations or deni-
als of his pleading; his response, by af-
fidavits or as otherwise provided in
this rule, must set forth specific facts
showing that there is a genuine issue of
fact for trial. If no such response is
filed, summary decision, if appropriate,
shall be rendered.

(4) Should it appear from the affida-
vits of a party opposing the motion
that he cannot, for reasons stated,
present by affidavit facts essential to
justify his opposition, the Administra-
tive Law Judge may refuse the applica-
tion for summary decision or may
order a continuance to permit affida-
vits to be obtained or depositions to be
taken or discovery to be had or make
such other order as is appropriate and
a determination to that effect shall be
made a matter of record.

(5) If on motion under this rule a
summary decision is not rendered upon
the whole case or for all the relief
asked and a trial is necessary, the Ad-
ministrative Law Judge shall make an
order specifying the facts that appear
without substantial controversy and
directing further proceedings in the ac-
tion. The facts so specified shall be
deemed established.

(b) Affidavits filed in bad faith. (1)
Should it appear to the satisfaction of
the Administrative Law Judge at any
time that any of the affidavits pre-
sented pursuant to this rule are pre-
sented in bad faith, or solely for the
purpose of delay, or are patently frivo-
lous, the Administrative Law Judge
shall enter a determination to that ef-
fect upon the record.

(2) If upon consideration of all rel-
evant facts attending the submission of
any affidavit covered by paragraph
(b)(1) of this section, the Administra-
tive Law Judge concludes that action
by him to suspend or remove an attor-
ney from the case is warranted, he
shall take action as specified in
§3.42(d). If the Administrative Law
Judge concludes, upon consideration of
all the relevant facts attending the
submission of any affidavit covered by
paragraph (b)(1) of this section, that
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the matter should be certified to the
Commission for consideration of dis-
ciplinary action against an attorney,
including reprimand, suspension or dis-
barment, the examiner shall certify the
matter, with his findings and rec-
ommendations, to the Commission for
its consideration of disciplinary action
in the manner provided by the Commis-
sion’s rules.

[35 FR 5007, Mar. 24, 1970, as amended at 50
FR 53305, Dec. 31, 1985; 52 FR 22293, June 11,
1987; 61 FR 50647, Sept. 26, 1996; 66 FR 17628,
Apr. 3, 2001]

§3.25 Consent agreement settlements.

(a) The Administrative Law Judge
may, in his discretion and without sus-
pension of prehearing procedures, hold
conferences for the purpose of super-
vising negotiations for the settlement
of the case, in whole or in part, by way
of consent agreement.

(b) A proposal to settle a matter in
adjudication by consent agreement
shall be submitted by way of a motion
to withdraw the matter from adjudica-
tion for the purpose of considering the
proposed consent agreement. Such mo-
tion shall be filed with the Secretary of
the Commission, as provided in §4.2.
Any such motion shall be accompanied
by a proposed consent agreement con-
taining a proposed order executed by
one or more respondents and con-
forming to the requirements of §2.32;
the proposed consent agreement itself,
however, shall not be placed on the
public record unless and until it is ac-
cepted by the Commission as provided
herein. If the proposed consent agree-
ment affects only some of the respond-
ents or resolves only some of the
charges in adjudication, the motion re-
quired by this subsection shall so state
and shall specify the portions of the
matter that the proposal would re-
solve.

(c) If the proposed consent agreement
accompanying the motion has also
been executed by complaint counsel
and approved by the appropriate Bu-
reau Director, the Secretary shall issue
an order withdrawing from adjudica-
tion those portions of the matter that
the proposal would resolve and all pro-
ceedings Dbefore the Administrative
Law Judge shall be stayed with respect
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to such portions, pending a determina-
tion by the Commission pursuant to
paragraph (f) of this section.

(d) If the proposed consent agreement
accompanying the motion has not been
executed by complaint counsel, the Ad-
ministrative Law Judge may certify
the motion and agreement to the Com-
mission together with his recommenda-
tion if he determines, in writing, that
there is a likelihood of settlement. The
filing of a motion under this subsection
and certification thereof to the Com-
mission shall not stay proceedings be-
fore the Administrative Law Judge un-
less the Administrative Law Judge or
the Commission shall so order. Upon
certification of a motion pursuant to
this subsection, the Commission may,
if it is satisfied that there is a likeli-
hood of settlement, issue an order
withdrawing from adjudication those
portions of the matter that the pro-
posal would resolve, for the purpose of
considering the proposed consent
agreement.

(e) The Commission will treat those
portions of a matter withdrawn from
adjudication pursuant to paragraph (c)
or (d) of this section as being in a non-
adjudicative status. Portions not so
withdrawn shall remain in an adjudica-
tive status.

(f) After some or all of allegations in
a matter have been withdrawn from ad-
judication, the Commission may accept
the proposed consent agreement, reject
it and return the matter or affected
portions thereof to adjudication for
further proceedings or take such other
action as it may deem appropriate. If
the agreement is accepted, it will be
disposed of as provided in §2.34 of this
chapter, except that if, following the
public comment period provided for in
§2.34, the Commission decides, based on
comments received or otherwise, to
withdraw its acceptance of such an
agreement, it will so notify the parties
and will return to adjudication any
portions of the matter previously with-
drawn from adjudication for further
proceedings or take such other action
it considers appropriate.

(g) This rule will not preclude the
settlement of the case by regular adju-
dicatory process through the filing of
an admission answer or submission of
the case to the Administrative Law
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Judge on a stipulation of facts and an
agreed order.

[40 FR 15236, Apr. 4, 1975, as amended at 42
FR 39659, Aug. 5, 1977; 43 FR 51758, Nov. 7,
1978; 50 FR 53305, Dec. 31, 1985; 54 FR 18885,
May 3, 1989; 61 FR 50431, Sept. 26, 1996; 61 FR
50647, Sept. 26, 1996; 64 FR 46269, Aug. 25, 1999;
66 FR 64143, Dec. 12, 2001]

§3.26 Motions following denial of pre-
liminary injunctive relief.

(a) This section sets forth two proce-
dures by which respondents may obtain
consideration of whether continuation
of an adjudicative proceeding is in the
public interest after a court has denied
preliminary injunctive relief in a sepa-
rate proceeding brought, under section
13(b) of the Federal Trade Commission
Act, 156 U.S.C. 53(b), in aid of the adju-
dication.

(b) A motion under this section shall
be addressed to the Commission and
filed with the Secretary of the Com-
mission. Such a motion must be filed
within fourteen (14) days after:

(1) A district court has denied pre-
liminary injunctive relief, all oppor-
tunity has passed for the Commission
to seek reconsideration of the denial or
to appeal it, and the Commission has
neither sought reconsideration of the
denial nor appealed it; or

(2) A court of appeals has denied pre-
liminary injunctive relief.

(c) Withdrawal from adjudication. If a
court has denied preliminary injunc-
tive relief to the Commission in a sec-
tion 13(b) proceeding brought in aid of
an adjudicative proceeding, respond-
ents may move that the adjudicative
proceeding be withdrawn from adju-
dication in order to consider whether
or not the public interest warrants fur-
ther litigation. Such a motion shall be
filed by all of the respondents in the
adjudicative proceeding. The Secretary
shall issue an order withdrawing the
matter from adjudication two days
after such a motion is filed, except
that, if complaint counsel have ob-
jected that the conditions of paragraph
(b) of this section have not been met,

the Commission shall determine
whether to withdraw the matter from
adjudication.

(d) Consideration on the record. (1) In
lieu of a motion to withdraw a matter
from adjudication under paragraph (c)
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of this section, any respondent or re-
spondents may file a motion under this
paragraph to dismiss the administra-
tive complaint on the basis that the
public interest does not warrant fur-
ther litigation after a court has denied
preliminary injunctive relief to the
Commission. Motions filed under this
paragraph shall incorporate or be ac-
companied by a supporting brief or
memorandum.

(2) Stay. A motion under this para-
graph will stay all proceedings before
the Administrative Law Judge until
such time as the Commission directs
otherwise.

(3) Answer. Within fourteen (14) days
after service of a motion filed under
this paragraph, complaint counsel may
file an answer.

(4) Form. Motions (including any sup-
porting briefs and memoranda) and an-
swers under this paragraph shall not
exceed 30 pages if printed, or 45 pages if
typewritten, and shall comply with the
requirements of §3.52(e).

(5) In camera materials. If any filing
includes materials that are subject to
confidentiality protections pursuant to
an order entered in either the pro-
ceeding under section 13(b) or in the
proceeding under this part, such mate-
rials shall be treated as In camera ma-
terials for purposes of this paragraph
and the party shall file two versions of
the document in accordance with the
procedures set forth in §3.45(e). The
time within which complaint counsel
may file an answer under this para-
graph will begin to run upon service of
the in camera version of the motion (in-
cluding any supporting briefs and
memoranda).

[60 FR 39641, Aug. 3, 1995]

Subpart D—Discovery;
Compulsory Process

§3.31 General provisions.

(a) Discovery methods. Parties may ob-
tain discovery by one or more of the
following methods: Depositions upon
oral examination or written questions;
written interrogatories; production of
documents or things for inspection and
other purposes; and requests for admis-
sion. Unless the Administrative Law
Judge orders otherwise, the frequency
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or sequence of these methods is not
limited. The parties shall, to the great-
est extent practicable, conduct dis-
covery simultaneously; the fact that a
party is conducting discovery shall not
operate to delay any other party’s dis-
covery.

(b) Initial disclosures. Complaint coun-
sel and respondent’s counsel shall,
within five (5) days of receipt of a re-
spondent’s answer to the complaint
and without awaiting a discovery re-
quest, provide to each other:

(1) The name, and, if known, the ad-
dress and telephone number of each in-
dividual likely to have discoverable in-
formation relevant to the allegations
of the Commission’s complaint, to the
proposed relief, or to the defenses of
the respondent, as set forth in
§3.31(c)(1);

(2) A copy of, or a description by cat-
egory and location of, all documents,
data compilations, and tangible things
in the possession, custody, or control
of the Commission or respondent(s)
that are relevant to the allegations of
the Commission’s complaint, to the
proposed relief, or to the defenses of
the respondent, as set forth in
§3.31(c)(1); unless such information or
materials are privileged as defined in
§3.31(c)(2), pertain to hearing prepara-
tion as defined in §3.31(c)(3), pertain to
experts as defined in §3.31(c)(4), or are
obtainable from some other source that
is more convenient, less burdensome,
or less expensive. A party shall make
its disclosures based on the informa-
tion then reasonably available to it
and is not excused from making its dis-
closures because it has not fully com-
pleted its investigation.

(3) In addition to the disclosures re-
quired by paragraphs (b)(1) and (2), of
this section, the parties shall disclose
to each other the identity of any per-
son who may be used at trial to present
evidence as an expert. Except as other-
wise stipulated or directed by the Ad-
ministrative Law Judge, this disclo-
sure shall, with respect to a witness
who is retained or specially employed
to provide expert testimony in the case
or whose duties as an employee of the
party regularly involve giving expert
testimony, be accompanied by a writ-
ten report prepared and signed by the
witness. The report shall contain a
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complete statement of all opinions to
be expressed and the basis and reasons
therefor; the data or other information
considered by the witness in forming
the opinions; any exhibits to be used as
a summary of or support for the opin-
ions; the qualifications of the witness,
including a list of all publications au-
thored by the witness within the pre-
ceding ten years; the compensation to
be paid for the study and testimony;
and a listing of any other cases in
which the witness has testified as an
expert at trial or by deposition within
the preceding four years. These disclo-
sures shall be made at the times and in
the sequence directed by the Adminis-
trative Law Judge. In the absence of
other directions from the Administra-
tive Law Judge or stipulation by the
parties, the disclosures shall be made
at least 90 days before the trial date or
the date the case is to be ready for
trial or, if the evidence is intended
solely to contradict or rebut proposed
expert testimony on the same subject
matter identified by another party
under this paragraph, within 30 days
after the disclosure made by the other
party.

(c) Scope of discovery. Unless other-
wise limited by order of the Adminis-
trative Law Judge or the Commission
in accordance with these rules, the
scope of discovery is as follows:

(1) In general; limitations. Parties may
obtain discovery to the extent that it
may be reasonably expected to yield
information relevant to the allegations
of the complaint, to the proposed re-
lief, or to the defenses of any respond-
ent. Such information may include the
existence, description, nature, custody,
condition and location of any books,
documents, or other tangible things
and the identity and location of per-
sons having any knowledge of any dis-
coverable matter. Information may not
be withheld from discovery on grounds
that the information will be inadmis-
sible at the hearing if the information
sought appears reasonably calculated
to lead to the discovery of admissible
evidence. The frequency or extent of
use of the discovery methods otherwise
permitted under these rules shall be
limited by the Administrative Law
Judge if he determines that:
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(i) The discovery sought is unreason-
ably cumulative or duplicative, or is
obtainable from some other source that
is more convenient, less burdensome,
or less expensive;

(ii) The party seeking discovery has
had ample opportunity by discovery in
the action to obtain the information
sought; or

(iii) The burden and expense of the
proposed discovery outweigh its likely
benefit.

(2) Privilege. The Administrative Law
Judge may enter a protective order de-
nying or limiting discovery to preserve
the privilege of a witness, person, or
governmental agency as governed by
the Constitution, any applicable act of
Congress, or the principles of the com-
mon law as they may be interpreted by
the Commission in the light of reason
and experience.

(3) Hearing preparations: Materials.
Subject to the provisions of paragraph
(c)(4) of this section, a party may ob-
tain discovery of documents and tan-
gible things otherwise discoverable
under paragraph (c)(1) of this section
and prepared in anticipation of litiga-
tion or for hearing by or for another
party or by or for that other party’s
representative (including the party’s
attorney, consultant, or agent) only
upon a showing that the party seeking
discovery has substantial need of the
materials in the preparation of its case
and that the party is unable without
undue hardship to obtain the substan-
tial equivalent of the materials by
other means. In ordering discovery of
such materials when the required
showing has been made, the Adminis-
trative Law Judge shall protect
against disclosure of the mental im-
pressions, conclusions, opinions, or
legal theories of an attorney or other
representative of a party.

(4) Hearing Preparation: Experts. (i) A
party may depose any person who has
been identified as an expert whose
opinions may be presented at trial. If a
report from the expert is required
under §3.31(b)(3), the deposition shall
not be conducted until after the report
is provided.

(A) A party may through interrog-
atories require any other party to iden-
tify each person whom the other party
expects to call as an expert witness at
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hearing, to state the subject matter on
which the expert is expected to testify,
and to state the substance of the facts
and opinions to which the expert is ex-
pected to testify and a summary of the
grounds for each opinion.

(B) Upon motion, the Administrative
Law Judge may order further discovery
by other means, subject to such re-
strictions as to scope as the Adminis-
trative Law Judge may deem appro-
priate.

(ii) A party may discover facts
known or opinions held by an expert
who has been retained or specially em-
ployed by another party in anticipa-
tion of litigation or preparation for
hearing and who is not expected to be
called as a witness at hearing, only
upon a showing of exceptional cir-
cumstances under which it is impracti-
cable for the party seeking discovery
to obtain facts or opinions on the same
subject by other means.

(d) Protective orders; order to preserve
evidence. (1) The Administrative Law
Judge may deny discovery or make any
order which justice requires to protect
a party or other person from annoy-
ance, embarrassment, oppression, or
undue burden or expense, or to prevent
undue delay in the proceeding. Such an
order may also be issued to preserve
evidence upon a showing that there is
substantial reason to believe that such
evidence would not otherwise be avail-
able for presentation at the hearing.

(2) [Reserved]

(e) Supplementation of disclosures and
responses. A party who has made an ini-
tial disclosure under §3.31(b) or re-
sponded to a request for discovery with
a disclosure or response is under a duty
to supplement or correct the disclosure
or response to include information
thereafter acquired if ordered by the
Administrative Law Judge or in the
following circumstances:

(1) A party is under a duty to supple-
ment at appropriate intervals its ini-
tial disclosures under §3.31(b) if the
party learns that in some material re-
spect the information disclosed is in-
complete or incorrect and if the addi-
tional or corrective information has
not otherwise been made known to the
other parties during the discovery
process or in writing.
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(2) A party is under a duty season-
ably to amend a prior response to an
interrogatory, request for production,
or request for admission if the party
learns that the response is in some ma-
terial respect incomplete or incorrect.

(f) Stipulations. When approved by the
Administrative Law Judge, the parties
may by written stipulation (1) provide
that depositions may be taken before
any person, at any time or place, upon
any notice, and in any manner and
when so taken may be used like other
depositions, and (2) modify the proce-
dures provided by these rules for other
methods of discovery.

(g) Ex parte rulings on applications for
compulsory process. Applications for the
issuance of subpoenas to compel testi-
mony at an adjudicative hearing pursu-
ant to §3.34 may be made ex parte, and,
if so made, such applications and rul-
ings thereon shall remain ex parte un-
less otherwise ordered by the Adminis-
trative Law Judge or the Commission.

[43 FR 56864, Dec. 4, 1978, as amended at 50
FR 53305, Dec. 31, 1985; 61 FR 50647, Sept. 26,
1996; 66 FR 17628, Apr. 3, 2001; 66 FR 20527,
Apr. 23, 2001]

§3.32 Admissions.

(a) At any time after thirty (30) days
after issuance of complaint, or after
publication of notice of an adjudicative
hearing in a rulemaking proceeding
under §3.13, any party may serve on
any other party a written request for
admission of the truth of any matters
relevant to the pending proceeding set
forth in the request that relate to
statements or opinions of fact or of the
application of law to fact, including
the genuineness of any documents de-
scribed in the request. Copies of docu-
ments shall be served with the request
unless they have been or are otherwise
furnished or are known to be, and in
the request are stated as being, in the
possession of the other party. Each
matter of which an admission is re-
quested shall be separately set forth. A
copy of the request shall be filed with
the Secretary.

(b) The matter is admitted unless,
within ten (10) days after service of the
request, or within such shorter or
longer time as the Administrative Law
Judge may allow, the party to whom
the request is directed serves upon the
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party requesting the admission, with a
copy filed with the Secretary, a sworn
written answer or objection addressed
to the matter. If objection is made, the
reasons therefor shall be stated. The
answer shall specifically deny the mat-
ter or set forth in detail the reasons
why the answering party cannot truth-
fully admit or deny the matter. A de-
nial shall fairly meet the substance of
the requested admission, and when
good faith requires that a party qualify
its answer or deny only a part of the
matter of which an admission is re-
quested, the party shall specify so
much of it as is true and qualify or
deny the remainder. An answering
party may not give lack of information
or knowledge as a reason for failure to
admit or deny unless the party states
that it has made reasonable inquiry
and that the information known to or
readily obtainable by the party is in-
sufficient to enable it to admit or deny.
A party who considers that a matter of
which an admission has been requested
presents a genuine issue for trial may
not, on that ground alone, object to the
request; the party may deny the mat-
ter or set fourth reasons why the party
cannot admit or deny it.

(c) Any matter admitted under this
rule is conclusively established unless
the Administrative Law Judge on mo-
tion permits withdrawal or amendment
of the admission. The Administrative
Law Judge may permit withdrawal or
amendment when the presentation of
the merits of the proceeding will be
subserved thereby and the party who
obtained the admission fails to satisfy
the Administrative Law Judge that
withdrawal or amendment will preju-
dice him in maintaining his action or
defense on the merits. Any admission
made by a party under this rule is for
the purpose of the pending proceeding
only and is not an admission by him
for any other purpose nor may it be
used against him in any other pro-
ceeding.

[43 FR 56865, Dec. 4, 1978, as amended at 50
FR 53305, Dec. 31, 1985]

§3.33 Depositions.

(a) In general. Any party may take a
deposition of a named person or of a
person or persons described with rea-
sonable particularity, provided that
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such deposition is reasonably expected
to yield information within the scope
of discovery under §3.31(c)(1). Such
party may, by motion, obtain from the
Administrative Law Judge an order to
preserve relevant evidence upon a
showing that there is substantial rea-
son to believe that such evidence would
not otherwise be available for presen-
tation at the hearing. Depositions may
be taken before any person having
power to administer oaths, either
under the law of the United States or
of the state or other place in which the
deposition is taken, who may be des-
ignated by the party seeking the depo-
sition, provided that such person shall
have no interest in the outcome of the
proceeding. The party seeking the dep-
osition shall serve upon each person
whose deposition is sought and upon
each party to the proceeding reason-
able notice in writing of the time and
place at which it will be taken, and the
name and address of each person or
persons to be examined, if known, and
if the name is not known, a description
sufficient to identify them. The parties
may stipulate in writing or the Admin-
istrative Law Judge may upon motion
order that a deposition be taken by
telephone or other remote electronic
means. A deposition taken by such
means is deemed taken at the place
where the deponent is to answer ques-
tions.

(b) [Reserved]

(c) Notice to corporation or other orga-
nization. A party may name as the de-
ponent a public or private corporation,
partnership, association, governmental
agency other than the Federal Trade
Commission, or any bureau or regional
office to the Federal Trade Commis-
sion, and describe with reasonable par-
ticularity the matters on which exam-
ination is requested. The organization
so names shall designate one or more
officers, directors, or managing agents,
or other persons who consent to testify
on its behalf, and may set forth, for
each person designated, the matters on
which he will testify. A subpoena shall
advise a non-party organization of its
duty to make such a designation. The
persons so designated shall testify as
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to matters known or reasonably avail-
able to the organization. This sub-
section does not preclude taking a dep-
osition by any other procedure author-
ized in these rules.

(d) Taking of deposition. Each depo-
nent shall be duly sworn, and any party
shall have the right to question him.
Objections to questions or to evidence
presented shall be in short form, stat-
ing the grounds of objections relied
upon. The questions propounded and
the answers thereto, together with all
objections made, shall be recorded and
certified by the officer. Thereafter,
upon payment of the charges therefor,
the officer shall furnish a copy of the
deposition to the deponent and to any
party.

(e) Depositions upon written questions.
A party desiring to take a deposition
upon written questions shall serve
them upon every other party with a no-
tice stating:

(1) The name and address of the per-
son who is to answer them, and

(2) The name or descriptive title and
address of the officer before whom the
deposition is to be taken.

A deposition upon written questions
may be taken of a public or private
corporation, partnership, association,
governmental agency other than the
Federal Trade Commission, or any bu-
reau or regional office of the Federal
Trade Commission in accordance with
the provisions of Rule 3.33(c). Within 30
days after the notice and written ques-
tions are served, any other party may
serve cross questions upon all other
parties. Within 10 days after being
served with cross questions, the party
taking the deposition may serve redi-
rect questions upon all other parties.
Within 10 days after being served with
redirect questions, any other party
may serve recross questions upon all
other parties. The content of any ques-
tion shall not be disclosed to the depo-
nent prior to the taking of the deposi-
tion. A copy of the notice and copies of
all questions served shall be delivered
by the party taking the deposition to
the officer designated in the notice,
who shall proceed promptly to take the
testimony of the deponent in response
to the questions and to prepare, cer-
tify, and file or mail the deposition, at-
taching thereto the copy of the notice
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and the questions received by him.
When the deposition is filed the party
taking it shall promptly give notice
thereof to all other parties.

(f) Correction of deposition. A deposi-
tion may be corrected, as to form or
substance, in the manner provided by
§3.44(b). Any such deposition shall, in
addition to the other required proce-
dures, be read to or by the deponent
and signed by him, unless the parties
by stipulation waive the signing or the
deponent is unavailable or cannot be
found or refuses to sign. If the deposi-
tion is not signed by the deponent
within 30 days of its submission or at-
tempted submission, the officer shall
sign it and certify that the signing has
been waived or that the deponent is un-
available or that the deponent has re-
fused to sign, as the case may be, to-
gether with the reason for the refusal
to sign, if any has been given. The dep-
osition may then be used as though
signed unless, on a motion to suppress
under Rule 3.33(2)(3)(iv), the Adminis-
trative Law Judge determines that the
reasons given for the refusal to sign re-
quire rejection of the deposition in
whole or in part. In addition to and not
in lieu of the procedure for formal cor-
rection of the deposition, the deponent
may enter in the record at the time of
signing a list of objections to the tran-
scription of his remarks, stating with
specificity the alleged errors in the
transcript.

(8)(1) Use of depositions in hearings. At
the hearing on the complaint or upon a
motion, any part or all of a deposition,
so far as admissible under the rules of
evidence applied as though the witness
were then present and testifying, may
be used against any party who was
present or represented at the taking of
the deposition or who had reasonable
notice thereof, in accordance with any
of the following provisions:

(i) Any deposition may be used for
the purpose of contradicting or im-
peaching the testimony of deponent as
a witness.

(ii) The deposition of a party or of
anyone who at the time of taking the
deposition was an officer, director, or
managing agent, or a person designated



§3.34

to testify on behalf of a public or pri-
vate corporation, partnership or asso-
ciation which is a party, or of an offi-
cial or employee (other than a special
employee) of the Commission, may be
used by an adverse party for any pur-
pose.

(iii) A deposition may be used by any
party for any purpose if the Adminis-
trative Law Judge finds:

(A) That the deponent is dead; or

(B) That the deponent is out of the
United States or is located at such a
distance that his attendance would be
impractical, unless it appears that the
absence of the deponent was procured
by the party offering the deposition; or

(C) That the deponent is unable to at-
tend or testify because of age, sickness,
infirmity, or imprisonment; or

(D) That the party offering the depo-
sition has been unable to procure the
attendance of the deponent by sub-
poena; or

(E) That such exceptional cir-
cumstances exist as to make it desir-
able, in the interest of justice and with
due regard to the importance of pre-
senting the testimony of witnesses
orally in open hearing, to allow the
deposition to be used.

(iv) If only part of a deposition is of-
fered in evidence by a party, any other
party may introduce any other part
which ought in fairness to be consid-
ered with the part introduced.

(2) Objections to admissibility. Subject
to the provisions of paragraph (g)(3) of
this section, objection may be made at
the hearing to receiving in evidence
any deposition or part thereof for any
reason which would require the exclu-
sion of the evidence if the witness were
then present and testifying.

(3) Effect of errors and irregularities in
depositions—(i) As to notice. All errors
and irregularities in the notice for tak-
ing a deposition are waived unless writ-
ten objection is promptly served upon
the party giving the notice.

(ii) As to disqualification of officer. Ob-
jection to taking a deposition because
of disqualification of the officer before
whom it is to be taken is waived unless
made before the taking of the deposi-
tion begins or as soon thereafter as the
disqualification becomes Kknown or
could be discovered with reasonable
diligence.
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(iii) As to taking of deposition. (A) Ob-
jections to the competency of a witness
or to the competency, relevancy, or
materiality of testimony are not
waived by failure to make them before
or during the taking of the deposition,
unless the ground of the objection is
one which might have been obviated or
removed if presented at that time.

(B) Errors and irregularities occur-
ring at the oral examination in the
manner of taking the deposition, in the
form of the questions or answers, in
the oath or affirmation, or in the con-
duct of parties, and errors of any kind
which might be obviated, removed, or
cured if promptly presented, are waived
unless seasonable objection thereto is
made at the taking of the deposition.

(C) Objections to the form of written
questions are waived unless served in
writing upon all parties within the
time allowed for serving the succeeding
cross or other questions and within 5
days after service of the last questions
authorized.

(iv) As to completion and return of dep-
osition. BErrors and irregularities in the
manner in which the testimony is tran-
scribed or the deposition is prepared,
signed, certified, endorsed, or other-
wise dealt with by the officer are
waived unless a motion to suppress the
deposition or some part thereof is made
with reasonable promptness after such
defect is or with due diligence might
have been ascertained.

[43 FR 56865, Dec. 4, 1978, as amended at 61
FR 50648, Sept. 26, 1996; 66 FR 17629, Apr. 3,
2001]

§3.34 Subpoenas.

(a) Subpoenas ad testificandum—()
Prehearing. The Secretary of the Com-
mission shall issue a subpoena, signed
but otherwise in blank, requiring a per-
son to appear and give testimony at
the taking of a deposition to a party
requesting such subpoena, who shall
complete it before service.

(2) Hearing. Application for issuance
of a subpoena commanding a person to
attend and give testimony at an adju-
dicative hearing shall be made in writ-
ing to the Administrative Law Judge.
Such subpoena may be issued upon a
showing of the reasonable relevancy of
the expected testimony.
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(b) Subpoenas duces tecum; subpoenas
to permit inspection of premises. The Sec-
retary of the Commission, upon request
of a party, shall issue a subpoena,
signed but otherwise in blank, com-
manding a person to produce and per-
mit inspection and copying of des-
ignated books, documents, or tangible
things, or commanding a person to per-
mit inspection of premises, at a time
and place therein specified. The sub-
poena shall specify with reasonable
particularity the material to be pro-
duced. The person commanded by the
subpoena need not appear in person at
the place of production or inspection
unless commanded to appear for a dep-
osition or hearing pursuant to para-
graph (a) of this section. As used here-
in, the term ‘‘documents’ includes
writings, drawings, graphs, charts,
handwritten notes, film, photographs,
audio and video recordings and any
such representations stored on a com-
puter, a computer disk, CD-ROM, mag-
netic or electronic tape, or any other
means of electronic storage, and other
data compilations from which informa-
tion can be obtained in machine-read-
able form (translated, if necessary, into
reasonably usable form by the person
subject to the subpoena). A subpoena
duces tecum may be used by any party
for purposes of discovery, for obtaining
documents for use in evidence, or for
both purposes, and shall specify with
reasonable particularity the materials
to be produced.

(c) Motions to quash, limitation on sub-
poenas subject to §3.36. Any motion by
the subject of a subpoena to limit or
quash the subpoena shall be filed with-
in the earlier of ten (10) days after
service thereof or the time for compli-
ance therewith. Such motions shall set
forth all assertions of privilege or
other factual and legal objections to
the subpoena, including all appropriate
arguments, affidavits and other sup-
porting documentation, and shall in-
clude the statement required by Rule
3.22(f). Nothing in paragraphs (a) and
(b) of this section authorizes the
issuance of subpoenas requiring the ap-
pearance of, or the production of docu-
ments in the possession, custody, or
control of, an official or employee of a
governmental agency other than the
Commission, or subpoenas to be served
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in a foreign country, which may be au-
thorized only in accordance with §3.36.

[43 FR 56866, Dec. 4, 1978, as amended at 50
FR 42672, Oct. 22, 1985; 61 FR 50648, Sept. 26,
1996; 66 FR 17629, Apr. 3, 2001]

§3.35 Interrogatories to parties.

(a) Availability; Procedures for Use. (1)
Any party may serve upon any other
party written interrogatories, not ex-
ceeding twenty-five (25) in number, in-
cluding all discrete subparts, to be an-
swered by the party served or, if the
party served is a public or private cor-
poration, partnership, association or
governmental agency, by any officer or
agent, who shall furnish such informa-
tion as is available to the party. For
this purpose, information shall not be
deemed to be available insofar as it is
in the possession of the Commissioners,
the General Counsel, the office of Ad-
ministrative Law Judges, or the Sec-
retary in his capacity as custodian or
recorder of any such information, or
their respective staffs.

(2) Bach interrogatory shall be an-
swered separately and fully in writing
under oath, unless it is objected to on
grounds not raised and ruled on in con-
nection with the authorization, in
which event the reasons for objection
shall be stated in lieu of an answer.
The answers are to be signed by the
person making them, and the objec-
tions signed by the attorney making
them. The party upon whom the inter-
rogatories have been served shall serve
a copy of the answers, and objections,
if any, within thirty (30) days after the
service of the interrogatories. The Ad-
ministrative Law Judge may allow a
shorter or longer time.

(b) Scope; use at hearing. (1) Interrog-
atories may relate to any matters that
can be inquired into under §3.31(c)(1),
and the answers may be used to the ex-
tent permitted by the rules of evidence.

(2) An interrogatory otherwise proper
is not necessarily objectionable merely
because an answer to the interrogatory
involves an opinion or contention that
relates to fact or the application of law
to fact, but the Administrative Law
Judge may order that such an interrog-
atory need not be answered until after
designated discovery has been com-
pleted or until a pre-trial conference or
other later time.
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(c) Option to produce records. Where
the answer to an interrogatory may be
derived or ascertained from the records
of the party upon whom the interrog-
atory has been served or from an exam-
ination, audit or inspection of such
records, or from a compilation, ab-
stract or summary based thereon, and
the burden of deriving or ascertaining
the answer is substantially the same
for the party serving the interrogatory
as for the party served, it is a suffi-
cient answer to such interrogatory to
specify the records from which the an-
swer may be derived or ascertained and
to afford to the party serving the inter-
rogatory reasonable opportunity to ex-
amine, audit or inspect such records
and to make copies, compilations, ab-
stracts or summaries. The specification
shall include sufficient detail to permit
the interrogating party to identify
readily the individual documents from
which the answer may be ascertained.

[43 FR 56867, Dec. 4, 1978, as amended at 61
FR 50649, Sept. 26, 1996]

§3.36 Applications for subpoenas for
records, or appearances by officials
or employees, of governmental
agencies other than the Commis-
sion, and subpoenas to be served in
a foreign country.

(a) Form. An application for issuance
of a subpoena for the production of doc-
uments, as defined in §3.34(b), or for
the issuance of a subpoena requiring
access to documents or other tangible
things, for the purposes described in
§3.37(a), in the possession, custody, or
control of a governmental agency other
than the Commission or the officials or
employees of such other agency, or for
the issuance of a subpoena requiring
the appearance of an official or em-
ployee of another governmental agen-
cy, or for the issuance of a subpoena to
be served in a foreign country, shall be
made in the form of a written motion
filed in accordance with the provisions
of §3.22(a). No application for records
pursuant to §4.11 of this chapter or the
Freedom of Information Act may be
filed with the Administrative Law
Judge.

(b) Content. The motion shall satisfy
the same requirements for a subpoena
under §3.34 or a request for production
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or access under §3.37, together with a
specific showing that:

(1) The material sought is reasonable
in scope:

(2) If for purposes of discovery, the
material falls within the limits of dis-
covery under §3.31(c)(1), or, if for an ad-
judicative hearing, the material is rea-
sonably relevant;

(3) The information or material
sought cannot reasonably be obtained
by other means; and

(4) With respect to subpoenas to be
served in a foreign country, that the
party seeking discovery has a good
faith belief that the discovery re-
quested would be permitted by treaty,
law, custom or practice in the country
from which the discovery is sought and
that any additional procedural require-
ments have been or will be met before
the subpoena is served.

(c) Execution. If an ALJ issues an
Order authorizing a subpoena pursuant
to this section, the moving party may
forward to the Secretary a request for
the authorized subpoena, with a copy
of the authorizing Order attached.
Each such subpoena shall be signed by
the Secretary; shall have attached to it
a copy of the authorizing Order; and
shall be served by the moving party
only in conjunction with a copy of the
authorizing Order.

[66 FR 17629, Apr. 3, 2001; 66 FR 20527, Apr. 23,
2001]

§3.37 Production of documents and
things; access for inspection and
other purposes.

(a) Availability; procedures for use.
Any party may serve on another party
a request: to produce and permit the
party making the request, or someone
acting on the party’s behalf, to inspect
and copy any designated documents, as
defined in §3.34(b), or to inspect and
copy, test, or sample any tangible
things which are within the scope of
§3.31(c)(1) and in the possession, cus-
tody or control of the party upon whom
the request is served; or to permit
entry upon designated land or other
property in the possession or control of
the party upon whom the order would
be served for the purpose of inspection
and measuring, surveying,
photographing, testing, or sampling
the property or any designated object
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or operation thereon, within the scope
of §3.31(c)(1). Each such request shall
specify with reasonable particularity
the documents or things to be in-
spected, or the property to be entered.
Each such request shall also specify a
reasonable time, place, and manner of
making the inspection and performing
the related acts. A party shall make
documents available as they are kept
in the usual course of business or shall
organize and label them to correspond
with the categories in the request. A
person not a party to the action may
be compelled to produce documents
and things or to submit to an inspec-
tion as provided in §3.34.

(b) Response; objections. The response
of the party upon whom the request is
served shall state, with respect to each
item or category, that inspection and
related activities will be permitted as
requested, unless the request is ob-
jected to, in which event the reasons
for the objection shall be stated. If ob-
jection is made to part of an item or
category, the part shall be specified
and inspection permitted of the re-
maining parts. The party submitting
the request may move for an order
under §3.38(a) with respect to any ob-
jection to or other failure to respond to
the request or any part thereof, or any
failure to permit inspection as re-
quested.

[61 FR 50649, Sept. 26, 1996]

§3.38 Motion for order compelling dis-
closure or discovery; sanctions.

(a) Motion for order to compel. A party
may apply by motion to the Adminis-
trative Law Judge for an order compel-
ling disclosure or discovery, including
a determination of the sufficiency of
the answers or objections with respect
to the initial disclosures required by
§3.31(b), a request for admission under
§3.32, a deposition under §3.33, or an in-
terrogatory under §3.35.

(1) Initial disclosures; requests for ad-
mission; depositions; interrogatories. Un-
less the objecting party sustains its
burden of showing that the objection is
justified, the Administrative Law
Judge shall order that an answer be
served or disclosure otherwise be made.
If the Administrative Law Judge deter-
mines that an answer or other response
by the objecting party does not comply
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with the requirements of these rules,
he may order either that the matter is
admitted or that an amended answer or
response be served. The Administrative
Law Judge may, in lieu of these orders,
determine that final disposition may
be made at a prehearing conference or
at a designated time prior to trial.

(2) Requests for production or access. If
a party fails to respond to or comply as
requested with a request for production
or access made under §3.37(a), the dis-
covering party may move for an order
to compel production or access in ac-
cordance with the request.

(b) If a party or an officer or agent of
a party fails to comply with a subpoena
or with an order including, but not lim-
ited to, an order for the taking of a
deposition, the production of docu-
ments, or the answering of interrog-
atories, or requests for admissions, or
an order of the Administrative Law
Judge or the Commission issued as, or
in accordance with, a ruling upon a
motion concerning such an order or
subpoena or upon an appeal from such
a ruling, the Administrative Law
Judge or the Commission, or both, for
the purpose of permitting resolution of
relevant issues and disposition of the
proceeding without unnecessary delay
despite such failure, may take such ac-
tion in regard thereto as is just, includ-
ing but not limited to the following:

(1) Infer that the admission, testi-
mony, documents or other evidence
would have been adverse to the party;

(2) Rule that for the purposes of the
proceeding the matter or matters con-
cerning which the order or subpoena
was issued be taken as established ad-
versely to the party;

(3) Rule that the party may not in-
troduce into evidence or otherwise
rely, in support of any claim or de-
fense, upon testimony by such party,
officer, or agent, or the documents or
other evidence;

(4) Rule that the party may not be
heard to object to introduction and use
of secondary evidence to show what the
withheld admission, testimony, docu-
ments, or other evidence would have
shown;

(56) Rule that a pleading, or part of a
pleading, or a motion or other submis-
sion by the party, concerning which
the order or subpoena was issued, be
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stricken, or that a decision of the pro-
ceeding be rendered against the party,
or both.

(c) Any such action may be taken by
written or oral order issued in the
course of the proceeding or by inclu-
sion in an initial decision of the Ad-
ministrative Law Judge or an order or
opinion of the Commission. It shall be
the duty of parties to seek and Admin-
istrative Law Judges to grant such of
the foregoing means of relief or other
appropriate relief as may be sufficient
to compensate for withheld testimony,
documents, or other evidence. If in the
Administrative Law dJudge’s opinion
such relief would not be sufficient, or
in instances where a nonparty fails to
comply with a subpoena or order, he
shall certify to the Commission a re-
quest that court enforcement of the
subpoena or order be sought.

[43 FR 56867, Dec. 4, 1978, as amended at 50
FR 53305, Dec. 31, 1985; 61 FR 50649, Sept. 26,
1996]

§3.38A Withholding requested mate-
rial.

(a) Any person withholding material
responsive to a subpoena issued pursu-
ant to §3.34, written interrogatories re-
quested pursuant to §3.35, a request for
production or access pursuant to §3.37,
or any other request for the production
of materials under this part, shall as-
sert a claim of privilege or any similar
claim not later than the date set for
production of the material. Such per-
son shall, if so directed in the subpoena
or other request for production, sub-
mit, together with such claim, a sched-
ule of the items withheld which states
individually as to each such item the
type, title, specific subject matter, and
date of the item; the names, addresses,
positions, and organizations of all au-
thors and recipients of the item; and
the specific grounds for claiming that
the item is privileged.

(b) A person withholding material for
reasons described in §3.38A(a) shall
comply with the requirements of that
subsection in lieu of filing a motion to
limit or quash compulsory process.

(Sec. 5, 38 Stat. 719 as amended (15 U.S.C. 45))

[44 FR 54043, Sept. 18, 1979, as amended at 61
FR 50650, Sept. 26, 1996]
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§3.39 Orders requiring witnesses to
testify or provide other information
and granting immunity.

(a) Where Commission complaint
counsel desire the issuance of an order
requiring a witness or deponent to tes-
tify or provide other information and
granting immunity under title 18, sec-
tion 6002, United States Code, Directors
and Assistant Directors of Bureaus and
Regional Directors and Assistant Re-
gional Directors of Commission Re-
gional Offices who supervise complaint
counsel responsible for presenting evi-
dence in support of the complaint are
authorized to determine:

(1) That the testimony or other infor-
mation sought from a witness or depo-
nent, or prospective witness or depo-
nent, may be necessary to the public
interest, and

(2) That such individual has refused
or is likely to refuse to testify or pro-
vide such information on the basis of
his privilege against self-incrimina-
tion; and to request, through the Com-
mission’s liaison officer, approval by
the Attorney General for the issuance
of such order. Upon receipt of approval
by the Attorney General (or his des-
ignee), the Administrative Law Judge
is authorized to issue an order requir-
ing the witness or deponent to testify
or provide other information and
granting immunity when the witness
or deponent has invoked his privilege
against self-incrimination and it can-
not be determined that such privilege
was improperly invoked.

(b) Requests by counsel other than
Commission complaint counsel for an
order requiring a witness to testify or
provide other information and granting
immunity under title 18, section 6002,
United States Code, may be made to
the Administrative Law Judge and
may be made ex parte. When such re-
quests are made, the Administrative
Law Judge is authorized to determine:

(1) That the testimony or other infor-
mation sought from a witness or depo-
nent, or prospective witness or depo-
nent, may be necessary to the public
interest, and

(2) That such individual has refused
or is likely to refuse to testify or pro-
vide such information on the basis of
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his privilege against self-incrimina-
tion; and, upon making such deter-
minations, to request, through the
Commission’s liaison officer, approval
by the Attorney General for the
issuance of an order requiring a wit-
ness to testify or provide other infor-
mation and granting immunity; and,
after the Attorney General (or his des-
ignee) has granted such approval, to
issue such order when the witness or
deponent has invoked his privilege
against self-incrimination and it can-
not be determined that such privilege
was improperly invoked.

(18 U.S.C. 6002, 6004)

[87 FR 5017, Mar. 9, 1972, as amended at 50 FR
53306, Dec. 31, 1985; 66 FR 64143, Dec. 12, 2001]

§3.40 Admissibility of evidence in ad-
vertising substantiation cases.

(a) If a person, partnership, or cor-
poration is required through compul-
sory process under section 6, 9 or 20 of
the Act issued after October 26, 1977 to
submit to the Commission substan-
tiation in support of an express or an
implied representation contained in an
advertisement, such person, partner-
ship or corporation shall not thereafter
be allowed, in any adjudicative pro-
ceeding in which it is alleged that the
person, partnership, or corporation
lacked a reasonable basis for the rep-
resentation, and for any purpose relat-
ing to the defense of such allegation, to
introduce into the record, whether di-
rectly or indirectly through references
contained in documents or oral testi-
mony, any material of any type what-
soever that was required to be but was
not timely submitted in response to
said compulsory process. Provided, how-
ever, that a person, partnership, or cor-
poration is not, within the meaning of
this section, required through compul-
sory process to submit substantiation
with respect to those portions of said
compulsory process to which such per-
son, partnership, or corporation has
raised good faith legal objections in a
timely motion pursuant to the Com-
mission’s Rules of Practice and Proce-
dure, until the Commission denies such
motion; or if the person, partnership,
or corporation thereafter continues to
refuse to comply, until such process
has been judicially enforced.
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(b) The Administrative Law Judge
shall, upon motion, at any stage ex-
clude all material that was required to
be but was not timely submitted in re-
sponse to compulsory process described
in paragraph (a) of this section, or any
reference to such material, unless the
person, partnership, or corporation
demonstrates in a hearing, and the Ad-
ministrative Law Judge finds, that by
the exercise of due diligence the mate-
rial could not have been timely sub-
mitted in response to the compulsory
process, and that the Commission was
notified of the existence of the mate-
rial immediately upon its discovery.
Said findings of the Administrative
Law Judge shall be in writing and shall
specify with particularity the evidence
relied upon. The rules normally gov-
erning the admissibility of evidence in
Commission proceedings shall in any
event apply to any material coming
within the above exception.

[42 FR 56500, Oct. 10, 1977; 42 FR 61450, Dec. 5,
1977, as amended at 45 FR 45578, July 7, 1980]

Subpart E—Hearings

§3.41 General rules.

(a) Public hearings. All hearings in ad-
judicative proceedings shall be public
unless an in camera order is entered by
the Administrative Law Judge pursu-
ant to §3.45(b) of this chapter or unless
otherwise ordered by the Commission.

(b) Expedition. Hearings shall proceed
with all reasonable expedition, and, in-
sofar as practicable, shall be held at
one place and shall continue, except for
brief intervals of the sort normally in-
volved in judicial proceedings, without
suspension until concluded. Consistent
with the requirements of expedition:

(1) The Administrative Law Judge
may order hearings at more than one
place and may grant a reasonable re-
cess at the end of a case-in-chief for the
purpose of discovery deferred during
the pre-hearing procedure where the
Administrative Law Judge determines
that such recess will materially expe-
dite the ultimate disposition of the
proceeding.

(2) When actions involving a common
question of law or fact are pending be-
fore the Administrative Law Judge, the
Administrative Law Judge may order a
joint hearing of any or all the matters
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in issue in the actions; the Administra-
tive Law Judge may order all the ac-
tions consolidated; and the Adminis-
trative Law Judge may make such or-
ders concerning proceedings therein as
may tend to avoid unnecessary costs or
delay.

(3) When separate hearings will be
conducive to expedition and economy,
the Administrative Law Judge may
order a separate hearing of any claim,
or of any separate issue, or of any num-
ber of claims or issues.

(c) Rights of parties. Every party, ex-
cept intervenors, whose rights are de-
termined under §3.14, shall have the
right of due notice, cross-examination,
presentation of evidence, objection,
motion, argument, and all other rights
essential to a fair hearing.

(d) Adverse witnesses. An adverse
party, or an officer, agent, or employee
thereof, and any witness who appears
to be hostile, unwilling, or evasive,
may be interrogated by leading ques-
tions and may also be contradicted and
impeached by the party calling him.

(e) Participation in adjudicative pack-
aging and labeling hearings. At adjudica-
tive hearings under the Fair Packaging
and Labeling Act, any party or any in-
terested person designated as a party
pursuant to §3.13, or his representative,
may be sworn as a witness and heard.

(f) Requests for an order requiring a
witness to testify or provide other in-
formation and granting immunity
under title 18, section 6002, of the
United States Code, shall be disposed of
in accordance with §3.39.

(18 U.S.C. 6002, 6004)

[32 FR 8449, June 13, 1967, as amended at 37
FR 5017, Mar. 9, 1972; 37 FR 5609, Mar. 17, 1972;
39 FR 34398, Sept. 25, 1974; 44 FR 62887, Nov.
1, 1979]

§3.42

(a) Who presides. Hearings in adju-
dicative proceedings shall be presided
over by a duly qualified Administrative
Law Judge or by the Commission or
one or more members of the Commis-
sion sitting as Administrative Law
Judges; and the term Administrative
Law Judge as used in this part means
and applies to the Commission or any
of its members when so sitting.

(b) How assigned. The presiding Ad-
ministrative Law Judge shall be des-

Presiding officials.
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ignated by the Chief Administrative
Law Judge or, when the Commission or
one or more of its members preside, by
the Commission, who shall notify the
parties of the Administrative Law
Judge designated.

(c) Powers and duties. Administrative
Law Judges shall have the duty to con-
duct fair and impartial hearings, to
take all necessary action to avoid
delay in the disposition of proceedings,
and to maintain order. They shall have
all powers necessary to that end, in-
cluding the following:

(1) To administer oaths and affirma-
tions;

(2) To issue subpenas and orders re-
quiring answers to questions;

(3) To take depositions or to cause
depositions to be taken;

(4) To compel admissions, upon re-
quest of a party or on their own initia-
tive;

(6) To rule upon offers of proof and
receive evidence;

(6) To regulate the course of the
hearings and the conduct of the parties
and their counsel therein;

(7) To hold conferences for settle-
ment, simplification of the issues, or
any other proper purpose;

(8) To consider and rule upon, as jus-
tice may require, all procedural and
other motions appropriate in an adju-
dicative proceeding, including motions
to open defaults;

(9) To make and file initial decisions;

(10) To certify questions to the Com-
mission for its determination;

(11) To reject written submissions
that fail to comply with rule require-
ments, or deny in camera status with-
out prejudice until a party complies
with all relevant rules; and

(12) To take any action authorized by
the rules in this part or in conformance
with the provisions of the Administra-
tive Procedure Act as restated and in-
corporated in title 5, U.S.C.

(d) Suspension of attorneys by Adminis-
trative Law Judge. The Administrative
Law Judge shall have the authority,
for good cause stated on the record, to
suspend or bar from participation in a
particular proceeding any attorney
who shall refuse to comply with his di-
rections, or who shall be guilty of dis-
orderly, dilatory, obstructionist, or
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contumacious conduct, or contemp-
tuous language in the course of such
proceeding. Any attorney so suspended
or barred may appeal to the Commis-
sion in accordance with the provisions
of §3.23(a). The appeal shall not operate
to suspend the hearing unless other-
wise ordered by the Administrative
Law Judge or the Commission; in the
event the hearing is not suspended, the
attorney may continue to participate
therein pending disposition of the ap-
peal.

(e) Substitution of Administrative Law
Judge. In the event of the substitution
of a new Administrative Law Judge for
the one originally designated, any mo-
tion predicated upon such substitution
shall be made within five (5) days
thereafter.

(f) Interference. In the performance of
their adjudicative functions, Adminis-
trative Law Judges shall not be respon-
sible to or subject to the supervision or
direction of any officer, employee, or
agent engaged in the performance of
investigative or prosecuting functions
for the Commission, and all direction
by the Commission to Administrative
Law Judges concerning any adjudica-
tive proceedings shall appear in and be
made a part of the record.

(g) Disqualification of Administrative
Law Judges. (1) When an Administra-
tive Law Judge deems himself disquali-
fied to preside in a particular pro-
ceeding, he shall withdraw therefrom
by notice on the record and shall notify
the Director of Administrative Law
Judges of such withdrawal.

(2) Whenever any party shall deem
the Administrative Law Judge for any
reason to be disqualified to preside, or
to continue to preside, in a particular
proceeding, such party may file with
the Secretary a motion addressed to
the Administrative Law Judge to dis-
qualify and remove him, such motion
to be supported by affidavits setting
forth the alleged grounds for disquali-
fication. If the Administrative Law
Judge does not disqualify himself with-
in ten (10) days, he shall certify the
motion to the Commission, together
with any statement he may wish to
have considered by the Commission.
The Commission shall promptly deter-
mine the validity of the grounds al-
leged, either directly or on the report
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of another Administrative Law Judge
appointed to conduct a hearing for that
purpose.

(3) Such motion shall be filed at the
earliest practicable time after the par-
ticipant learns, or could reasonably
have learned, of the alleged grounds for
disqualification.

(h) Failure to comply with Administra-
tive Law Judge’s directions. Any party
who refuses or fails to comply with a
lawfully issued order or direction of an
Administrative Law Judge may be con-
sidered to be in contempt of the Com-
mission. The circumstances of any
such neglect, refusal, or failure, to-
gether with a recommendation for ap-
propriate action, shall be promptly cer-
tified by the Administrative Law Judge
to the Commission. The Commission
may make such orders in regard there-
to as the circumstances may warrant.

[32 FR 8449, June 13, 1967, as amended at 37
FR 5609, Mar. 17, 1972; 41 FR 8340, Feb. 26,
1976; 43 FR 56868, Dec. 4, 1978, 46 FR 45750,
Sept. 15, 1981; 50 FR 53306, Dec. 31, 1985; 66 FR
17629, Apr. 3, 2001]

§3.43 Evidence.

(a) Burden of proof. Counsel rep-
resenting the Commission, or any per-
son who has filed objections sufficient
to warrant the holding of an adjudica-
tive hearing pursuant to §3.13, shall
have the burden of proof, but the pro-
ponent of any factual proposition shall
be required to sustain the burden of
proof with respect thereto.

(b) Admissibility, exclusion of relevant
evidence; mode and order of interrogation
and presentation. (1) Relevant, material,
and reliable evidence shall be admit-
ted. Irrelevant, immaterial, and unreli-
able evidence shall be excluded. Evi-
dence, even if relevant, may be ex-
cluded if its probative value is substan-
tially outweighed by the danger of un-
fair prejudice, confusion of the issues,
or if the evidence would be misleading,
or by considerations of undue delay,
waste of time, or needless presentation
of cumulative evidence. The Adminis-
trative Law Judge shall exercise rea-
sonable control over the mode and
order of interrogating witnesses and
presenting evidence so as to—

(i) Make the interrogation and pres-
entation effective for the ascertain-
ment of the truth.
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(ii) Avoid needless consumption of
time; and

(iii) Protect witnesses from harass-
ment or undue embarrassment.

(2) As respondents are in the best po-
sition to determine the nature of docu-
ments generated by such respondents
and which come from their own files,
the burden of proof is on the respond-
ent to introduce evidence to rebut a
presumption that such documents are
authentic and Kkept in the regular
course of business. See Lenox, Inc., 73
F.T.C. 578, 603-04 (1968).

(c) Information obtained in investiga-
tions. Any documents, papers, books,
physical exhibits, or other materials or
information obtained by the Commis-
sion under any of its powers may be
disclosed by counsel representing the
Commission when necessary in connec-
tion with adjudicative proceedings and
may be offered in evidence by counsel
representing the Commission in any
such proceeding.

(d) Official notice. When any decision
of an Administrative Law Judge or of
the Commission rests, in whole or in
part, upon the taking of official notice
of a material fact not appearing in evi-
dence of record, opportunity to dis-
prove such noticed fact shall be grant-
ed any party making timely motion
therefor.

(e) Objections. Objections to evidence
shall timely and briefly state the
grounds relied upon, but the transcript
shall not include argument or debate
thereon except as ordered by the Ad-
ministrative Law Judge. Rulings on all
objections shall appear in the record.

(f) Exceptions. Formal exception to an
adverse ruling is not required.

(g) Excluded evidence. When an objec-
tion to a question propounded to a wit-
ness is sustained, the questioner may
make a specific offer of what he ex-
pects to prove by the answer of the wit-
ness, or the Administrative Law Judge
may, in his discretion, receive and re-
port the evidence in full. Rejected ex-
hibits, adequately marked for identi-
fication, shall be retained in the record
s0 as to be available for consideration
by any reviewing authority.

[32 FR 8449, June 13, 1967; 32 FR 8711, June 17,
1967, as amended at 48 FR 44766, Sept. 30,
1983; 61 FR 50650, Sept. 26, 1996; 66 FR 17629,
Apr. 3, 2001; 66 FR 20527, Apr. 23, 2001]
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§3.44 Record.

(a) Reporting and transcription. Hear-
ings shall be stenographically reported
and transcribed by the official reporter
of the Commission under the super-
vision of the Administrative Law
Judge, and the original transcript shall
be a part of the record and the sole offi-
cial transcript. Copies of transcripts
are available from the reporter at rates
not to exceed the maximum rates fixed
by contract between the Commission
and the reporter.

(b) Corrections. Corrections of the of-
ficial transcript may be made only
when they involve errors affecting sub-
stance and then only in the manner
herein provided. Corrections ordered by
the Administrative Law Judge or
agreed to in a written stipulation
signed by all counsel and parties not
represented by counsel, and approved
by the Administrative Law Judge,
shall be included in the record, and
such stipulations, except to the extent
they are capricious or without sub-
stance, shall be approved by the Ad-
ministrative Law Judge. Corrections
shall not be ordered by the Administra-
tive Law Judge except upon notice and
opportunity for the hearing of objec-
tions. Such corrections shall be made
by the official reporter by furnishing
substitute type pages, under the usual
certificate of the reporter, for insertion
in the official record. The original un-
corrected pages shall be retained in the
files of the Commission.

(c) Closing of the hearing record. Im-
mediately upon completion of the evi-
dentiary hearing, the Administrative
Law Judge shall issue an order closing
the hearing record. The Administrative
Law Judge shall retain the discretion
to permit or order correction of the
record as provided in §3.44(b).

[32 FR 8449, June 13, 1967, as amended at 61
FR 50650, Sept. 26, 1996; 66 FR 17630, Apr. 3,
2001]

§3.45 In camera orders.

(a) Definition. Except as hereinafter
provided, material made subject to an
in camera order will be kept confiden-
tial and not placed on the public record
of the proceeding in which it was sub-
mitted. Only respondents, their coun-
sel, authorized Commission personnel,
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and court personnel concerned with ju-
dicial review may have access thereto,
provided that the Administrative Law
Judge, the Commission and reviewing
courts may disclose such in camera ma-
terial to the extent necessary for the
proper disposition of the proceeding.

(b) In camera treatment of material. A
party or third party may obtain in cam-
era treatment for material, or portions
thereof, offered into evidence only by
motion to the Administrative Law
Judge. Parties who seek to use mate-
rial obtained from a third party subject
to confidentiality restrictions must
demonstrate that the third party has
been given at least ten (10) days notice
of the proposed use of such material.
Each such motion must include an at-
tachment containing a copy of each
page of the document in question on
which in camera or otherwise confiden-
tial excerpts appear. The Administra-
tive Law Judge may order that such
material, whether admitted or re-
jected, be placed in camera only after
finding that its public disclosure will
likely result in a clearly defined, seri-
ous injury to the person, partnership or
corporation requesting in camera treat-
ment. This finding shall be based on
the standard articulated in H.P. Hood &
Sons, Inc., 58 F.T.C. 1184, 1188 (1961); see
also Bristol-Myers Co., 90 F.T.C. 455, 456
(1977), which established a three-part
test that was modified by General Foods
Corp., 95 F.T.C. 352, 355 (1980). The party
submitting material for which in cam-
era treatment is sought must provide,
for each piece of such evidence and af-
fixed to such evidence, the name and
address of any person who should be
notified in the event that the Commis-
sion intends to disclose in camera infor-
mation in a final decision. No material,
or portion thereof, offered into evi-
dence, whether admitted or rejected,
may be withheld from the public record
unless it falls within the scope of an
order issued in accordance with this
section, stating the date on which in
camera treatment will expire, and in-
cluding:

(1) A description of the material;

(2) A statement of the reasons for
granting in camera treatment; and

(3) A statement of the reasons for the
date on which in camera treatment will
expire. Such expiration date may not
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be omitted except in unusual cir-
cumstances, in which event the order
shall state with specificity the reasons
why the need for confidentiality of the
material, or portion thereof at issue is
not likely to decrease over time, and
any other reasons why such material is
entitled to in camera treatment for an
indeterminate period. If an in camera
order is silent as to duration, without
explanation, then it will expire three
years after its date of issuance. Mate-
rial subject to an in camera order shall
be segregated from the public record
and filed in a sealed envelope, or other
appropriate container, bearing the
title, the docket number of the pro-
ceeding, the mnotation ‘‘In Camera
Record under §3.45,”” and the date on
which in camera treatment expires. If
the Administrative Law Judge has de-
termined that in camera treatment
should be granted for an indeterminate
period, the notation should state that
fact.

(c) Release of in camera material. In
camera material constitutes part of the
confidential records of the Commission
and is subject to the provisions of §4.11
of this chapter.

(d) Briefs and other submissions refer-
ring to in camera or confidential informa-
tion. Parties shall not disclose informa-
tion that has been granted in camera
status pursuant to §3.45(b) or is subject
to confidentiality protections pursuant
to a protective order in the public
version of proposed findings, briefs, or
other documents. This provision does
not preclude references in such pro-
posed findings, briefs, or other docu-
ments to in camera or other confiden-
tial information or general statements
based on the content of such informa-
tion.

(e) When in camera or confidential in-
formation is included in briefs and other
submissions. If a party includes specific
information that has been granted in
camera status pursuant to §3.45(b) or is
subject to confidentiality protections
pursuant to a protective order in any
document filed in a proceeding under
this part, the party shall file two
versions of the document. A complete
version shall be marked ‘‘In Camera’ or
“Subject to Protective Order,” as ap-
propriate, on the first page and shall be
filed with the Secretary and served by
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the party on the other parties in ac-
cordance with the rules in this part.
Submitters of in camera or other con-
fidential material should mark any
such material in the complete versions
of their submissions in a conspicuous
matter, such as with highlighting or
bracketing. References to in camera or
confidential material must be sup-
ported by record citations to relevant
evidentiary materials and associated
ALJ in camera or other confidentiality
rulings to confirm that in camera or
other confidential treatment is war-
ranted for such material. In addition,
the document must include an attach-
ment containing a copy of each page of
the document in question on which in
camera or otherwise confidential ex-
cerpts appear, and providing the name
and address of any person who should
be notified of the Commission’s intent
to disclose in a final decision any of
the in camera or otherwise confidential
information in the document. Any time
period within which these rules allow a
party to respond to a document shall
run from the date the party is served
with the complete version of the docu-
ment. An expurgated version of the
document, marked ‘‘Public Record” on
the first page and omitting the in cam-
era and confidential information and
attachment that appear in the com-
plete version, shall be filed with the
Secretary within five (5) days after the
filing of the complete version, unless
the Administrative Law Judge or the
Commission directs otherwise, and
shall be served by the party on the
other parties in accordance with the
rules in this part. The expurgated
version shall indicate any omissions
with brackets or ellipses, and its pagi-
nation and depiction of text on each
page shall be identical to that of the in
camera version.

(f) When in camera or confidential in-
formation is included in rulings or rec-
ommendations of the Administrative Law
Judge. If the Administrative Law Judge
includes in any ruling or recommenda-
tion information that has been granted
in camera status pursuant to §3.45(b) or
is subject to confidentiality protec-
tions pursuant to a protective order,
the Administrative Law Judge shall
file two versions of the ruling or rec-
ommendation. A complete version
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shall be marked ‘‘In Camera’ or ‘‘Sub-
ject to Protective Order,” as appro-
priate, on the first page and shall be
served upon the parties. The complete
version will be placed in the in camera
record of the proceeding. An expur-
gated version, to be filed within five (5)
days after the filing of the complete
version, shall omit the in camera and
confidential information that appears
in the complete version, shall be
marked ‘‘Public Record” on the first
page, shall be served upon the parties,
and shall be included in the public
record of the proceeding.

(g) Provisional in camera rulings. The
Administrative Law Judge may make a
provisional grant of in camera status to
materials if the showing required in
§3.45(b) cannot be made at the time the
material is offered into evidence but
the Administrative Law Judge deter-
mines that the interests of justice
would be served by such a ruling. With-
in twenty (20) days of such a provi-
sional grant of in camera status, the
party offering the evidence or an inter-
ested third party must present a mo-
tion to the Administrative Law Judge
for a final ruling on whether in camera
treatment of the material is appro-
priate pursuant to §3.45(b). If no such
motion is filed, the Administrative
Law Judge may either exclude the evi-
dence, deny in camera status, or take
such other action as is appropriate.

[66 FR 17630, Apr. 3, 2001; 66 FR 20527, Apr. 23,
2001]

§3.46 Proposed findings, conclusions,
and order.

(a) General. Upon the closing of the
hearing record, or within a reasonable
time thereafter fixed by the Adminis-
trative Law Judge, any party may file
with the Secretary of the Commission
for consideration of the Administrative
Law Judge proposed findings of fact,
conclusions of law, and rule or order,
together with reasons therefor and
briefs in support thereof. Such pro-
posals shall be in writing, shall be
served upon all parties, and shall con-
tain adequate references to the record
and authorities relied on. If a party in-
cludes in the proposals information
that has been granted in camera status
pursuant to §3.45(b), the party shall file
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two versions of the proposals in accord-
ance with the procedures set forth in
§3.45(e).

(b) Exhibit Index. The first statement
of proposed findings of fact and conclu-
sions of law filed by a party shall in-
clude an index listing for each exhibit
offered by the party and received in
evidence:

(1) The exhibit number, followed by

(2) The exhibit’s title or a brief de-
scription if the exhibit is untitled;

(3) The transcript page at which the
Administrative Law Judge ruled on the
exhibit’s admissibility or a citation to
any written order in which such ruling
was made;

(4) The transcript pages at which the
exhibit is discussed;

(5) An identification of any other ex-
hibit which summarizes the contents of
the listed exhibit, or of any other ex-
hibit of which the listed exhibit is a
summary;

(6) A cross-reference, by exhibit num-
ber, to any other portions of that docu-
ment admitted as a separate exhibit on
motion by any other party; and

(7) A statement whether the exhibit
has been accorded in camera treatment,
and a citation to the in camera ruling.

(c) Witness Index. The first statement
of proposed findings of fact and conclu-
sions of law filed by a party shall also
include an index to the witnesses called
by that party, to include for each wit-
ness:

(1) The name of the witness;

(2) A brief identification of the wit-
ness;

(3) The transcript pages at which any
testimony of the witness appears; and

(4) A statement whether the exhibit
has been accorded in camera treatment,
and a citation to the in camera ruling.

(d) Stipulated indices. As an alter-
native to the filing of separate indices,
the parties are encouraged to stipulate
to joint exhibit and witness indices at
the time the first statement of pro-
posed findings of fact and conclusions
of law is due to be filed.

(e) Rulings. The record shall show the
Administrative Law Judge’s ruling on
each proposed finding and conclusion,
except when the order disposing of the
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proceeding otherwise informs the par-
ties of the action taken.

[48 FR 56945, Dec. 27, 1983, as amended at 52
FR 22294, June 11, 1987; 61 FR 50650, Sept. 26,
1996; 66 FR 17631, Apr. 3, 2001]

Subpart F—Decision

§3.51 Initial decision.

(a) When filed and when effective. The
Administrative Law Judge shall file an
initial decision within ninety (90) days
after closing the hearing record pursu-
ant to §3.44(c), or within thirty (30)
days after a default or the granting of
a motion for summary decision or
waiver by the parties of the filing of
proposed findings of fact, conclusions
of law and order, or within such further
time as the Commission may by order
allow upon written request from the
Administrative Law Judge. In no event
shall the initial decision be filed any
later than one (1) year after the
issuance of the administrative compli-
ant, except that the Administrative
Law Judge may, upon a finding of ex-
traordinary circumstances, extend the
one-year deadline for a period of up to
sixty (60) days. Such extension, upon
its expiration, may be continued for
additional consecutive periods of up to
sixty (60) days, provided that each ad-
ditional period is based upon a finding
by the Administrative Law Judge that
extraordinary circumstances are still
present. The pendency of any collateral
federal court proceeding that relates to
the administrative adjudication shall
toll the one-year deadline for filing the
initial decision. The ALJ may stay the
administrative proceeding until resolu-
tion of the collateral federal court pro-
ceeding. Once issued, the initial deci-
sion shall become the decision of the
Commission thirty (30) days after serv-
ice thereof upon the parties or thirty
(30) days after the filing of a timely no-
tice of appeal, whichever shall be later,
unless a party filing such a notice shall
have perfected an appeal by the timely
filing of an appeal brief or the Commis-
sion shall have issued an order placing
the case on its own docket for review
or staying the effective date of the de-
cision.

(b) Exhaustion of administrative rem-
edies. An initial decision shall not be
considered final agency action subject
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to judicial review under 5 U.S.C. 704.
Any objection to a ruling by the Ad-
ministrative Law Judge, or to a find-
ing, conclusion or a provision of the
order in the initial decision, which is
not made a part of an appeal to the
Commission shall be deemed to have
been waived.

(c) Content. (1) An initial decision
shall be based on a consideration of the
whole record relevant to the issues de-
cided, and shall be supported by reli-
able and probative evidence. The ini-
tial decision shall include a statement
of findings (with specific page ref-
erences to principal supporting items
of evidence in the record) and conclu-
sions, as well as the reasons or basis
therefor, upon all the material issues
of fact, law, or discretion presented on
the record (or those designated under
paragraph (¢)(2) of this section) and an
appropriate rule or order. Rulings con-
taining information granted in camera
status pursuant to §3.45 shall be filed
in accordance with §3.45(f).

(2) When more than one claim for re-
lief is presented in an action, or when
multiple parties are involved, the Ad-
ministrative Law Judge may direct the
entry of an initial decision as to one or
more but fewer than all of the claims
or parties only upon an express deter-
mination that there is no just reason
for delay and upon an express direction
for the entry of initial decision.

(d) By whom made. The initial deci-
sion shall be made and filed by the Ad-
ministrative Law Judge who presided
over the hearings, except when he shall
have become unavailable to the Com-
mission.

(e) Reopening of proceeding by Admin-
istrative Law Judge; termination of juris-
diction. (1) At any time prior to the fil-
ing of his initial decision, an Adminis-
trative Law Judge may reopen the pro-
ceeding for the reception of further evi-
dence.

(2) Except for the correction of cler-
ical errors or pursuant to an order of
remand from the Commission, the ju-
risdiction of the Administrative Law
Judge is terminated upon the filing of
his initial decision with respect to
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those issues decided pursuant to para-
graph (c¢)(1) of this section.

[32 FR 8449, June 13, 1967, as amended at 35
FR 10656, July 1, 1970; 44 FR 62887, Nov. 1,
1979; 48 FR 52576, Nov. 21, 1983; 48 FR 54810,
Dec. 7, 1983; 52 FR 22294, June 11, 1987; 61 FR
50650, Sept. 26, 1996; 66 FR 17631, Apr. 3, 2001]

§3.52 Appeal from initial decision.

(a) Who may file; notice of intention.
Any party to a proceeding may appeal
an initial decision to the Commission
by filing a notice of appeal with the
Secretary within ten (10) days after
service of the initial decision. The no-
tice shall specify the party or parties
against whom the appeal is taken and
shall designate the initial decision and
order or part thereof appealed from. If
a timely notice of appeal is filed by a
party, any other party may thereafter
file a notice of appeal within five (b)
days after service of the first notice, or
within ten (10) days after service of the
initial decision, whichever period ex-
pires last.

(b) Appeal brief. (1) The appeal shall
be in the form of a brief, filed within
thirty (30) days after service of the ini-
tial decision, and shall contain, in the
order indicated, the following:

(i) A subject index of the matter in
the brief, with page references, and a
table of cases (alphabetically ar-
ranged), textbooks, statutes, and other
material cited, with page references
thereto;

(ii) A concise statement of the case,
which includes a statement of facts rel-
evant to the issues submitted for re-
view, and a summary of the argument,
which must contain a succinct, clear,
and accurate statement of the argu-
ments made in the body of the brief,
and which must not merely repeat the
argument headings;

(iii) A specification of the questions
intended to be urged;

(iv) The argument presenting clearly
the points of fact and law relied upon
in support of the position taken on
each question, with specific page ref-
erences to the record and the legal or
other material relied upon; and

(v) A proposed form of order for the
Commission’s consideration instead of
the order contained in the initial deci-
sion.
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(2) The brief shall not, without leave
of the Commission, exceed 18,750 words,
including all footnotes and other sub-
stantive matter but excluding the
cover, table of contents, table of au-
thorities, glossaries, proposed form of
order, appendices containing only sec-
tions of statutes or regulations, and
any attachment required by §3.45(e).

(c) Answering brief. Within thirty (30)
days after service of the appeal brief,
the appellee may file an answering
brief, which shall contain a subject
index, with page references, and a table
of cases (alphabetically arranged),
textbooks, statutes, and other material
cited, with page references thereto, as
well as arguments in response to the
appellant’s appeal brief. However, if
the appellee is also cross-appealing, its
answering brief shall also contain its
arguments as to any issues the party is
raising on cross-appeal, including the
points of fact and law relied upon in
support of its position on each ques-
tion, with specific page references to
the record and legal or other material
on which the party relies in support of
its cross-appeal, and a proposed form of
order for the Commission’s consider-
ation instead of the order contained in
the initial decision. If the appellee does
not cross-appeal, its answering brief
shall not, without leave of the Commis-
sion, exceed 18,750 words. If the appel-
lee cross-appeals, its brief in answer
and on cross-appeal shall not, without
leave of the Commission, exceed 26,250
words. The word count limitations of
this paragraph include all footnotes
and other substantive matter but ex-
clude the cover, table of contents, table
of authorities, glossaries, proposed
form of order, appendices containing
only sections of statutes or regula-
tions, and any attachment required by
§3.45(e).

(d) Reply brief. Within seven (7) days
after service of the appellee’s answer-
ing brief, the appellant may file a reply
brief, which shall be limited to rebut-
tal of matters in the answering brief
and shall not, without leave of the
Commission, exceed 18,750 words. If the
appellee has cross-appealed, any party
who is the subject of the cross-appeal
may, within thirty (30) days after serv-
ice of such appellee’s brief, file a reply
brief, which shall be limited to rebut-
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tal of matters in the appellee’s brief
and shall not, without leave of the
Commission, exceed 18,750 words. The
appellee who has cross-appealed may,
within seven (7) days after service of a
reply to its cross-appeal, file an addi-
tional brief, which shall be limited to
rebuttal of matters in the reply to its
cross-appeal and shall not, without
leave of the Commission, exceed 11,250
words. The word count limitations of
this paragraph include all footnotes
and other substantive matter but ex-
clude the cover, table of contents, table
of authorities, glossaries, proposed
form of order, appendices containing
only sections of statutes or regula-
tions, and any attachment required by
§3.45(e). No further briefs may be filed
except by leave of the Commission.

(e) In camera information. If a party
includes in any brief to be filed under
this section information that has been
granted in camera status pursuant to
§3.45(b) or is subject to confidentiality
provisions pursuant to a protective
order, the party shall file two versions
of the brief in accordance with the pro-
cedures set forth in §3.45(e). The time
period specified by this section within
which a party may file an answering or
reply brief will begin to run upon serv-
ice on the party of the in camera or con-
fidential version of a brief.

(f) Signature. (1) The original of each
brief filed shall have a hand-signed sig-
nature by an attorney of record for the
party, or in the case of parties not rep-
resented by counsel, by the party
itself, or by a partner if a partnership,
or by an officer of the party if it is a
corporation or an unincorporated asso-
ciation.

(2) Signing a brief constitutes a rep-
resentation by the signer that he or she
has read it; that to the best of his or
her knowledge, information, and belief,
the statements made in it are true;
that it is not interposed for delay; that
it complies all the applicable word
count limitation; and that to the best
of his or her knowledge, information,
and belief, it complies with all the
other rules in this part. If a brief is not
signed or is signed with intent to de-
feat the purpose of this section, it may
be stricken as sham and false and the
proceeding may go forward as though
the brief has not been filed.
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(g) Designation of appellant and appel-
lee in cases involving cross-appeals. In a
case involving an appeal by complaint
counsel and one or more respondents,
any respondent who has filed a timely
notice of appeal and as to whom the
Administrative Law Judge has issued
an order to cease and desist shall be
deemed an appellant for purposes of
paragraphs (b), (¢), and (d) of this sec-
tion. In a case in which the Adminis-
trative Law Judge has dismissed the
complaint as to all respondents, com-
plaint counsel shall be deemed the ap-
pellant for purposes of paragraphs (b),
(c), and (d) of this section.

(h) Oral argument. All oral arguments
shall be public unless otherwise or-
dered by the Commission. Oral argu-
ments will be held in all cases on ap-
peal to the Commission, unless the
Commission otherwise orders upon its
own initiative or upon request of any
party made at the time of filing his
brief. Oral arguments before the Com-
mission shall be reported stenographi-
cally, unless otherwise ordered, and a
member of the Commission absent
from an oral argument may participate
in the consideration and decision of the
appeal in any case in which the oral ar-
gument is stenographically reported.
The purpose of oral argument is to em-
phasize and clarify the written argu-
ment appearing in the briefs and to an-
swer questions. Reading at length from
the briefs or other texts is not favored.

(i) Corrections in transcript of oral ar-
gument. The Commission will entertain
only joint motions of the parties re-
questing corrections in the transcript
of oral argument, except that the Com-
mission will receive a unilateral mo-
tion which recites that the parties
have made a good faith effort to stipu-
late to the desired corrections but have
been unable to do so. If the parties
agree in part and disagree in part, they
should file a joint motion incor-
porating the extent of their agreement,
and, if desired, separate motions re-
questing those corrections to which
they have been unable to agree. The
Secretary, pursuant to delegation of
authority by the Commission, is au-
thorized to prepare and issue in the
name of the Commission a brief ‘“‘Order
Correcting Transcript’” whenever a
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joint motion to correct transcript is re-
ceived.

(j) Briefs of amicus curiae. A brief of
an amicus curiae may be filed by leave
of the Commission granted on motion
with notice to the parties or at the re-
quest of the Commission, except that
such leave shall not be required when
the brief is presented by an agency or
officer of the United States; or by a
State, territory, commonwealth, or the
District of Columbia, or by an agency
or officer of any of them. The brief may
be conditionally filed with the motion
for leave. A motion for leave shall
identify the interest of the applicant
and state how a Commission decision
in the matter would affect the appli-
cant or persons it represents. The mo-
tion shall also state the reasons why a
brief of an amicus curiae is desirable.
Except as otherwise permitted by the
Commission, an amicus curiae shall
file its brief within the time allowed
the parties whose position as to affirm-
ance or reversal the amicus brief will
support. The Commission shall grant
leave for a later filing only for cause
shown, in which event it shall specify
within what period such brief must be
filed. A motion for an amicus curiae to
participate in oral argument will be
granted only for extraordinary reasons.

(k) Extension of word count limitation.
Extensions of word count limitation
are disfavored, and will only be granted
where a party can make a strong show-
ing that undue prejudice would result
from complying with the existing
limit.

[66 FR 17631, Apr. 3, 2001; 66 FR 20527, Apr. 23,
2001]

§3.53 Review of initial decision in ab-
sence of appeal.

An order by the Commission placing
a case on its own docket for review will
set forth the scope of such review and
the issues which will be considered and
will make provision for the filing of
briefs if deemed appropriate by the
Commission.

§3.54 Decision on appeal or review.

(a) Upon appeal from or review of an
initial decision, the Commission will
consider such parts of the record as are
cited or as may be necessary to resolve
the issues presented and, in addition,
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will, to the extent necessary or desir-
able, exercise all the powers which it
could have exercised if it had made the
initial decision.

(b) In rendering its decision, the
Commission will adopt, modify, or set
aside the findings, conclusions, and
rule or order contained in the initial
decision, and will include in the deci-
sion a statement of the reasons or basis
for its action and any concurring and
dissenting opinions.

(c) In those cases where the Commis-
sion believes that it should have fur-
ther information or additional views of
the parties as to the form and content
of the rule or order to be issued, the
Commission, in its discretion, may
withhold final action pending the re-
ceipt of such additional information or
views.

(d) The order of the Commission dis-
posing of adjudicative hearings under
the Fair Packaging and Labeling Act
will be published in the FEDERAL REG-
ISTER and, if it contains a rule or regu-
lation, will specify the effective date
thereof, which will not be prior to the
ninetieth (90th) day after its publica-
tion unless the Commission finds that
emergency conditions exist necessi-
tating an earlier effective date, in
which event the Commission will speci-
fy in the order its findings as to such
conditions.

§3.55 Reconsideration.

Within fourteen (14) days after com-
pletion of service of a Commission de-
cision, any party may file with the
Commission a petition for reconsider-
ation of such decision, setting forth the
relief desired and the grounds in sup-
port thereof. Any petition filed under
this subsection must be confined to
new questions raised by the decision or
final order and upon which the peti-
tioner had no opportunity to argue be-
fore the Commission. Any party desir-
ing to oppose such a petition shall file
an answer thereto within ten (10) days
after service upon him of the petition.
The filing of a petition for reconsider-
ation shall not operate to stay the ef-
fective date of the decision or order or
to toll the running of any statutory
time period affecting such decision or
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order unless specifically so ordered by
the Commission.

[32 FR 8449, June 13, 1967, as amended at 61
FR 50650, Sept. 26, 1996]

§3.56 Effective date of orders; applica-
tion for stay.

(a) Other than consent orders, an
order to cease and desist under section
5 of the FTC Act becomes effective
upon the sixtieth day after service, ex-
cept as provided in section 5(g)(3) of the
FTC Act, and except for divestiture
provisions, as provided in section
5(g)(4) of the FTC Act.

(b) Any party subject to a cease and
desist order under section 5 of the FTC
Act, other than a consent order, may
apply to the Commission for a stay of
all or part of that order pending judi-
cial review. If, within 30 days after the
application was received by the Com-
mission, the Commission either has de-
nied or has not acted on the applica-
tion, a stay may be sought in a court of
appeals where a petition for review of
the order is pending.

(c) An application for stay shall state
the reasons a stay is warranted and the
facts relied upon, and shall include sup-
porting affidavits or other sworn state-
ments, and a copy of the relevant por-
tions of the record. The application
shall address the likelihood of the ap-
plicant’s success on appeal, whether
the applicant will suffer irreparable
harm if a stay is not granted, the de-
gree of injury to other parties if a stay
is granted, and why the stay is in the
public interest.

(d) An application for stay shall be
filed within 30 days of service of the
order on the party. Such application
shall be served in accordance with the
provisions of §4.4(b) of this part that
are applicable to service in adjudica-
tive proceedings. Any party opposing
the application may file an answer
within 5 business days after receipt of
the application. The applicant may file
a reply brief, limited to new matters
raised by the answer, within 3 business
days after receipt of the answer.

[60 FR 37748, July 21, 1995]

Subpart G [Reserved]
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Subpart H—Reopening of
Proceedings

§8.71 Authority.

Except while pending in a U.S. court
of appeals on a petition for review
(after the transcript of the record has
been filed) or in the U.S. Supreme
Court, a proceeding may be reopened
by the Commission at any time in ac-
cordance with §3.72. Any person subject
to a Commission decision containing a
rule or order which has become effec-
tive, or an order to cease and desist
which has become final may file a re-
quest to reopen the proceeding in ac-
cordance with §2.51.

[44 FR 40637, July 12, 1979]

§3.72 Reopening.

(a) Before statutory review. At any
time prior to the expiration of the time
allowed for filing a petition for review
or prior to the filing of the transcript
of the record of a proceeding in a U.S.
court of appeals pursuant to a petition
for review, the Commission may upon
its own initiative and without prior no-
tice to the parties reopen the pro-
ceeding and enter a new decision modi-
fying or setting aside the whole or any
part of the findings as to the facts, con-
clusions, rule, order, or opinion issued
by the Commission in such proceeding.

(b) After decision has become final. (1)
Whenever the Commission is of the
opinion that changed conditions of fact
or law or the public interest may re-
quire that a Commission decision con-
taining a rule or order which has be-
come effective, or an order to cease and
desist which has become final by rea-
son of court affirmance or expiration of
the statutory period for court review
without a petition for review having
been filed, or a Commission decision
containing an order dismissing a pro-
ceeding, should be altered, modified, or
set aside in whole or in part, the Com-
mission will, except as provided in
§2.51, serve upon each person subject to
such decision (in the case of pro-
ceedings instituted under §3.13, such
service may be by publication in the
FEDERAL REGISTER) an order to show
cause, stating the changes it proposes
to make in the decision and the rea-
sons they are deemed necessary. With-
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in thirty (30) days after service of such
order to show cause, any person served
may file an answer thereto. Any person
not responding to the order within the
time allowed may be deemed to have
consented to the proposed changes.

(2) Whenever an order to show cause
is not opposed, or if opposed but the
pleadings do not raise issues of fact to
be resolved, the Commission, in its dis-
cretion, may decide the matter on the
order to show cause and answer there-
to, if any, or it may serve upon the par-
ties (in the case of proceedings insti-
tuted under §3.13, such service may be
by publication in FEDERAL REGISTER) a
notice of hearing, setting forth the
date when the cause will be heard. In
such a case, the hearing will be limited
to the filing of briefs and may include
oral argument when deemed necessary
by the Commission. When the plead-
ings raise substantial factual issues,
the Commission will direct such hear-
ings as it deems appropriate, including
hearings for the receipt of evidence by
it or by an Administrative Law Judge.
Unless otherwise ordered and insofar as
practicable, hearings before an Admin-
istrative Law Judge to receive evi-
dence shall be conducted in accordance
with subparts B, C, D, and E of part 3
of this chapter. Upon conclusion of
hearings before an Administrative Law
Judge, the record and the Administra-
tive Law Judge’s recommendations
shall be certified to the Commission
for final disposition of the matter.

(38) Termination of existing orders—(i)
Generally. Notwithstanding the fore-
going provisions of this rule, and ex-
cept as provided in paragraphs (b)(3)
(ii) and (iii) of this section, an order
issued by the Commission before Au-
gust 16, 1995, will be deemed, without
further notice or proceedings, to termi-
nate 20 years from the date on which
the order was first issued, or on Janu-
ary 2, 1996, whichever is later.

(ii) Exception. This paragraph applies
to the termination of an order issued
before August 16, 1995, where a com-
plaint alleging a violation of the order
was or is filed (with or without an ac-
companying consent decree) in federal
court by the United States or the Fed-
eral Trade Commission while the order
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remains in force, either on or after Au-
gust 16, 1995, or within the 20 years pre-
ceding that date. If more than one
complaint was or is filed while the
order remains in force, the relevant
complaint for purposes of this para-
graph will be the latest filed com-
plaint. An order subject to this para-
graph will terminate 20 years from the
date on which a court complaint de-
scribed in this paragraph was or is
filed, except as provided in the fol-
lowing sentence. If the complaint was
or is dismissed, or a federal court rules
or has ruled that the respondent did
not violate any provision of the order,
and the dismissal or ruling was or is
not appealed, or was or is upheld on ap-
peal, the order will terminate accord-
ing to paragraph (b)(3)(i) of this section
as though the complaint was never
filed; provided, however, that the order
will not terminate between the date
that such complaint is filed and the
later of the deadline for appealing such
dismissal or ruling and the date such
dismissal or ruling is upheld on appeal.
The filing of a complaint described in
this paragraph will not affect the dura-
tion of any order provision that has ex-
pired, or will expire, by its own terms.
The filing of a complaint described in
this paragraph also will not affect the
duration of an order’s application to
any respondent that is not named in
the complaint.

(iii) Stay of Termination. Any party to
an order may seek to stay, in whole or
part, the termination of the order as to
that party pursuant to paragraph (b)(3)
(i) or (ii) of this section. Petitions for
such stays shall be filed in accordance
with the procedures set forth in §2.51 of
these rules. Such petitions shall be
filed on or before the date on which the
order would be terminated pursuant to
paragraph (b)(3) (i) or (ii) of this sec-
tion. Pending the disposition of such a
petition, the order will be deemed to
remain in effect without interruption.

(iv) Orders not terminated. Nothing in
§3.72(b)(3) is intended to apply to in
camera orders or other procedural or in-
terlocutory rulings by an Administra-
tive Law Judge or the Commission.

[32 FR 8449, June 13, 1967, as amended at 44
FR 40637, July 12, 1979; 45 FR 21623, Apr. 2,
1980; 60 FR 58515, Nov. 28, 1995]

79

§3.81

Subpart |—Recovery of Awards
Under the Equal Access to
Justice Act in Commission
Proceedings

AUTHORITY: 5 U.S.C. 504 and 5 U.S.C. 553(D).

SOURCE: 63 FR 36341, July 6, 1998, unless
otherwise noted.

§3.81 General provisions.

(a) Purpose of these rules. The Equal
Access to Justice Act, 5 U.S.C. 504
(called ‘‘the Act” in this subpart), pro-
vides for the award of attorney fees and
other expenses to eligible individuals
and entities who are parties to adver-
sary adjudicative proceedings under
part 3 of this title. The rules in this
subpart describe the parties eligible for
awards, how to apply for awards, and
the procedures and standards that the
Commission will use to make them.

(1) When an eligible party will receive
an award. An eligible party will receive
an award when:

(i) It prevails in the adjudicative pro-
ceeding, unless the Commission’s posi-
tion in the proceeding was substan-
tially justified or special cir-
cumstances make an award unjust.
Whether or not the position of the
agency was substantially justified will
be determined on the basis of the ad-
ministrative record as a whole that is
made in the adversary proceeding for
which fees and other expenses are
sought; or

(ii) The agency’s demand is substan-
tially in excess of the decision of the
adjudicative officer, and is unreason-
able when compared with that decision,
under all the facts and circumstances
of the case. Demand means the express
final demand made by the agency prior
to initiation of the adversary adjudica-
tion, but does not include a recitation
by the agency of the statutory penalty
in the administrative complaint or
elsewhere when accompanied by an ex-
press demand for a lesser amount.

(b) When the Act applies. (1) Section
504(a)(1) of the Act applies to any ad-
versarial adjudicative proceeding pend-
ing before the Commission at any time
after October 1, 1981. This includes pro-
ceedings begun before October 1, 1981, if
final Commission action has not been
taken before that date.



§3.81

(2) Section 504(a)(4) applies to any ad-
versarial adjudicative proceeding pend-
ing before the Commission at any time
on or after March 29, 1996.

(c) Proceedings covered. (1) The Act
applies to all adjudicative proceedings
under part 3 of the rules of practice as
defined in §3.2, except hearings relating
to the promulgation, amendment, or
repeal of rules under the Fair Pack-
aging and Labeling Act.

(2) [Reserved]

(d) Eligibility of applicants. (1) To be
eligible for an award of attorney fees
and other expenses under the Act, the
applicant must be a party to the adju-
dicative proceeding in which it seeks
an award. The term party is defined in
5 U.S.C. 551(3). The applicant must
show that it meets all conditions of eli-
gibility set out in this subpart.

(2) The types of eligible applicants
are as follows:

(i) An individual with a net worth of
not more than $2 million;

(ii) the sole owner of an unincor-
porated business who has a net worth
of not more than $7 million, including
both personal and business interests,
and not more than 500 employees;

(iii) A charitable or other tax-exempt
organization described in section
501(c)(3) of the Internal Revenue Code
(26 U.S.C. 501(c)(3)) with not more than
500 employees;

(iv) A cooperative association as de-
fined in section 15(a) of the Agricul-
tural Marketing Act (12 U.S.C. 1141j(a))
with not more than 500 employees;

(v) Any other partnership, corpora-
tion, association, unit of local govern-
ment, or organization with a net worth
of not more than $7 million and not
more than 500 employees; and

(vi) For purposes of receiving an
award for fees and expenses for defend-
ing against an excessive Commission
demand, any small entity, as that term
is defined under 5 U.S.C. 601.

(3) Eligibility of a party shall be de-
termined as of the date the proceeding
was initiated.

(4) An applicant who owns an unin-
corporated business will be considered
as an ‘“‘individual’ rather than a ‘‘sole
owner of an unincorporated business’
if the issues on which the applicant
prevails are related primarily to per-
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sonal interests rather than to business
interests.

(5) The employees of an applicant in-
clude all persons who regularly per-
form services for remuneration for the
applicant, under the applicant’s direc-
tion and control. Part-time employees
shall be included on a proportional
basis.

(6) The net worth and number of em-
ployees of the applicant and all of its
affiliates shall be aggregated to deter-
mine eligibility. Any individual, cor-
poration or other entity that directly
or indirectly controls or owns a major-
ity of the voting shares or other inter-
est of the applicant, or any corporation
or other entity of which the applicant
directly or indirectly owns or controls
a majority of the voting shares or
other interest, will be considered an af-
filiate for purposes of this part, unless
the Administrative Law Judge deter-
mines that such treatment would be
unjust and contrary to the purposes of
the Act in light of the actual relation-
ship between the affiliated entities. In
addition, the Administrative Law
Judge may determine that financial re-
lationships of the applicant other than
those described in this paragraph con-
stitute special circumstances that
would make an award unjust.

(7) An applicant that participates in
a proceeding primarily on behalf of one
or more other persons or entities that
would be ineligible is not itself eligible
for an award.

(e) Standards for awards—(1) For a pre-
vailing party:

(i) A prevailing applicant will receive
an award for fees and expenses incurred
after initiation of the adversary adju-
dication in connection with the entire
adversary adjudication, or on a sub-
stantive portion of the adversary adju-
dication that is sufficiently significant
and discrete to merit treatment as a
separate unit unless the position of the
agency was substantially justified. The
burden of proof that an award should
not be made to an eligible prevailing
applicant is on complaint counsel,
which may avoid an award by showing
that its position had a reasonable basis
in law and fact.

(ii) An award to prevailing party will
be reduced or denied if the applicant
has unduly or unreasonably protracted
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the proceeding or if special cir-
cumstances make an award unjust.

(2) For a party defending against an ex-
cessive demand.:

(i) An eligible applicant will receive
an award for fees and expenses incurred
after initiation of the adversary adju-
dication related to defending against
the excessive portion of a Commission
demand that is substantially in excess
of the decision of the adjudicative offi-
cer and is unreasonable when compared
with that decision under all the facts
and circumstances of the case.

(ii) An award will be denied if the ap-
plicant has committed a willful viola-
tion of law or otherwise acted in bad
faith or if special circumstances make
an award unjust.

(f) Allowable fees and expenses. (1)
Awards will be based on rates custom-
arily charged by persons engaged in the
business of acting as attorneys, agents
and expert witnesses, even if the serv-
ices were made available without
charge or at a reduced rate to the ap-
plicant.

(2) No award for the fee of an attor-
ney or agent under these rules may ex-
ceed the hourly rate specified in 5
U.S.C. 504(b)(1)(A). No award to com-
pensate an expert witness may exceed
the highest rate at which the Commis-
sion paid expert witnesses for similar
services at the time the fees were in-
curred. The appropriate rate may be
obtained from the Office of the Execu-
tive Director. However, an award may
also include the reasonable expenses of
the attorney, agent, or witness as a
separate item, if the attorney, agent or
witness ordinarily charges clients sepa-
rately for such expenses.

(3) In determining the reasonableness
of the fee sought for an attorney, agent
or expert witness, the Administrative
Law Judge shall consider the following:

(i) If the attorney, agent or witness is
in private practice, his or her cus-
tomary fee for similar services, or, if
an employee of the applicant, the fully
allocated cost of the services;

(ii) The prevailing rate for similar
services in the community in which the
attorney, agent or witness ordinarily
performs services;

(iii) The time actually spent in the
representation of the applicant;
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(iv) The time reasonably spent in
light of the difficulty or complexity of
the issues in the proceeding; and

(v) Such other factors as may bear on
the value of the services provided.

(4) The reasonable cost of any study,
analysis, engineering report, test,
project or similar matter prepared on
behalf of a party may be awarded, to
the extent that the charge for the serv-
ice does not exceed the prevailing rate
for similar services, and the study or
other matter was necessary for prepa-
ration of the applicant’s case.

(5) Any award of fees or expenses
under the Act is limited to fees and ex-
penses incurred after initiation of the
adversary adjudication and, with re-
spect to excessive demands, the fees
and expenses incurred in defending
against the excessive portion of the de-
mand.

(g8) Rulemaking on mazximum rates for
attorney fees. If warranted by an in-
crease in the cost of living or by spe-
cial circumstances (such as limited
availability of attorneys qualified to
handle certain types of proceedings),
the Commission may, upon its own ini-
tiative or on petition of any interested
person or group, adopt regulations pro-
viding that attorney fees may be
awarded at a rate higher than the rate
specified in 5 U.S.C. 504(b)(1)(A) per
hour in some or all the types of pro-
ceedings covered by this part. Rule-
making under this provision will be in
accordance with Rules of Practice part
1, subpart C of this chapter.

§3.82 Information required from ap-
plicants.

(a) Contents of application. An appli-
cation for an award of fees and ex-
penses under the Act shall contain the
following:

(1) Identity of the applicant and the
proceeding for which the award is
sought;

(2) A showing that the applicant has
prevailed; or, if the applicant has not
prevailed, a showing that the Commis-
sion’s demand was the final demand be-
fore initiation of the adversary adju-
dication and that it was substantially
in excess of the decision of the adju-
dicative officer and was unreasonable
when compared with that decision;
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(3) Identification of the Commission
position(s) that applicant alleges was
(were) not substantially justified; or,
identification of the Commission’s de-
mand that is alleged to be excessive
and unreasonable and an explanation
as to why the demand was excessive
and unreasonable;

(4) A brief description of the type and
purpose of the organization or business
(unless the applicant is an individual);

(5) A statement of how the applicant
meets the criteria of §3.81(d);

(6) The amount of fees and expenses
incurred after the initiation of the ad-
judicative proceeding or, in the case of
a claim for defending against an exces-
sive demand, the amount of fees and
expenses incurred after the initiation
of the adjudicative proceeding attrib-
utable to the excessive portion of the
demand;

(7) Any other matters the applicant
wishes the Commission to consider in
determining whether and in what
amount an award should be made; and

(8) A written verification under oath
or under penalty or perjury that the in-
formation provided is true and correct
accompanied by the signature of the
applicant or an authorized officer or
attorney.

(b) Net worth exhibit. (1) Each appli-
cant except a qualified tax-exempt or-
ganization or cooperative association
must provide with its application a de-
tailed exhibit showing the net worth of
the application and any affiliates (as
defined in §3.81(d)(6)) when the pro-
ceeding was initiated. The exhibit may
be in any form convenient to the appli-
cant that provides full disclosure of the
applicant’s and its affiliates’ assets and
liabilities and is sufficient to deter-
mine whether the applicant qualifies
under the standards in this part. The
Administrative Law Judge may require
an applicant to file additional informa-
tion to determine its eligibility for an
award.

(2) Ordinarily, the net worth exhibit
will be included in the public record of
the proceeding. However, if an appli-
cant objects to public disclosure of in-
formation in any portion of the exhibit
and believes there are legal grounds for
withholding it from disclosure, the ap-
plicant may submit that portion of the
exhibit directly to the Administrative
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Law Judge in a sealed envelope labeled
“‘Confidential Financial Information,”
accompanied by a motion to withhold
the information from public disclosure.
The motion shall describe the informa-
tion sought to be withheld and explain,
in detail, why it falls within one or
more of the specific exemptions from
mandatory disclosure under the Free-
dom of Information Act, 5 U.S.C. 552(b)
(1) through (9), why public disclosure of
the information would adversely affect
the applicant, and why disclosure is
not required in the public interest. The
material in question shall be served on
complaint counsel but need not be
served on any other party to the pro-
ceeding. If the Administrative Law
Judge finds that the information
should not be withheld from disclosure,
it shall be placed in the public record
of the proceeding. Otherwise, any re-
quest to inspect or copy the exhibit
shall be disposed of in accordance with
§4.11.

(c) Documentation of fees and expenses.
The application shall be accompanied
by full documentation of the fees and
expenses incurred after initiation of
the adversary adjudication, including
the cost of any study, analysis, engi-
neering report, test, project or similar
matter, for which an award is sought.
With respect to a claim for fees and ex-
penses involving an excessive demand,
the application shall be accompanied
by full documentation of the fees and
expenses incurred after initiation of
the adversary adjudication, including
the cost of any study, analysis, engi-
neering report, test, project or similar
matter, for which an award is sought
attributable to the portion of the de-
mand alleged to be excessive and un-
reasonable. A separate itemized state-
ment shall be submitted for each pro-
fessional firm or individual whose serv-
ices are covered by the application,
showing the hours spent in connection
with the proceeding by each individual,
a description of the specific services
performed, the rate at which each fee
has been computed, any expenses for
which reimbursement is sought, the
total amount claimed, and the total
amount paid or payable by the appli-
cant or by any other person or entity
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for the services provided. The Adminis-
trative Law Judge may require the ap-
plicant to provide vouchers, receipts,
or other substantiation for any ex-
penses claimed.

(d) When an application may be filed—
(1) For a prevailing party:

(i) An application may be filed not
later than 30 days after the Commis-
sion has issued an order or otherwise
taken action that results in final dis-
position of the proceeding.

(ii) If review or reconsideration is
sought or taken of a decision as to
which an applicant believes it has pre-
vailed, proceedings for the award of
fees shall be stayed pending final dis-
position of the underlying controversy.

(2) For a party defending against an ex-
cessive demand:

(i) An application may be filed not
later than 30 days after the Commis-
sion has issued an order or otherwise
taken action that results in final dis-
position of the proceeding.

(ii) If review or reconsideration is
sought or taken of a decision as to
which an applicant believes the agen-
cy’s demand was excessive and unrea-
sonable, proceedings for the award of
fees and expenses shall be stayed pend-
ing final disposition of the underlying
controversy.

(3) For purposes of this subpart, final
disposition means the later of—

(i) The date that the initial decision
of the Administrative Law Judge be-
comes the decision of the Commission
pursuant to §3.51(a);

(ii) The date that the Commission
issues an order disposing of any peti-
tions for reconsideration of the Com-
mission’s final order in the proceeding;
or

(iii) The date that the Commission
issues a final order or any other final
resolution of a proceeding, such as a
consent agreement, settlement or vol-
untary dismissal, which is not subject
to a petition for reconsideration.

§3.83 Procedures for considering ap-
plicants.

(a) Filing and service of documents.
Any application for an award or other
pleading or document related to an ap-
plication shall be filed and served on
all parties as specified in §§4.2 and
4.4(b) of this chapter, except as pro-
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vided in §3.82(b)(2) for confidential fi-
nancial information. The date the Of-
fice of the Secretary of the Commis-
sion receives the application is deemed
the date of filing.

(b) Answer to application. (1) Within 30
days after service of an application,
complaint counsel may file an answer
to the application. Unless complaint
counsel requests an extension of time
for filing or files a statement of intent
to negotiate under paragraph (b)(2) of
this section, failure to file an answer
within the 30-day period may be treat-
ed as a consent to the award requested.

(2) If complaint counsel and the ap-
plicant believe that the issues in the
fee application can be settled, they
may jointly file a statement of their
intent to negotiate a settlement. The
filing of this statement shall extend
the time for filing an answer for an ad-
ditional 30 days, and further extensions
may be granted by the Administrative
Law Judge upon request by complaint
counsel and the applicant.

(3) The answer shall explain in detail
any objections to the award requested
and identify the facts relied on in sup-
port of complaint counsel’s position. If
the answer is based on any alleged
facts not already in the record of the
proceeding, complaint counsel shall in-
clude with the answer either sup-
porting affidavits or a request for fur-
ther proceedings under paragraph (f) of
this section.

(c) Reply. Within 15 days after service
of an answer, the applicant may file a
reply. If the reply is based on any al-
leged facts not already in the record of
the proceeding, the applicant shall in-
clude with the reply either supporting
affidavits or a request for further pro-
ceedings under paragraph (f) of this
section.

(d) Comments by other parties. Any
party to a proceeding other than the
applicant and complaint counsel may
file comments on an application within
30 days after it is served or on an an-
swer within 15 days after it is served. A
commenting party may not participate
further in proceedings on the applica-
tion unless the Administrative Law
Judge determines that the public inter-
est requires such participation in order
to permit full exploration of matters in
the comments.
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(e) Settlement. The applicant and com-
plaint counsel may agree on a proposed
settlement of the award before final ac-
tion on the application. A proposed
award settlement entered into in con-
nection with a consent agreement cov-
ering the underlying proceeding will be
considered in accordance with §3.25.
The Commission may request findings
of fact or recommendations on the
award settlement from the Administra-
tive Law Judge. A proposed award set-
tlement entered into after the under-
lying proceeding has been concluded
will be considered and may be approved
or disapproved by the Administrative
Law Judge subject to Commission re-
view under paragraph (h) of this sec-
tion. If an applicant and complaint
counsel agree on a proposed settlement
of an award before an application has
been filed, the application shall be filed
with the proposed settlement.

(f) Further proceedings. (1) Ordinarily,
the determination of an award will be
made on the basis of the written
record. However, on request of either
the applicant or complaint counsel, or
on his or her own initiative, the Ad-
ministrative Law Judge may order fur-
ther proceedings, such as an informal
conference, oral argument, additional
written submissions or an evidentiary
hearing. Such further proceedings shall
be held only when necessary for full
and fair resolution of the issues arising
from the application, and shall be con-
ducted as promptly as possible.

(2) A request that the Administrative
Law Judge order further proceedings
under this section shall specifically
identify the information sought or the
disputed issues and shall explain why
the additional proceedings are nec-
essary to resolve the issues.

(g) Decision. The Administrative Law
Judge shall issue an initial decision on
the application within 30 days after
closing proceedings on the application.

(1) For a decision involving a prevailing
party: The decision shall include writ-
ten findings and conclusions on the ap-
plicant’s eligibility and status as a pre-
vailing party, and an explanation of
the reasons for any difference between
the amount requested and the amount
awarded. The decision shall also in-
clude, if at issue, findings on whether
the agency’s position was substantially
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justified, whether the applicant unduly
protracted the proceedings, or whether
special circumstances make an award
unjust.

(2) For a decision involving an excessive
agency demand: The decision shall in-
clude written findings and conclusions
on the applicant’s eligibility and an ex-
planation of the reasons why the agen-
cy’s demand was or was not determined
to be substantially in excess of the de-
cision of the adjudicative officer and
was or was not unreasonable when
compared with that decision. That de-
cision shall be based upon all the facts
and circumstances of the case. The de-
cision shall also include, if at issue,
findings on whether the applicant has
committed a willful violation of law or
otherwise acted in bad faith, or wheth-
er special circumstances make an
award unjust.

(h) Agency review. Either the appli-
cant or complaint counsel may seek re-
view of the initial decision on the fee
application by filing a notice of appeal
under §3.52(a), or the Commission may
decide to review the decision on its
own initiative, in accordance with
§3.53. If neither the applicant nor com-
plaint counsel seeks review and the
Commission does not take review on
its own initiative, the initial decision
on the application shall become a final
decision of the Commission 30 days
after it is issued. Whether to review a
decision is a matter within the discre-
tion of the Commission. If review is
taken, the Commission will issue a
final decision on the application or re-
mand the application to the Adminis-
trative Law Judge for further pro-
ceedings.

(1) Judicial review. Judicial review of
final Commission decisions on awards
may be sought as provided in 5 U.S.C.
503(c)(2).

(j) Payment of award. An applicant
seeking payment of an award shall sub-
mit to the Secretary of the Commis-
sion a copy of the Commission’s final
decision granting the award, accom-
panied by a statement that the appli-
cant will not seek review of the deci-
sion in the United States courts. The
agency will pay the amount awarded to
the applicant within 60 days, unless ju-
dicial review of the award or of the un-
derlying decision of the adjudicative
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proceeding has been sought by the ap-
plicant or any party to the proceeding.

PART 4—MISCELLANEOUS RULES

Sec.
4.1 Appearances.
4.2 Requirements as to form, and filing of
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The public record.
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AUTHORITY: 15 U.S.C. 46, unless otherwise
noted.

§4.1 Appearances.

(a) Qualifications—(1) Attorneys. (i)
U.S.-admitted. Members of the bar of a
Federal court or of the highest court of
any State or Territory of the United
States are eligible to practice before
the Commission.

(ii) European Community (EC)-quali-
fied. Persons who are qualified to prac-
tice law in a Member State of the Eu-
ropean Community and authorized to
practice before The Commission of the
European Communities in accordance
with Regulation No. 99/63/EEC are eligi-
ble to practice before the Commission.

(iii) Any attorney desiring to appear
before the Commission or an Adminis-
trative Law Judge may be required to
show to the satisfaction of the Com-
mission or the Administrative Law
Judge his or her acceptability to act in
that capacity.

(2) Others. (i) Any individual or mem-
ber of a partnership involved in any
proceeding or investigation may ap-
pear on behalf or himself or of such
partnership upon adequate identifica-
tion. A corporation or association may
be represented by a bona fide officer
thereof upon a showing of adequate au-
thorization.

(ii) At the request of counsel rep-
resenting any party in an adjudicative
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proceeding, the Administrative Law
Judge may permit an expert in the
same discipline as an expert witness to
conduct all or a portion of the cross-ex-
amination of such witness.

(b) Restrictions as to former members
and employees—(1) General Prohibition.
Except as provided in this section, or
otherwise specifically authorized by
the Commission, no former member or
employee (‘‘former employee’ or ‘‘em-
ployee’) of the Commission may com-
municate to or appear before the Com-
mission, as attorney or counsel, or oth-
erwise assist or advise behind-the-
scenes, regarding a formal or informal
proceeding or investigation! (except
that a former employee who is dis-
qualified solely under paragraph
(b)(1)(i) or paragraph (b)(1)(iv) of this
section, is not prohibited from assist-
ing or advising behind-the-scenes) if:

(i) The former employee participated
personally and substantially on behalf
of the Commission in the same pro-
ceeding or investigation in which the
employee now intends to participate;

(ii) The participation would begin
within two years after the termination
of the former employee’s service and,
within a period of one year prior to the

1Tt is important to note that a new ‘‘pro-

ceeding or investigation’’ may be considered
the same matter as a seemingly separate
‘“‘proceeding or investigation’ that was pend-
ing during the former employee’s tenure.
This is because a ‘‘proceeding or investiga-
tion” may continue in another form or in
part. In determining whether two matters
are actually the same, the Commission will
consider: the extent to which the matters in-
volve the same or related facts, issues, con-
fidential information and parties; the time
elapsed; and the continuing existence of an
important Federal interest. See 5 CFR
2637.201(c)(4). For example, where a former
employee intends to participate in an inves-
tigation of compliance with a Commission
order, submission of a request to reopen an
order, or a proceeding with respect to re-
opening an order, the matter will be consid-
ered the same as the adjudicative proceeding
or investigation that resulted in the order. A
former employee who is uncertain whether
the matter in which he seeks clearance to
participate is wholly separate from any mat-
ter that was pending during his tenure
should seek advice from the General Counsel
or the General Counsel’s designee before par-
ticipating.
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employee’s termination, the pro-
ceeding or investigation was pending
under the employee’s official responsi-
bility;

(iii) Nonpublic documents or infor-
mation pertaining to the proceeding or
investigation in question, and of the
kind delineated in §4.10(a), came to, or
would be likely to have come to, the
former employee’s attention in the
course of the employee’s duties, (unless
Commission staff determines that the
nature of the documents or informa-
tion is such that no present advantage
could thereby be derived); or

(iv) The former employee’s participa-
tion would begin within one year after
the employee’s termination and, at the
time of termination, the employee was
a member of the Commission or a
‘“‘senior employee” as defined in 18
U.S.C. 207(c).

(2) Clearance Request Required. Any
former employee, before participating
in a Commission proceeding or inves-
tigation (see footnote 1), whether
through an appearance before a Com-
mission official or behind-the-scenes
assistance, shall file with the Sec-
retary a request for clearance to par-
ticipate, containing the information
listed in §4.1(b)(4) if:

(i) The proceeding or investigation
was pending in the Commission while
the former employee served;

(ii) A proceeding or investigation
from which such proceeding or inves-
tigation directly resulted was pending
during the former employee’s service;
or

(iii) Nonpublic documents or infor-
mation pertaining to the proceeding or
investigation in question, and of the
kind delineated in §4.10(a), came to or
would likely have come to the former
employee’s attention in the course of
the employee’s duties, and the em-
ployee left the Commission within the
previous three years.

NoTE: This requirement applies even to a
proceeding or investigation that had not yet
been initiated formally when the former em-
ployee terminated employment, if the em-
ployee had learned nonpublic information re-
lating to the subsequently initiated pro-
ceeding or investigation.

(3) Exceptions. (i) Paragraphs (b) (1)
and (2) of this section do not apply to:
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(A) Making a pro se filing of any
kind;

(B) Submitting a request or appeal
under the Freedom of Information Act,
the Privacy Act, or the Government in
the Sunshine Act;

(C) Testifying under oath (except
that a former employee who is subject
to the restrictions contained in para-
graph (b)(1)(i) of this section with re-
spect to a particular matter may not,
except pursuant to court order, serve
as an expert witness for any person
other than the United States in that
same matter);

(D) Submitting a statement required
to be made under penalty of perjury; or

(E) Appearing on behalf of the United
States.

(ii) With the exception of subpara-
graph (b)(1)(iv), paragraphs (b) (1) and
(2) of this section do not apply to par-
ticipating in a Commission rulemaking
proceeding, including submitting com-
ments on a matter on which the Com-
mission has invited public comment.

(iii) Paragraph (b)(1)(iv) of this sec-
tion does not apply to submitting a
statement based on the former employ-
ee’s own special knowledge in the par-
ticular area that is the subject of the
statement, provided that no compensa-
tion is thereby received, other than
that regularly provided by law or by
§4.5 for witnesses.

(iv) Paragraph (b)(2) of this section
does not apply to filing a premerger no-
tification form or participating in sub-
sequent events concerning compliance
or noncompliance with Section 7A of
the Clayton Act, 15 U.S.C. 18a, or any
regulation issued under that section.

(4) Request Contents. Clearance re-
quests filed pursuant to §4.1(b)(2) shall
contain:

(i) The name and matter number (if
known) of the proceeding or investiga-
tion in question;

(ii) A description of the contemplated
participation;

(iii) The name of the Commission of-
fice(s) or division(s) in which the
former employee was employed and the
position(s) the employee occupied;

(iv) A statement whether, while em-
ployed by the Commission, the former
employee participated in any pro-
ceeding or investigation concerning
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the same company, individual, or in-
dustry currently involved in the mat-
ter in question;

(v) A certification that while em-
ployed by the Commission, the em-
ployee never participated personally
and substantially in the same matter
or proceeding;

(vi) If the employee’s Commission
employment terminated within the
past two years, a certification that the
matter was not pending under the em-
ployee’s official responsibility during
any part of the one year before the em-
ployee’s termination;

(vii) If the employee’s Commission
employment terminated within the
past three years, either a declaration
that nonpublic documents or informa-
tion pertaining to the proceeding or in-
vestigation in question, and of the kind
delineated in §4.10(a), never came to
the employee’s attention, or a descrip-
tion of why the employee believes that
such nonpublic documents or informa-
tion could not confer a present advan-
tage to the employee or to the employ-
ee’s client in the proceeding or inves-
tigation in question; and

(viii) A certification that the em-
ployee has read, and understands, both
the criminal conflict of interest law on
post-employment activities (18 U.S.C.
207) and this Rule in their entirety.

(5) Definitions. The following defini-
tions apply for purposes of this section:

(i) Behind-the-scenes participation in-
cludes any form of professional con-
sultation, assistance, or advice to any-
one about the proceeding or investiga-
tion in question, whether formal or in-
formal, oral or written, direct or indi-
rect.

(i1) Communicate to or appear before
means making any oral or written
communication to, or any formal or in-
formal appearance before, the Commis-
sion or any of its members or employ-
ees on behalf of any person (except the
United States) with the intent to influ-
ence.

(iii) Directly resulted from means that
the proceeding or investigation in
question emanated from an earlier
phase of the same proceeding or inves-
tigation or from a directly linked, an-
tecedent investigation. The existence
of some attenuated connection between
a proceeding or investigation that was
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pending during the requester’s tenure
and the proceeding or investigation in
question does not constitute a direct
result.

(iv) Pending under the employee’s offi-
cial responsibility means that the former
employee had the direct administrative
or operating authority to approve, dis-
approve, or otherwise direct official ac-
tions in the proceeding or investiga-
tion, irrespective of whether the em-
ployee’s authority was intermediate or
final, and whether it was exercisable
alone or only in conjunction with oth-
ers.

(v) Personal and substantial participa-
tion. A former employee participated in
the proceeding or investigation person-
ally if the employee either participated
directly or directed a subordinate in
doing so. The employee participated
substantially if the involvement was
significant to the matter or reasonably
appeared to be significant. A series of
peripheral involvements may be con-
sidered insubstantial, while a single
act of approving or participating in a
critical step may be considered sub-
stantial.

(vi) Present advantage. Whether expo-
sure to nonpublic information about
the proceeding or investigation could
confer a present advantage to a former
employee will be analyzed and deter-
mined on a case-by-case basis. Rel-
evant factors include, inter alia, the na-
ture and age of the information, its re-
lation and current importance to the
proceeding or investigation in ques-
tion, and the amount of time that has
passed since the employee left the
Commission.

(vii) Proceeding or investigation shall
be interpreted broadly and includes an
adjudicative or other proceeding; the
consideration of an application; a re-
quest for a ruling or other determina-
tion; a contract; a claim; a con-
troversy; an investigation; or an inter-
pretive ruling.

(6) Advice as to Whether Clearance Re-
quest is Required. A former employee
may ask the General Counsel, either
orally or in writing, whether the em-
ployee is required to file a request for
clearance to participate in a Commis-
sion matter pursuant to paragraph
(b)(2) of this section. The General
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Counsel, or the General Counsel’s des-
ignee, will make any such determina-
tion within three business days.

() Deadline for Determining Clearance
Requests. By the close of the tenth busi-
ness day after the date on which the
clearance request is filed, the General
Counsel, or the General Counsel’s des-
ignee, will notify the requester either
that:

(i) the request for clearance has been
granted,;

(ii) the General Counsel or the Gen-
eral Counsel’s designee has decided to
recommend that the Commission pro-
hibit the requester’s participation; or

(iii) the General Counsel or the Gen-
eral Counsel’s designee is, for good
cause, extending the period for reach-
ing a determination on the request by
up to an additional ten business days.

(8) Participation of Partners or Associ-
ates of Former Employees. (i) If a former
employee is prohibited from partici-
pating in a proceeding or investigation
by virtue of having worked on the mat-
ter personally and substantially while
a Commission employee, no partner or
legal or business associate of that indi-
vidual may participate except after fil-
ing with the Secretary of the Commis-
sion an affidavit attesting that:

(A) The former employee will not
participate in the proceeding or inves-
tigation in any way, directly or indi-
rectly (and describing how the former
employee will be screened from partici-
pating);

(B) The former employee will not
share in any fees resulting from the
participation;

(C) Everyone who intends to partici-
pate is aware of the requirement that
the former employee be screened;

(D) The client(s) have been informed;
and

(E) The matter was not brought to
the participant(s) through the active
solicitation of the former employee.

(ii) If the Commission finds that the
screening measures being taken are un-
satisfactory or that the matter was
brought to the participant(s) through
the active solicitation of the former
employee, the Commission will notify
the participant(s) to cease the rep-
resentation immediately.

(9) Effect on Other Standards. The re-
strictions and procedures in this sec-
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tion are intended to apply in lieu of re-
strictions and procedures that may be
adopted by any state or jurisdiction,
insofar as such restrictions and proce-
dures apply to appearances or partici-
pation in Commission proceedings or
investigations. Nothing in this section
supersedes other standards of conduct
applicable under paragraph (e) of this
section. Requests for advice about this
section, or about any matter related to
other applicable rules and standards of
ethical conduct, shall be directed to
the Office of the General Counsel.

(c) Public Disclosure. Any request for
clearance filed by a former member or
employee pursuant to this section, as
well as any written response, are part
of the public records of the Commis-
sion, except for information exempt
from disclosure under §4.10(a) of this
chapter. Information identifying the
subject of a nonpublic Commission in-
vestigation will be redacted from any
request for clearance or other docu-
ment before it is placed on the public
record.

(d) Notice of appearance. Any attorney
desiring to appear before the Commis-
sion or an Administrative Law Judge
on behalf of a person or party shall file
with the Secretary of the Commission
a written notice of appearance, stating
the basis for eligibility under this sec-
tion and including the attorney’s juris-
diction of admission/qualification, at-
torney identification number, if appli-
cable, and a statement by the appear-
ing attorney attesting to his/her good
standing within the legal profession.
No other application shall be required
for admission to practice, and no reg-
ister of attorneys will be maintained.

(e) Standards of conduct; disbarment.
(1) All attorneys practicing before the
Commission shall conform to the
standards of ethical conduct required
by the bars of which the attorneys are
members.

(2) If for good cause shown, the Com-
mission shall be of the opinion that
any attorney is not conforming to such
standards, or that he has been other-
wise guilty of conduct warranting dis-
ciplinary action, the Commission may
issue an order requiring such attorney
to show cause why he should not be
suspended or disbarred from practice
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before the Commission. The alleged of-
fender shall be granted due opportunity
to be heard in his own defense and may
be represented by counsel. Thereafter,
if warranted by the facts, the Commis-
sion may issue against the attorney an
order of reprimand, suspension, or dis-
barment.

[32 FR 8456, June 13, 1967, as amended at 40
FR 15235, Apr. 4, 1975; 41 FR 16453, Apr. 19,
1976; 46 FR 26295, May 12, 1981; 48 FR 44767,
Sept. 30, 1983; 50 FR 50781, Dec. 12, 1985; 50 FR
53306, Dec. 31, 1985; 56 FR 44139, Sept. 27, 1991;
58 FR 40737, July 30, 1993; 63 FR 15758, Apr. 1,
1998; 64 FR 14830, Mar. 29, 1999; 66 FR 13645,
Mar. 7, 2001; 66 FR 64143, Dec. 12, 2001]

§4.2 Requirements as to form, and fil-
ing of documents other than cor-
respondence.

(a) Filing. (1) Except as otherwise pro-
vided, all documents submitted to the
Commission, including those addressed
to the Administrative Law Judge, shall
be filed with the Secretary of the Com-
mission; Provided, however, That infor-
mal applications or requests may be
submitted directly to the official in
charge of any Bureau, Division, or Of-
fice of the Commission, or to the Ad-
ministrative Law Judge.

(2) Documents submitted to the Com-
mission in response to a Civil Inves-
tigative Demand under section 20 of
the FTC Act shall be filed with the cus-
todian or deputy custodian named in
the demand.

(b) Title. Documents shall clearly
show the file or docket number and
title of the action in connection with
which they are filed.

(c) Paper and electronic copies of and
service of filings before the Commission,
and of filings before an ALJ in adjudica-
tive proceedings. (1) Except as otherwise
provided, each document filed before
the Commission, whether in an adju-
dicative or a nonadjudicative pro-
ceeding, shall be filed with Secretary
of the Commission, and shall include a
paper original, twelve (12) paper copies,
and an electronic copy (in ASCII for-
mat, WordPerfect, or Microsoft Word).
Except as otherwise provided, each doc-
ument filed by a party in an adjudica-
tive proceeding before an ALJ shall be
filed with the Secretary of the Com-
mission, and shall include a paper
original, one (1) paper copy and an elec-
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tronic copy (in ASCII format, Word-
Perfect, or Microsoft Word).

(2) The first page of the paper origi-
nal of each such document shall be
clearly labeled either public, or in cam-
era or confidential. If the document is
labeled in camera or confidential, it
must include as an attachment either a
motion requesting in camera or other-
wise confidential treatment, in the
form prescribed by §3.45(b), or a copy of
a Commission, ALJ, or federal court
order granting such treatment. The
document must also include as a sepa-
rate attachment a set of only those
pages of the document on which the in
camera or otherwise confidential mate-
rial appears.

(3) The electronic copy of each such
public document shall be filed by e-
mail, as the Secretary shall direct, in a
manner that is consistent with tech-
nical standards, if any, that the Judi-
cial Conference of the United States es-
tablishes, except that the electronic
copy of each such document containing
in camera or otherwise confidential ma-
terial shall be placed on a diskette so
labeled, which shall be physically at-
tached to the paper original, and not
transmitted by e-mail. The electronic
copy of all documents shall include a
certification by the filing party that
the copy is a true and correct copy of
the paper original, and that a paper
copy with an original signature is
being filed with the Secretary of the
Commission on the same day by other
means.

(4) A paper copy of each such docu-
ment in an adjudicative proceeding
shall be served by the party filing the
document or person acting for that
party on all other parties pursuant to
§4.4, at or before the time the paper
original is filed.

(d) Paper and electronic copies of all
other documents filed with the Commis-
sion. Except as otherwise provided,
each document to which paragraph (c)
of this section does not apply, such as
public comments in Commission pro-
ceedings, may be filed with the Com-
mission in either paper or electronic
form. If such a document contains non-
public information, it must be filed in
paper form with the Secretary of the
Commission, and the first page of the
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document must be clearly labeled con-
fidential. If the document does not con-
tain any nonpublic information, it may
instead be filed in electronic form (in
ASCII format, WordPerfect, or Micro-
soft Word) by e-mail, as the Commis-
sion or the Secretary may direct.

(e) Form. (1) Documents filed with the
Secretary of the Commission, other
than briefs in support of appeals from
initial decisions, shall be printed, type-
written, or otherwise processed in per-
manent form and on good unglazed
paper. A motion or other paper filed in
an adjudicative proceeding shall con-
tain a caption setting forth the title of
the case, the docket number, and a
brief descriptive title indicating the
purpose of the paper.

(2) Briefs filed on an appeal from an
initial decision shall be in the form
prescribed by §3.52(e).

(f) Signature. (1) The original of each
document filed shall have a hand
signed signature by an attorney of
record for the party, or in the case of
parties not represented by counsel, by
the party itself, or by a partner if a
partnership, or by an officer of the
party if it is a corporation or an unin-
corporated association.

(2) Signing a document constitutes a
representation by the signer that he or
she has read it; that to the best of his
or her knowledge, information, and be-
lief, the statements made in it are
true; that it is not interposed for delay;
and that to the best of his or her
knowledge, information, and belief, it
complies with the rules in this part. If
a document is not signed or is signed
with intent to defeat the purpose of
this section, it may be stricken as
sham and false and the proceeding may
go forward as though the document had
not been filed.

(g) Authority to reject documents for fil-
ing. The Secretary of the Commission
may reject a document for filing that
fails to comply with the Commission’s
rules. In cases of extreme hardship, the
Secretary may excuse compliance with
a rule regarding the filing of docu-
ments if the Secretary determines that
the non-compliance would not interfere
with the functions of the Commission.

[66 FR 17632, Apr. 3, 2001; 66 FR 20527, Apr. 23,
2001]
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§4.3 Time.

(a) Computation. Computation of any
period of time prescribed or allowed by
the rules in this chapter, by order of
the Commission or an Administrative
Law Judge, or by any applicable stat-
ute, shall begin with the first business
day following that on which the act,
event, or development initiating such
period of time shall have occurred.
When the last day of the period so com-
puted is a Saturday, Sunday, or na-
tional holiday, or other day on which
the office of the Commission is closed,
the period shall run until the end of
the next following business day. When
such period of time, with the inter-
vening Saturdays, Sundays, and na-
tional holidays counted, is seven (7)
days or less, each of the Saturdays,
Sundays, and such holidays shall be ex-
cluded from the computation. When
such period of time, with the inter-
vening Saturdays, Sundays, and na-
tional holidays counted, exceeds seven
(7) days, each of the Saturdays, Sun-
days, and such holidays shall be in-
cluded in the computation.

(b) Extensions. For good cause shown,
the Administrative Law Judge may, in
any proceeding before him, extend any
time limit prescribed or allowed by the
rules in this chapter or by order of the
Commission or the Administrative Law
Judge, except those governing the fil-
ing of interlocutory appeals and initial
decisions and those expressly requiring
Commission action. Except as other-
wise provided by law, the Commission,
for good cause shown, may extend any
time limit prescribed by the rules in
this chapter or by order of the Commis-
sion or an Administrative Law Judge:
Provided, however, That in a proceeding
pending before an Administrative Law
Judge, any motion on which he may
properly rule shall be made to him.
Notwithstanding the above, where a
motion to extend is made after the ex-
piration of the specified period, the Ad-
ministrative Law Judge or the Com-
mission may consider the motion
where the untimely filing was the re-
sult of excusable neglect.

(c) Additional time after service by mail.
Whenever a party in an adjudicative
proceeding under part 3 of the rules is
required or permitted to do an act
within a prescribed period after service
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of a paper upon it and the paper is
served by first-class mail pursuant to
§4.4(a)(3) or §4.4(b), 3 days shall be
added to the prescribed period.

(d) Date of filing. Documents must be
received in the office of the Secretary
of the Commission by 5:00 p.m. Eastern
time to be deemed filed that day. Any
documents received by the agency after
5:00 p.m. will be deemed filed the fol-
lowing business day.

[32 FR 8456, June 13, 1967, as amended at 42
FR 30150, June 13, 1977; 50 FR 28097, July 10,
1985; 50 FR 53306, Dec. 31, 1985; 66 FR 17633,
Apr. 3, 2001]

§4.4 Service.

(a) By the Commission. (1) Service of
complaints, initial decisions, final or-
ders and other processes of the Com-
mission under 15 U.S.C. 45 may be ef-
fected as follows:

(1) By registered or certified mail. A
copy of the document shall be ad-
dressed to the person, partnership, cor-
poration or unincorporated association
to be served at his, her or its residence
or principal office or place of business,
registered or certified, and mailed;
service under this provision is com-
plete upon delivery of the document by
the Post Office; or

(i) By delivery to an individual. A
copy thereof may be delivered to the
person to be served, or to a member of
the partnership to be served, or to the
president, secretary, or other executive
officer or a director of the corporation
or unincorporated association to be
served; service under this provision is
complete upon delivery as specified
herein; or

(iii) By delivery to an address. A copy
thereof may be left at the principal of-
fice or place of business of the person,
partnership, corporation, or unincor-
porated association, or it may be left
at the residence of the person or of a
member of the partnership or of an ex-
ecutive officer or director of the cor-
poration, or unincorporated associa-
tion to be served; service under this
provision is complete upon delivery as
specified herein.

(2) All other orders and notices, in-
cluding subpoenas, orders requiring ac-
cess, orders to file annual and special
reports, and notices of default, may be
served by any method reasonably cer-
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tain to inform the affected person,
partnership, corporation or unincor-
porated association, including any
method specified in paragraph (a)1),
except that civil investigative demands
may only be served in the manner pro-
vided by section 20(c)(7) of the FTC Act
(in the case of service on a partnership,
corporation, association, or other legal
entity) or section 20(c)(8) of the FTC
Act (in the case of a natural person).
Service under this provision is com-
plete upon delivery by the Post Office
or upon personal delivery.

(3) All documents served in adjudica-
tive proceedings under the Commis-
sion’s Rules of Practice, 16 CFR Part 3,
other than complaints and initial, in-
terlocutory, and final decisions and or-
ders, may be served by personal deliv-
ery (including delivery by courier), or
by first-class mail, and shall be deemed
served on the day of personal delivery
or the day of mailing.

(4) When a party has appeared in a
proceeding by an attorney, service on
that individual of any document per-
taining to the proceeding other than a
complaint shall be deemed service upon
the party. However, service of those
documents specified in paragraph (a)(1)
of this section shall first be attempted
in accordance with the provision of
paragraphs (a)(1) (i), (ii), and (iii) of
this section.

(b) By other parties. Service of docu-
ments by parties other than the Com-
mission shall be by delivering copies
thereof as follows: Upon the Commis-
sion, by personal delivery (including
delivery by courier) or delivery by
first-class mail to the Office of the Sec-
retary of the Commission and, in adju-
dicative proceedings under the Com-
mission’s Rules of Practice, 16 CFR
Part 3, to the lead complaint counsel,
the Assistant Director in the Bureau of
Competition, the Associate Director in
the Bureau of Consumer Protection, or
the Director of the Regional Office of
complaint counsel, with a copy to the
Administrative Law Judge. Upon a
party other than the Commission or
Commission counsel, service shall be
by personal delivery (including deliv-
ery by courier) or delivery by first-
class mail with a copy to the Adminis-
trative Law Judge. If the party is an
individual or partnership, delivery
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shall be to such individual or a member
of the partnership; if a corporation or
unincorporated association, to an offi-
cer or agent authorized to accept serv-
ice of process therefor. Personal serv-
ice includes handling the document to
be served to the individual, partner, of-
ficer, or agent; leaving it at his or her
office with a person in charge thereof;
or, if there is no one in charge or if the
office is closed or if the party has no
office, leaving it at his or her dwelling
house or usual place of abode with
some person of suitable age and discre-
tion then residing therein. Documents
served in adjudicative proceedings
under part 3 of the Commission’s Rules
of Practice shall be deemed served on
the day of personal service or the day
of mailing. All other documents shall
be deemed served on the day of per-
sonal service or on the day of delivery
by the Post Office.

(c) Proof of service. In an adjudicative
proceeding under the Commission’s
Rules of Practice, 16 CFR Part 3, pa-
pers presented for filing shall contain
proof of service in the form of a state-
ment of the date and manner of service
and of the names of the persons served,
certified by the person who made serv-
ice. Proof of service must appear on or
be affixed to the papers filed.

[60 FR 28097, July 10, 1985, as amended at 66
FR 17633, Apr. 3, 2001; 66 FR 20527, Apr. 23,
2001]

§4.5 Fees.

(a) Deponents and witnesses. Any per-
son compelled to appear in person in
response to subpoena shall be paid the
same fees and mileage as are paid wit-
nesses in the courts of the United
States.

(b) Presiding officers. Officers before
whom depositions are taken shall be
entitled to the same fees as are paid for
like services in the courts of the
United States.

(c) Responsibility. The fees and mile-
age referred to in this section shall be
paid by the party at whose instance de-
ponents or witnesses appear.

[32 FR 8456, June 13, 1967]

§4.6 Cooperation with other agencies.

It is the policy of the Commission to
cooperate with other governmental
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agencies to avoid unnecessary overlap-
ping or duplication of regulatory func-
tions.

[32 FR 8456, June 13, 1967]

§4.7 Ex parte communications.

(a) Definitions. For purposes of this
section, ex parte communication means
an oral or written communication not
on the public record with respect to
which reasonable prior notice to all
parties is not given, but it shall not in-
clude requests for status reports on any
matter or proceeding.

(b) Prohibited ex parte communications.
While a proceeding is in adjudicative
status within the Commission, except
to the extent required for the disposi-
tion of ex parte matters as authorized
by law:

(1) No person not employed by the
Commission, and no employee or agent
of the Commission who performs inves-
tigative or prosecuting functions in ad-
judicative proceedings, shall make or
knowingly cause to be made to any
member of the Commission, or to the
Administrative Law Judge, or to any
other employee who is or who reason-
ably may be expected to be involved in
the decisional process in the pro-
ceeding, an ex parte communciation
relevant to the merits of that or a fac-
tually related proceeding; and

(2) No member of the Commission,
the Administrative Law Judge, or any
other employee who is or who reason-
ably may be expected to be involved in
the decisional process in the pro-
ceeding, shall make or knowingly
cause to be made to any person not em-
ployed by the Commission, or to any
employee or agent of the Commission
who performs investigative or pros-
ecuting functions in adjudicative pro-
ceedings, an exr parte communication
relevant to the merits of that or a fac-
tually related proceeding.

(c) Procedures. A Commissioner, the
Administrative Law Judge or any
other employee who is or who may rea-
sonably be expected to be involved in
the decisional process who receives or
who make or knowingly causes to be
made, a communication prohibited by
paragraph (b) of this section shall
promptly provide to the Secretary of
the Commission:

(1) All such written communications;
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(2) Memoranda stating the substance
of and circumstances of all such oral
communications; and

(3) All written responses, and memo-
randa stating the substance of all oral
responses, to the materials described in
paragraphs (c¢) (1) and (2) of this sec-
tion. The Secretary shall make rel-
evant portions of any such materials
part of the public record of the Com-
mission, pursuant to §4.9, and place
them in the docket binder of the pro-
ceeding to which it pertains, but they
will not be considered by the Commis-
sion as part of the record for purposes
of decision unless introduced into evi-
dence in the proceeding. The Secretary
shall also send copies of the materials
to or otherwise notify all parties to the
proceeding.

(d) Sanctions. (1) Upon receipt of an ex
parte communication knowingly made
or knowingly caused to be made by a
party and prohibited by paragraph (b)
of this section, the Commission, Ad-
ministrative Law Judge, or other em-
ployee presiding over the proceeding
may, to the extent consistent with the
interests of justice and the policy of
the underlying statutes administered
by the Commission, require the party
to show cause why his claim or interest
in the proceeding should not be dis-
missed, denied, disregarded, or other-
wise adversely affected on account of
such violation. The Commission may
take such action as it considers appro-
priate, including but not limited to, ac-
tion under §4.1(e)(2) and 5 U.S.C. 556(d).

(2) A person, not a party to the pro-
ceeding who knowingly makes or
causes to be made an ex parte commu-
nication prohibited by paragraph (b) of
this section shall be subject to all sanc-
tions provided herein if he subse-
quently becomes a party to the pro-
ceeding.

(e) The prohibitions of this section
shall apply in an adjudicative pro-
ceeding from the time the Commission
votes to issue a complaint pursuant to
§3.11, to conduct adjudicative hearings
pursuant to §3.13, or to issue an order
to show cause pursuant to §3.72(b), or
from the time an order by a U.S. court
of appeals remanding a Commission de-
cision and order for further proceedings
becomes effective, until the time the
Commission votes to enter its decision
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in the proceeding and the time per-
mitted by §3.55 to seek reconsideration
of that decision has elapsed. For pur-
poses of this section, an order of re-
mand by a U.S. court of appeals shall
be deemed to become effective when
the Commission determines not to file
a petition for a writ of certiorari, or
when the time for filing such a petition
has expired without a petition having
been filed, or when such a petition has
been denied. If a petition for reconsid-
eration of a Commission decision is
filed pursuant to §3.55, the provisions
of this section shall apply until the
time the Commission votes to enter an
order disposing of the petition. In addi-
tion, the prohibitions of this section
shall apply with respect to communica-
tions concerning an application for
stay filed with the Commission pursu-
ant to §3.56 from the time that the ap-
plication is filed until its disposition.
(f) The prohibitions of paragraph (b)
of this section do not apply to a com-
munication occasioned by and con-
cerning a nonadjudicative function of
the Commission, including such func-
tions as the initiation, conduct, or dis-
position of a separate investigation,
the issuance of a complaint, or the ini-
tiation of a rulemaking or other pro-
ceeding, whether or not it involves a
party already in an adjudicative pro-
ceeding; preparations for judicial re-
view of a Commission order; a pro-
ceeding outside the scope of §3.2, in-
cluding a matter in state or federal
court or before another governmental
agency; a nonadjudicative function of
the Commission, including but not lim-
ited to an obligation under §4.11 or a
communication with Congress; or the
disposition of a consent settlement
under §3.25 concerning some or all of
the charges involved in a complaint
and executed by some or all respond-
ents. The Commission, at its discretion
and under such restrictions as it may
deem appropriate, may disclose to the
public or to respondent(s) in a pending
adjudicative proceeding a communica-
tion made exempt by this paragraph
from the prohibitions of paragraph (b)
of this section, however, when the
Commission determines that the inter-
ests of justice would be served by the
disclosure. The prohibitions of para-
graph (b) of this section also do not
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apply to a communication between any
member of the Commission, the Ad-
ministrative Law Judge, or any other
employee who is or who reasonably
may be expected to be involved in the
decisional process, and any employee
who has been directed by the Commis-
sion or requested by an individual
Commissioner or Administrative Law
Judge to assist in the decision of the
adjudicative proceeding. Such em-
ployee shall not, however, have per-
formed an investigative or prosecuting
function in that or a factually related
proceeding.

[42 FR 43974, Sept. 1, 1977, as amended at 44
FR 40637, July 12, 1979; 46 FR 32435, June 23,
1981; 50 FR 53306, Dec. 31, 1985; 51 FR 36802,
Oct. 16, 1986; 57 FR 10805, Mar. 31, 1992; 60 FR
37748, July 21, 1995; 60 FR 67325, Dec. 29, 1995]

§4.8 Costs for obtaining Commission
records.

(a) Definitions. For the purpose of this
section:

(1) The term search includes all time
spent looking, manually or by auto-
mated means, for material that is re-
sponsive to a request, including page-
by-page or line-by-line identification of
material within documents.

(2) The term duplication refers to the
process of making a copy of a docu-
ment in order to respond to a request
for Commission records.

(3) The term review refers to the ex-
amination of documents located in re-
sponse to a request to determine
whether any portion of such documents
may be withheld, and the reduction or
other processing of documents for dis-
closure. Review does not include time
spent resolving general legal or policy
issues regarding the release of the doc-
ument.

(4) The term direct costs means ex-
penditures that the Commission actu-
ally incurs in processing requests. Not
included in direct costs are overhead
expenses such as costs of document re-
view facilities or the costs of heating
or lighting such a facility or other fa-
cilities in which records are stored.
The direct costs of specific services are
set forth in §4.8(b)(6).

(b) Fees. User fees pursuant to 31
U.S.C. 483(a) and 5 U.S.C. 552(a) shall be
charged according to this paragraph.
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(1) Commercial use requesters. Commer-
cial use requesters will be charged for
the direct costs to search for, review,
and duplicate documents. A commer-
cial use requester is a requester who
seeks information for a use or purpose
that furthers the commercial, trade, or
profit interests of the requester or the
person on whose behalf the request is
made.

(2) Educational requesters, non-commer-
cial scientific institution requesters, and
representative of the mnews media. Re-
questers in these categories will be
charged for the direct costs to dupli-
cate documents, excluding charges for
the first 100 pages. An educational insti-
tution is a preschool, a public or private
elementary or secondary school, an in-
stitution of graduate higher education,
an institution of undergraduate higher
education, an institution of profes-
sional education, and an institution of
vocational education, which operates a
program or programs of scholarly re-
search. A non-commercial scientific insti-
tution is an institution that is not oper-
ated on a commercial basis as that term
is referenced in paragraph (b)(1) of this
section, and that is operated solely to
conduct scientific research the results
of which are not intended to promote
any particular product or industry. A
representative of the news media is any
person actively gathering news for an
entity that is organized and operated
to publish or broadcast news to the
public. News means information that is
about current events or that would be
of current interest to the public.

(38) Other requesters. Other requesters
will be charged for the direct costs to
search for and duplicate documents, ex-
cept that the first 100 pages of duplica-
tion and the first two hours of search
time shall be furnished without charge.

(4) Waiver of small charges. Notwith-
standing the provisions of paragraphs
(b)), (2), and (3) of this section,
charges will be waived if the total
chargeable fees for a request do not ex-
ceed $14.00.

(5) Materials available without charge.
These provisions do not apply to recent
Commission decisions and other mate-
rials that may be made available to all
requesters without charge while sup-
plies last.
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(6) Schedule of direct costs. The fol-
lowing uniform schedule of fees applies

Paper Fees:
Paper copy (up to 8.5"x14").
Reproduced by Commission
Reproduced by Requester

Microfiche Fees:
Film Copy—Paper to 16mm film
Fiche Copy—Paper to 105mm fiche

Film Copy—Duplication of existing 100 ft.
Fiche Copy—Duplication of existing 105mm fiche

Paper Copy—Converting existing 16mm
sion by Commission Staff).

Paper Copy—Converting existing 105mm fiche to paper (Conver-

sion by Commission Staff).
Film Cassettes

Electronic Services:

Converting paper into electronic format (scanning)

Computer programming

Other Fees:
Computer Tape
Certification ....
Express Mail

Search and Review Fees

Agency staff is divided into three
categories: clerical, attorney/econo-
mist, and other professional. Fees for
search and review are assessed on a
quarter-hourly basis, and are deter-
mined by identifying the category into
which the staff member(s) conducting
the search or review belong(s), deter-
mining the average quarter-hourly
wages of all staff members within that
category, and adding 16 percent to re-
flect the cost of additional benefits ac-
corded to government employees. The
exact fees are calculated and an-
nounced periodically and are available
from the Consumer Response Center,
Federal Trade Commission, 600 Penn-
sylvania Avenue, NW., Washington, DC
20580; (202) 326-2222.

(c) Information to determine fees. Each
request for records shall set forth
whether the request is made for other
than commercial purposes and whether
the requester is an educational institu-
tion, a noncommercial scientific insti-
tution, or a representative of the news
media. The deciding official (as des-
ignated by the General Counsel) ini-
tially, or the General Counsel on ap-
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to records held by all constituent units
of the Commission:

$0.14 per page.
0.05 per page.

0.04 per frame.
0.08 per frame.
9.50 per roll.
0.26 per fiche.
0.26 per page.

roll of 16mm film

film to paper (Conver-
0.23 per page.

2.00 per cassette.

2.50 per page.
8.00 per qtr. hour.

18.50 each.

10.35 each.

3.50 for first pound
and

3.67 for each addi-
tional pound (up to
$15.00).

peal, will use this information, any ad-
ditional information provided by the
requester, and any other relevant in-
formation to determine the appropriate
fee category in which to place the re-
quester.

(d) Agreement to pay fees. (1) Each re-
quest that does not contain an applica-
tion for a fee waiver shall specifically
indicate the requester’s willingness ei-
ther:

(i) To pay, in accordance with §4.8(b)
of these rules, whatever fees may be
charged for processing the request; or

(ii) A willingness to pay such fees up
to a specified amount.

(2) BEach request that contains an ap-
plication for a fee waiver must specifi-
cally indicate:

(i) The requester’s willingness to pay,
in accordance with §4.8(b) of the rules,
whatever fees may be charged for proc-
essing the request;

(ii) The requester’s willingness to pay
fees up to a specified amount; or

(iii) That the requester is not willing
to pay fees if the waiver is not granted.

(3) If the agreement required by this
section is absent, and if the estimated
fees exceed $25.00, the requester will be
advised of the estimated fees and the
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request will not be processed until the
requester agrees to pay such fees.

(e) Public interest fee waivers—(1) Pro-
cedures. A requester may apply for a
waiver of fees. The requester shall ex-
plain why a waiver is appropriate
under the standards set forth in this
paragraph. The application shall also
include a statement, as provided by
paragraph (d) of this section, of wheth-
er the requester agrees to pay costs if
the waiver is denied. The deciding offi-
cial (as designated by the General
Counsel) initially, or the General Coun-
sel on appeal, will rule on applications
for fee waivers.

(2) Standards. (i) The first require-
ment for a fee waiver is that disclosure
will likely contribute significantly to
public understanding of the operations
or activities of the government. This
requirement shall be met if:

(A) The subject matter of the re-
quested information concerns the oper-
ations or activities of the Federal gov-
ernment;

(B) The disclosure is likely to con-
tribute to an understanding of these
operations or activities;

(C) The understanding to which dis-
closure is likely to contribute is the
understanding of the public at large, as
opposed to the understanding of the in-
dividual requester or a narrow segment
of interested persons; and

(D) The likely contribution to public
understanding will be significant.

(ii) The second requirement for a fee
waiver is that the request not be pri-
marily in the commercial interest of
the requester. Satisfaction of this re-
quirement shall be determined by con-

sidering:
(A) Whether the requester has a com-
mercial interest that would be

furthered by the requested disclosure;
and

(B) If so, whether the public interest
in disclosure is outweighed by the iden-
tified commercial interest of the re-
quester so as to render the disclosure
primarily in the requester’s commer-
cial interest.

(f) Unsuccessful searches. Charges may
be assessed for search time even if the
agency fails to locate any responsive
records or if it locates only records
that are determined to be exempt from
disclosure.
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(g) Aggregating requests. If the decid-
ing official (as designated by the Gen-
eral Counsel) initially, or the General
Counsel on appeal, reasonably believes
that a requester, or a group of request-
ers acting in concert, is attempting to
evade an assessment of fees by dividing
a single request into a series of smaller
requests, the requests may be aggre-
gated and fees charged accordingly.

(h) Advance payment. If the deciding
official (as designated by the General
Counsel) initially, or the General Coun-
sel on appeal, estimates or determines
that allowable charges that a requester
may be required to pay are likely to
exceed $250.00, or if the requester has
previously failed to pay a fee within 30
days of the date of billing, the re-
quester may be required to pay some or
all of the total estimated charge in ad-
vance. Further, the requester may be
required to pay all unpaid bills, includ-
ing accrued interest, prior to proc-
essing the request.

(i) Means of payment. Payment shall
be made by check or money order pay-
able to the Treasury of the United
States.

(j) Interest charges. The Commission
will begin assessing interest charges on
an unpaid bill starting on the 31st day
following the day on which the bill was
sent. Interest will accrue from the date
of the billing, and will be calculated at
the rate prescribed in 31 U.S.C. 3717.

(k) Effect of the Debt Collection Act of
1982 (Pub. L. 97-365) The Commission
may pursue repayment, where appro-
priate, by employing the provisions of
the Debt Collection Act, Public Law
97-365), including disclosure to con-
sumer reporting agencies and use of
collection agencies.

[67 FR 10806, Mar. 31, 1992, as amended at 63
FR 45646, Aug. 26, 1998; 64 FR 3012, Jan. 20,
1999; 66 FR 64144, Dec. 12, 2001]

§4.9 The public record.

(a) General. (1) Materials on the pub-
lic record of the Commission are avail-
able for public inspection and copying
either routinely or upon request.

(2) Materials that are exempt from
mandatory public disclosure, or are
otherwise not available from the Com-
mission’s public record, may be made
available for inspection and copying
only upon request under the procedures
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set forth in §4.11 of this part, or as pro-
vided in §§4.10 (d) through (g), 4.13, and
4.15(b)(3) of this part, or by the Com-
mission.

(3) Location. All of the public records
of the Commission are available for in-
spection at the principal office of the
Commission on each business day from
9 a.m. to 5 p.m., and copies of some of
those records are available at the re-
gional offices on each business day
from 8:30 a.m. to 5 p.m. Copies of
records that the Commission is re-
quired to make available to the public
electronically, pursuant to 5 U.S.C.
5562(a)(2), may be obtained in that for-
mat from the Commission’s Web site
on the Internet, WWW.FTC.GOV.

(4) Copying of public records—(i) Proce-
dures. Reasonable facilities for copying
public records are provided at each of-
fice of the Commission. Subject to ap-
propriate limitations and the avail-
ability of facilities, any person may
copy public records available for in-
spection at each of those offices. Fur-
ther, the agency will provide copies to
any person upon request. Written re-
quests for copies of public records shall
be addressed to the Supervisor, Con-
sumer Response Center, and shall
specify as clearly and accurately as
reasonably possible the records desired.
For records that cannot be specified
with complete clarity and particu-
larity, requesters shall provide descrip-
tions sufficient to enable qualified
Commission personnel to locate the
records sought. In any instance, the
Commission, the Supervisor of the Con-
sumer Response Center, the General
Counsel, the deciding official (as des-
ignated by the General Counsel), or the
official in charge of each office may
prohibit the use of Commission facili-
ties to produce more than one copy of
any public record, and may refuse to
permit the use of such facilities for
copying records that have been pub-
lished or are publicly available at
places other than the offices of the
Commission.

(ii) Costs; agreement to pay costs. Re-
questers will be charged search and du-
plication costs prescribed by Rule 4.8
for requests under this section. All re-
quests shall include a statement of the
information needed to determine fees,
as provided by §4.8(c), and an agree-
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ment to pay fees (or a statement that
the requester will not pay fees if a fee
waiver is denied), as provided by
§4.8(d). Requests may also include an
application for a fee waiver, as pro-
vided by §4.8(e). Advance payment may
be required, as provided by §4.8(h).

(iii) Records for sale at another govern-
ment agency. If requested materials are
available for sale at a another govern-
ment agency, the requester will not be
provided with copies of the materials
but will be advised to obtain them from
the selling agency.

(b) Categories. Except to the extent
material is confidential, as provided in
paragraph (c) of this section, the public
record of the Commission includes, but
is not necessarily limited to:

(1) Commission Organization and Proce-
dures (16 CFR part 0 and §§4.14 through
4.15, 4.17). (i) A current index of opin-
ions, orders, statements of policy and
interpretations, administrative staff
manuals, general instructions and
other public records of the Commis-
sion;

(ii) A current record of the final
votes of each member of the Commis-
sion in all matters of public record, in-
cluding matters of public record de-
cided by notational voting;

(iii) Descriptions of the Commission’s
organization, including descriptions of
where, from whom, and how the public
may secure information, submit docu-
ments or requests, and obtain copies of
orders, decisions and other materials;

(iv) Statements of the Commission’s
general procedures and policies and in-
terpretations, its nonadjudicative pro-
cedures, its rules of practice for adju-
dicative proceedings, and its miscella-
neous rules, including descriptions of
the nature and requirements of all for-
mal and informal procedures available,
and

(v) Reprints of the principal laws
under which the Commission exercises
enforcement or administrative respon-
sibilities.

(2) Industry Guidance (16 CFR 1.1-1.6).
(i) Any advice, advisory opinion or re-
sponse given and required to be made
public under §§1.4 and 2.41 (d) or (f) of
this chapter (whether by the Commis-
sion or the staff), together with a
statement of supporting reasons;
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(ii) Industry guides, digests of advi-
sory opinions and compliance advice
believed to be of interest to the public
generally and other administrative in-
terpretations;

(iii) Transcripts of hearings in all in-
dustry guide proceedings, as well as
written statements filed with or for-
warded to the Commission in connec-
tion with these proceedings; and

(iv) Petitions filed with the Sec-
retary of the Commission for the pro-
mulgation or issuance, amendment, or
repeal of industry guides.

(3) Rulemaking (16 CFR 1.7 through
1.26). (i) Petitions filed with the Sec-
retary of the Commission for the pro-
mulgation or issuance, amendment, or
repeal of rules or regulations within
the scope of §§1.7 and 1.21 of this chap-
ter, and petitions for exemptions;

(i) Notices and advance notices of
proposed rulemaking and rules and or-
ders issued in rulemaking proceedings;
and

(iii) Transcripts of hearings of all
rulemaking proceedings, as well as
written statements filed with or for-
warded to the Commission in connec-
tion with these proceedings.

(4) Investigations (16 CFR 2.7). (i) Peti-
tions to limit or quash compulsory
process and the rulings thereon, re-
quests for review by the full Commis-
sion of those rulings, and Commission
rulings on such requests; and

(ii) Closing letters in initial phase
and full phase investigations.

(5) Adjudicative proceedings, stay appli-
cations, requests to reopen, and litigated
orders. (16 CFR 2.51, 3.1 through 3.24, 3.31
through 3.56, 3.71 through 3.72, 4.7)—Ex-
cept for transcripts of matters heard in
camera pursuant to §3.45 and material
filed in camera pursuant to §§3.22, 3.24,
3.45, 3.46, 3.51 and 3.52,

(i) The versions of pleadings and
transcripts of prehearing conferences
to the extent made available under
§3.21(e), motions, certifications, orders,
and the transcripts of hearings (includ-
ing public conferences), testimony,
oral arguments, and other material
made a part thereof, and exhibits and
material received in evidence or made
a part of the public record in adjudica-
tive proceedings;

(ii) Initial decisions of administra-
tive law judges;
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(iii) Orders and opinions in interlocu-
tory matters;

(iv) Final orders and opinions in ad-
judications, and rulings on stay appli-
cations, including separate statements
of Commissioners;

(v) Petitions for reconsideration, and
answers thereto, filed pursuant to
§3.55;

(vi) Applications for stay, answers
thereto, and replies, filed pursuant to
§3.56;

(vii) Petitions, applications, plead-
ings, briefs, and other records filed by
the Commission with the courts in con-
nection with adjudicative, injunctive,
enforcement, compliance, and con-
demnation proceedings, and in connec-
tion with judicial review of Commis-
sion actions, and opinions and orders of
the courts in disposition thereof;

(viii) Records of er parte communica-
tions in adjudicative proceedings and
stay applications;

(ix) Petitions to reopen proceedings
and orders to determine whether orders
should be altered, modified, or set
aside in accordance with §2.51; and

(x) Decisions reopening proceedings,
and orders to show cause under §3.72.

(6) Consent Agreements (16 CFR 2.31
through 2.34, 3.25). (i) Agreements con-
taining orders, after acceptance by the
Commission pursuant to §§2.3¢ and
3.25(f) of this chapter;

(ii) Comments and other materials
filed or placed on the public record
under §§2.34 and 3.25(f) concerning pro-
posed consent agreements and related
orders; and

(iii) Decisions and orders issued and
served under §§2.34 and 3.25(f), includ-
ing separate statements of Commis-
sioners.

(7)) Compliance/Enforcement (16 CFR
2.33, 2.41). (i) Reports of compliance
filed pursuant to the rules in this chap-
ter or pursuant to a provision in a
Commission order and supplemental
materials filed in connection with
these reports, except for reports of
compliance, and supplemental mate-
rials filed in connection with Commis-
sion orders requiring divestitures or es-
tablishment of business enterprises of
facilities, which are confidential until
the last divestiture or establishment of
a business enterprise or facility, as re-
quired by a particular order, has been
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finally approved by the Commission,
and staff letters to respondents advis-
ing them that their compliance reports
do not warrant any further action. At
the time each such report is submitted
the filing party may request confiden-
tial treatment in accordance with
paragraph (c) of this section and the
General Counsel or the General Coun-
sel’s designee will pass upon such re-
quest in accordance with that para-
graph;

(ii) Materials required to be made
public under 16 CFR 2.41(f) in connec-
tion with applications for approval of
proposed divestitures, acquisitions or
similar transactions subject to Com-
mission review under outstanding or-
ders.

(8) Access to Documents and Meetings
(16 CFR 4.8, 4.11, 4.13, 4.15). (i) Letters
requesting access to Commission
records pursuant to §4.11(a) of this
chapter and the Freedom of Informa-
tion Act, 5 U.S.C. 552, and letters
granting or denying such requests (not
including access requests and answers
thereto from the Congress or other
government agencies);

(ii) Announcements of Commission
meetings as required under the Sun-
shine Act, 5 U.S.C. 552b, including
records of the votes to close such meet-
ings;

(iii) Summaries or other explanatory
materials relating to matters to be
considered at open meetings made
available pursuant to §4.15(b)(3)

(iv) Commission minutes of open
meetings, and, to the extent they are
not exempt from mandatory public dis-
closure under the Sunshine Act or the
Freedom of Information Act, portions
of minutes or transcripts of closed
meetings; and

(v) A guide for requesting records or
information from the Commission, in-
cluding an index of all major informa-
tion systems, a description of major in-
formation and record locator systems
maintained by the Commission, and a
handbook for obtaining various types
and categories of public information.

(9) Standards of Conduct (16 CFR 5.5
through 5.6, 5.10 through 5.26, 5.31, 5.57
through 5.68). (i) Memoranda to staff
elaborating or clarifying standards de-
scribed in administative staff manuals
and part 5 of this subchapter.
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(10) Miscellaneous (Press Releases,
Clearance Requests, Reports Filed by or
with the Commission, Continuing Guaran-
ties, Registered Identification Numbers).
(i) Releases by the Commission’s Office
of Public Affairs supplying information
concerning the activities of the Com-
mission;

(ii) Applications under §4.1(b)(2) of
this chapter for clearance or authoriza-
tion to appear or participate in a pro-
ceeding or investigation and of the
Commission’s responses thereto;

(iii) Continuing guaranties filed
under the Wool, Fur, and Textile Acts;

(iv) Published reports by the staff or
by the Commission on economic sur-
veys and investigations of general in-
terest;

(v) Filings by the Commission or by
the staff in connection with pro-
ceedings before other federal agencies
or state or local government bodies;

(vi) Registration statements and an-
nual reports filed with the Commission
by export trade associations, and bul-
letins, pamphlets, and reports with re-
spect to such associations released by
the Commission;

(vii) The identities of holders of reg-
istered identification numbers issued
by the Commission pursuant to §1.32 of
this chapter;

(viii) The Commission’s annual re-
port submitted after the end of each
fiscal year, summarizing its work dur-
ing the year (available for inspection
at each of the offices of the Commis-
sion with copies obtainable from the
Superintendent of Documents, TU.S.
Government Printing Office, Wash-
ington, DC 20402) and any other annual
reports made to Congress on activities
of the Commission as required by law;

(ix) Records, as determined by the
General Counsel or his or her designee,
that have been released in response to
a request made under the Freedom of
Information Act, 5 U.S.C. 552, and
which, because of the nature of the
subject matter, have become or are
likely to become the subject of subse-
quent requests for substantially the
same records, except where some or all
of those records would be exempt from
disclosure under 5 U.S.C. 552 if re-
quested by another party;
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(x) A general index of the records re-
ferred to under paragraph (b)(10)(ix) of
this section;

(xi) Grants of early termination of
waiting periods published in accord-
ance with the Hart-Scott-Rodino
premerger notification provisions of
the Clayton Act, 15 U.S.C. 18a(b)(2);

(xii) Reports on appliance energy
consumption or efficiency filed with
the Commission pursuant to §305.8 of
this chapter;

(xiii) Annual filings by professional
boxing sanctioning organizations as re-
quired by the Muhammed Ali Boxing
Reform Act, 15 U.S.C. 6301 note, 6307a—
6307h;

(xiv) Other documents that the Com-
mission has determined to place on the
public record; and

(xv) Every amendment, revision, sub-
stitute, or repeal of any of the fore-
going items listed in §4.9(b)(1) through
(10) of this section.

(c) Confidentiality and in camera mate-
rial. (1) Persons submitting material to
the Commission described in this sec-
tion may designate that material or
portions of it confidential and request
that it be withheld from the public
record. All requests for confidential
treatment shall be supported by a
showing of justification in light of ap-
plicable statutes, rules, orders of the
Commission or its administrative law
judges, orders of the courts, or other
relevant authority. The General Coun-
sel or the General Counsel’s designee
will act upon such request with due re-
gard for legal constraints and the pub-
lic interest. No such material or por-
tions of material (including documents
generated by the Commission or its
staff containing or reflecting such ma-
terial or portions of material) will be
placed on the public record until the
General Counsel or the General Coun-
sel’s designee has ruled on the request
for confidential treatment and pro-
vided any prior notice to the submitter
required by law.

(2) Motions seeking in camera treat-
ment of material submitted in connec-
tion with a proceeding under part 3 of
these rules, except stay applications
under §3.56, shall be filed with the Ad-
ministrative Law Judge who is pre-
siding over the proceeding. Requests
for confidential treatment of material
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submitted in connection with a stay
application shall be made in accord-
ance with §4.9(c)(1).

(3) To the extent that any material
or portions of material otherwise fall-
ing within paragraph (b) of this section
contain information that is not re-
quired to be made public under §4.10 of
this part, the General Counsel or the
General Counsel’s designee may deter-
mine, with due regard for legal con-
straints and the public interest, to
withhold such materials from the pub-
lic record.

[60 FR 50779, Dec. 12, 1985, as amended at 57
FR 10805, Mar. 31, 1992; 59 FR 34970, July 8,
1994; 60 FR 37749, July 21, 1995; 63 FR 18820,
Apr. 16, 1998; 63 FR 32977, June 17, 1998; 63 FR
45647, Aug. 26, 1998; 64 FR 46269, Aug. 25, 1999;
66 FR 17633, Apr. 3, 2001; 66 FR 64144, Dec. 12,
2001]

§4.10 Nonpublic material.

(a) The following records and other
material of the Commission are not re-
quired to be made public pursuant to 5
U.S.C. 552.

(1) Records, except to the extent re-
quired to be disclosed under other laws
or regulations, related solely to the in-
ternal personnel rules and practices of
the Commission. This exemption ap-
plies to internal rules or instructions
to Commission personnel which must
be kept confidential in order to assure
effective performance of the functions
and activities for which the Commis-
sion is responsible and which do not af-
fect members of the public.

(2) Trade secrets and commercial or
financial information obtained from a
person and privileged or confidential.
As provided in section 6(f) of the Fed-
eral Trade Commission Act, 15 U.S.C.
46(f), this exemption applies to com-
petitively sensitive information, such
as costs or various types of sales statis-
tics and inventories. It includes trade
secrets in the nature of formulas, pat-
terns, devices, and processes of manu-
facture, as well as names of customers
in which there is a proprietary or high-
ly competitive interest.

(3) Interagency or intra-agency
memoranda or letters which would not
routinely be available by law to a pri-
vate party in litigation with the Com-
mission. This exemption preserves the
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existing freedom of Commission offi-
cials and employees to engage in full
and frank communication with each
other and with officials and employees
of other governmental agencies. This
exemption includes records of the de-
liberations of the Commission except
for the record of the final votes of each
member of the Commission in every
agency proceeding. It includes intra-
agency and interagency reports, memo-
randums, letters, correspondence, work
papers, and minutes of meetings, as
well as staff papers prepared for use
within the Commission or between the
Commission and other governmental
agencies. It also includes information
scheduled for public release, but as to
which premature release would be con-
trary to the public interest;

(4) Personnel and medical files and
similar files the disclosure of which
would constitute a clearly unwarranted
invasion of personal privacy except to
the extent such files or materials must
be disclosed under other laws or regula-
tions. This exemption applies to per-
sonnel and medical records and similar
records containing private or personal
information concerning any individual
which, if disclosed to any person other
than the individual concerned or his
designated legal representative with-
out his permission in writing, would
constitute a clearly unwarranted inva-
sion of personal privacy. Examples of
files exempt from disclosure include,
but are not limited to:

(i) The personnel records of the Com-
mission;

(ii) Files containing reports, records
or other material pertaining to indi-
vidual cases in which disciplinary or
other administrative action has been
or may be taken, including records of
proceedings pertaining to the conduct
or performance of duties by Commis-
sion personnel;

(5) Records or information compiled
for law enforcement purposes, but only
to the extent that production of such
law enforcement records or informa-
tion:

(i) Could reasonably be expected to
interfere with enforcement pro-
ceedings;

(ii) Would deprive a person of a right
to a fair trial or an impartial adjudica-
tion;
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(iii) Could reasonably be expected to
constitute an unwarranted invasion of
personal privacy;

(iv) Could reasonably be expected to
disclose the identity of a confidential
source, including a State, local, or for-
eign agency or authority or any pri-
vate institution that furnished infor-
mation on a confidential basis, and, in
the case of a record or information
compiled by a criminal law enforce-
ment authority in the course of a
criminal investigation, or by an agency
conducting a lawful national security
intelligence investigation, information
furnished by a confidential source;

(v) Would disclose techniques and
procedures for law enforcement inves-
tigations or prosecutions, or would dis-
close guidelines for law enforcement
investigations or prosecutions if such
disclosure could reasonably be ex-
pected to risk circumvention of the
law; or

(vi) Could reasonably be expected to
endanger the life or physical safety of
any individual.

(6) Information contained in or re-
lated to examination, operating, or
condition reports prepared by, on be-
half of, or for the use of an agency re-
sponsible for the regulation or super-
vision of financial institutions;

(7) Geological and geophysical infor-
mation and data, including maps, con-
cerning wells; and

(8) Material, as that term is defined
in section 21(a) of the Federal Trade
Commission Act, which is received by
the Commission:

(i) In an investigation, a purpose of
which is to determine whether any per-
son may have violated any provision of
the laws administered by the Commis-
sion; and

(ii) Which is provided pursuant to
any compulsory process under the Fed-
eral Trade Commission Act, 15 U.S.C.
41, et seq., or which is provided volun-
tarily in place of compulsory process in
such an investigation. See section 21(f)
of the Federal Trade Commission Act.

(9) Material, as that term is defined
in section 21(a) of the Federal Trade
Commission Act, which is received by
the Commission pursuant to compul-
sory process in an investigation, a pur-
pose of which is to determine whether
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any person may have violated any pro-
vision of the laws administered by the
Commission. See section 21(b)(3)(C) of
the Federal Trade Commission Act.

(10) Such other material of the Com-
mission as may from time to time be
designated by the Commission as con-
fidential pursuant to statute or Execu-
tive Order. This exempts from disclo-
sure any information that has been
designated nonpublic pursuant to cri-
teria and procedures prescribed by Ex-
ecutive Order and that has not been
subsequently declassified in accordance
with applicable procedures. The exemp-
tion also preserves the full force and ef-
fect of statutes that restrict public ac-
cess to specific government records or
material.

(11) Material in an investigation or
proceeding that involves a possible vio-
lation of criminal law, when there is
reason to believe that the subject of
the investigation or proceeding is not
aware of its pendency, and disclosure of
the existence of the investigation could
reasonably be expected to interfere
with enforcement proceedings. When a
request is made for records under
§4.11(a), the Commission may treat the
records as not subject to the require-
ments of the Freedom of Information
Act.

(b) With respect to information con-
tained in transcripts of Commission
meetings, the exemptions contained in
paragraph (a) of this section, except for
paragraphs (a)(3) and (a)(7) of this sec-
tion, shall apply; in addition, such in-
formation will not be made available if
it is likely to have any of the effects
described in 5 U.S.C. 552b (c)(b), (¢)(9),
or (¢)(10).

(c) Under section 10 of the Federal
Trade Commission Act, any officer or
employee of the Commission who shall
make public any information obtained
by the Commission, without its author-
ity, unless directed by a court, shall be
deemed guilty of a misdemeanor, and
upon conviction thereof, may be pun-
ished by a fine not exceeding five thou-
sand dollars ($5,000), or by imprison-
ment not exceeding 1 year, or by fine
and imprisonment, in the discretion of
the court.

(d) Except as provided in paragraphs
(f) or (g) of this section or in §4.11 (b),
(¢), (d), or (i), no material that is
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marked or otherwise identified as con-
fidential and that is within the scope of
§4.10(a)(8), and no material within the
scope of §4.10(a)(9) that is not other-
wise public, will be made available,
without the consent of the person who
produced the material, to any indi-
vidual other than a duly authorized of-
ficer or employee of the Commission or
a consultant or contractor retained by
the Commission who has agreed in
writing not to disclose the informa-
tion. All other Commission records
may be made available to a requester
under the procedures set forth in §4.11
or may be disclosed by the Commission
except where prohibited by law.

(e) Except as provided in paragraphs
(f) or (g) of this section or in §4.11 (b),
(c), (d), or (i), material not within the
scope of §4.10(a)(8) or §4.10(a)(9) that is
received by the Commission and is
marked or otherwise identified as con-
fidential may be disclosed only if it is
determined that the material is not
within the scope of §4.10(a)(2), and the
submitter is provided at least ten days’
notice of the intent to disclose the ma-
terial.

(f) Nonpublic material obtained by
the Commission may be disclosed to
persons other than the submitter in
connection with the taking of oral tes-
timony without the consent of the sub-
mitter only if the material or tran-
script is not within the scope of
§4.10(a)(2). If the material is marked
confidential, the submitter will be pro-
vided 10 days’ notice of the intended
disclosure or will be afforded an oppor-
tunity to seek an appropriate protec-
tive order.

(g) Material obtained by the Commis-
sion:

(1) Through compulsory process and
protected by section 21(b) of the Fed-
eral Trade Commission Act, 15 U.S.C.
57b-2(b) or voluntarily in lieu thereof
and designated by the submitter as
confidential and protected by section
21(f) of the Federal Trade Commission
Act, 156 U.S.C. 57b-2(f), and §4.10(d) of
this part; or

(2) That is designated by the sub-
mitter as confidential, and protected
by section 21(c) of the Federal Trade
Commission Act, 15 U.S.C. 57b-2(c), and
§4.10(e) of this part; or
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(3) That is confidential commercial
or financial information protected by
section 6(f) of the Federal Trade Com-
mission Act, 15 U.S.C. 46(f), and
§4.10(a)(2) of this part, may be disclosed
in Commission administrative or court
proceedings subject to Commission or
court protective or in camera orders as
appropriate. See §§1.18(b) and 3.45.
Prior to disclosure of such material in
a proceeding, the submitter will be af-
forded an opportunity to seek an ap-
propriate protective or in camera order.
All other material obtained by the
Commission may be disclosed in Com-
mission administrative or court pro-
ceedings at the discretion of the Com-
mission except where prohibited by
law.

(15 U.S8.C. 41 et seq.)

[38 FR 1731, Jan. 18, 1973, as amended at 40
FR 7629, Feb. 21, 1975; 40 FR 23278, May 29,
1975; 42 FR 13540, Mar. 11, 1977; 46 FR 26291,
May 12, 1981; 49 FR 30166, July 27, 1984; 54 FR
7399, Feb. 21, 1989; 57 FR 10807, Mar. 31, 1992;
60 FR 37749, July 21, 1995; 63 FR 38473, July 17,
1998; 66 FR 67259, Nov. 9, 2000; 66 FR 17633,
Apr. 3, 2001]

§4.11 Disclosure requests.

(a) Freedom of Information Act re-
quests—(1) Initial requests—(i) Form and
contents; time of receipt. (A) A request
under the provisions of the Freedom of
Information Act, 5 U.S.C. 552, as
amended, for access to Commission
records shall be in writing and ad-
dressed as follows: Freedom of Infor-
mation Act Request, Office of the Gen-
eral Counsel, Federal Trade Commis-
sion, 600 Pennsylvania Avenue, NW.,
Washington, DC 20580.

(B) Failure to mark the envelope and
the request in accordance with para-
graph (a)(1)(i)(A) of this section, or the
filing of a request for expedited treat-
ment under paragraph (a)(1)(A)(E) of
this section, will result in the request
(or requests, if expedited treatment has
been requested) being treated as re-
ceived on the date that the processing
unit in the Office of General Counsel
actually receives the request(s).

(C) Costs; agreement to pay costs. Re-
questers will be charged search and du-
plication costs prescribed by Rule 4.8
for requests under this section. All re-
quests shall include a statement of the
information needed to determine fees,
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as provided by §4.8(c), and an agree-
ment to pay fees (or a statement that
the requester will not pay fees if a fee
waiver is denied), as provided by
§4.8(d). Requests may also include an
application for a fee waiver, as pro-
vided by §4.8(e). An advance payment
may be required in appropriate cases as
provided by §4.8(h).

(D) Failure to agree to pay fees. If a re-
quest does not include an agreement to
pay fees, and if the requester is notified
of the estimated costs pursuant to Rule
4.8(d)(3), the request will be deemed not
to have been received until the re-
quester agrees to pay such fees. If a re-
quester declines to pay fees and is not
granted a fee waiver, the request will
be denied.

(B) Expedited treatment. Requests may
include an application for expedited
treatment. Where such an application
is not included with an initial request
for access to records under paragraph
(a)(1) of this section, the application
may be included in any appeal of that
request filed under paragraph (a)(2) of
this section. Such application, which
shall be certified by the requester to be
true and correct to the best of such
person’s knowledge and belief, shall de-
scribe the compelling need for expe-
dited treatment, including an expla-
nation as to why a failure to obtain the
requested records on an expedited basis
could reasonably be expected to pose
an imminent threat to the life or phys-
ical safety of an individual, or, with re-
spect to a request made by a person
primarily engaged in disseminating in-
formation, an explanation of the ur-
gency to inform the public concerning
actual or alleged Federal Government
activity. The deciding official (as des-
ignated by the General Counsel) will,
within 10 calendar days of receipt of a
request for expedited treatment, notify
the requester, in writing, of the deci-
sion to either grant or deny the request
for expedited treatment, and, if the re-
quest is denied, advise the requester
that this determination may be ap-
pealed to the General Counsel.

(F) Records for sale at another govern-
ment agency. If requested materials are
available for sale at another govern-
ment agency, the requester will not be
provided with copies of the materials
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but will be advised to obtain them from
the selling agency.

(ii) Identifiability. (A) A request for
access to Commission records must
reasonably describe the records re-
quested to enable Commission per-
sonnel to identify and locate them with
a reasonable amount of effort. A re-
quest should be as specific as possible,
and include, where known, information
regarding dates, titles, file designa-
tions, location, and any other informa-
tion which may assist the Commission
in identifying and locating the records
requested.

(B) A denial of a request may state
that the description required by para-
graph (a)(1)(ii)(A) of this section is in-
sufficient to allow identification and
location of the records.

(iii) Time limit for initial determination.
(A) The deciding official (as designated
by the General Counsel) will, within 20
working days of the receipt of a re-
quest, either grant or deny, in whole or
in part, such request, unless the re-
quest has been granted expedited treat-
ment in accordance with this section,
in which case the request will be proc-
essed as soon as practicable.

(B) Except in exceptional cir-
cumstances as provided in paragraph
(a)(1)(iii)(C) of this section, the decid-
ing official (as designated by the Gen-
eral Counsel) may extend the time
limit by not more than 10 working days
if such extension is:

(I) Necessary for locating records or
transferring them from physically sep-
arate facilities; or

(2) Necessary to search for, collect,
and appropriately examine a volumi-
nous amount of separate and distinct
records which are sought in a single or
series of closely related requests; or

(3) Necessary for consultation with
another agency having a substantial
interest in the determination, or for
consultation among two or more com-
ponents of the Commission having sub-
stantial subject matter interest there-
in.
(C) If the deciding official (as des-
ignated by the General Counsel) ex-
tends the time limit for initial deter-
mination pursuant to paragraph
(a)(1)({ii)(B) of this section, the re-
quester will be notified in accordance
with 5 U.S.C. 552(a)(6)(B). In excep-
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tional circumstances, when the request
cannot be processed within the ex-
tended time limit, the requester will be
so notified and provided an opportunity
to limit the scope of the request so
that it may be processed within such
time limit, or to arrange an alternative
time frame for processing the request
or a modified request. ‘“‘Exceptional”’
circumstances will not include delays
resulting from a predictable workload
of requests under this section. Unwill-
ingness to make reasonable modifica-
tions in the scope of the request or to
agree to an alternative time frame may
be considered as factors in determining
whether exceptional circumstances
exist and whether the agency has exer-
cised due diligence in responding to the
request.

(D) If the deciding official (as des-
ignated by the General Counsel) rea-
sonably believes that requests made by
a requester, or a group of requesters
acting in concert, actually constitute a
single request that would otherwise in-
volve unusual circumstances, as speci-
fied in paragraph (a)(1)(iii)(B) of this
section, and the requests involve clear-
ly related matters, those multiple re-
quests may be aggregated.

(E) If a request is not granted within
the time limits set forth in paragraphs
(a)(1)(ii) (A) and (B) of this section,
the request shall be deemed to be de-
nied and the requesting party may ap-
peal such denial to the General Counsel
in accordance with paragraph (a)(2) of
this section.

(iv) Initial determination. (A) The de-
ciding official (as designated by the
General Counsel) will make reasonable
efforts to search, using either manual
or electronic means, for the requested
records in electronic form or format,
except when such efforts would signifi-
cantly interfere with the operation of
the Commission’s automated informa-
tion systems. Access will be granted to
requested records, or any portions
thereof, that must be made available
under the Freedom of Information Act.
Access will be denied to records that
are exempt under the Freedom of Infor-
mation Act, 5 U.S.C. 552(b), unless the
deciding official (as designated by the
General Counsel) determines that such
records fall within a category the Com-
mission or the General Counsel has
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previously authorized to be made avail-
able to the public as a matter of policy.
Denials will set forth the reasons
therefor and advise the requester that
this determination may be appealed to
the General Counsel if the requester
believes either that the records are not
exempt, or that the General Counsel
should exercise discretion to release
such records notwithstanding their ex-
empt status. The deciding official (as
designated by the General Counsel) will
also provide a reasonable, good-faith
estimate of the volume of any mate-
rials to which access is denied, unless
providing such an estimate would harm
an interest protected by an exemption
in 5 U.S.C. 552(b) that was cited as a
basis for withholding materials.

(B) The deciding official (as des-
ignated by the General Counsel) is
deemed to be the sole official respon-
sible for all denials of initial requests,
except denials of access to materials
contained in active investigatory files,
in which case the Director or Deputy
Director of the Bureau or the Director
of the Regional Office responsible for
the investigation will be the respon-
sible official.

(C) Records to which access has been
granted will be made available to the
requester in any form or format speci-
fied by the requester, if the records are
readily reproducible in that form or
format, or can be converted to that
form or format with a reasonable
amount of effort, and they will remain
available for inspection and copying
for a period not to exceed 30 days from
date of notification to the requester
unless the requester asks for and re-
ceives the consent of the deciding offi-
cial (as designated by the General
Counsel) to a longer period. Records as-
sembled pursuant to a request will re-
main available only during this period
and thereafter will be refiled. Appro-
priate fees may be imposed for any new
or renewed request for the same
records.

(D) If a requested record cannot be
located from the information supplied,
or is known to have been destroyed or
otherwise disposed of, the requester
shall be so notified.

(2) Appeals to the General Counsel from
initial denials—(i) Form and contents;
time of receipt. (A)(I) If an initial re-
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quest for expedited treatment is de-
nied, the requester, at any time before
the initial determination of the under-
lying request for records by the decid-
ing official (as designated by the Gen-
eral Counsel) (or, if the request for ex-
pedited treatment was filed with any
appeal filed under paragraph
(a)(2)(A)(A)(2) of this section, at any
time before the General Counsel’s de-
termination on such an appeal), may
appeal the denial of expedited treat-
ment to the General Counsel.

(2) If an initial request for records is
denied in its entirety, the requester
may, within 30 days of the date of the
determination, appeal such denial to
the General Counsel. If an initial re-
quest is denied in part, the time for ap-
peal will not expire until 30 days after
the date of the letter notifying the re-
quester that all records to which access
has been granted have been made avail-
able.

(3) The appeal shall be in writing and
should include a copy of the initial re-
quest and a copy of the response to
that initial request, if any. The appeal
shall be addressed as follows: Freedom
of Information Act Appeal, Office of
the General Counsel, Federal Trade
Commission, 600 Pennsylvania Avenue,
NW., Washington, DC 20580.

(B) Failure to mark the envelope and
the appeal in accordance with para-
graph (a)(2)(i)(A) of this section will re-
sult in the appeal (and any request for
expedited treatment filed with that ap-
peal) being treated as received on the
actual date of receipt by the Office of
General Counsel.

(C) Each appeal to the General Coun-
sel which requests him to exercise his
discretion to release exempt records
shall set forth the interest of the re-
quester in the subject matter and the
purpose for which the records will be
used if the request is granted.

(ii) Time limit for appeal. (A)(1) Re-
garding appeals from initial denials of
a request for expedited treatment, the
General Counsel will either grant or
deny the appeal expeditiously;

(2) Regarding appeals from initial de-
nials of a request for records, the Gen-
eral Counsel will, within 20 working
days of the receipt of such an appeal,
either grant or deny it, in whole or in
part, unless expedited treatment has
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been granted in accordance with this
section, in which case the appeal will
be processed as soon as practicable.

(B) The General Counsel may, by
written notice to the requester in ac-
cordance with 5 U.S.C. 552(a)(6)(B), ex-
tend the time limit for deciding an ap-
peal by not more than 10 working days
pursuant to paragraph (a)(1)(iii)(B) of
this section, provided that the amount
of any extension utilized during the
initial consideration of the request
under that paragraph will be sub-
tracted from the amount of additional
time otherwise available. Where excep-
tional circumstances do not permit the
processing of the appeal within the ex-
tended time limit, the notice and pro-
cedures set forth in paragraph
(a)(1)(iii)(C) of this section shall apply.

(iii) Determination of appeal. (A) The
General Counsel has the authority to
grant or deny all appeals and to release
as an exercise of discretion records ex-
empt from mandatory disclosure under
5 U.S.C. 552(b). In unusual or difficult
cases, the General Counsel may, in his
or her sole discretion, refer an appeal
to the Commission for determination.
A denial of an appeal in whole or in
part will set forth the basis for the de-
nial; will include a reasonable, good-
faith estimate of the volume of any
materials to which access is denied, un-
less providing such an estimate would
harm an interest protected by an ex-
emption in 5 U.S.C. 552(b) that was
cited as a basis for withholding mate-
rials; and will advise the requester that
judicial review of the decision is avail-
able by civil suit in the district in
which the requester resides, or has his
principal place of business, or in which
the agency records are situated, or in
the District of Columbia.

(B) The General Counsel shall be
deemed solely responsible for all deni-
als of appeals, except where an appeal
is denied by the Commission. In such
instances, the Commission shall be
deemed solely responsible for the de-
nial.

(b) Requests from congressional commit-
tees and subcommittees. Requests from
congressional committees and sub-
committees for mnonpublic material
shall be referred to the General Coun-
sel for presentation to the Commission,
subject to the provisions in 5 U.S.C.
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562(c) and FTC Act 21(b) that neither
the Freedom of Information Act, 5
U.S.C. 552, nor the Federal Trade Com-
mission Act, 15 U.S.C. 41, et seq., is au-
thority to withhold information from
Congress. Upon receipt of a request
from a congressional committee or
subcommittee, notice will be given to
the submitter of any material marked
confidential, or any material within
the scope of §4.10(a)(9), that is respon-
sive to the request that the request has
been received. No other notice need be
provided prior to granting the request.
The Commission will inform the com-
mittee or subcommittee that the sub-
mitter considers such information con-
fidential.

(c) Requests from Federal and State law
enforcement agencies. Requests from law
enforcement agencies of the Federal
and State governments for nonpublic
records shall be addressed to a liaison
officer, where the Commission has ap-
pointed such an officer, or if there is
none, to the General Counsel. With re-
spect to requests under this paragraph,
the General Counsel, the General Coun-
sel’s designee, or the appropriate liai-
son officer is delegated the authority
to dispose of them. Alternatively, the
General Counsel may refer such re-
quests to the Commission for deter-
mination, except that requests must be
referred to the Commission for deter-
mination where the Bureau having the
material sought and the General Coun-
sel do not agree on the disposition.
Prior to granting access under this sec-
tion to any material submitted to the
Commission, the General Counsel, the
General Counsel’s designee, or the liai-
son officer will obtain from the re-
quester a certification that such infor-
mation will be maintained in con-
fidence and will be used only for offi-
cial law enforcement purposes. The
certificate will also describe the nature
of the law enforcement activity and
the anticipated relevance of the infor-
mation to that activity. A copy of the
certificate will be forwarded to the
submitter of the information at the
time the request is granted unless the
agency requests that the submitter not
be notified. Requests for material pur-
suant to compulsory process, or for
voluntary testimony, in cases or mat-
ters in which the Commission is not a
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party will be treated in accordance
with paragraph (e) of this section.

(d) Requests from Federal and State
agencies for purposes other than law en-
forcement. Requests from Federal and
State agencies for access to nonpublic
records for purposes not related to law
enforcement should be addressed to the
General Counsel. The General Counsel
or the General Counsel’s designee is
delegated the authority to dispose of
requests under this paragraph. Disclo-
sure of nonpublic information will be
made consistent with sections 6(f) and
21 of the FTC Act. Requests under this
section shall be subject to the fee and
fee waiver provisions of §4.8. Requests
for material pursuant to compulsory
process, or for voluntary testimony, in
cases or matters in which the Commis-
sion is not a party will be treated in
accordance with paragraph (e) of this
section.

(e) Requests for testimony, pursuant to
compulsory process or otherwise, and re-
quests for material pursuant to compul-
Sory process, in cases or matters to which
the Commission is not a party. (1) The
procedures specified in this section will
apply to compulsory process and re-
quests for voluntary testimony di-
rected to Commission employees, ex-
cept special government employees,
that relate in any way to the employ-
ees’ official duties. These procedures
will also apply to compulsory process
and requests for voluntary testimony
directed to former Commission em-
ployees or to current or former special
government employees of the Commis-
sion that seek nonpublic materials or
information acquired during Commis-
sion employment. The provisions of
paragraph (e)(3) of this section will also
apply when requests described above
are directed to the Commission. For
purposes of this section, the term testi-
mony includes any written or oral
statement by a witness, such as deposi-
tions, affidavits, declarations, and
statements at a hearing or trial; the
term nonpubdlic includes any material
or information which, under §4.10, is
not required to be made public; the
term employees, except where otherwise
specified, includes special government
employees and other Commission em-
ployees; and the term special govern-
ment employees includes consultants

§4.11

and other employees as defined by sec-
tion 202 of title 18 of the United States
Code.

(2) Any employee or former employee
who is served with compulsory process
shall promptly advise the General
Counsel of its service, the nature of the
material or information sought, and all
relevant facts and circumstances. This
notification requirement also applies
to any employee or former employee
whose testimony is sought on a vol-
untary basis under the conditions set
forth in paragraph (e)(1) of this section.

(3) A party who causes compulsory
process to be issued to, or who requests
testimony by, the Commission or any
employee or former employee of the
Commission shall furnish a statement
to the General Counsel, unless, with re-
spect to a request by a Federal or State
agency, the General Counsel deter-
mines, as a matter of discretion, to
waive this requirement. The statement
shall set forth the party’s interest in
the case or matter, the relevance of the
desired testimony or material, and a
discussion of whether it is reasonably
available from other sources. If testi-
mony is desired, the statement shall
also contain a general summary of the
testimony and a discussion of whether
Commission records could be produced
and used in its place. Any authoriza-
tion for testimony will be limited to
the scope of the demand as summarized
in such statement.

(4) Absent authorization from the
General Counsel, the employee or
former employee shall respectfully de-
cline to produce requested material or
to disclose requested information. The
refusal should be based on this para-
graph and on United States ex rel. Touhy
v. Ragen, 340 U.S. 462 (1951).

(5) The General Counsel will consider
and act upon compulsory process and
requests for voluntary testimony under
this section with due regard for statu-
tory restrictions, the Commission’s
rules and the public interest, taking
into account such factors as the need
to conserve the time of employees for
conducting official business; the need
to avoid spending the time and money
of the United States for private pur-
poses; the need to maintain impar-
tiality between private litigants in
cases where a substantial government
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interest is not involved; and the estab-
lished legal standards for determining
whether justification exists for the dis-
closure of confidential information and
material.

(6) Invitations to testify before Con-
gressional committees or subcommit-
tees or to testify before other govern-
ment bodies on the possible effects of
legislative and regulatory proposals
are not subject to paragraphs (e)(1)
through (5b) of this section.

(f) Requests by current or former em-
ployees to use nonpublic memoranda as
writing samples shall be addressed to
the General Counsel. The General
Counsel or the General Counsel’s des-
ignee is delegated the authority to dis-
pose of such requests consistent with
applicable nondisclosure provisions, in-
cluding sections 6(f) and 21 of the FTC
Act.

(g) Employees are encouraged to en-
gage in teaching, lecturing, and writ-
ing that is not prohibited by law, Exec-
utive order, or regulation. However, an
employee shall not use information ob-
tained as a result of his Government
employment, except to the extent that
such information has been made avail-
able to the general public or will be
made available on request, or when the
General Counsel or the General Coun-
sel’s designee gives written authoriza-
tion for the use of nonpublic informa-
tion on the basis that the use is in the
public interest.

(h) The General Counsel (or General
Counsel’s designee) may authorize a
Commission member, other Commis-
sion official, or Commission staff to
disclose an item or category of infor-
mation from Commission records not
currently available to the public for
routine inspection and copying under
Rule 4.9(b) where the General Counsel
(or General Counsel’s designee) deter-
mines that such disclosure would fa-
cilitate the conduct of official agency
business and would not otherwise be
prohibited by applicable law, order, or
regulation. Requests for such deter-
minations shall be set forth in writing
and, in the case of staff requests, shall
be forwarded to the General Counsel
(or General Counsel’s designee)
through the relevant Bureau. In un-
usual or difficult cases, the General
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Counsel may refer the request to the
Commission for determination.

(i) The Director of the Bureau of
Competition is authorized, without
power of redelegation, to respond to ac-
cess requests for records and other ma-
terials pursuant to an agreement under
the International Antitrust Enforce-
ment Assistance Act, 15 U.S.C. 6201 et
seq. Before responding to such a re-
quest, the Bureau Director shall trans-
mit the proposed response to the Sec-
retary and the Secretary shall notify
the Commission of the proposed re-
sponse. If no Commissioner objects
within three days following the Com-
mission’s receipt of such notification,
the Secretary shall inform the Bureau
Director that he or she may proceed.

(15 U.S.C. 41 et seq.)

[40 FR 7629, Feb. 21, 1975, as amended at 42
FR 13820, Mar. 14, 1977; 43 FR 5802, Feb. 10,
1978; 46 FR 26292, May 12, 1981; 48 FR 4280,
Jan. 31, 1983; 49 FR 20279, May 14, 1984; 49 FR
21048, May 18, 1984; 50 FR 53306, Dec. 31, 1985;
55 FR 29839, July 23, 1990; 57 FR 10807, Mar.
31, 1992; 58 FR 15764, Mar. 24, 1993; 60 FR 37750,
July 21, 1995; 63 FR 32978, June 17, 1998; 63 FR
45647, Aug. 26, 1998; 64 FR 3013, Jan. 20, 1999;
64 FR 32180, June 16, 1999; 64 FR 35256, June
30, 1999; 656 FR 67259, Nov. 9, 2000; 66 FR 64144,
Dec. 12, 2001]

§4.12 Disposition of documents sub-
mitted to the Commission.

(a) Material submitted to the Commis-
sion. (1) Any person who has submitted
material to the Commission may ob-
tain, on request, the return of material
submitted to the Commission which
has not been received into evidence:

(i) After the close of the proceeding
in connection with which the material
was submitted; or

(ii) When no proceeding in which the
material may be used has been com-
menced within a reasonable time after
completion of the examination and
analysis of all such material and other
information assembled in the course of
the investigation.

(2) Such request shall be in writing,
addressed to the custodian designated
pursuant to §2.16 or the Secretary of
the Commission in all other cir-
cumstances, and shall reasonably de-
scribe the material requested. A re-
quest for return of material may be
filed at any time, but material will not
be returned nor will commitments to
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return material be undertaken prior to
the time described in this paragraph.

(b) Commission-made copies of docu-
ments submitted to the Commission. The
Commission will not return to the sub-
mitter copies of documents made by
the Commission unless, upon a showing
of extraordinary circumstances, the
Commission determines that return
would be required in the public inter-
est.

(c) Disposition of material not returned.
Subsequent to the time prescribed in
paragraph (a) of this section, the staff
will examine all submitted material
and Commission-made copies of docu-
ments located in a reasonable search of
the Commission’s files and will deter-
mine, consistent with the Federal
Records Act, 44 U.S.C. 3301, which ma-
terials are appropriate for preservation
as evidence of the organization, func-
tions, policies, decisions, procedures,
operations, or other activities of the
Commission or because of the informa-
tion value of data in them. The Com-
mission will dispose of all material de-
termined not to be appropriate for
preservation in accordance with appli-
cable regulations of the National Ar-
chives and Records Administration.

[46 FR 26292, May 12, 1981, as amended at 60
FR 37751, July 21, 1995]

§4.13 Privacy Act rules.

(a) Purpose and scope. (1) This section
is promulgated to implement the Pri-
vacy Act of 1974 (Pub. L. 93-579, 5
U.S.C. 552a) by establishing procedures
whereby an individual can, as to all
systems of records maintained by the
Commission except those set forth in
§4.13(m) as exempt from disclosure, (i)
Request notification of whether the
Commission maintains a record per-
taining to him in any system of rec-
ords, (ii) request access to such a rec-
ord or to an accounting of its disclo-
sure, (iii) request that the record be
amended or corrected, and (iv) appeal
an initial adverse determination of any
such request. This section also estab-
lishes those systems of records that are
specifically exempt from disclosure and
from other requirements.

(2) The procedures of this section
apply only to requests by an individual
as defined in §4.13(b). Except as other-
wise provided, they govern only records
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containing personal information in sys-
tems of records for which notice has
been published by the Commission in
the FEDERAL REGISTER pursuant to sec-
tion b5b2a(e)(4) of the Privacy Act of
1974 and which are neither exempt from
the provisions of this section nor con-
tained in government-wide systems of
personnel records for which notice has
been published in the FEDERAL REG-
ISTER by the Office of Personnel Man-
agement. Requests for notification, ac-
cess, and amendment of personnel
records which are contained in a sys-
tem of records for which notice has
been given by the Office of Personnel
Management are governed by the Of-
fice of Personnel Management’s no-
tices, 5 CFR part 297. Access to records
which are not subject to the require-
ments of the Privacy Act are governed
by §§4.8 through 4.11.

(b) Definitions. The following defini-
tions apply to this section only:

(1) Individual means a natural person
who is a citizen of the United States or
an alien lawfully admitted for perma-
nent residence.

(2) Record means any item, collec-
tion, or grouping of personal informa-
tion about an individual that is main-
tained by the Commission, including,
but not limited to, his education, fi-
nancial transactions, medical history,
and criminal or employment history
and that contains his name, or the
identifying number, symbol, or other
identifying particular assigned to the
individual, such as a finger or voice
print or a photograph, but does not in-
clude information concerning propri-
etorships, businesses, or corporations.

(3) System of records means a group of
any records under the control of the
Commission from which information is
retrieved by the name of the individual
or by some identifying number, sym-
bol, or other identifying particular as-
signed to the individual, for which no-
tice has been published by the Commis-
sion in the FEDERAL REGISTER pursuant
to 5 U.S.C. 552a(e)(4).

(c) Procedures for requests pertaining to
individual records in a record system. An
individual may request access to his or
her records or any information per-
taining to that individual in a system
of records, and notification of whether
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and to whom the Commission has dis-
closed a record for which an accounting
of disclosures is required to be kept
and made available to the individual,
using the procedures of this section.
Requests for the disclosure of records
under this section or to determine
whether a system of records contains
records pertaining to an individual or
to obtain an accounting of disclosures,
shall be in writing and if mailed, ad-
dressed as follows:

Privacy Act Request, Office of the General
Counsel, Federal Trade Commission, 600
Pennsylvania Avenue, NW., Washington,
DC 20580.

If requests are presented in person at
the Office of the General Counsel, the
individual shall be required to execute
a written request. All requests shall
name the system of records that is the
subject of the request, and shall in-
clude any additional information speci-
fied in the pertinent system notice as
necessary to locate the records re-
quested. If the requester wants another
person to accompany him or her to re-
view the records, the request shall so
state. Nothing in this section will
allow an individual access to any infor-
mation compiled in reasonable antici-
pation of a civil action or proceeding.
(d) Times, places, and requirements for
identification of individuals making re-
quests. Verification of identity of per-
sons making written requests to the
deciding official (as designated by the
General Counsel) ordinarily will not be
required. The signature on such re-
quests will be deemed a certification
by the signatory that he or she is the
individual to whom the record pertains
or is the parent or guardian of a minor
or the legal guardian of the individual
to whom the record pertains. The de-
ciding official (as designated by the
General Counsel) may require addi-
tional verification of a requester’s
identity when such information is rea-
sonably necessary to assure that
records are not improperly disclosed;
provided, however, that no verification
of identity will be required if the
records sought are publicly available
under the Freedom of Information Act.
(e) Disclosure of requested information
to individuals. Within 10 working days
of receipt of a request under §4.13(c),
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the deciding official (as designated by
the General Counsel) will acknowledge
receipt of the request. Within 30 work-
ing days of the receipt of a request
under §4.13(c), the deciding official (as
designated by the General Counsel) will
inform the requester whether a system
of records containing retrievable infor-
mation pertaining to the requester ex-
ists, and if so, either that the request
has been granted or that the requested
records or information is exempt from
disclosure pursuant to §4.13(m). When,
for good cause shown, the deciding offi-
cial (as designated by the General
Counsel) is unable to respond within 30
working days of the receipt of the re-
quest, that official will notify the re-
quester and inform him or her approxi-
mately when a response will be made.

(f) Special procedures: Medical records.
When the deciding official (as des-
ignated by the General Counsel) deter-
mines that disclosure of a medical or
psychological record directly to a re-
questing individual could have an ad-
verse effect on the individual, he or she
will require the individual to designate
a medical doctor to whom the record
will be transmitted.

(g) Request for correction or amendment
of record. An individual to whom access
to his records or any information per-
taining to him in a system of records
has been granted may request that any
portion thereof be amended or cor-
rected because he believes it is not ac-
curate, relevant, timely, or complete.
An initial request for correction or
amendment of a record shall be in writ-
ing whether presented in person or by
mail, and if by mail, addressed as in
§4.13(c). In making a request under this
subsection, the requesting party shall
state the nature of the information in
the record the individual believes to be
inaccurate, irrelevant, untimely, or in-
complete, the correction or amend-
ment desired, and the reasons there-
fore.

(h) Agency review of request for correc-
tion or amendment of record. Whether
presented in person or by mail, re-
quests under §4.13(g) will be acknowl-
edged by the deciding official (as des-
ignated by the General Counsel) within
10 working days of the receipt of the
request if action on the request cannot
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be completed and the individual noti-
fied of the results within that time.
Thereafter, the deciding official (as
designated by the General Counsel) will
promptly either make the requested
amendment or correction or inform the
requester of his refusal to make the
amendment or correction, the reasons
for the refusal, and the requester’s
right to appeal that refusal in accord-
ance with §4.1331).

(i) Appeal of initial adverse agency de-
termination. (1) If an initial request
filed under §4.13(c) or §4.13(g) is denied,
the requester may appeal that denial
to the General Counsel. The appeal
shall be in writing and addressed as fol-
lows:

Privacy Act Appeal, Office of the General

Counsel, Federal Trade Commission, 600
Pennsylvania Avenue, NW., Washington,
DC 20580.

Within 30 working days of the receipt
of the appeal, the General Counsel will
notify the requester of the disposition
of that appeal, except that the General
Counsel may extend the 30-day period
for good cause, in which case, the Gen-
eral Counsel will advise the requester
of the approximate date on which re-
view will be completed. In unusual or
difficult cases, the General Counsel
may, in his or her sole discretion, refer
an appeal to the Commission for deter-
mination.

(2)(1) If the General Counsel refuses
to amend or correct the record in ac-
cordance with a request under §4.13(g),
the General Counsel will notify the re-
quester of that decision and inform the
requester of the right to file with the
deciding official (as designated by the
General Counsel) a concise statement
setting forth the reasons for the re-
quester’s disagreement with the Gen-
eral Counsel’s determination and the
fact that the requester’s statement will
be treated as set forth in paragraph
(1)(2)(ii) of this section. The General
Counsel will also inform the requester
that judicial review of the decision is
available by a civil suit in the district
in which the requester resides, or has
his principal place of business, or in
which the agency records are situated,
or in the District of Columbia.

(ii) If the individual files a statement
disagreeing with the General Counsel’s
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determination not to amend or correct
a record, such disagreement will be
clearly noted in the record involved
and the individual’s statement will be
made available to anyone to whom the
record has been disclosed after Sep-
tember 27, 1975, or is subsequently dis-
closed together with, if the General
Counsel deems it appropriate, a brief
statement of his or her reasons for de-
clining to amend the record.

(j) Disclosure of record to person other
than the individual to whom it pertains.
Except as provided by 5 U.S.C. 552a(b),
the written request or prior written
consent of the individual to whom a
record pertains, or of his parent if a
minor, or legal guardian if incom-
petent, shall be required before such
record is disclosed. If the individual
elects to inspect a record in person and
desires to be accompanied by another
person, the deciding official (as des-
ignated by the General Counsel) may
require the individual to furnish a
signed statement authorizing disclo-
sure of his or her record in the presence
of the accompanying named person.

(k) Fees. No fees will be charged for
searching for a record, reviewing it, or
for copies of records made by the Com-
mission for its own purposes incident
to granting access to a requester. Cop-
ies of records to which access has been
granted under this section may be ob-
tained by the requester from the decid-
ing official (as designated by the Gen-
eral Counsel) on payment of the repro-
duction fees provided in §4.8(b)(6).

(1) Penalties. Section 552a(i)(3) of the
Privacy Act, 5 U.S.C. 552a(i)(3), makes
it a misdemeanor, subject to a max-
imum fine of $5,000, to knowingly and
willfully request or obtain any record
concerning an individual under false
pretenses. Sections 552a(i) (1) and (2) of
the Privacy Act, 5 U.S.C. 552a(i) (1) and
(2), provide penalties for violations by
agency employees of the Privacy Act
or regulations established thereunder.
Title 18 U.S.C. 1001, Crimes and Crimi-
nal Procedures, makes it a criminal of-
fense, subject to a maximum fine of
$10,000 or imprisonment for not more
than 5 years or both, to knowingly and
willfully make or cause to be made any
false or fraudulent statements or rep-
resentations in any matter within the
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jurisdiction of any agency of the
United States.

(m) Specific exemptions. (1) Pursuant
to 5 U.S.C. 552a(j)(2), investigatory ma-
terials maintained by an agency com-
ponent in connection with any activity
relating to criminal law enforcement
in the following systems of records are
exempt from all subsections of 5 U.S.C.
5b2a, except (b), (¢) (1) and (2), (e)(4) (A)
through (F), (e) (6), (7), (9), (10), and
(11), and (i), and from the provisions of
this section, except as otherwise pro-
vided in 5 U.S.C. 552a(j)(2):

Office of Inspector
Files—FTC

(2) Pursuant to 5 U.S.C. 552a(k)(2), in-
vestigatory materials compiled for law
enforcement purposes in the following
systems of records are exempt from
subsections (¢)(3), (d), (e)), (e)4)(G),
(H), and (I), and (f) of 5 U.S.C. 552a, and
from the provisions of this section, ex-
cept as otherwise provided in 5 U.S.C.
552a(k)(2):

Investigational, Legal, and Public Records—
FTC

Disciplinary Action Investigatory Files—
FTC

Clearance to Participate Applications and
the Commission’s Responses Thereto, and
Related Documents—FTC

Management Information System—FTC

Office of the Secretary Control and Report-
ing System—FTC

Office of Inspector
Files—FTC

Stenographic Reporting Service Requests—
FTC

Identity Theft Complaint Management Sys-
tem—FTC

Freedom of Information Act Requests and
Appeals—FTC

Privacy Act Requests and Appeals—FTC

Information Retrieval and Indexing Sys-
tem—FTC

(3) Pursuant to 5 U.S.C. 552a(k)(b), in-
vestigatory materials compiled to de-
termine suitability, eligibility, or
qualifications for Federal civilian em-
ployment, military service, Federal
contracts, or access to classified infor-
mation, but only where disclosure
would reveal the identity of a confiden-
tial source of information, in the fol-
lowing systems of records are exempt
from subsections (¢)(3), (d), (e)(1), (e)(4)
(G), (H), and (I), and (f) of 5 U.S.C. 552a,
and from the provisions of this section,

General Investigative

General Investigative
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except as otherwise provided in 5
U.S.C. 552a(k)(b):

Personnel Security File—FTC

[40 FR 40780, Sept. 3, 1975, as amended at 46
FR 26292, May 12, 1981; 48 FR 4280, Jan. 31,
1983; 55 FR 37700, Sept. 13, 1990; 556 FR 38801,
Sept. 21, 1990; 57 FR 10808, Mar. 31, 1992; 58 FR
7047, Feb. 4, 1993; 63 FR 45648, Aug. 26, 1998; 64
FR 3014, Jan. 20, 1999; 64 FR 69397, Dec. 13,
1999; 66 FR 64144, Dec. 12, 2001; 67 FR 123, Jan.
2, 2002]

§4.14 Conduct of business.

(a) Matters before the Commission
for consideration may be resolved ei-
ther at a meeting under §4.15 or by
written circulation. Any Commissioner
may direct that a matter presented for
consideration be placed on the agenda
of a Commission meeting.

(b) Quorum. A majority of the mem-
bers of the Commission, constitutes a
quorum for the transaction of business.

(c) Any Commission action, either at
a meeting or by written circulation,
may be taken only with the affirmative
concurrence of a majority of the par-
ticipating Commissioners, except
where a greater majority is required by
statute or rule or where the action is
taken pursuant to a valid delegation of
authority. No Commissioner may dele-
gate the authority to determine his or
her vote in any matter requiring Com-
mission action, but authority to report
a Commissioner’s vote on a particular
matter resolved either by written cir-
culation, or at a meeting held in the
Commissioner’s absence, may be vested
in a member of the Commissioner’s
staff.

[42 FR 13540, Mar. 11, 1977, as amended at 50
FR 53306, Dec. 31, 1985]

§4.15 Commission meetings.

(a) In general. (1) Meetings of the
Commission, as defined in 5 U.S.C.
552b(a)(2), are held at the principal of-
fice of the Commission, unless other-
wise directed.

(2) Initial announcements of meetings.
For each meeting, the Commission
shall announce:

(i) The time, place and subject mat-
ter of the meeting,

(ii) Whether the meeting will be open
or closed to the public, and
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(iii) The name and phone number of

the official who will respond to re-
quests for information about the meet-
ing.
Such announcement shall be made at
least one week before the meeting ex-
cept that where the agency determines
pursuant to 5 U.S.C. 552b(e)(1) to call
the meeting on less than one week’s
notice, or where the agency determines
to close the meeting pursuant to para-
graph (c)(2) of this section, the an-
nouncement shall be made at the ear-
liest practicable time.

(3) Announcements of changes in meet-
ings. Following the announcement of a
meeting, any change in the time, place
or subject matter will be announced at
the earliest practicable time, and, ex-
cept with respect to meetings closed
under paragraph (c)(2) of this section,
any change in the subject matter or de-
cision to open or close a meeting shall
be made only as provided in 5 U.S.C.
5562b(e)(2).

(4) Deletions from announcements. The
requirements of paragraphs (a)(2) and
(a)(3) of this section do not require the
disclosure of any information per-
taining to a portion of a closed meeting
where such disclosure is likely to con-
cern a matter within the scope of 5
U.S.C. 552b(c).

(6) Dissemination of notices. Notices
required under paragraphs (a)(2) and
(a)(3) of this section will be posted at
the principal office of the Commission,
recorded on a telephone message de-
vice, and, except as to notices of meet-
ings closed under paragraph (c)(2) of
this section, submitted to the FEDERAL
REGISTER for publication. In addition,
notices issued under paragraph (a)(2) of
this section one week in advance of the
meeting will be sent to all persons and
organizations who have requested in-
clusion on a meeting notice mailing
list, and will be issued as a press re-
lease to interested media.

(b) Open meetings. (1) Commission
meetings shall be open to public obser-
vation unless the Commission deter-
mines that portions may be closed pur-
suant to 5 U.S.C. 552b(c).

(2) Any person whose interest may be
directly affected if a portion of a meet-
ing is open, may request that the Com-
mission close that portion for any of
the reasons described in 5 U.S.C.

§4.15

5562b(c). The Commission shall vote on
such requests if at least one member
desires to do so. Such requests shall be
in writing, filed at the earliest prac-
ticable time, and describe how the
matters to be discussed will have any
of the effects enumerated in 5 U.S.C.
562b(c). Requests shall be addressed as
follows:

Closed Meeting Request, Office of the Gen-
eral Counsel, Federal Trade Commission,
6th Street and Pennsylvania Avenue NW.,
Washington, DC 20580.

(3) The Commissioner to whom a
matter has been assigned for presen-
tation to the Commission shall have
the authority to make available to the
public, prior to consideration of that
matter at an open meeting, material
sufficient to inform the public of the
issues likely to be discussed in connec-
tion with that matter.

(c) Closed meetings. (1) Whenever the
Commission votes to close a meeting
or series of meetings under these rules,
it shall make publicly available within
one day notices both of such vote and
the General Counsel’s determination
regarding certification under 5 U.S.C.
5562b(f)(1). Such determination by the
General Counsel shall be made prior to
the Commission vote to close a meet-
ing or series of meetings. Further, ex-
cept with respect to meetings closed
under paragraph (c)(2) of this section,
the Commission shall make publicly
available within one day a full written
explanation of its action in closing any
meeting, and a list specifying the
names and affiliations of all persons
expected to attend, except Commission
employees and consultants and any
stenographer or court reporter attend-
ing for the sole purpose of preparing a
verbatim transcript. All Commission
employees and consultants may attend
nonadjudicative portions of any closed
meeting and members of Commis-
sioners’ personal staffs, the General
Counsel and his staff, and the Sec-
retary and his staff may attend the ad-
judicative portions of any closed meet-
ing except to the extent the notice of a
particular closed meeting otherwise
specifically provides. Stenographers or
court reporters may attend any closed
meeting at which their services are re-
quired by the Commission.
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(2) If a Commission meeting, or por-
tions thereof, may be closed pursuant
to 5 U.S.C. 552b(c)(10), the Commission
may, by vote recorded at the beginning
of the meeting, or portion thereof,
close the portion or portions of the
meeting so exempt.

(3) Closed meeting transcripts or
minutes required by 5 U.S.C. 552b(f)(1)
will be released to the public insofar as
they contain information that either is
not exempt from disclosure under 5
U.S.C. 552b(c), or, although exempt,
should be disclosed in the public inter-
est. The Commission will determine
whether to release, in whole or in part,
the minutes of its executive sessions to
consider oral arguments. With regard
to all other closed meetings, the Gen-
eral Counsel or the General Counsel’s
designee shall determine, in accord-
ance with §4.9(c), which portions of the
transcripts or minutes may be re-
leased.

(d) The presiding officer shall be re-
sponsible for preserving order and deco-
rum at meetings and shall have all
powers necessary to that end.

[42 FR 13541, Mar. 11, 1977; 42 FR 15409, Mar.
22, 1977, as amended at 42 FR 62912, Dec. 14,
1977: 43 FR 1937, Jan. 13, 1978; 43 FR 35684,
Aug. 11, 1978; 63 FR 32978, June 17, 1998]

§4.16 Privilege against self-incrimina-
tion.

Section 2.11 of Pub. L. 91462 specifi-
cally repeals paragraph 7 of section 9 of
the Federal Trade Commission Act.
Title 18, section 6002, of the United
States Code provides that whenever a
witness refuses, on the basis of his
privilege against self-incrimination, to
testify or provide other information in
a proceeding before or ancillary to:

(a) A court or grand jury of the
United States,

(b) An agency of the United States,
or

(c) Either House of Congress, a joint
committee of the two Houses, or a
committee or a subcommittee of either
House, and the person presiding over
the proceeding communicates to the
witness an order issued under section
6004, the witness may not refuse to
comply with the order on the basis of
his privilege against self-incrimina-
tion; but no testimony or other infor-
mation compelled under the order (or
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any information directly or indirectly
derived from such testimony or other
information) may be used against the
witness in any criminal case, except a
prosecution for perjury, giving a false
statement, or otherwise failing to com-
ply with the order. Title 18, section
6004, of the United States Code provides
that: (1) In the case of any individual
who has been or who may be called to
testify or provide other information at
any proceeding before an agency of the
United States, the agency may, with
the approval of the Attorney General,
issue, in accordance with subsection (b)
of section 6004, an order requiring the
individual to give testimony or provide
other information which he refused to
give or provide on the basis of his privi-
lege against self-incrimination, such
order to become effective as provided
in title 18, section 6002, of the United
States Code; (2) an agency of the
United States may issue an order under
subsection (a) of section 6004 only if in
its judgment (i) the testimony or other
information from such individual may
be necessary to the public interest; and
(ii) such individual has refused or is
likely to refuse to testify or provide
other information on the basis of his
privilege against self-incrimination.

(18 U.S.C. 6002, 6004)

[87 FR 5017, Mar. 9, 1972. Redesignated at 45
FR 36345, May 29, 1980]

§4.17 Disqualification of Commis-

sioners.

(a) Applicability. This section applies
to all motions seeking the disqualifica-
tion of a Commissioner from any adju-
dicative or rulemaking proceeding.

(b) Procedures. (1) Whenever any par-
ticipant in a proceeding shall deem a
Commissioner for any reason to be dis-
qualified from participation in that
proceeding, such participant may file
with the Secretary a motion to the
Commission to disqualify the Commis-
sioner, such motion to be supported by
affidavits and other information set-
ting forth with particularity the al-
leged grounds for disqualification.

(2) Such motion shall be filed at the
earliest practicable time after the par-
ticipant learns, or could reasonably
have learned, of the alleged grounds for
disqualification.
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(3)(1) Such motion shall be addressed
in the first instance by the Commis-
sioner whose disqualification is sought.

(ii) In the event such Commissioner
declines to recuse himself or herself
from further participation in the pro-
ceeding, the Commission shall deter-
mine the motion without the participa-
tion of such Commissioner.

(c) Standards. Such motion shall be
determined in accordance with legal
standards applicable to the proceeding
in which such motion is filed.

(15 U.8.C. 46(g))
[46 FR 45750, Sept. 15, 1981]

PART 5—STANDARDS OF CONDUCT

Subpart A—Employee Conduct Standards
and Financial Conflicts of Interest

Sec.

5.1 Cross-reference to executive branch-
wide regulations.

5.2 Exemption of insubstantial financial
conflicts.

Subpart B—Financial Disclosure
Requirements

5.10 Cross-reference to executive branch-
wide regulations.

Subparts C-D [Reserved]

Subpart E—Disciplinary Actions Con-
cerning Postemployment Conflict of
Interest

5.51
5.52
5.63
5.54

Scope and applicability.

Nonpublic proceedings.

Initiation of investigation.

Referral to the Office of Government
Ethics and to the Department of Justice.

Conduct of investigation.

Disposition.

Order to show cause.

Answer and request for a hearing.

Presiding official.

Scheduling of hearing.

Prehearing procedures; motions; inter-
locutory appeals; summary decision; dis-
covery; compulsory process.

5.62 Hearing rights of respondent.

5.63 Evidence; transcript; in camera orders;
proposed findings of fact and conclusions
of law.

5.64 Initial decision.

5.65 Review of initial decision.

5.66 Commission decision and reconsider-
ation.

5.67 Sanctions.

5.68 Judicial review.

5.65
5.56
5.57
5.68
5.69
5.60
5.61

§5.2

AUTHORITY: 5 U.S.C. 7301; 5 U.S.C. App.
(Ethics in Government Act of 1978); 15 U.S.C.
46(g); E.O. 12674, 54 FR 15159, 3 CFR, 1989
Comp., p. 215, as modified by E.O. 12731, 55
FR 42547, 3 CFR, 1990 Comp., p. 306; 5 CFR
part 2635, unless otherwise noted.

SOURCE: 32 FR 13272, Sept. 20, 1967, unless
otherwise noted. Redesignated at 41 FR 54483,
Dec. 14, 1976.

Subpart A—Employee Conduct
Standards and Financial Con-
flicts of Interest

§5.1 Cross-reference to executive

branch-wide regulations.

Commissioners and employees, in-
cluding special government employees,
of the Federal Trade Commission
(FTC) are subject to and should refer to
the ‘““Standards of Ethical Conduct for
Employees of the Executive Branch” at
5 CFR part 2635 (‘‘executive branch-
wide Standards of Conduct’) and to the
FTC regulations at 5 CFR 5701 that
supplement the executive branch-wide
Standards of Conduct.

[568 FR 15764, Mar. 24, 1993, as amended at 64
FR 42594, Aug. 5, 1999]

§5.2 Exemption of insubstantial finan-
cial conflicts.

(a) An employee or special Govern-
ment employee will not be subject to
remedial or disciplinary action or to
criminal prosecution under 18 U.S.C.
208(a), if he makes a full disclosure in
writing to the official responsible for
his appointment of the nature and cir-
cumstances of the particular matter
involved and of his conflicting finan-
cial interest relating thereto, and re-
ceives in advance a written determina-
tion made by such official that the in-
terest is not so substantial as to be
deemed likely to affect the integrity of
the services which the Government
may expect from the employee or spe-
cial Government employee.

(b) For the purposes of paragraph (a)
of this section, the ‘“‘official responsible
for appointment’ shall be the Execu-
tive Director in all cases where the em-
ployee is classified at grade GS-15 or
below, or at a comparable pay level, ex-
cept that each Commissioner shall be
the ‘‘official responsible for appoint-
ment” of advisors in the Commis-
sioner’s immediate office.
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(c) In all other cases, the Chairman
shall be the ‘“‘official responsible for ap-
pointment.”’

(d) Pursuant to 5 CFR part 2640, cer-
tain financial interests are exempted
from the provisions of 18 U.S.C. 208(a)
as being too remote too inconsequen-
tial to affect the integrity of an em-
ployee’s services.

[68 FR 15764, Mar. 24, 1993, as amended at 63
FR 35130, June 29, 1998]

Subpart B—Financial Disclosure
Requirements

§5.10 Cross-reference to executive

branch-wide regulations.

Commissioners and employees, in-
cluding special government employees,
of the Federal Trade Commission are
subject to and should refer to the exec-
utive branch-wide financial disclosure
regulations at 5 CFR part 2634, and to
the procedures for filing and review of
financial disclosure reports found in
Chapter 3 of the FTC Administrative
Manual.

[68 FR 15765, Mar. 24, 1993]
Subparts C-D [Reserved]

Subpart E—Disciplinary Actions
Concerning Postemployment
Conflict of Interest

AUTHORITY: 15 U.S.C. 41 et seq.

SOURCE: 46 FR 26050, May 11, 1981, unless
otherwise noted.

§5.51 Scope and applicability.

These regulations establish proce-
dures for investigating and deter-
mining alleged violations of 18 U.S.C.
207 (postemployment restrictions appli-
cable to federal employees) or regula-
tions issued by the Office of Govern-
ment Ethics, set forth in 5 CFR parts
2637 and 2641, reflecting the views of
the Office of Government Ethics and
the Department of Justice as to the re-
quirements of 18 U.S.C. 207.

[58 FR 15765, Mar. 24, 1993]

§5.52 Nonpublic proceedings.

Any investigation or proceedings
held under this part shall be nonpublic
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unless the respondent specifically re-
quests otherwise, except to the extent
required by the Freedom of Informa-
tion Act (b U.S.C. 552) or by the Sun-
shine Act (6 U.S.C. 552b). However, the
presiding official’s initial decision and
any final decision of the Commission
shall be placed on the public record, ex-
cept that information may be des-
ignated in camera in accordance with
§3.45 of the Commission’s Rules of
Practice.

§5.53 Initiation of investigation.

(a) Investigations under this part
may be initiated upon the submission
by any person of a written statement
to the Secretary setting forth suffi-
cient information to indicate a possible
violation of 18 U.S.C. 207 or by the
Commission on its own initiative when
a possible violation is indicated by in-
formation within the Commission’s
possession.

(b) At the direction of the Commis-
sion, the General Counsel shall inves-
tigate any alleged violation of 18 U.S.C.
207.

§5.54 Referral to the Office of Govern-
ment Ethics and to the Department
of Justice.

(a) The General Counsel shall make a
preliminary determination of whether
the matter appears frivolous and, if
not, shall expeditiously transmit any
available information to the Director
of the Office of Government Ethics and
to the Criminal Division, Department
of Justice.

(b) Unless the Department of Justice
communicates to the Commission that
it does not intend to initiate criminal
prosecution, the General Counsel shall
coordinate any investigation or pro-
ceeding under this part with the De-
partment of Justice in order to avoid
prejudicing criminal proceedings.

§5.55 Conduct of investigation.

(a) The General Counsel may (1) exer-
cise the authority granted in §2.5 of
the Commission’s Rules of Practice to
administer oaths and affirmations; and
(2) conduct investigational hearings
pursuant to part 2 of these rules. He

116



Federal Trade Commission

may also recommend that the Commis-
sion issue compulsory process in con-
nection with an investigation under
this section.

(b) Witnesses in investigations shall
have the rights set forth in §2.9 of the
Commission’s Rules of Practice.

§5.56 Disposition.

(a) Upon the conclusion of an inves-
tigation under this part, the General
Counsel shall forward to the Commis-
sion a summary of the facts disclosed
by the investigation along with a rec-
ommendation as to whether the Com-
mission should issue an order to show
cause pursuant to §5.57.

(b) When the former government em-
ployee involved is an attorney, the
General Counsel shall also recommend
whether the matter should be referred
to the disciplinary committee of the
bar(s) of which the attorney is a mem-
ber.

§5.57 Order to show cause.

(a) Upon a Commission determina-
tion that there exists reasonable cause
to believe a former government em-
ployee has violated 18 U.S.C. 207, the
Commission may issue an order requir-
ing the former employee to show cause
why sanctions should not be imposed.

(b) The show cause order shall con-
tain:

(1) The statutory provisions alleged
to have been violated and a clear and
concise description of the acts of the
former employee that are alleged to
constitute the violation;

(2) Notice of the respondent’s right to
submit an answer and request a hear-
ing, and the time and manner in which
the request is to be made; and

(3) A statement of the sanctions that
may be imposed pursuant to §5.67 of
this part.

(c) Subsequent to the issuance of an
order to show cause, any communica-
tions to or from the Commission or any
member of the Commission shall be
governed by the ex parte provisions of
§4.7 of the Commission’s Rules of Prac-
tice. 16 CFR 4.7.

§5.58 Answer and request for a hear-
ing.

(a) An answer and request for a hear-

ing must be filed with the Secretary of

§5.59

the Commission within thirty (30) days
after service of the order to show
cause.

(b) In the absence of good cause
shown, failure to file an answer and re-
quest for a hearing within the specified
time limit:

(1) Will be deemed a waiver of the re-
spondent’s right to contest the allega-
tions of the show cause order or re-
quest a hearing and

(2) Shall authorize the Commission
to find the facts to be as alleged in the
show cause order and enter a final deci-
sion providing for the imposition of
such sanctions specified in §5.67 as the
Commission deems appropriate.

(c) An answer shall contain (1) a con-
cise statement of the facts or law con-
stituting each ground of defense and (2)
specific admission, denial, or expla-
nation of each fact alleged in the show
cause order or, if the respondent is
without knowledge thereof, a state-
ment to that effect. Any allegations of
a complaint not answered in this man-
ner will be deemed admitted.

(d) Hearings shall be deemed waived
as to any facts in the show cause order
that are specifically admitted or
deemed to be admitted as a result of re-
spondent’s failure to deny them. Those
portions of respondent’s answer, to-
gether with the show cause order, will
provide a record basis for initial deci-
sion by the Administrative Law Judge
or for final decision by the Commis-
sion.

(e) If all material factual allegations
of the show cause order are specifically
admitted or have been deemed admit-
ted in accordance with paragraph (c) of
this section, the Commission will de-
cide the matter on the basis of the alle-
gations set forth in the show cause
order and respondent’s answer.

§5.59 Presiding official.

(a) Upon the receipt of an answer and
request for a hearing, the Secretary
shall refer the matter to the Chief Ad-
ministrative Law Judge, who shall ap-
point an Administrative Law Judge to
preside over the hearing and shall no-
tify the respondent and the General
Counsel as to the person selected.

(b) The powers and duties of the pre-
siding official shall be as set forth in
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§3.42(b) through (h) of the Commis-
sion’s Rules of Practice.

§5.60 Scheduling of hearing.

The presiding official shall fix the
date, time and place of the hearing.
The hearing shall not be scheduled ear-
lier than fifteen days after receipt of
the respondent’s answer and request
for a hearing. In fixing the time, date
and place of the hearing, the presiding
official shall give due regard to the re-
spondent’s need for adequate time to
prepare a defense and an expeditious
resolution of allegations that may be
damaging to his or her reputation.

§5.61 Prehearing procedures; motions;
interlocutory appeals; summary de-
cision; discovery; compulsory proc-
ess.

Because of the nature of the issues
involved in proceedings under this
part, the Commission anticipates that
extensive motions, prehearing pro-
ceedings and discovery will not be re-
quired in most cases. For this reason,
detailed procedures will not be estab-
lished under this part. However, to the
extent deemed warranted by the pre-
siding official, prehearing conferences,
motions, interlocutory appeals, sum-
mary decisions, discovery and compul-
sory process shall be permitted and
shall be governed, where appropriate,
by the provisions set forth in subparts
C and D, part 3, of the Commission’s
Rules of Practice.

§5.62

In any hearing under this subpart,
the respondent shall have the right:

(a) To be represented by counsel;

(b) To present and cross-examine wit-
nesses and submit evidence;

(c) To present objections, motions,
and arguments, oral or written; and

(d) To obtain a transcript of the pro-
ceedings on request.

Hearing rights of respondent.

§5.63 Evidence; transcript; in camera
orders; proposed findings of fact
and conclusions of law.

Sections 3.43, 3.44, 3.45, and 3.46 of the
Commission’s Rules of Practice shall
govern, respectively, the receipt and
objections to admissibility of evidence,
the transcript of the hearing, in camera
orders and the submission and consid-
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eration of proposed findings of fact and
conclusions of law except that (a) a
copy of the hearing transcript shall be
provided the respondent; and (b) the
Commission has the burden of estab-
lishing, by a preponderance of the evi-
dence on the record as a whole, the al-
legations stated in the order to show
cause.

§5.64 Initial decision.

Section 3.51 of the Commission’s
Rules of Practice shall govern the ini-
tial decision in proceedings under this
subpart, except that the determination
of the Administrative Law Judge must
be supported by a preponderance of the
evidence.

§5.65 Review of initial decision.

Appeals from the initial decision of
the Administrative Law Judge or re-
view by the Commission in the absence
of an appeal shall be governed by §§3.52
and 3.53 of the Commission’s Rules of
Practice except that oral arguments
shall be nonpublic subject to the excep-
tions stated in §3.52 of this part.

§5.66 Commission decision and recon-
sideration.

The Commission’s decision and any
reconsideration or reopening of the
proceeding shall be governed by §§2.51,
3.54, 3.55, 3.71 and 3.72 of the Commis-
sion’s Rules of Practice, except that (a)
if the initial decision is modified or re-
versed, the Commission shall specify
such findings of fact and conclusions of
law as are different from those of the
presiding official; and (b) references
therein to ‘‘court of appeals’ shall be
deemed for purposes of proceedings
under this part to refer to ‘‘district
court.”

§5.67 Sanctions.

In the case of any respondent who
fails to request a hearing after receiv-
ing adequate notice of the allegations
pursuant to §5.57 or who is found in the
Commission’s final decision to have
violated 18 U.S.C. 207 (a), (b), or (c), the
Commission may order such discipli-
nary action as it deems warranted, in-
cluding:

(a) Reprimand;
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(b) Suspension from participating in
a particular matter or matters before
the Commission; or

(c) Prohibiting the respondent from
making, with the intent to influence,
any formal or informal appearance be-
fore, or any oral or written commu-
nication to, the Commission or its staff
on any matter or business on behalf of
any other person (except the United
States) for a period not to exceed five
(b) years.

§5.68 Judicial review.

A respondent against whom the Com-
mission has issued an order imposing
disciplinary action under this part may
seek judicial review of the Commis-
sion’s determination in an appropriate
United States District Court by filing a
petition for such review within sixty
(60) days of receipt of notice of the
Commission’s final decision.

PART 6—ENFORCEMENT OF NON-
DISCRIMINATION ON THE BASIS
OF HANDICAP IN PROGRAMS
OR ACTIVITIES CONDUCTED BY
gHoE FEDERAL TRADE COMMIS-
ION

Sec.

6.101 Purpose.

6.102 Application.

6.103 Definitions.

6.104-6.109 [Reserved]

6.110 Self-evaluation.

6.111 Notice.

6.112-6.129 [Reserved]

6.130 General prohibitions against discrimi-
nation.

6.131-6.139 [Reserved]

6.140 Employment.

6.141-6.148 [Reserved]

6.149 Program accessibility: Discrimination
prohibited.

6.1560 Program accessibility: Existing facili-
ties.

6.1561 Program accessibility: New construc-
tion and alterations.

6.152 Program accessibility: Electronic and
information technology.

6.153-6.159 [Reserved]

6.160 Communications.

6.161-6.169 [Reserved]

6.170 Compliance procedures.

6.171-6.999 [Reserved]

AUTHORITY: 29 U.S.C. 794, 794d.

SOURCE: 52 FR 45628, Dec. 1, 1987, unless
otherwise noted.

§6.103

§6.101 Purpose.

This part effectuates section 119 of
the Rehabilitation, Comprehensive
Services, and Developmental Disabil-
ities Amendments of 1978, which
amended section 504 of the Rehabilita-
tion Act of 1973 to prohibit discrimina-
tion on the basis of handicap in pro-
grams or activities conducted by Exec-
utive agencies or the United States
Postal Service. This part also imple-
ments section 508 of the Rehabilitation
Act of 1973, as amended, with respect to
the accessibility of electronic and in-
formation technology developed, pro-
cured, maintained, or used by the agen-
cy.

[62 FR 45628, Dec. 1, 1987, as amended at 66
FR 51863, Oct. 11, 2001]

§6.102 Application.

This part applies to all programs or
activities conducted by the Commis-
sion except for programs or activities
conducted outside the United States
that do not involve individuals with
handicaps in the United States.

§6.103 Definitions.

For purposes of this part, the term—

Auzxiliary aids means services or de-
vices that enable persons with im-
paired sensory, manual, or speaking
skills to have an equal opportunity to
participate in, and to enjoy the bene-
fits of, programs or activities con-
ducted by the Commission. For exam-
ple, auxiliary aids useful for persons
with impaired vision include readers,
Brailled materials, audio recordings,
and other similar services and devices.
Auxiliary aids useful for persons with
impaired hearing include telephone
handset amplifiers, telephones compat-
ible with hearing aids, telecommuni-
cation devices for deaf persons (TDD’s),
interpreters, notetakers, written mate-
rials, and other similar services and de-
vices.

Commission means the Federal Trade
Commission.

Complete complaint means a written
statement that contains the complain-
ant’s name and address and describes
the Commission’s alleged discrimina-
tory action in sufficient detail to in-
form the Commission of the nature and
date of the alleged violation of section
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504. It shall be signed by the complain-
ant or by someone authorized to do so
on his or her behalf. Complaints filed
on behalf of classes or third parties
shall describe or identify (by name, if
possible) the alleged victims of dis-
crimination.

Electronic and information technology
includes information technology and
any equipment or interconnected sys-
tem or subsystem of equipment that is
used in the creation, conversion, or du-
plication of data or information. The
term includes, but is not limited to,
telecommunications products (such as
telephones), information kiosks and
transaction machines, World Wide Web
sites, multimedia, and office equip-
ment such as copiers and fax machines.
The term does not include any equip-
ment that contains embedded informa-
tion technology that is used as an inte-
gral part of the product, but the prin-
cipal function of which is not the ac-
quisition, storage, manipulation, man-
agement, movement, control, display,
switching, interchange, transmission,
or reception of data or information.
For example, HVAC (heating, ventila-
tion, and air conditioning) equipment
such as thermostats or temperature
control devices, and medical equipment
where information technology is inte-
gral to its operation are not electronic
and information technology.

Facility means all or any portion of
buildings, structures, equipment,
roads, walks, parking Ilots, rolling
stock or other conveyances, or other
real or personal property.

Individual with handicaps means any
person who has a physical or mental
impairment that substantially limits
one or more major life activities, has a
record of such an impairment, or is re-
garded as having such an impairment.
As used in this definition, the phrase:

(1) Physical or mental impairment in-
cludes—

(i) Any physiological disorder or con-
dition, cosmetic disfigurement, or ana-
tomical loss affecting one or more of
the following body systems: Neuro-
logical; musculoskeletal; special sense

organs; respiratory, including speech
organs; cardiovascular; reproductive;
digestive; genitourinary; hemic and

lymphatic; skin; and endocrine; or
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(ii) Any mental or psychological dis-
order, such as mental retardation, or-
ganic brain syndrome, emotional or
mental illness, and specific learning
disabilities. The term physical or mental
impairment includes, but is not limited
to, such diseases and conditions as or-
thopedic, visual, speech, and hearing
impairments, cerebral palsy, epilepsy,
muscular dystrophy, multiple sclerosis,
cancer, heart disease, diabetes, mental
retardation, emotional illness, and
drug addiction and alcoholism.

(2) Major life activities includes func-
tions such as caring for one’s self, per-
forming manual tasks, walking, seeing,
hearing, speaking, breathing, learning,
and working.

(3) Has a record of such an impairment
means has a history of, or has been
misclassified as having, a mental or
physical impairment that substantially
limits one or more major life activi-
ties.

(4) Is regarded as having an impairment
means—

(i) Has a physical or mental impair-
ment that does not substantially limit
major life activities but is treated by
the Commission as constituting such a
limitation;

(ii) Has a physical or mental impair-
ment that substantially limits major
life activities only as a result of the at-
titudes of others toward such impair-
ment; or

(iii) Has none of the impairments de-
fined in paragraph (1) of this definition
but is treated by the Commission as
having such an impairment.

Information technology means any
equipment or interconnected system or
subsystem of equipment that is used in

the automatic acquisition, storage,
manipulation, management, move-
ment, control, display, switching,

interchange, transmission, or reception
of data or information. The term ‘‘in-
formation technology’ includes com-
puters, ancillary equipment, software,
firmware and similar procedures, serv-
ices (including support services), and
related resources.

Qualified individual
means—

(1) With respect to any Commission
program or activity under which a per-
son is required to perform services or
to achieve a level of accomplishment,

with handicaps
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an individual with handicaps who
meets the essential eligibility require-
ments and who can achieve the purpose
of the program or activity without
modifications in the program or activ-
ity that the Commission can dem-
onstrate would result in a fundamental
alteration in its nature; and

(2) With respect to any other pro-
gram or activity, an individual with
handicaps who meets the essential eli-
gibility requirements for participation
in, or receipt of benefits from, that pro-
gram or activity.

(3) Qualified handicapped person as
that term is defined for purposes of em-
ployment in 29 CFR 1613.702 (f), which
is made applicable to this part by
§6.140.

Section 504 means section 504 of the
Rehabilitation Act of 1973 (Pub. L. 93-
112, 87 Stat. 394 (29 U.S.C. 794)), as
amended by the Rehabilitation Act
Amendments of 1974 (Pub. L. 93-516, 88
Stat. 1617); the Rehabilitation, Com-
prehensive Services, and Develop-
mental Disabilities Amendments of
1978 (Pub. L. 95-602, 92 Stat. 2955) and
the Rehabilitation Act Amendments of
1986 (Pub. L. 99-506, 100 Stat. 1810). As
used in this part, section 504 applies
only to programs or activities con-
ducted by Executive agencies and not
to federally assisted programs.

Section 508 means section 508 of the
Rehabilitation Act of 1973, as amended.

[62 FR 45628, Dec. 1, 1987, as amended at 66
FR 51863, Oct. 11, 2001]

§§6.104-6.109 [Reserved]

§6.110 Self-evaluation.

(a) The Commission shall, by Feb-
ruary 1, 1989, evaluate its current poli-
cies and practices, and the effects
thereof, that do not or may not meet
the requirements of this part, and, to
the extent modification of any such
policies and practices is required, the
Commission shall proceed to make the
necessary modifications.

(b) The Commission shall provide an
opportunity to interested persons, in-
cluding individuals with handicaps or
organizations representing individuals
with handicaps, to participate in the
self-evaluation process by submitting
comments (both oral and written).

§6.130

(c) The Commission shall, for at least
three years following completion of the
self-evaluation required under para-
graph (a) of this section, maintain on
file and make available for public in-
spection:

(1) A description of areas examined
and any problems identified, and

(2) A description of any modifications
made.

§6.111 Notice.

The Commission shall make avail-
able to employees, applicants, partici-
pants, beneficiaries, and other inter-
ested persons such information regard-
ing the provisions of this part and its
applicability to the programs or activi-
ties conducted by the Commission, and
make such information available to
them in such manner as the Chairman
or his or her designee finds necessary
to apprise such persons of the protec-
tions against discrimination assured to
them by section 504 and this regula-
tion.

§§6.112-6.129 [Reserved]

§6.130 General prohibitions against
discrimination.
(a) No qualified individual with

handicaps shall, on the basis of handi-
cap, be excluded from participation in,
be denied the benefits of, or otherwise
be subjected to discrimination under
any program or activity conducted by
the Commission.

(b)(1) The Commission, in providing
any aid, benefit, or service, may not,
directly or through contractual, licens-
ing, or other arrangements, on the
basis of handicap—

(i) Deny a qualified individual with
handicaps the opportunity to partici-
pate in or benefit from the aid, benefit,
or service;

(ii) Afford a qualified individual with
handicaps an opportunity to partici-
pate in or benefit from the aid, benefit,
or service that is not equal to that af-
forded others;

(iii) Provide a qualified individual
with handicaps with an aid, benefit, or
service that is not as effective in af-
fording equal opportunity to obtain the
same result, to gain the same benefit,
or to reach the same level of achieve-
ment as that provided to others;
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(iv) Provide different or separate aid,
benefits, or services to individuals with
handicaps or to any class of individuals
with handicaps than is provided to oth-
ers unless such action is necessary to
provide qualified individuals with
handicaps with aid, benefits, or serv-
ices that are as effective as those pro-
vided to others;

(v) Deny a qualified individual with
handicaps the opportunity to partici-
pate as a member of planning or advi-
sory boards; or

(vi) Otherwise limit a qualified indi-
vidual with handicaps in the enjoy-
ment of any right, privilege, advan-
tage, or opportunity enjoyed by others
receiving the aid, benefit, or service.

(2) The Commission may not deny a
qualified individual with handicaps the
opportunity to participate in programs
or activities that are not separate or
different, despite the existence of per-
missibly separate or different programs
or activities.

(3) The Commission may not, directly
or through contractual or other ar-
rangements, utilize criteria or methods
of administration the purpose or effect
of which would—

(i) Subject qualified individuals with
handicaps to discrimination on the
basis of handicap; or

(ii) Defeat or substantially impair ac-
complishment of the objectives of a
program or activity with respect to in-
dividuals with handicaps.

(4) The Commission may not, in de-
termining the site or location of a fa-
cility, make selections the purpose or
effect of which would—

(i) Exclude individuals with handi-
caps from, deny them the benefits of,
or otherwise subject them to discrimi-
nation under any program or activity
conducted by the Commission; or

(ii) Defeat or substantially impair
the accomplishment of the objectives
of a program or activity with respect
to individuals with handicaps.

(5) The Commission, in the selection
of procurement contractors, may not
use criteria that subject qualified indi-
viduals with handicaps to discrimina-
tion on the basis of handicap.

(c) The exclusion of nonhandicapped
persons from the benefits of a program
limited by Federal statute or Execu-
tive order to individuals with handi-
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caps or the exclusion of a specific class
of individuals with handicaps from a
program limited by Federal statute or
Executive order to a different class of
individuals with handicaps is not pro-
hibited by this part.

(d) The Commission shall administer
programs and activities in the most in-
tegrated setting appropriate to the
needs of qualified individuals with
handicaps.

§§6.131-6.139 [Reserved]

§6.140 Employment.

No qualified individual with handi-
caps shall, on the basis of handicap, be
subjected to discrimination in employ-
ment under any program or activity
conducted by the Commission. The
definitions, requirements and proce-
dures of section 501 of the Rehabilita-
tion Act of 1973 (29 U.S.C. 791), as estab-
lished by the Equal Employment Op-
portunity Commission in 29 CFR part
1613, shall apply to employment in fed-
erally conducted programs or activi-
ties.

§§6.141-6.148 [Reserved]
§6.149 Program  accessibility: Dis-
crimination prohibited.

Except as otherwise provided in
§6.150, no qualified individuals with
handicaps shall, because the Commis-
sion’s facilities are inaccessible to or
unusable by individuals with handi-
caps, be denied the benefits of, be ex-
cluded from participation in, or other-
wise be subjected to discrimination
under any program or activity con-
ducted by the Commission.

§6.150 Program accessibility: Existing
facilities.

(a) General. The Commission shall op-
erate each program or activity so that
the program or activity, when viewed
in its entirety, is readily accessible to
and usable by individuals with handi-
caps. This paragraph does not—

(1) Necessarily require the Commis-
sion to make each of its existing facili-
ties accessible to and usable by individ-
uals with handicaps, or

(2) Require the Commission to take
any action that it can demonstrate
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would result in a fundamental alter-
ation in the nature of a program or ac-
tivity or in undue financial and admin-
istrative burdens. In those cir-
cumstances where Commission per-
sonnel believe that the proposed action
would fundamentally alter the program
or activity or would result in undue fi-
nancial and administrative burdens,
the Commission has the burden of
proving that compliance with §6.150(a)
would result in such alteration or bur-
dens. The decision that compliance
would result in such alteration or bur-
dens must be made by the Chairman or
his or her designee after considering all
Commission resources available for use
in the funding and operation of the
conducted program or activity, and
must be accompanied by a written
statement of the reasons for reaching
that conclusion. If an action would re-
sult in such an alteration or such bur-
dens, the Commission shall take any
other action that would not result in
such an alteration or such burdens, but
would, nevertheless, ensure that indi-
viduals with handicaps receive the ben-
efits and services of the program or ac-
tivity.

(b) Methods. The Commission may
comply with the requirements of this
section through such means as redesign
of equipment, reassignment of services
to accessible buildings, assignment of
aides to beneficiaries, home visits, de-
livery of services at alternate acces-
sible sites, alteration of existing facili-
ties and construction of new facilities,
use of accessible rolling stock, or any
methods that result in making its pro-
grams or activities readily accessible
to and wusable by individuals with
handicaps. The Commission is not re-
quired to make structural changes in
existing facilities where other methods
are effective in achieving compliance
with this section. The Commission, in
making alterations to existing build-
ings, shall meet accessibility require-
ments to the extent compelled by the
Architectural Barriers Act of 1968, as
amended (42 U.S.C. 4151-4157) and any
regulations implementing it. In choos-
ing among available methods for meet-
ing the requirements of this section,
the Commission shall give priority to
those methods that offer programs and
activities to qualified individuals with

§6.151

handicaps in the most integrated set-
ting appropriate.

(c) Time period for compliance. The
Commission shall comply with the ob-
ligations established under this section
by April 1, 1988, except that where
structural changes in facilities are un-
dertaken, such changes shall be made
by February 1, 1991, but in any event as
expeditiously as possible.

(d) Transition plan. In the event that
structural changes to facilities will be
undertaken to achieve program acces-
sibility, the Commission shall develop,
by August 1, 1988, a transition plan set-
ting forth the steps necessary to com-
plete such changes. The Commission
shall provide an opportunity to inter-
ested persons, including individuals
with handicaps or organizations rep-
resenting individuals with handicaps,
to participate in the development of
the transition plan by submitting com-
ments (both oral and written). A copy
of the transition plan shall be made
available for public inspection. The
plan shall, at a minimum—

(1) Identify physical obstacles in the
Commission’s facilities that limit the
accessibility of its programs or activi-
ties to individuals with handicaps;

(2) Describe in detail the methods
that will be used to make the facilities
accessible;

(3) Specify the schedule for taking
the steps necessary to achieve compli-
ance with this section and, if the time
period of the transition plan is longer
than one year, identify steps that will
be taken during each year of the tran-
sition period;

(4) Indicate the official responsible
for implementation of the plan; and

(5) Identify the persons or groups
with whose assistance the plan was
prepared.

§6.151 Program accessibility:
construction and alterations.

New

Each building or part of a building
that is constructed or altered by, on
behalf of, or for the use of the Commis-
sion shall be designed, constructed, or
altered so as to be readily accessible to
and usable by individuals with handi-
caps. The definitions, requirements,
and standards of the Architectural Bar-
riers Act (42 U.S.C. 4151-4157), as estab-
lished in 41 CFR 101-19.600 to 101-19.607,
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apply to buildings covered by this sec-
tion.

§6.152 Program accessibility: Elec-
tronic and information technology.

(a) When developing, procuring,
maintaining, or using electronic and
information technology, the Commis-
sion shall ensure, unless an undue bur-
den would be imposed on the agency,
that the electronic and information
technology allows, regardless of the
type of medium of the technology:

(1) individuals with disabilities who
are employees to have access to and
use of information and data that is
comparable to the access to and use of
the information and data by employees
who are not individuals with disabil-
ities; and

(2) individuals with disabilities who
are members of the public seeking in-
formation or services from the Com-
mission to have access to and use of in-
formation and data that is comparable
to the access to and use of the informa-
tion and data by members of the public
who are not individuals with disabil-
ities.

(b) When the development, procure-
ment, maintenance, or use of elec-
tronic and information technology that
meets the standards published by the
Architectural and Transportation Bar-
riers Compliance Board pursuant to
section 508(a)(2) of the Rehabilitation
Act of 1973, as amended, would impose
an undue burden on the Commission,
the Commission shall provide individ-
uals with disabilities covered by para-
graph (a) of this section with the infor-
mation and data involved by an alter-
native means of access that allows
such individuals to use the information
and data.

(c) This section shall not apply to
any matter legally exempted by sec-
tion 508, by the standards referenced in
paragraph (b) of this section, or by
other applicable law or regulation.
Nothing in this section shall be con-
strued to limit any right, remedy, or
procedure otherwise available under
any provision of federal law (including
sections 501 through 505 of the Reha-
bilitation Act of 1973, as amended) that
provides greater or equal protection for
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the rights of individuals with disabil-
ities than section 508.

[66 FR 51863, Oct. 11, 2001]
§§6.153-6.159 [Reserved]

§6.160 Communications.

(a) The Commission shall take appro-
priate steps to ensure effective commu-
nication with applicants, participants,
personnel of other Federal entities, and
members of the public.

(1) The Commission shall furnish ap-
propriate auxiliary aids where nec-
essary to afford an individual with
handicaps an equal opportunity to par-
ticipate in, and enjoy the benefits of, a
program or activity conducted by the
Commission.

(i) In determining what type of auxil-
iary aid is necessary, the Commission
shall give primary consideration to the
requests of the individual with handi-
caps.

(ii) The Commission need not provide
individually prescribed devices, readers
for personal use or study, or other de-
vices of a personal nature.

(2) Where the Commission commu-
nicates with applicants and bene-
ficiaries by telephone, telecommuni-
cation devices for deaf persons (TDD’s),
or equally effective telecommunication
systems shall be used.

(b) The Commission shall ensure that
interested persons, including persons
with impaired vision or hearing, can
obtain information as to the existence
and location of accessible services, ac-
tivities, and facilities.

(c) The Commission shall provide
signs at a primary entrance to each of
its inaccessible facilities, directing
users to a location at which they can
obtain information about accessible fa-
cilities. The international symbol for
accessibility shall be used at each pri-
mary entrance of an accessible facility.

(d) This section does not require the
Commission to take any action that it
can demonstrate would result in a fun-
damental alteration in the nature of a
program or activity, or in undue finan-
cial and administrative burdens. In
those circumstances where Commis-
sion personnel believe that the pro-
posed action would fundamentally
alter the program or activity or would
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result in undue financial and adminis-
trative burdens, the Commission has
the burden of proving that compliance
with §6.160 would result in such alter-
ation or burdens. The decision that
compliance would result in such alter-
ation or burdens must be made by the
Chairman or his or her designee after
considering all Commission resources
available for use in the funding and op-
eration of the conducted program or
activity, and must be accompanied by
a written statement of the reasons for
reaching that conclusion. If an action
required to comply with this section
would result in such an alteration or
such burdens, the Commission shall
take any other action that would not
result in such an alteration or burdens
but would nevertheless ensure that, to
the maximum extent possible, individ-
uals with handicaps receive the bene-
fits and services of the program or ac-
tivity.

§§6.161-6.169 [Reserved]

§6.170 Compliance procedures.

(a) Except as provided in paragraph
(b) of this section, this section applies
to all allegations of discrimination on
the basis of handicap in programs or
activities conducted by the Commis-
sion.

(b) The Commission shall process
complaints alleging violations of sec-
tion 504 with respect to employment
according to the procedures established
by the Equal Employment Opportunity
Commission in 29 CFR part 1613 pursu-
ant to section 501 of the Rehabilitation
Act of 1973 (29 U.S.C. 791). The Commis-
sion shall apply the same procedures to
process complaints alleging violations
of section 508. Complaints alleging a
violation of section 508 may not be
filed with respect to any exempted
matters as described in §6.152(c) of this
chapter, and may be filed only with re-
spect to electronic and information
technology procured by the Commis-
sion on or after June 21, 2001.

(c) Responsibility for implementa-
tion and operation of this section is
vested in the Director of Equal Em-
ployment Opportunity.

(d)1) A complete complaint under
this section may be filed by any person
who believes that he or she or any spe-

§6.170

cific class of persons of which he or she
is a member has been subjected to dis-
crimination prohibited by this part.
The complaint may also be filed by an
authorized representative of any such
person.

(2) The complaint must be filed with-
in 180 days of the alleged act of dis-
crimination unless the Director of
Equal Employment Opportunity ex-
tends the time period for good cause.

(3) The complaint must be addressed
to the Director of Equal Employment
Opportunity, Federal Trade Commis-
sion, 600 Pennsylvania Avenue, NW.,
Washington, DC 20580.

(e) If the Director of Equal Employ-
ment Opportunity receives a complaint
over which the Commission does not
have jurisdiction, he or she shall
promptly notify the complainant and
shall make reasonable efforts to refer
the complaint to the appropriate Gov-
ernment entity.

(f) The Director of Equal Employ-
ment Opportunity shall notify the Ar-
chitectural and Transportation Bar-
riers Compliance Board upon receipt of
any complaint alleging that a building
or facility that is subject to the Archi-
tectural Barriers Act of 1968, as amend-
ed (42 U.S.C. 4151-4157) is not readily
accessible to and usable by individuals
with handicaps.

(2)(1) The Director of Equal Employ-
ment Opportunity shall accept and in-
vestigate a complete complaint that is
filed in accordance with paragraph (d)
of this section and over which the Com-
mission has jurisdiction.

(2) If the Director of Equal Employ-
ment Opportunity receives a complaint
that is not complete (see §6.103), he or
she shall, within 30 days thereafter, no-
tify the complainant that additional
information is needed. If the complain-
ant fails to complete the complaint
within 30 days of the date of the Direc-
tor’s notice, the Director of Equal Em-
ployment Opportunity may dismiss the
complaint without prejudice.

(h) Within 180 days of the receipt of a
complete complaint over which the
Commission has jurisdiction, the Di-
rector of Equal Employment Oppor-
tunity shall notify the complainant of
the results of the investigation in a let-
ter containing—
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(1) Findings of fact and conclusions
of law;

(2) A description of a remedy for each
violation found; and

(3) A notice of the right to appeal to
the Commission’s General Counsel.

(i) (1) An appeal under this section
must be filed within 90 days of the
complainant’s receipt of the letter
under paragraph (h) of this section un-
less the General Counsel extends the
time period for good cause.

(2) The appeal must be addressed to
the General Counsel, Federal Trade
Commission, 600 Pennsylvania Avenue,
NW., Washington, DC 20580.

(3) The appeal shall specify the ques-
tions raised by the appeal and the ar-
guments on the points of fact and law
relied upon in support of the position
taken on each question; and it shall in-
clude copies of the complaint filed
under paragraph (d) of this section and
the letter by the Director of Equal Em-
ployment Opportunity under paragraph
(h) of this section as well as any other
material relied upon in support of the
appeal.

(j) The General Counsel shall notify
the complainant of the results of the
appeal within 60 days of the receipt of
the appeal. If the General Counsel de-
termines that additional information is
needed from the complainant, the Gen-
eral Counsel shall have 60 days from
the date of receipt of the additional in-
formation to make a final determina-
tion on the appeal. The General Coun-
sel may submit the appeal to the Com-
mission for final determination pro-
vided that any final determination of
the appeal is made by the Commission
within the 60-day period specified by
this paragraph.

(k) The time limits specified by para-
graphs (h) and (j) of this section may
be extended by the Chairman for good
cause.

(1) The Commission may delegate its
authority for conducting complaint in-
vestigations to other Federal agencies,
except that the authority for making
the final determination may not be
delegated.

[62 FR 45628, Dec. 1, 1987, as amended at 66
FR 51864, Oct. 11, 2001]
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§§6.171-6.999 [Reserved]

PART 14—ADMINISTRATIVE INTER-
PRETATIONS, GENERAL POLICY
STATEMENTS, AND ENFORCE-
MENT POLICY STATEMENTS

Sec.

14.9 Requirements concerning clear and
conspicuous disclosures in foreign lan-
guage advertising and sales materials.

14.12 Use of secret coding in marketing re-
search.

14.15 In regard to comparative advertising.

14.16 Interpretation of Truth-in-Lending Or-
ders consistent with amendments to the
Truth-in-Lending Act and Regulation Z.

AUTHORITY: 15 U.S.C. 41-58.

§14.9 Requirements concerning clear
and conspicuous disclosures in for-
eign language advertising and sales
materials.

The Federal Trade Commission has
noted that, with increasing intensity,
advertisers are making special efforts
to reach foreign language-speaking
consumers. As part of this special ef-
fort, advertisements, brochures and
sales documents are being printed in
foreign languages. In recent years the
Commission has issued various cease-
and-desist orders as well as rules,
guides and other statements, which re-
quire affirmative disclosures in connec-
tion with certain kinds of representa-
tions and business activities. Gen-
erally, these disclosures are required to
be ‘‘clear and conspicuous.” Because
questions have arisen as to the mean-
ing and application of the phrase
‘“‘clear and conspicuous’ with respect
to foreign language advertisements and
sales materials, the Commission deems
it appropriate to set forth the fol-
lowing enforcement policy statement:

(a) Where cease-and-desist orders as
well as rules, guides and other state-
ments require ‘‘clear and conspicuous”
disclosure of certain information in an
advertisement or sales material in a
newspaper, magazine, periodical, or
other publication that is not in
English, the disclosure shall appear in
the predominant language of the publi-
cation in which the advertisement or
sales material appears. In the case of
any other advertisement or sales mate-
rial, the disclosure shall appear in the
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language of the target audience (ordi-
narily the language principally used in
the advertisement or sales material).

(b) Any respondent who fails to com-
ply with this requirement may be the
subject of a civil penalty or other law
enforcement proceeding for violating
the terms of a Commission cease-and-
desist order or rule.

(Sec. 5, 38 Stat. 719, as amended; 15 U.S.C. 45)

[38 FR 21494, Aug. 9, 1973, as amended at 63
FR 34808, June 26, 1998]

§14.12 Use of secret coding in mar-
keting research.

(a) The Federal Trade Commission
has determined to close its industry-
wide investigation of marketing re-
search firms that was initiated in No-
vember 1975, to determine if the firms
were using questionnaires with invis-
ible coding that could be used to reveal
a survey respondent’s identity. After a
thorough investigation, the Commis-
sion has determined that invisible cod-
ing has been used by the marketing re-
search industry, but it is neither a
commonly used nor widespread prac-
tice. Moreover, use of the practice ap-
pears to have diminished in recent
years. For these reasons, the Commis-
sion has determined that further ac-
tion is not warranted at this time.

(b) However, for the purpose of pro-
viding guidance to the marketing re-
search industry, the Commission is
issuing the following statement with
regard to its future enforcement inten-
tions. The Commission has reason to
believe that it is an unfair or deceptive
act or practice, violative of section 5 of
the Federal Trade Commission Act (15
U.S.C. 45) to induce consumers to pro-
vide information about themselves by
expressly or implicitly promising that
such information is being provided
anonymously, when, in fact, a secret or
invisible code is used on the survey
form or return envelope that allows
identification of the consumer who has
provided the information.

(c) While the Commission has made
no final determination regarding the
legality of the foregoing practice, the
Commission will take appropriate en-
forcement action should it discover the
practice to be continuing in the future,
and in the event that it may be causing
substantial consumer injury. Among
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the circumstances in which the Com-
mission believes that the use of secret
coding may cause significant consumer
harm are those in which:

(1) A misleading promise of anonym-
ity is used to obtain highly sensitive
information about a consumer that
such consumer would not choose to dis-
close if he or she were informed that a
code was being used that would allow
his or her name to be associated with
the response; and

(2) Information of any sort is used for
purposes other than those of the mar-
ket survey.

[43 FR 42742, Sept. 21, 1978]

§14.15 In regard to comparative ad-
vertising.

(a) Introduction. The Commission’s
staff has conducted an investigation of
industry trade associations and the ad-
vertising media regarding their com-
parative advertising policies. In the
course of this investigation, numerous
industry codes, statements of policy,
interpretations and standards were ex-
amined. Many of the industry codes
and standards contain language that
could be interpreted as discouraging
the use of comparative advertising.
This Policy Statement enunciates the
Commission’s position that industry
self-regulation should not restrain the
use by advertisers of truthful compara-
tive advertising.

(b) Policy Statement. The Federal
Trade Commission has determined that
it would be of benefit to advertisers,
advertising agencies, broadcasters, and
self-regulation entities to restate its
current policy concerning comparative
advertising.! Commission policy in the
area of comparative advertising en-
courages the naming of, or reference to
competitiors, but requires clarity, and,
if necessary, disclosure to avoid decep-
tion of the consumer. Additionally, the
use of truthful comparative advertising
should not be restrained by broad-
casters or self-regulation entities.

1For purposes of this Policy Statement,

comparative advertising is defined as adver-
tising that compares alternative brands on
objectively measurable attributes or price,
and identifies the alternative brand by name,
illustration or other distinctive information.
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(c) The Commission has supported
the use of brand comparisions where
the bases of comparision are clearly
identified. Comparative advertising,
when truthful and nondeceptive, is a
source of important information to
consumers and assists them in making
rational purchase decisions. Compara-
tive advertising encourages product
improvement and innovation, and can
lead to lower prices in the market-
place. For these reasons, the Commis-
sion will continue to scrutinize care-
fully restraints upon its use.

(1) Disparagement. Some industry
codes which prohibit practices such as
‘“‘disparagement,” ‘‘disparagement of
competitors,” ‘‘improper disparage-
ment,” ‘“unfairly attaching,” ‘‘discred-
iting,” may operate as a restriction on
comparative advertising. The Commis-
sion has previously held that dispar-
aging advertising is permissible so long
as it is truthful and not deceptive. In
Carter Products, Inc., 60 F.T.C. 782, modi-
fied, 323 F.2d 523 (b6th Cir. 1963), the
Commission narrowed an order rec-
ommended by the hearing examiner
which would have prohibited respond-
ents from disparaging competing prod-
ucts through the use of false or mis-
leading pictures, depictions, or dem-
onstrations, ‘‘or otherwise’ dispar-
aging such products. In explaining why
it eliminated ‘‘or otherwise’ from the
final order, the Commission observed
that the phrase would have prevented:

respondents from making truthful and
non-deceptive statements that a product has
certain desirable properties or qualities
which a competing product or products do
not possess. Such a comparison may have
the effect of disparaging the competing prod-
uct, but we know of no rule of law which pre-
vents a seller from honestly informing the
public of the advantages of its products as
opposed to those of competing products. 60
F.T.C. at 796.

Industry codes which restrain com-
parative advertising in this manner are
subject to challenge by the Federal
Trade Commission.

(2) Substantiation. On occasion, a
higher standard of substantiation by
advertisers using comparative adver-
tising has been required by self-regula-
tion entities. The Commission evalu-
ates comparative advertising in the
same manner as it evaluates all other
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advertising techniques. The ultimate
question is whether or not the adver-
tising has a tendency or capacity to be
false or deceptive. This is a factual
issue to be determined on a case-by-
case basis. However, industry codes and
interpretations that impose a higher
standard of substantiation for com-
parative claims than for wunilateral
claims are inappropriate and should be
revised.

(Sec. 5, 38 Stat. 719, as amended; 15 U.S.C. 45)
[44 FR 47328, Aug. 13, 1979]

§14.16 Interpretation of Truth-in-
Lending Orders consistent with
amendments to the Truth-in-Lend-
ing Act and Regulation Z.

Introduction

The Federal Trade Commission (FTC)
has determined that there is a need to
clarify the compliance responsibilities
under the Truth-in-Lending Act (TILA)
(Title I, Consumer Credit Protection
Act, 15 U.S.C. 1601 et seq.), as amended
by the Truth-in-Lending Simplification
and Reform Act of 1980 (Pub. L. 96-221,
94 Stat. 168), and under revised Regula-
tion Z (12 CFR part 226, 46 FR 20848),
and subsequent amendments to the
TILA and Regulation Z, of those credi-
tors and advertisers who are subject to
final cease and desist orders that re-
quire compliance with provisions of the
Truth-in-Lending statute or Regula-
tion Z. Clarification is necessary be-
cause the Truth-in-Lending Simplifica-
tion and Reform Act and revised Regu-
lation Z significantly relaxed prior
Truth-in-Lending  requirements on
which provisions of numerous out-
standing orders were based. The Policy
Statement provides that the Commis-
sion will interpret and enforce Truth-
in-Lending provisions of all orders so
as to impose no greater or different dis-
closure obligations on creditors and ad-
vertisers named in such orders than are
required generally of creditors and ad-
vertisers under the TILA and Regula-
tion Z, and subsequent amendments to
the TILA and Regulation Z.

Policy Statement

(a) All cease and desist orders issued
by the FTC that require compliance
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with provisions of the Truth-in-Lend-
ing Act and Regulation Z (12 CFR part
226) will be interpreted and enforced
consistent with the amendments to the
TILA incorporated by the Truth-in-
Lending Simplification and Reform
Act of 1980, and the revision of Regula-
tion Z implementing the same, promul-
gated on April 1, 1981 by the Board of
Governors of the Federal Reserve Sys-
tem (46 FR 20848), and by subsequent
amendments to the TILA and Regula-
tion Z. Likewise, the Federal Reserve
Board staff commentary to revised
Regulation Z (46 FR 50288, October 9,
1981), and subsequent revisions to the
Federal Reserve Board staff com-
mentary to Regulation Z, will be con-
sidered in interpreting the require-
ments of existing orders.

(b) After an amendment to Regula-
tion Z becomes effective, compliance
with the revised credit disclosure re-
quirements will be considered compli-
ance with the existing order, and:

(1) To the extent that revised Regula-
tion Z deletes disclosure requirements
imposed by any Commission order,
compliance with these requirements
will no longer be required; however,

(2) To the extent that revised Regula-
tion Z imposes additional disclosure or
format requirements, a failure to com-
ply with the added requirements will
be considered a violation of the TILA.

(c) A creditor or advertiser must con-
tinue to comply with all provisions of
the order which do not relate to Truth-
in-Lending Act requirements or are un-
affected by Regulation Z. These provi-
sions are not affected by this policy
statement and will remain in full force
and effect.

Staff Clarifications

The Commission intends that this
Enforcement Policy Statement obviate
the need for any creditor or advertiser
to file a petition to reopen and modify
any affected order under section 2.51 of
the Commission’s rules of practice (16
CFR 2.51). However, the Commission
recognizes that the policy statement
may not provide clear guidance to
every creditor or advertiser under
order. The staff of the Division of En-
forcement, Bureau of Consumer Protec-
tion, will respond to written requests
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for clarification of any order affected
by this policy statement.

[60 FR 42033, Aug. 15, 1995]
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AUTHORITY: Federal Advisory Committee
Act, 5 U.S.C. App. I Section 8(a).

SOURCE: 51 FR 30055, Aug. 22, 1986, unless
otherwise noted.

§16.1 Purpose and scope.

(a) The regulations in this part im-
plement the Federal Advisory Com-
mittee Act, 5 U.S.C. App. L.

(b) These regulations shall apply to
any advisory committee, as defined in
paragraph (b) of §16.2 of this part. How-
ever, to the extent that an advisory
committee is subject to particular
statutory provisions that are incon-
sistent with the Federal Advisory Com-
mittee Act, these regulations do not
apply.

§16.2 Definitions.

For purposes of this part:

(a) Administrator means the Adminis-
trator of the General Services Adminis-
tration.

(b) Advisory committee, subject to ex-
clusions described in paragraph (b)(2)
of this section, means any committee,
board, commission, council, panel, task
force, or other similar group, or any
subcommittee or other subgroup there-
of, which is established or utilized by
the Commission for the purpose of ob-
taining advice or recommendations for
the Commission or other agency or of-
ficer of the Federal Government on
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matters that are within the scope of
the Commission’s jurisdiction.

(1) Where a group provides some ad-
vice to the Commission but the group’s
advisory function is incidental and in-
separable from other (e.g., operational
or management) functions, the provi-
sions of this part do not apply. How-
ever, if the advisory function is sepa-
rable, the group is subject to this part
to the extent that the group operates
as an advisory committee.

(2) Groups excluded from the effect of
the provisions of this part include:

(i) Any committee composed wholly
of full-time officers or employees of the
Federal Government;

(ii) Any committee, subcommittee or
subgroup that is exclusively oper-
ational in nature (e.g., has functions
that include making or implementing
decisions, as opposed to the offering of
advice or recommendations);

(iii) Any inter-agency advisory com-
mittee unless specifically made appli-
cable by the establishing authority.

(c) Commission means the Federal
Trade Commission.

(d) GSA means the General Services
Administration.

(e) Secretariat means the Committee
Management Secretariat of the Gen-
eral Services Administration.

(f) Sunshine Act means the Govern-
ment in the Sunshine Act, 5 U.S.C.
5562Db.

§16.3 Policy.

(a) The Commission’s policy shall be
to:

(1) Establish an advisory committee
only when it is essential to the conduct
of agency business;

(2) Insure that adequate information
is provided to the Congress and the
public regarding advisory committees,
and that there are adequate opportuni-
ties for access by the public to advisory
committee meetings;

(3) Insure that the membership of the
advisory committee is balanced in
terms of the points of view represented
and the functions to be performed; and

(4) Terminate an advisory committee
whenever the stated objectives of the
committee have been accomplished;
the subject matter or work of the advi-
sory committee has become obsolete;
the cost of operating the advisory com-
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mittee is excessive in relation to the
benefits accruing to the Commission;
or the advisory committee is otherwise
no longer a necessary or appropriate
means to carry out the purposes for
which it was established.

(b) No advisory committee may be
used for functions that are not solely
advisory unless specifically authorized
to do so by law. The Commission shall
be solely responsible for making policy
decisions and determining action to be
taken with respect to any matter con-
sidered by an advisory committee.

§16.4 Advisory Committee
ment Officer.

(a) The Commission shall designate
the Executive Director as the Advisory
Committee Management Officer who
shall:

(1) Exercise control and supervision
over the establishment, procedures,
and accomplishments of the advisory
committees established by the Com-
mission;

(2) Assemble and maintain the re-
ports, records, and other papers of any
advisory committee during its exist-
ence;

(3) Carry out, on behalf of the Com-
mission, the provisions of the Freedom
of Information Act, 5 U.S.C. 552, with
respect to such reports, records, and
other papers;

(4) Maintain in a single location a
complete set for the charters and mem-
bership lists of each of the Commis-
sion’s advisory committees;

(5) Maintain information on the na-
ture, functions, and operations of each
of the Commission’s advisory commit-
tees; and

(6) Provide information on how to ob-
tain copies of minutes of meetings and
reports of each of the Commission’s ad-
visory committees.

(b) The name of the Advisory Com-
mittee Management Officer designated
in accordance with this part, and his or
her agency address and telephone num-
ber, shall be provided to the Secre-
tariat.

Manage-

§16.5 Establishment of advisory com-
mittees.

(a) No advisory committee shall be
established under this part unless such
establishment is:
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(1) Specifically authorized by statute;
or

(2) Determined as a matter of formal
record by the Commission, after con-
sultation with the Administrator, to be
in the public interest in connection
with the performance of duties imposed
on the Commission by law.

(b) In establishing an advisory com-
mittee, the Commission shall:

(1) Prepare a proposed charter for the
advisory committee in accordance with
§16.6 of this part; and

(2) Submit an original and one copy
of a letter to the Administrator re-
questing concurrence in the Commis-
sion’s proposal to establish an advisory
committee. The letter from the Com-
mission shall describe the nature and
purpose of the proposed advisory com-
mittee, including an explanation of
why establishment of the advisory
committee is essential to the conduct
of agency business and in the public in-
terest and why the functions of the
proposed committee could not be per-
formed by the Commission, by an exist-
ing committee, or through other
means. The letter shall also describe
the Commission’s plan to attain bal-
anced membership on the proposed ad-
visory committee in terms of points of
view to be represented and functions to
be performed. The letter shall be ac-
companied by two copies of the pro-
posed charter.

(c) Upon the receipt of notification
from the Administrator of his or her
concurrence or nonconcurrence, the
Commission shall notify the Adminis-
trator in writing that either:

(1) The advisory committee is being
established. The filing of an advisory
committee charter as specified in §16.6
of this part shall be deemed appro-
priate written notification in this in-
stance; or

(2) The advisory committee is not
being established.

(d) If the Commission determines
that an advisory committee should be
established in accordance with para-
graph (c) of this section, the Commis-
sion shall publish notice to that effect
in the FEDERAL REGISTER at least fif-
teen days prior to the filing of the ad-
visory committee’s charter unless the
Administrator authorizes publication
of such notice within a shorter period
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of time. The notice shall identify the
name and purpose of the advisory com-
mittee, state that the committee is
necessary and in the public interest,
and identify the name and address of
the Commission official to whom the
public may submit comments.

(e) The Commission may issue regu-
lations or guidelines as may be nec-
essary to operate and oversee a par-
ticular advisory committee.

§16.6 Charter.

(a) No advisory committee estab-
lished, utilized, reestablished or re-
newed by the Commission under this
part shall meet or take any action
until its charter has been filed by the
Commission with the standing commit-
tees of the Senate and House of Rep-
resentatives having legislative juris-
diction over the Commission.

(b) The charter required by para-
graph (a) of this section shall include
the following information:

(1) The committee’s official designa-
tion;

(2) The committee’s objectives and
the scope of its activity;

(3) The period of time necessary for
the committee to carry out its pur-
poses;

(4) The Commission component or of-
ficial to whom the committee reports;

(5) The agency or official responsible
for providing the necessary support for
the committee;

(6) A description of the duties for
which the committee is responsible,
and, if such duties are not solely advi-
sory, a specification of the authority
for such functions;

(7) The estimated annual operating
cost in dollars and man-years for the
committee;

(8) The estimated number and fre-
quency of committee meetings;

(99 The committee’s termination
date, if less than two years from the
date of committee’s establishment; and

(10) The date the charter is filed.

(c) A copy of the charter required by
paragraph (a) of this section shall also
be furnished at the time of filing to the
Secretariat and the Library of Con-
gress.

(d) The requirements of this section
shall also apply to committees utilized
as advisory committees, even though
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not expressly established for that pur-
pose.

§16.7 Meetings.

(a) The Commission shall designate
an officer or employee of the Federal
Government as the Designated Federal
Officer for the advisory committee.
The Designated Federal Officer shall
attend the meetings of the advisory
committee, and shall adjourn com-
mittee meetings whenever he or she de-
termines that adjournment is in the
public interest. The Commission, in its
discretion, may authorize the Des-
ignated Federal Officer to chair meet-
ings of the advisory committee.

(b) No meeting of any advisory com-
mittee shall be held except at the call
of, or with the advance approval of, the
Designated Federal Officer and with an
agenda approved by such official.

(c) The agenda required by paragraph
(b) of this section shall identify, in gen-
eral terms, matters to be considered at
the meeting and shall indicate whether
any part of the meeting will concern
matters that the General Counsel has
determined to be covered by one or
more of the exemptions of the Sun-
shine Act.

(d) Timely notice of each meeting of
the advisory committee shall be pro-
vided in accordance with §16.9 of this
part.

(e) Subject to the provisions of §16.8
of this part, each meeting of an advi-
sory committee as defined in §16.2(b) of
this part shall be open to the public.
Subcommittees and subgroups that are
not utilized by the Commission for the
purpose of obtaining advice or rec-
ommendations do not constitute advi-
sory committees within the meaning of
§16.2(b) and are not subject to the
meeting and other requirements of this
part.

(f) Meetings that are completely or
partly open to the public shall be held
at reasonable times and at places that
are reasonably accessible to members
of the public. The size of the meeting
room shall be sufficient to accommo-
date members of the public who can
reasonably be expected to attend.

(2) Any member of the public shall be
permitted to file a written statement
with the committee concerning any
matter to be considered in a meeting.
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Interested persons may be permitted
by the committee chairman to speak at
such meetings in accordance with pro-
cedures established by the committee
and subject to the time constraints
under which the meeting is to be con-
ducted.

(h) No meeting of any advisory com-
mittee shall be held in the absence of a
quorum. Unless otherwise established
by statute or in the charter of the com-
mittee, a quorum shall consist of a ma-
jority of the committee’s authorized
membership.

§16.8 Closed meetings.

(a) Paragraphs (e), (f), and (g) of §16.7
of this part, which require that meet-
ings shall be open to the public and
that the public shall be afforded an op-
portunity to participate in such meet-
ings, shall not apply to any advisory
committee meeting (or any portion
thereof) which the Commission deter-
mines is concerned with any matter
covered by one or more of the exemp-
tions set forth in paragraph (c) of the
Sunshine Act, 5 U.S.C. section 552b(c).

(b) An advisory committee that seeks
to have all or part of its meeting closed
shall notify the Commission at least
thirty days before the scheduled date
of the meeting. The notification shall
be in writing and shall identify the spe-
cific provisions of the Sunshine Act
which justify closure. The Commission
may waive the thirty-day requirement
when a lesser period of time is re-
quested and justified by the advisory
committee.

(c) The General Counsel shall review
all requests to close meetings and shall
advise the Commission on the disposi-
tion of each such request.

(d) If the Commission determines
that the request is consistent with the
policies of the Sunshine Act and the
Federal Advisory Committee Act, it
shall issue a determination that all or
part of the meeting may be closed. A
copy of the Commission’s determina-
tion shall be made available to the pub-
lic upon request.

(e) The advisory committee shall
issue, on an annual basis, a report that
sets forth a summary of its activities
in meetings closed pursuant to this
section, addressing those related mat-
ters as would be informative to the
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public and consistent with the policy of
the Sunshine Act and of this part. No-
tice of the availability of such annual
reports shall be published in accord-
ance with §16.15 of this part.

§16.9 Notice of meetings.

(a) Notice of each advisory com-
mittee meeting, whether open or closed
to the public, shall be published in the
FEDERAL REGISTER at least 15 days be-
fore the meeting date. Such notice
shall include the exact name of the ad-
visory committee as chartered; the
time, date, place and purpose of the
meeting; and a summary of the meet-
ing agenda. Notice shall also state that
the meeting is open to the public or
closed in whole or in part, and, if
closed, cite the specific exemptions of
the Sunshine Act as the basis for clo-
sure. The Commission may permit the
advisory committee to provide notice
of less than fifteen days in extraor-
dinary situations, provided that the
reasons for doing so are included in the
meeting notice.

(b) In addition to the notice required
by paragraph (a) of this section, other
forms of notice such as press releases
and notices in professional journals
may be used to inform interested mem-
bers of the public of advisory com-
mittee meetings.

§16.10 Minutes
meetings.

(a) Detailed minutes of each advisory
committee meeting shall be kept. The
minutes shall reflect the time, date
and place of the meeting; and accurate
summary of each matter that was dis-
cussed and each conclusion reached;
and a copy of each report or other doc-
ument received, issued, or approved by
the advisory committee. In addition,
the minutes shall include a list of advi-
sory committee members and staff and
full-time Federal employees who at-
tended the meeting; a list of members
of the public who presented oral or
written statements; and an estimated
number of members of the public who
were present at the meeting. The min-
utes shall describe the extent to which
the meeting was open to the public and
the nature and extent of any public
participation. If it is impracticable to
attach to the minutes of the meeting

and transcripts of
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any document received, issued, or ap-
proved by the advisory committee,
then the minutes shall describe the
document in sufficient detail to enable
any person who may request the docu-
ment to identify it readily.

(b) The accuracy of all minutes shall
be certified to by the chairperson of
the advisory committee.

(c) Minutes need not be kept if a ver-
batim transcript is made.

§16.11 Annual comprehensive review.

(a) The Commission shall conduct an
annual comprehensive review of the ac-
tivities and responsibilities of each ad-
visory committee to determine:

(1) Whether such committee is car-
rying out its purpose;

(2) Whether, consistent with the pro-
visions of applicable statutes, the re-
sponsibilities assigned to it should be
revised;

(3) Whether it should be merged with
any other advisory committee or com-
mittees; or

(4) Whether it should be abolished.

(b) Pertinent factors to be considered
in the comprehensive review required
by paragraph (a) of this section include
the following:

(1) The number of times the com-
mittee has met in the past year;

(2) The number of reports or rec-
ommendations submitted by the com-
mittee;

(3) An evaluation of the substance of
the committee’s reports or rec-
ommendations with respect to the
Commission’s programs or operations;

(4) An evaluation (with emphasis on
the preceding twelve month period of
the committee’s work) of the history of
the Commission’s utilization of the
committee’s recommendations in pol-
icy formulation, program planning, de-
cision making, more effective achieve-
ment of program objectives, and more
economical accomplishment of pro-
grams in general.

(56) Whether information or rec-
ommendations could be obtained from
sources within the Commission or from
another advisory committee already in
existence;

(6) The degree of duplication of effort
by the committee as compared with
that of other parts of the Commission
or other advisory committees; and
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(7) The estimated annual cost of the
committee.

(c) The annual review required by
this section shall be conducted on a fis-
cal year basis, and results of the review
shall be included in the annual report
to the GSA required by §16.15 of this
part. The report shall contain a jus-
tification of each advisory committee
which the Commission determines
should be continued, making reference,
as appropriate, to the factors specified
in paragraph (b) of this section.

§16.12 Termination of advisory com-
mittees.

Any advisory committee shall auto-
matically terminate not later than two
years after it is established, reestab-
lished, or renewed, unless:

(a) Its duration is otherwise provided
by law;

(b) It is renewed in accordance with
§16.13 of this part; or

(c) The Commission terminates it be-
fore that time.

§16.13 Renewal of advisory commit-
tees.

(a) Any advisory committee estab-
lished under this part may be renewed
by appropriate action of the Commis-
sion and the filing of a new charter. An
advisory committee may be continued
by such action for successive two-year
periods.

(b) Before it renews an advisory com-
mittee in accordance with paragraph
(a) of this section, the Commission will
inform the Administrator by letter,
not more than sixty days nor less than
thirty days before the committee ex-
pires, of the following:

(1) Its determination that a renewal
is necessary and in the public interest;

(2) The reasons for its determination;

(3) The Commission’s plan to main-
tain balanced membership on the com-
mittee;

(4) An explanation of why the com-
mittee’s functions cannot be performed
by the Commission or by an existing
advisory committee.

(c) Upon receipt of the Administra-
tor’s notification of concurrence or
nonconcurrence, the Commission shall
publish a notice of the renewal in the
FEDERAL REGISTER, which shall certify
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that the renewal of the advisory com-
mittee is in the public interest and
shall include all the matters set forth
in paragraph (b) of this section. The
Commission shall cause a new charter
to be prepared and filed in accordance
with the provisions of §§16.5 and 16.6 of
this part.

(d) No advisory committee that is re-
quired under this section to file a new
charter for the purpose of renewal shall
take any action, other than prepara-
tion and filing of such charter, between
the date the new charter is required
and the date on which such charter is
actually filed.

§16.14 Amendments.

(a) The charter of an advisory com-
mittee may be amended when the Com-
mission determines that the existing
charter no longer accurately describes
the committee itself or its goals or pro-
cedures. Changes may be minor, such
as revising the name of the advisory
committee, or may be major, to the ex-
tent that they deal with the basic ob-
jectives or composition of the com-
mittee.

(1) To make a minor amendment to
an advisory committee charter, the
Commission shall:

(i) Amend the charter language as
necessary; and

(ii) File the amended charter in ac-
cordance with the provisions of §16.6 of
this part.

(2) To make a major amendment to
an advisory committee charter, the
Commission shall:

(i) Amend the charter language as
necessary;

(i1) Submit the proposed amended
charter with a letter to the Adminis-
trator requesting concurrence in the
amended language and an explanation
of why the changes are essential and in
the public interest; and

(iii) File the amended charter in ac-
cordance with the provisions of §16.6 of
this part.

(b) Amendment of an existing charter
does not constitute renewal of the ad-
visory committee under §16.13 of this
part.
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§16.15 Reports of advisory commit-
tees.

(a) The Commission shall furnish, on
a fiscal year basis, a report of the ac-
tivities of each of its advisory commit-
tees to the GSA.

(b) Results of the annual comprehen-
sive review of the advisory committee
made under §16.11 shall be included in
the annual report.

(c) The Commission shall notify the
GSA, by letter, of the termination of,
changes in the membership of, or other
significant developments with respect
to, an advisory committee.

§16.16 Compensation.

(a) Committee members. Unless other-
wise provided by law, the Commission
shall not compensate advisory com-
mittee members for their service on an
advisory committee. In the exceptional
case where the Commission is unable
to meet the need for technical exper-
tise or the requirement for balanced
membership solely through the ap-
pointment of noncompensated mem-
bers, the Commission may contract for
or authorize the advisory committee to
contract for the services of a specific
consultant who may be appointed as a
member of the advisory committee. In
such a case, the Commission shall fol-
low the procedures set forth in para-
graph (b) of this section.

§16.16

(b) Consultants. Prior to hiring or au-
thorizing the advisory committee to
hire a consultant to an advisory com-
mittee, the Commission shall deter-
mine that the expertise or viewpoint to
be offered by the consultant is not oth-
erwise available without cost to the
Commission. The compensation to be
paid to such consultant may not exceed
the maximum rate of pay authorized
by 5 U.S.C. section 3109. Hiring of con-
sultants shall be in accordance with
OMB Circular A-120 and applicable
statutes, regulations, and Executive
Orders.

(c) Staff members. The Commission
may fix the pay of each advisory com-
mittee staff member at a rate of the
General Schedule, General Manage-
ment Schedule, or Senior Executive
Service in which the Staff member’s
position would appropriately be placed
(5 U.S.C. chapter 51). The Commission
may not fix the pay of a staff member
at a rate higher than the daily equiva-
lent of the maximum rate for GS-15,
unless the Commission has determined
that under the General Schedule, Gen-
eral Management Schedule, or Senior
Executive Service classification sys-
tem, the staff member’s position would
appropriately be placed at a grade
higher than GS-15. The Commission
shall review this determination annu-
ally.
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SUBCHAPTER B—GUIDES AND TRADE PRACTICE RULES

PART 17—APPLICATION OF GUIDES
IN PREVENTING  UNLAWFUL
PRACTICES

NoOTE: Industry guides are administrative
interpretations of laws administered by the
Commission for the guidance of the public in
conducting its affairs in conformity with
legal requirements. They provide the basis
for voluntary and simultaneous abandon-
ment of unlawful practices by members of
industry. Failure to comply with the guides
may result in corrective action by the com-
mission under applicable statutory provi-
sions. Guides may relate to a practice com-
mon to many industries or to specific prac-
tices of a particular industry.

(AUTHORITY: Sec. 6(g), 38 Stat. 722; (15
U.8.C. 46(g))

[44 FR 11176, Feb. 27, 1979]

PART 18—GUIDES FOR THE
NURSERY INDUSTRY

Sec.
18.0
18.1
18.2
18.3
18.4
18.5

Definitions.

Deception (general).

Deception through use of names.

Substitution of products.

Size and grade designations.

Deception as to blooming, fruiting, or
growing ability.
18.6 Plants collected from the wild state.
18.7 Misrepresentation as to character of

business.

18.8 Deception as to origin or source of in-
dustry products.

AUTHORITY: Secs. 5, 6 FTC Act; 38 Stat. 719,
721; 15 U.S.C. 45, 46.

SOURCE: 44 FR 11177, Feb. 27, 1979, unless
otherwise noted.

§18.0 Definitions.

Industry products. As used in this
part, the term industry products in-
cludes all types of trees, small fruit
plants, shrubs, vines, ornamentals, her-
baceous annuals, biennials and
perennials, bulbs, corms, rhizomes, and
tubers which are offered for sale or sold
to the general public. Included are
products propagated sexually or
asexually and whether grown in a com-
mercial nursery or collected from the
wild state. Such products are custom-
arily used for outdoor planting. Not in-
cluded are florists’ or greenhouse

plants solely for inside culture or use
and annual vegetable plants.

Industry members. Any person, firm,
corporation, or organization engaged in
the sale, offering for sale, or distribu-
tion in commerce of industry products,
as defined above.

Lining-out stock. Includes all plant
material coming from propagating
houses, beds, or frames, and young ma-
terial such as seedlings rooted or
unrooted cuttings, grafts or layers, of
suitable size to transplant either in the
nursery row or in containers for
‘“‘growing on.”

Nursery-propagated. Reproduced and
grown under cultivation, including re-
produced and grown under cultivation
from plants, seeds or cuttings lawfully
collected from the wild state.

Propagated. Reproduced from seeds,
cuttings, callus or other plant tissue,
spores or other propagules under a con-
trolled environment that is intensely
manipulated by human intervention
for the purpose of producing selected
species or hybrids.

[44 FR 11177, Feb. 27, 1979, as amended at 59
FR 64549, Dec. 14, 1994]

§18.1 Deception (general).

(a) It is an unfair or deceptive act or
practice to sell, offer for sale, or dis-
tribute industry products by any meth-
od or under any circumstance or condi-
tion that misrepresents directly or by
implication to purchasers or prospec-
tive purchasers the products with re-
spect to quantity, size, grade, Kkind,
species, age, maturity, condition,
vigor, hardiness, number of times
transplanted, growth ability, growth
characteristics, rate of growth or time
required before flowering or fruiting,
price, origin or place where grown, or
any other material aspect of the indus-
try product.

(b) The inhibitions of this section
shall apply to every type of advertise-
ment or method of representation,
whether in newspaper, periodical, sales
catalog, circular, by tag, label or insig-
nia, by radio or television, by sales rep-
resentatives, or otherwise.
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(c) Among practices inhibited by the
foregoing are direct or indirect rep-
resentations:

(1) That plants have been propagated
by grafting or bud selection methods,
when such is not the fact.

(2) That industry products are
healthy, will grow anywhere without
the use of fertilizer, or will survive and
produce without special care, when
such is not the fact.

(3) That plants will bloom the year
round, or will bear an extraordinary
number of blooms of unusual size or
quality, when such is not the fact.

(4) That an industry product is a new
variety, when in fact it is a standard
variety to which the industry member
has given a new name.

(5) That an industry product cannot
be purchased through usual retail out-
lets, or that there are limited stocks
available, when such is not the fact.

(6) That industry products offered for
sale will be delivered in time for the
next (or any specified) seasonal plant-
ing when the industry member is aware
of factors which make such delivery
improbable.

(7) That the appearance of an indus-
try product as to size, color, contour,
foliage, bloom, fruit or other physical
characteristic is normal or usual when
the appearance so represented is in fact
abnormal or unusual.

(8) That the root system of any plant
is larger in depth or diameter than
that which actually exists, whether ac-
complished by excessive packaging ma-
terial, or excessive balling, or other de-
ceptive or misleading practice.

(9) That bublets are bulbs.

(10) That an industry product is a
rare or unusual item when such is not
the fact. [Guide 1]

[44 FR 11177, Feb. 27, 1979, as amended at 59
FR 64549, Dec. 14, 1994]

§18.2 Deception through use of names.

(a) In the sale, offering for sale, or
distribution of an industry product, it
is an unfair or deceptive act or practice
for any industry member to use a name
for such product that misrepresents di-
rectly or by implication to purchasers
or prospective purchasers its true iden-
tity.

(b) Subject to the foregoing:

§18.2

(1) When an industry product has a
generally recognized and well-estab-
lished common name, it is proper to
use such name as a designation there-
for, either alone or in conjunction with
the correct botanical name of the prod-
uct.

(2) When an industry product has a
generally recognized and well-estab-
lished common name, it is an unfair or
deceptive act or practice for an indus-
try member to adopt and use a new
name for the product unless such new
name is immediately accompanied by
the generally recognized and well-es-
tablished common name, or by the cor-
rect botanical name, or by a descrip-
tion of the nature and properties of the
product which is of sufficient detail to
prevent confusion and deception of pur-
chasers or prospective purchasers as to
the true identity of the product.

(3) When an industry product does
not have a generally recognized and
well-established common name, and a
name other than the correct botanical
name of the product is applied thereto,
such other name shall be immediately
accompanied by either the correct bo-
tanical name of the product, or a de-
scription of the nature and properties
of the product which is of sufficient de-
tail as to prevent confusion and decep-
tion of purchasers and prospective pur-
chasers as to the true identity of the
product.

NOTE: Industry recommendation. The indus-
try recommends that in administering the
guide in this section the Commission give
consideration to the use of plant names list-
ed in such works as Checklist of Woody Or-
namental Plants of California, 1977, Univer-
sity of California; Hillier’s Manual of Trees
and Shrubs, 1971, Hillier & Sons; Manual of
Cultivated Conifers, 1965, P. Den Ouden & B.
K. Boom; Hortus III, 1976, L. H. Bailey
Hortorium; Naming and Registering New
Cultivars, 1974, American Association of
Nurserymen, Inc.; and to plant name lists pe-
riodically published by the plant societies
and the horticultural organizations selected
as international and national cultivar reg-
istration authorities as enumerated in Ap-
pendix of Naming and Registering New
Cultivars.

[Guide 2]

[44 FR 11177, Feb. 27, 1979, as amended at 59
FR 64549, Dec. 14, 1994]
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§18.3 Substitution of products.

With respect to industry products of-
fered for sale by an industry member,
it is an unfair or deceptive act or prac-
tice for any member of the industry:

(a) To ship or deliver industry prod-
ucts which do not conform to represen-
tations made prior to securing the
order or to specifications upon which
the sale is consummated, without ad-
vising the purchaser of the substi-
tution and obtaining the purchaser’s
consent thereto prior to making ship-
ment or delivery, where failure to ad-
vise would be misleading to purchasers;
or

(b) To falsely represent the reason for
making a substitution: Provided, how-
ever, That nothing in this section is in-
tended to inhibit the shipment of prod-
ucts different from those ordered, prior
to obtaining the purchaser’s consent to
such substitution, when the order is re-
ceived by the industry member near
the close of the planting season for the
products ordered and the substitution
involved relates but to a product or
products the total price of which is
comparatively small, and when:

(1) At the commencement of the
planting season for the products or-
dered the industry member had a sup-
ply of such products sufficient to meet
normal and reasonably expected orders
therefor, and such supply has been ex-
hausted; and

(2) The products substituted are of
similar variety and of equal or greater
value to those ordered by the purchaser
and no additional charge is made there-
for; and

(3) Notice of the substitution, with
adequate identification of the sub-
stituted item or items, and with com-
mitment of the industry member to re-
fund any purchase price received for
the substituted products if such prod-
ucts are not acceptable to the pur-
chaser and to compensate the pur-
chaser for any expense involved in the
return of the substituted products if re-
fund is conditioned on the return
thereof, is given the purchaser at the
time of his receipt of such products:
And provided further, That nothing in
this section is to be construed as sanc-
tioning the dissemination of an adver-
tisement of an industry product or
products or the personal solicitation of

16 CFR Ch. | (1-1-03 Edition)

orders therefor unless at the time of
such dissemination or solicitation the
industry member has a supply of such
product or products sufficient to meet
normal and reasonably expected orders
therefor. [Guide 3]

[44 FR 11177, Feb. 27, 1979, as amended at 59
FR 64549, Dec. 14, 1994]

§18.4 Size and grade designations.

(a) In the sale, offering for sale, or
distribution of industry products, it is
an unfair or deceptive act or practice
for an industry member to use any
term, designation, number, letter,
mark, or symbol as a size or grade des-
ignation for any industry product in a
manner or under any circumstance
that misrepresents directly or by im-
plication to purchasers or prospective
purchasers the actual size or grade of
such products.

(b) Under this section industry mem-
bers offering lining-out stock for sale
shall specify conspicuously and accu-
rately the size and age of such stock
when failure to do so may misrepresent
directly or by implication such stock
to purchasers or prospective pur-
chasers.

(c) Nothing in this section is to be
construed as inhibiting the designation
of the size or grade of an industry prod-
uct by use of a size or grade designa-
tion for which a standard has been es-
tablished which is generally recognized
in the industry when the identity of
such standard is conjunctively dis-
closed, the product qualifies for the
designation under such standard, and
no deception of purchasers or prospec-
tive purchasers results in the use of
such designation.

NOTE: It is the consensus of the industry
that the grade and size standard set forth in
the current edition of American Standard for
Nursery Stock, ANSI Z60.1, as approved by
the American National Standard Institute,
Inc., is generally recognized in the industry,
and that use of the size and grade designa-
tion therein set forth, in accordance with the
requirements of the standard for the designa-
tions, in the marketing of industry products
to which such standard relates, will prevent
deception and confusion of purchasers and
prospective purchasers of such products.
[Guide 4]

[44 FR 11177, Feb. 27, 1979, as amended at 59
FR 64549, Dec. 14, 1994]
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§18.5 Deception as to blooming,
fruiting, or growing ability.

In the sale, offering for sale, or dis-
tribution of industry products, it is an
unfair or deceptive act or practice for
any industry member to misrepresent
directly or by implication to pur-
chasers or prospective purchasers the
ability of such products:

(a) To bloom, flower, or fruit within
a specified period of time; or

(b) To produce crops within a speci-
fied period of time, or to give multiple
crops each year, or to produce crops in
unfavorable climatic regions; or

(¢) To bear fruit through
pollinization; or

(d) To grow, flourish, and survive ir-
respective of the climatic conditions,
the care exercised in or after planting,
or the soil characteristics of the local-
ity in which they are to be planted.

self-

NoOTE 1: Under this section, when flower
bulbs are of such immaturity as not reason-
ably to be expected to bloom and flower the
first season of their planting, such fact shall
be clearly and conspicuously disclosed in all
advertisements and sales promotional lit-
erature relating to such products: Provided,
however, That such disclosure need not be
made when sales are confined to nurseries
and commercial growers for their use as
planting stock.

NOTE 2: Under this section, in order to
avoid deception of purchasers and prospec-
tive purchasers thereof, when rose bushes
have been used in a greenhouse for the com-
mercial production of cut flowers, they shall
be tagged or labeled so as to clearly, ade-
quately and conspicuously disclose such fact,
and such tags and labels shall be so attached
thereto as to remain thereon until con-
summation of consumer sale. A similar dis-
closure shall be made in all advertising and
sales promotional literature relating to such
products. And when, by reason of such pre-
vious greenhouse use or their condition at
the time of removal therefrom or their han-
dling during or subsequent thereto, there is
probability that such rose bushes will not
satisfactorily thrive and produce flowers
when replanted outdoors, or will satisfac-
torily thrive and produce flowers outdoors
only if given special treatment and attention
during and after their replanting, such fact
shall also be clearly, conspicuously, and non-
deceptively disclosed in close conjunction
with, and in the same manner as, the afore-
said required disclosure that such products
have been used in a greenhouse for the com-
mercial production of cut flowers.

§18.7

[Guide 5]

[44 FR 11177, Feb. 27, 1979, as amended at 59
FR 64549, Dec. 14, 1994]

§18.6 Plants collected from the wild
state.

It is an unfair or deceptive act or
practice to sell, offer for sale, or dis-
tribute industry products collected
from the wild state without disclosing
that they were collected from the wild
state; provided, however, that plants
propagated in nurseries from plants
lawfully collected from the wild state
may be designated as ‘‘nursery-propa-
gated.” [Guide 6]

[59 FR 64549, Dec. 14, 1994]

§18.7 Misrepresentation as to char-
acter of business.

(a) In the sale, offering for sale, or
distribution of industry products, it is
an unfair or deceptive act or practice
for any industry member to represent
itself directly or by implication to be a
grower or propagator of such products,
or any portion thereof, or to have any
other experience or qualification either
relating to the growing or propagation
of such products or enabling the indus-
try member to be of assistance to pur-
chasers or prospective purchasers in
the selection by them of the kinds or
types of products, or the placement
thereof, when such is not the fact, or in
any other manner to misrepresent di-
rectly or by implication the character,
nature, or extent of the industry mem-
ber’s business.

NOTE: Among practices subject to the inhi-
bitions of this section is a representation by
an industry member to the effect that he is
a landscape architect when his training, ex-
perience, and knowledge do not qualify him
for such representation.

(b) It is also an unfair or deceptive
act or practice for an industry member
to use the word ‘‘guild,” ‘‘club,” ‘“‘asso-
ciation,” ‘‘council,” ‘‘society,” ‘‘foun-
dation,” or any other word of similar
import or meaning, as part of a trade
name, or otherwise, in such a manner
or under such circumstances as to indi-
cate or imply that its business is other
than a commercial enterprise operated
for profit, unless such be true in fact,
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or so as to deceive purchasers or pro-
spective purchasers in any other mate-
rial respect. [Guide T]

[59 FR 64549, Dec. 14, 1994]

§18.8 Deception as to origin or source
of industry products.

(a) It is an unfair or deceptive act or
practice to sell, offer for sale, or adver-
tise an industry product by misrepre-
senting directly or by implication the
origin or source of such product to pur-
chasers or prospective purchasers (e.g.,
by use of the term Holland to describe
bulbs grown in the U.S.A.); provided,
however, that when a plant has an ac-
cepted common name that incorporates
a geographical term and such term has
lost its geographical significance as so
used, the mere use of such common
names does not constitute a misrepre-
sentation as to source or origin (e.g.,
““Colorado Blue Spruce,” ‘‘Arizona Cy-
press,”” ‘‘Black Hills Spruce,” ‘‘Cali-
fornia Privet,” ‘‘Japanese Barberry,”
etc.).

(b) It is also an unfair or deceptive
act or practice to advertise, sell, or
offer for sale an industry product of
foreign origin without adequate and
non-deceptive disclosure of the name of
the foreign country from which it
came, where the failure to make such
disclosure would be misleading to pur-
chasers or prospective purchasers.
[Guide 8]

[59 FR 64550, Dec. 14, 1994]

PART 20—GUIDES FOR THE REBUILT,
RECONDITIONED AND OTHER
USED AUTOMOBILE PARTS INDUS-
TRY

Sec.

20.0 Scope and purpose of the guides.

20.1 Deception generally.

20.2 Deception as to identity of rebuilder,
remanufacturer, reconditioner or reliner.

20.3 Misrepresentation of the terms ‘‘re-
built,” ‘“‘factory rebuilt,” ‘‘remanufac-
tured,”’ etc.

AUTHORITY: 15 U.S.C. 41-58.

SOURCE: 44 FR 11182, Feb. 27, 1979, unless
otherwise noted.
§20.0 Scope and purpose of the guides.

The Guides in this part apply to the
manufacture, sale, distribution, mar-

16 CFR Ch. | (1-1-03 Edition)

keting and advertising (including ad-
vertising in electronic format, such as
on the Internet) of used parts and as-
semblies containing used parts de-
signed for use in automobiles, trucks,
motorcycles, tractors, or similar self-
propelled vehicles whether or not such
parts or assemblies have been recon-
structed in any way (hereinafter ‘‘in-
dustry products’). Such automotive
parts and assemblies include, but are
not limited to, anti-lock brake sys-
tems, air conditioners, alternators, ar-
matures, air brakes, brake cylinders,
ball bearings, brake shoes, heavy duty
vacuum brakes, calipers, carburetors,
cruise controls, cylinder heads, clutch-
es, crankshafts, constant velocity
joints, differentials, drive shafts, dis-
tributors, electronic control modules,

engines, fan clutches, fuel injectors,
fuel pumps, front wheel drive axles,
generators, master cylinders, o0il

pumps, power brake units, power steer-
ing gears, power steering pumps, power
window motors, rack and pinion steer-
ing units, rotors, starter drives, speed-
ometers, solenoids, smog pumps, start-
ers, stators, throttle body injectors,
torque convertors, transmissions,
turbo chargers, voltage regulators,
windshield wiper motors, and water
pumps. Tires are not included. (Tires
are covered by the Tire Advertising
and Labeling Guides, 16 CFR Part 228.)

[67 FR 9922, Mar. 5, 2002]

§20.1 Deception generally.

(a) It is unfair or deceptive to rep-
resent, directly or by implication, that
any industry product or part of an in-
dustry product is new or unused when
such is not the fact, or to misrepresent
the current condition, or extent of pre-
vious use, reconstruction or repair of
any industry product.

(b) It is unfair or deceptive to offer
for sale or sell any industry product
unless a clear and conspicuous disclo-
sure that such product has been used or
contains used parts is made in adver-
tising, sales promotional literature and
invoices and on product packaging. Ad-
ditionally, it is unfair or deceptive to
offer for sale or to sell any rebuilt, re-
manufactured, reconditioned, or other-
wise new-appearing industry product
unless such disclosure using appro-
priate descriptive terms is made on the
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product itself with sufficient perma-
nency to remain visible for a reason-
able period of time after installation.
Examples of appropriate descriptive
terms include, but are not limited to
“Used,” ‘‘Secondhand,” ‘Repaired,”
“Remanufactured,” ‘‘Reconditioned,”
“Rebuilt,” or ‘‘Relined.”! On invoices
to the trade only, the disclosure may
be made by use of any number, mark,
or other symbol that is clearly under-
stood by industry members as meaning
that the products or parts identified on
the invoices have been used.

(c) It is unfair or deceptive to place
any means or instrumentality in the
hands of others so that they may mis-
lead consumers as to the previous use
of industry products or parts.

[67 FR 9922, Mar. 5, 2002]

§20.2 Deception as to identity of re-
builder, remanufacturer, recondi-
tioner or reliner.

(a) It is unfair or deceptive to mis-
represent the identity of the rebuilder,
remanufacturer, reconditioner or
reliner of an industry product.

(b) In connection with the sale or of-
fering for sale of an industry product,
if the identity of the original manufac-
turer of the product, or the identity of
the manufacturer for which the prod-
uct was originally made, is revealed
and the product was rebuilt, remanu-
factured, reconditioned or relined by
someone else, it is unfair or deceptive
to fail to disclose such fact wherever
the original manufacturer is identified
in advertising and sales promotional
literature concerning the product, on
the container in which the product is
packed, and on the product, in close
conjunction with, and of the same per-
manency and conspicuousness as, the
disclosure of previous use of the prod-
uct described by this section. Examples
of such disclosures include:

(1) Disclosure of the identity of the
rebuilder:

Rebuilt by John Doe Co.

1If the term ‘‘recycled’ is used, it should
be used in a manner consistent with the re-
quirements for that term set forth in the
Guides for the Use of Environmental Mar-
keting Claims, 16 CFR 260.7(e).

Pt. 23

(2) Disclosure that the product was
rebuilt by an independent rebuilder:

Rebuilt by an Independent Rebuilder.

(3) Disclosure that the product was
rebuilt by someone other than the
manufacturer so identified:

Rebuilt by other than XYZ Motors.

(4) Disclosure that the product was
rebuilt for the identified manufacturer,
if such is the case:

Rebuilt for XYZ Motors.
[67 FR 9922, Mar. 5, 2002]

§20.3 Misrepresentation of the terms
“rebuilt,” “factory rebuilt,” “re-
manufactured,” etc.

(a) It is unfair or deceptive to use the
words ‘‘Rebuilt,” ‘“Remanufactured,”
or words of similar import, to describe
an industry product which, since it was
last subjected to any use, has not been
dismantled and reconstructed as nec-
essary, all of its internal and external
parts cleaned and made rust and corro-
sion free, all impaired, defective or
substantially worn parts restored to a
sound condition or replaced with new,
rebuilt (in accord with the provisions
of this paragraph) or unimpaired used
parts, all missing parts replaced with
new, rebuilt or unimpaired used parts,
and such rewinding or machining and
other operations performed as are nec-
essary to put the industry product in
sound working condition.

(b) It is unfair or deceptive to rep-
resent an industry product as ‘‘Factory
Rebuilt” unless the product was rebuilt
as described in paragraph (a) of this
section at a factory generally engaged
in the rebuilding of such products. (See
also §20.2.)

[67 FR 9922, Mar. 5, 2002]

PART 23—GUIDES FOR THE JEW-
ELRY, PRECIOUS METALS, AND
PEWTER INDUSTRIES

Sec.
23.0 Scope and application.
23.1 Deception (general).

23.2 Misleading illustrations.
23.3 Misuse of the terms
‘““hand-polished,” etc.

23.4 Misrepresentation as to gold content.
23.5 Misuse of the word ‘‘vermeil.”
23.6 Misrepresentation as to silver content.

‘““hand-made,”’
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23.7 Misuse of the words ‘‘platinum,”” ‘‘irid-
ium,” ‘‘palladium,” ‘‘ruthenium,” ‘‘rho-
dium,” and ‘“‘osmium.”’

23.8 Misrepresentation as to content of pew-

ter.

23.9 Additional guidance for the use of qual-
ity marks.

23.10 Misuse of ‘‘corrosion proof,”” ‘‘non-
corrosive,” ‘‘corrosion resistant,” ‘‘rust

proof,” ‘‘rust resistant,” etc.

23.11 Definition and misuse of the word ‘‘di-
amond.”

23.12 Misuse of the words ‘‘flawless,” ‘‘per-
fect,” etc.

23.13 Disclosure of treatments to diamonds.

23.14 Misuse of the term ‘‘blue white.”

23.15 Misuse of the term ‘‘properly cut,”

etc.

23.16 Misuse of the words ‘‘brilliant”’ and
“full cut.”

23.17 Misrepresentation of weight and
‘“‘total weight.”

23.18 Definitions of various pearls.

23.19 Misuse of the word ‘‘pearl.”

23.20 Misuse of terms such as ‘‘cultured
pearl,” ‘seed pearl,” ‘‘Oriental pearl,”
‘“natura,” ‘kultured,” ‘‘real,” ‘‘gem,”’

‘“‘synthetic,” and regional designations.

23.21 Misrepresentation as to cultured
pearls.

23.22 Disclosure of treatment to gemstones.

23.23 Misuse of the words ‘‘ruby,” ‘‘sap-
phire,” ‘‘emerald,” ‘‘topaz,” ‘‘stone,”
“birthstone,” ‘‘gemstone,” etc.

23.24 Misuse of the words ‘‘real,” ‘‘genuine,”’
‘“‘natural,” ‘‘precious,” etc.

23.25 Misuse of the word ‘‘gem.”’

23.26 Misuse of the words ‘‘flawless,” ‘‘per-
fect,” etc.

APPENDIX TO PART 23—EXEMPTIONS RECOG-
NIZED IN THE ASSAY FOR QUALITY OF GOLD
ALLOY, GOLD FILLED, GOLD OVERLAY,
ROLLED GOLD PLATE, SILVER, AND PLAT-
INUM INDUSTRY PRODUCTS

AUTHORITY: Sec. 6, 5, 38 Stat. 721, 719; 15
U.S.C. 46, 45.

SOURCE: 61 FR 27212, May 30, 1996, unless
otherwise noted.

§23.0 Scope and application.

(a) These guides apply to jewelry in-
dustry products, which include, but are
not limited to, the following: gem-
stones and their laboratory-created
and imitation substitutes; natural and
cultured pearls and their imitations;
and metallic watch bands not perma-
nently attached to watches. These
guides also apply to articles, including
optical frames, pens and pencils, flat-
ware, and hollowware, fabricated from
precious metals (gold, silver and plat-
inum group metals), precious metal al-
loys, and their imitations. These

16 CFR Ch. | (1-1-03 Edition)

guides also apply to all articles made
from pewter. For the purposes of these
guides, all articles covered by these
guides are defined as ‘‘industry prod-
ucts.”

(b) These guides apply to persons,
partnerships, or corporations, at every
level of the trade (including but not
limited to manufacturers, suppliers,
and retailers) engaged in the business
of offering for sale, selling, or distrib-
uting industry products.

NOTE TO PARAGRAPH (b): To prevent con-
sumer deception, persons, partnerships, or
corporations in the business of appraising,
identifying, or grading industry products
should utilize the terminology and standards
set forth in the guides.

(c) These guides apply to claims and
representations about industry prod-
ucts included in labeling, advertising,
promotional materials, and all other
forms of marketing, whether asserted
directly or by implication, through
words, symbols, emblems, logos, illus-
trations, depictions, product brand
names, or through any other means.

[61 FR 27212, May 30, 1996, as amended at 64
FR 33194, June 22, 1999]

§23.1 Deception (general).

It is unfair or deceptive to misrepre-
sent the type, kind, grade, quality,
quantity, metallic content, size,
weight, cut, color, character, treat-
ment, substance, durability, service-
ability, origin, price, value, prepara-
tion, production, manufacture, dis-
tribution, or any other material aspect
of an industry product.

NoTE 1 TO §23.1: If, in the sale or offering
for sale of an industry product, any represen-
tation is made as to the grade assigned the
product, the identity of the grading system
used should be disclosed.

NOTE 2 TO §23.1: To prevent deception, any
qualifications or disclosures, such as those
described in the guides, should be suffi-
ciently clear and prominent. Clarity of lan-
guage, relative type size and proximity to
the claim being qualified, and an absence of
contrary claims that could undercut effec-
tiveness, will maximize the likelihood that
the qualifications and disclosures are appro-
priately clear and prominent.

§23.2 Misleading illustrations.

It is unfair or deceptive to use, as
part of any advertisement, packaging
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material, label, or other sales pro-
motion matter, any visual representa-
tion, picture, televised or computer
image, illustration, diagram, or other
depiction which, either alone or in con-
junction with any accompanying words
or phrases, misrepresents the type,
kind, grade, quality, quantity, metallic
content, size, weight, cut, color, char-

acter, treatment, substance, dura-
bility, serviceability, origin, prepara-
tion, production, manufacture, dis-

tribution, or any other material aspect
of an industry product.

NOTE TO §23.2: An illustration or depiction
of a diamond or other gemstone that por-
trays it in greater than its actual size may
mislead consumers, unless a disclosure is
made about the item’s true size.

§23.3 Misuse of the terms
made,” “hand-polished,” etc.

(a) It is unfair or deceptive to rep-
resent, directly or by implication, that
any industry product is hand-made or
hand-wrought unless the entire shaping
and forming of such product from raw
materials and its finishing and decora-
tion were accomplished by hand labor
and manually-controlled methods
which permit the maker to control and
vary the construction, shape, design,
and finish of each part of each indi-
vidual product.

“hand-

NOTE TO PARAGRAPH (a): As used herein,
“‘raw materials’® include bulk sheet, strip,
wire, and similar items that have not been
cut, shaped, or formed into jewelry parts,
semi-finished parts, or blanks.

(b) It is unfair or deceptive to rep-
resent, directly or by implication, that
any industry product is hand-forged,
hand-engraved, hand-finished, or hand-
polished, or has been otherwise hand-
processed, unless the operation de-
scribed was accomplished by hand
labor and manually-controlled methods
which permit the maker to control and
vary the type, amount, and effect of
such operation on each part of each in-
dividual product.

§23.4 Misrepresentation as
content.

(a) It is unfair or deceptive to mis-
represent the presence of gold or gold
alloy in an industry product, or the
quantity or karat fineness of gold or
gold alloy contained in the product, or

to gold

§23.4

the karat fineness, thickness, weight
ratio, or manner of application of any
gold or gold alloy plating, covering, or
coating on any surface of an industry
product or part thereof.

(b) The following are examples of
markings or descriptions that may be
misleading:?2

(1) Use of the word ‘“‘Gold” or any ab-
breviation, without qualification, to
describe all or part of an industry prod-
uct, which is not composed throughout
of fine (24 karat) gold.

(2) Use of the word ‘‘Gold” or any ab-
breviation to describe all or part of an
industry product composed throughout
of an alloy of gold, unless a correct des-
ignation of the karat fineness of the
alloy immediately precedes the word
“Gold” or its abbreviation, and such
fineness designation is of at least equal
conspicuousness.

(3) Use of the word ‘“‘Gold” or any ab-
breviation to describe all or part of an
industry product that is not composed
throughout of gold or a gold alloy, but
is surface-plated or coated with gold
alloy, unless the word ‘“Gold” or its ab-
breviation is adequately qualified to
indicate that the product or part is
only surface-plated.

(4) Use of the term ‘‘Gold Plate,”
““Gold Plated,” or any abbreviation to
describe all or part of an industry prod-
uct unless such product or part con-
tains a surface-plating of gold alloy,
applied by any process, which is of such
thickness and extent of surface cov-
erage that reasonable durability is as-
sured.

(5) Use of the terms ‘‘Gold Filled,”
“Rolled Gold Plate,” ‘“Rolled Gold
Plated,” ‘“Gold Overlay,” or any abbre-
viation to describe all or part of an in-
dustry product unless such product or
part contains a surface-plating of gold
alloy applied by a mechanical process
and of such thickness and extent of
surface coverage that reasonable dura-
bility is assured, and unless the term is
immediately preceded by a correct des-
ignation of the karat fineness of the
alloy that is of at least equal conspicu-
ousness as the term used.

(6) Use of the terms ‘‘Gold Plate,”
“Gold Plated,” ‘“Gold Filled,” ‘“‘Rolled

2See §23.4(c) for examples of acceptable

markings and descriptions.
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Gold Plate,” ‘Rolled Gold Plated,”
““Gold Overlay,” or any abbreviation to
describe a product in which the layer of
gold plating has been covered with a
base metal (such as nickel), which is
covered with a thin wash of gold, un-
less there is a disclosure that the pri-
mary gold coating is covered with a
base metal, which is gold washed.

(7) Use of the term ‘‘Gold Electro-
plate,” ‘“Gold Electroplated,” or any
abbreviation to describe all or part of
an industry product unless such prod-
uct or part is electroplated with gold
or a gold alloy and such electroplating
is of such karat fineness, thickness,
and extent of surface coverage that
reasonable durability is assured.

(8) Use of any name, terminology, or
other term to misrepresent that an in-
dustry product is equal or superior to,
or different than, a known and estab-
lished type of industry product with
reference to its gold content or method
of manufacture.

(9) Use of the word ‘‘Gold” or any ab-
breviation, or of a quality mark imply-
ing gold content (e.g., 9 karat), to de-
scribe all or part of an industry prod-
uct that is composed throughout of an
alloy of gold of less than 10 Kkarat
fineness.

NOTE TO PARAGRAPH (b) §23.4: The provi-
sions regarding the use of the word ‘‘Gold,”
or any abbreviation, as described above, are
applicable to “Duragold,” “‘Diragold,”
‘“Noblegold,” ‘‘Goldine,” ‘Layered Gold,” or
any words or terms of similar meaning.

(c) The following are examples of
markings and descriptions that are
consistent with the principles de-
scribed above:

(1) An industry product or part there-
of, composed throughout of an alloy of
gold of not less than 10 karat fineness,
may be marked and described as
“Gold” when such word ‘‘Gold,” wher-
ever appearing, is immediately pre-
ceded by a correct designation of the
karat fineness of the alloy, and such
karat designation is of equal conspicu-
ousness as the word ‘““‘Gold” (for exam-
ple, ““14 Karat Gold,” ‘14 K. Gold,” or
‘14 Kt. Gold”’). Such product may also
be marked and described by a designa-
tion of the karat fineness of the gold
alloy unaccompanied by the word
“Gold” (for example, ‘‘14 Karat,” ‘14
Kt.,” or “14 K.”).

16 CFR Ch. | (1-1-03 Edition)

NOTE TO PARAGRAPH (c)(1): Use of the term
“‘Gold” or any abbreviation to describe all or
part of a product that is composed through-
out of gold alloy, but contains a hollow cen-
ter or interior, may mislead consumers, un-
less the fact that the product contains a hol-
low center is disclosed in immediate prox-
imity to the term ‘“Gold” or its abbreviation
(for example, ‘‘14 Karat Gold-Hollow Cen-
ter,” or ‘14 K. Gold Tubing,”” when of a gold
alloy tubing of such karat fineness). Such
products should not be marked or described
as ‘‘solid” or as being solidly of gold or of a
gold alloy. For example, when the composi-
tion of such a product is 14 karat gold alloy,
it should not be described or marked as ei-
ther ‘14 Kt. Solid Gold” or as ‘“Solid 14 Kt.
Gold.”

(2) An industry product or part there-
of, on which there has been affixed on
all significant surfaces, by any process,
a coating, electroplating, or deposition
by any means, of gold or gold alloy of
not less than 10 karat fineness that is
of substantial thickness,3 and the min-
imum thickness throughout of which is
equivalent to one-half micron (or ap-
proximately 20 millionths of an inch) of
fine gold, ¢ may be marked or described
as “‘Gold Plate’ or ‘“‘Gold Plated,” or
abbreviated, as, for example, G.P. The
exact thickness of the plate may be
marked on the item, if it is imme-
diately followed by a designation of the
karat fineness of the plating which is
of equal conspicuousness as the term
used (as, for example, ‘2 microns 12 K.
gold plate’” or ‘“2u 12 K. G.P.” for an
item plated with 2 microns of 12 karat
gold.)

NOTE PARAGRAPH (c)(2) TO PARAGRAPH (b): If
an industry product has a thicker coating or
electroplating of gold or gold alloy on some
areas than others, the minimum thickness of
the plate should be marked.

(3) An industry product or part there-
of on which there has been affixed on
all significant surfaces by soldering,

3The term substantial thickness means that

all areas of the plating are of such thickness
as to assure a durable coverage of the base
metal to which it has been affixed. Since in-
dustry products include items having sur-
faces and parts of surfaces that are subject
to different degrees of wear, the thickness of
plating for all items or for different areas of
the surface of individual items does not nec-
essarily have to be uniform.

4 A product containing 1 micron (otherwise
known as 1p) of 12 karat gold is equivalent to
one-half micron of 24 karat gold.
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brazing, welding, or other mechanical
means, a plating of gold alloy of not
less than 10 karat fineness and of sub-
stantial thickness® may be marked or
described as ‘‘Gold Filled,” ‘“‘Gold Over-
lay,” “Rolled Gold Plate,” or an ade-
quate abbreviation, when such plating
constitutes at least Yeoth of the weight
of the metal in the entire article and
when the term is immediately preceded
by a designation of the karat fineness
of the plating which is of equal con-
spicuousness as the term used (for ex-
ample, ‘14 Karat Gold Filled,” ‘14 Kt.
Gold Filled,” “14 Kt. G.F.,” ‘14 Kt.
Gold Overlay,” or ‘“14K. R.G.P.””). When
conforming to all such requirements
except the specified minimum of Yaoth
of the weight of the metal in the entire
article, the terms ‘“‘Gold Overlay’” and
“Rolled Gold Plate’” may be used when
the karat fineness designation is im-
mediately preceded by a fraction accu-
rately disclosing the portion of the
weight of the metal in the entire arti-
cle accounted for by the plating, and
when such fraction is of equal con-
spicuousness as the term used (for ex-
ample, ‘“‘Vaoth 12 Kt. Rolled Gold Plate”
or ‘“‘Vao 12 Kt. R.G.P.”).

(4) An industry product or part there-
of, on which there has been affixed on
all significant surfaces by an electro-
lytic process, an electroplating of gold,
or of a gold alloy of not less than 10
karat fineness, which has a minimum
thickness throughout equivalent to .175
microns (approximately 7/1000000ths of
an inch) of fine gold, may be marked or
described as ‘‘Gold HElectroplate” or
““Gold Electroplated,” or abbreviated,
as, for example, “G.E.P.”” When the
electroplating meets the minimum
fineness but not the minimum thick-
ness specified above, the marking or
description may be ‘“‘Gold Flashed’ or
“Gold Washed.”” When the electro-
plating is of the minimum fineness
specified above and of a minimum
thickness throughout equivalent to
two and one half (212) microns (or ap-
proximately 100/; oo0000ths of an inch) of
fine gold, the marking or description
may be ‘“‘Heavy Gold Electroplate’ or
‘““Heavy Gold Electroplated.”” When
electroplatings qualify for the term
““‘Gold Electroplate” (or ‘‘Gold Electro-

5See footnote 3.

§23.5

plated’), or the term ‘‘Heavy Gold
Electroplate’ (or ‘“Heavy Gold Electro-
plated’), and have been applied by use
of a particular kind of electrolytic
process, the marking may be accom-
panied by identification of the process
used, as for example, ‘‘Gold Electro-
plated (X Process)’” or ‘“‘Heavy Gold
Electroplated (Y Process).”

(d) The provisions of this section re-
lating to markings and descriptions of
industry products and parts thereof are
subject to the applicable tolerances of
the National Stamping Act or any
amendment thereof. 6

NOTE 4 TO PARAGRAPH (d): Exemptions rec-
ognized in the assay of karat gold industry
products and in the assay of gold filled, gold
overlay, and rolled gold plate industry prod-
ucts, and not to be considered in any assay
for quality, are listed in the appendix.

§23.5 Misuse of the word “vermeil.”

(a) It is unfair or deceptive to rep-
resent, directly or by implication, that
an industry product is ‘‘vermeil” if
such mark or description misrepresents
the product’s true composition.

(b) An industry product may be de-
scribed or marked as ‘‘vermeil’”’ if it
consists of a base of sterling silver
coated or plated on all significant sur-
faces with gold, or gold alloy of not
less than 10 karat fineness, that is of
substantial thickness” and a minimum
thickness throughout equivalent to
two and one half (2¥2) microns (or ap-
proximately 100/; oo0000ths of an inch) of
fine gold.

NoOTE 1 TO §23.5: It is unfair or deceptive to
use the term ‘““‘vermeil’”’ to describe a product
in which the sterling silver has been covered
with a base metal (such as nickel) plated
with gold unless there is a disclosure that
the sterling silver is covered with a base
metal that is plated with gold.

NOTE 2 TO §23.5: Exemptions recognized in
the assay of gold filled, gold overlay, and
rolled gold plate industry products are listed
in the appendix.

6Under the National Stamping Act, arti-

cles or parts made of gold or of gold alloy
that contain no solder have a permissible
tolerance of three parts per thousand. If the
part tested contains solder, the permissible
tolerance is seven parts per thousand. For
full text, see 15 U.S.C. 295, et seq.

7See footnote 3.
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§23.6 Misrepresentation as to silver
content.

(a) It is unfair or deceptive to mis-
represent that an industry product
contains silver, or to misrepresent an
industry product as having a silver
content, plating, electroplating, or
coating.

(b) It is unfair or deceptive to mark,
describe, or otherwise represent all or
part of an industry product as ‘‘silver,”
“‘solid  silver,” ‘‘Sterling Silver,”
““Sterling,”” or the abbreviation ‘‘Ster.”
unless it is at least 925/ gooths pure sil-
ver.

(c¢) It is unfair or deceptive to mark,
describe, or otherwise represent all or
part of an industry product as ‘‘coin”
or ‘‘coin silver’ unless it is at least 900/
1,000bhs pure silver.

(d) It is unfair or deceptive to mark,
describe, or otherwise represent all or
part of an industry product as being
plated or coated with silver unless all
significant surfaces of the product or
part contain a plating or coating of sil-
ver that is of substantial thickness.8

(e) The provisions of this section re-
lating to markings and descriptions of
industry products and parts thereof are
subject to the applicable tolerances of
the National Stamping Act or any
amendment thereof.®

NoTE 1 TO §23.6: The National Stamping
Act provides that silverplated articles shall
not ‘‘be stamped, branded, engraved or im-
printed with the word ‘sterling’ or the word
‘coin,” either alone or in conjunction with
other words or marks.”” 15 U.S.C. 297(a).

NOTE 2 TO §23.6: Exemptions recognized in
the assay of silver industry products are list-
ed in the appendix.

§23.7 Misuse of the words “platinum,”
“iridium,” “palladium,” “ruthe-
nium,” “rhodium,” and “osmium.”

(a) It is unfair or deceptive to use the
words ‘‘platinum,” ‘‘iridium,” ‘‘palla-
dium,” ‘“‘ruthenium,” ‘‘rhodium,” and
“‘osmium,” or any abbreviation to
mark or describe all or part of an in-

8 See footnote 3.

9Under the National Stamping Act, ster-
ling silver articles or parts that contain no
solder have a permissible tolerance of four
parts per thousand. If the part tested con-
tains solder, the permissible tolerance is ten
parts per thousand. For full text, see 15
U.S.C. 294, et seq.

16 CFR Ch. | (1-1-03 Edition)

dustry product if such marking or de-
scription misrepresents the product’s
true composition. The Platinum Group
Metals (PGM) are Platinum, Iridium,
Palladium, Ruthenium, Rhodium, and
Osmium.

(b) The following are examples of
markings or descriptions that may be
misleading: 10

(1) Use of the word ‘‘Platinum’ or
any abbreviation, without qualifica-
tion, to describe all or part of an indus-
try product that is not composed
throughout of 950 parts per thousand
pure Platinum.

(2) Use of the word ‘‘Platinum’ or
any abbreviation accompanied by a
number indicating the parts per thou-
sand of pure Platinum contained in the
product without mention of the num-
ber of parts per thousand of other PGM
contained in the product, to describe
all or part of an industry product that
is not composed throughout of at least
850 parts per thousand pure platinum,
for example, ‘‘600Plat.”

(3) Use of the word ‘‘Platinum’ or
any abbreviation thereof, to mark or
describe any product that is not com-
posed throughout of at least 500 parts
per thousand pure Platinum.

(c) The following are examples of
markings and descriptions that are not
considered unfair or deceptive:

(1) The following abbreviations for
each of the PGM may be used for qual-
ity marks on articles: ‘“‘Plat.” or “Pt.”
for Platinum; “Irid.” or “Ir.” for Irid-
ium; ‘““Pall.” or “Pd.” for Palladium;
“Ruth.” or “Ru.” for Ruthenium;
“Rhod.” or ‘“Rh.” for Rhodium; and
“Osmi.” or “‘Os.” for Osmium.

(2) An industry product consisting of
at least 950 parts per thousand pure
Platinum may be marked or described
as ‘“‘Platinum.”

(3) An industry product consisting of
850 parts per thousand pure Platinum,
900 parts per thousand pure Platinum,
or 950 parts per thousand pure Plat-
inum may be marked ‘‘Platinum,”’ pro-
vided that the Platinum marking is
preceded by a number indicating the
amount in parts per thousand of pure

10 See paragraph (c) of this section for ex-

amples of acceptable markings and descrip-
tions.
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Platinum (for industry products con-
sisting of 950 parts per thousand pure
Platinum, the marking described in
§23.7(b)(2) above is also appropriate).
Thus, the following markings may be
used: ‘950Pt.,”” <950Plat.,”” ‘‘900Pt.,”
‘“900Plat.,” ‘‘850Pt.,”” or ‘‘850Plat.”

(4) An industry product consisting of
at least 950 parts per thousand PGM,
and of at least 500 parts per thousand
pure Platinum, may be marked ‘‘Plat-
inum,” provided that the mark of each
PGM constituent is preceded by a num-
ber indicating the amount in parts per
thousand of each PGM, as for example,
“600Pt.350Ir.,” “‘600Plat.350Irid.,”” or
“550Pt.350Pd.501Ir.,”
“550P1at.350Pall.50Irid.”’

NoTE TO §23.7: Exemptions recognized in
the assay of platinum industry products are
listed in appendix A of this part.

[62 FR 16675, Apr. 8, 1997]

§23.8 Misrepresentation as to content
of pewter.

(a) It is unfair or deceptive to mark,
describe, or otherwise represent all or
part of an industry product as ‘‘Pew-
ter” or any abbreviation if such mark
or description misrepresents the prod-
uct’s true composition.

(b) An industry product or part
thereof may be described or marked as
“Pewter’” or any abbreviation if it con-
sists of at least 900 parts per 1000 Grade
A Tin, with the remainder composed of
metals appropriate for use in pewter.

§23.9 Additional guidance for the use
of quality marks.

As used in these guides, the term
quality mark means any letter, figure,
numeral, symbol, sign, word, or term,
or any combination thereof, that has
been stamped, embossed, inscribed, or
otherwise placed on any industry prod-
uct and which indicates or suggests
that any such product is composed
throughout of any precious metal or
any precious metal alloy or has a sur-
face or surfaces on which there has
been plated or deposited any precious
metal or precious metal alloy. Included

are the words ‘‘gold,” ‘‘karat,”
“‘carat,” “‘silver,” ‘“‘sterling,”
“‘vermeil,”’ “platinum,”  “iridium,”’
“palladium,” “‘ruthenium,”’ “‘rho-

”

dium,” or ‘““osmium,” or any abbrevia-
tions thereof, whether used alone or in

§23.9
conjunction with the words ‘‘filled,”
‘“plated,” ‘‘overlay,” or ‘‘electro-

plated,” or any abbreviations thereof.
Quality markings include those in
which the words or terms ‘‘gold,”
“karat,” ‘‘silver,” ‘‘vermeil,” ‘‘plat-
inum” (or platinum group metals), or
their abbreviations are included, either
separately or as suffixes, prefixes, or
syllables.

(a) Deception as to applicability of
marks. (1) If a quality mark on an in-
dustry product is applicable to only
part of the product, the part of the
product to which it is applicable (or in-
applicable) should be disclosed when,
absent such disclosure, the location of
the mark misrepresents the product or
part’s true composition.

(2) If a quality mark is applicable to
only part of an industry product, but
not another part which is of similar
surface appearance, each quality mark
should be closely accompanied by an
identification of the part or parts to
which the mark is applicable.

(b) Deception by reason of difference in
the sice of letters or words in a marking or
markings. It is unfair or deceptive to
place a quality mark on a product in
which the words or letters appear in
greater size than other words or letters
of the mark, or when different mark-
ings placed on the product have dif-
ferent applications and are in different
sizes, when the net impression of any
such marking would be misleading as
to the metallic composition of all or
part of the product. (An example of im-
proper marking would be the marking
of a gold electroplated product with
the word ‘‘electroplate’ in small type
and the word ‘‘gold” in larger type,
with the result that purchasers and
prospective purchasers of the product
might only observe the word ‘‘gold.”’)

NOTE 1 TO §23.9: Legibility of markings. If
a quality mark is engraved or stamped on an
industry product, or is printed on a tag or
label attached to the product, the quality
mark should be of sufficient size type as to
be legible to persons of normal vision, should
be so placed as likely to be observed by pur-
chasers, and should be so attached as to re-
main thereon until consumer purchase.

NOTE 2 TO §23.9: Disclosure of identity of
manufacturers, processors, or distributors.
The National Stamping Act provides that
any person, firm, corporation, or association,
being a manufacturer or dealer subject to
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section 294 of the Act, who applies or causes
to be applied a quality mark, or imports any
article bearing a quality mark ‘“‘which indi-
cates or purports to indicate that such arti-
cle is made in whole or in part of gold or sil-
ver or of an alloy of either metal” shall
apply to the article the trademark or name
of such person. 15 U.S.C. 297.

§23.10 Misuse of “corrosion proof,”’
“noncorrosive,” “corrosion resist-
ant,” “rust proof,” “rust resistant,”
etc.

(a) It is unfair or deceptive to:

(1) Use the terms ‘‘corrosion proof,”
“‘noncorrosive,” ‘‘rust proof,” or any
other term of similar meaning to de-
scribe an industry product unless all
parts of the product will be immune
from rust and other forms of corrosion
during the life expectancy of the prod-
uct; or

(2) Use the terms ‘‘corrosion resist-
ant,” ‘“‘rust resistant,”” or any other
term of similar meaning to describe an
industry product unless all parts of the
product are of such composition as to
not be subject to material damage by
corrosion or rust during the major por-
tion of the life expectancy of the prod-
uct under normal conditions of use.

(b) Among the metals that may be
considered as corrosion (and rust) re-
sistant are: Pure nickel; Gold alloys of
not less than 10 Kt. fineness; and Aus-
tenitic stainless steels.

§23.11 Definition and misuse of the
word “diamond.”

(a) A diamond is a natural mineral
consisting essentially of pure carbon
crystallized in the isometric system. It
is found in many colors. Its hardness is
10; its specific gravity is approximately
3.62; and it has a refractive index of
2.42.

(b) It is unfair or deceptive to use the
unqualified word ‘‘diamond” to de-
scribe or identify any object or product
not meeting the requirements specified
in the definition of diamond provided
above, or which, though meeting such
requirements, has not been symmetri-
cally fashioned with at least seventeen
(17) polished facets.

NOTE 1 TO PARAGRAPH (b): It is unfair or de-
ceptive to represent, directly or by implica-
tion, that industrial grade diamonds or other
non-jewelry quality diamonds are of jewelry
quality.

16 CFR Ch. | (1-1-03 Edition)

(c) The following are examples of de-
scriptions that are not considered un-
fair or deceptive:

(1) The use of the words ‘‘rough dia-
mond’’ to describe or designate uncut
or unfaceted objects or products satis-
fying the definition of diamond pro-
vided above; or

(2) The use of the word ‘‘diamond’ to
describe or designate objects or prod-
ucts satisfying the definition of dia-
mond but which have not been sym-
metrically fashioned with at least sev-
enteen (17) polished facets when in im-
mediate conjunction with the word
“diamond” there is either a disclosure
of the number of facets and shape of
the diamond or the name of a type of
diamond that denotes shape and that
usually has less than seventeen (17)
facets (e.g., ‘‘rose diamond”’).

NOTE 2 TO PARAGRAPH (¢): Additional guid-
ance about imitation and laboratory-created
diamond representations and misuse of
words ‘‘gem,”” ‘‘real,” ‘‘genuine,” ‘‘natural,”
etc., are set forth in §§23.23, 23.24, and 23.25.

§23.12 Misuse of the words “flawless,”
“perfect,” etc.

(a) It is unfair or deceptive to use the
word ‘‘flawless” to describe any dia-
mond that discloses flaws, cracks, in-
clusions, carbon spots, clouds, internal
lasering, or other blemishes or imper-
fections of any sort when examined
under a corrected magnifier at 10-
power, with adequate illumination, by
a person skilled in diamond grading.

(b) It is unfair or deceptive to use the
word ‘‘perfect,” or any representation
of similar meaning, to describe any di-
amond unless the diamond meets the
definition of ‘‘flawless’ and is not of
inferior color or make.

(c) It is unfair or deceptive to use the
words ‘‘flawless’” or ‘‘perfect’” to de-
scribe a ring or other article of jewelry
having a ‘‘flawless’ or ‘‘perfect’” prin-
cipal diamond or diamonds, and supple-
mentary stones that are not of such
quality, unless there is a disclosure
that the description applies only to the
principal diamond or diamonds.

§23.13 Disclosure of treatments to dia-
monds

A diamond is a gemstone product.
Treatments to diamonds should be dis-
closed in the manner prescribed in
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§23.22 of these guides,
treatments to gemstones.

[656 FR 78743, Dec. 15, 2000]

Disclosure of

§23.14 Misuse
white.”

It is unfair or deceptive to use the
term ‘‘blue white” or any representa-
tion of similar meaning to describe any
diamond that under normal, north day-
light or its equivalent shows any color
or any trace of any color other than
blue or bluish.

of the term “blue

§23.15 Misuse of the term “properly
cut,” etc.

It is unfair or deceptive to use the
terms ‘‘properly cut,” ‘‘proper cut,”
“modern cut,” or any representation of
similar meaning to describe any dia-
mond that is lopsided, or is so thick or
so thin in depth as to detract materi-
ally from the brilliance of the stone.

NOTE TO §23.15: Stones that are commonly
called ‘‘fisheye” or ‘‘old mine’’ should not be
described as ‘‘properly cut,” ‘“‘modern cut,”
etc.

§23.16 Misuse of the words “brilliant”
and “full cut.”

It is unfair or deceptive to use the
unqualified expressions ‘‘brilliant,”
“prilliant cut,” or ‘“‘full cut” to de-
scribe, identify, or refer to any dia-
mond except a round diamond that has
at least thirty-two (32) facets plus the
table above the girdle and at least
twenty-four (24) facets below.

NOTE TO §23.16: Such terms should not be
applied to single or rose-cut diamonds. They
may be applied to emerald-(rectangular) cut,
pear-shaped, heart-shaped, oval-shaped, and
marquise-(pointed oval) cut diamonds meet-
ing the above-stated facet requirements
when, in immediate conjunction with the
term used, the form of the diamond is dis-
closed.

§23.17 Misrepresentation
and “total weight.”

(a) It is unfair or deceptive to mis-
represent the weight of a diamond.

(b) It is unfair or deceptive to use the
word ‘‘point” or any abbreviation in
any representation, advertising, mark-
ing, or labeling to describe the weight
of a diamond, unless the weight is also
stated as decimal parts of a carat (e.g.,
25 points or .25 carat).

of weight

§23.18

NOTE 1 TO PARAGRAPH (b): A carat is a
standard unit of weight for a diamond and is
equivalent to 200 milligrams (¥ gram). A
point is one one hundredth (Yi00) of a carat.

(c) If diamond weight is stated as
decimal parts of a carat (e.g., .47
carat), the stated figure should be ac-
curate to the last decimal place. If dia-
mond weight is stated to only one dec-
imal place (e.g., .5b carat), the stated
figure should be accurate to the second
decimal place (e.g., ‘‘.5b carat’ could
represent a diamond weight between
.495-.504).

(d) If diamond weight is stated as
fractional parts of a carat, a con-
spicuous disclosure of the fact that the
diamond weight is not exact should be
made in close proximity to the frac-
tional representation and a disclosure
of a reasonable range of weight for
each fraction (or the weight tolerance
being used) should also be made.

NOTE TO PARAGRAPH (d): When fractional
representations of diamond weight are made,
as described in paragraph d of this section, in
catalogs or other printed materials, the dis-
closure of the fact that the actual diamond
weight is within a specified range should be
made conspicuously on every page where a
fractional representation is made. Such dis-
closure may refer to a chart or other de-
tailed explanation of the actual ranges used.
For example, ‘“‘Diamond weights are not
exact; see chart on p.X for ranges.”

§23.18 Definitions of various pearls.

As used in these guides, the terms set
forth below have the following mean-
ings:

(a) Pearl: A calcareous concretion
consisting essentially of alternating
concentric layers of carbonate of lime
and organic material formed within the
body of certain mollusks, the result of
an abnormal secretory process caused
by an irritation of the mantle of the
mollusk following the intrusion of
some foreign body inside the shell of
the mollusk, or due to some abnormal
physiological condition in the mollusk,
neither of which has in any way been
caused or induced by humans.

(b) Cultured pearl: The composite
product created when a nucleus (usu-
ally a sphere of calcareous mollusk
shell) planted by humans inside the
shell or in the mantle of a mollusk is
coated with nacre by the mollusk.
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§23.19

(c) Imitation pearl: A manufactured
product composed of any material or
materials that simulate in appearance
a pearl or cultured pearl.

(d) Seed pearl: A small pearl, as de-
fined in (a), that measures approxi-
mately two millimeters or less.

§23.19 Misuse of the word “pearl.”

(a) It is unfair or deceptive to use the
unqualified word ‘‘pearl” or any other
word or phrase of like meaning to de-
scribe, identify, or refer to any object
or product that is not in fact a pearl, as
defined in §23.18(a).

(b) It is unfair or deceptive to use the
word ‘‘pearl’” to describe, identify, or
refer to a cultured pearl unless it is im-
mediately preceded, with equal con-
spicuousness, by the word ‘‘cultured”
or ‘‘cultivated,” or by some other word
or phrase of like meaning, so as to indi-
cate definitely and clearly that the
product is not a pearl.

(c) It is unfair or deceptive to use the
word ‘‘pearl’” to describe, identify, or
refer to an imitation pearl unless it is
immediately preceded, with equal con-
spicuousness, by the word ‘‘artificial,”
“imitation,” or ‘‘simulated,” or by
some other word or phrase of like
meaning, so as to indicate definitely
and clearly that the product is not a
pearl.

(d) It is unfair or deceptive to use the
terms ‘‘faux pearl,” ‘‘fashion pearl,”
“Mother of Pearl,” or any other such
term to describe or qualify an imita-
tion pearl product unless it is imme-
diately preceded, with equal conspicu-
ousness, by the word ‘‘artificial,”
“imitation,” or ‘‘simulated,” or by
some other word or phrase of like
meaning, so as to indicate definitely
and clearly that the product is not a
pearl.

§23.20 Misuse of terms such as “cul-
tured pearl,” “seed pearl,” “Oriental
pearl,” “natura,” “kultured,” “real,”
“gem,” “synthetic,” and regional
designations.

(a) It is unfair or deceptive to use the
term ‘‘cultured pearl,” ‘‘cultivated
pearl,” or any other word, term, or
phrase of like meaning to describe,
identify, or refer to any imitation
pearl.
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(b) It is unfair or deceptive to use the
term ‘‘seed pearl” or any word, term,
or phrase of like meaning to describe,
identify, or refer to a cultured or an
imitation pearl, without using the ap-
propriate qualifying term ‘‘cultured”
(e.g., ‘“‘cultured seed pearl’) or ‘‘simu-
lated,” ‘‘artificial,” or ‘‘imitation”
(e.g., ‘“‘imitation seed pearl”’).

(c) It is unfair or deceptive to use the
term ‘‘Oriental pearl” or any word,
term, or phrase of like meaning to de-
scribe, identify, or refer to any indus-
try product other than a pearl taken
from a salt water mollusk and of the
distinctive appearance and type of
pearls obtained from mollusks inhab-
iting the Persian Gulf and recognized
in the jewelry trade as Oriental pearls.

(d) It is unfair or deceptive to use the
word ‘‘Oriental’” to describe, identify,
or refer to any cultured or imitation
pearl.

(e) It is unfair or deceptive to use the
word ‘‘natura,’” ‘‘natural,”’ ‘‘nature’s,”
or any word, term, or phrase of like
meaning to describe, identify, or refer
to a cultured or imitation pearl. It is
unfair or deceptive to use the term
“organic’ to describe, identify, or refer
to an imitation pearl, unless the term
is qualified in such a way as to make
clear that the product is not a natural
or cultured pearl.

(f) It is unfair or deceptive to use the

term “‘kultured,” “‘semi-cultured
pearl,” “‘cultured-like,” “part-cul-
tured,” ‘‘pre-mature cultured pearl,”

or any word, term, or phrase of like
meaning to describe, identify, or refer
to an imitation pearl.

(g) It is unfair or deceptive to use the
term ‘“‘South Sea pearl” unless it de-
scribes, identifies, or refers to a pearl
that is taken from a salt water mol-
lusk of the Pacific Ocean South Sea Is-
lands, Australia, or Southeast Asia. It
is unfair or deceptive to use the term
“South Sea cultured pearl” unless it
describes, identifies, or refers to a cul-
tured pearl formed in a salt water mol-
lusk of the Pacific Ocean South Sea Is-
lands, Australia, or Southeast Asia.

(h) It is unfair or deceptive to use the
term ‘“‘Biwa cultured pearl’” unless it
describes, identifies, or refers to cul-
tured pearls grown in fresh water mol-
lusks in the lakes and rivers of Japan.
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(i) It is unfair or deceptive to use the
word ‘‘real,” ‘‘genuine,” ‘‘precious,” or
any word, term, or phrase of like mean-
ing to describe, identify, or refer to any
imitation pearl.

(j) It is unfair or deceptive to use the
word ‘‘gem’ to describe, identify, or
refer to a pearl or cultured pearl that
does not possess the beauty, symmetry,
rarity, and value necessary for quali-
fication as a gem.

NOTE TO PARAGRAPH (j): Use of the word
‘“‘gem’ with respect to cultured pearls should
be avoided since few cultured pearls possess
the necessary qualifications to properly be
termed ‘‘gems.” Imitation pearls should not
be described as ‘‘gems.”’

(k) It is unfair or deceptive to use the
word ‘‘synthetic’” or similar terms to
describe cultured or imitation pearls.

(1) It is unfair or deceptive to use the
terms ‘‘Japanese Pearls,” ‘‘Chinese
Pearls,” ‘“‘Mallorca Pearls,” or any re-
gional designation to describe, iden-
tify, or refer to any cultured or imita-
tion pearl, unless the term is imme-
diately preceded, with equal conspicu-
ousness, by the word ‘‘cultured,” ‘“‘ar-
tificial,” ‘‘imitation,” or ‘‘simulated,”
or by some other word or phrase of like
meaning, so as to indicate definitely
and clearly that the product is a cul-
tured or imitation pearl.

§23.21 Misrepresentation as to cul-
tured pearls.

It is unfair or deceptive to misrepre-
sent the manner in which cultured
pearls are produced, the size of the nu-
cleus artificially inserted in the mol-
lusk and included in cultured pearls,
the length of time that such products
remained in the mollusk, the thickness
of the nacre coating, the value and
quality of cultured pearls as compared
with the value and quality of pearls
and imitation pearls, or any other ma-
terial matter relating to the forma-
tion, structure, properties, characteris-
tics, and qualities of cultured pearls.

§23.22 Disclosure
gemstones.

of treatments to

It is unfair or deceptive to fail to dis-
close that a gemstone has been treated
if:

(a) The treatment is not permanent.
The seller should disclose that the

§23.23

gemstone has been treated and that the
treatment is or may not be permanent;

(b) The treatment creates special
care requirements for the gemstone.
The seller should disclose that the
gemstone has been treated and has spe-
cial care requirements. It is also rec-
ommended that the seller disclose the
special care requirements to the pur-
chaser;

(c) The treatment has a significant
effect on the stone’s value. The seller
should disclose that the gemstone has
been treated.

NOTE TO §23.22: The disclosures outlined in
this section are applicable to sellers at every
level of trade, as defined in §23.0(b) of these
Guides, and they may be made at the point
of sale prior to sale; except that where a jew-
elry product can be purchased without per-
sonally viewing the product, (e.g., direct
mail catalogs, online services, televised
shopping programs) disclosure should be
made in the solicitation for or description of
the product.

[656 FR 78743, Dec. 15, 2000]

§23.23 Misuse of the words “ruby,”

“sapphire,” “emerald,” “topaz,”
“stone,” “birthstone,” “gemstone,”
etc.

(a) It is unfair or deceptive to use the
unqualified words ‘‘ruby,” ‘‘sapphire,”
“‘emerald,” ‘‘topaz,” or the name of
any other precious or semi-precious
stone to describe any product that is
not in fact a natural stone of the type
described.

(b) It is unfair or deceptive to use the
word ‘‘ruby,” ‘‘sapphire,” ‘‘emerald,”
“‘topaz,” or the name of any other pre-
cious or semi-precious stone, or the
word ‘‘stone,” ‘‘birthstone,” ‘‘gem-
stone,” or similar term to describe a
laboratory-grown, laboratory-created,
[manufacturer name]-created, syn-
thetic, imitation, or simulated stone,
unless such word or name is imme-
diately preceded with equal conspicu-
ousness by the word ‘laboratory-
grown,’”’ ‘‘laboratory-created,” ‘‘[man-
ufacturer name]l-created,” ‘‘synthetic,”
or by the word ‘“‘imitation’ or ‘‘simu-
lated,” so as to disclose clearly the na-
ture of the product and the fact it is
not a natural gemstone.

NOTE TO PARAGRAPH (h): The use of the
word ‘“‘faux’ to describe a laboratory-created
or imitation stone is not an adequate disclo-
sure that the stone is not natural.
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§23.24

(c) It is unfair or deceptive to use the
word ‘‘laboratory-grown,”” ‘‘laboratory-
created,” ‘‘[manufacturer name]-cre-
ated,” or ‘‘synthetic’ with the name of
any natural stone to describe any in-
dustry product unless such industry
product has essentially the same opti-
cal, physical, and chemical properties
as the stone named.

§23.24 Misuse of the words “real,”
“genuine,” “natural,” “precious,”
etc.

It is unfair or deceptive to use the
word ‘‘real,” ‘‘genuine,” ‘‘natural,”

LEINT3

“‘precious, semi-precious,” or similar
terms to describe any industry product
that is manufactured or produced arti-
ficially.

§23.25 Misuse of the word “gem.”

(a) It is unfair or deceptive to use the
word ‘‘gem’ to describe, identify, or
refer to a ruby, sapphire, emerald,
topaz, or other industry product that
does not possess the beauty, symmetry,
rarity, and value necessary for quali-
fication as a gem.

(b) It is unfair or deceptive to use the
word ‘‘gem’ to describe any labora-
tory-created industry product unless
the product meets the requirements of
paragraph (a) of this section and unless
such word is immediately accom-
panied, with equal conspicuousness, by
the word ‘‘laboratory-grown,” ‘‘labora-
tory-created,”’ or “[manufacturer-
name]-created,” ‘‘synthetic,” or by
some other word or phrase of like
meaning, so as to clearly disclose that
it is not a natural gem.

NOTE TO §23.25: In general, use of the word
‘“‘gem’ with respect to laboratory-created
stones should be avoided since few labora-
tory-created stones possess the necessary
qualifications to properly be termed ‘‘gems.”’
Imitation diamonds and other imitation
stones should not be described as ‘‘gems.”
Not all diamonds or natural stones, includ-
ing those classified as precious stones, pos-
sess the necessary qualifications to be prop-
erly termed ‘‘gems.”

§23.26 Misuse of the words “flawless,”
“perfect,” etc.

(a) It is unfair or deceptive to use the
word ‘‘flawless” as a quality descrip-
tion of any gemstone that discloses
blemishes, inclusions, or clarity faults
of any sort when examined under a cor-
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rected magnifier at 10-power, with ade-
quate illumination, by a person skilled
in gemstone grading.

(b) It is unfair or deceptive to use the
word ‘‘perfect’” or any representation
of similar meaning to describe any
gemstone unless the gemstone meets
the definition of ‘‘flawless’ and is not
of inferior color or make.

(c) It is unfair or deceptive to use the
word ‘‘flawless,” ‘“‘perfect,” or any rep-
resentation of similar meaning to de-
scribe any imitation gemstone.

APPENDIX TO PART 23—EXEMPTIONS
RECOGNIZED IN THE ASSAY FOR
QUALITY OF GOLD ALLOY, GOLD
FILLED, GoOLD OVERLAY, ROLLED
GOLD PLATE, SILVER, AND PLATINUM
INDUSTRY PRODUCTS

(a) Exemptions recognized in the industry
and not to be considered in any assay for
quality of a karat gold industry product in-
clude springs, posts, and separable backs of
lapel buttons, posts and nuts for attaching
interchangeable ornaments, metallic parts
completely and permanently encased in a
nonmetallic covering, field pieces and bezels
for lockets,! and wire pegs or rivets used for
applying mountings and other ornaments,
which mountings or ornaments shall be of
the quality marked.

NOTE: Exemptions recognized in the indus-
try and not to be considered in any assay for
quality of a karat gold optical product in-
clude: the hinge assembly (barrel or other
special types such as are customarily used in
plastic frames); washers, bushings, and nuts
of screw assemblies; dowels; springs for
spring shoe straps; metal parts permanently
encased in a non-metallic covering; and for
oxfords, 2 coil and joint springs.

(b) Exemptions recognized in the industry
and not to be considered in any assay for
quality of a gold filled, gold overlay and
rolled gold plate industry product, other
than watchcases, include joints, catches,
screws, pin stems, pins of scarf pins, hat
pins, etc., field pieces and bezels for lockets,
posts and separate backs of lapel buttons,
bracelet and necklace snap tongues, springs,

1Field pieces of lockets are those inner

portions used as frames between the inside
edges of the locket and the spaces for hold-
ing pictures. Bezels are the separable inner
metal rings to hold the pictures in place.

20xfords are a form of eyeglasses where a
flat spring joins the two eye rims and the
tension it exerts on the nose serves to hold
the unit in place. Oxfords are also referred to
as pince nez.
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and metallic parts completely and perma-
nently encased in a nonmetallic covering.

NOTE: Exemptions recognized in the indus-
try and not to be considered in any assay for
quality of a gold filled, gold overlay and
rolled gold plate optical product include:
screws; the hinge assembly (barrel or other
special types such as are customarily used in
plastic frames); washers, bushings, tubes and
nuts of screw assemblies; dowels; pad inserts;
springs for spring shoe straps, cores and/or
inner windings of comfort cable temples;
metal parts permanently encased in a non-
metallic covering; and for oxfords, the han-
dle and catch.

(c) Exemptions recognized in the industry
and not to be considered in any assay for
quality of a silver industry product include
screws, rivets, springs, spring pins for wrist
watch straps; posts and separable backs of
lapel buttons; wire pegs, posts, and nuts used
for applying mountings or other ornaments,
which mountings or ornaments shall be of
the quality marked; pin stems (e.g., of
badges, brooches, emblem pins, hat pins, and
scarf pins, etc.); levers for belt buckles;
blades and skeletons of pocket knives; field
pieces and bezels for lockets; bracelet and
necklace snap tongues; any other joints,
catches, or screws; and metallic parts com-
pletely and permanently encased in a non-
metallic covering.

(d) Exemptions recognized in the industry
and not to be considered in any assay for
quality of an industry product of silver in
combination with gold include joints,
catches, screws, pin stems, pins of scarf pins,
hat pins, etc., posts and separable backs of
lapel buttons, springs, and metallic parts
completely and permanently encased in a
nonmetallic covering.

(e) Exemptions recognized in the industry
and not to be considered in any assay for
quality of a platinum industry product in-
clude springs, winding bars, sleeves, crown
cores, mechanical joint pins, screws, rivets,
dust bands, detachable movement rims, hat-
pin stems, and bracelet and necklace snap
tongues. In addition, the following exemp-
tions are recognized for products marked in
accordance with section 23.8(b)(5) of these
Guides (i.e., products that are less than 500
parts per thousand platinum): pin tongues,
joints, catches, lapel button backs and the
posts to which they are attached, scarf-pin
stems, hat pin sockets, shirt-stud backs,
vest-button backs, and ear-screw backs, pro-
vided such parts are made of the same qual-
ity platinum as is used in the balance of the
article.

§24.0

PART 24—GUIDES FOR SELECT
LEATHER AND IMITATION LEATH-
ER PRODUCTS

Sec.
24.0
24.1
24.2
24.3

Scope and purpose of guides.

Deception (general).

Deception as to composition.

Misuse of the terms ‘‘waterproof,”
‘“‘dustproof,” ‘“‘warpproof,” ‘‘scuffproof,”
‘‘scratchproof,” ‘‘scuff resistant,” or
““scratch resistant.”

AUTHORITY: 15 U.S.C. 45, 46.

SOURCE: 61 FR 51583, Oct. 3, 1996, unless
otherwise noted.

§24.0 Scope and purpose of guides.

(a) The Guides in this part apply to
the manufacture, sale, distribution,
marketing, or advertising of all kinds
or types of leather or simulated-leather
trunks, suitcases, traveling bags, sam-
ple cases, instrument cases, brief cases,
ring binders, billfolds, wallets, key
cases, coin purses, card cases, French
purses, dressing cases, stud boxes, tie
cases, jewel boxes, travel kits, gadget
bags, camera bags, ladies’ handbags,
shoulder bags, purses, pocketbooks,
footwear, belts (when not sold as part
of a garment) and similar articles
(hereinafter, ‘‘industry products’’).

(b) These Guides represent adminis-
trative interpretations of laws admin-
istered by the Federal Trade Commis-
sion for the guidance of the public in
conducting its affairs in conformity
with legal requirements. These Guides
specifically address the application of
section 5 of the FTC Act (156 U.S.C. 45)
to the manufacture, sale, distribution,
marketing, and advertising of industry
products listed in paragraph (a) of this
section. They provide the basis for vol-
untary compliance with such laws by
members of industry. Conduct incon-
sistent with the positions articulated
in these Guides may result in correc-
tive action by the Commission under
section b5 if, after investigation, the
Commission has reason to believe that
the behavior falls within the scope of
conduct declared unlawful by the stat-
ute.
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§24.1

§24.1 Deception (general).

It is unfair or deceptive to misrepre-
sent, directly or by implication, the
kind, grade, quality, quantity, mate-
rial content, thickness, finish, service-
ability, durability, price, origin, size,
weight, ease of cleaning, construction,
manufacture, processing, distribution,
or any other material aspect of an in-
dustry product.

§24.2 Deception as to composition.

It is unfair or deceptive to misrepre-
sent, directly or by implication, the
composition of any industry product or
part thereof. It is unfair or deceptive to
use the unqualified term ‘‘leather’ or
other unqualified terms suggestive of
leather to describe industry products
unless the industry product so de-
scribed is composed in all substantial
parts of leather.! This section includes,
but is not limited to, the following:

(a) Imitation or simulated leather. If all
or part of an industry product is made
of non-leather material that appears to
be leather, the fact that the material is
not leather, or the general nature of
the material as something other than
leather, should be disclosed. For exam-
ple: Not leather; Imitation Ileather;
Simulated leather; Vinyl; Vinyl coated
fabric; or Plastic.

(b) Embossed or processed leather. The
kind and type of leather from which an
industry product is made should be dis-
closed when all or part of the product
has been embossed, dyed, or otherwise
processed so as to simulate the appear-
ance of a different kind or type of
leather. For example:

(1) An industry product made wholly
of top grain cowhide that has been
processed so as to imitate pigskin may
be represented as being made of Top
Grain Cowhide.

(2) Any additional representation
concerning the simulated appearance

1For purposes of these Guides, footwear is
composed of three parts: the upper, the lin-
ing and sock, and the outersole. These three
parts are defined as follows: (1) The upper is
the outer face of the structural element
which is attached to the outersole; (2) the
lining and sock are the lining of the upper
and the insole, constituting the inside of the
footwear article; and (3) the outersole is the
bottom part of the footwear article subjected
to abrasive wear and attached to the upper.
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of an industry product composed of
leather should be immediately accom-
panied by a disclosure of the kind and
type of leather in the product. For ex-
ample: Top Grain Cowhide With Simu-
lated Pigskin Grain.

(c) Backing material. (1) The backing
of any material in an industry product
with another kind of material should
be disclosed when the backing is not
apparent upon casual inspection of the
product, or when a representation is
made which, absent such disclosure,
would be misleading as to the product’s
composition. For example: Top Grain
Cowhide Backed With Vinyl.

(2) The composition of the different
backing material should be disclosed if
it is visible and consists of non-leather
material with the appearance of leath-
er, or leather processed so as to simu-
late a different kind of leather.

(d) Misuse of trade names, etc. A trade
name, coined name, trademark, or
other word or term, or any depiction or
device should not be used if it mis-
represents, directly or by implication,
that an industry product is made in
whole or in part from animal skin or
hide, or that material in an industry
product is leather or other material.
This includes, among other practices,
the use of a stamp, tag, label, card, or
other device in the shape of a tanned
hide or skin or in the shape of a sil-
houette of an animal, in connection
with any industry product that has the
appearance of leather but that is not
made wholly or in substantial part
from animal skin or hide.

(e) Misrepresentation that product is
wholly of a particular composition. A
misrepresentation should not be made,
directly or by implication, that an in-
dustry product is made wholly of a par-
ticular composition. A representation
as to the composition of a particular
part of a product should clearly indi-
cate the part to which the representa-
tion applies.2 Where a product is made
principally of leather but has certain

2With regard to footwear, it is sufficient to

disclose the presence of non-leather mate-
rials in the upper, the lining and sock, or the
outersole, provided that the disclosure is
made according to predominance of mate-
rials. For example, if the majority of the
upper is composed of manmade material:
Upper of manmade materials and leather.
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non-leather parts that appear to be
leather, the product may be described
as made of leather so long as accom-
panied by clear disclosure of the non-
leather parts. For example:

(1) An industry product made of top
grain cowhide except for frame cov-
ering, gussets, and partitions that are
made of plastic but have the appear-
ance of leather may be described as:
Top Grain Cowhide With Plastic Frame
Covering, Gussets and Partitions; or
Top Grain Cowhide With Gussets,
Frame Covering and Partitions Made of
Non-Leather Material.

(2) An industry product made
throughout, except for hardware, of
vinyl backed with cowhide may be de-
scribed as: Vinyl Backed With Cowhide
(See also disclosure provision con-
cerning use of backing material in
paragraph (c) of this section).

(3) An industry product made of top
grain cowhide except for partitions and
stay, which are made of plastic-coated
fabric but have the appearance of
leather, may be described as: Top Grain
Cowhide With Partitions and Stay
Made of Non-leather Material; or Top
Grain Cowhide With Partitions and
Stay Made of Plastic-Coated Fabric.

(f) Ground, pulverized, shredded, recon-
stituted, or bonded leather. A material in
an industry product that contains
ground, pulverized, shredded, reconsti-
tuted, or bonded leather and thus is not
wholly the hide of an animal should
not be represented, directly or by im-
plication, as being leather. This provi-
sion does not preclude an accurate rep-
resentation as to the ground, pulver-
ized, shredded, reconstituted, or bonded
leather content of the material. How-
ever, if the material appears to be
leather, it should be accompanied by
either:

(1) An adequate disclosure as de-
scribed by paragraph (a) of this section;
or

(2) If the terms ‘‘ground leather,”
“pulverized leather,” ‘‘shredded leath-
er,”’ “reconstituted leather,” or
“bonded leather” are used, a disclosure
of the percentage of leather fibers and
the percentage of mnon-leather sub-
stances contained in the material. For
example: An industry product made of
a composition material consisting of
60% shredded leather fibers may be de-
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scribed as: Bonded Leather Containing
60% Leather Fibers and 40% Non-leath-
er Substances.

(g) Form of disclosures under this sec-
tion. All disclosures described in this
section should appear in the form of a
stamping on the product, or on a tag,
label, or card attached to the product,
and should be affixed so as to remain
on or attached to the product until re-
ceived by the consumer purchaser. All
such disclosures should also appear in
all advertising of such products irre-
spective of the media used whenever
statements, representations, or depic-
tions appear in such advertising which,
absent such disclosures, serve to create
a false impression that the products, or
parts thereof, are of a certain kind of
composition. The disclosures affixed to
products and made in advertising
should be of such conspicuousness and
clarity as to be noted by purchasers
and prospective purchasers casually in-
specting the products or casually read-
ing, or listening to, such advertising. A
disclosure necessitated by a particular
representation should be in close con-
junction with the representation.

§24.3 Misuse of the terms “water-
proof,” “dustproof,” “warpproof,”
“scuffproof,” “scratchproof,” “scuff
resistant,” and “scratch resistant.”

It is unfair or deceptive to:

(a) Use the term ‘“Waterproof” to de-
scribe all or part of an industry prod-
uct unless the designated product or
material prevents water from contact
with its contents under normal condi-
tions of intended use during the antici-
pated life of the product or material.

(b) Use the term ‘‘Dustproof’” to de-
scribe an industry product unless the
product is so constructed that when it
is closed dust cannot enter it.

(c) Use the term ‘“Warpproof” to de-
scribe all or part of an industry prod-
uct unless the designated product or
part is such that it cannot warp.

(d) TUse the term ‘Scuffproof,”
“Scratchproof,” or other terms indi-
cating that the product is not subject
to wear in any other respect, to de-
scribe an industry product unless the
outside surface of the product is im-
mune to scratches or scuff marks, or is
not subject to wear as represented.
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(e) Use the term ‘‘Scuff Resistant,”
“Scratch Resistant,”” or other terms
indicating that the product is resistant
to wear in any other respect, unless
there is a basis for the representation
and the outside surface of the product
is meaningfully and significantly re-
sistant to scuffing, scratches, or to
wear as represented.

PARTS 25-227 [RESERVED]

PART 228—TIRE ADVERTISING AND
LABELING GUIDES

Sec.

228.0 ‘“‘Industry Product”
Member’’ defined.

228.0-1 Use of guide principles.

228.1 Tire description.

228.2 Designations of grade, line, level, or
quality.

228.3 Deceptive designations.

228.4 Original equipment.

228.5 Comparative quality and performance
claims.

228.6 Ply count, plies, ply rating.

228.7 Cord materials.

228.8 ‘‘Change-Overs,”’
Offs,” etc.

228.9 Retreaded and used tires.

228.10 Disclosure that products are obsolete
or discontinued models.

228.11 Blemished, imperfect, defective, etc.,
products.

228.12 Pictorial misrepresentations.

228.13 Racing claims.

228.14 Bait advertising.

228.15 Deceptive pricing.

228.16 Guarantees.

228.17 Safety or performance features.

228.18 Other claims and representations.

228.19 Snow tire advertising.

AUTHORITY: Secs. 5, 6, 38 Stat. 719, as
amended, 721; 15 U.S.C. 45, 46.

SOURCE: 32 FR 15525, Nov. 8, 1967, unless
otherwise noted.

and ‘‘Industry

“New Car Take

§228.0 “Industry Product” and “Indus-
try Member” defined.

As used in this part, the terms Indus-
try Product or Product shall mean pneu-
matic tires for use on passenger auto-
mobiles, station wagons, and similar
vehicles, or the materials used therein.
The term Industry Member shall mean:
All persons or firms who are engaged in
the manufacture, sale or distribution
of industry products as above defined
whether under the manufacturer’s or a
private brand; and the manufacturers
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of passenger automobiles, station wag-
ons, and similar vehicles for which in-
dustry products are provided as origi-
nal equipment.

§228.0-1 Use of guide principles.

The following general principles will
be used in determining whether termi-
nology and other direct or indirect rep-
resentations subject to the Commis-
sion’s jurisdiction regarding industry
products conform to laws administered
by the Commission.

§228.1 Tire description.

(a) The purchase of tires for a motor
vehicle is an extremely important mat-
ter to the consumer. Not only are sub-
stantial economic factors involved, but
in most instances the purchaser will
entrust the safety of himself and oth-
ers to the performance of the product.

(b) To avoid being deceived, the con-
sumer must have certain basic infor-
mation. Certain of this information
should be provided before the purchaser
makes his choice but other is essential
throughout the life of the tire.

(1) Disclosure before the sale. The fol-
lowing information should be disclosed
in point of sale material which is
prominently displayed and of easy ac-
cess, on the premises where the pur-
chase is to be made in order to appraise
the consumer:

(i) Load-carrying capacity of the tire.
This information is essential to assure
the purchaser that the tires he selects
are capable of safely carrying the in-
tended load. This information should
consist of the maximum load-carrying
capacity as related to various rec-
ommended air pressures and may in-
clude data which indicates the effect
such varying pressures will have on the
operation of the automobile. All such
information shall be based on actual
tests utilizing adequate and tech-
nically sound procedures. The test pro-
cedures and results shall be in writing
and available for inspection.

(i1) Generic name of cord material. Dif-
ferent cord materials can have per-
formance characteristics that will af-
fect the consumer’s selection of tires.
These various characteristics are wide-
ly advertised, and the consumer is
aware of the distinctions. Without a
disclosure of the generic name of the
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cord material, the consumer is unable
to consider this factor in his purchase.

(iii) Actual number of plies. Consumers
have preference for industry products
of a stated type of construction (e.g., 2
ply v. 4 ply). Without adequate disclo-
sure the consumer is denied the basis
for considering this factor in his selec-
tion.

NOTE: Where the tire is of radial construc-
tion the ply count disclosure will be satisfied
by the statement ‘‘radial ply.”

(2) Disclosure on the tire. The fol-
lowing information should be clearly
disclosed in a permanent manner on
the outside wall of the tire:

(i) Size. Size is extremely important
not only to insure that the tire will fit
the vehicle wheel, but because it also is
a determining factor as to the load-car-
rying capacity of the vehicle.

(ii) Whether tire is tubeless or tube type.

(iii) Actual number of plies.

NoOTE: Where the tire is of radial construc-
tion the ply count disclosure will be satisfied
by the statement ‘‘radial ply.”’

(38) Other disclosures—(i) Generic name
of cord material used in ply. A disclosure
of the generic name of the cord mate-
rial used in the ply of the tire should
be made on a label or tag prominently
displayed on the tire itself, and affixed
in such a fashion that it cannot be eas-
ily removed prior to sale.

(ii) Load-carrying capacity and infla-
tion pressure. One of the most impor-
tant factors in obtaining tire perform-
ance is proper care and use. Included in
such care is inflating the tire to the re-
quired level as related to load-carrying
capacity and use. To insure that such
pressures are maintained by the user
and the tire is not overloaded beyond
its safe capacity, a table or chart
should be provided for retention by the
purchaser. This will apprise the pur-
chaser of the load-carrying capacity of
the tires as related to the range of rec-
ommended air pressures and use. It
may also supply data which indicate
the effect such varying pressures will
have on the operation of the auto-
mobile.

NOTE: Automobile manufacturers who pro-
vide tires as original equipment with new
automobiles should incorporate such infor-
mation in the owner’s manual given to new
car purchasers.

§228.2

[Guide 1]

[32 FR 15525, Nov. 8, 1967, as amended at 33
FR 982, Jan. 26, 1968]

§228.2 Designations
level, or quality.

(a) There exists today no industry-
wide, government or other accepted
system of quality standards or grading
of industry products. Within the indus-
try, however, a variety of trade termi-
nology has developed which, when used
in conjunction with consumer trans-
actions, has the tendency to suggest
that a system of quality standards or
grading does in fact exist. Typical of
such terminology are the expressions
“line,” ‘‘level,” and ‘‘premium.’”” The
exact meaning of such terminology
may vary from one industry member to
another. Therefore, the ‘‘1st line” or
100 level” or ‘‘premium’ tire of one
industry member may be grossly infe-
rior to the ‘‘1st line” or ‘100 level’”’ or
“premium’ tire of another member
since in the absence of an accepted sys-
tem of grading or quality standards,
each member can determine what
“line,” ‘‘level,” or ‘“‘premium” classi-
fication to attach to a tire.

(b) The consumer does not under-
stand the significance of the absence of
accepted grading or quality standards
and is likely to assume that the expres-
sions ‘line,” ‘‘level,” and ‘‘premium”’
connote valid criteria. Since the con-
sumer is likely to misinterpret the
meaning of such terminology, he may
be deceived into purchasing an inferior
product because it has been given such
designation.

(c) In the absence of an accepted sys-
tem of grading or quality standards for
industry products, it is improper to
represent, either through the use of
such expressions as ‘‘line,” ‘level,”
“premium’” or in any other manner,
that such a system exists, unless the
representation is accompanied by a
clear and conspicuous disclosure:

(1) That no industrywide or other ac-
cepted system of quality standards or
grading of industry products currently
exists, and

(2) That representations as to grade,
line, level, or quality, relate only to
the private standard of the marketer of
the tire so described (e.g., “XYZ first
line”’).

of grade, line,
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(d) Additionally, products should not
be described as being ‘‘first line”” unless
the products so described are the best
products, exclusive of premium quality
products embodying special features, of
the manufacturer or brand name dis-
tributor applying such designation.
[Guide 2]

§228.3 Deceptive designations.

In the advertising or labeling of prod-
ucts, industry members should not use
designations for grades of products
they offer to the public:

(a) Which have the capacity to de-
ceive purchasers into believing that
such products are equal or superior to
a better grade or grades of their prod-
ucts when such conclusion would be
contrary to fact (for example, if the
“first line” tire of a manufacturer is
designated as ‘‘Standard,” ‘‘High
Standard,” or ‘“‘Deluxe High Standard,”
the tires of that manufacturer which
are of lesser quality should not be des-
ignated or described as ‘“‘Super Stand-
ard,” ‘“‘Supreme High Standard,”
“Super Deluxe High Standard,” or
“Premium’’), or

(b) Which are otherwise false or mis-
leading.

NOTE: When a manufacturer applies a des-
ignation to a product which falsely rep-
resents or implies the product is equal or su-
perior in quality to its better grade or grades
of products, it is responsible for any result-
ing deception whether it is a direct result of
the designation or a result of the placing in
the hands of others a means and instrumen-
tality for the creation by them of a false and
deceptive impression with respect to the
comparative quality of products made by
that manufacturer.

[Guide 3]

§228.4 Original equipment.

Original equipment tires are under-
stood to mean the same brand and
quality tires used generally as original
equipment on new current models of
vehicles of domestic manufacture. A
tire which was formerly but is not cur-
rently used as ‘‘Original Equipment,”
should not be described as ‘‘Original
Equipment” without clear and con-
spicuous disclosure in close conjunc-
tion with the term, of the latest actual
year such tire was used as ‘‘Original
Equipment.” [Guide 4]
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§228.5 Comparative quality and per-
formance claims.

Representations and claims made by
industry members that their products
are superior in quality or performance
to other products should not be made
unless:

(a) The representation or claim is
based on an actual test utilizing ade-
quate and technically sound procedures
of the performance of the advertised
product and of the product with which
it is compared; the test procedure, re-
sults of which are in writing and avail-
able for inspection; and

(b) The basis of the comparison is
clearly stated and the comparison is
based on identical conditions of use.
Dangling comparatives should not be
used.

(c) Claims or representations that
one tire is comparable or identical to
another should not be used unless the
advertiser is able to establish that such
tires are comparable not only as re-
spects the molds in which the tires are
made, but also as respects all signifi-
cant materials used in their construc-
tion. [Guide 5]

§228.6 Ply count, plies, ply rating.

A ply is a layer of rubberized fabric
contained in the body of the tire and
extending from one bead of the tire to
the other bead of the tire. The con-
sumer is interested in, and is entitled
to know, certain information in regard
to plies in tires. However, a great deal
of terminology connected with plies
which is utilized in advertising has the
tendency to confuse and deceive the
public and is accordingly inappro-
priate.

(a) It is improper to utilize any state-
ment or depiction which denotes or im-
plies that tires possess more plies than
they in fact actually possess. Phrases
such as “Super 6’ or ‘“‘Deluxe 8’ as de-
scriptive of tires of less than 6 or 8
plies, respectively, should not be used.

(b) The actual number of plies in a
tire is not necessarily determinative of
the ultimate strength, performance or
quality of the product. Variations in
the amount and type of fabric utilized
in the ply and other construction fea-
tures of the tire will determine the ul-
timate strength, performance or qual-
ity of the product. Through variations
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in these construction aspects, a tire of
a stated number of plies may be infe-
rior in strength, quality, and perform-
ance to another tire of lesser actual ply
count. Accordingly, it is improper to
represent in advertising, or otherwise,
that solely because a product has more
plies than another, it is superior.

(c)(1) The expression ‘‘ply rating’ as
used in the trade is an index of tire
strength. Each manufacturer, however,
has his own system of computing ‘‘ply
rating.” Thus, a product of one indus-
try member of a stated ‘‘ply rating” is
not necessarily of the same strength as
the product of another member with
the identical rating. While the expres-
sion ‘“‘ply rating” may have signifi-
cance to industry members, in the ab-
sence of a publicized system of stand-
ardized ratings, the use of such expres-
sions in connection with sales to the
general public may be deceptive.

(2) To avoid deception, the expression
“ply rated” or ‘ply rating” or any
similar language should not be used
unless said claim is based on actual
tests utilizing adequate and tech-
nically sound procedures, the results of
which are in writing and available for
inspection. Further, certain disclosures
must be made when such expressions
are used in connection with consumer
transactions.

(3) When ply rating is stated on the
tire itself, it must be accompanied in
immediate conjunction therewith, and
in identical size letters, the disclosure
of the actual ply count. In addition,
there must be a tag or label attached
to the tire or its packaging, of such
permanency that it cannot easily be re-
moved prior to sale to the consumer,
which tag or label contains a clear and
conspicuous disclosure:

(i) That there is no industrywide defi-
nition of ply rating; and

(ii) Of the basis of comparison of the
claimed rating. (For example, ‘‘2-ply
tire, 4-ply rating means this 2-ply tire
is equivalent to our current or most re-
cent 4-ply nylon cord tire.”’)

(4) When ply rating is used in adver-
tising or in other sales or promotional
materials, in addition to the disclosure
of actual ply count as indicated, it
must be accompanied by the disclosure:

(i) That there is no industrywide defi-
nition of ply rating; and

§228.8

(ii) Of the basis of comparison of the
claimed rating. (For example, ‘‘2-ply
tire, 4-ply rating means this 2-ply tire
is equivalent to our current or most re-
cent 4-ply nylon cord tire.”’) [Guide 6]

§228.7 Cord materials.

(a) The fabric that is utilized in the
ply is known as the cord material. The
use of a particular type of cord mate-
rial may be determined by the use to
which the tire will be placed. One type
of cord material may provide one de-
sired characteristic, but not be used be-
cause of other characteristics which
may be unfavorable.

(b) The type of cord material utilized
in a tire is not necessarily determina-
tive of its ultimate quality, perform-
ance or strength. Through variations
in the denier of the material, the
amount to be used and other construc-
tion aspects of the tire, the ultimate
quality, performance, and strength is
determined.

(c) It is improper to represent in ad-
vertising, or otherwise, that solely be-
cause a particular type of cord mate-
rial is utilized in the construction of a
tire, it is superior to tires constructed
with other types of cord material. Such
advertising is deceptive for it creates
that impression in the consumer’s
mind whereas in fact it does not take
into consideration the other variable
aspects of tire construction.

(d) When the type of cord material is
referred to in advertising, it must be
made clear that it is only the cord that
is of the particular material and not
the entire tire. For example, it would
be improper to refer to a product as
“Nylon Tire.”” The proper description is
“Nylon Cord Tire.” Similarly, when
the manufacturer of the cord material
is mentioned, it should be made clear
that he did not manufacture the tire.
For example, a tire should be described
as “Brand X Nylon Cord Material” and
not “Brand X Nylon Tire.”

(e) Cord material should be identified
by its generic name when referred to in
advertising. [Guide 7]

§228.8 “Change-Overs,”
Take Offs,” etc.
Industry products should not be rep-
resented as ‘‘Change-Overs’” or ‘‘New
Car Take Offs’’ unless the products so

“New Car
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described have been subjected to but
insignificant use necessary in moving
new vehicles prior to delivery of such
vehicles to franchised distributor or re-
tailer. ‘‘Change-Overs’” or ‘‘New Car
Take Offs’” should not be described as
new. Advertisements of such products
should include a clear and conspicuous
disclosure that ‘‘Change-Overs” or
“New Car Take Offs” have been sub-
jected to previous use. [Guide 8]

§228.9 Retreaded and used tires.

Advertisements of used or retreaded
products should clearly and conspicu-
ously disclose that same are not new
products. Unexplained terms, such as
“New Tread,” ‘“‘Nu-Tread” and ‘‘Snow
Tread’ as descriptive of such tires do
not constitute adequate disclosure that
tires so described are not new. Any
terms disclosing that tires are not new
also shall not misrepresent the per-
formance, the type of manufacture, or
any other attribute of such tires. See
§228.18. [Guide 9]

[32 FR 15525, Nov. 8, 1967, as amended at 58
FR 64882, Dec. 10, 1993]

§228.10 Disclosure that products are
obsolete or discontinued models.

Advertisements should clearly and
conspicuously disclose that the prod-
ucts offered are discontinued models or
designs or are obsolete when such is
the fact.

NoTE: The words ‘‘model” and ‘‘design”
used in connection with tires include width,
depth, and pattern of the tread as well as
other aspects of their construction.

[Guide 10]

§228.11 Blemished, imperfect,
tive, etc., products.

Advertisements of products which
are blemished, imperfect, or which for
any reason are defective, should con-
tain conspicuous disclosure of that
fact. In addition, such products should
have permanently stamped or molded
thereon or affixed thereto and to the
wrappings in which they are encased a
plain and conspicuous legend or state-
ment to the effect that such products
are blemished, imperfect, or defective.
Such markings by a legend such as
“XX” or by a color marking or by any
other code designation which is not

defec-
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generally understood by the public are
not considered to be an adequate dis-
closure. [Guide 11]

§228.12

(a) It is improper to utilize in adver-
tising, any picture or depiction of an
industry product other than the prod-
uct offered for sale. Where price is fea-
tured in advertising, any picture or de-
piction utilized in connection there-
with should be the exact tire offered
for sale at the advertised price.

(b) For example, it would be improper
to depict a white side wall tire with a
designated price when the price is ap-
plicable to black wall tires. Such prac-
tice would be improper even if a disclo-
sure is made elsewhere in the adver-
tisement that the featured price is not
for the depicted whitewalls. [Guide 12]

§228.13 Racing claims.

(a) Advertising in connection with
racing, speed records, or similar events
should clearly and conspicuously dis-
close that the tires on the vehicle are
not generally available all purpose
tires, unless such is the fact.

(b) The requirement of this section is
applicable also to special purpose rac-
ing tires, which although available for
such special purpose, are not the adver-
tiser’s general purpose product.

(c) Similarly, designations should not
be utilized in conjunction with any in-
dustry product which falsely suggest,
directly or indirectly, that such prod-
uct is the identical one utilized in rac-
ing events or in a particular event.
[Guide 13]

§228.14 Bait advertising.

(a) Bait advertising is an alluring but
insincere offer to sell a product which
the advertiser in truth does not intend
or want to sell. Its purpose is to obtain
leads as to persons interested in buying
industry products and to induce them
to visit the member’s premises. After
the person visits the premises, the pri-
mary effort is to switch him from buy-
ing the advertised product in order to
sell something else, usually at a higher
price.

(b) No advertisement containing an
offer to sell a product should be pub-
lished when the offer is not a bona fide
effort to sell the advertised product.

Pictorial misrepresentations.
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Among the acts and practices which
will be considered in determining if an
advertisement is bona fide are:

(1) The advertising of a product at a
price applicable only to unusual or off
size tires or for special purpose tires;

(2) The refusal to show or sell the
product offered in accordance with the
terms of the offer;

(3) The failure to have available at
all outlets listed in the advertisement
a sufficient quantity of the advertised
product to meet reasonably anticipated
demands, unless the advertisement
clearly and adequately discloses that
the supply is limited and/or the mer-
chandise is available only at des-
ignated outlets;

(4) The disparagement by acts or
words of the advertised product or the
disparagement of the guarantee, credit
terms, or in any other respect in con-
nection with it;

(6) Use of a sales plan or method of
compensation for salesmen or penal-
izing salesmen, designed to prevent or
discourage them from selling the ad-
vertised product. [Guide 14]

§228.15 Deceptive pricing.

(a) Former price comparisons. One form
of advertising in the replacement mar-
ket is the offering of reductions or sav-
ings from the advertiser’s former price.
This type of advertising may take
many forms, of which the following are
examples:

Formerly $ Reduced to $
50% Off—Sale Priced at $ .

Such advertising is valid where the
basis of comparison, that is, the price
on which the represented savings are
based, is the actual bona fide price at
which the advertiser recently and regu-
larly sold the advertised tire to the
public for a reasonably substantial pe-
riod of time prior to the advertised
sale. However, where the basis of com-
parison (1) is not the advertiser’s ac-
tual selling price, (2) is a price which
was not used in the recent past but at
some remote period in the past, or (3)
is a price which has been used for only
a short period of time and a reduction
is claimed therefrom, the claimed sav-
ings or reduction is fictitious and the
purchaser deceived. Following are ex-

§228.15

amples illustrating the application of
this provision:

Example 1. Dealer A advertises a tire as fol-
lows: ‘“Memorial Day Sale—Regular price of
tire, $15.95—Reduced to $13.95.”” During the
preceding 6 months Dealer A has conducted
numerous ‘‘sales’ at which the tire was sold
in large quantities at the $13.95 price. The
tire was sold at $15.95 only during periods be-
tween the so-called ‘‘sales.” In these cir-
cumstances, the advertised reduction from a
“‘regular’ price of $15.95 would be improper,
since that was not the price at which the tire
was recently and regularly sold to the public
for a reasonably substantial period of time
prior to the advertised sale.

Example 2. Dealer B engaged in sale adver-
tising weekly on the last 3 days of the week.
It was his practice during the selling week to
offer a particular line of tires at $24.95 on
Monday, Tuesday, and Wednesday, and ad-
vertise the same line as ‘‘Sale Priced $19.95”
on the final 3 days of the selling week. Use
of the price for only 3 days prior to the re-
duction, even though the higher price is re-
sumed after 3 days of ‘‘sale’” advertising
would not constitute a basis for claiming a
price reduction. The higher price was not the
regular selling price for a reasonably sub-
stantial period of time. Furthermore, when
the higher price is used only for the first 3
days of the week and another price is used
for the final 3 days, the higher price has not
been established as a regular price, espe-
cially when most sales are made at the lower
price during the final 3-day period.

(b) Trade area price comparisons. (1)
Another recognized form of bargain ad-
vertising is to offer tires at prices
lower than those being charged by oth-
ers for the same tires in the area where
the advertiser is doing business. Exam-
ples of this type of advertising where
used in connection with the adver-
tiser’s own price are:

Sold Elsewhere at §
Retail Value $§

(2) The tire market, because of its na-
ture, requires that special care and pre-
caution be exercised before this type of
advertising is used. Trade area price
comparisons are understood by pur-
chasers to mean that the represented
bargain is a reduction or saving from
the price being charged by representa-
tive retail outlets for the same tires at
the time of the advertisement.

(3) If a tire manufacturer decides to
conduct a promotion of a particular
tire, reduces the price in his wholly
owned stores and independent dealers
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follow the promotion price, the ‘‘sale”
price has become the retail price in the
area and it would be deceptive to rep-
resent that this ‘‘sale” price is reduced
from that charged by others. In most
circumstances where a promotion is
sponsored by the manufacturer and is
followed by the wholly owned stores
and most of the independent dealers in
the area, such trade area price com-
parisons would be improper.

(4) A trade area price comparison
would be valid where an individual
dealer, acting on his own, decides to
lower the price of a tire significantly
below that being charged by others in
his area. In this situation, he would be
honestly offering a genuine reduction
from the price charged by others in his
area.

(5) When using a retail price compari-
son great care should be exercised to
make the advertising clear that the
basis of the reduction or saving is the
price being charged by others and not
the advertiser’s own former selling
price.

(c) Substantiality of reduction or sav-
ings. In order for an advertiser to rep-
resent that a price is reduced or offers
savings to purchasers without speci-
fying the extent thereof, it is necessary
that the represented reduction or sav-
ings be significant. When the amount
of the reduction or savings is not stat-
ed in advertising and is not substantial
enough to attract and influence pro-
spective purchasers if they knew the
true facts, the representation is
deceptive.

Example Dealer C advertises a Fourth of
July sale featuring X brand tires at a
claimed reduction in price. The sale price in
the advertisement is stated as $14.75 per tire.
The advertisement does not state the former
price of the tire. The tire previously had
been sold at $14.95. Under the circumstances,
the advertisement would be deceptive. The
20-cent reduction in price is insignificant
when compared with the actual selling price
of the tire. Purchasers generally, if they
knew the amount of the reduction, would not
be influenced sufficiently thereby to cause
them to purchase the tire at the reduced
price.

(d) Representations of specific price re-
ductions and savings. (1) Advertisements
which offer a specified amount or per-
centage of price reduction or savings
should not be used where there is no
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determinable regular selling price,
whether it be the advertiser’s former
price or the retail price in the area.

(2) The lack of a determinable actual
selling price does not preclude all
‘‘sale” advertising. For example, if a
dealer desires to offer a tire at a price
which represents a significant reduc-
tion from the lowest price in the range
of prices at which he has actually sold
the tire in the recent regular course of
his business, it would not be deceptive
to advertise the tire with such rep-
resentations as ‘‘Sale Priced,” ‘‘Re-
duced” or ‘‘Save.”

(3) However, an advertiser is not pre-
cluded from offering specific savings
from the lowest price at which he has
actually sold tires, provided that the
advertising clearly states that the of-
fered savings are a reduction from the
lowest previous selling price and not
from the advertiser’s regular selling
price.

(e) No trade-in prices. (1) The most
common device used in advertising is
to offer a purported reduction or sav-
ings from a so-called ‘“‘no trade-in”’
price. Prospective purchasers are enti-
tled to believe this to mean that they
would realize a savings from the price
they would have had to pay for the tire
prior to the ‘‘Sale,” either in cash or in
cash plus the fair value of a traded-in
tire. If this is not true, purchasers are
deceived. Where a significant number
of sales in relation to a seller’s total
sales is not made at the so-called ‘‘no
trade-in’’ price and such price appre-
ciably exceeds the price purchasers
would normally pay the seller (includ-
ing the fair value of any trade-in), use
of the price as a basis for claiming a re-
duction or savings would be deceptive
and contrary to this part.

(2) Representations of high trade-in
allowances are sometimes used in com-
bination with fictitious ‘“‘no trade-in”’
prices to deceive purchasers. These
may take the form of direct represen-
tations that a specified amount (usu-
ally significantly higher than the value
of the tire carcass) will be allowed for
a trade-in tire, or, representations of
specific savings in the purchase of a
new tire when a tire is traded in during
a ‘‘sale.” In either case, the purchaser
is given the illusion of a bargain in the
guise of a high trade-in allowance
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which he does not in fact receive if the
amount of the allowance is deducted
from a fictitiously high ‘‘no trade-in”
price.

Example 1. An advertisement offers a 25
percent reduction during a May tire sale.
The body of the advertisement sets forth a
‘“‘no trade-in’’ price as the price from which
the represented 25 percent reduction is made.
However, such price represents the price at
which only 15 percent of the advertiser’s
total sales were made and which was appre-
ciably higher than the price at which the
tire usually sold with a trade-in even with
the addition of an amount representing a
reasonable, bona fide trade-in allowance. Use
of the ‘‘no trade-in’’ price in the advertise-
ment is deceptive.

Example 2. Dealer D advertises, ‘Now Get
$4 to $10 Per Tire Trade-In Allowance’ in
connection with the sale of a certain tire.
Dealer D has regularly sold the tire for $12 to
customers having a good recappable tire to
offer in trade. During the regular course of
Dealer D’s business he has granted allow-
ances ranging from 50 cents to $3, depending
upon the condition of the tire taken in trade.
During the advertised sale, however, Dealer
D sells all of the tires at the manufacturer’s
suggested ‘‘no trade-in’’ price of $22 and de-
ducts from that price the inflated trade-in
allowances. Under the circumstances, the ad-
vertisement would be deceptive. Dealer D
has not granted the allowances in connection
with his regular selling price but has used in-
stead the fictitious ‘‘no trade-in’’ price as a
basis for offering the inflated allowances.
The consumer has been led to believe that
his old tire is worth far more than its actual
value and Dealer D receives what has been
his regular selling price or, in some in-
stances, an amount in excess of the regular
price, depending upon the allowance granted.

(f) Combination offers. (1) Frequent
use is made in the tire market of pur-
ported bargain advertising which offers
“free’” or at a represented reduced
price a tire, some other article of mer-
chandise or a service, with the pur-
chase of one or more tires at a specified
price. The following are typical exam-
ples of this type of offer:

Buy 3, get four at no additional cost.

Buy one tire at $ , get second tire at 50%
off.

Get a wheel free with purchase of each snow
tire.

Free wheel alignment with purchase of two
new tires.

Such advertising is understood by pur-
chasers to mean that the price charged
by the advertiser for the initial tire or
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tires to be purchased is the price at
which they have been regularly sold by
the advertiser for a reasonably sub-
stantial period of time prior to the
sale, and that the amount of the pur-
ported reduction or the value of the so-
called ‘‘free” article or service rep-
resents actual savings. If the price of
the tires to be purchased is not the ad-
vertiser’s regular selling price, pur-
chasers are deceived.

Example. Dealer E advertises ‘“2nd Tire %
Off When You Buy First Tire At Price Listed
Below—No Trade-In Needed!”’ In the body of
the advertisement the first tire is listed as
costing $25.15 and the second tire $12.57. The
figure listed as the price for the first tire is
not Dealer E’s regular selling price, but the
manufacturer’s suggested ‘‘no trade-in”’
price. E’s regular selling price prior to the
so-called sale had been $18.85 per tire. Under
the circumstances, the ‘Y2 Off” offer would
be deceptive. The basis for the advertised
offer is not the advertiser’s actual selling
price for the tire. While consumers are led to
believe that they are being afforded substan-
tial savings by purchasing a second tire, in
fact they are paying Dealer E’s regular sell-
ing price for two tires.

(g) Federal Excise Tax. Since the Fed-
eral Excise Tax on tires is assessed on
the manufacturer and is based on the
weight of the materials used and not
the retail selling price, the tax should
be included in the price quoted for a
particular tire, or the amount of the
tax set out in immediate conjunction
with the tire price. For example, as-
suming the tax on a particular tire to
be $1 and the advertised selling price
$9.95, the price should be stated as
““$10.95 or ‘‘$9.95 plus $1 Federal Excise
Tax’’ and not “‘$9.95 plus Federal Excise
Tax.”

(h) Advertising furnished by tire manu-
facturers. It is the practice of some tire
manufacturers to supply advertising to
independent as well as to wholly owned
retail outlets in local trade areas. A
tire manufacturer providing adver-
tising material to be used in local
trade areas by either wholly owned or
independent outlets is responsible for
the representations made in such ad-
vertising and should base price and
savings claims on conditions actually
existing in the particular areas. In
view of price fluctuations at the local
level, the general dissemination (i.e.,
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in more than one trade area) to inde-
pendent retail outlets of advertising
material containing stated prices or re-
duction claims results in deception?
and is, accordingly, contrary to this
part. [Guide 15]

§228.16 Guarantees.

(a) In general, any advertising con-
taining a guarantee representation
shall clearly and conspicuously dis-
close:

(1) The nature and extent of the guar-
antee. (i) The general nature of the
guarantee should be disclosed. If the
guarantee is, for example, against de-
fects in material or workmanship, this
should be clearly revealed.

(ii) Disclosure should be made of any
material conditions or limitations in
the guarantee. This would include any
limitation as to the duration of a guar-
antee, whether stated in terms of
treadwear, time, mileage, or otherwise.
Exclusion of tire punctures also would
constitute a material limitation. If the
guarantor’s performance is conditioned
on the return of the tire to the dealer
who made the original sale, this fact
should be revealed.

(iii) When a tire is represented as
“guaranteed for life’” or as having a
“lifetime guarantee,” the meaning of
the term life or lifetime should be ex-
plained.

(iv) Guarantees which under normal
conditions are impractical of fulfill-
ment or for such a period of time or
number of miles as to mislead pur-
chasers into the belief the tires so
guaranteed have a greater degree of
serviceability or durability than is true
in fact, should not be used.

(2) The manner in which the guarantor
will perform. This consists generally of
a statement of what the guarantor un-
dertakes to do under the guarantee.
Types of performance would be repair
of the tire, refund of purchase price or
replacement of the tire. If the guar-
antor has an option as to the manner of
the performance, this should be ex-
pressly stated.

1This part does not deal with the question
of whether such practice may be improper as
contributing to unlawful restraints of trade
connected with the enforcement of the Anti-
trust Laws and the Federal Trade Commis-
sion Act.
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(3) The identity of the guarantor. The
identity of the guarantor should be
clearly revealed in all advertising, as
well as in any documents evidencing
the guarantee. Confusion of purchasers
often occurs when it is not clear
whether the manufacturer or the re-
tailer is the guarantor.

(4) Pro rata adjustment of guarantees—
(i) Disclosure in advertising. Many guar-
antees provide that in the event of tire
failure during the guarantee period a
credit will be allowed on the purchase
price of a replacement tire, the amount
of the credit being in proportion to the
treadwear or time remaining under the
guarantee. All advertising of the guar-
antee should clearly disclose the pro
rata nature of the guarantee and the
price basis upon which adjustments
will be made.

(ii) Price basis for adjustments. Usually
under this type of guarantee the same
predetermined amount is used as a
basis for the prorated credit and the
purchase price of the replacement tire.
If this so-called ‘‘adjustment’ price is
not the actual selling price but is an
artificial, inflated price the purchaser
does not receive the full value of his
guarantee. This is illustrated by the
following example:

‘““A” purchases a tire which is represented
as being guaranteed for the life of the tread.
After 75 percent of the tread is worn, the tire
fails. The dealer from whom ‘A’ seeks an
adjustment under his guarantee is currently
selling the tire for $15 but the ‘‘adjustment”’
price of the tire is $20. ““A”’ receives a credit
of 25 percent or $5 toward the price of the re-
placement tire. This credit is applied not on
the actual selling price but on the artificial
“adjustment” price of $20. Thus, ‘A’ pays
$15 for the new tire which is the current sell-
ing price of the tire.

Under the facts described in this illus-
tration the guarantee was worthless as
the purchaser could have purchased a
new tire at the same price without a
guarantee. If 50 percent of the tread re-
mained when the adjustment was
made, the purchaser would have re-
ceived a credit of $10 toward the $20 re-
placement price. He must still pay $10
for a replacement tire. Had the adjust-
ment been made on the basis of the ac-
tual selling price he would have ob-
tained a new tire for $7.50. Thus, while
deriving some value from his guarantee
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he did not receive the value he had rea-
son to expect under the guarantee.

(b) Accordingly, to avoid deception of
purchasers as to the value of guaran-
tees, adjustments should be made on
the basis of a price which realistically
reflects the actual selling price of the
tire. The following would be considered
appropriate price bases for making
guarantee adjustments:

(1) The original purchase price of the
guaranteed tire; or

(2) The adjusting dealer’s actual cur-
rent selling price at the time of adjust-
ment; or

(3) A predetermined price which fair-

ly represents the actual selling price of
the tire.
Whenever an advertisement for tires
includes reference to a guarantee, the
advertisement should also disclose,
clearly and conspicuously, the price
basis on which adjustments will be
made. Such disclosure of the price
basis for adjustments should be in
terms of actual purchase or selling
price, e.g., original purchase price, ad-
justing dealer’s current selling price,
etc. A mere reference to a guarantor’s
‘“‘adjustment price,” for example, would
not satisfy this disclosure requirement.
In addition, written material disclosing
the basis for adjustments should be
made available to prospective pur-
chasers at the point of sale, and if the
third method of adjustment is chosen,
such written material should include
the actual price on which guarantee
adjustments will be made. [Guide 16]

§228.17 Safety or performance fea-
tures.

Absolute terms such as ‘‘skidproof,”
“blowout proof,” ‘“‘blow proof,” ‘‘punc-
ture proof’’ should not be unqualifiedly
used unless the product so described af-
fords complete and absolute protection
from skidding, blowouts, or punctures,
as the case may be, under any and all
driving conditions. [Guide 17]

§228.18 Other claims and representa-
tions.

(a) No claim or representation should
be made concerning an industry prod-
uct which directly, by implication, or
by failure to adequately disclose addi-
tional relevant information, has the
capacity or tendency or effect of de-
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ceiving purchasers or prospective pur-
chasers in any material respect. This
prohibition includes, but is not limited
to, representations or claims relating
to the construction, durability, safety,
strength, condition or life expectancy
of such products.

(b) Also included among the prohibi-
tions of this section are claims or rep-
resentations by members of this indus-
try or by distributors of any compo-
nent parts of materials used in the
manufacture of industry products, con-
cerning the merits or comparative
merits (as to strength, safety, cooler
running, wear, or resistance to shock,
heat, moisture, etc.) of such products,
components or materials, which are
not true in fact or which are otherwise
false or misleading. [Guide 18]

§228.19 Snow tire advertising.

Many manufacturers are now offering
winter tread tires with metal spikes.
Certain States, or other jurisdictions,
however, prohibit the use of such tires
because of possible road damage. Ac-
cordingly, in the advertising of such
products, a clear and conspicuous
statement should be made that the use
of such tires is illegal in certain States
or jurisdictions. Further, when such
tires are locally advertised in areas
where their use is prohibited, a clear
and conspicuous statement to this ef-
fect must be included. [Guide 19]

PART 233—GUIDES AGAINST
DECEPTIVE PRICING

Sec.

233.1 Former price comparisons.

233.2 Retail price comparisons; comparable
value comparisons.

233.3 Advertising retail prices which have
been established or suggested by manu-
facturers (or other nonretail distribu-
tors).

233.4 Bargain offers based upon the pur-
chase of other merchandise.

233.5 Miscellaneous price comparisons.

AUTHORITY: Secs. 5, 6, 38 Stat. 719, as
amended, 721; 15 U.S.C. 45, 46.

SOURCE: 32 FR 15534, Nov. 8, 1967, unless
otherwise noted.
§233.1 Former price comparisons.

(a) One of the most commonly used
forms of bargain advertising is to offer
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a reduction from the advertiser’s own
former price for an article. If the
former price is the actual, bona fide
price at which the article was offered
to the public on a regular basis for a
reasonably substantial period of time,
it provides a legitimate basis for the
advertising of a price comparison.
Where the former price is genuine, the
bargain being advertised is a true one.
If, on the other hand, the former price
being advertised is not bona fide but
fictitious—for example, where an arti-
ficial, inflated price was established for
the purpose of enabling the subsequent
offer of a large reduction—the ‘‘bar-
gain” being advertised is a false one;
the purchaser is not receiving the un-
usual value he expects. In such a case,
the ‘“‘reduced’ price is, in reality, prob-
ably just the seller’s regular price.

(b) A former price is not necessarily
fictitious merely because no sales at
the advertised price were made. The
advertiser should be especially careful,
however, in such a case, that the price
is one at which the product was openly
and actively offered for sale, for a rea-
sonably substantial period of time, in
the recent, regular course of his busi-
ness, honestly and in good faith—and,
of course, not for the purpose of estab-
lishing a fictitious higher price on
which a deceptive comparison might be
based. And the advertiser should scru-
pulously avoid any implication that a
former price is a selling, not an asking
price (for example, by use of such lan-
guage as, ‘Formerly sold at $ ),
unless substantial sales at that price
were actually made.

(c) The following is an example of a
price comparison based on a fictitious
former price. John Doe is a retailer of
Brand X fountain pens, which cost him
$5 each. His usual markup is 50 percent
over cost; that is, his regular retail
price is $7.50. In order subsequently to
offer an unusual ‘‘bargain’’, Doe begins
offering Brand X at $10 per pen. He re-
alizes that he will be able to sell no, or
very few, pens at this inflated price.
But he doesn’t care, for he maintains
that price for only a few days. Then he
“‘cuts” the price to its usual level—
$7.50—and advertises: ‘‘Terrific Bar-
gain: X Pens, Were $10, Now Only
$7.50!” This is obviously a false claim.
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The advertised ‘‘bargain’ is not gen-
uine.

(d) Other illustrations of fictitious
price comparisons could be given. An
advertiser might use a price at which
he never offered the article at all; he
might feature a price which was not
used in the regular course of business,
or which was not used in the recent
past but at some remote period in the
past, without making disclosure of
that fact; he might use a price that was
not openly offered to the public, or
that was not maintained for a reason-
able length of time, but was imme-
diately reduced.

(e) If the former price is set forth in
the advertisement, whether accom-
panied or not by descriptive termi-
nology such as ‘“‘Regularly,” ‘“Usu-
ally,” “Formerly,” etc., the advertiser
should make certain that the former
price is not a fictitious one. If the
former price, or the amount or percent-
age of reduction, is not stated in the
advertisement, as when the ad merely
states, ‘‘Sale,”” the advertiser must
take care that the amount of reduction
is not so insignificant as to be mean-
ingless. It should be sufficiently large
that the consumer, if he knew what it
was, would believe that a genuine bar-
gain or saving was being offered. An
advertiser who claims that an item has
been ‘“‘Reduced to $9.99,” when the
former price was $10, is misleading the
consumer, who will understand the
claim to mean that a much greater,
and not merely nominal, reduction was
being offered. [Guide I]

§233.2 Retail price comparisons; com-
parable value comparisons.

(a) Another commonly used form of
bargain advertising is to offer goods at
prices lower than those being charged
by others for the same merchandise in
the advertiser’s trade area (the area in
which he does business). This may be
done either on a temporary or a perma-
nent basis, but in either case the adver-
tised higher price must be based upon
fact, and not be fictitious or mis-
leading. Whenever an advertiser rep-
resents that he is selling below the
prices being charged in his area for a
particular article, he should be reason-
ably certain that the higher price he
advertises does not appreciably exceed
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the price at which substantial sales of
the article are being made in the area—
that is, a sufficient number of sales so
that a consumer would consider a re-
duction from the price to represent a
genuine bargain or saving. Expressed
another way, if a number of the prin-
cipal retail outlets in the area are reg-
ularly selling Brand X fountain pens at
$10, it is not dishonest for retailer Doe
to advertise: ‘“Brand X Pens, Price
Elsewhere $10, Our Price $7.50".

(b) The following example, however,
illustrates a misleading use of this ad-
vertising technique. Retailer Doe ad-
vertises Brand X pens as having a ‘‘Re-
tail Value $15.00, My Price $7.50,”” when
the fact is that only a few small subur-
ban outlets in the area charge $15. All
of the larger outlets located in and
around the main shopping areas charge
$7.50, or slightly more or less. The ad-
vertisement here would be deceptive,
since the price charged by the small
suburban outlets would have no real
significance to Doe’s customers, to
whom the advertisement of ‘“Retail
Value $15.00” would suggest a pre-
vailing, and not merely an isolated and
unrepresentative, price in the area in
which they shop.

(c) A closely related form of bargain
advertising is to offer a reduction from
the prices being charged either by the
advertiser or by others in the adver-
tiser’s trade area for other merchan-
dise of like grade and quality—in other
words, comparable or competing mer-
chandise—to that being advertised.
Such advertising can serve a useful and
legitimate purpose when it is made
clear to the consumer that a compari-
son is being made with other merchan-
dise and the other merchandise is, in
fact, of essentially similar quality and
obtainable in the area. The advertiser
should, however, be reasonably certain,
just as in the case of comparisons in-
volving the same merchandise, that the
price advertised as being the price of
comparable merchandise does not ex-
ceed the price at which such merchan-
dise is being offered by representative
retail outlets in the area. For example,
retailer Doe advertises Brand X pen as
having ‘‘Comparable Value $15.00’. Un-
less a reasonable number of the prin-
cipal outlets in the area are offering
Brand Y, an essentially similar pen, for
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that price, this advertisement would be
deceptive. [Guide II]

§233.3 Advertising retail prices which
have been established or suggested
by manufacturers (or other non-
retail distributors).

(a) Many members of the purchasing
public believe that a manufacturer’s
list price, or suggested retail price, is
the price at which an article is gen-
erally sold. Therefore, if a reduction
from this price is advertised, many
people will believe that they are being
offered a genuine bargain. To the ex-
tent that list or suggested retail prices
do not in fact correspond to prices at
which a substantial number of sales of
the article in question are made, the
advertisement of a reduction may mis-
lead the consumer.

(b) There are many methods by which
manufacturers’ suggested retail or list
prices are advertised: Large scale
(often nationwide) mass-media adver-
tising by the manufacturer himself;
preticketing by the manufacturer; di-
rect mail advertising; distribution of
promotional material or price lists de-
signed for display to the public. The
mechanics used are not of the essence.
This part is concerned with any means
employed for placing such prices before
the consuming public.

(c) There would be little problem of
deception in this area if all products
were invariably sold at the retail price
set by the manufacturer. However, the
widespread failure to observe manufac-
turers’ suggested or list prices, and the
advent of retail discounting on a wide
scale, have seriously undermined the
dependability of list prices as indica-
tors of the exact prices at which arti-
cles are in fact generally sold at retail.
Changing competitive conditions have
created a more acute problem of decep-
tion than may have existed previously.
Today, only in the rare case are all
sales of an article at the manufactur-
er’s suggested retail or list price.

(d) But this does not mean that all
list prices are fictitious and all offers
of reductions from list, therefore, de-
ceptive. Typically, a list price is a
price at which articles are sold, if not
everywhere, then at least in the prin-
cipal retail outlets which do not con-
duct their business on a discount basis.
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It will not be deemed fictitious if it is
the price at which substantial (that is,
not isolated or insignificant) sales are
made in the advertiser’s trade area (the
area in which he does business). Con-
versely, if the list price is significantly
in excess of the highest price at which
substantial sales in the trade area are
made, there is a clear and serious dan-
ger of the consumer being misled by an
advertised reduction from this price.

(e) This general principle applies
whether the advertiser is a national or
regional manufacturer (or other non-
retail distributor), a mail-order or
catalog distributor who deals directly
with the consuming public, or a local
retailer. But certain differences in the
responsibility of these various types of
businessmen should be noted. A re-
tailer competing in a local area has at
least a general knowledge of the prices
being charged in his area. Therefore,
before advertising a manufacturer’s
list price as a basis for comparison
with his own lower price, the retailer
should ascertain whether the list price
is in fact the price regularly charged
by principal outlets in his area.

(f) In other words, a retailer who ad-
vertises a manufacturer’s or distribu-
tor’s suggested retail price should be
careful to avoid creating a false im-
pression that he is offering a reduction
from the price at which the product is
generally sold in his trade area. If a
number of the principal retail outlets
in the area are regularly engaged in
making sales at the manufacturer’s
suggested price, that price may be used
in advertising by one who is selling at
a lower price. If, however, the list price
is being followed only by, for example,
small suburban stores, house-to-house
canvassers, and credit houses, account-
ing for only an insubstantial volume of
sales in the area, advertising of the list
price would be deceptive.

(g) On the other hand, a manufac-
turer or other distributor who does
business on a large regional or national
scale cannot be required to police or
investigate in detail the prevailing
prices of his articles throughout so
large a trade area. If he advertises or
disseminates a list or preticketed price
in good faith (i.e., as an honest esti-
mate of the actual retail price) which
does not appreciably exceed the highest
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price at which substantial sales are
made in his trade area, he will not be
chargeable with having engaged in a
deceptive practice. Consider the fol-
lowing example:

(h) Manufacturer Roe, who makes
Brand X pens and sells them through-
out the United States, advertises his
pen in a national magazine as having a
“Suggested Retail Price $10,” a price
determined on the basis of a market
survey. In a substantial number of rep-
resentative communities, the principal
retail outlets are selling the product at
this price in the regular course of busi-
ness and in substantial volume. Roe
would not be considered to have adver-
tised a fictitious ‘‘suggested retail
price.” If retailer Doe does business in
one of these communities, he would not
be guilty of a deceptive practice by ad-
vertising, ‘“Brand X Pens, Manufactur-
er’s Suggested Retail Price, $10, Our
Price, $7.50.”

(i) It bears repeating that the manu-
facturer, distributor or retailer must in
every case act honestly and in good
faith in advertising a list price, and not
with the intention of establishing a
basis, or creating an instrumentality,
for a deceptive comparison in any local
or other trade area. For instance, a
manufacturer may not affix price tick-
ets containing inflated prices as an ac-
commodation to particular retailers
who intend to use such prices as the
basis for advertising fictitious price re-
ductions. [Guide III]

§233.4 Bargain offers based upon the
purchase of other merchandise.

(a) Frequently, advertisers choose to
offer bargains in the form of additional
merchandise to be given a customer on
the condition that he purchase a par-
ticular article at the price usually of-
fered by the advertiser. The forms
which such offers may take are numer-
ous and varied, yet all have essentially
the same purpose and effect. Rep-
resentative of the language frequently

employed in such offers are ‘‘Free,”
“Buy One—Get One Free,” ‘2-For-1
Sale,” ‘‘Half Price Sale,” ‘‘1¢ Sale,”

“50% Off,” etc. Literally, of course, the
seller is not offering anything ‘‘free”’
(i.e., an unconditional gift), or %2 free,
or for only 1¢, when he makes such an
offer, since the purchaser is required to
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purchase an article in order to receive
the ‘‘free” or ‘“1¢”’ item. It is impor-
tant, therefore, that where such a form
of offer is used, care be taken not to
mislead the consumer.

(b) Where the seller, in making such
an offer, increases his regular price of
the article required to be bought, or de-
creases the quantity and quality of
that article, or otherwise attaches
strings (other than the basic condition
that the article be purchased in order
for the purchaser to be entitled to the
“free”” or ‘‘1¢”’ additional merchandise)
to the offer, the consumer may be de-
ceived.

(c) Accordingly, whenever a ‘‘free,”
“2-for-1,” ‘‘half price sale,” ‘“l¢ sale,”
“50% off’ or similar type of offer is
made, all the terms and conditions of
the offer should be made clear at the
outset. [Guide IV]

§233.5 Miscellaneous price compari-
sons.

The practices covered in the provi-
sions set forth above represent the
most frequently employed forms of
bargain advertising. However, there are
many variations which appear from
time to time and which are, in the
main, controlled by the same general
principles. For example, retailers
should not advertise a retail price as a
“wholesale” price. They should not
represent that they are selling at ‘“‘fac-
tory’’ prices when they are not selling
at the prices paid by those purchasing
directly from the manufacturer. They
should not offer seconds or imperfect
or irregular merchandise at a reduced
price without disclosing that the high-
er comparative price refers to the price
of the merchandise if perfect. They
should not offer an advance sale under
circumstances where they do not in
good faith expect to increase the price
at a later date, or make a ‘limited”
offer which, in fact, is not limited. In
all of these situations, as well as in
others too numerous to mention, ad-
vertisers should make certain that the
bargain offer is genuine and truthful.
Doing so will serve their own interest
as well as that of the public. [Guide V]

§238.2

PART 238—GUIDES AGAINST BAIT
ADVERTISING

Sec.

238.0 Bait advertising defined.

238.1 Bait advertisement.

238.2 Initial offer.

238.3 Discouragement of purchase of adver-
tised merchandise.

238.4 Switch after sale.

AUTHORITY: Secs. 5, 6, 38 Stat. 719, as
amended, 721; 15 U.S.C. 45, 46.

SOURCE: 32 FR 15540, Nov. 8, 1967, unless
otherwise noted.

§238.0 Bait advertising defined.!

Bait advertising is an alluring but in-
sincere offer to sell a product or serv-
ice which the advertiser in truth does
not intend or want to sell. Its purpose
is to switch consumers from buying the
advertised merchandise, in order to sell
something else, usually at a higher
price or on a basis more advantageous
to the advertiser. The primary aim of a
bait advertisement is to obtain leads as
to persons interested in buying mer-
chandise of the type so advertised.

§238.1 Bait advertisement.

No advertisement containing an offer
to sell a product should be published
when the offer is not a bona fide effort
to sell the advertised product. [Guide 1]

§238.2 Initial offer.

(a) No statement or illustration
should be used in any advertisement
which creates a false impression of the
grade, quality, make, value, currency
of model, size, color, usability, or ori-
gin of the product offered, or which
may otherwise misrepresent the prod-
uct in such a manner that later, on dis-
closure of the true facts, the purchaser
may be switched from the advertised
product to another.

(b) Even though the true facts are
subsequently made known to the
buyer, the law is violated if the first
contact or interview is secured by de-
ception. [Guide 2]

1For the purpose of this part ‘‘advertising”’

includes any form of public notice however
disseminated or utilized.
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§238.3 Discouragement of purchase of
advertised merchandise.

No act or practice should be engaged
in by an advertiser to discourage the
purchase of the advertised merchandise
as part of a bait scheme to sell other
merchandise. Among acts or practices
which will be considered in deter-
mining if an advertisement is a bona
fide offer are:

(a) The refusal to show, demonstrate,
or sell the product offered in accord-
ance with the terms of the offer,

(b) The disparagement by acts or
words of the advertised product or the
disparagement of the guarantee, credit
terms, availability of service, repairs
or parts, or in any other respect, in
connection with it,

(c) The failure to have available at
all outlets listed in the advertisement
a sufficient quantity of the advertised
product to meet reasonably anticipated
demands, unless the advertisement
clearly and adequately discloses that
supply is limited and/or the merchan-
dise is available only at designated
outlets,

(d) The refusal to take orders for the
advertised merchandise to be delivered
within a reasonable period of time,

(e) The showing or demonstrating of
a product which is defective, unusable
or impractical for the purpose rep-
resented or implied in the advertise-
ment,

(f) Use of a sales plan or method of
compensation for salesmen or penal-
izing salesmen, designed to prevent or
discourage them from selling the ad-
vertised product. [Guide 3]

§238.4 Switch after sale.

No practice should be pursued by an
advertiser, in the event of sale of the
advertised product, of ‘‘unselling’ with
the intent and purpose of selling other
merchandise in its stead. Among acts
or practices which will be considered in
determining if the initial sale was in
good faith, and not a strategem to sell
other merchandise, are:

(a) Accepting a deposit for the adver-
tised product, then switching the pur-
chaser to a higher-priced product,

(b) Failure to make delivery of the
advertised product within a reasonable
time or to make a refund,
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(c) Disparagement by acts or words of
the advertised product, or the dispar-
agement of the guarantee, credit
terms, availability of service, repairs,
or in any other respect, in connection
with it,

(d) The delivery of the advertised
product which is defective, unusable or
impractical for the purpose represented
or implied in the advertisement. [Guide
4]

NOTE: Sales of advertised merchandise. Sales
of the advertised merchandise do not pre-
clude the existence of a bait and switch
scheme. It has been determined that, on oc-
casions, this is a mere incidental byproduct
of the fundamental plan and is intended to
provide an aura of legitimacy to the overall
operation.

PART 239—GUIDES FOR THE AD-
VERTISING OF WARRANTIES AND
GUARANTEES

Sec.

239.1 Purpose and scope of the guides.

239.2 Disclosures in warranty or guarantee
advertising.

239.3 ‘‘Satisfaction Guarantees’ and similar
representations in advertising; disclosure
in advertising that mentions ‘‘satisfac-
tion guarantees’ or similar representa-

tions.

239.4 ‘‘Lifetime’” and similar representa-
tions.

239.5 Performance of warranties or guaran-
tees.

AUTHORITY: Secs. 5, 6, 38 Stat. 719 as
amended, 721; 15 U.S.C. 45, 46.

SOURCE: 50 FR 18470, May 1, 1985, unless
otherwise noted.

§239.1 Purpose
guides.

The Guides for the Advertising of
Warranties and Guarantees are in-
tended to help advertisers avoid unfair
or deceptive practices in the adver-
tising of warranties or guarantees. The
Guides are based upon Commission
cases, and reflect changes in cir-
cumstances brought about by the Mag-
nuson-Moss Warranty Act (156 U.S.C.
2301 et seq.) and the FTC Rules promul-
gated pursuant to the Act (16 CFR
parts 701 and 702). The Guides do not
purport to anticipate all possible un-
fair or deceptive acts or practices in

and scope of the
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the advertising of warranties or guar-
antees and the Guides should not be in-
terpreted to limit the Commission’s
authority to proceed against such acts
or practices under section 5 of the Fed-
eral Trade Commission Act. The Com-
mission may bring an action under sec-
tion 5 against any advertiser who mis-
represents the product or service of-
fered, who misrepresents the terms or
conditions of the warranty offered, or
who employs other deceptive or unfair
means.

Section 239.2 of the Guides applies
only to advertisements for written
warranties on consumer products, as
“written warranty’” and ‘‘consumer
product’ are defined in the Magnuson-
Moss Warranty Act, 15 U.S.C. 2301, that
are covered by the Rule on Pre-Sale
Availability or Written Warranty
Terms, 16 CFR part 702. The other sec-
tions of the Guides apply to the adver-
tising of any warranty or guarantee.

[50 FR 18470, May 1, 1985; 50 FR 20899, May 21,
1985]

§239.2 Disclosures in warranty or
guarantee advertising.

(a) If an advertisement mentions a
warranty or guarantee that is offered
on the advertised product, the adver-
tisement should disclose, with such
clarity and prominence as will be no-
ticed and understood by prospective
purchasers, that prior to sale, at the
place where the product is sold, pro-
spective purchasers can see the written
warranty or guarantee for complete de-
tails of the warranty coverage.l

Examples: The following are examples of
disclosures sufficient to convey to prospec-
tive purchasers that, prior to sale, at the
place where the product is sold, they can see
the written warranty or guarantee for com-
plete details of the warranty coverage. These
examples are for both print and broadcast
advertising. These examples are illustrative,

1In television advertising, the Commission
will regard any disclosure of the pre-sale
availability of warranties as complying with
this Guide if the advertisement makes the
necessary disclosure simultaneously with or
immediately following the warranty claim
and the disclosure is made in the audio por-
tion, or, if in the video portion, it remains on
the screen for at least five seconds.

§239.2

not exhaustive. In each example, the portion
of the advertisement that mentions the war-
ranty or guarantee is in regular type and the
disclosure is in italics.

A. “The XYZ washing machine is backed
by our limited 1 year warranty. For complete
details, see our warranty at a dealer near you.”’

B. “The XYZ bicycle is warranted for 5
years. Some restrictions may apply. See a copy
of our warranty wherever XYZ products are
sold.”

C. “We offer the best guarantee in the busi-
ness. Read the details and compare wherever
our fine products are sold.”

D. “See our full 2 year warranty at the store
nearest you.”’

E. “Don’t take our word—take our war-
ranty. See our limited 2 year warranty where
you shop.”

(b) If an advertisement in any cata-
logue, or in any other solicitation?2 for
mail order sales or for telephone order
sales mentions a warranty or guar-
antee that is offered on the advertised
product, the advertisement should dis-
close, with such clarity and promi-
nence as will be noticed and understood
by prospective purchasers, that pro-
spective purchasers can obtain com-
plete details of the written warranty or
guarantee free from the seller upon
specific written request or from the
catalogue or other solicitation (which-
ever is applicable).

Examples: The following are examples of
disclosures sufficient to convey to consumers
how they can obtain complete details of the
written warranty or guarantee prior to plac-
ing a mail or telephone order. These exam-
ples are illustrative, not exhaustive. In each
example, the portion of the advertisement
that mentions the warranty or guarantee is
in regular typeface and the disclosure is in
italics.

A. “ABC quality cutlery is backed by our
10 year warranty. Write to us for a free copy
at: (address).”’

B. ““ABC power tools are guaranteed. Read
about our limited 90 day warranty in this cata-
logue.”

C. “Write to us for a free copy of our full war-
ranty. You’ll be impressed how we stand be-
hind our product.”

[50 FR 20899, May 21, 1985]

2See note 1.
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§239.3 “Satisfaction Guarantees” and
similar representations in adver-
tising; disclosure in advertising
that mentions “satisfaction guaran-
tees” or similar representations.

(a) A seller or manufacturer should
use the terms ‘‘Satisfaction Guar-
antee,” ‘“Money Back Guarantee,”
“Free Trial Offer,” or similar represen-
tations in advertising only if the seller
or manufacturer, as the case may be,
refunds the full purchase price of the
advertised product at the purchaser’s
request.

(b) An advertisement that mentions a
“Satisfaction Guarantee’ or a similar
representation should disclose, with
such clarity and prominence as will be
noticed and understood by prospective
purchasers, any material limitations or
conditions that apply to the ‘“‘Satisfac-
tion Guarantee’ or similar representa-
tion.

Examples: These examples are for both
print and broadcast advertising. These exam-
ples are illustrative, not exhaustive.

Example A: (In an advertisement men-
tioning a satisfaction guarantee that is con-
ditioned upon return of the unused portion
within 30 days) ‘“We guarantee your satisfac-
tion. If not completely satisfied with Acme
Spot Remover, return the unused portion
within 30 days for a full refund.”

Example B: (In an advertisement men-
tioning a money back guarantee that is con-
ditioned upon return of the product in its
original packaging) ‘‘Money Back Guar-
antee! Just return the ABC watch in its
original package and ABC will fully refund
your money.”’

§239.4 “Lifetime”
resentations.

and similar rep-

If an advertisement uses ‘‘lifetime,”
“life,”” or similar representations to de-
scribe the duration of a warranty or
guarantee, then the advertisement
should disclose, with such clarity and
prominence as will be noticed and un-
derstood by prospective purchasers, the
life to which the representation refers.

Examples: These examples are for both
print and broadcast advertising. These exam-
ples are illustrative, not exhaustive.

Example A: (In an advertisement men-
tioning a lifetime guarantee on an auto-
mobile muffler where the duration of the
guarantee is measured by the life of the car
in which it is installed) ‘“‘Our lifetime guar-
antee on the Whisper Muffler protects you
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for as long as your car runs—even if you sell
it, trade it, or give it away!”’

Example B: (In an advertisement men-
tioning a lifetime guarantee on a battery
where the duration of the warranty is for as
long as the original purchaser owns the car
in which it was installed) ‘“‘Our battery is
backed by our lifetime guarantee. Good for
as long as you own the car!”

§239.5 Performance of warranties or
guarantees.

A seller or manufacturer should ad-
vertise that a product is warranted or
guaranteed only if the seller or manu-
facturer, as the case may be, promptly
and fully performs its obligations
under the warranty or guarantee.

PART 240—GUIDES FOR ADVER-
TISING  ALLOWANCES AND
OTHER MERCHANDISING PAY-
MENTS AND SERVICES

Sec.
240.1
240.2
240.3
240.4
240.5
240.6
240.7

Purpose of the Guides.

Applicability of the law.

Definition of seller.

Definition of customer.

Definition of competing customers.

Interstate commerce.

Services or facilities.

240.8 Need for a plan.

240.9 Proportionally equal terms.

240.10 Availability to all competing cus-
tomers.

240.11 Wholesaler or third party perform-
ance of seller’s obligations.

240.12 Checking customer’s
ments.

240.13 Customer’s and third party liability.

240.14 Meeting competition.

240.15 Cost justification.

AUTHORITY: Secs. 5, 6, 38 Stat. 719, as
amended, 721; 15 U.S.C. 45, 46; 49 Stat. 1526; 15
U.S.C. 13, as amended.

SOURCE: 55 FR 33663, Aug. 17, 1990, unless
otherwise noted.

use of pay-

§240.1 Purpose of the Guides.

The purpose of these Guides is to pro-
vide assistance to businesses seeking to
comply with sections 2 (d) and (e) of
the Robinson-Patman Act (the ‘“‘Act’).
The guides are based on the language
of the statute, the legislative history,
administrative and court decisions, and
the purposes of the Act. Although the
Guides are consistent with the case
law, the Commission has sought to pro-
vide guidance in some areas where no
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definitive guidance is provided by the
case law. The Guides are what their
name implies—guidelines for compli-
ance with the law. They do not have
the force of law.

§240.2 Applicability of the law.

(a) The substantive provisions of sec-
tion 2 (d) and (e) apply only under cer-
tain circumstances. Section 2(d) ap-
plies only to:

(1) A seller of products

(2) Engaged in interstate commerce

(3) That either directly or through an
intermediary

(4) Pays a customer for promotional
services or facilities provided by the
customer

(5) In connection with the resale (not
the initial sale between the seller and
the customer) of the seller’s products

(6) Where the customer is in competi-
tion with one or more of the seller’s
other customers also engaged in the re-
sale of the seller’s products of like
grade and quality.

(b) Section 2(e) applies only to:

(1) A seller of products

(2) Engaged in interstate commerce

(3) That either directly or through an
intermediary

(4) Furnishes promotional services or
facilities to a customer

(5) In connection with the resale (not
the initial sale between the seller and
the customer) of the seller’s products

(6) Where the customer is in competi-
tion with one or more of the seller’s
other customers also engaged in the re-
sale of the seller’s products of like
grade and quality.

(c) Additionally, section 5 of the FTC
Act may apply to buyers of products
for resale or to third parties. See
§240.13 of these Guides.

§240.3 Definition of seller.

Seller includes any person (manufac-
turer, wholesaler, distributor, etc.) who
sells products for resale, with or with-
out further processing. For example,
selling candy to a retailer is a sale for
resale without processing. Selling corn
syrup to a candy manufacturer is a sale
for resale with processing.

§240.4 Definition of customer.

A customer is any person who buys for
resale directly from the seller, or the

§240.5

seller’s agent or broker. In addition, a
‘“‘customer’’ is any buyer of the seller’s
product for resale who purchases from
or through a wholesaler or other inter-
mediate reseller. The word ‘‘customer”
which is used in section 2(d) of the Act
includes ‘‘purchaser’ which is used in
section 2(e).

NOTE: There may be some exceptions to
this general definition of ‘‘customer.” For
example, the purchaser of distress merchan-
dise would not be considered a ‘‘customer”
simply on the basis of such purchase. Simi-
larly, a retailer or purchasing solely from
other retailers, or making sporadic pur-
chases from the seller or one that does not
regularly sell the seller’s product, or that is
a type of retail outlet not usually selling
such products (e.g., a hardware store stock-
ing a few isolated food items) will not be
considered a ‘‘customer’ of the seller unless
the seller has been put on notice that such
retailer is selling its product.

Example 1: A manufacturer sells to some
retailers directly and to others through
wholesalers. Retailer A purchases the manu-
facturer’s product from a wholesaler and re-
sells some of it to Retailer B. Retailer A is
a customer of the manufacturer. Retailer B
is not a customer unless the fact that it pur-
chases the manufacturer’s product is known
to the manufacturer.

Example 2: A manufacturer sells directly to
some independent retailers, to the head-
quarters of chains and of retailer-owned co-
operatives, and to wholesalers. The manufac-
turer offers promotional services or allow-
ances for promotional activity to be per-
formed at the retail level. With respect to
such services and allowances, the direct-buy-
ing independent retailers, the headquarters
of the chains and retailer-owned coopera-
tives, and the wholesaler’s independent re-
tailer customers are customers of the manu-
facturer. Individual retail outlets of the
chains and the members of the retailer-
owned cooperatives are not customers of the
manufacturer.

Example 3: A seller offers to pay whole-
salers to advertise the seller’s product in the
wholesalers’ order books or in the whole-
salers’ price lists directed to retailers pur-
chasing from the wholesalers. The whole-
salers and retailer-owned cooperative head-
quarters and headquarters of other bona-fide
buying groups are customers. Retailers are
not customers for purposes of this pro-
motion.

§240.5 Definition of competing cus-
tomers.
Competing customers are all businesses
that compete in the resale of the sell-
er’s products of like grade and quality
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at the same functional level of dis-
tribution regardless of whether they
purchase directly from the seller or
through some intermediary.

Example 1: Manufacturer A, located in Wis-
consin and distributing shoes nationally,
sells shoes to three competing retailers that
sell only in the Roanoke, Virginia area. Man-
ufacturer A has no other customers selling
in Roanoke or its vicinity. If Manufacturer A
offers its promotion to one Roanoke cus-
tomer, it should include all three, but it can
limit the promotion to them. The trade area
should be drawn to include retailers who
compete.

Example 2: A national seller has direct-buy-
ing retailing customers reselling exclusively
within the Baltimore area, and other cus-
tomers within the area purchasing through
wholesalers. The seller may lawfully engage
in a promotional campaign confined to the
Baltimore area, provided that it affords all
of its retailing customers within the area the
opportunity to participate, including those
that purchase through wholesalers.

Example 3: B manufactures and sells a
brand of laundry detergent for home use. In
one metropolitan area, B’s detergent is sold
by a grocery store and a discount depart-
ment store. If these stores compete with
each other, any allowance, service or facility
that B makes available to the grocery store
should also be made available on proportion-
ally equal terms to the discount department
store.

§240.6 Interstate commerce.

The term interstate commerce has not
been precisely defined in the statute.
In general, if there is any part of a
business which is not wholly within
one state (for example, sales or deliv-
eries of products, their subsequent dis-
tribution or purchase, or delivery of
supplies or raw materials), the business
may be subject to sections 2(d) and 2(e)
of the Act. (The commerce standard for
sections 2 (d) and (e) is at least as in-
clusive as the commerce standard for
section 2(a).) Sales or promotional of-
fers within the District of Columbia
and most United States possessions are
also covered by the Act.

§240.7 Services or facilities.

The terms services and facilities have
not been exactly defined by the statute
or in decisions. One requirement, how-
ever, is that the services or facilities be
used primarily to promote the resale of
the seller’s product by the customer.
Services or facilities that relate pri-
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marily to the original sale are covered

by section 2(a). The following list pro-

vides some examples—the list is not ex-

haustive—of promotional services and

facilities covered by sections 2 (d) and

(e):

Cooperative advertising;

Handbills;

Demonstrators and demonstrations;

Catalogues;

Cabinets;

Displays;

Prizes or merchandise for conducting pro-
motional contests;

Special packaging, or package sizes.

§240.8 Need for a plan.

A seller who makes payments or fur-
nishes services that come under the
Act should do so according to a plan. If
there are many competing customers
to be considered or if the plan is com-
plex, the seller would be well advised to
put the plan in writing. What the plan
should include is describe in more de-
tail in the remainder of these Guides.
Briefly, the plan should make pay-
ments or services functionally avail-
able to all competing customers on
proportionally equal terms. (See §240.9
of this part.) Alternative terms and
conditions should be made available to
customers who cannot, in a practical
sense, take advantage of some of the
plan’s offerings. The seller should in-
form competing customers of the plans
available to them, in time for them to
decide whether to participate. (See
§240.10 of this part.)

§240.9 Proportionally equal terms.

(a) Promotional services and allow-
ances should be made available to all
competing customers on proportionally
equal terms. No single way to do this is
prescribed by law. Any method that
treats competing customers on propor-
tionally equal terms may be used. Gen-
erally, this can be done most easily by
basing the payments made or the serv-
ices furnished on the dollar volume or
on the quantity of the product pur-
chased during a specified period. How-
ever, other methods that result in pro-
portionally equal allowances and serv-
ices being offered to all competing cus-
tomers are acceptable.

(b) When a seller offers more than
one type of service, or payments for
more than one type of service, all the
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services or payments should be offered
on proportionally equal terms. The
seller may do this by offering all the
payments or services at the same rate
per unit or amount purchased. Thus, a
seller might offer promotional allow-
ances of up to 12 cents a case purchased
for expenditures on either newspaper
advertising or handbills.

Example 1: A seller may offer to pay a spec-
ified part (e.g., 50 percent) of the cost of local
advertising up to an amount equal to a speci-
fied percentage (e.g., b percent) of the dollar
volume of purchases during a specified pe-
riod of time.

Example 2: A seller may place in reserve for
each customer a specified amount of money
for each unit purchased, and use it to reim-
burse these customers for the cost of adver-
tising the seller’s product.

Example 3: A seller should not provide an
allowance or service on a basis that has rates
graduated with the amount of goods pur-
chased, as, for instance, 1 percent of the first
$1,000 purchased per month, 2 percent of the
second $1,000 per month, and 3 percent of all
over that.

Example 4: A seller should not identify or
feature one or a few customers in its own ad-
vertising without making the same service
available on proportionally equal terms to
customers competing with the identified cus-
tomer or customers.

Example 5: A seller who makes employees
available or arranges with a third party to
furnish personnel for purposes of performing
work for a customer should make the same
offer available on proportionally equal terms
to all other competing customers or offer
useable and suitable services or allowances
on proportionally equal terms to competing
customers for whom such services are not
useable and suitable.?!

Example 6: A seller should not offer to pay
a straight line rate for advertising if such
payment results in a discrimination between
competing customers; e.g., the offer of $1.00
per line for advertising in a newspaper that
charges competing customers different
amounts for the same advertising space. The
straight line rate is an acceptable method
for allocating advertising funds if the seller
offers small retailers that pay more than the
lowest newspaper rate an alternative that
enables them to obtain the same percentage
of their advertising cost as large retailers. If
the $1.00 per line allowance is based on 50
percent of the newspaper’s lowest contract

1The discriminatory purchase of display or
shelf space, whether directly or by means of
so-called allowances, may violate the Act,
and may be considered an unfair method of
competition in violation of section 5 of the
Federal Trade Commission Act.

§240.10

rate of $2.00 per line, the seller should offer
to pay 50 percent of the newspaper adver-
tising cost of smaller retailers that estab-
lish, by invoice or otherwise, that they paid
more than that contract rate.

Example 7: A seller offers each customer
promotional allowances at the rate of one
dollar for each unit of its product purchased
during a defined promotional period. If
Buyer A purchases 100 units, Buyer B 50
units, and Buyer C 25 units, the seller main-
tains proportional equality by allowing $100
to Buyer A, $50 to Buyer B, and $25 to Buyer
C, to be used for the Buyers’ expenditures on
promotion.

§240.10 Availability to all competing
customers.

(a) Functional availability:

(1) The seller should take reasonable
steps to ensure that services and facili-
ties are useable in a practical sense by
all competing customers. This may re-
quire offering alternative terms and
conditions under which customers can
participate. When a seller provides al-
ternatives in order to meet the avail-
ability requirement, it should take rea-
sonable steps to ensure that the alter-
natives are proportionally equal, and
the seller should inform competing
customers of the various alternative
plans.

(2) The seller should insure that pro-
motional plans or alternatives offered
to retailers do not bar any competing
retailers from participation, whether
they purchase directly from the seller
or through a wholesaler or other inter-
mediary.

(3) When a seller offers to competing
customers alternative services or al-
lowances that are proportionally equal
and at least one such offer is useable in
a practical sense by all competing cus-
tomers, and refrains from taking steps
to prevent customers from partici-
pating, it has satisfied its obligation to
make services and allowances ‘‘func-
tionally available” to all customers.
Therefore, the failure of any customer
to participate in the program does not
place the seller in violation of the Act.

Example 1: A manufacturer offers a plan for
cooperative advertising on radio, TV, or in
newspapers of general circulation. Because
the purchases of some of the manufacturer’s
customers are too small this offer is not use-
able in a practical sense by them. The manu-
facturer should offer them alternative(s) on
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proportionally equal terms that are useable
in a practical sense by them.

Example 2: A seller furnishes demonstrators
to large department store customers. The
seller should provide alternatives useable in
a practical sense on proportionally equal
terms to those competing customers who
cannot use demonstrators. The alternatives
may be services useable in a practical sense
that are furnished by the seller, or payments
by the seller to customers for their adver-
tising or promotion of the seller’s product.

Example 3: A seller offers to pay 75 percent
of the cost of advertising in daily news-
papers, which are the regular advertising
media of the seller’s large or chain store cus-
tomers, but a lesser amount, such as only 50
percent of the cost, or even nothing at all,
for advertising in semi-weekly, weekly, or
other newspapers or media that may be used
by small retail customers. Such a plan dis-
criminates against particular customers or
classes of customers. To avoid that discrimi-
nation, the seller in offering to pay allow-
ances for newspaper advertising should offer
to pay the same percent of the cost of news-
paper advertising for all competing cus-
tomers in a newspaper of the customer’s
choice, or at least in those newspapers that
meet the requirements for second class mail
privileges. While a small customer may be
offered, as an alternative to advertising in
daily newspapers, allowances for other media
and services such as envelope stuffers, hand-
bills, window banners, and the like, the
small customer should have the choice to use
its promotional allowance for advertising
similar to that available to the larger cus-
tomers, if it can practicably do so.

Example 4: A seller offers short term dis-
plays of varying sizes, including some which
are useable by each of its competing cus-
tomers in a practical business sense. The
seller requires uniform, reasonable certifi-
cation of performance by each customer. Be-
cause they are reluctant to process the re-
quired paper work, some customers do not
participate. This fact does not place the sell-
er in violation of the functional availability
requirement and it is under no obligation to
provide additional alternatives.

(b) Notice of available services and
allowances: The seller has an obliga-
tion to take steps reasonably designed
to provide notice to competing cus-
tomers of the availability of pro-
motional services and allowances. Such
notification should include enough de-
tails of the offer in time to enable cus-
tomers to make an informed judgment
whether to participate. When some
competing customers do not purchase
directly from the seller, the seller
must take steps reasonably designed to
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provide notice to such indirect cus-
tomers. Acceptable notification may
vary. The following is a non-exhaustive
list of acceptable methods of notifica-
tion:

(1) By providing direct notice to cus-
tomers;

(2) When a promotion consists of pro-
viding retailers with display materials,
by including the materials within the
product shipping container;

(3) By including brochures describing
the details of the offer in shipping con-
tainers;

(4) By providing information on ship-
ping containers or product packages of
the availability and essential features
of an offer, identifying a specific source
for further information;

(5) By placing at reasonable intervals
in trade publications of general and
widespread  distribution announce-
ments of the availability and essential
features of promotional offers, identi-
fying a specific source for further in-
formation; and

(6) If the competing customers belong
to an identifiable group on a specific
mailing list, by providing relevant in-
formation of promotional offers to cus-
tomers on that list. For example, if a
product is sold lawfully only under
Government license (alcoholic bev-
erages, etc.), the seller may inform
only its customers holding licenses.

(c) A seller may contract with inter-
mediaries or other third parties to pro-
vide notice. See §240.11.

Example 1: A seller has a plan for the retail
promotion of its product in Philadelphia.
Some of its retailing customers purchase di-
rectly and it offers the plan to them. Other
Philadelphia retailers purchase the seller’s
product through wholesalers. The seller may
use the wholesalers to reach the retailing
customers that buy through them, either by
having the wholesalers notify these retailers,
or by using the wholesalers’ customer lists
for direct notification by the seller.

Example 2: A seller that sells on a direct
basis to some retailers in an area, and to
other retailers in the area through
wholsesalers, has a plan for the promotion of
its product at the retail level. If the seller di-
rectly notifies competing direct purchasing
retailers, and competing retailers purchasing
through the wholesalers, the seller is not re-
quired to notify its wholesalers.

Example 3: A seller regularly promotes its
product at the retail level and during the
year has various special promotional offers.
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The seller’s competing customers include
large direct-purchasing retailers and smaller
retailers that purchase through wholesalers.
The promotions offered can best be used by
the smaller retailers if the funds to which
they are entitled are pooled and used by the
wholesalers on their behalf (newspaper ad-
vertisements, for example). If retailers pur-
chasing through a wholesaler designate that
wholesaler as their agent for receiving no-
tice of, collecting, and using promotional al-
lowances for them, the seller may assume
that notice of, and payment under, a pro-
motional plan to such wholesaler constitutes
notice and payment to the retailer. The sell-
er must have a reasonable basis for con-
cluding that the retailers have designated
the wholesaler as their agent.

§240.11 Wholesaler or third party per-
formance of seller’s obligations.

A seller may contract with inter-
mediaries, such as wholesalers, dis-
tributors, or other third parties, to per-
form all or part of the seller’s obliga-
tions under sections 2 (d) and (e). The
use of intermediaries does not relieve a
seller of its responsibility to comply
with the law. Therefore, in contracting
with an intermediary, a seller should
ensure that its obligations under the
law are in fact fulfilled.

§240.12 Checking customer’s use of
payments.

The seller should take reasonable
precautions to see that the services the
seller is paying for are furnished and
that the seller is not overpaying for
them. The customer should expend the
allowance solely for the purpose for
which it was given. If the seller knows
or should know that what the seller is
paying for or furnishing is not being
properly used by some customers, the
improper payments or services should
be discontinued.

§240.13 Customer’s and third party li-
ability.

(a) Customer’s liability: Sections 2
(d) and (e) apply to sellers and not to
customers. However, the Commission
may proceed under section 5 of the
Federal Trade Commission Act against
a customer who knows, or should
know, that it is receiving a discrimina-
tory price through services or allow-
ances not made available on propor-
tionally equal terms to its competitors
engaged in the resale of a seller’s prod-

§240.13

uct. Liability for knowingly receiving
such a discrimination may result
whether the discrimination takes place
directly through payments or services,
or indirectly through deductions from
purchase invoices or other similar
means.

Example 1: A customer should not induce or
receive advertising allowances for special
promotion of the seller’s product in connec-
tion with the customer’s anniversary sale or
new store opening when the customer knows
or should know that such allowances, or
suitable alternatives, are not available on
proportionally equal terms to all other cus-
tomers competing with it in the distribution
of the seller’s product.

Example 2: Frequently the employees of
sellers or third parties, such as brokers, per-
form in-store services for their grocery re-
tailer customers, such as stocking of shelves,
building of displays and checking or rotating
inventory, etc. A customer operating a retail
grocery business should not induce or receive
such services when the customer knows or
should know that such services (or usable
and suitable alternative services) are not
available on proportionally equal terms to
all other customers competing with it in the
distribution of the seller’s product.

Example 3: Where a customer has entered
into a contract, understanding, or arrange-
ment for the purchase of advertising with a
newspaper or other advertising medium that
provides for a deferred rebate or other reduc-
tion in the price of the advertising, the cus-
tomer should advise any seller from whom
reimbursement for the advertising is claimed
that the claimed rate of reimbursement is
subject to a deferred rebate or other reduc-
tion in price. In the event that any rebate or
adjustment in the price is received, the cus-
tomer should refund to the seller the amount
of any excess payment or allowance.

Example 4: A customer should not induce or
receive an allowance in excess of that offered
in the seller’s advertising plan by billing the
seller at ‘‘vendor rates’” or for any other
amount in excess of that authorized in the
seller’s promotional program.

(b) Third party liability: Third par-
ties, such as advertising media, may
violate section 5 of the Federal Trade
Commission Act through double or fic-
titious rates or billing. An advertising
medium, such as a newspaper, broad-
cast station, or printer of catalogues,
that publishes a rate schedule con-
taining fictitious rates (or rates that
are not reasonably expected to be ap-
plicable to a representative number of
advertisers), may violate section 5 if
the customer wuses such deceptive
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schedule or invoice for a claim for an
advertising allowance, payment or
credit greater than that to which it
would be entitled under the seller’s
promotional offering. Similarly, an ad-
vertising medium that furnishes a cus-
tomer with an invoice that does not re-
flect the customer’s actual net adver-
tising cost may violate section 5 if the
customer uses the invoice to obtain
larger payments than it is entitled to
receive.

Example 1: A newspaper has a ‘‘national”
rate and a lower ‘‘local” rate. A retailer
places an advertisement with the newspaper
at the local rate for a seller’s product for
which the retailer will seek reimbursement
under the seller’s cooperative advertising
plan. The newspaper should not send the re-
tailer two bills, one at the national rate and
another at the local rate actually charged.

Example 2: A newspaper has several pub-
lished rates. A large retailer has in the past
earned the lowest rate available. The news-
paper should not submit invoices to the re-
tailer showing a high rate by agreement be-
tween them unless the invoice discloses that
the retailer may receive a rebate and states
the amount (or approximate amount) of the
rebate, if known, and if not known, the
amount of rebate the retailer could reason-
ably anticipate.

Example 3: A radio station has a flat rate
for spot announcements, subject to volume
discounts. A retailer buys enough spots to
qualify for the discounts. The station should
not submit an invoice to the retailer that
does not show either the actual net cost or
the discount rate.

Example 4: An advertising agent buys a
large volume of newspaper advertising space
at a low, unpublished negotiated rate. Re-
tailers then buy the space from the agent at
a rate lower than they could buy this space
directly from the newspaper. The agent
should not furnish the retailers invoices
showing a rate higher than the retailers ac-
tually paid for the space.

§240.14 Meeting competition.

A seller charged with discrimination
in violation of sections 2 (d) and (e)
may defend its actions by showing that
particular payments were made or
services furnished in good faith to meet
equally high payments or equivalent
services offered or supplied by a com-
peting seller. This defense is available
with respect to payments or services
offered on an area-wide basis, to those
offered to new as well as old customers,
and regardless of whether the discrimi-
nation has been caused by a decrease or
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an increase in the payments or services
offered. A seller must reasonably be-
lieve that its offers are necessary to
meet a competitor’s offer.

§240.15 Cost justification.

It is no defense to a charge of unlaw-
ful discrimination in the payment of an
allowance or the furnishing of a service
for a seller to show that such payment
or service could be justified through
savings in the cost of manufacture,
sale or delivery.

PART 251—GUIDE CONCERNING
USE OF THE WORD ‘“‘FREE” AND
SIMILAR REPRESENTATIONS

§251.1 The guide.

(a) General. (1) The offer of ‘“‘Free”
merchandise or service is a pro-
motional device frequently used to at-
tract customers. Providing such mer-
chandise or service with the purchase
of some other article or service has
often been found to be a useful and val-
uable marketing tool.

(2) Because the purchasing public
continually searches for the best buy,
and regards the offer of ‘““Free’” mer-
chandise or service to be a special bar-
gain, all such offers must be made with
extreme care so as to avoid any possi-
bility that consumers will be misled or
deceived. Representative of the lan-
guage frequently used in such offers
are “Free”’, “Buy 1-Get 1 Free”’, ‘‘2-for-
1 Sale”, “60% off with purchase of
Two”’, ‘“‘1¢ Sale’”, etc. (Related rep-
resentations that raise many of the
same questions include ‘¢ Cents-
Off”’, ‘‘Half-Price Sale”’, ‘Y2 Off”’, etc.
See the Commission’s ‘‘Fair Packaging
and Labeling Regulation Regarding
‘Cents-Off” and Guides Against Decep-
tive Pricing.”’)

(b) Meaning of ‘““Free’’. (1) The public
understands that, except in the case of
introductory offers in connection with
the sale of a product or service (See
paragraph (f) of this section), an offer
of “Free” merchandise or service is
based upon a regular price for the mer-
chandise or service which must be pur-
chased by consumers in order to avail
themselves of that which is represented
to be ‘““Free’”’. In other words, when the
purchaser is told that an article is
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“Free” to him if another article is pur-
chased, the word ‘‘Free” indicates that
he is paying nothing for that article
and no more than the regular price for
the other. Thus, a purchaser has a
right to believe that the merchant will
not directly and immediately recover,
in whole or in part, the cost of the free
merchandise or service by marking up
the price of the article which must be
purchased, by the substitution of infe-
rior merchandise or service, or other-
wise.

(2) The term regular when used with
the term price, means the price, in the
same quantity, quality and with the
same service, at which the seller or ad-
vertiser of the product or service has
openly and actively sold the product or
service in the geographic market or
trade area in which he is making a
“Free” or similar offer in the most re-
cent and regular course of business, for
a reasonably substantial period of
time, i.e., a 30-day period. For con-
sumer products or services which fluc-
tuate in price, the ‘‘regular’ price shall
be the lowest price at which any sub-
stantial sales were made during the
aforesaid 30-day period. Except in the
case of introductory offers, if no sub-
stantial sales were made, in fact, at the
“‘regular’ price, a ‘‘Free’” or similar
offer would not be proper.

(c) Disclosure of conditions. When
making “Free’ or similar offers all the
terms, conditions and obligations upon
which receipt and retention of the
“Free” item are contingent should be
set forth clearly and conspicuously at
the outset of the offer so as to leave no
reasonable probability that the terms
of the offer might be misunderstood.
Stated differently, all of the terms,
conditions and obligations should ap-
pear in close conjunction with the offer
of “Free” merchandise or service. For
example, disclosure of the terms of the
offer set forth in a footnote of an ad-
vertisement to which reference is made
by an asterisk or other symbol placed
next to the offer, is not regarded as
making disclosure at the outset. How-
ever, mere notice of the existence of a
“Free”’ offer on the main display panel
of a label or package is not precluded
provided that (1) the notice does not
constitute an offer or identify the item
being offered ‘‘Free’’, (2) the notice in-

§251.1

forms the customer of the location,
elsewhere on the package or label,
where the disclosures required by this
section may be found, (3) no purchase
or other such material affirmative act
is required in order to discover the
terms and conditions of the offer, and
(4) the notice and the offer are not oth-
erwise deceptive.

(d) Supplier’s responsibilities. Nothing
in this section should be construed as
authorizing or condoning the illegal
setting or policing of retail prices by a
supplier. However, if the supplier
knows, or should know, that a ‘“‘Free”
offer he is promoting is not being
passed on by a reseller, or otherwise is
being used by a reseller as an instru-
mentality for deception, it is improper
for the supplier to continue to offer the
product as promoted to such reseller.
He should take appropriate steps to
bring an end to the deception,
inlcuding the withdrawal of the ‘‘Free”’
offer.

(e) Resellers’ participation in supplier’s
offers. Prior to advertising a ‘‘Free”
promotion, a supplier should offer the
product as promoted to all competing
resellers as provided for in the Com-
mission’s ‘“‘Guides for Advertising Al-
lowances and Other Merchandising
Payments and Services.” In adver-
tising the ‘“‘Free’” promotion, the sup-
plier should identify those areas in
which the offer is not available if the
advertising is likely to be seen in such
areas, and should clearly state that it
is available only through participating
resellers, indicating the extent of par-
ticipation by the use of such terms as
“‘some”, ‘“‘all”, ‘“‘a majority”’, or ‘“a
few’’, as the case may be.

(f) Introductory offers. (1) No ‘‘Free”’
offer should be made in connection
with the introduction of a new product
or service offered for sale at a specified
price unless the offeror expects, in good
faith, to discontinue the offer after a
limited time and to commence selling
the product or service promoted, sepa-
rately, at the same price at which it
was promoted with the ‘‘Free’ offer.

(2) In such offers, no representation
may be made that the price is for one
item and that the other is ‘“‘Free’ un-
less the offeror expects, in good faith,
to discontinue the offer after a limited
time and to commence selling the
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product or service promoted, sepa-
rately, at the same price at which it
was promoted with a ‘‘Free’ offer.

(g) Negotiated sales. If a product or
service usually is sold at a price ar-
rived at through bargaining, rather
than at a regular price, it is improper
to represent that another product or
service is being offered ‘‘Free’ with the
sale. The same representation is also
improper where there may be a regular
price, but where other material factors
such as quantity, quality, or size are
arrived at through bargaining.

(h) Frequency of offers. So that a
“Free’’ offer will be special and mean-
ingful, a single size of a product or a
single kind of service should not be ad-
vertised with a ‘“‘Free’ offer in a trade
area for more than 6 months in any 12-
month period. At least 30 days should
elapse before another such offer is pro-
moted in the same trade area. No more
than three such offers should be made
in the same area in any 12-month pe-
riod. In such period, the offeror’s sale
in that area of the product in the size
promoted with a ‘‘Free’ offer should
not exceed 50 percent of the total vol-
ume of his sales of the product, in the
same size, in the area.

(i) Similar terms. Offers of ‘‘Free’” mer-
chandise or services which may be de-
ceptive for failure to meet the provi-
sions of this section may not be cor-
rected by the substitution of such simi-
lar words and terms as ‘‘gift”’, ‘‘given
without charge’, ‘‘bonus’, or other
words or terms which tend to convey
the impression to the consuming public
that an article of merchandise or serv-
ice is “Free’’.

(38 Stat. 717, as amended; 15 U.S.C. 41-58)
[36 FR 21517, Nov. 10, 1971]

PART 254—GUIDES FOR PRIVATE
VOCATIONAL AND DISTANCE
EDUCATION SCHOOLS

Sec.
254.0
254.1

Scope and application.

Definitions.

254.2 Deceptive trade or business names.

254.3 Misrepresentation of extent or nature
of accreditation or approval.

264.4 Misrepresentation of facilities, serv-
ices, qualifications of staff, status, and
employment prospects for students after
training.
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254.5 Misrepresentations of enrollment
qualifications or limitations.
254.6 Deceptive use of diplomas, degrees, or
certificates.
264.7 Deceptive sales practices.

AUTHORITY: 38 Stat. 717, as amended; 15
U.S.C. 41-58.

§254.0 Scope and application.

(a) The Guides in this part apply to
persons, firms, corporations, or organi-
zations engaged in the operation of pri-
vately owned schools that offer resi-
dent or distance courses, training, or
instruction purporting to prepare or
qualify individuals for employment in
any occupation or trade, or in work re-
quiring mechanical, technical, artistic,
business, or clerical skills, or that is
for the purpose of enabling a person to
improve his appearance, social apti-
tude, personality, or other attributes.
These Guides do not apply to resident
primary or secondary schools or insti-
tutions of higher education offering at
least a 2-year program of accredited
college level studies generally accept-
able for credit toward a bachelor’s de-
gree.

(b) These Guides represent adminis-
trative interpretations of laws admin-
istered by the Federal Trade Commis-
sion for the guidance of the public in
conducting its affairs in conformity
with legal requirements. These Guides
specifically address the application of
section 5 of the FTC Act (15 U.S.C. 45)
to the advertising, promotion, mar-
keting, and sale of courses or programs
of instruction offered by private voca-
tional or distance education schools.
The Guides provide the basis for vol-
untary compliance with the law by
members of the industry. Practices in-
consistent with these Guides may re-
sult in corrective action by the Com-
mission under section 5 if, after inves-
tigation, the Commission has reason to
believe that the practices fall within
the scope of conduct declared unlawful
by the statute.

[63 FR 42572, Aug. 10, 1998]

§254.1 Definitions.

(a) Accredited. A school or course has
been evaluated and found to meet es-
tablished criteria by an accrediting
agency or association recognized for
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such purposes by the U.S. Department
of Education.

(b) Approved. A school or course has
been recognized by a State or Federal
agency as meeting educational stand-
ards or other related qualifications as
prescribed by that agency for the
school or course to which the term is
applied. The term is not and should not
be used interchangeably with ‘‘accred-
ited.” The term ‘‘approved’ is not jus-
tified by the mere grant of a corporate
charter to operate or license to do busi-
ness as a school and should not be used
unless the represented ‘‘approval’” has
been affirmatively required or author-
ized by State or Federal law.

(¢c) Industry member. Industry mem-
bers are the persons, firms, corpora-
tions, or organizations covered by
these Guides, as explained in §254.0(a).

[63 FR 42572, Aug. 10, 1998]

§254.2 Deceptive trade or business
names.

(a) It is deceptive for an industry
member to use any trade or business
name, label, insignia, or designation
which misleads or deceives prospective
students as to the nature of the school,
its accreditation, programs of instruc-
tion, methods of teaching, or any other
material fact.

(b) It is deceptive for an industry
member to misrepresent, directly or
indirectly, by the use of a trade or
business name or in any other manner
that:

(1) It is a part of or connected with a
branch, bureau, or agency of the U.S.
Government, or of any State, or civil
service commission;

(2) It is an employment agency or an
employment agent or authorized train-
ing facility for any industry or busi-
ness or otherwise deceptively conceal
the fact that it is a school.

(c) If an industry member conducts
its instruction by correspondence, or
other form of distance education, it is
deceptive to fail to clearly and con-
spicuously disclose that fact in all pro-
motional materials.

[63 FR 42573, Aug. 10, 1998]

§254.3

§254.3 Misrepresentation of extent or
nature of accreditation or approval.

(a) It is deceptive for an industry
member to misrepresent, directly or
indirectly, the extent or nature of any
approval by a State agency or accredi-
tation by an accrediting agency or as-
sociation. For example, an industry
member should not:

(1) Represent, without qualification,
that its school is accredited unless all
programs of instruction have been ac-
credited by an accrediting agency rec-
ognized by the U.S. Department of
Education. If an accredited school of-
fers courses or programs of instruction
that are not accredited, all advertise-
ments or promotional materials per-
taining to those courses or programs,
and making reference to the accredita-
tion of the school, should clearly and
conspicuously disclose that those par-
ticular courses or programs are not ac-
credited.

(2) Represent that its school or a
course is approved, unless the nature,
extent, and purpose of that approval
are disclosed.

(3) Misrepresent that students suc-
cessfully completing a course or pro-
gram of instruction can transfer the
credit to an accredited institution of
higher education.

(b) It is deceptive for an industry
member to misrepresent that a course
of instruction has been approved by a
particular industry, or that successful
completion of the course qualifies the
student for admission to a labor union
or similar organization or for receiving
a State or Federal license to perform
certain functions.

(c) It is deceptive for an industry
member to misrepresent that its
courses are recommended by voca-
tional counselors, high schools, col-
leges, educational organizations, em-
ployment agencies, or members of a
particular industry, or that it has been
the subject of unsolicited testimonials
or endorsements from former students.
It is deceptive for an industry member
to use testimonials or endorsements
that do not accurately reflect current
practices of the school or current con-
ditions or employment opportunities in
the industry or occupation for which
students are being trained.
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NOTE TO PARAGRAPH (c): The Commission’s
Guides Concerning Use of Endorsements and
Testimonials in Advertising (part 255 of this
chapter) provide further guidance in this
area.

[63 FR 42573, Aug. 10, 1998]

§254.4 Misrepresentation of facilities,
services, qualifications of staff, sta-
tus, and employment prospects for
students after training.

(a) It is deceptive for an industry
member to misrepresent, directly or
indirectly, in advertising, promotional
materials, or in any other manner, the
size, location, services, facilities, or
equipment of its school or the number
or educational qualifications of its fac-
ulty and other personnel. For example,
an industry member should not:

(1) Misrepresent the qualifications,
credentials, experience, or educational
background of its instructors, sales
representatives, or other employees.

(2) Misrepresent, through statements
or pictures, the nature or efficacy of its
courses, training devices, methods, or
equipment.

(3) Misrepresent the availability of
employment while the student is un-
dergoing instruction or the role of the
school in providing or arranging for
such employment.

(4) Misrepresent the availability or
nature of any financial assistance
available to students. If the cost of
training is financed in whole or in part
by loans, students should be informed
that loans must be repaid whether or
not they are successful in completing
the program and obtaining employ-
ment.

(5) Misrepresent the nature of any re-
lationship between the school or its
personnel and any government agency
or that students of the school will re-
ceive preferred consideration for em-
ployment with any government agen-
cy.

(6) Misrepresent that certain individ-
uals or classes of individuals are mem-
bers of its faculty or advisory board;
have prepared instructional materials;
or are otherwise affiliated with the
school.

(7) Misrepresent the nature and ex-
tent of any personal instruction, guid-
ance, assistance, or other service, in-
cluding placement assistance, it will
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provide students either during or after
completion of a course.

(b) It is deceptive for an industry
member to misrepresent that it is a
nonprofit organization or to misrepre-
sent affiliation or connection with any
public institution or private religious
or charitable organization.

(c) It is deceptive for an industry
member to misrepresent that a course
has been recently revised or instruc-
tional equipment is up-to-date, or mis-
represent its ability to keep a program
current and up-to-date.

(d) It is deceptive for an industry
member, in promoting any course of
training in its advertising, promotional
materials, or in any other manner, to
misrepresent, directly or by implica-
tion, whether through the use of text,
images, endorsements, or by other
means, the availability of employment
after graduation from a course of train-
ing, the success that the member’s
graduates have realized in obtaining
such employment, or the salary that
the member’s graduates will receive in
such employment.

NOTE TO PARAGRAPH (d): The Commission’s
Guides Concerning Use of Endorsements and
Testimonials in Advertising (part 255 of this
chapter) provide further guidance in this
area.

[63 FR 42573, Aug. 10, 1998 as amended at, 63
FR 72350, Dec. 31, 1998]

§254.5 Misrepresentations of enroll-
ment qualifications or limitations.

(a) It is deceptive for an industry
member to misrepresent the nature or
extent of any prerequisites or quali-
fications for enrollment in a course or
program of instruction.

(b) It is deceptive for an industry
member to misrepresent that the lack
of a high school education or prior
training or experience is not an im-
pediment to successful completion of a
course or obtaining employment in the
field for which the course provides
training.

[63 FR 42574, Aug. 10, 1998]

§254.6 Deceptive use of diplomas, de-
grees, or certificates.

(a) It is deceptive for an industry
member to issue a degree, diploma, cer-
tificate of completion, or any similar
document, that misrepresents, directly
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or indirectly, the subject matter, sub-
stance, or content of the course of
study or any other material fact con-
cerning the course for which it was
awarded or the accomplishments of the
student to whom it was awarded.

(b) It is deceptive for an industry
member to offer or confer an academic,
professional, or occupational degree, if
the award of such degree has not been
authorized by the appropriate State
educational agency or approved by a
nationally recognized accrediting agen-
cy, unless it clearly and conspicuously
discloses, in all advertising and pro-
motional materials that contain a ref-
erence to such degree, that its award
has not been authorized or approved by
such an agency.

(c) It is deceptive for an industry
member to offer or confer a high school
diploma unless the program of instruc-
tion to which it pertains is substan-
tially equivalent to that offered by a
resident secondary school, and unless
the student is informed, by a clear and
conspicuous disclosure in writing prior
to enrollment, that the industry mem-
ber cannot guarantee or otherwise con-
trol the recognition that will be ac-
corded the diploma by institutions of
higher education, other schools, or pro-
spective employers, and that such rec-
ognition is a matter solely within the
discretion of those entities.

[63 FR 42574, Aug. 10, 1998]

§254.7 Deceptive sales practices.

(a) It is deceptive for an industry
member to use advertisements or pro-
motional materials that misrepresent,
directly or by implication, that em-
ployment is being offered or that a tal-
ent hunt or contest is being conducted.
For example, captions such as, ‘“‘Men/
women wanted to train for * * *)»
‘“Help Wanted,” “Employment,”’
‘“Business Opportunities,” and words or
terms of similar import, may falsely
convey that employment is being of-
fered and therefore should be avoided.

(b) It is deceptive for an industry
member to fail to disclose to a prospec-
tive student, prior to enrollment, the
total cost of the program and the
school’s refund policy if the student
does not complete the program.

(c) It is deceptive for an industry
member to fail to disclose to a prospec-
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tive student, prior to enrollment, all
requirements for successfully com-
pleting the course or program and the
circumstances that would constitute
grounds for terminating the student’s
enrollment prior to completion of the
program.

[63 FR 42574, Aug. 10, 1998 as amended at, 63
FR 72350, Dec. 31, 1998]

PART 255—GUIDES CONCERNING
USE OF ENDORSEMENTS AND
TESTIMONIALS IN ADVERTISING

Sec.
255.0
255.1
255.2
255.3
255.4
255.5

AUTHORITY: 38 Stat. 717, as amended; 15
U.S.C. 41-58.

Definitions.

General considerations.

Consumer endorsements.

Expert endorsements.
Endorsements by organizations.
Disclosure of material connections.

§255.0 Definitions.

(a) The Commission intends to treat
endorsements and testimonials identi-
cally in the context of its enforcement
of the Federal Trade Commission Act
and for purposes of this part. The term
endorsements is therefore generally used
hereinafter to cover both terms and
situations.

(b) For purposes of this part, an en-
dorsement means any advertising mes-

sage (including verbal statements,
demonstrations, or depictions of the
name, signature, likeness or other

identifying personal characteristics of
an individual or the name or seal of an
organization) which message con-
sumers are likely to believe reflects
the opinions, beliefs, findings, or expe-
rience of a party other than the spon-
soring advertiser. The party whose
opinions, beliefs, findings, or experi-
ence the message appears to reflect
will be called the endorser and may be
an individual, group or institution.

(c) For purposes of this part, the
term product includes any product,
service, company or industry.

(d) For purposes of this part, an ex-
pert is an individual, group or institu-
tion possessing, as a result of experi-
ence, study or training, knowledge of a
particular subject, which knowledge is
superior to that generally acquired by
ordinary individuals.
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Example 1: A film critic’s review of a movie
is excerpted in an advertisement. When so
used, the review meets the definition of an
endorsement since it is viewed by readers as
a statement of the critic’s own opinions and
not those of the film producer, distributor or
exhibitor. Therefore, any alteration in or
quotation from the text of the review which
does not fairly reflect its substance would be
a violation of the standards set by this part.

Example 2: A TV commercial depicts two
women in a supermarket buying a laundry
detergent. The women are not identified out-
side the context of the advertisement. One
comments to the other how clean her brand
makes her family’s clothes, and the other
then comments that she will try it because
she has not been fully satisfied with her own
brand. This obvious fictional dramatization
of a real life situation would not be an en-
dorsement.

Example 3: In an advertisement for a pain
remedy, an announcer who is not familiar to
consumers except as a spokesman for the ad-
vertising drug company praises the drug’s
ability to deliver fast and lasting pain relief.
He purports to speak, not on the basis of his
own opinions, but rather in the place of and
on behalf of the drug company. Such an ad-
vertisement would not be an endorsement.

Example 4: A manufacturer of automobile
tires hires a well known professional auto-
mobile racing driver to deliver its adver-
tising message in television commercials. In
these commercials, the driver speaks of the
smooth ride, strength, and long life of the
tires. Even though the message is not ex-
pressly declared to be the personal opinion of
the driver, it may nevertheless constitute an
endorsement of the tires. Many consumers
will recognize this individual as being pri-
marily a racing driver and not merely a
spokesman or announcer for the advertiser.
Accordingly, they may well believe the driv-
er would not speak for an automotive prod-
uct unless he/she actually believed in what
he/she was saying and had personal knowl-
edge sufficient to form that belief. Hence
they would think that the advertising mes-
sage reflects the driver’s personal views as
well as those of the sponsoring advertiser.
This attribution of the underlying views to
the driver brings the advertisement within
the definition of an endorsement for pur-
poses of this part.

Example 5: A television advertisement for
golf balls shows a prominent and well-recog-
nized professional golfer hitting the golf
balls. This would be an endorsement by the
golfer even though he makes no verbal state-
ment in the advertisement.

[40 FR 22128, May 21, 1975, as amended at 45
FR 3872, Jan. 18, 1980]
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§255.1 General considerations.

(a) Endorsements must always reflect
the honest opinions, findings, beliefs,
or experience of the endorser. Further-
more, they may not contain any rep-
resentations which would be deceptive,
or could not be substantiated if made
directly by the advertiser. [See Exam-
ple 2 to Guide 3 (§255.3) illustrating
that a valid endorsement may con-
stitute all or part of an advertiser’s
substantiation.]

(b) The endorsement message need
not be phrased in the exact words of
the endorser, unless the advertisement
affirmatively so represents. However,
the endorsement may neither be pre-
sented out of context nor reworded so
as to distort in any way the endorser’s
opinion or experience with the product.
An advertiser may use an endorsement
of an expert or celebrity only as long
as it has good reason to believe that
the endorser continues to subscribe to
the views presented. An advertiser may
satisfy this obligation by securing the
endorser’s views at reasonable inter-
vals where reasonableness will be de-
termined by such factors as new infor-
mation on the performance or effec-
tiveness of the product, a material al-
teration in the product, changes in the
performance of competitors’ products,
and the advertiser’s contract commit-
ments.

(¢) In particular, where the advertise-
ment represents that the endorser uses
the endorsed product, then the en-
dorser must have been a bona fide user
of it at the time the endorsement was
given, Additionally, the advertiser may
continue to run the advertisement only
so long as he has good reason to believe
that the endorser remains a bona fide
user of the product. [See §255.1(b) re-
garding the ‘‘good reason to believe”
requirement.]

Guide 1, Example 1: A building contractor
states in an advertisement that he specifies
the advertiser’s exterior house paint because
of its remarkable quick drying properties
and its durability. This endorsement must
comply with the pertinent requirements of
Guide 3. Subsequently, the advertiser refor-
mulates its paint to enable it to cover exte-
rior surfaces with only one coat. Prior to
continued use of the contractor’s endorse-
ment, the advertiser must contact the con-
tractor in order to determine whether the
contractor would continue to specify the
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paint and to subscribe to the views presented
previously.

Example 2: A television advertisment por-
trays a woman seated at a desk on which
rest five unmarked electric typewriters. An
announcer says ‘‘We asked Mrs. X, an execu-
tive secretary for over ten years, to try these
five unmarked typewriters and tell us which
one she liked best.”

The advertisement portrays the secretary
typing on each machine, and then picking
the advertiser’s brand. The announcer asks
her why, and Mrs. X gives her reasons. As-
suming that consumers would perceive this
presentation as a ‘‘blind”’ test, this endorse-
ment would probably not represent that Mrs.
X actually uses the advertiser’s machines in
her work. In addition, the endorsement may
also be required to meet the standards of
Guide 3 on Expert Endorsements.

[Guide 1]
[45 FR 3872, Jan. 18, 1980]

§255.2 Consumer endorsements.

(a) An advertisement employing an
endorsement reflecting the experience
of an individual or a group of con-
sumers on a central or key attribute of
the product or service will be inter-
preted as representing that the endors-
er’s experience is representative of
what consumers will generally achieve
with the advertised product in actual,
albeit wvariable, conditions of use.
Therefore, unless the advertiser pos-
sesses and relies upon adequate sub-
stantiation for this representation, the
advertisement should either clearly
and conspicuously disclose what the
generally expected performance would
be in the depicted circumstances or
clearly and conspicuously disclose the
limited applicability of the endorser’s
experience to what consumers may
generally expect to achieve. The Com-
mission’s position regarding the ac-
ceptance of disclaimers or disclosures
is described in the preamble to these
Guides published in the FEDERAL REG-
ISTER on January 18, 1980.

(b) Advertisements presenting en-
dorsements by what are represented,
directly or by implication, to be ‘‘ac-
tual consumers’ should utilize actual
consumers, in both the audio and video
or clearly and conspicuously disclose
that the persons in such advertise-
ments are not actual consumers of the
advertised product.

§255.2

(c) Claims concerning the efficacy of
any drug or device as defined in the
Federal Trade Commission Act, 15
U.S.C. 55, shall not be made in lay en-
dorsements unless (1) the advertiser
has adequate scientific substantiation
for such claims and (2) the claims are
not inconsistent with any determina-
tion that has been made by the Food
and Drug Administration with respect
to the drug or device that is the sub-
ject of the claim.

Guide 2, Example 1: An advertisement pre-
sents the endorsement of an owner of one of
the advertiser’s television sets. The con-
sumer states that she has needed to take the
set to the shop for repairs only one time dur-
ing her 2-year period of ownership and the
costs of servicing the set to date have been
under $10.00. Unless the advertiser possesses
and relied upon adequate substantiation for
the implied claim that such performance re-
flects that which a significant proportion of
consumers would be likely to experience, the
advertiser should include a disclosure that
either states clearly and conspicuously what
the generally expectable performance would
be or clearly and conspicuously informs con-
sumers that the performance experienced by
the endorser is not what they should expect
to experience. The mere disclosure that ‘“‘not
all consumers will get this result’ is insuffi-
cient because it can imply that while all con-
sumers cannot expect the advertised results,
a substantial number can expect them. [See
the cross reference in Guide 2(a) regarding
the acceptability of disclaimers or disclo-
sures.]

Example 2: An advertiser presents the re-
sults of a poll of consumers who have used
the advertiser’s cake mixes as well as their
own recipes. The results purport to show
that the majority believed that their fami-
lies could not tell the difference between the
advertised mix and their own cakes baked
from scratch. Many of the consumers are ac-
tually pictured in the advertisement along
with relevant, quoted portions of their state-
ments endorsing the product. This use of the
results of a poll or survey of consumers prob-
ably represents a promise to consumers that
this is the typical result that ordinary con-
sumers can expect from the advertiser’s cake
mix.

Example 3: An advertisement purports to
portray a ‘‘hidden camera’ situation in a
crowded cafeteria at breakfast time. A
spokesperson for the advertiser asks a series
of actual patrons of the cafeteria for their
spontaneous, honest opinions of the adver-
tiser’s recently introduced breakfast cereal.
Even though the words ‘‘hidden camera’ are
not displayed on the screen, and even though
none of the actual patrons is specifically
identified during the advertisement, the net
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impression conveyed to consumers may well
be that these are actual customers, and not
actors. If actors have been employed, this
fact should be disclosed.

[Guide 2]
[45 FR 3872, Jan. 18, 1980]

§255.3 Expert endorsements.

(a) Whenever an advertisement rep-
resents, directly or by implication,
that the endorser is an expert with re-
spect to the endorsement message,
then the endorser’s qualifications must
in fact give him the expertise that he is
represented as possessing with respect
to the endorsement.

(b) While the expert may, in endors-
ing a product, take into account fac-
tors not within his expertise (e.g., mat-
ters of taste or price), his endorsement
must be supported by an actual exer-
cise of his expertise in evaluating prod-
uct features or characteristics with re-
spect to which he is expert and which
are both relevant to an ordinary con-
sumer’s use of or experience with the
product and also are available to the
ordinary consumer. This evaluation
must have included an examination or
testing of the product at least as exten-
sive as someone with the same degree
of expertise would normally need to
conduct in order to support the conclu-
sions presented in the endorsement.
Where, and to the extent that, the ad-
vertisement implies that the endorse-
ment was based upon a comparison
such comparison must have been in-
cluded in his evaluation; and as a re-
sult of such comparison, he must have
concluded that, with respect to those
features on which he is expert and
which are relevant and available to an
ordinary consumer, the endorsed prod-
uct is at least equal overall to the com-
petitors’ products. Moreover, where the
net impression created by the endorse-
ment is that the advertised product is
superior to other products with respect
to any such feature or features, then
the expert must in fact have found
such superiority.

Example 1: An endorsement of a particular
automobile by one described as an ‘‘engi-
neer’’ implies that the endorser’s profes-
sional training and experience are such that
he is well acquainted with the design and
performance of automobiles. If the endors-
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er’s field is, for example, chemical engineer-
ing, the endorsement would be deceptive.

Example 2: A manufacturer of automobile
parts advertises that its products are ap-
proved by the ‘‘American Institute of
Science.” From its very name, consumers
would infer that the ‘‘American Institute of
Science’ is a bona fide independent testing
organization with expertise in judging auto-
mobile parts and that, as such, it would not
approve any automobile part without first
testing its efficacy by means of valid sci-
entific methods. Even if the American Insti-
tute of Science is such a bona fide expert
testing organization, as consumers would ex-
pect, the endorsement may nevertheless be
deceptive unless the Institute has conducted
valid scientific tests of the advertised prod-
ucts and the test results support the endorse-
ment message.

Example 3: A manufacturer of a non-pre-
scription drug product represents that its
product has been selected in preference to
competing products by a large metropolitan
hospital. The hospital has selected the prod-
uct because the manufacturer, unlike its
competitors, has packaged each dose of the
product separately. This package form is not
generally available to the public. Under the
circumstances, the endorsement would be de-
ceptive because the basis for the choice of
the manufacturer’s product, convenience of
packaging, is neither relevant nor available
to consumers.

Example 4: The president of a commercial
‘“home cleaning service” states in a tele-
vision advertisement that the service uses a
particular brand of cleanser in its business.
Since the cleaning service’s professional suc-
cess depends largely upon the performance of
the cleansers it uses, consumers would ex-
pect the service to be expert with respect to
judging cleansing ability, and not be satis-
fied using an inferior cleanser in its business
when it knows of a better one available to it.
Accordingly, the cleaning service’s endorse-
ment must at least conform to those con-
sumer expectations. The service must, of
course, actually use the endorsed cleanser.
Additionally, on the basis of its expertise, it
must have determined that the cleansing
ability of the endorsed cleanser is at least
equal (or superior, if such is the net impres-
sion conveyed by the advertisement) to that
of competing products with which the serv-
ice has had experience and which remain rea-
sonably available to it. Since in this exam-
ple, the cleaning service’s president makes
no mention that the endorsed cleanser was
‘‘chosen,” ‘‘selected,”” or otherwise evaluated
in side-by-side comparisons against its com-
petitors, it is sufficient if the service has re-
lied solely upon its accumulated experience
in evaluating cleansers without having to
have performed side-by-side or scientific
comparisons.
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Example 5: An association of professional
athletes states in an advertisement that it
has ‘‘selected” a particular brand of bev-
erages as its ‘‘official breakfast drink’. As in
Example 4, the association would be regarded
as expert in the field of nutrition for pur-
poses of this section, because consumers
would expect it to rely upon the selection of
nutritious foods as part of its business needs.
Consequently, the association’s endorsement
must be based upon an expert evaluation of
the nutritional value of the endorsed bev-
erage. Furthermore, unlike Example 4, the
use of the words ‘‘selected’ and ‘‘official’” in
this endorsement imply that it was given
only after direct comparisions had been per-
formed among competing brands. Hence, the
advertisement would be deceptive unless the
association has in fact performed such com-
parisons between the endorsed brand and its
leading competitors in terms of nutritional
criteria, and the results of such comparisons
conform to the net impression created by the
advertisement.

[Guide 3]
[40 FR 22128, May 21, 1975]

§255.4 Endorsements by
tions.

organiza-

Endorsements by organizations, espe-
cially expert ones, are viewed as rep-
resenting the judgment of a group
whose collective experience exceeds
that of any individual member, and
whose judgments are generally free of
the sort of subjective factors which
vary from individual to individual.
Therefore an organization’s endorse-
ment must be reached by a process suf-
ficient to ensure that the endorsement
fairly reflects the collective judgment
of the organization. Moreover, if an or-
ganization is represented as being ex-
pert, then, in conjunction with a prop-
er exercise of its expertise in evalu-
ating the product under §255.3 of this
part (Expert endorsements), it must
utilize an expert or experts recognized
as such by the organization or stand-
ards previously adopted by the organi-
zation and suitable for judging the rel-
evant merits of such products.

Example: A mattress seller advertises that
its product is endorsed by a chiropractic as-
sociation. Since the association would be re-
garded as expert with respect to judging
mattresses, its endorsement must be sup-
ported by an expert evaluation by an expert
or experts recognized as such by the organi-
zation, or by compliance with standards pre-
viously adopted by the organization and

§255.5

aimed at measuring the performance of mat-
tresses in general and not designed with the
particular attributes of the advertised mat-
tress in mind. (See also §255.3, Example 5.)

[Guide 4]
[40 FR 22128, May 21, 1975]

§255.5 Disclosure of material connec-
tions.

When there exists a connection be-
tween the endorser and the seller of the
advertised product which might mate-
rially affect the weight or credibility
of the endorsement (i.e., the connec-
tion is not reasonably expected by the
audience) such connection must be
fully disclosed. An example of a con-
nection that is ordinarily expected by
viewers and need not be disclosed is the
payment or promise of payment to an
endorser who is an expert or well
known personality, as long as the ad-
vertiser does not represent that the en-
dorsement was given without com-
pensation. However, when the endorser
is neither represented in the advertise-
ment as an expert nor is known to a
significant portion of the viewing pub-
lic, then the advertiser should clearly
and conspicuously disclose either the
payment or promise of compensation
prior to and in exchange for the en-
dorsement or the fact that the endorser
knew or had reasons to know or to be-
lieve that if the endorsement favors
the advertised product some benefit,
such as an appearance on TV, would be
extended to the endorser.

Example 1: A drug company commissions
research on its product by a well-known re-
search organization. The drug company pays
a substantial share of the expenses of the re-
search project, but the test design is under
the control of the research organization. A
subsequent advertisement by the drug com-
pany mentions the research results as the
“findings” of the well-known research orga-
nization. The advertiser’s payment of ex-
penses to the research organization need not
be disclosed in this advertisement. Applica-
tion of the standards set by Guides 3 and 4
provides sufficient assurance that the adver-
tiser’s payment will not affect the weight or
credibility of the endorsement.

Example 2: A film star endorses a particular
food product. The endorsement regards only
points of taste and individual preference.
This endorsement must of course comply
with §255.1; but even though the compensa-
tion paid the endorser is substantial, neither
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the fact nor the amount of compensation
need be revealed.

Example 3: An actual patron of a res-
taurant, who is neither known to the public
nor presented as an expert, is shown seated
at the counter. He is asked for his ‘‘sponta-
neous’ opinion of a new food product served
in the restaurant. Assume, first, that the ad-
vertiser had posted a sign on the door of the
restaurant informing all who entered that
day that patrons would be interviewed by
the advertiser as part of its TV promotion of
its new soy protein ‘‘steak’. This notifica-
tion would materially affect the weight or
credibility of the patron’s endorsement, and,
therefore, viewers of the advertisement
should be clearly and conspicuously in-
formed of the circumstances under which the
endorsement was obtained.

Assume, in the alternative, that the adver-
tiser had not posted a sign on the door of the
restaurant, but had informed all interviewed
customers of the ‘‘hidden camera’ only after
interviews were completed and the cus-
tomers had no reason to know or believe
that their response was being recorded for
use in an advertisement. Even if patrons
were also told that they would be paid for al-
lowing the use of their opinions in adver-
tising, these facts need not be disclosed.

[Guide 5]
[45 FR 3873, Jan. 18, 1980]

PART 259—GUIDE CONCERNING
FUEL ECONOMY ADVERTISING
FOR NEW AUTOMOBILES

Sec.
259.1 Definitions.
259.2 Advertising disclosures.

AUTHORITY: 15 U.S.C. 41-58.

§259.1 Definitions.

For the purposes of this part, the fol-
lowing definitions shall apply:

(a) New automobile. Any passenger
automobile or light truck for which a
fuel economy label is required under
the Energy Policy and Conservation
Act (42 U.S.C. 6201 et seq.) or rules pro-
mulgated thereunder, the equitable or
legal title to which has never been
transferred by a manufacturer, dis-
tributor, or dealer to an ultimate pur-
chaser. The term manufacturer shall
mean any person engaged in the manu-
facturing or assembling of new auto-
mobiles, including any person import-
ing new automobiles for resale and any
person who acts for and is under con-
trol of such manufacturer, assembler,
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or importer in connection with the dis-
tribution of new automobiles. The term
dealer shall mean any person, resident
or located in the United States or any
territory thereof, engaged in the sale
or distribution of new automobiles to
the ultimate purchaser. The term ulti-
mate purchaser means, for purposes of
this part, the first person, other than a
dealer purchasing in his or her capac-
ity as a dealer, who in good faith pur-
chases such new automobile for pur-
poses other than resale, including a
person who leases such vehicle for his
or her personal use.

(b) Estimated city mpg. The gasoline
consumption or mileage of new auto-
mobiles as determined in accordance
with the city test procedure employed
and published by the U.S. Environ-
mental Protection Agency as described
in 40 CFR 600.209-85 and expressed in
miles-per-gallon, to the nearest whole
mile-per-gallon, as measured, reported,
published, or accepted by the U.S. En-
vironmental Protection Agency.

(c) Estimated highway mpg. The gaso-
line consumption or mileage of new
automobiles as determined in accord-
ance with the highway test procedure
employed and published by the U.S.
Environmental Protection Agency as
described in 40 CFR 600.209-85 and ex-
pressed in miles-per-gallon, to the
nearest whole mile-per-gallon, as meas-
ured, reported, published, or accepted
by the U.S. Environmental Protection
Agency.

(d) Vehicle configuration. The unique
combination of automobile features, as
defined in 40 CFR 600.002-85(24).

(e) Estimated in-use fuel economy
range. The estimated range of city and
highway fuel economy of the particular
new automobile on which the label is
affixed, as determined in accordance
with procedures employed by the U.S.
Environmental Protection Agency as
described in 40 CFR 600.311 (for the ap-
propriate model year), and expressed in
miles-per-gallon, to the nearest whole
mile-per-gallon, as measured, reported
or accepted by the U.S. Environment
Protection Agency.

(f) Range of estimated fuel economy val-
ues for the class of new automobiles. The
estimated city and highway fuel econ-
omy values of the class of automobile
(e.g., compact) as determined by the
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U.S. Environmental Protection Agency
pursuant to 40 CFR 600.315 (for the ap-
propriate model year) and expressed in
miles-per-gallon, to the nearest whole
mile-per-gallon.

[60 FR 56231, Nov. 8, 1995]

§259.2 Advertising disclosures.

(a) No manufacturer or dealer shall
make any express or implied represen-
tation in advertising concerning the
fuel economy of any new automobile?
unless such representation is accom-
panied by the following clear and con-
spicuous disclosures:

(1) If the advertisement makes:

(i) Both a city and a highway fuel
economy representation, both the ‘‘es-
timated city mpg”’ and the ‘‘estimated
highway mpg” of such new auto-
mobile,2 must be disclosed;

(ii) A representation regarding only
city or only highway fuel economy,
only the corresponding EPA estimate
must be disclosed;3

(iii) A general fuel economy claim
without reference to either city or
highway, or if the representation refers
to any combined fuel economy number,
the ‘“‘estimated city mpg’’ must be dis-
closed; 4 and

1The Commission will regard as an express
or implied fuel economy representation one
which a reasonable consumer, upon consid-
ering the representation in the context of
the entire advertisement, would understand
as referring to the fuel economy performance
of the vehicle or vehicles advertised.

2For purposes of §259.2(a), the ‘‘estimated
city mpg’’ and the ‘‘estimated highway mpg”’
must be those applicable to the specific
nameplate being advertised. Fuel economy
estimates assigned to ‘‘unique nameplates’
(see 40 CFR 600.207-86(a)(2)) apply only to
such unique car lines. For example, if a man-
ufacturer has a model named the “XZA”
that has fuel economy estimates assigned to
it and a derivative model named the ‘‘Econo-
XZA” that has separate, higher fuel econ-
omy estimates assigned to it, these higher
numbers assigned to the ‘“‘Econo-XZA’ can-
not be used in advertisements for the
“XZA.’

3For example, if the representation clearly
refers only to highway fuel economy, only
the ‘“‘estimated highway mpg’ need be dis-
closed.

4Nothing in this section should be con-
strued as prohibiting disclosure of both the
city and highway estimates.

§259.2

(2) That the U.S. Environmental Pro-
tection Agency is the source of the
“estimated city mpg’’ and ‘“‘estimated
highway mpg’’ and that the numbers
are estimates.?

(b) If an advertisement for a new
automobile cites:

(1) The ‘“‘estimated in-use fuel econ-
omy range,”’ the advertisement must
state with equal prominence both the
upper and lower number of the range,
an explanation of the meaning of the
numbers (i.e., city mpg range or high-
way mpg range or both), and that the
U.S. Environmental Protection Agency
is the source of the figures.

(2) The ‘“‘range of estimated fuel econ-
omy values for the class of new auto-
mobiles” as a basis for comparing the
fuel economy of two or more auto-
mobiles, such comparison must be
made to the same type of range (i.e.,
city or highway).6

(¢c) Fuel economy estimates derived
from a non-EPA test may be disclosed
provided that:

(1) The advertisement also discloses
the ‘‘estimated city mpg’ and/or the
“‘estimated highway mpg,” as required
by §259.2(a), and the disclosure required
by §259.2(a), and gives the ‘‘estimated
city mpg”’ and/or the ‘‘estimated high-
way mpg’’ figure(s) substantially more
prominence than any other estimate;?

5The Commission will regard the following

as the minimum disclosure necessary to
comply with §259.2(a)(2), regardless of the
media in which the advertisement appears:
“EPA estimate(s).”

For television, if the estimated mpg ap-
pears in the video, the disclosure must ap-
pear in the video; if the estimated mpg is
audio, the disclosure must be audio.

6For example, an advertisement could not
state that ‘‘according to EPA estimates new
automobiles in this class get as little as X
mpg (citing a figure from the city range)
while EPA estimates that this automobile
gets X + mpg (citing the EPA highway esti-
mates or a number from the EPA estimated
in-use fuel economy highway range for the
automobile).

7The Commission will regard the following
as constituting ‘‘substantially more promi-
nence:”’

For television only: If the estimated city
and/or highway mpg and any other mileage
estimate(s) appear only in the visual portion,
the estimated city and/or highway mpg must
appear in numbers twice as large as those

Continued
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provided, however, for radio and tele-
vision advertisements in which any
other estimate is used only in the
audio, equal prominence must be given
the ‘‘estimated city mpg’ and/or the
“estimated highway mpg’’ figure(s);8

(2) The source of the non-EPA test is
clearly and conspicuously identified;

(3) The driving conditions and vari-
ables simulated by the test which differ
from those used to measure the ‘‘esti-
mated city mpg’’ and/or the ‘“‘estimated
highway mpg,” and which result in a
change in fuel economy, are clearly
and conspicuously disclosed.® Such con-

used for any other estimate, and must re-
main on the screen at least as long as any
other estimate. If the estimated city and
highway mpg appear in the audio portion,
visual broadcast of any other estimate must
be accompanied by the simultaneous, at
least equally prominent, visual broadcast of
the estimated city and/or highway mpg.
Each visual estimated city and highway mpg
must be broadcast against a solid color back-
ground that contrasts easily with the color
used for the numbers when viewed on both
color and black and white television.

For print only: The estimated city and/or
highway mpg must appear in clearly legible
type at least twice as large as that used for
any other estimate. Alternatively, if the es-
timated city and highway mpg appear in
type of the same size as such other estimate,
they must be clearly legible and conspicu-
ously circled. The estimated city and high-
way mpg must appear against a solid color,
contrasting background. They may not ap-
pear in a footnote unless all references to
fuel economy appear in a footnote.

8The Commission will regard the following
as constituting equal prominence. For radio
and television when any other estimate is
used in the audio: The estimated city and/or
highway mpg must be stated, either before
or after each disclosure of such other esti-
mate at least as audibly as such other esti-
mate.

9For dynamometer tests any difference be-
tween the EPA and non-EPA tests must be
disclosed. For in-use tests, the Commission
realizes that it is impossible to duplicate the
EPA test conditions, and that in-use tests
may be designed to simulate a particular
driving situation. It must be clear from the
context of the advertisement what driving
situation is being simulated (e.g., cold
weather driving, highway driving, heavy load
conditions). Furthermore, any driving or ve-
hicle condition must be disclosed if it is sig-
nificantly different from that which an ap-
preciable number of consumers (whose driv-
ing condition is being simulated) would ex-
pect to encounter.

16 CFR Ch. | (1-1-03 Edition)

ditions and variables may include, but
are not limited to, road or dynamom-
eter test, average speed, range of speed,
hot or cold start, and temperature; and
(4) The advertisement clearly and
conspicuously discloses any distinc-
tions in ‘‘vehicle configuration” and
other equipment affecting mileage per-
formance (e.g., design or equipment
differences which distinguish sub-
configurations as defined by EPA) be-
tween the automobiles tested in the
non-EPA test and the EPA tests.

[60 FR 56231, Nov. 8, 1995]
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§260.1 Statement of purpose.

The guides in this part represent ad-
ministrative interpretations of laws
administered by the Federal Trade
Commission for the guidance of the
public in conducting its affairs in con-
formity with legal requirements. These
guides specifically address the applica-
tion of Section 5 of the FTC Act to en-
vironmental advertising and mar-
keting practices. They provide the
basis for voluntary compliance with
such laws by members of industry.
Conduct inconsistent with the posi-
tions articulated in these guides may
result in corrective action by the Com-
mission under Section 5 if, after inves-
tigation, the Commission has reason to
believe that the behavior falls within
the scope of conduct declared unlawful
by the statute.

§260.2 Scope of guides.

(a) These guides apply to environ-
mental claims included in labeling, ad-
vertising, promotional materials and
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all other forms of marketing, whether
asserted directly or by implication,
through words, symbols, emblems,
logos, depictions, product brand names,
or through any other means, including
marketing through digital or elec-
tronic means, such as the Internet or
electronic mail. The guides apply to
any claim about the environmental at-
tributes of a product, package or serv-
ice in connection with the sale, offer-
ing for sale, or marketing of such prod-
uct, package or service for personal,
family or household use, or for com-
mercial, institutional or industrial use.

(b) Because the guides are not legis-
lative rules under Section 18 of the
FTC Act, they are not themselves en-
forceable regulations, nor do they have
the force and effect of law. The guides
themselves do not preempt regulation
of other federal agencies or of state and
local bodies governing the use of envi-
ronmental marketing claims. Compli-
ance with federal, state or local law
and regulations concerning such
claims, however, will not necessarily
preclude Commission law enforcement
action under Section 5.

[63 FR 24248, May 1, 1998]

§260.3 Structure of the guides.

The guides are composed of general
principles and specific guidance on the
use of environmental claims. These
general principles and specific guid-
ance are followed by examples that
generally address a single deception
concern. A given claim may raise
issues that are addressed under more
than one example and in more than one
section of the guides. In many of the
examples, one or more options are pre-
sented for qualifying a claim. These op-
tions are intended to provide a ‘‘safe
harbor” for marketers who want cer-
tainty about how to make environ-
mental claims. They do not represent
the only permissible approaches to
qualifying a claim. The examples do
not illustrate all possible acceptable
claims or disclosures that would be
permissible under Section 5. In addi-
tion, some of the illustrative disclo-
sures may be appropriate for use on la-
bels but not in print or broadcast ad-
vertisements and vice versa. In some
instances, the guides indicate within
the example in what context or con-

§260.5

texts a particular type of disclosure
should be considered.

§260.4 Review procedure.

The Commission will review the
guides as part of its general program of
reviewing all industry guides on an on-
going basis. Parties may petition the
Commission to alter or amend these
guides in light of substantial new evi-
dence regarding consumer interpreta-
tion of a claim or regarding substan-
tiation of a claim. Following review of
such a petition, the Commission will
take such action as it deems appro-
priate.

§260.5 Interpretation and substan-
tiation of environmental marketing
claims.

Section 5 of the FTC Act makes un-
lawful deceptive acts and practices in
or affecting commerce. The Commis-
sion’s criteria for determining whether
an express or implied claim has been
made are enunciated in the Commis-
sion’s Policy Statement on Deception.?
In addition, any party making an ex-
press or implied claim that presents an
objective assertion about the environ-
mental attribute of a product, package
or service must, at the time the claim
is made, possess and rely upon a rea-
sonable basis substantiating the claim.
A reasonable basis consists of com-
petent and reliable evidence. In the
context of environmental marketing
claims, such substantiation will often
require competent and reliable sci-
entific evidence, defined as tests, anal-
yses, research, studies or other evi-
dence based on the expertise of profes-
sionals in the relevant area, conducted
and evaluated in an objective manner
by persons qualified to do so, using pro-
cedures generally accepted in the pro-
fession to yield accurate and reliable
results. Further guidance on the rea-
sonable basis standard is set forth in

1Cliffdale Associates, Inc., 103 F.T.C. 110, at

176, 176 n.7, n.8, Appendix, reprinting letter
dated Oct. 14, 1983, from the Commission to
The Honorable John D. Dingell, Chairman,
Committee on Energy and Commerce, U.S.
House of Representatives (1984) (‘‘Deception
Statement”).
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the Commission’s 1983 Policy State-
ment on the Advertising Substan-
tiation Doctrine. 49 FR 30999 (1984); ap-
pended to Thompson Medical Co., 104
F.T.C. 648 (1984). The Commission has
also taken action in a number of cases
involving alleged deceptive or unsub-
stantiated environmental advertising
claims. A current list of environmental
marketing cases and/or copies of indi-
vidual cases can be obtained by calling
the FTC Consumer Response Center at
(202) 326-2222.

[63 FR 24248, May 1, 1998]

§260.6 General principles.

The following general principles
apply to all environmental marketing
claims, including, but not limited to,
those described in §260.7. In addition,
§260.7 contains specific guidance appli-
cable to certain environmental mar-
keting claims. Claims should comport
with all relevant provisions of these
guides, not simply the provision that
seems most directly applicable.

(a) Qualifications and disclosures. The
Commission traditionally has held that
in order to be effective, any qualifica-
tions or disclosures such as those de-
scribed in these guides should be suffi-
ciently clear, prominent and under-
standable to prevent deception. Clarity
of language, relative type size and
proximity to the claim being qualified,
and an absence of contrary claims that
could wundercut effectiveness, will
maximize the likelihood that the quali-
fications and disclosures are appro-
priately clear and prominent.

(b) Distinction between benefits of prod-
uct, package and service. An environ-
mental marketing claim should be pre-
sented in a way that makes clear
whether the environmental attribute
or benefit being asserted refers to the
product, the product’s packaging, a
service or to a portion or component of
the product, package or service. In gen-
eral, if the environmental attribute or
benefit applies to all but minor, inci-
dental components of a product or
package, the claim need not be quali-
fied to identify that fact. There may be
exceptions to this general principle.
For example, if an unqualified ‘‘recy-
clable” claim is made and the presence
of the incidental component signifi-
cantly limits the ability to recycle the
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product, then the claim would be de-
ceptive.

Example 1: A box of aluminum foil is la-
beled with the claim ‘‘recyclable,” without
further elaboration. Unless the type of prod-
uct, surrounding language, or other context
of the phrase establishes whether the claim
refers to the foil or the box, the claim is de-
ceptive if any part of either the box or the
foil, other than minor, incidental compo-
nents, cannot be recycled.

Example 2: A soft drink bottle is labeled
“‘recycled.”” The bottle is made entirely from
recycled materials, but the bottle cap is not.
Because reasonable consumers are likely to
consider the bottle cap to be a minor, inci-
dental component of the package, the claim
is not deceptive. Similarly, it would not be
deceptive to label a shopping bag ‘‘recycled”
where the bag is made entirely of recycled
material but the easily detachable handle,
an incidental component, is not.

(c) Overstatement of environmental at-
tribute: An environmental marketing
claim should not be presented in a
manner that overstates the environ-
mental attribute or benefit, expressly
or by implication. Marketers should
avoid implications of significant envi-
ronmental benefits if the benefit is in
fact negligible.

Example 1: A package is labeled, ‘“50% more
recycled content than before.”” The manufac-
turer increased the recycled content of its
package from 2 percent recycled material to
3 percent recycled material. Although the
claim is technically true, it is likely to con-
vey the false impression that the advertiser
has increased significantly the use of recy-
cled material.

Example 2: A trash bag is labeled ‘‘recycla-
ble” without qualification. Because trash
bags will ordinarily not be separated out
from other trash at the landfill or inciner-
ator for recycling, they are highly unlikely
to be used again for any purpose. Even if the
bag is technically capable of being recycled,
the claim is deceptive since it asserts an en-
vironmental benefit where no significant or
meaningful benefit exists.

Example 3: A paper grocery sack is labeled
‘“‘reusable.” The sack can be brought back to
the store and reused for carrying groceries
but will fall apart after two or three reuses,
on average. Because reasonable consumers
are unlikely to assume that a paper grocery
sack is durable, the unqualified claim does
not overstate the environmental benefit con-
veyed to consumers. The claim is not decep-
tive and does not need to be qualified to indi-
cate the limited reuse of the sack.

Example 4: A package of paper coffee filters
is labeled ‘“‘These filters were made with a
chlorine-free bleaching process.”” The filters
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are bleached with a process that releases
into the environment a reduced, but still sig-
nificant, amount of the same harmful by-
products associated with chlorine bleaching.
The claim is likely to overstate the prod-
uct’s benefits because it is likely to be inter-
preted by consumers to mean that the prod-
uct’s manufacture does not cause any of the
environmental risks posed by chlorine
bleaching. A claim, however, that the filters
were ‘‘bleached with a process that substan-
tially reduces, but does not eliminate, harm-
ful substances associated with chlorine
bleaching’ would not, if substantiated, over-
state the product’s benefits and is unlikely
to be deceptive.

(d) Comparative claims: Environmental
marketing claims that include a com-
parative statement should be presented
in a manner that makes the basis for
the comparison sufficiently clear to
avoid consumer deception. In addition,
the advertiser should be able to sub-
stantiate the comparison.

Example 1: An advertiser notes that its
shampoo bottle contains ‘“20% more recycled
content.” The claim in its context is ambig-
uous. Depending on contextual factors, it
could be a comparison either to the adver-
tiser’s immediately preceding product or to
a competitor’s product. The advertiser
should clarify the claim to make the basis
for comparison clear, for example, by saying
€“20% more recycled content than our pre-
vious package.”” Otherwise, the advertiser
should be prepared to substantiate whatever
comparison is conveyed to reasonable con-
sumers.

Example 2: An advertiser claims that ‘‘our
plastic diaper liner has the most recycled
content.” The advertised diaper does have
more recycled content, calculated as a per-
centage of weight, than any other on the
market, although it is still well under 100%
recycled. Provided the recycled content and
the comparative difference between the prod-
uct and those of competitors are significant
and provided the specific comparison can be
substantiated, the claim is not deceptive.

Example 3: An ad claims that the adver-
tiser’s packaging creates ‘‘less waste than
the leading national brand.”” The advertiser’s
source reduction was implemented sometime
ago and is supported by a calculation com-
paring the relative solid waste contributions
of the two packages. The advertiser should
be able to substantiate that the comparison
remains accurate.

[61 FR 53316, Oct. 11, 1996, as amended at 63
FR 24248, May 1, 1998]

§260.7

§260.7 Environmental
claims.

Guidance about the use of environ-
mental marketing claims is set forth
in this section. Each guide is followed
by several examples that illustrate, but
do not provide an exhaustive list of,
claims that do and do not comport
with the guides. In each case, the gen-
eral principles set forth in §260.6 should
also be followed.2

(a) General environmental benefit
claims. It is deceptive to misrepresent,
directly or by implication, that a prod-
uct, package or service offers a general
environmental benefit. TUnqualified
general claims of environmental ben-
efit are difficult to interpret, and de-
pending on their context, may convey a
wide range of meanings to consumers.
In many cases, such claims may convey
that the product, package or service
has specific and far-reaching environ-
mental benefits. As explained in the
Commission’s Advertising Substan-
tiation Statement, every express and
material implied claim that the gen-
eral assertion conveys to reasonable
consumers about an objective quality,
feature or attribute of a product or
service must be substantiated. Unless
this substantiation duty can be met,
broad environmental claims should ei-
ther be avoided or qualified, as nec-
essary, to prevent deception about the
specific nature of the environmental
benefit being asserted.

marketing

Example 1: A brand name like ‘‘Eco-Safe’’
would be deceptive if, in the context of the
product so named, it leads consumers to be-
lieve that the product has environmental
benefits which cannot be substantiated by
the manufacturer. The claim would not be
deceptive if ‘‘Eco-Safe” were followed by
clear and prominent qualifying language
limiting the safety representation to a par-
ticular product attribute for which it could
be substantiated, and provided that no other
deceptive implications were created by the
context.

Example 2: A product wrapper is printed
with the claim ‘“Environmentally Friendly.”
Textual comments on the wrapper explain
that the wrapper is ‘“Environmentally
Friendly because it was mnot chlorine

2These guides do not currently address

claims based on a ‘‘lifecycle’” theory of envi-
ronmental benefit. The Commission lacks
sufficient information on which to base guid-
ance on such claims.

193



§260.7

bleached, a process that has been shown to
create harmful substances.”” The wrapper
was, in fact, not bleached with chlorine.
However, the production of the wrapper now
creates and releases to the environment sig-
nificant quantities of other harmful sub-
stances. Since consumers are likely to inter-
pret the “Environmentally Friendly’ claim,
in combination with the textual explanation,
to mean that no significant harmful sub-
stances are currently released to the envi-
ronment, the ‘“Environmentally Friendly”’
claim would be deceptive.

Example 3: A pump spray product is labeled
‘“‘environmentally safe.”” Most of the prod-
uct’s active ingredients consist of volatile
organic compounds (VOCs) that may cause
smog by contributing to ground-level ozone
formation. The claim is deceptive because,
absent further qualification, it is likely to
convey to consumers that use of the product
will not result in air pollution or other harm
to the environment.

Example 4: A lawn care pesticide is adver-
tised as ‘‘essentially non-toxic’ and ‘‘prac-
tically non-toxic.”” Consumers would likely
interpret these claims in the context of such
a product as applying not only to human
health effects but also to the product’s envi-
ronmental effects. Since the claims would
likely convey to consumers that the product
does not pose any risk to humans or the en-
vironment, if the pesticide in fact poses a
significant risk to humans or environment,
the claims would be deceptive.

Example 5: A product label contains an en-
vironmental seal, either in the form of a
globe icon, or a globe icon with only the text
“Earth Smart’’ around it. Either label is
likely to convey to consumers that the prod-
uct is environmentally superior to other
products. If the manufacturer cannot sub-
stantiate this broad claim, the claim would
be deceptive. The claims would not be decep-
tive if they were accompanied by clear and
prominent qualifying language limiting the
environmental superiority representation to
the particular product attribute or at-
tributes for which they could be substan-
tiated, provided that no other deceptive im-
plications were created by the context.

Example 6: A product is advertised as ‘‘en-
vironmentally preferable.” This claim is
likely to convey to consumers that this
product is environmentally superior to other
products. If the manufacturer cannot sub-
stantiate this broad claim, the claim would
be deceptive. The claim would not be decep-
tive if it were accompanied by clear and
prominent qualifying language limiting the
environmental superiority representation to
the particular product attribute or at-
tributes for which it could be substantiated,
provided that no other deceptive implica-
tions were created by the context.
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(b) Degradable/biodegradable/photode-
gradable: It is deceptive to misrepre-
sent, directly or by implication, that a
product or package is degradable, bio-
degradable or photodegradable. An un-
qualified claim that a product or pack-
age is degradable, biodegradable or
photodegradable should be substan-
tiated by competent and reliable sci-
entific evidence that the entire product
or package will completely break down
and return to nature, i.e., decompose
into elements found in nature within a
reasonably short period of time after
customary disposal. Claims of degrada-
bility, biodegradability or photode-
gradability should be qualified to the
extent necessary to avoid consumer de-
ception about:

(1) The product or package’s ability
to degrade in the environment where it
is customarily disposed; and

(2) The rate and extent of degrada-
tion.

Example 1: A trash bag is marketed as ‘‘de-
gradable,” with no qualification or other dis-
closure. The marketer relies on soil burial
tests to show that the product will decom-
pose in the presence of water and oxygen.
The trash bags are customarily disposed of
in incineration facilities or at sanitary land-
fills that are managed in a way that inhibits
degradation by minimizing moisture and ox-
ygen. Degradation will be irrelevant for
those trash bags that are incinerated and,
for those disposed of in landfills, the mar-
keter does not possess adequate substan-
tiation that the bags will degrade in a rea-
sonably short period of time in a landfill.
The claim is therefore deceptive.

Example 2: A commercial agricultural plas-
tic mulch film is advertised as
‘““Photodegradable” and qualified with the
phrase, ‘“Will break down into small pieces if
left uncovered in sunlight.” The claim is
supported by competent and reliable sci-
entific evidence that the product will break
down in a reasonably short period of time
after being exposed to sunlight and into suf-
ficiently small pieces to become part of the
soil. The qualified claim is not deceptive. Be-
cause the claim is qualified to indicate the
limited extent of breakdown, the advertiser
need not meet the elements for an unquali-
fied photodegradable claim, i.e., that the
product will not only break down, but also
will decompose into elements found in na-
ture.

Example 3: A soap or shampoo product is
advertised as ‘‘biodegradable,” with no quali-
fication or other disclosure. The manufac-
turer has competent and reliable scientific
evidence demonstrating that the product,
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which is customarily disposed of in sewage
systems, will break down and decompose
into elements found in nature in a short pe-
riod of time. The claim is not deceptive.

Example 4: A plastic six-pack ring carrier is
marked with a small diamond. Many state
laws require that plastic six-pack ring car-
riers degrade if littered, and several state
laws also require that the carriers be marked
with a small diamond symbol to indicate
that they meet performance standards for
degradability. The use of the diamond, by
itself, does not constitute a claim of degrad-
ability.3

(c) Compostable. (1) It is deceptive to
misrepresent, directly or by implica-
tion, that a product or package is
compostable. A claim that a product or
package is compostable should be sub-
stantiated by competent and reliable
scientific evidence that all the mate-
rials in the product or package will
break down into, or otherwise become
part of, usable compost (e.g., soil-con-
ditioning material, mulch) in a safe
and timely manner in an appropriate
composting program or facility, or in a
home compost pile or device. Claims of
compostability should be qualified to
the extent necessary to avoid consumer
deception. An unqualified claim may
be deceptive if:

(i) The package cannot be safely
composted in a home compost pile or
device; or

(ii) The claim misleads consumers
about the environmental benefit pro-
vided when the product is disposed of
in a landfill.

(2) A claim that a product is
compostable in a municipal or institu-
tional composting facility may need to
be qualified to the extent necessary to
avoid deception about the limited
availability of such composting
facilities.

Example 1: A manufacturer indicates that
its unbleached coffee filter is compostable.
The unqualified claim is not deceptive pro-
vided the manufacturer can substantiate
that the filter can be converted safely to us-
able compost in a timely manner in a home
compost pile or device. If this is the case, it

3The guides’ treatment of unqualified de-
gradable claims is intended to help prevent
consumer deception and is not intended to
establish performance standards for laws in-
tended to ensure the degradability of prod-
ucts when littered.

§260.7

is not relevant that no local municipal or in-
stitutional composting facilities exist.

Example 2: A lawn and leaf bag is labeled as
‘“‘Compostable in California Municipal Yard
Trimmings Composting Facilities.”” The bag
contains toxic ingredients that are released
into the compost material as the bag breaks
down. The claim is deceptive if the presence
of these toxic ingredients prevents the com-
post from being usable.

Example 3: A manufacturer makes an un-
qualified claim that its package is
compostable. Although municipal or institu-
tional composting facilities exist where the
product is sold, the package will not break
down into usable compost in a home compost
pile or device. To avoid deception, the manu-
facturer should disclose that the package is
not suitable for home composting.

Example 4: A nationally marketed lawn and
leaf bag is labeled ‘‘compostable.” Also
printed on the bag is a disclosure that the
bag is not designed for use in home compost
piles. The bags are in fact composted in yard
trimmings composting programs in many
communities around the country, but such
programs are not available to a substantial
majority of consumers or communities
where the bag is sold. The claim is deceptive
because reasonable consumers living in areas
not served by yard trimmings programs may
understand the reference to mean that
composting facilities accepting the bags are
available in their area. To avoid deception,
the claim should be qualified to indicate the
limited availability of such programs, for ex-
ample, by stating, ‘‘Appropriate facilities
may not exist in your area.”” Other examples
of adequate qualification of the claim in-
clude providing the approximate percentage
of communities or the population for which
such programs are available.

Example 5: A manufacturer sells a dispos-
able diaper that bears the legend, ‘“‘This dia-
per can be composted where solid waste
composting facilities exist. There are cur-
rently [X number of] solid waste composting
facilities across the country.” The claim is
not deceptive, assuming that composting fa-
cilities are available as claimed and the
manufacturer can substantiate that the dia-
per can be converted safely to usable com-
post in solid waste composting facilities.

Example 6: A manufacturer markets yard
trimmings bags only to consumers residing
in particular geographic areas served by
county yard trimmings composting pro-

grams. The bags meet specifications for
these programs and are labeled,
‘““Compostable Yard Trimmings Bag for

County Composting Programs.”” The claim is
not deceptive. Because the bags are
compostable where they are sold, no quali-
fication is required to indicate the limited
availability of composting facilities.
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(d) Recyclable. It is deceptive to mis-
represent, directly or by implication,
that a product or package is recycla-
ble. A product or package should not be
marketed as recyclable unless it can be
collected, separated or otherwise re-
covered from the solid waste stream for
reuse, or in the manufacture or assem-
bly of another package or product,
through an established recycling pro-
gram. Unqualified claims of
recyclability for a product or package
may be made if the entire product or
package, excluding minor incidental
components, is recyclable. For prod-
ucts or packages that are made of both
recyclable and non-recyclable compo-
nents, the recyclable claim should be
adequately qualified to avoid consumer
deception about which portions or com-
ponents of the product or package are
recyclable. Claims of recyclability
should be qualified to the extent nec-
essary to avoid consumer deception
about any limited availability of recy-
cling programs and collection sites. If
an incidental component significantly
limits the ability to recycle a product
or package, a claim of recyclability
would be deceptive. A product or pack-
age that is made from recyclable mate-
rial, but, because of its shape, size or
some other attribute, is not accepted
in recycling programs for such mate-
rial, should not be marketed as recy-
clable.4

Example 1: A packaged product is labeled
with an unqualified claim, ‘‘recyclable.” It is
unclear from the type of product and other
context whether the claim refers to the prod-
uct or its package. The unqualified claim is
likely to convey to reasonable consumers
that all of both the product and its pack-
aging that remain after normal use of the
product, except for minor, incidental compo-

4The Mercury-Containing and Recharge-
able Battery Management Act establishes
uniform national labeling requirements re-
garding certain types of nickel-cadmium re-
chargeable and small lead-acid rechargeable
batteries to aid in battery collection and re-
cycling. The Battery Act requires, in gen-
eral, that the batteries must be labeled with
the three-chasing-arrows symbol or a com-
parable recycling symbol, and the statement
ldquo;Battery Must Be Recycled Or Disposed
Of Properly.” 42 U.S.C. 14322(b). Batteries la-
beled in accordance with this federal statute
are deemed to be in compliance with these
guides.

16 CFR Ch. | (1-1-03 Edition)

nents, can be recycled. Unless each such
message can be substantiated, the claim
should be qualified to indicate what portions
are recyclable.

Example 2: A nationally marketed 8 oz.
plastic cottage-cheese container displays the
Society of the Plastics Industry (SPI) code
(which consists of a design of arrows in a tri-
angular shape containing a number and ab-
breviation identifying the component plastic
resin) on the front label of the container, in
close proximity to the product name and
logo. The manufacturer’s conspicuous use of
the SPI code in this manner constitutes a
recyclability claim. Unless recycling facili-
ties for this container are available to a sub-
stantial majority of consumers or commu-
nities, the claim should be qualified to dis-
close the limited availability of recycling
programs for the container. If the SPI code,
without more, had been placed in an incon-
spicuous location on the container (e.g., em-
bedded in the bottom of the container) it
would not constitute a claim of
recyclability.

Example 3: A container can be burned in in-
cinerator facilities to produce heat and
power. It cannot, however, be recycled into
another product or package. Any claim that
the container is recyclable would be decep-
tive.

Example 4: A nationally marketed bottle
bears the unqualified statement that it is
‘“‘recyclable.” Collection sites for recycling
the material in question are not available to
a substantial majority of consumers or com-
munities, although collection sites are es-
tablished in a significant percentage of com-
munities or available to a significant per-
centage of the population. The unqualified
claim is deceptive because, unless evidence
shows otherwise, reasonable consumers liv-
ing in communities not served by programs
may conclude that recycling programs for
the material are available in their area. To
avoid deception, the claim should be quali-
fied to indicate the limited availability of
programs, for example, by stating ‘“This bot-
tle may not be recyclable in your area,” or
“Recycling programs for this bottle may not
exist in your area.” Other examples of ade-
quate qualifications of the claim include pro-
viding the approximate percentage of com-
munities or the population to whom pro-
grams are available.

Example 5: A paperboard package is mar-
keted nationally and labeled, ‘‘Recyclable
where facilities exist.”” Recycling programs
for this package are available in a signifi-
cant percentage of communities or to a sig-
nificant percentage of the population, but
are not available to a substantial majority of
consumers. The claim is deceptive because,
unless evidence shows otherwise, reasonable
consumers living in communities not served
by programs that recycle paperboard pack-
aging may understand this phrase to mean
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that such programs are available in their
area. To avoid deception, the claim should be
further qualified to indicate the limited
availability of programs, for example, by
using any of the approaches set forth in Ex-
ample 4 above.

Example 6: A foam polystyrene cup is mar-
keted as follows: ‘‘Recyclable in the few
communities with facilities for foam poly-
styrene cups.” Collection sites for recycling
the cup have been established in a half-dozen
major metropolitan areas. This disclosure il-
lustrates one approach to qualifying a claim
adequately to prevent deception about the
limited availability of recycling programs
where collection facilities are not estab-
lished in a significant percentage of commu-
nities or available to a significant percent-
age of the population. Other examples of ade-
quate qualification of the claim include pro-
viding the number of communities with pro-
grams, or the percentage of communities or
the population to which programs are avail-
able.

Example 7: A label claims that the package
‘“‘includes some recyclable material.” The
package is composed of four layers of dif-
ferent materials, bonded together. One of the
layers is made from the recyclable material,
but the others are not. While programs for
recycling this type of material are available
to a substantial majority of consumers, only
a few of those programs have the capability
to separate the recyclable layer from the
non-recyclable layers. Even though it is
technologically possible to separate the lay-
ers, the claim is not adequately qualified to
avoid consumer deception. An appropriately
qualified claim would be, ‘‘includes material
recyclable in the few communities that col-
lect multi-layer products.” Other examples
of adequate qualification of the claim in-
clude providing the number of communities
with programs, or the percentage of commu-
nities or the population to which programs
are available.

Example 8: A product is marketed as having
a ‘‘recyclable’ container. The product is dis-
tributed and advertised only in Missouri.
Collection sites for recycling the container
are available to a substantial majority of
Missouri residents, but are not yet available
nationally. Because programs are generally
available where the product is marketed, the
unqualified claim does not deceive con-
sumers about the limited availability of re-
cycling programs.

Example 9: A manufacturer of one-time use
photographic cameras, with dealers in a sub-
stantial majority of communities, collects
those cameras through all of its dealers.
After the exposed film is removed for proc-
essing, the manufacturer reconditions the
cameras for resale and labels them as fol-
lows: ‘“Recyclable through our dealership
network.” This claim is not deceptive, even
though the cameras are not recyclable
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through conventional curbside or drop off re-
cycling programs.

Example 10: A manufacturer of toner car-
tridges for laser printers has established a
recycling program to recover its cartridges
exclusively through its nationwide dealer-
ship network. The company advertises its
cartridges nationally as ‘‘Recyclable. Con-
tact your local dealer for details.”” The com-
pany’s dealers participating in the recovery
program are located in a significant num-
ber—but not a substantial majority—of com-
munities. The ‘‘recyclable’ claim is decep-
tive unless it contains one of the qualifiers
set forth in Example 4. If participating deal-
ers are located in only a few communities,
the claim should be qualified as indicated in
Example 6.

Example 11: An aluminum beverage can
bears the statement ‘‘Please Recycle.” This
statement is likely to convey to consumers
that the package is recyclable. Because col-
lection sites for recycling aluminum bev-
erage cans are available to a substantial ma-
jority of consumers or communities, the
claim does not need to be qualified to indi-
cate the limited availability of recycling
programs.

(e) Recycled content. (1) A recycled
content claim may be made only for
materials that have been recovered or
otherwise diverted from the solid waste
stream, either during the manufac-
turing process (pre-consumer), or after
consumer use (post-consumer). To the
extent the source of recycled content
includes pre-consumer material, the
manufacturer or advertiser must have
substantiation for concluding that the
pre-consumer material would other-
wise have entered the solid waste
stream. In asserting a recycled content
claim, distinctions may be made be-
tween pre-consumer and post-consumer
materials. Where such distinctions are
asserted, any express or implied claim
about the specific pre-consumer or
post-consumer content of a product or
package must be substantiated.

(2) It is deceptive to misrepresent, di-
rectly or by implication, that a prod-
uct or package is made of recycled ma-
terial, which includes recycled raw ma-
terial, as well as used,® reconditioned
and remanufactured components. Un-
qualified claims of recycled content
may be made if the entire product or

5The term ‘‘used” refers to parts that are

not new and that have not undergone any
type of remanufacturing and/or recondi-
tioning.

197



§260.7

package, excluding minor, incidental
components, is made from recycled ma-
terial. For products or packages that
are only partially made of recycled ma-
terial, a recycled claim should be ade-
quately qualified to avoid consumer de-
ception about the amount, by weight,
of recycled content in the finished
product or package. Additionally, for
products that contain used, recondi-
tioned or remanufactured components,
a recycled claim should be adequately
qualified to avoid consumer deception
about the nature of such components.
No such qualification would be nec-
essary in cases where it would be clear
to consumers from the context that a
product’s recycled content consists of
used, reconditioned or remanufactured
components.

Example 1: A manufacturer routinely col-
lects spilled raw material and scraps left
over from the original manufacturing proc-
ess. After a minimal amount of reprocessing,
the manufacturer combines the spills and
scraps with virgin material for use in further
production of the same product. A claim that
the product contains recycled material is de-
ceptive since the spills and scraps to which
the claim refers are normally reused by in-
dustry within the original manufacturing
process, and would not normally have en-
tered the waste stream.

Example 2: A manufacturer purchases ma-
terial from a firm that collects discarded
material from other manufacturers and re-
sells it. All of the material was diverted from
the solid waste stream and is not normally
reused by industry within the original manu-
facturing process. The manufacturer in-
cludes the weight of this material in its cal-
culations of the recycled content of its prod-
ucts. A claim of recycled content based on
this calculation is not deceptive because, ab-
sent the purchase and reuse of this material,
it would have entered the waste stream.

Example 3: A greeting card is composed 30%
by fiber weight of paper collected from con-
sumers after use of a paper product, and 20%
by fiber weight of paper that was generated
after completion of the paper-making proc-
ess, diverted from the solid waste stream,
and otherwise would not normally have been
reused in the original manufacturing proc-
ess. The marketer of the card may claim ei-
ther that the product ‘‘contains 50% recycled
fiber,” or may identify the specific pre-con-
sumer and/or post-consumer content by stat-
ing, for example, that the product ‘‘contains
50% total recycled fiber, including 30% post-
consumer.”’

Ezxample 4: A paperboard package with 20%
recycled fiber by weight is labeled as con-
taining “20% recycled fiber.”” Some of the re-
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cycled content was composed of material
collected from consumers after use of the
original product. The rest was composed of
overrun newspaper stock never sold to cus-
tomers. The claim is not deceptive.

Example 5: A product in a multi-component
package, such as a paperboard box in a
shrink-wrapped plastic cover, indicates that
it has recycled packaging. The paperboard
box is made entirely of recycled material,
but the plastic cover is not. The claim is de-
ceptive since, without qualification, it sug-
gests that both components are recycled. A
claim limited to the paperboard box would
not be deceptive.

Example 6: A package is made from layers
of foil, plastic, and paper laminated to-
gether, although the layers are indistin-
guishable to consumers. The label claims
that ‘‘one of the three layers of this package
is made of recycled plastic.”” The plastic
layer is made entirely of recycled plastic.
The claim is not deceptive provided the recy-
cled plastic layer constitutes a significant
component of the entire package.

Example 7: A paper product is labeled as
containing ‘‘100% recycled fiber.”” The claim
is not deceptive if the advertiser can sub-
stantiate the conclusion that 100% by weight
of the fiber in the finished product is recy-
cled.

Example 8: A frozen dinner is marketed in
a package composed of a cardboard box over
a plastic tray. The package bears the legend,
“package made from 30% recycled material.”
Each packaging component amounts to one-
half the weight of the total package. The box
is 20% recycled content by weight, while the
plastic tray is 40% recycled content by
weight. The claim is not deceptive, since the
average amount of recycled material is 30%.

Example 9: A paper greeting card is labeled
as containing 50% recycled fiber. The seller
purchases paper stock from several sources
and the amount of recycled fiber in the stock
provided by each source varies. Because the
50% figure is based on the annual weighted
average of recycled material purchased from
the sources after accounting for fiber loss
during the production process, the claim is
permissible.

Example 10: A packaged food product is la-
beled with a three-chasing-arrows symbol
without any further explanatory text as to
its meaning. By itself, the symbol is likely
to convey that the packaging is both ‘‘recy-
clable” and is made entirely from recycled
material. Unless both messages can be sub-
stantiated, the claim should be qualified as
to whether it refers to the package’s
recyclability and/or its recycled content. If a
‘“‘recyclable’ claim is being made, the label
may need to disclose the limited availability
of recycling programs for the package. If a
recycled content claim is being made and the
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packaging is not made entirely from recy-
cled material, the label should disclose the
percentage of recycled content.

Example 11: A laser printer toner cartridge
containing 25% recycled raw materials and
40% reconditioned parts is labeled ‘65% recy-
cled content; 40% from reconditioned parts.”
This claim is not deceptive.

Example 12: A store sells both new and used
sporting goods. One of the items for sale in
the store is a baseball helmet that, although
used, is no different in appearance than a
brand new item. The helmet bears an un-
qualified ‘“‘Recycled’ label. This claim is de-
ceptive because, unless evidence shows oth-
erwise, consumers could reasonably believe
that the helmet is made of recycled raw ma-
terials, when it is in fact a used item. An ac-
ceptable claim would bear a disclosure clear-
ly stating that the helmet is used.

Example 13: A manufacturer of home elec-
tronics labels its video cassette recorders
(“VCRs”) as ‘“40% recycled.” In fact, each
VCR contains 40% reconditioned parts. This
claim is deceptive because consumers are un-
likely to know that the VCR’s recycled con-
tent consists of reconditioned parts.

Example 14: A dealer of used automotive
parts recovers a serviceable engine from a
vehicle that has been totaled. Without re-
pairing, rebuilding, remanufacturing, or in
any way altering the engine or its compo-
nents, the dealer attaches a ‘“‘Recycled’’ label
to the engine, and offers it for resale in its
used auto parts store. In this situation, an
unqualified recycled content claim is not
likely to be deceptive because consumers are
likely to understand that the engine is used
and has not undergone any rebuilding.

Example 15: An automobile parts dealer
purchases a transmission that has been re-
covered from a junked vehicle. Eighty-five
percent by weight of the transmission was
rebuilt and 15% constitutes new materials.
After rebuilding ¢ the transmission in accord-
ance with industry practices, the dealer
packages it for resale in a box labeled ‘‘Re-
built Transmission,”” or ‘“‘Rebuilt Trans-
mission (85% recycled content from rebuilt
parts),”” or “Recycled Transmission (85% re-
cycled content from rebuilt parts).”” These
claims are not likely to be deceptive.

(f) Source reduction: 1t is deceptive to
misrepresent, directly or by implica-
tion, that a product or package has

6The term ‘‘rebuilding’” means that the
dealer dismantled and reconstructed the
transmission as necessary, cleaned all of its
internal and external parts and eliminated
rust and corrosion, restored all impaired, de-
fective or substantially worn parts to a
sound condition (or replaced them if nec-
essary), and performed any operations re-
quired to put the transmission in sound
working condition.
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been reduced or is lower in weight, vol-
ume or toxicity. Source reduction
claims should be qualified to the ex-
tent necessary to avoid consumer de-
ception about the amount of the source
reduction and about the basis for any
comparison asserted.

Example 1: An ad claims that solid waste
created by disposal of the advertiser’s pack-
aging is ‘“‘now 10% less than our previous
package.” The claim is not deceptive if the
advertiser has substantiation that shows
that disposal of the current package contrib-
utes 10% less waste by weight or volume to
the solid waste stream when compared with
the immediately preceding version of the
package.

Example 2: An advertiser notes that dis-
posal of its product generates ‘10% less
waste.”” The claim is ambiguous. Depending
on contextual factors, it could be a compari-
son either to the immediately preceding
product or to a competitor’s product. The
“10% less waste’ reference is deceptive un-
less the seller clarifies which comparison is
intended and substantiates that comparison,
or substantiates both possible interpreta-
tions of the claim.

(g) Refillable: 1t is deceptive to mis-
represent, directly or by implication,
that a package is refillable. An un-
qualified refillable claim should not be
asserted unless a system is provided for
the collection and return of the pack-
age for refill or the later refill of the
package by consumers with product
subsequently sold in another package.
A package should not be marketed
with an unqualified refillable claim, if
it is up to the consumer to find new
ways to refill the package.

Example 1: A container is labeled ‘‘refill-
able x times.”” The manufacturer has the ca-
pability to refill returned containers and can
show that the container will withstand being
refilled at least x times. The manufacturer,
however, has established no collection pro-
gram. The unqualified claim is deceptive be-
cause there is no means for collection and re-
turn of the container to the manufacturer
for refill.

Example 2: A bottle of fabric softener states
that it is in a ‘‘handy refillable container.”’
The manufacturer also sells a large-sized
container that indicates that the consumer
is expected to use it to refill the smaller con-
tainer. The manufacturer sells the large-
sized container in the same market areas
where it sells the small container. The claim
is not deceptive because there is a means for
consumers to refill the smaller container
from larger containers of the same product.
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(h) Ozone safe and ozone friendly: 1t is
deceptive to misrepresent, directly or
by implication, that a product is safe
for or ‘“‘friendly’’ to the ozone layer or
the atmosphere. For example, a claim
that a product does not harm the ozone
layer is deceptive if the product con-
tains an ozone-depleting substance.

Example 1: A product is labeled ‘‘ozone
friendly.”” The claim is deceptive if the prod-
uct contains any ozone-depleting substance,
including those substances listed as Class I
or Class II chemicals in Title VI of the Clean
Air Act Amendments of 1990, Public Law 101-
549, and others subsequently designated by
EPA as ozone-depleting substances. Chemi-
cals that have been listed or designated as

Class I are chlorofluorocarbons (CFCs),
halons, carbon tetrachloride, 1,1,1-trichloro-
ethane, methyl bromide and
hydrobromofluorocarbons (HBFCs). Chemi-

cals that have been listed as Class II are
hydrochlorofluorocarbons (HCFCs).

Example 2: An aerosol air freshener is la-
beled ‘‘ozone friendly.” Some of the prod-
uct’s ingredients are volatile organic com-
pounds (VOCs) that may cause smog by con-
tributing to ground-level ozone formation.
The claim is likely to convey to consumers
that the product is safe for the atmosphere
as a whole, and is therefore, deceptive.

Example 3: The seller of an aerosol product
makes an unqualified claim that its product
‘““Contains no CFCs.” Although the product
does not contain CFCs, it does contain
HCFC-22, another ozone depleting ingre-
dient. Because the claim ‘‘Contains no
CFCs” may imply to reasonable consumers
that the product does not harm the ozone
layer, the claim is deceptive.

Example 4: A product is labeled ‘“This prod-
uct is 95% less damaging to the ozone layer
than past formulations that contained
CFCs.” The manufacturer has substituted
HCFCs for CFC-12, and can substantiate that
this substitution will result in 95% less
ozone depletion. The qualified comparative
claim is not likely to be deceptive.

[67 FR 36363, Aug. 13, 1992, as amended at 61
FR 53318, Oct. 11, 1996; 61 FR 67109, Dec. 19,
1996; 63 FR 24248, May 1, 1998]

§260.8 Environmental assessment.

(a) National Environmental Policy
Act. In accordance with section 1.83 of
the FTC’s Procedures and Rules of
Practice” and section 1501.3 of the
Council on Environmental Quality’s

716 CFR 1.83.
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regulations for implementing the pro-
cedural provisions of National Environ-
mental Policy Act, 42 U.S.C. 4321 et seq.
(1969), 8 the Commission prepared an en-
vironmental assessment when the
guides were issued in July 1992 for pur-
poses of providing sufficient evidence
and analysis to determine whether
issuing the Guides for the Use of Envi-
ronmental Marketing Claims required
preparation of an environmental im-
pact statement or a finding of no sig-
nificant impact. After careful study,
the Commission concluded that
issuance of the Guides would not have
a significant impact on the environ-
ment and that any such impact “‘would
be so uncertain that environmental
analysis would be based on specula-
tion.””? The Commission concluded
that an environmental impact state-
ment was therefore not required. The
Commission based its conclusions on
the findings in the environmental as-
sessment that issuance of the guides
would have no quantifiable environ-
mental impact because the guides are
voluntary in nature, do not preempt in-
consistent state laws, are based on the
FTC’s deception policy, and, when used
in conjunction with the Commission’s
policy of case-by-case enforcement, are
intended to aid compliance with sec-
tion 5(a) of the FTC Act as that Act ap-
plies to environmental marketing
claims.

(b) The Commission has concluded
that the modifications to the guides in
this part will not have a significant ef-
fect on the environment, for the same
reasons that the issuance of the origi-
nal guides in 1992 and the modifications
to the guides in 1996 were deemed not
to have a significant effect on the envi-
ronment. Therefore, the Commission
concludes that an environmental im-
pact statement is not required in con-
junction with the issuance of the 1998
modifications to the Guides for the Use
of Environmental Marketing Claims.

[63 FR 24251, May 1, 1998, as amended at 63
FR 24248, May 1, 1998]

840 CFR 1501.3.

916 CFR 1.83(a).
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erwise noted.

DEFINITIONS

§300.1 Terms defined.

(a) The term Act means the Wool
Products Labeling Act of 1939 (ap-
proved October 14, 1940, Public No. 850,
76th Congress, Third Session, 54 Stat.
1128, 15 U.S.C. 68 et. seq. as amended by
Pub. L. 96-242, 94 Stat. 344).

(b) The terms rule, rules, regulations
and rules and regulations mean the rules
and regulations prescribed by the Com-
mission pursuant to the Act.

(c) The term ornamentation means
any fibers or yarns imparting a visibly
discernible pattern or design to a yarn
or fabric.

(d) The term fiber trademark means a
word or words used by a person to iden-
tify a particular fiber produced or sold
by him and to distinguish it from fibers
of the same generic class produced or
sold by others. Such term shall not in-
clude any trademark, product mark,
house mark, trade name or other name
which does not identify a particular
fiber.

(e) The terms required information or
information required mean such infor-
mation as is required to be disclosed on
the required stamp, tag, label or other
means of identification under the Act
and regulations.

(f) The definitions of terms contained
in section 2 of the Act shall be applica-
ble also to such terms when used in
rules promulgated under the Act.

(g) The term United States means the
several States, the District of Colum-
bia, and the territories and possessions
of the United States.

(h) The terms mail order catalog and
mail order promotional material mean
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any materials, used in the direct sale
or direct offering for sale of wool prod-
ucts, that are disseminated to ultimate
consumers in print or by electronic
means, other than by broadcast, and
that solicit ultimate consumers to pur-
chase such wool products by mail, tele-
phone, electronic mail, or some other
method without examining the actual
product purchased.

(i) The terms label, labels, labeled, and
labeling mean the stamp, tag, label, or
other means of identification, or au-
thorized substitute therefore, required
to be on or affixed to wool products by
the Act or Regulations and on which
the information required is to appear.

(j) The terms invoice and invoice or
other paper have the meaning set forth
in §303.1(h) of this chapter.

(k) The term trimmings has the mean-
ing set forth in §303.12 of this chapter.

[29 FR 6623, May 21, 1964, as amended at 45
FR 44261, July 1, 1980; 50 FR 15105, Apr. 17,
1985; 63 FR 7516, Feb. 13, 1998]

LABELING

§300.2 General requirement.

Each and every wool product subject
to the act shall be marked by a stamp,
tag, label, or other means of identifica-
tion, in conformity with the require-
ments of the act and the rules and reg-
ulations thereunder.

§300.3 Required label information.

(a) The marking of wool products
under the Act shall be in the form of a
stamp, tag, label or other means of
identification, showing and displaying
upon the product the required informa-
tion legibly, conspicuously, and non-
deceptively. The information required
to be shown and displayed upon the
product in the stamp, tag, label, or
other mark of identification, shall be
that which is required by the Act and
the rules and regulations thereunder,
including the following:

(1) The fiber content of the product
specified in section 4(a)(2)(A) of the
Act. The generic names and percent-
ages by weight of the constituent fibers
present in the wool product, exclusive
of permissive ornamentation, shall ap-
pear on such label with any percentage
of fiber or fibers designated as ‘‘other
fiber” or ‘‘other fibers’’ as provided by
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section 4(a)(2)(A)(5) of the Act appear-
ing last.

(2) The maximum percentage of the
total weight of the wool product of any
nonfibrous loading, filling or adulter-
ating matter as prescribed by section
4(a)(2)(B) of the Act.

(3) The name or registered identifica-
tion number issued by the Commission
of the manufacturer of the wool prod-
uct or the name or registered identi-
fication number of one or more persons
subject to section 3 of the Act with re-
spect to such wool product.

(4) The name of the country where
the wool product was processed or
manufactured.

(b) In disclosing the constituent fi-
bers in information required by the Act
and regulations in this part or in any
non-required information, no fiber
present in the amount of less than 5
percent shall be designated by its ge-
neric name or fiber trademark but
shall be designated as ‘‘other fiber,”
except that the percentage of wool or
recycled wool shall always be stated, in
accordance with section 4(a)(2)(A) of
the Act. When more than one of such
fibers, other than wool or recycled
wool, are present in amounts of less
than 5 percent, they shall be des-
ignated in the aggregate as ‘‘other fi-
bers.”” Provided, however, that nothing
in this section shall prevent the disclo-
sure of any fiber present in the product
which has a clearly established and
definite functional significance when
present in the amount stated, as for ex-
ample:

€“98% wool
2% nylon.”

[29 FR 6623, May 21, 1964, as amended at 45
FR 44261, July 1, 1980; 50 FR 15105, Apr. 17,
1985; 63 FR 7516, Feb. 13, 1998]

§300.4 Registered identification num-
bers.

(a) A registered identification num-
ber assigned by the Federal Trade Com-
mission under and in accordance with
the provisions of this section may be
used upon the stamp, tag, label, or
other mark of identification required
under the Act to be affixed to a wool
product, as and for the name of the per-
son to whom such number has been as-
signed.
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(b) Any manufacturer of a wool prod-
uct or person subject to section 3 of the
Act with respect to such wool product,
residing in the United States, may
apply to the Federal Trade Commission
for a registered identification number
for use by the applicant on the stamp,
tag, label, or other mark of identifica-
tion required under the Act.

(c) Registered identification numbers
shall be used only by the person or firm
to whom they are issued, and such
numbers are not transferable or assign-
able. Registered identification numbers
shall be subject to cancellation when-
ever any such number was procured or
has been used improperly or contrary
to the requirements of the Acts admin-
istered by the Federal Trade Commis-
sion, and regulations in this part, or
when otherwise deemed necessary in
the public interest. Registered identi-
fication numbers shall be subject to
cancellation if the Commission fails to
receive prompt notification of any
change in name, business address, or
legal business status of a person or
firm to whom a registered identifica-
tion number has been assigned, by ap-
plication duly executed in the form set
out in paragraph (e) of this section, re-
flecting the current name, business ad-
dress, and legal business status of the
person or firm.

(d) Registered identification numbers
assigned under this section may be
used on labels required in labeling
products subject to the provisions of
the Fur Products Labeling Act and
Textile Fiber Products Identification
Act, and numbers previously assigned
by the Commission under such Acts
may be used as and for the required
name in labeling under this Act. When
so used by the person or firm to whom
assigned, the use of the numbers shall
be construed as identifying and binding
the applicant as fully and in all re-
spects as though assigned under the
specific Act for which it is used.

(e) The form to apply for a registered
identification number or to update in-
formation pertaining to an existing
number is found in §303.20(d) of this
chapter. The form is available upon re-
quest from the Textile Section, En-
forcement Division, Federal Trade
Commission, 600 Pennsylvania Avenue,

§300.5

NW, Washington, DC 20580, or on the
Internet at http:/www.ftc.gov.

[29 FR 6623, May 21, 1964, as amended at 48
FR 12516, Mar. 25, 1983; 63 FR 7516, Feb. 13,
1998; 63 FR 71582, Dec. 28, 1998; 656 FR 75156,
Dec. 1, 2000]

§300.5 Required label and method of
affixing.

(a) A label is required to be affixed to
each wool product and, where required,
to its package or container in a secure
manner. Such label shall be con-
spicuous and shall be of such durability
as to remain attached to the product
and its package throughout any dis-
tribution, sale, resale and until sold
and delivered to the ultimate con-
sumer.

(b) BEach wool product with a neck
must have a label disclosing the coun-
try of origin affixed to the inside cen-
ter of the neck midway between the
shoulder seams or in close proximity to
another label affixed to the inside cen-
ter of the neck. The fiber content and
RN or name of the company may be
disclosed on the same label as the
country of origin or on another con-
spicuous and readily accessible label or
labels on the inside or outside of the
garment. On all other wool products,
the required information shall be dis-
closed on a conspicuous and readily ac-
cessible label or labels on the inside or
outside of the product. The country of
origin disclosure must always appear
on the front side of the label. Other re-
quired information may appear either
on the front side or the reverse side of
a label, provided that the information
is conspicuous and readily accessible.

(¢c) In the case of hosiery products,
this section does not require affixing a
label to each hosiery product contained
in a package if, (1) such hosiery prod-
ucts are intended for sale to the ulti-
mate consumer in such package, (2)
such package has affixed to it a label
bearing the required information for
the hosiery products contained in the
package, and (3) the information on the
label affixed to the package is equally
applicable to each wool product con-
tained therein.

[60 FR 15105, Apr. 17, 1985, as amended at 63
FR 7516, Feb. 13, 1998]
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§300.6 Labels to be avoided.

Stamps, tags, labels, or other marks
of identification, which are insecurely
attached, or which in the course of of-
fering the product for sale, selling, re-
selling, transporting, marketing, or
handling incident thereto are likely to
become detached, indistinct, obliter-
ated, illegible, mutilated, inaccessible,
or inconspicuous, shall not be used.

§300.7 English language requirement.

All words, statements and other in-
formation required by or under author-
ity of the Act and the rules and regula-
tions thereunder to appear on the
stamp, tag, label, or other mark of
identification, shall appear in the
English language. If the product bears
any stamp, tag, label, or mark of iden-
tification which contains any of the re-
quired information in a language other
than English, all of the required infor-
mation shall appear both in such other
language and in the English language.

§300.8 Use of fiber trademark and ge-
neric names.

(a) Except where another name is re-
quired or permitted under the Act or
regulations, the respective common ge-
neric name of the fiber shall be used
when naming fibers in the required in-

formation; as for example, ‘‘wool,”
“recycled wool,” ‘‘cotton,” ‘‘rayon,”
“silk,” “linen,” ‘‘acetate,” ‘‘nylon,”
“polyester.”

(b) The generic names of manufac-
tured fibers as heretofore or hereafter
established in §303.7 of this part (Rule
7) of the regulations promulgated
under the Textile Fiber Products Iden-
tification Act (72 Stat. 1717; 15 U.S.C.
70) shall be used in setting forth the re-
quired fiber content information as to
wool products.

(c) A non-deceptive fiber trademark
may be used on a label in conjunction
with the generic name of the fiber to
which it relates. Where such a trade-
mark is placed on a label in conjunc-
tion with the required information, the
generic name of the fiber must appear
in immediate conjunction therewith,
and such trademark and generic name
must appear in type or lettering of
equal size and conspicuousness.

(d) Where a generic name or a fiber
trademark is used on any label, wheth-

16 CFR Ch. | (1-1-03 Edition)

er required or nonrequired, a full and
complete fiber content disclosure with
percentages shall be made on such
label in accordance with the Act and
regulations.

(e) If a fiber trademark is not used in
the required information, but is used
elsewhere on the label as nonrequired
information, the generic name of the
fiber shall accompany the fiber trade-
mark in legible and conspicuous type
or lettering the first time the trade-
mark is used.

(f) No fiber trademark or generic
name or word, coined word, symbol or
depiction which connotes or implies
any fiber trademark or generic name
shall be used on any label or elsewhere
on the product in such a manner as to
be false, deceptive, or misleading as to
fiber content, or to indicate directly or
indirectly that a wool product is com-
posed wholly or in part of a particular
fiber, when such is not the case.

(g) The term fur fiber may be used to
describe the hair or fur fiber or mix-
tures thereof of any animal or animals
other than the sheep, lamb, Angora
goat, Cashmere goat, camel, alpaca,
llama and vicuna. If the name, symbol,
or depiction of any animal producing
the hair or fur fiber is used on the
stamp, tag, label, or other means of
identification applied or affixed to the
wool product, the percentage by weight
of such hair or fur fiber in the total
fiber weight of the wool product shall
be separately stated in the required
fiber content disclosure: Provided, That
no such name, symbol or depiction
shall be used where such hair or fur
fiber is present in the amount of less
than five per centum of the total fiber
weight. No such name, symbol or depic-
tion shall be used in such a way as to
imply in any manner that a wool prod-
uct contains the fur or hair of an ani-
mal when the hair or fur fiber of such
animal is not present in the product in
the amount of five per centum or more
of the total fiber weight. The following
are examples of fiber content disclo-
sures under this paragraph:

60% Wool
40% Fur Fiber
or
60% Wool
30% Fur Fiber
10% Angora Rabbit
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or
100% Cashgora Hair

or
100% Paco-Vicuna Hair

[29 FR 6624, May 21, 1964, as amended at 45
FR 44261, July 1, 1980; 63 FR 7516, Feb. 13,
1998]

§300.9 Abbreviations, ditto marks, and
asterisks.

(a) In disclosing required informa-
tion, words or terms shall not be des-
ignated by ditto marks or appear in
footnotes referred to by asterisks or
other symbols in required information,
and shall not be abbreviated.

(b) Where the generic name of a tex-
tile fiber is required to appear in im-
mediate conjunction with a fiber trade-
mark, a disclosure of the generic name
by means of a footnote, to which ref-
erence is made by use of an asterisk or
other symbol placed next to the fiber
trademark, shall not be sufficient in
itself to constitute compliance with
the Act and regulations.

[29 FR 6624, May 21, 1964]

§300.10 Disclosure of information on
labels.

(a) Subject to the provisions of
§300.5(b), the required information may
appear on any label or labels attached
to the product, including the care label
required by 16 CFR part 423, provided
all the pertinent requirements of the
Act and regulations in this part are
met and so long as the combination of
required information and non-required
information is not misleading. All
parts of the required information shall
be set forth in such a manner as to be
clearly legible, conspicuous, and read-
ily accessible to the prospective pur-
chaser. All parts of the required fiber
content information shall appear in
type or lettering of equal size and con-
spicuousness.

(b) Subject to the provisions of §300.8,
any non-required information or rep-
resentations placed on the product
shall not minimize, detract from, or
conflict with required information and
shall not be false, deceptive, or mis-
leading.

[63 FR 7517, Feb. 13, 1998]

§300.12

§300.11 Improper methods of labeling.

The stamp, tag, label, or other mark
of identification required under the
act, or the required information con-
tained therein, shall not be minimized,
rendered obscure or inconspicuous, or
be so placed as likely to be unnoticed
or unseen by purchasers and purchaser-
consumers when the product is offered
or displayed for sale or sold to pur-
chasers or the consuming public, by
reason of, among others:

(a) Small or indistinct type.

(b) Failure to use letters and numer-
als of equal size and conspicuousness in
naming all fibers and percentages of
such fibers as required by the act.

(c) Insufficient background contrast.

(d) Crowding, intermingling, or ob-
scuring with designs, vignettes, or
other written, printed or graphic mat-
ter.

§300.12 Labeling of pairs or products
containing two or more units.

(a) Where a wool product consists of
two or more parts, units, or items of
different fiber content, a separate label
containing the required information
shall be affixed to each of such parts,
units, or items showing the required
information as to such part, unit, or
item, provided that where such parts,
units, or items, are marketed or han-
dled as a single product or ensemble
and are sold and delivered to the ulti-
mate consumer as a single product or
ensemble, the required information
may be set out on a single label in such
a manner as to separately show the
fiber composition of each part, unit, or
item.

(b) Where garments, wearing apparel,
or other wool products are marketed or
handled in pairs or ensembles of the
same fiber content, only one unit of
the pair or ensemble need be labeled
with the required information when
sold and delivered to the ultimate con-
sumer.

(c) Where parts or units of wool prod-
ucts of the types referred to in para-
graphs (a) and (b) of this section are
sold separately, such parts or units
shall be labeled with the information
required by the Act and regulations.

[29 FR 6624, May 21, 1964]
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§300.13 Name or other identification
required to appear on labels.

(a) The name required by the Act to
be used on labels shall be the name
under which the manufacturer of the
wool product or other person subject to
section 3 of the Act with respect to
such product is doing business. Trade
names, trade marks or other names
which do not constitute the name
under which such person is doing busi-
ness shall not be used for required iden-
tification purposes.

(b) Registered identification num-
bers, as provided for in §300.4 of this
part (Rule 4), may be used for identi-
fication purposes in lieu of the required
name.

[29 FR 6625, May 21, 1964]

§300.14 Substitute label requirement.

When necessary to avoid deception,
the name of any person other than the
manufacturer of the product appearing
on the stamp, tag, label, or other mark
of identification affixed to such prod-
uct shall be accompanied by appro-
priate words showing that the product
was not manufactured by such person;
as for example:

Manufactured for:
Distributed by:
Distributors

§300.15 Labeling of containers or
packaging of wool products.

When wool products are marketed
and delivered in a package which is in-
tended to remain unbroken and intact
until after delivery to the ultimate
consumer, each wool product in the
package, except hosiery, and the pack-
age shall be labeled with the required
information. If the package is trans-
parent to the extent it allows for a
clear reading of the required informa-
tion on the wool product, the package
is not required to be labeled.

[50 FR 15106, Apr. 17, 1985