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Explanation
The Code of Federal Regulations is a codification of the general and permanent
rules published in the Federal Register by the Executive departments and agencies of the Federal Government. The Code is divided into 50 titles which represent
broad areas subject to Federal regulation. Each title is divided into chapters
which usually bear the name of the issuing agency. Each chapter is further subdivided into parts covering specific regulatory areas.
Each volume of the Code is revised at least once each calendar year and issued
on a quarterly basis approximately as follows:
Title 1 through Title 16..............................................................as of January 1
Title 17 through Title 27 .................................................................as of April 1
Title 28 through Title 41 ..................................................................as of July 1
Title 42 through Title 50 .............................................................as of October 1
The appropriate revision date is printed on the cover of each volume.
LEGAL STATUS
The contents of the Federal Register are required to be judicially noticed (44
U.S.C. 1507). The Code of Federal Regulations is prima facie evidence of the text
of the original documents (44 U.S.C. 1510).
HOW TO USE THE CODE OF FEDERAL REGULATIONS
The Code of Federal Regulations is kept up to date by the individual issues
of the Federal Register. These two publications must be used together to determine the latest version of any given rule.
To determine whether a Code volume has been amended since its revision date
(in this case, January 1, 2003), consult the ‘‘List of CFR Sections Affected (LSA),’’
which is issued monthly, and the ‘‘Cumulative List of Parts Affected,’’ which
appears in the Reader Aids section of the daily Federal Register. These two lists
will identify the Federal Register page number of the latest amendment of any
given rule.
EFFECTIVE AND EXPIRATION DATES
Each volume of the Code contains amendments published in the Federal Register since the last revision of that volume of the Code. Source citations for
the regulations are referred to by volume number and page number of the Federal
Register and date of publication. Publication dates and effective dates are usually not the same and care must be exercised by the user in determining the
actual effective date. In instances where the effective date is beyond the cutoff date for the Code a note has been inserted to reflect the future effective
date. In those instances where a regulation published in the Federal Register
states a date certain for expiration, an appropriate note will be inserted following
the text.
OMB CONTROL NUMBERS
The Paperwork Reduction Act of 1980 (Pub. L. 96–511) requires Federal agencies
to display an OMB control number with their information collection request.
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Many agencies have begun publishing numerous OMB control numbers as amendments to existing regulations in the CFR. These OMB numbers are placed as
close as possible to the applicable recordkeeping or reporting requirements.
OBSOLETE PROVISIONS
Provisions that become obsolete before the revision date stated on the cover
of each volume are not carried. Code users may find the text of provisions in
effect on a given date in the past by using the appropriate numerical list of
sections affected. For the period before January 1, 2001, consult either the List
of CFR Sections Affected, 1949–1963, 1964–1972, 1973–1985, or 1986–2000, published
in 11 separate volumes. For the period beginning January 1, 2001, a ‘‘List of CFR
Sections Affected’’ is published at the end of each CFR volume.
INCORPORATION BY REFERENCE
What is incorporation by reference? Incorporation by reference was established
by statute and allows Federal agencies to meet the requirement to publish regulations in the Federal Register by referring to materials already published elsewhere. For an incorporation to be valid, the Director of the Federal Register
must approve it. The legal effect of incorporation by reference is that the material is treated as if it were published in full in the Federal Register (5 U.S.C.
552(a)). This material, like any other properly issued regulation, has the force
of law.
What is a proper incorporation by reference? The Director of the Federal Register
will approve an incorporation by reference only when the requirements of 1 CFR
part 51 are met. Some of the elements on which approval is based are:
(a) The incorporation will substantially reduce the volume of material published in the Federal Register.
(b) The matter incorporated is in fact available to the extent necessary to
afford fairness and uniformity in the administrative process.
(c) The incorporating document is drafted and submitted for publication in
accordance with 1 CFR part 51.
Properly approved incorporations by reference in this volume are listed in the
Finding Aids at the end of this volume.
What if the material incorporated by reference cannot be found? If you have any
problem locating or obtaining a copy of material listed in the Finding Aids of
this volume as an approved incorporation by reference, please contact the agency
that issued the regulation containing that incorporation. If, after contacting the
agency, you find the material is not available, please notify the Director of the
Federal Register, National Archives and Records Administration, Washington DC
20408, or call (202) 741–6010.
CFR INDEXES AND TABULAR GUIDES
A subject index to the Code of Federal Regulations is contained in a separate
volume, revised annually as of January 1, entitled CFR INDEX AND FINDING AIDS.
This volume contains the Parallel Table of Statutory Authorities and Agency
Rules (Table I). A list of CFR titles, chapters, and parts and an alphabetical
list of agencies publishing in the CFR are also included in this volume.
An index to the text of ‘‘Title 3—The President’’ is carried within that volume.
The Federal Register Index is issued monthly in cumulative form. This index
is based on a consolidation of the ‘‘Contents’’ entries in the daily Federal Register.
A List of CFR Sections Affected (LSA) is published monthly, keyed to the
revision dates of the 50 CFR titles.
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REPUBLICATION OF MATERIAL
There are no restrictions on the republication of material appearing in the
Code of Federal Regulations.
INQUIRIES
For a legal interpretation or explanation of any regulation in this volume,
contact the issuing agency. The issuing agency’s name appears at the top of
odd–numbered pages.
For inquiries concerning CFR reference assistance, call 202–741–6000 or write
to the Director, Office of the Federal Register, National Archives and Records
Administration, Washington, DC 20408 or e-mail info@fedreg.nara.gov.
SALES
The Government Printing Office (GPO) processes all sales and distribution of
the CFR. For payment by credit card, call toll free, 866–512–1800 or DC area, 202–
512–1800, M–F, 8 a.m. to 4 p.m. e.s.t. or fax your order to 202–512–2250, 24 hours
a day. For payment by check, write to the Superintendent of Documents, Attn:
New Orders, P.O. Box 371954, Pittsburgh, PA 15250–7954. For GPO Customer Service call 202–512–1803.
ELECTRONIC SERVICES
The full text of the Code of Federal Regulations, The United States Government Manual, the Federal Register, Public Laws, Public Papers, Weekly Compilation of Presidential Documents and the Privacy Act Compilation are available
in electronic format at www.access.gpo.gov/nara (‘‘GPO Access’’). For more information, contact Electronic Information Dissemination Services, U.S. Government Printing Office. Phone 202–512–1530, or 888–293–6498 (toll–free). E–mail,
gpoaccess@gpo.gov.
The Office of the Federal Register also offers a free service on the National
Archives and Records Administration’s (NARA) World Wide Web site for public
law numbers, Federal Register finding aids, and related information. Connect
to NARA’s web site at www.nara.gov/fedreg. The NARA site also contains links
to GPO Access.
RAYMOND A. MOSLEY,
Director,
Office of the Federal Register.
January 1, 2003.
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THIS TITLE
Title 12—BANKS AND BANKING is composed of seven volumes. The parts in these
volumes are arranged in the following order: parts 1–199, 200–219, 220–299, 300–499,
500–599, part 600–899, and 900–end. The first volume containing parts 1–199 is comprised of chapter I—Comptroller of the Currency, Department of the Treasury.
The second and third volumes containing parts 200–299 are comprised of chapter
II—Federal Reserve System. The fourth volume containing parts 300–499 is comprised of chapter III—Federal Deposit Insurance Corporation and chapter IV—
Export-Import Bank of the United States. The fifth volume containing parts 500–
599 is comprised of chapter V—Office of Thrift Supervision, Department of the
Treasury. The sixth volume containing parts 600–899 is comprised of chapter VI—
Farm Credit Administration, chapter VII—National Credit Union Administration,
chapter VIII—Federal Financing Bank. The seventh volume containing part 900–
end is comprised of chapter IX—Federal Housing Finance Board, chapter XI—
Federal Financial Institutions Examination Council, chapter XIV—Farm Credit
System Insurance Corporation, chapter XV—Department of the Treasury, chapter
XVII—Office of Federal Housing Enterprise Oversight, Department of Housing
and Urban Development and chapter XVIII—Community Development Financial
Institutions Fund, Department of the Treasury. The contents of these volumes
represent all of the current regulations codified under this title of the CFR as
of January 1, 2003.
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SUBCHAPTER A—GENERAL DEFINITIONS
sociate pursuant to part 926 of this
chapter.
Member means an institution that has
been approved for membership in a
Bank and has purchased capital stock
in the Bank in accordance with §§ 925.20
or 925.24(b) of this chapter.
Office of Finance or OF means the Office of Finance, a joint office of the
Banks referred to in section 2B of the
Act (12 U.S.C. 1422b) and established
under part 985 of this chapter.
Resolution Funding Corporation or
REFCORP means the Resolution Funding Corporation established by section
21B of the Act (12 U.S.C. 1441b) and addressed in parts 996 and 997 of this
chapter.
Secretary to the Board means the Executive Secretary to the Board of Directors, an officer within the Office of
the Managing Director of the Finance
Board.

PART 900—GENERAL DEFINITIONS
APPLYING TO ALL FINANCE
BOARD REGULATIONS
Sec.
900.1 Basic terms relating to the Finance
Board, the Bank System and related entities.
900.2 Terms relating to Bank operations,
mission and supervision.
900.3 Terms relating to other entities and
concepts used throughout 12 CFR chapter
IX.
AUTHORITY: 12 U.S.C. 1422b(a).
SOURCE: 67 FR 12842, Mar. 20, 2002, unless
otherwise amended.

§ 900.1 Basic terms relating to the Finance Board, the Bank System and
related entities.
As used throughout this chapter, the
following basic terms relating to the
Finance Board, the Bank System and
related entities have the meanings set
forth below, unless otherwise indicated
in a particular subchapter, part, section, or paragraph:
Act means the Federal Home Loan
Bank Act, as amended (12 U.S.C. 1421
through 1449).
Bank, written in title case, means a
Federal Home Loan Bank established
under section 12 of the Act (12 U.S.C.
1432).
Bank System means the Federal Home
Loan Bank System, consisting of the 12
Banks and the Office of Finance.
Board of Directors, written in title
case, means the Board of Directors of
the Federal Housing Finance Board;
the term board of directors, written in
lower case, has the meaning indicated
in context.
Chairperson means the Chairperson of
the Board of Directors of the Finance
Board.
Finance Board means the Federal
Housing Finance Board established by
section 2A of the Act (12 U.S.C. 1422a).
Financing Corporation or FICO means
the Financing Corporation established
and supervised by the Finance Board
under section 21 of the Act (12 U.S.C.
1441) and part 995 of this chapter.
Housing associate means an entity
that has been approved as a housing as-

§ 900.2 Terms relating to Bank operations, mission and supervision.
As used throughout this chapter, the
following terms relating to Bank operations, mission and supervision have
the meanings set forth below, unless
otherwise indicated in a particular subchapter, part, section or paragraph:
Acquired member assets or AMA means
those assets that may be acquired by a
Bank under part 955 of this chapter.
Advance means a loan from a Bank
that is:
(1) Provided pursuant to a written
agreement;
(2) Supported by a note or other written evidence of the borrower’s obligation; and
(3) Fully secured by collateral in accordance with the Act and part 950 of
this chapter.
Affordable Housing Program or AHP
means the Affordable Housing Program, the CICA program that each
Bank is required to establish pursuant
to section 10(j) of the Act (12 U.S.C.
1430(j)) and part 951 of this chapter.
Capital plan means the capital structure plan required for each Bank by
section 6(b) of the Act, as amended (12
U.S.C. 1426(b)), and part 933 of this
chapter, as approved by the Finance
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§ 900.3

12 CFR Ch. IX (1–1–03 Edition)

Board, unless the context of the regulation refers to the capital plan prior to
its approval by the Finance Board.
CIP means the Community Investment Program, an advance program
under CICA required to be offered pursuant to section 10(i) of the Act (12
U.S.C. 1430(i)).
Community Investment Cash Advance
or CICA means any advance made
through a program offered by a Bank
under section 10 of the Act (12 U.S.C.
1430) and parts 951 and 952 of this chapter to provide funding for targeted
community lending and affordable
housing, including advances made
under a Bank’s Rural Development
Funding (RDF) program, offered under
section 10(j)(10) of the Act (12 U.S.C.
1430(j)(10)); a Bank’s Urban Development Funding (UDF) program, offered
under section 10(j)(10) of the Act (12
U.S.C. 1430(j)(10)); a Bank’s Affordable
Housing Program (AHP), offered under
section 10(j) of the Act (12 U.S.C.
1430(j)); a Bank’s Community Investment Program (CIP), offered under section 10(i) of the Act (12 U.S.C. 1430(i));
or any other program offered by a
Bank that meets the requirements of
part 952 of this chapter.
Community lending means providing
financing for economic development
projects for targeted beneficiaries, and,
for community financial institutions
(as defined in § 925.1 of this chapter),
purchasing or funding small business
loans, small farm loans or small agribusiness loans (as defined in § 950.1 of
this chapter).
Consolidated obligation or CO means
any bond, debenture, or note authorized under part 966 of this chapter to be
issued jointly by the Banks pursuant to
section 11(a) of the Act, as amended (12
U.S.C. 1431(a)), or any bond or note
issued by the Finance Board on behalf
of all Banks pursuant to section 11(c)
of the Act (12 U.S.C. 1431(c)), on which
the Banks are jointly and severally liable.
Financial Management Policy or FMP
means the Financial Management Policy For The Federal Home Loan Bank
System approved by the Finance Board
pursuant to Finance Board Resolution
No. 96–45 (July 3, 1996), as amended by
Finance Board Resolution No. 96–90
(Dec. 6, 1996), Finance Board Resolu-

tion No. 97–05 (Jan. 14, 1997), and Finance Board Resolution No. 97–86 (Dec.
17, 1997).
§ 900.3 Terms relating to other entities
and concepts used throughout 12
CFR chapter IX.
As used throughout this chapter, the
following terms relating to other entities and concepts used throughout 12
CFR chapter IX have the meanings set
forth below, unless otherwise indicated
in a particular subchapter, part, section or paragraph:
Appropriate Federal banking agency
has the meaning set forth in section
3(q) of the Federal Deposit Insurance
Act (12 U.S.C. 1813(q)) and, for federally-insured credit unions, means the
NCUA.
Appropriate state regulator means any
state officer, agency, supervisor or
other entity that has regulatory authority over, or is empowered to institute enforcement action against, a particular institution.
Fannie Mae means the Federal National Mortgage Association established under authority of the Federal
National Mortgage Association Charter
Act (12 U.S.C. 1716, et seq.).
FDIC means the Federal Deposit Insurance Corporation.
FRB means the Board of Governors of
the Federal Reserve System.
Freddie Mac means the Federal Home
Loan Mortgage Corporation established
under authority of the Federal Home
Loan Mortgage Corporation Act (12
U.S.C. 1451, et seq.).
Generally Accepted Accounting Principles or GAAP means accounting principles generally accepted in the United
States.
Ginnie Mae means the Government
National Mortgage Association established under authority of the Federal
National Mortgage Association Charter
Act (12 U.S.C. 1716, et seq.).
HUD means the United States Department of Housing and Urban Development.
NCUA means the National Credit
Union Administration.
NRSRO means a credit rating organization regarded as a Nationally Recognized Statistical Rating Organization
by the Securities and Exchange Commission.
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Federal Housing Finance Board

§ 900.3

OCC means the Office of the Comptroller of the Currency.
OTS means the Office of Thrift Supervision.
SBIC means a small business investment company formed pursuant to section 301 of the Small Business Investment Act (15 U.S.C. 681).

State means a state of the United
States, American Samoa, the Commonwealth of the Northern Mariana Islands, the District of Columbia, Guam,
Puerto Rico, or the United States Virgin Islands.
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SUBCHAPTER B—FEDERAL HOUSING FINANCE BOARD
ORGANIZATION AND OPERATIONS
Directors. The heads of the various administrative units, called offices, are
also called Directors.
(c) The Finance Board administers
the Act and is authorized to issue
rules, regulations and orders affecting
the Bank System. The Finance Board
performs all such duties and responsibilities as may be required by statute. As required by section 302(b)(2) of
the Federal National Mortgage Association Charter Act (12 U.S.C. 1717(b)),
it also conducts a monthly survey of
all major lenders to calculate a national average for interest rates on
mortgages for one-family homes, on behalf of the Fannie Mae. As required by
section 305(b) of the Federal Home
Loan Mortgage Corporation Act (12
U.S.C. 1454(b)), it conducts a similar
survey for the Freddie Mac.

PART 905—DESCRIPTION OF
ORGANIZATION AND FUNCTIONS
Subpart A—Functions and Responsibilities
of Finance Board
Sec.
905.1 [Reserved]
905.2 General statement and statutory authority.
905.3 Location and business hours.
905.4 Duties of the Finance Board.
APPENDIX A TO SUBPART A OF PART 905—FEDERAL HOME LOAN BANKS

Subpart B—General Organization
905.10 Board of Directors.
905.11 Chairperson.
905.12 Office of the Managing Director.
905.13 Office of Policy.
905.14 Office of Supervision.
905.15 Office of General Counsel.
905.16 Office of Inspector General.
905.17 Office of Congressional Affairs.
905.18 Office of Public Affairs.
905.19 Office of Resource Management.

[56 FR 67155, Dec. 30, 1991, as amended at 65
FR 8256, Feb. 18, 2000; 67 FR 12843, Mar. 20,
2002]

§ 905.3

Subpart C—Miscellaneous
905.25 Forms.
905.26 Official logo and seal.
AUTHORITY: 5 U.S.C. 552; 12 U.S.C. 1422b(a),
1423.
SOURCE: 56 FR 67155, Dec. 30, 1991, unless
otherwise noted. Redesignated at 65 FR 8256,
Feb. 18, 2000.

§ 905.4

Subpart A—Functions and
Responsibilities of Finance Board
§ 905.1

Location and business hours.

(a) Location. All office units of the
Finance Board are located at 1777 F
Street, NW., Washington, DC 20006.
(b) Hours of operation. The regular
hours of operation of the Finance
Board are from 8:30 a.m. to 5:30 p.m.,
Monday through Friday.
Duties of the Finance Board.

(a) Bank System. The Finance Board
supervises and regulates the Banks and
the Office of Finance. Specifically, its
duties are:
(1) To ensure that the Banks operate
in a safe and sound manner;
(2) To supervise all business operations of the Banks, which may include:
(i) Prescribing conditions upon which
Banks may advance funds to their
members and housing associates;
(ii) Prescribing rules and conditions
under which a Bank may borrow funds,
pay interest on those funds, or issue
obligations;
(iii) Requiring examinations of the
Banks; and

[Reserved]

§ 905.2 General statement and statutory authority.
(a) The Finance Board is an independent, executive agency in the Federal Government, responsible for regulating the Bank System. It is funded
through assessments levied upon the
Banks. These funds are not considered
Government Funds or appropriated
monies. The Finance Board is governed
by a five-member Board of Directors
and administered by a full-time staff.
(b) The members of the Board of Directors are individually referred to as
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Federal Housing Finance Board

§ 905.10
FEDERAL HOME LOAN BANK DISTRICT 7

(iv) Appointing the public interest
members of the boards of directors of
the Banks;
(3) To ensure that the Banks fulfill
their housing finance and community
lending mission;
(4) To ensure that the Banks remain
adequately capitalized; and
(5) To ensure that the Banks are able
to raise funds in the capital markets.
(b) Financing Corporation. The Finance Board also oversees the operations of the Financing Corporation,
including its issuance of obligations.

(Illinois, Wisconsin)
Federal Home Loan Bank of Chicago
111 East Wacker Drive, Suite 700, Chicago, IL
60601
FEDERAL HOME LOAN BANK DISTRICT 8
(Iowa, Minnesota, Missouri, North Dakota,
South Dakota)
Federal Home Loan Bank of Des Moines
907 Walnut Street, Des Moines, IA 50309
FEDERAL HOME LOAN BANK DISTRICT 9

[67 FR 12843, Mar. 20, 2002]

(Arkansas, Louisiana, Mississippi, New Mexico, Texas)

APPENDIX A TO SUBPART A OF PART
905—FEDERAL HOME LOAN BANKS

Federal Home Loan Bank of Dallas

FEDERAL HOME LOAN BANK DISTRICT 1

5605 North MacArthur Boulevard, Irving, TX
75038

(Connecticut, Maine, Massachusetts, New
Hampshire, Rhode Island, Vermont)

FEDERAL HOME LOAN BANK DISTRICT 10
(Colorado, Kansas, Nebraska, Oklahoma)

Federal Home Loan Bank of Boston

Federal Home Loan Bank of Topeka

One Financial Center, 20th Floor, Boston,
MA 02111

Townsite Plaza Two, 120 East Sixth Street,
Topeka, KS 66603

FEDERAL HOME LOAN BANK DISTRICT 2

FEDERAL HOME LOAN BANK DISTRICT 11

(New Jersey, New York, Puerto Rico, Virgin
Islands)

(Arizona, California, Nevada)

Federal Home Loan Bank of New York

Federal Home Loan Bank of San Francisco

200 Park Avenue, New York, NY 10166–4193

600 California Street, San Francisco, CA
94108

FEDERAL HOME LOAN BANK DISTRICT 3

FEDERAL HOME LOAN BANK DISTRICT 12

(Delaware, Pennsylvania, West Virginia)

(Alaska, American Samoa, the Commonwealth of the Northern Mariana Islands,
Guam, Hawaii, Idaho, Montana, Oregon,
Utah, Washington, Wyoming)

Federal Home Loan Bank of Pittsburgh
601 Grant Street, Pittsburgh, PA 15219–4455
FEDERAL HOME LOAN BANK DISTRICT 4

Federal Home Loan Bank of Seattle

(Alabama, District of Columbia, Florida,
Georgia, Maryland, North Carolina, South
Carolina, Virginia)

1501 Fourth Avenue, 19th Floor, Seattle, WA
98101–1693
[56 FR 67155, Dec. 30, 1991, as amended at 63
FR 3455, Jan. 23, 1998; 67 FR 12843, Mar. 20,
2002]

Federal Home Loan Bank of Atlanta
1475 Peachtree Street, NE., Atlanta, GA 30309
FEDERAL HOME LOAN BANK DISTRICT 5

Subpart B—General Organization

(Kentucky, Ohio, Tennessee)

§ 905.10 Board of Directors.
The Board of Directors consists of
five members (‘‘Directors’’). Four Directors are appointed by the President,
with the advice and consent of the Senate, for seven-year terms. The fifth Director, the Secretary of Housing and
Urban Development, is an ex officio Director. Not more than three Directors
may belong to the same political party.

Federal Home Loan Bank of Cincinnati
221 East Fourth Street, Suite 1000, Cincinnati, OH 45201–0598
FEDERAL HOME LOAN BANK DISTRICT 6
(Indiana, Michigan)
Federal Home Loan Bank of Indianapolis
8250 Woodfield Crossing Boulevard, Indianapolis, IN 46240
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By law, the four appointed Directors
must have backgrounds in housing finance or a demonstrated commitment
to providing specialized housing credit,
and one such Director must have a
background with an organization with
a two-year record of representing consumer or community interests on either banking services, credit needs, financial consumer protection or housing. The Board of Directors sets agency
policy and issues resolutions, rules,
regulations and orders, as necessary.

and is responsible for the official seals
of the Finance Board. This division
also is responsible for the agency’s
Freedom of Information Act, Privacy
Act, and Records Management Programs. The Executive Secretary is the
primary liaison with the Office of the
Federal Register.
(c) The District Banks Secretariat is
a division within the Office of the Managing Director responsible for administering the election of directors of the
Banks and for maintaining records on
each of the Banks’ policies and marketing activities.

§ 905.11 Chairperson.
The President designates one appointed Director as Chairperson of the
Board of Directors, who presides over
the meetings of the Board of Directors.
The Board of Directors has delegated,
by resolution, the responsibility of
overall management and organizational or personnel administration of
the Finance Board to the Chairperson.

[61 FR 68129, Dec. 27, 1996]

§ 905.13

Office of Policy.

(a) The Office of Policy coordinates
the Finance Board’s policy development activities and provides advice to
the Chairperson and the Board of Directors on the economic, financial,
housing and community and economic
development, and competitive environments in which the Bank System and
its members operate. The responsibilities of the Office of Policy include:
(1) Analysis and modeling of the financial performance of the Banks;
(2) Collection and analysis of financial data in order to prepare the Bank
System’s annual combined financial reports and other periodic reports on
Bank System operations;
(3) Collection and analysis of data on
the housing and community and economic development activities of the
Banks;
(4) Analysis of the Banks’ performance under the Affordable Housing Program and the Community Investment
Program;
(5) Analysis of policy issues arising
under the Affordable Housing Program
and the Community Investment Program;
(6) Preparation of the Monthly Survey of Rates and Terms of Conventional One-Family Nonfarm Mortgage
Loans and determination of the conforming loan limit for Federal National Mortgage Association (Fannie
Mae) and Federal Home Loan Mortgage
Corporation (Freddie Mac) purchases
and guarantees; and
(7) Review of the Banks’ quarterly
dividend recommendations.

§ 905.12 Office of the Managing Director.
(a) The Managing Director is the Finance Board’s chief operating officer.
By order of the Chairperson, the Managing Director has been delegated the
authority and power necessary and
convenient to effect the day-to-day
management, functioning, and organization of the Finance Board, including
the authority to appoint, remove, promote, direct, set compensation for, and
pay Finance Board personnel. The
Managing Director is authorized to
execute documents on behalf of the
Board of Directors, including regulations, resolutions, or orders duly
passed by the Board of Directors. The
Managing Director is also the Finance
Board’s Chief Information Officer.
(b) The Executive Secretariat is a division within the Office of the Managing Director. The Executive Secretary is the recording officer for the
Board of Directors and is responsible
for maintaining the Finance Board’s
records, including copies of all resolutions and rules adopted by the Board of
Directors and orders issued by the
Chairperson. The Executive Secretary
also is responsible for the preparation
and maintenance of the minutes or
other records of all official actions and
proceedings of the Board of Directors,
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(b) The Office of Policy is the Finance Board’s primary liaison with the
Banks’ Chief Financial Officers concerning financial management issues,
the Banks’ Community Investment Officers concerning community and economic development, the Banks’ Advisory Councils concerning Bank System
support of affordable housing, and the
Bank System’s fiscal agent, the Office
of Finance. It prepares the annual reports to Congress and to the Banks’
Advisory Councils concerning Bank
System support for low-income housing
and community development.

and regulations. The Office of General
Counsel prepares all legal documents
on behalf of the Finance Board and prepares opinions, regulations, and memoranda of law. It represents the Finance
Board in all administrative adjudicatory proceedings before the Board of
Directors. The Chairman appoints the
Finance Board’s Designated Agency
Ethics Official from the staff of the Office of General Counsel.
[61 FR 68130, Dec. 27, 1996]

§ 905.16 Office of Inspector General.
The Inspector General is subject to,
and operates under, the provisions of
the Inspector General Act of 1978, as
amended (5 U.S.C. app. 3). The Inspector General reports to and is under the
general supervision of the Chairperson.
The Inspector General’s responsibilities under the Inspector General Act
include providing policy direction for,
and conducting, supervising, and coordinating audits and investigations
relating to the programs and operations of the Finance Board, and recommending policies for promoting
economy and efficiency in the administration of, or preventing and detecting
fraud and abuse in, the Finance Board’s
programs and operations. The Inspector General prepares and furnishes to
the Chairman for transmittal to the
Congress semiannual reports on the activities of the Office of Inspector General.

[61 FR 68130, Dec. 27, 1996]

§ 905.14 Office of Supervision.
The Office of Supervision oversees
the Banks, the Office of Finance and
the Financing Corporation to ensure
that they operate in a financially safe
and sound manner, that the Banks are
carrying out their housing and community and economic development finance mission and are in compliance
with applicable statutes and regulations, as well as Finance Board policies
and orders. The responsibilities of the
Office of Supervision include:
(a) The conduct of examinations, at
least annually, of the Banks, the Office
of Finance and the Financing Corporation and the furnishing of reports
thereon to the Chairpersons of their
Boards of Directors;
(b) The follow-up and resolution of
outstanding examination issues;
(c) Liaison with each Bank’s audit
committee and the review and evaluation of the work of each Bank’s internal audit staff;
(d) The monitoring of Bank and Bank
System interest rate risk, financial
trends and mission-related activities;
and
(e) The review of Community Support
Statements of Bank System members.

[61 FR 68130, Dec. 27, 1996]

§ 905.17 Office of Congressional Affairs.
The Office of Congressional Affairs is
responsible for ensuring the effective
coordination and communication with
the Congress and interest groups, and
for briefing the Chairperson, the other
Directors, and the Managing Director,
on legislative issues before Congress
pertaining to the Finance Board, the
Bank System, and the Financing Corporation.

[61 FR 68130, Dec. 27, 1996, as amended at 65
FR 8256, 8257, Feb. 18, 2000]

§ 905.15 Office of General Counsel.
The General Counsel is the chief
legal officer of the Finance Board. The
Office of General Counsel provides advice to the Board of Directors, the
Chairperson, and other Finance Board
officials, on interpretations of statutes

[61 FR 68130, Dec. 27, 1996]

§ 905.18 Office of Public Affairs.
The Office of Public Affairs is responsible for the dissemination of information about the Finance Board to the
public and the news media. The Office
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of Public Affairs is the Finance Board’s
primary liaison with news reporters. It
also responds to general inquiries
about the activities of the Finance
Board.

90–T04—Local Travel Claim.

[61 FR 68130, Dec. 27, 1996]

§ 905.26

[60 FR 49199, Sept. 22, 1995, as amended at 63
FR 65687, Nov. 30, 1998; 65 FR 8257, Feb. 18,
2000. Redesignated and amended at 67 FR
12843, Mar. 20, 2002]

Official logo and seal.

This section describes and displays
the logo adopted by the Board of Directors as the official symbol representing
the Finance Board. It is displayed on
correspondence and selected documents. This logo also serves as the official seal used to certify and authenticate official documents of the Board
of Directors.
(a) Description. The logo is a disc with
its center consisting of three polygons
arranged in an irregular line partially
overlapping—each polygon drawn in a
manner resembling a silhouette of a
pitched roof house and with distinctive
eaves under its roof—encircled by a
designation scroll having an outer and
inner border of plain heavy lines and
containing the words ‘‘FEDERAL
HOUSING FINANCE BOARD’’ in capital letters with serifs, with two
mullets on the extreme left and right
of the scroll.
(b) Display. The Finance Board’s official seal and logo appears below:

§ 905.19 Office of Resource Management.
The Office of Resource Management
advises the Chairperson and the Board
of Directors on internal agency management and organization and provides
support services to the agency and to
individual employees. The responsibilities of the Office of Resource Management include:
(a) Developing and managing agency
policies and procedures governing employment and personnel action requirements, compensation and agency payroll requirements, travel, awards, insurance, retirement benefits, and other
employee benefits;
(b) Providing support for all facility
and supply requirements;
(c) Agency procurement and contracting programs;
(d) Agency financial management,
budgeting and accounting; and
(e) Coordinating the design, programming, operation, and maintenance of
the Finance Board’s electronic data
systems.
[61 FR 68130, Dec. 27, 1996]

Subpart C—Miscellaneous
§ 905.25

Forms.

The following forms are available at
the Finance Board headquarters facility and shall be used for the purpose indicated:
FORM

[67 FR 12843, Mar. 20, 2002]

10–91—Monthly Survey of Rates and Terms
on Conventional 1 Family Nonfarm Mortgage Loans.
9102—Certificate of Nomination, Election of
Federal Home Loan Bank Directors.
9103—Election Ballot, Election of Federal
Home Loan Bank Directors.
A–1—Appointive Director Candidates—Personal Certification and Disclosure Form.
E–1—Elective Director Nominees—Personal
Certification and Disclosure Form.

PART 906—OPERATIONS
Sec.
906.1 Definitions.
906.2 Assessments on the Banks.
906.3 Monthly interest rate survey.
906.4 Schedule of charges for agency services.
906.5 Minority Contractors Outreach Program.
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§ 906.3

AUTHORITY: 12 U.S.C. 1422b and 1438(b).

the semiannual assessments it imposes
on the Banks by any amount it determines is remaining from previous semiannual assessments. The Finance
Board shall promptly notify each Bank
president in writing of the amount on
any assessment.
(3) Each Bank shall pay a pro rata
share of the semiannual assessments
imposed under paragraph (b)(2) of this
section. The Finance Board shall calculate each Bank’s pro rata share based
on the ratio between the total paid-in
value of the Bank’s capital stock and
the aggregate total paid-in value of the
capital stock of every Bank. The Finance Board shall promptly notify each
Bank in writing of the amount of its
pro rata share of any semiannual assessment.
(4) Unless otherwise instructed in
writing by the Finance Board, each
Bank shall pay to the Finance Board
its pro rata share of an assessment in
equal monthly installments during the
semiannual period covered by the assessment.

SOURCE: 58 FR 19195, Apr. 13, 1993, unless
otherwise noted. Redesignated at 65 FR 8256,
Feb. 18, 2000.

§ 906.1 Definitions.
As used in this part:
Business means an enterprise, including a firm, corporation, joint stock
company, partnership, joint venture or
association that engages in commercial activity on a regular basis.
Minority means:
(1) A male person or persons classified as either an African-American, a
Native-American, a Hispanic-American, or an Asian-American; or
(2) A female person or persons regardless of ethnic or racial classification.
Minority-owned entity means a business that is:
(1) Owned or controlled by any combination of African-Americans, NativeAmericans,
Hispanic-Americans
or
Asian-Americans, regardless of gender,
where such ownership or control includes the management of the daily
business operations; or
(2) Owned or controlled by female
persons, regardless of ethnic origin,
where such ownership or control includes the management of its daily
business operations.

[62 FR 35949, July 3, 1997, as amended at 67
FR 12844, Mar. 20, 2002]

§ 906.3

Monthly interest rate survey.

The Finance Board conducts its
Monthly Survey of Rates and Terms on
Conventional
One-Family
Nonfarm
Mortgage Loans in the following manner:
(a) Initial survey. Each month, the Finance Board samples approximately
1,000 mortgage lenders (savings and
loan associations, savings banks, commercial banks, and mortgage loan companies) and asks them to report the
terms and conditions on all conventional mortgages (not federally insured
or guaranteed) used to purchase singlefamily homes that each such lender
closes during the last five working
days of the month. In most cases, the
information is reported electronically
in a format similar to Finance Board
Form FHFB 10–91. The data is weighted
so that the pattern of weighted responses matches the actual pattern of
mortgage originations by lender type
and by region. The Finance Board tabulates the data and publishes standard
data tables late in the following
month.

[58 FR 19195, Apr. 13, 1993, as amended at 65
FR 8257, Feb. 18, 2000; 67 FR 12844, Mar. 20,
2002]

§ 906.2 Assessments on the Banks.
(a) Assessment authority. The Finance
Board may impose a semiannual assessment on the Banks in an aggregate
amount the Finance Board determines
is sufficient to provide for the payment
of its estimated expenses for the period
for which it makes such assessment.
(b) Assessment procedure. (1) At or
near the end of each fiscal year, the Finance Board shall approve an annual
budget of Finance Board expenses for
the next fiscal year. The Finance Board
shall promptly provide a copy of the
approved budget to each Bank president.
(2) The Finance Board shall assess
the Banks semiannually in an aggregate amount it determines is sufficient
to pay the expenses approved under
paragraph (b)(1) of this section. The Finance Board shall offset the amount of
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suant to paragraph (a) of this section, is used
to compile the Finance Board’s adjustablerate mortgage index, entitled the ‘‘National
Average Contract Mortgage Rate for the
Purchase of Previously Occupied Homes by
Combined Lenders.’’ This index is the successor to the index maintained by the former
Federal Home Loan Bank Board and is used
for determining the movement of the interest rate on renegotiable-rate mortgages and
on some other adjustable-rate mortgages.

(b) Adjustable-rate mortgage index. The
weighted data, tabulated and published
pursuant to paragraph (a) of this section, is used to compile the Finance
Board’s
adjustable-rate
mortgage
index, entitled the ‘‘National Average
Contract Mortgage Rate for the Purchase of Previously Occupied Homes by
Combined Lenders.’’ This index is the
successor to the index maintained by
the former Federal Home Loan Bank
Board and is used for determining the
movement of the interest rate on the
renegotiable-rate mortgages and on
some other adjustable-rate mortgages.
(c) Means of survey. The Finance
Board collects the data for the compilation of the indices described in this
section by contract. Pursuant to such
contract, a Finance Board form, entitled ‘‘Monthly Survey of Rates and
Terms on Conventional One-Family
Nonfarm Mortgage Loans’’ (FHFB
Form 10–91), is distributed to selected
lending institutions. The data is collected, compiled and processed, and the
completed survey results are forwarded
to the Finance Board for tabulation
and distribution.

§ 906.4 Schedule of charges for agency
services.
(a) Authority. Section 9701 of title 31,
United States Code (31 U.S.C. 9701), directs government agencies to charge a
fee for any special service provided to a
selected segment of the public that
makes use of such special service. The
Office of Management and Budget’s
Circular A–25 contains guidelines for
agencies to follow when promulgating
regulations for such user fee charges.
This section implements that authority.
(b) ARM Index special programming
service. (1) The Finance Board develops
and makes available special tabulations of its monthly interest rate survey data for individual users, upon request.
(2) Each request for a specialized interest rate survey must be made in
writing to the Finance Board.
(3) The fee for such special service is
a $100 per hour for the analyst’s time,
with a minimum charge of $100, prepaid, to accompany the written request.

[58 FR 19195, Apr. 13, 1993, as amended at 65
FR 8257, Feb. 18, 2000]
EFFECTIVE DATE NOTE: At 67 FR 78961, Dec.
27, 2002, § 906.3 was revised, effective Jan. 27,
2003. For the convenience of the user, the revised text is set forth as follows:
§ 906.3 Monthly interest rate survey.
The Finance Board conducts its Monthly
Survey of Rates and Terms on Conventional
One-Family Non-farm Mortgage Loans in the
following manner:
(a) Initial survey. Each month, the Finance
Board samples savings institutions, commercial banks, and mortgage loan companies,
and asks them to report the terms and conditions on all conventional mortgages (i.e.,
those not federally insured or guaranteed)
used to purchase single-family homes that
each such lender closes during the last five
working days of the month. In most cases,
the information is reported electronically in
a format similar to Finance Board Form
FHFB 10–91. The initial weights are based on
lender type and lender size. The data also is
weighted so that the pattern of weighted responses matches the actual pattern of mortgage originations by lender type and by region. The Finance Board tabulates the data
and publishes standard data tables late in
the following month.
(b) Adjustable-rate mortgage index. The
weighted data, tabulated and published pur-

[58 FR 19195, Apr. 13, 1993. Redesignated at 65
FR 8256, Feb. 18, 2000, as amended at 67 FR
12844, Mar. 20, 2002]
EFFECTIVE DATE NOTE: At 67 FR 78961, Dec.
27, 2002, § 906.4 was removed and reserved, effective Jan. 27, 2003.

§ 906.5 Minority Contractors Outreach
Program.
(a) Scope. (1) This section establishes
the Finance Board’s Minority Contractors Outreach Program and designates
the officials responsible for implementing the Program and its oversight.
(2) The Minority Contractor Outreach Program:
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(i) Seeks to encourage the maximum
participation of minorities in all Finance Board procurement contracts for
goods or services;
(ii) Shall operate consistent with the
principle of full and open competition
and the concept of contracting for minimum agency needs at the lowest practical cost; and
(iii) Shall not be construed to be a
substitute means of procurement for
the Finance Board’s established procedural process for the procurement of
goods or services.
(b) Responsibilities. (1) The Director of
the Office of Resource Management
shall have general oversight of the Minority Contractors Outreach Program.
(2) The Chairperson shall:
(i) Appoint an Minority Contractors
Advocate, who shall—
(A) Have primary responsibility for
furthering the purposes of the Minority
Contractors Outreach Program;
(B) Be responsible for challenging
barriers to, and promoting maximum
participation by, minorities or minority-owned entities in the Finance
Board procurement process; and
(C) Develop a manual describing the
procedures by which the Finance Board
will implement the Minority Contractors Outreach Program.
(ii) Assign such Advocate only such
duties or responsibilities, with respect
to the Minority Contractors Outreach
Program, as are consistent with this
section, and shall not assign such Advocate any duties of a contracting officer or of a technical representative on
a contract.
(c) Program components. The Minority
Contractors Outreach Program procedures shall include the following:
(1) Contractor File. (i) The Minority
Contractors Advocate shall compile
and maintain an ongoing file consisting of minority-owned entities that
are interested in contracting with the
Finance Board for goods or services
through the competitive bidding or negotiated procurement process.
(ii) The information in such file shall
list the current name and address of
each such minority-owned entity and
shall categorize each name and address
as follows:
(A) Accounting services;
(B) Building support services;

(C) Computer services;
(D) Consulting services;
(E) Legal services;
(F) Office supplies and equipment; or
(G) Other services.
(2) Solicitation. The Minority Contractors Advocate shall implement a procedure for soliciting potential candidates
for the contractor file provided for in
paragraph (c)(1) of this section, by
means of any of the following:
(i) Referrals from executive departments, agencies or instrumentalities of
the Federal Government;
(ii) Direct solicitation of selected
candidates;
(iii) Advertising by direct mail or
publications specifically directed to
minorities, or minority-owned entities;
(iv) Sponsoring Finance Board seminars designed to explain the Minority
Contractors Outreach Program to minority contractors or minority-owned
entities who have the potential of contracting with the Finance Board; or
(v) Attendance at conventions, seminars or other professional conferences
of minorities or minority-owned entities located in the greater Washington
metropolitan area.
(3) Certification. (i) No minorityowned entity (whether solicited by the
Minority Contractors Advocate or not)
may participate in the Finance Board
procurement process as a minorityowned entity unless certified as such
by the Chairperson, or designee.
(ii) The certification shall be by a
means and form approved by the Finance Board.
(iii) Nothing in this section shall be
deemed to prevent an non-certified minority-owned entity from participating
in the procurement process as an entity not designated or deemed a minority
or minority-owned entity.
(4) Promotion. (i) The Minority Contractors Advocate shall maintain an
ongoing campaign of promotion of the
Minority Contractors Outreach Program with all certified minority-owned
entities.
(ii) This campaign shall include:
(A) Ongoing dissemination of information about the Minority Contractors
Outreach Program with certified minority-owned entities;
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(B) Alerting appropriate certified minority-owned entities when the Finance Board makes a solicitation for a
bid or initiates the negotiation of a
procurement contract for goods or
services;
(C) Acting as a liaison between the
Finance Board contracting authorities
and a particular minority-owned entity; and
(D) Assisting any certified minorityowned entity to understand Finance
Board contracting procedures or other
information regarding a particular bid
or contract.
(iii) Nothing in this paragraph (c)(4)
shall authorize the Minority Contractors Advocate to represent the interests of any minority-owned entity in
any contract matter or bid before the
Finance Board.
(5) Contract award guidelines—(i) Contracts not exceeding $25,000. The Finance
Board Contracting Officer shall, from
time to time, award contracts for the
procurement of goods or services, that
do not exceed $25,000 in costs, to certified minority-owned entities listed in
the contractor file provided for in paragraph (c)(1) of this section, to the extent not inconsistent with the principles of Federal Government procurement laws. Such awards shall be made
after consultation with the Minority
Contractors Advocate.
(ii) Contracts exceeding $25,000. Contracts for goods or services that exceed
$25,000 will be awarded on the basis and
consistent with the principles of the
Federal Government procurement laws.
The Finance Board Contracting Officer
and the Minority Contractors Advocate
shall work to ensure, promote and facilitate the maximum participation of
minority-owned entities in the Finance
Board’s procurement of goods or services that exceed $25,000.

907.2 Waivers.
907.3 Approvals.
907.4 No-Action Letters.
907.5 Regulatory Interpretations.
907.6 Submission requirements.
907.7 Issuance of Waivers, Approvals, No-Action Letters, and Regulatory Interpretations.

Subpart C—Case-by-Case Determinations;
Review of Disputed Supervisory Determinations
907.8 Case-by-Case Determinations.
907.9 Review of Disputed Supervisory Determinations.
907.10 Petitions.
907.11 Requests to Intervene.
907.12 Finance Board procedures.
907.13 Consideration and Final Decisions.
907.14 Meetings of the Board of Directors to
consider Petitions.
907.15 General provisions.
907.16 Rules of practice.
AUTHORITY: 12 U.S.C. 1422b(a)(1).
SOURCE: 64 FR 30883, June 9, 1999, unless
otherwise noted. Redesignated at 65 FR 8256,
Feb. 18, 2000.
EDITORIAL NOTE: Nomenclature changes to
part 907 appear at 67 FR 12844, Mar. 20, 2002.

Subpart A—Definitions
§ 907.1 Definitions.
As used in this part:
Approval means a written statement
issued to a Bank or the Office of Finance approving a transaction, activity, or item that requires Finance
Board approval under the Act or a Finance Board rule, regulation, policy, or
order.
Case-by-Case Determination means a
Final Decision concerning any matter
that requires a determination, finding,
or approval by the Board of Directors
under the Act or Finance Board regulations, for which no controlling statutory, regulatory, or other Finance
Board standard previously has been established, and that, in the judgment of
the Board of Directors, is best resolved
on a case-by-case basis by a ruling applicable only to the Petitioner and any
Intervenor, and not by adoption of a
rule of general applicability.
Final Decision means a decision rendered by the Board of Directors on

[58 FR 19195, Apr. 13, 1993. Redesignated at 65
FR 8256, Feb. 18, 2000, as amended at 67 FR
12844, Mar. 20, 2002]

PART 907—PROCEDURES
Subpart A—Definitions
Sec.
907.1

Definitions.
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§ 907.4

issues raised in a Petition or Request
to Intervene that have been accepted
for consideration.
Intervenor means a Bank, Member, or
other entity that has been granted
leave to intervene in the consideration
of a Petition by the Board of Directors.
Managing Director means the Managing Director of the Finance Board.
No-Action Letter means a written
statement issued to a Bank or the Office of Finance providing that Finance
Board staff will not recommend supervisory or other action to the Board of
Directors for failure to comply with a
specific provision of the Act or a Finance Board rule, regulation, policy, or
order, if a requester undertakes a proposed transaction or activity.
Party means a Petitioner, an Intervenor, or the Finance Board.
Petition means a Petition for Case-byCase Determination or a Petition for
Review of a Disputed Supervisory Determination.
Petitioner means the Office of Finance
or a Bank that has filed a Petition.
Regulatory Interpretation means written guidance issued by Finance Board
staff with respect to application of the
Act or a Finance Board rule, regulation, policy, or order to a proposed
transaction or activity.
Requester means an entity or person
that has submitted an application for a
Waiver or Approval or a request for a
No-Action Letter or Regulatory Interpretation.
Supervisory determination means a Finance Board finding in a report of examination, order, or directive, or a Finance Board order or directive concerning safety and soundness or compliance matters that requires mandatory action by a Bank or the Office of
Finance.
Waiver means a written statement
issued to a Bank, a Member, or the Office of Finance that waives a provision,
restriction, or requirement of a Finance Board rule, regulation, policy, or
order, or a required submission of information, not otherwise required by
law, in connection with a particular
transaction or activity.

Subpart B—Waivers, Approvals,
No-Action Letters, and Regulatory Interpretations
§ 907.2

Waivers.

(a) Authority. The Board of Directors
reserves the right, in its discretion and
in connection with a particular transaction or activity, to waive any provision, restriction, or requirement of this
chapter, or any required submission of
information, not otherwise required by
law, if such waiver is not inconsistent
with the law and does not adversely affect any substantial existing rights,
upon a determination that application
of the provision, restriction, or requirement would adversely affect achievement of the purposes of the Act, or
upon a showing of good cause.
(b) Application. A Bank, a Member, or
the Office of Finance may apply for a
Waiver in accordance with § 907.6.
[64 FR 30883, June 9, 1999, as amended at 65
FR 8257, Feb. 18, 2000]

§ 907.3

Approvals.

(a) Application. A Bank or the Office
of Finance may apply for an Approval
of any transaction, activity, or item
that requires Finance Board approval
under the Act or a Finance Board rule,
regulation, policy, or order in accordance with § 907.6, unless alternative application procedures are prescribed by
the Act or a Finance Board rule, regulation, policy, or order for the transaction, activity, or item at issue.
(b) Reservation. The Finance Board
reserves the right, in its discretion, to
prescribe additional or alternative procedures for any application for Approval of a transaction, activity, or
item.
[64 FR 30883, June 9, 1999, as amended at 65
FR 8257, Feb. 18, 2000]

§ 907.4

No-Action Letters.

(a) Authority. Finance Board staff, in
its discretion, may issue a No-Action
Letter to a Bank or the Office of Finance stating that staff will not recommend supervisory or other action to
the Board of Directors for failure to
comply with a specific provision of the

[64 FR 30883, June 9, 1999, as amended at 65
FR 8257, Feb. 18, 2000; 67 FR 12844, Mar. 20,
2002]
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(2) Requests for No-Action Letters. The
president of the Bank making a Request for a No-Action Letter shall sign
the Request. Requests for a No-Action
Letter from the Office of Finance shall
be signed by the chairperson of the
board of directors of the Office of Finance.
(3) Requests for Regulatory Interpretations. The requester or an authorized
representative of the requester shall
sign a request for a Regulatory Interpretation.
(c) Information requirements. Each application or request shall contain:
(1) The name of the requester, and
the name, title, address, telephone
number, and electronic mail address, if
any, of the official filing the application or request on its behalf;
(2) The name, address, telephone
number, and electronic mail address, if
any, of a contact person from whom Finance Board staff may seek additional
information if necessary;
(3) The section numbers of the particular provisions of the Act or Finance Board rules, regulations, policies, or orders to which the application
or request relates;
(4) Identification of the determination or relief requested, including any
alternative relief requested if the primary relief is denied, and a clear statement of why such relief is needed;
(5) A statement of the particular
facts and circumstances giving rise to
the application or request and identifying all relevant legal and factual
issues;
(6) References to all relevant authorities, including the Act, Finance Board
rules, regulations, policies, and orders,
judicial decisions, administrative decisions, relevant statutory interpretations, and policy statements;
(7) References to any Waivers, No-Action Letters, Approvals, or Regulatory
Interpretations issued to the requester
in the past in response to circumstances similar to those surrounding the request or application;
(8) For any application or request involving interpretation of the Act or Finance Board regulations, a reasoned
opinion of counsel supporting the relief
or interpretation sought and distinguishing any adverse authority;

Act or a Finance Board rule, regulation, policy, or order, if a requester undertakes a proposed transaction or activity. The Board of Directors may
modify or supersede a No-Action Letter.
(b) Requests. A Bank or the Office of
Finance may request a No-Action Letter in accordance with § 907.6.
[64 FR 30883, June 9, 1999, as amended at 65
FR 8257, Feb. 18, 2000]

§ 907.5

Regulatory Interpretations.

(a) Authority. Finance Board staff, in
its discretion, may issue a Regulatory
Interpretation to a Bank, a Member, an
official of a Bank or Member, the Office of Finance, or any other entity or
person, providing guidance with respect to application of the Act or a Finance Board rule, regulation, policy, or
order to a proposed transaction or activity. The Board of Directors may
modify or supersede a Regulatory Interpretation.
(b) Requests. A Bank, a Member, an
official of a Bank or Member, the Office of Finance, or any other entity or
person may request a Regulatory Interpretation in accordance with § 907.6.
[64 FR 30883, June 9, 1999, as amended at 65
FR 8257, Feb. 18, 2000]

§ 907.6

Submission requirements.

Applications for a Waiver or Approval and requests for a No-Action
Letter or Regulatory Interpretation
shall comply with the following requirements:
(a) Filing. Each application or request
shall be in writing. The original and
three copies shall be filed with the Secretary to the Board, Federal Housing
Finance Board, 1777 F Street NW.,
Washington, DC 20006.
(b) Authorization—(1) Waivers and Approvals. Applications for Waivers and
Approvals shall be signed by an official
with authority to sign such applications on behalf of the requester. Applications for Waivers and Approvals from
a Bank or the Office of Finance shall be
accompanied by a resolution of the
board of directors of the Bank or the
Office of Finance concurring in the
substance and authorizing the filing of
the application.
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(9) Any non-duplicative, relevant supporting documentation; and
(10) A certification by a person with
knowledge of the facts that the representations made in the application or
request are accurate and complete. The
following form of certification is sufficient for this purpose: ‘‘I hereby certify
that the statements contained in the
submission are true and complete to
the best of my knowledge. [Name and
Title].’’
(d) Waiver of requirements. The Managing Director may waive any requirement of this section for good cause.
The Managing Director shall provide
prompt notice of any such waiver to
the Board of Directors. The Board of
Directors may overrule any waiver
granted by the Managing Director
under this paragraph.
(e) Withdrawal. Once filed, an application or request may be withdrawn only
upon written request. The Finance
Board will not consider a request for
withdrawal after transmission by the
Secretary to the Board to the requester
of a response in final form.

Subpart C—Case-by-Case Determinations; Review of Disputed
Supervisory Determinations

[64 FR 30883, June 9, 1999, as amended at 65
FR 8257, Feb. 18, 2000; 67 FR 12844, Mar. 20,
2002]

§ 907.9 Review of Disputed Supervisory Determinations.
(a) Petition for Review of a Disputed
Supervisory Determination. A Bank or
the Office of Finance may seek review
by the Board of Directors of a Finance
Board finding in a report of examination, order, or directive, or a Finance
Board order or directive concerning
safety and soundness or compliance
matters requiring mandatory action by
the Bank or Office of Finance. The Office of Finance or a Bank seeking review of a disputed Supervisory Determination shall file a Petition for Review of a Disputed Supervisory Determination within 60 calendar days from
the date of the disputed Supervisory
Determination in accordance with
§ 907.10.
(b) No stay while Petition is pending.
All Supervisory Determinations directed to a Bank or the Office of Finance shall remain in full force and effect while a Petition is pending. That a
Petition is pending shall not operate or
be deemed to operate as a suspension of
the obligation of a Bank or the Office

§ 907.8 Case-by-Case Determinations.
(a) Petition for Case-by-Case Determination. A Bank or the Office of Finance may seek a Case-by-Case Determination concerning any matter that
may require a determination, finding
or approval under the Act or Finance
Board regulations by the Board of Directors, and for which no controlling
statutory, regulatory or other Finance
Board standard previously has been established. The Office of Finance or a
Bank seeking a Case-by-Case Determination shall file a Petition for Caseby-Case Determination in accordance
with § 907.10.
(b) Intervention. A Member, a Bank,
or the Office of Finance may file a Request to Intervene in the consideration
of the Petition in accordance with
§ 907.11 if it believes its rights may be
affected.
[64 FR 30883, June 9, 1999, as amended at 65
FR 8257, Feb. 18, 2000]

§ 907.7 Issuance of Waivers, Approvals,
No-Action Letters, and Regulatory
Interpretations.
(a) Board of Directors review. At least
three business days prior to issuance to
the requester, the Secretary to the
Board shall transmit each Approval,
No-Action Letter, or Regulatory Interpretation issued by the Chairperson or
Finance Board staff to the Board of Directors for review.
(b) Issuance and effectiveness. A Waiver, Approval, No-Action Letter, or Regulatory Interpretation is not effective
until the Secretary to the Board has
transmitted it in final form to the requester.
(c) Abbreviated form. The Finance
Board may respond to an application or
request in an abbreviated form, consisting of a concise statement of the
nature of the response, without restatement of the underlying facts.
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(4) Identification of the determination or relief requested, including any
alternative relief requested if the primary relief is denied, and a clear statement of why such relief is needed;
(5) A statement of the particular
facts and circumstances giving rise to
the Petition and identifying all relevant legal and factual issues;
(6) A summary of any steps taken to
date by the Petitioner to address or resolve the dispute or issue; or, in cases
involving safety and soundness or compliance issues, a summary of any actions taken by the Petitioner in the interim to implement corrective action;
(7) The Petitioner’s argument in support of its position, including citation
to any supporting legal opinions, policy statements, or other relevant
precedent and supporting documentation, if any;
(8) References to all relevant authorities, including the Act, Finance Board
rules, regulations, policies, and orders,
judicial decisions, administrative decisions, relevant statutory interpretations, and policy statements;
(9) A reasoned opinion of counsel supporting the relief or interpretation
sought and distinguishing any adverse
authority;
(10) Any non-duplicative, relevant
supporting documentation; and
(11) A certification by a person with
knowledge of the facts that the representations made in the Petition are
accurate and complete. The following
form of certification is sufficient for
this purpose: ‘‘I hereby certify that the
statements contained in the Petition
are true and complete to the best of my
knowledge. [Name and Title].’’
(c) Authorization. Each Petition shall
be accompanied by a resolution of the
Petitioner’s board of directors concurring in the substance and authorizing
the filing of the Petition.
(d) Request to Appear. The Petition
may contain a request that staff or an
agent of the Petitioner be permitted to
make a personal appearance before the
Board of Directors at any meeting convened to consider the Petition pursuant to these procedures. A statement of
the reasons a written presentation
would not suffice shall accompany a
Request to Appear. The statement
shall specifically:

of Finance to take corrective action as
required by a Supervisory Determination, except as the Bank or the Office
of Finance may be otherwise directed
by order of the Board of Directors.
(c) Notice to affected entities. With the
approval of the Managing Director, a
Petitioner may, pursuant to 12 CFR
951.12(d) or otherwise, provide notice of
the issuance of a Supervisory Determination or the filing of a Petition for
Review of a Disputed Supervisory Determination, to another Bank, the Office of Finance, or a Member or other
entity named in 12 CFR 951.12(d), if the
Petitioner believes the entity’s rights
may be affected by the Supervisory Determination or the Petition.
(d) Intervention. A Bank, the Office of
Finance, a Member, or other entity
named in 12 CFR 951.12(d) may file a
Request to Intervene in the consideration of a Petition in accordance with
§ 907.11 if it believes its rights may be
adversely affected by a Final Decision
on the Petition.
[64 FR 30883, June 9, 1999, as amended at 65
FR 8257, Feb. 18, 2000]

§ 907.10 Petitions.
Each Petition brought pursuant to
this subpart shall comply with the following requirements:
(a) Filing. The Petition shall be in
writing. The original and three copies
shall be filed with the Secretary to the
Board, Federal Housing Finance Board,
1777 F Street NW., Washington, DC
20006.
(b) Information requirements. Each Petition shall contain:
(1) The name of the Petitioner, and
the name, title, address, telephone
number, and electronic mail address, if
any, of the official filing the Petition
on its behalf;
(2) The name, address, telephone
number, and electronic mail address, if
any, of a contact person from whom Finance Board staff may seek additional
information if necessary;
(3) The section numbers of the particular provisions of the Act or Finance Board rules, regulations, policies, or orders to which the Petition relates, and, if the Petition is for Review
of a Disputed Supervisory Determination, identification of the disputed Supervisory Determination;
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(1) Identify any questions of fact that
are in dispute;
(2) Summarize the evidence that
would be presented at the meeting; and
(3) Identify any proposed witnesses,
and state the substance of their anticipated testimony.

Board of Directors, as described in
§ 907.13(b), subject only to judicial review or as otherwise provided by law.
(b) Grounds for approval. The Managing Director may grant leave to intervene if the entity requesting intervention has complied with paragraph
(a) of this section and, in the judgment
of Managing Director:
(1) The presence of the entity requesting intervention would not unduly prolong or otherwise prejudice the
adjudication of the rights of the original parties; and
(2) The entity requesting intervention may be adversely affected by a
Final Decision on the Petition.

[64 FR 30883, June 9, 1999, as amended at 65
FR 8257, Feb. 18, 2000]

§ 907.11 Requests to Intervene.
(a) Filing—(1) Date. Any Request to
Intervene in consideration of a Petition under this subpart shall be in
writing and shall be filed with the Secretary to the Board within 45 days from
the date the Petition is filed.
(2) Information requirements. A Request to Intervene shall include the information required by § 907.10(b), where
applicable, and a concise statement of
the position and interest of the Intervenor and the grounds for the proposed
intervention.
(3) Authorization. If the entity requesting intervention is a Bank or the
Office of Finance, the Request to Intervene shall be accompanied by a resolution of the Petitioner’s board of directors concurring in the substance and
authorizing the filing of the Request. If
the entity requesting intervention is
not a Bank or the Office of Finance,
the Request to Intervene shall be
signed by an official of the entity with
authority to authorize the filing of the
Request, and shall include a statement
describing such authority.
(4) Request to Appear. A Request to
Intervene may include a Request to
Appear before the Board of Directors in
any meeting conducted under these
procedures to consider a Petition. A
Request to Appear shall be accompanied by a statement containing the
information required by § 907.10(d), and,
in addition, setting forth the likely impact that intervention will have on the
expeditious progress of the meeting. A
Request to Appear shall be filed with
the Secretary to the Board either with
the Request to Intervene or at least 20
days prior to the meeting scheduled to
consider the Petition.
(5) Intervenor is bound. Any Request
to Intervene shall include a statement
that, if such leave to intervene is
granted, the Intervenor shall be bound
expressly by the Final Decision of the

[64 FR 30883, June 9, 1999, as amended at 65
FR 8257, Feb. 18, 2000]

§ 907.12 Finance Board procedures.
(a) Notice of Receipt of Petition or Request to Intervene. No later than three
business days following receipt of a Petition or Request to Intervene, the Secretary to the Board shall transmit a
written Notice of Receipt to the Petitioner or Intervenor. In the case of a
Petition for Case-by-Case Determination, the Finance Board shall promptly
publish a notice of receipt of Petition,
including a brief summary of the
issue(s) involved, in the FEDERAL REGISTER.
(b) Transmittal of filings. The Secretary to the Board shall promptly
transmit copies of any Petition, Request to Intervene, or other filing
under this subpart to the Board of Directors and all other parties to the filing.
(c) Opportunity to cure defects. The
Managing Director shall afford the Petitioner or Intervenor a reasonable opportunity to cure any failure to comply
with the requirements of § 907.10.
(d) Information request. The Managing
Director may request additional information from the Petitioner or Intervenor. No later than 20 calendar days
after the date of a request under this
paragraph, the Petitioner shall provide
to the Secretary to the Board all information requested.
(e) Supplemental information. Upon
good cause shown, the Managing Director may grant permission to a Petitioner or Intervenor to submit supplemental written information pertaining
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to the Petition or Request to Intervene.
(f) Consolidation and severance—(1)
Consolidation. The Managing Director
may consolidate any or all matters at
issue in two or more meetings on Petitions where:
(i) There exist common parties or
common questions of fact or law;
(ii) Consolidation would expedite and
simplify consideration of the issues;
and
(iii) Consolidation would not adversely affect the rights of parties engaged in otherwise separate proceedings.
(2) Severance. The Managing Director
may order any meetings and issues severed with respect to any or all parties
or issues.
(g) Notice of Board Consideration.
Within 30 calendar days of receipt of a
Petition deemed by the Managing Director to be in compliance with the requirements of § 907.10, or, if the Petition has been the subject of a request
under paragraph (d) of this section,
within 30 calendar days of receipt of a
response from the Petitioner deemed
by the Managing Director to complete
the information necessary for the
Board of Directors to consider the Petition, the Managing Director, after consultation with the Board of Directors,
through the Secretary to the Board,
shall provide all parties with a Notice
of Board Consideration containing the
following information:
(1) Identification of the issues accepted for consideration;
(2) Any decision to consolidate or
sever pursuant to paragraph (f) of this
section;
(3) Whether the Petition will be considered by the Board of Directors on
the
written
record
pursuant
to
§ 907.13(a)(1), or at a meeting pursuant
to § 907.13(a)(2); and
(4) If the Petition will be considered
by the Board of Directors at a meeting:
(i) The date, time and place of the
meeting; and
(ii) A decision as to any Request to
Appear filed pursuant to §§ 907.10(d) or
907.11(a)(4).

§ 907.13 Consideration and Final Decisions.
(a) Consideration by Board of Directors.
The Board of Directors may consider a
Petition and render a decision:
(1) Solely on the basis of the written
record; or
(2) At a regularly scheduled meeting
or a meeting convened specifically for
the purpose of considering the Petition. Consideration of a Petition at a
meeting shall be governed by the procedures described in § 907.14.
(b) Final Decision. The Board of Directors shall render a Final Decision on
the issue(s) presented in a Petition or
Request to Intervene that has been accepted for consideration, based upon
consideration of the entire record of
the proceeding. The terms and conditions of the Final Decision shall bind
the parties as to any issue(s) presented
in the Petition or Request to Intervene
and decided by the Board of Directors.
The decision of the Board of Directors
is a final decision for purposes of obtaining judicial review or as otherwise
provided by law.
(c) Time periods. Subject to extension
by such additional time as may reasonably be required, the Board of Directors shall render a Final Decision within 120 calendar days of the date the Petition is received in a form deemed by
the Managing Director to be in compliance with the requirements of § 907.10
or, if the Petition has been the subject
of a request under § 907.12(d), within 120
calendar days of receipt of a response
from the Petitioner deemed by the
Managing Director to complete the information necessary for the Board of
Directors to consider the Petition.
(d) Transmittal of Final Decision. The
Secretary to the Board shall transmit
the Final Decision of the Board of Directors to all parties to the submission.
[64 FR 30883, June 9, 1999, as amended at 65
FR 8257, Feb. 18, 2000]

§ 907.14 Meetings of the Board of Directors to consider Petitions.
(a) Full and fair opportunity to be
heard. Any meeting of the Board of Directors to consider a Petition shall be
conducted in a manner that provides
the parties a full and fair opportunity
to be heard on the issues accepted for
consideration. Any such meeting shall

[64 FR 30883, June 9, 1999, as amended at 65
FR 8257, Feb. 18, 2000]
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§ 907.14
(e) Location of meeting. Unless otherwise specified, all meetings of the
Board of Directors will be held in the
Board Room of the Finance Board at
1777 F Street, NW., Washington, DC, at
the time specified in the notice of
meeting issued pursuant to 12 CFR
912.6.
(f) Presentation of issues—(1) Stipulations. Subject to the Chairperson’s discretion, the parties may agree to stipulations of law or fact, including stipulations as to the admissibility of exhibits, and present such stipulations at
the meeting. Stipulations shall be
made a part of the record of the proceeding.
(2) Order of presentation. The Chairperson shall determine the order of
presentation of the issues, testimony of
any witnesses, presentation of any
other information or document, and all
other procedural matters at the meeting.
(g) Record. The meeting shall be recorded and transcribed. Transcripts of
the proceedings shall be governed by 12
CFR 912.5(c). The Petition and all supporting documentation shall be made a
part of the record, unless otherwise determined by the Chairperson. The
Chairperson may order the record corrected, upon motion to correct, upon
stipulation of the parties, or at the
Chairperson’s discretion.
(h) Admissibility of documents and testimony. (1) The Chairperson has discretion to admit and make a part of the
record documents and testimony that
are relevant, material, and reliable,
and may elect not to admit documents
and testimony that are privileged, unduly repetitious, or of little probative
value.
(2) The Board of Directors shall give
such weight to documents and testimony admitted and made part of the
record as it may deem reasonable and
appropriate.
(3) The Chairperson may admit and
make a part of the record, in lieu of
oral testimony, statements of fact or
opinion prepared by a witness. The admissibility of the information contained in the statement shall be subject to the same rules as if the testimony were provided orally.

be conducted so as to permit an expeditious presentation of such issues.
(b) Participation in meeting. (1) The
presence of a quorum of the Board if
Directors is required to conduct a
meeting under this section. Members of
the Board of Directors are deemed
present if they appear in person or by
telephone.
(2) An act of the Board of Directors
requires the vote of a majority of the
members of the Board of Directors voting at a meeting at which a quorum of
the Board of Directors is present.
(3) A Final Decision may be reached
by a vote of the Board of Directors
after the meeting at which the Petition
has been considered. Only those members of the Board of Directors present
at the meeting at which the Petition
was considered may vote on issues presented in the Petition and accepted for
consideration. A vote of the majority
of the members of the Board of Directors eligible to vote and voting shall be
an act of the Board of Directors.
(c) Chairperson—(1) Presiding officer.
The Chairperson, or a member of the
Board of Directors designated by the
Chairperson, shall preside over a meeting of the Board of Directors convened
under this section.
(2) Authority of the Chairperson. The
Chairperson shall have all powers and
discretion necessary to conduct the
meeting in a fair and impartial manner, to avoid unnecessary delay, to regulate the course of the meeting and the
conduct of the parties and their counsel, and to discharge the duties of a
presiding officer.
(3) Board of Directors may overrule the
Chairperson. Any member of the Board
of Directors may, by motion, challenge
any action, finding, or determination
made by the Chairperson in the course
of the meeting, and the Board of Directors, by majority vote, may overrule
any action, finding or determination of
the Chairperson.
(d) Meeting may be closed. A party
may request that the meeting, or portion thereof, be closed to public observation. A request to close a meeting
shall be processed in accordance with
the requirements of the Government in
the Sunshine Act (5 U.S.C. 552b) and
the Finance Board’s implementing regulation (12 CFR part 912).

23

VerDate Dec<13>2002

05:41 Jan 20, 2003

Jkt 200039

PO 00000

Frm 00023

Fmt 8010

Sfmt 8010

Y:\SGML\200039T.XXX

200039T

§ 907.15

12 CFR Ch. IX (1–1–03 Edition)

(i) Official notice. All matters officially noticed by the Chairperson shall
appear on the record.
(j) Exhibits and documents—(1) Copies.
A legible duplicate copy of a document
shall be admissible to the same extent
as the original.
(2) Exhibits. Witnesses may use existing or newly created charts, exhibits,
calendars, calculations, outlines, or
other graphic materials to summarize,
illustrate, or simplify the presentation
of testimony. Subject to the Chairperson’s discretion, such materials
may be used with or without being admitted into the record.
(3) Identification. All exhibits offered
into the record shall be numbered sequentially and marked with a designation identifying the sponsor. The original of each exhibit offered into the
record or marked for identification
shall be retained in the record of the
meeting, unless the Chairperson permits substitution of a copy for the
original.
(4) Exchange of Exhibits. One copy of
each exhibit offered into the record
shall be furnished to each of the parties
and to each member of the Board of Directors. If the Chairperson does not fix
a time for the exchange of exhibits, the
parties shall exchange copies of proposed exhibits at the earliest practicable time before the commencement
of the meeting to consider the Petition. Parties are not required to exchange exhibits submitted as rebuttal
information before the meeting commences if submission of the exhibits is
not reasonably certain at that time.
(5) Authenticity. The authenticity of
all documents submitted or exchanged
as proposed exhibits prior to the meeting shall be admitted unless written
objection is filed before the commencement of the meeting, or unless good
cause is shown for failing to file such a
written objection.
(k) Sanction for obstruction of the proceedings. The Board of Directors may
impose sanctions it deems appropriate
for violation of any applicable provision of this subpart or any applicable
law, rule, regulation, or order, or any
dilatory, frivolous, or obstructionist

conduct by any witness or counsel during the course of a meeting.
[64 FR 30883, June 9, 1999, as amended at 65
FR 8257, Feb. 18, 2000]

§ 907.15 General provisions.
(a) Waiver of requirements. The Managing Director may waive any filing requirement or deadline in this subpart
for good cause shown. The Managing
Director shall provide prompt notice of
any such waiver to the Board of Directors.
(b) Actions of the Managing Director
subject to the authority of the Board of
Directors. The Board of Directors may
overrule any action by the Managing
Director under this subpart.
(c) Withdrawal. At any time prior to
the issuance by the Managing Director
of a Notice of Board Consideration pursuant to § 907.12(g), an authorized representative of a Petitioner may withdraw the Petition, or an authorized
representative of an Intervenor may
withdraw the Request to Intervene, by
filing a written request to withdraw
with the Secretary to the Board. Only
the Board of Directors may grant a request to withdraw after issuance by the
Managing Director of a Notice of Board
Consideration pursuant to § 907.12(g).
Unless otherwise agreed, withdrawal of
a Petition or Request to Intervene
shall not foreclose a Petitioner from
resubmitting a Petition, or an Intervenor from submitting a Request to Intervene, on the same or similar issues.
(d) Settlement agreement. (1) At any
time during the course of proceedings
pursuant to this subpart, the Finance
Board shall give Petitioners and Intervenors the opportunity to submit offers
of settlement when the nature of the
proceedings and the public interest permit. With the approval of the Managing Director, an authorized representative of a Petitioner or Intervenor may enter into a proposed settlement agreement with the Finance
Board disposing of some or all of the
issues presented in a Petition or Request to Intervene.
(2) No proposed settlement agreement shall be final until approved by
the Board of Directors. The Board of
Directors shall consider any proposed
settlement agreement within 30 calendar days of receiving a notice of the

24

VerDate Dec<13>2002

05:41 Jan 20, 2003

Jkt 200039

PO 00000

Frm 00024

Fmt 8010

Sfmt 8010

Y:\SGML\200039T.XXX

200039T

Federal Housing Finance Board

Pt. 908
(h) Costs. Petitioners are encouraged
to contain costs associated with the
preparation and filing of Petitions and
related personal appearances, if any, at
any meeting held by the Board of Directors under this subpart. The Petitioner shall be solely responsible for all
costs associated with any such Petitions and appearances.
(i) Procedures are exclusive. All Caseby-Case Determinations by the Board
of Directors and all Reviews of Disputed
Supervisory
Determinations
shall be considered exclusively pursuant to the procedures described in this
subpart.

proposed settlement agreement. If the
Board of Directors disapproves or fails
to approve a proposed settlement
agreement within 30 days, the proposed
settlement agreement shall be null and
void and the previously filed Petition
or Request to Intervene shall be considered in accordance with this subpart.
(3) A settlement agreement approved
by the Board of Directors shall be
deemed final and binding on all parties
to the agreement. At the time a proposed settlement agreement becomes
final, a Petition or Request to Intervene previously filed by a party to the
agreement shall be deemed withdrawn
as to all issues resolved in the agreement, and the parties to the agreement
shall be estopped from raising objection to those issues or to the terms of
the settlement agreement.
(e) No rights created; Finance Board
not prohibited. Nothing in this subpart
shall be deemed to create any substantive or discovery right in any
party. Nothing in this subpart shall
limit in any manner the right of the
Finance Board to conduct any examination or inspection of any Bank or
the Office of Finance, or to take any
action with respect to a Bank or the
Office of Finance, or its directors, officers, employees or agents, otherwise
authorized by law.
(f) Exhaustion requirement. When seeking a Case-by-Case Determination of
any matter or review by the Board of
Directors of any Supervisory Determination, a Bank or the Office of Finance shall follow the procedures in
this subpart as a prerequisite to seeking judicial review. Failure to do so
shall be deemed to be a failure to exhaust all available administrative remedies.
(g) Improper conduct prohibited. No
party shall, by act or omission, unduly
burden or frustrate the efforts of the
Board of Directors to carry out its duties under the laws and regulations of
the Finance Board. A Petitioner or Intervenor shall confine its communications with the Board of Directors, or
any individual member thereof, concerning issues raised in a pending Petition, to written communications for inclusion in the record of the proceeding,
filed with the Secretary to the Board.

[64 FR 30883, June 9, 1999, as amended at 65
FR 8257, Feb. 18, 2000]

§ 907.16 Rules of practice.
In connection with any matter initiated or pending pursuant to this part,
petitioners, requestors or intervenors,
or their representatives, shall be subject to the provisions of subpart F of 12
CFR part 908. No other provision of
part 908 shall apply under this part
[67 FR 9903, Mar. 5, 2002]

PART 908—RULES OF PRACTICE
AND PROCEDURE IN HEARINGS
ON THE RECORD
Subpart A—Introduction
Sec.
908.1
908.2
908.3

Scope.
Definitions.
Rules of construction.

Subpart B—Scope and Authority—
Enforcement Proceedings
908.4 Cease and desist proceedings.
908.5 Temporary cease and desist orders.
908.6 Civil money penalties.
908.7 Service of notice.
908.8 Subpoenas.
908.9 Hearings on the record.
908.10 Judicial review.
908.11 Jurisdiction and enforcement.
908.12 Notice after separation.
908.13 Public disclosure of final orders.
908.14 No implied private right of action.
908.15–908.19 [Reserved]

Subpart C—General Rules
908.20
908.21
908.22
908.23

Authority of the Board of Directors.
Authority of the presiding officer.
Public hearings.
Good faith certification.
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AUTHORITY: 12 U.S.C. 1422b(a)(5), 4631(c) and
(f), and 4632–4641. Section 908.4 is also authorized by 12 U.S.C. 1818(b)(6) and (7).

908.24 Ex parte communications.
908.25 Filing of papers.
908.26 Service of papers.
908.27 Computing time.
908.28 Change of time limits.
908.29 Witness fees and expenses.
908.30 Settlement or other dispute resolution.
908.31 Right to supervise the Banks.
908.32 Collateral attacks on proceedings
under this part.
908.33–908.39 [Reserved]

SOURCE: 67 FR 9903, Mar. 5, 2002, unless otherwise noted.

Subpart A—Introduction
§ 908.1 Scope.
This part prescribes rules of practice
and procedure applicable to any hearing with regard to:
(a) Cease and desist proceedings
under section 2B(a)(5) of the Act (12
U.S.C. 1422b(a)(5)); or
(b) Civil money penalty assessment
proceedings under section 2B(a)(5) of
the Act (12 U.S.C. 1422b(a)(5)).

Subpart D—Pre-Hearing Proceedings
908.40 Commencement of proceeding and
contents of notices.
908.41 Answer.
908.42 Amended pleadings.
908.43 Failure to appear.
908.44 Consolidation and severance of actions.
908.45 Motions.
908.46 Discovery.
908.47 Request for document discovery from
parties.
908.48 Document subpoenas to nonparties.
908.49 Deposition of witness unavailable for
hearing.
908.50 Interlocutory review.
908.51 Summary disposition.
908.52 Partial summary disposition.
908.53 Scheduling and prehearing conferences.
908.54 Pre-hearing submissions.
908.55 Hearing subpoenas.
908.56–908.59 [Reserved]

§ 908.2 Definitions.
For purposes of this part—
Decisional employee means any employee of the Finance Board, except the
Office of General Counsel, or any member of the presiding officer’s staff who
has not engaged in an investigative or
prosecutorial role in connection with
the subject cease and desist or civil
money penalty proceedings and who
may assist the Board of Directors or
the presiding officer, respectively, in
preparing orders, recommended decisions, decisions and other documents
under this part.
Hearing means an adjudicatory proceeding conducted pursuant to this
part;
Notice means a written notice of
charges or notice of assessment of a
civil money penalty so titled that
served by the Finance Board upon a respondent, which conforms to § 908.40
and describes the alleged violations
with sufficient specificity to put the
respondent on notice of the nature and
scope of the charges being brought
against him, except in the context of
the plain meaning of the word notice in
a provision, such as reasonable notice
or actual notice.
Party means, for purposes of subparts
C through F of this part only, the Finance Board or respondent.
Person means an individual, sole proprietor, partnership, corporation, unincorporated association, trust, joint
venture, pool, syndicate, agency, Bank,
or other entity or organization with
the exception of the Finance Board.

Subpart E—Hearing and Post-hearing
Proceedings
908.60 Conduct of hearings.
908.61 Evidence.
908.62 Post-hearing filings.
908.63 Recommended decision and filing of
record.
908.64 Exceptions to recommended decision.
908.65 Review by Board of Directors.
908.66 Exhaustion of administrative remedies.
908.67 Stay of final decision and order pending judicial review.
908.68–908.69 [Reserved]

Subpart F—Rules of Practice Before the
Finance Board
908.70 Scope.
908.71 Practice before the Finance Board.
908.72 Appearances and practice in proceedings before the Finance Board.
908.73 Conflicts of interest.
908.74 Sanctions.
908.75 Censure, suspension, disbarment and
reinstatement.
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Presiding officer means an administrative law judge or other qualified, neutral individual who is appointed by the
Finance Board under applicable law,
and, pursuant to Title 5 of the United
States Code, may conduct a hearing or
adjudicatory proceeding under this
part.
Representative of record means an individual who is authorized to represent
a respondent (and includes a respondent who represents himself) at a hearing conducted under this part and who
has filed a notice of appearance in accordance with § 908.72.
Respondent means any person named
in a notice of charges or notice of determination to impose civil money
penalties issued by the Finance Board.
Safety and Soundness Act means the
Federal Housing Enterprises Financial
Safety and Soundness Act of 1992 (12
U.S.C. 4501–4641) (Title XIII of the
Housing and Community Development
Act of 1992, Pub. L. No. 102–550).
Violation includes any act or omission by any person, undertaken alone
or with one or more others, that causes
directly or indirectly, counsels, participates in, or otherwise furthers, aids
or abets a violation of the Act, other
applicable law, regulation, or order of
the Finance Board.

in, or, if the Finance Board has reasonable cause to believe is about to engage
in:
(i) An unsafe or unsound practice in
conducting the business of the Bank;
(ii) Any conduct that violates any
provision of the Act or any applicable
law, order, rule or regulation; or
(iii) Any conduct that violates any
condition imposed in writing by the Finance Board in connection with the
granting of any application or other request by the Bank, or any written
agreement between the Bank and the
Finance Board.
(2) Content of notice of charges. A notice of charges shall contain a statement of the facts constituting the alleged conduct or violation and otherwise shall conform to the requirements
set forth in § 908.40.
(b) Cease and desist order—(1) Issuance
of order. An order to cease and desist
shall be issued in writing and only
after the respondent has been given the
opportunity for a hearing on the record
in accordance with the requirements
set forth in § 908.9. If the Board of Directors finds, based on the record of the
hearing, that any conduct or violation
specified in the notice of charges has
been established or if a respondent consents (or is deemed to have consented
pursuant to § 908.43), the Board of Directors may issue and serve upon the
respondent an order requiring the respondent to cease and desist from any
such practice, violation or conduct, to
take affirmative action to correct or
remedy the conditions resulting from
any such practice, violation or conduct, or to comply with such limitations on activities or functions as may
be prescribed therein.
(2) Affirmative action. The authority
of the Board of Directors to issue and
serve a cease and desist order that requires a respondent to take affirmative
action to correct or remedy any conditions resulting from any violation or
practice with respect to which such
order is issued includes the authority
to require a respondent to—
(i) Make restitution or provide reimbursement, indemnification, or guarantee against loss if—

§ 908.3 Rules of construction.
For purposes of this part—
(a) Any term in the singular includes
the plural and the plural includes the
singular, if such use would be appropriate;
(b) Any use of a masculine, feminine,
or neuter gender encompasses all three,
if such use would be appropriate; and
(c) Unless the context requires otherwise, a party’s representative of record,
if any, may, on behalf of that party,
take any action required to be taken
by the party.

Subpart B—Scope and Authority—
Enforcement Proceedings
§ 908.4 Cease and desist proceedings.
(a) Notice of charges—(1) Grounds. The
Finance Board may issue and serve a
notice of charges upon a Bank or any
executive officer or director of a Bank
if the Finance Board determines that
such party is engaging or has engaged
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(A) The respondent was unjustly enriched in connection with the violation, conduct or practice described in
the order; or
(B) The violation, conduct or practice
involved a reckless disregard for the
law or any applicable regulations or
prior order of the Finance Board;
(ii) Restrict the growth of the Bank;
(iii) Dispose of any loan or asset involved;
(iv) Rescind any agreement or contract;
(v) Employ qualified officers or employees (who may be subject to approval by the Finance Board, as directed by the Finance Board); and
(vi) Take such other action as the Finance Board determines to be appropriate.
(3) Authority to limit activities. The authority of the Board of Directors to
issue and serve a cease and desist order
includes the authority to place limitations on the activities or functions of a
respondent.
(c) Effective date of order. An order
issued under paragraph (b) of this section shall become effective upon the
expiration of the 30-day period beginning on the date of service of the order
upon the respondent, (except in the
case of an order issued upon consent,
which shall become effective at the
time specified therein), and shall remain effective and enforceable as provided in the order, except to the extent
that the order is stayed, modified, terminated, or set aside by action of the
Board of Directors or otherwise as provided for in this part.

or violation, and to take affirmative
action to prevent or remedy such insolvency, depletion, or harm pending completion of such proceedings. Such order
may include any requirement authorized under § 908.4(b)(2).
(b) Incomplete records. If a notice of
charges specifies that the books and
records of a Bank are so incomplete or
inaccurate that the Finance Board is
unable, through the normal supervisory process, to determine the financial condition of the Bank or the details or purpose of any transaction or
transactions that may have a material
effect on the financial condition of a
Bank, the Finance Board may issue a
temporary order requiring a respondent to:
(1) Cease and desist from any activity
or practice that caused or contributed
to, whether in whole or in part, the incomplete or inaccurate state of the
books or records of a Bank; or
(2) Take affirmative action to restore
the books or records to a complete and
accurate state.
(c) Effective date. Any temporary
order issued pursuant to this section
shall become effective upon service
upon the respondent.
(d) Effective period. (1) Any temporary
order issued under paragraph (a) of this
section, unless set aside, limited, or
suspended by a court in a proceeding
under paragraph (e) of this section,
shall remain in effect and enforceable
pending the completion of the proceeding on the notice of charges and
shall remain effective until the Board
of Directors dismisses the charges specified in the notice of charges or it is
superceded by a cease and desist order.
(2) Any temporary order issued under
paragraph (b) of this section, unless set
aside, limited, or suspended by a court
in proceedings pursuant to paragraph
(e) of this section, shall remain in effect and enforceable until the earlier of
the completion of the proceeding on
the notice of charges, or the date that
the Finance Board determines, by examination or otherwise, that the books
and records of the Bank are accurate
and reflect the financial condition of
the Bank.
(e) Judicial relief. As authorized by
section 2B(a)(5) of the Act (12 U.S.C.
1422b(a)(5)) and sections 1372(d) and

§ 908.5 Temporary cease and desist orders.
(a) Grounds. Whenever the Board of
Directors determines that any conduct
or violation, or threatened conduct or
violation, specified in a notice of
charges issued and served upon a respondent, or the continuation of such
conduct or violation, is likely to cause
insolvency, a significant depletion of
total capital, or irreparable harm to a
Bank prior to the completion of the
cease and desist proceeding, the Board
of Directors may issue a temporary
order requiring the respondent to cease
and desist from any such conduct or
violation, or such threatened conduct
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specified in the notice of assessment of
a civil money penalty has been established or if a respondent consents (or is
deemed to have consented pursuant to
§ 908.43), the Board of Directors may
issue and serve upon the respondent an
order assessing a civil money penalty.
(c) Amount of penalty. (1) The Finance
Board may impose a civil money penalty under paragraph (b) of this section
against a Bank for a violation described in paragraph (a)(i) through (iii)
of this section in an amount not to exceed $5,000.00 for each day that such
violation continues;
(2) The Finance Board may impose a
civil money penalty on an executive officer or director of a Bank in an
amount not to exceed $10,000.00, or on a
Bank in an amount not to exceed
$25,000.00, for each day that a violation
or conduct described in paragraph (a)
of this section continues, if the Finance Board finds that the violation or
conduct:
(i) Is part of a pattern of misconduct;
or
(ii) Involved recklessness and caused
or would be likely to cause a material
loss to a Bank; or
(3) The Finance Board may impose a
civil money penalty on an executive officer or director of a Bank in an
amount not to exceed $100,000.00, or on
a Bank in an amount not to exceed
$1,000,000.00, for each day that a violation or conduct described in paragraph
(a) of this section continues, if the Finance Board finds that the violation or
conduct was knowing and caused or
would be likely to cause a substantial
loss to a Bank.
(d) Factors in determining the amount
of the penalty. In determining the
amount of the civil money penalty to
be assessed under this section, the Finance Board shall consider such factors
as the gravity of the violation, any history of prior violations, the good faith
of the officer or director of a Bank, the
effect of the penalty on promoting or
protecting the safety and soundness of
a Bank or the Bank System, any injury
to members of the subject Bank or to
the public at large, any benefits received, and the potential for the deterrence of future violations.
(e) Judicial relief. Pursuant to section
2B(a)(5) of the Act (12 U.S.C. 1422b(a)(5))

1375(b) of the Safety and Soundness Act
(12 U.S.C. 4632(d) and 4635(b)), a respondent that has been served with a
temporary order may apply to the
United States District Court for the
District of Columbia within ten days
after such service for an injunction setting aside, limiting, or suspending the
enforcement, operation, or effectiveness of the order pending the completion of the hearing pursuant to the notice of charges.
(f) Enforcement of temporary order. If a
respondent violates, threatens to violate, or fails to obey, a temporary
order issued pursuant to this section,
the Finance Board may bring an action
in the United States District Court for
the District of Columbia for an injunction to enforce such temporary order,
as authorized by sections 2B(a)(5) and
2B(a)(7) of the Act (12 U.S.C. 1422b(a)(5)
and (a)(7)) and section 1372(e) of the
Safety and Soundness Act (12 U.S.C.
4632(e)).
§ 908.6 Civil money penalties.
(a) Notice of assessment. (1) Grounds.
The Finance Board may issue and serve
a notice of assessment of a civil money
penalty on any Bank or any executive
officer or director of a Bank that:
(i) Violates any provision of the Act,
or any order, rule, or regulation issued
under the Act;
(ii) Violates any final or temporary
cease and desist order issued by the Finance Board pursuant to the Act;
(iii) Violates any written agreement
between a Bank and the Finance
Board; or
(iv) Engages in any conduct that
causes or is likely to cause a loss to a
Bank.
(2) Content of notice. A notice of assessment of a civil money penalty shall
contain a statement of the facts constituting the alleged conduct or violation
and otherwise conform to the requirements set forth in § 908.40.
(b) Order assessing penalty. An order
assessing a civil money penalty shall
be issued in writing and only after the
respondent has been given the opportunity for a hearing on the record in
accordance with the procedures set
forth in § 908.9. If the Board of Directors finds, based on the record of the
hearing, that any conduct or violation
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(i) Prohibition of reimbursement or indemnification. A Bank shall not reimburse, indemnify, or otherwise compensate directly or indirectly any executive officer or director for any penalty
imposed against such individual under
paragraph (c)(3) of this section.
(j) Applicability. Any penalty under
this part may be imposed only for conduct or violations occurring after November 12, 1999.
(k) Adjustment of civil money penalties
by the rate of inflation. Pursuant to the
Federal Civil Penalties Inflation Adjustment Act of 1990, as amended by
the Debt Collection Improvement Act
of 1996, Pub. Law No. 104–134 (1996) (collectively, the Inflation Adjustment
Act) (to be codified at 28 U.S.C. 2461
note), the Finance Board is required to
adjust each civil money penalty set
forth herein by a prescribed cost-of-living adjustment at least once every four
years. The adjustment is based on the
formula prescribed in section 5(b) of
the Inflation Adjustment Act (28 U.S.C.
2461 note).

and section 1376(c)(3) of the Safety and
Soundness Act (12 U.S.C. 4636(c)(3)), an
order of the Board of Directors imposing a civil money penalty under this
subsection shall not be subject to judicial review except as otherwise provided in § 908.10, in accordance with section 1374 of the Safety and Soundness
Act (12 U.S.C. 4634).
(f) Judicial enforcement of an order imposing a penalty. Pursuant to sections
2B(a)(5) and 2B(a)(7) of the Act (12
U.S.C. 1422b(a)(5) and (a)(7)) and section
1376(d) of the Safety and Soundness Act
(12 U.S.C. 4636(d)), if a Bank, or an executive officer or director of a Bank,
fails to comply with an order of the
Board of Directors imposing a civil
money penalty, the Finance Board may
seek to enforce the order as follows:
(1) After the order is final and no
longer subject to judicial review under
§ 908.10, the Finance Board may bring
an action in the United States District
Court for the District of Columbia to
obtain a monetary judgment against a
Bank or the executive officer or director of a Bank;
(2) The Finance Board may, in addition, seek such other relief as may be
available from the District Court;
(3) The monetary judgment may, in
the discretion of the District Court, include any attorneys fees and other expenses incurred by the Finance Board
in connection with the action; and
(4) The validity and appropriateness
of the Board of Directors’ order assessing a civil money penalty shall not be
subject to review of the United States
District Court for the District of Columbia.
(g) Board of Directors’ authority to review. The Board of Directors may:
(1) Review any order to assess a civil
money penalty or any interlocutory
ruling arising from a hearing on the
record, or
(2) Settle, modify, or remit in whole
or in part, any civil money penalty,
which may be or may have been assessed under this section.
(h) Availability of other remedies. Any
civil money penalty assessed under this
section shall be in addition to any
other available civil remedy and may
be assessed whether or not the Finance
Board imposes other administrative
sanctions pursuant to this part.

§ 908.7 Service of notice.
In accordance with section 2B(a)(5) of
the Act (12 U.S.C. 1422b(a)(5)) and section 1379A of the Safety and Soundness
Act (12 U.S.C. 4640), any service required or authorized to be made by the
Finance Board under this part may be
made by registered mail, or in such
other manner reasonably calculated to
give actual notice as the Finance
Board may by regulation or otherwise
provide.
§ 908.8 Subpoenas.
(a) Authority. Pursuant to section
2B(a)(5) of the Act (12 U.S.C. 1422b(a)(5))
and section 1379B of the Safety and
Soundness Act (12 U.S.C. 4641), the Finance Board, in the course of or in connection with a hearing under this part,
shall have the authority:
(1) To administer oaths and affirmations;
(2) To take and preserve testimony
under oath;
(3) To issue subpoenas and subpoenas
duces tecum; and
(4) To revoke, quash, or modify subpoenas and subpoenas duces tecum
issued by the Finance Board pursuant
to this part.
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(b) Witnesses and documents. The attendance of witnesses and the production of documents provided for in this
subsection may be required from any
place in any State at any designated
place where such proceeding is being
conducted.
(c) Enforcement. The Finance Board
may file an action in the United States
district court for the judicial district
where the proceeding is being conducted or where the witness resides or
conducts business, or in the United
States District Court for the District
of Columbia, for enforcement of any
subpoena or subpoena duces tecum
issued pursuant to this section. Such
courts shall have jurisdiction over such
actions and power to order and require
compliance with such subpoenas and
subpoenas duces tecum.
(d) Fees and expenses. Witnesses subpoenaed under this section shall be
paid the same fees and mileage that are
paid witnesses in the district courts of
the United States. Any court having
jurisdiction of any proceeding instituted under this section by a Bank
may allow to any such party such reasonable expenses and attorneys fees as
the court deems just and proper. Such
expenses shall be paid by the Bank or
from its assets.

an order assessing a civil money penalty for which the hearing is held.
(5) Open to the public. All hearings on
the record with respect to any notice
issued by the Finance Board shall be
open to the public, unless the Board of
Directors, in its discretion, determines
that holding an open hearing would be
contrary to the public interest.
(b) Issuance of final order. After a
hearing on the record has been concluded, and within 90 days after the
parties have been notified that the case
has been submitted to the Board of Directors for final decision, the Board of
Directors shall render the final decision (which shall include findings of
fact upon which the decision is predicated) and shall issue and serve upon
each party to the proceeding a final
order or orders consistent with the provisions.
(c) Judicial review and modification of
final orders. Judicial review of any such
final decision and order shall be exclusively as provided for in § 908.10, pursuant to section 2B(a)(5) of the Act (12
U.S.C. 1422b(a)(5)) and sections 1373 and
1374 of the Safety and Soundness Act
(12 U.S.C. 4633 and 4634). Unless a petition for review is timely filed as provided in § 908.10, and thereafter until
the record in the proceeding has been
filed as so provided, the Board of Directors may at any time modify, terminate, or set aside any such final decision and order, upon such notice and in
such manner as the Board of Directors,
in its sole discretion, considers proper.
Upon such filing of the record, the
Board of Directors may modify, terminate, or set aside any such final decision and order with permission of the
court.

§ 908.9 Hearings on the record.
(a)
Requirements—(1)
Venue
and
record. Pursuant to section 2B(a)(5) of
the Act (12 U.S.C. 1422b(a)(5)) and section 1373 of the Safety and Soundness
Act (12 U.S.C. 4633), any hearing conducted pursuant to §§ 908.4 or 908.6 shall
be held on the record and in the District of Columbia.
(2) Timing. Any hearing shall be set
for a date not earlier than thirty (30)
days nor later than sixty (60) days after
service of a notice, unless an earlier or
a later date is set by the presiding officer at the request of the party served.
(3) Procedure. Any hearing held pursuant to §§ 908.4 or 908.6 shall be conducted in accordance with chapter 5 of
Title 5 of the United States Code.
(4) Failure to appear. If a respondent
fails to appear at a hearing individually or through a duly authorized representative, the respondent shall be
deemed to have consented to the
issuance of a cease and desist order or

§ 908.10

Judicial review.

(a) Authority. Pursuant to section
2B(a)(5) of the Act (12 U.S.C. 1422b(a)(5))
and section 1374 of the Safety and
Soundness Act (12 U.S.C. 4634), any
party to a hearing may obtain judicial
review of a final decision and order
issued under §§ 908.4 or 908.6 exclusively
by filing a written petition in the
United States Court of Appeals for the
District of Columbia Circuit within
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ness Act (12 U.S.C. 4635(a)), the Finance
Board may bring an action in the
United States District Court for the
District of Columbia for the enforcement of any effective order issued by
the Board of Directors under this part.
Such court shall have jurisdiction and
power to order and require compliance
with such order.
(b) Limitation on jurisdiction. In accordance with sections 2B(a)(5) and
2B(a)(7) of the Act (12 U.S.C. 1422b(a)(5)
and (a)(7)) and section 1375(b) of the
Safety and Soundness Act (12 U.S.C.
4635(b)), and except as otherwise provided in the Act, no court shall have
jurisdiction to affect, by injunction or
otherwise, the issuance or enforcement
of any order issued by the Board of Directors under this part, or to review,
modify, suspend, terminate, or set
aside any such notice or order.

thirty (30) days after the date of service of the final decision and order, requesting the court to modify, terminate or set aside the final decision and
order.
(b) Filing of record. Upon receiving a
copy of the petition from the clerk of
the court of appeals, the Finance Board
shall file the hearing record with the
clerk, as provided in section 2112 of
Title 28 of the United States Code (28
U.S.C. 2112).
(c) Jurisdiction. Pursuant to section
2B(a)(5) of the Act (12 U.S.C. 1422b(a)(5))
and section 1374(c) of the Safety and
Soundness Act (12 U.S.C. 4634(c)), upon
the filing of a petition, the court of appeals shall have jurisdiction, which
upon the filing of the record by the Finance Board (except as otherwise provided in § 908.9) shall be exclusive, to
affirm, modify, terminate or set aside,
in whole or in part, a final decision and
order of the Board of Directors.
(d) Review. Review by the court of appeals of a final decision and order of
the Board of Directors and the record
of any hearing conducted pursuant to
this part shall be governed by chapter
7 of Title 5 of the United States Code (5
U.S.C. 701 et seq.).
(e) Order to pay civil money penalty. In
connection with its review of a final
order pursuant to this part, the court
of appeals shall have authority in accordance with section 2B(a)(5) of the
Act (12 U.S.C. 1422b(a)(5)) and section
1374(e) of the Safety and Soundness Act
(12 U.S.C. 4634(e)), to order payment of
any civil money penalty imposed by
the Finance Board.
(f) No automatic stay. In accordance
with section 2B(a)(5) of the Act (12
U.S.C. 1422b(a)(5)) and section 1374(f) of
the Safety and Soundness Act (12
U.S.C. 4634(f)), the commencement of
an action for judicial review of a final
decision and order of the Board of Directors under this section shall not operate as a stay of any such order, unless the court of appeals specifically
orders a stay of the order in whole or
in part.

§ 908.12

Notice after separation.

The resignation, termination of employment or participation, or separation of a director or executive officer of
a Bank shall not affect the jurisdiction
and authority of the Finance Board to
issue any notice and proceed under this
part against any such director or executive officer, if such notice is served
before the end of the two-year period
beginning on the date such director or
executive officer ceases to be associated with the Bank.
§ 908.13 Public disclosure of final orders.
(a) In general. The Finance Board
shall make available to the public—
(1) Any written agreement or other
written statement for which a violation may be redressed by the Finance
Board or any modification to or termination thereof, unless the Finance
Board in its discretion, determines
that public disclosure would be contrary to the public interest;
(2) Any order that is issued by the
Board of Directors and that has become
final in accordance with this part; and
(3) Any modification to or termination of any final order made public
pursuant to this part.
(b) Delay of public disclosure under exceptional circumstances. If the Finance
Board determines in writing that the

§ 908.11 Jurisdiction and enforcement.
(a) Enforcement. In accordance with
sections 2B(a)(5) and 2B(a)(7) of the Act
(12 U.S.C. 1422b(a)(5) and (a)(7)) and section 1375(a) of the Safety and Sound-
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public disclosure, pursuant to paragraph (a) of this section, of any final
decision and order of the Board of Directors would seriously threaten the financial health or security of a Bank,
the Finance Board may delay the public disclosure of such decision and
order for a reasonable time.
(c) Documents filed under seal. The Finance Board may file any document or
part thereof under seal in any hearing
commenced by the Finance Board
under this part, if it determines in
writing that disclosure thereof would
be contrary to the public interest.
(d) Retention of documents. The Finance Board shall keep and maintain a
record, for not less than six years, of
all documents described in paragraph
(a) of this section and all enforcement
agreements and other supervisory actions and supporting documents issued
with respect to or in connection with
any enforcement proceeding initiated
by the Finance Board under this part
or any other law.
(e) Disclosure to Congress. This section
may not be construed to authorize the
withholding, or to prohibit the disclosure, of any information to the Congress or any committee or subcommittee thereof.

governed by this subpart shall be conducted in a hearing on the record in accordance with the provisions of the Administrative Procedure Act, 5 U.S.C.
551–559. The presiding officer shall have
complete charge of the hearing, conduct a fair and impartial hearing, avoid
unnecessary delay, and assure that a
record of the hearing is made.
(b) Powers. The presiding officer shall
have all powers necessary to conduct
the hearing in accordance with paragraph (a) of this section and 5 U.S.C.
556(c). The presiding officer is authorized to—
(1) Set and change the date, time and
place of the hearing upon reasonable
notice to the parties;
(2) Continue or recess the hearing in
whole or in part for a reasonable period
of time;
(3) Hold conferences to identify or
simplify the issues, or to consider
other matters that may aid in the expeditious disposition of the proceeding,
including settlement conferences, mediation or other consensual methods of
dispute resolution;
(4) Administer oaths and affirmations;
(5) Issue subpoenas, subpoenas duces
tecum, and protective orders, as authorized by this part, and to revoke, quash,
or modify such subpoenas;
(6) Take and preserve testimony
under oath;
(7) Rule on motions and other procedural matters appropriate in a hearing,
except that only the Board of Directors
shall have the power to grant any motion to dismiss a cease and desist or
civil money penalty proceeding or to
make a final determination on the
merits of such proceedings;
(8) Regulate the scope and timing of
discovery;
(9) Regulate the course of the hearing
and the conduct of representatives and
parties;
(10) Examine witnesses;
(11) Receive, exclude, limit, or otherwise rule on evidence;
(12) Upon motion of a party, take official notice of facts;
(13) Recuse herself/himself upon motion made by a party or on her or his
own motion;

§ 908.14 No implied private right of action.
This part shall not create any private
right of action on behalf of any person
against a Bank or any director or executive officer of a Bank or impair any
existing private right of action under
applicable law.
§§ 908.15–908.19

[Reserved]

Subpart C—General Rules
§ 908.20 Authority of the Board of Directors.
The Board of Directors may, at any
time during the pendency of a proceeding under this part, perform, direct
the performance of, or waive the performance of any act that could be done
or ordered by the presiding officer.
§ 908.21 Authority of the presiding officer.
(a) General rule. All cease and desist
or civil money penalty proceedings
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(b) Effect of signature. (1) By signing a
document, the representative of record
or party certifies that—
(i) The representative of record or
party has read the filing or submission
of record;
(ii) To the best of her or his knowledge, information and belief formed
after reasonable inquiry, the filing or
submission of record is well-grounded
in fact and is warranted by existing
law or a good faith, non-frivolous argument for the extension, modification,
or reversal of existing law, regulation
or Finance Board policy or order; and
(iii) The filing or submission of
record is not made for any improper
purpose, such as to harass or to cause
unnecessary delay or needless increase
in the cost of litigation.
(2) If a filing or submission of record
is not signed, the presiding officer shall
strike the filing or submission of
record, unless it is signed promptly
after the omission is called to the attention of the pleader or movant.
(c) Effect of making oral motion or argument. The act of making any oral
motion or oral argument by any representative or party shall constitute a
certification that to the best of her or
his knowledge, information, and belief,
formed after reasonable inquiry, such
expressions or statements are wellgrounded in fact and are warranted by
existing law or a good faith, non-frivolous argument for the extension, modification, or reversal of existing law,
regulation, or Finance Board policy or
order, and are not made for any improper purpose, such as to harass or to
cause unnecessary delay or needless increase in the cost of litigation.

(14) Prepare and present to the Board
of Directors a recommended decision as
provided in this part;
(15) Establish time, place and manner
limitations on the attendance of the
public and the media for any public
hearing; and
(16) Do all other things necessary and
appropriate to discharge the duties of a
presiding officer.
§ 908.22

Public hearings.

(a) General rule. All hearings shall be
open to the public, unless the Finance
Board, in its discretion, determines
that holding an open hearing would be
contrary to the public interest. The Finance Board may make such determination sua sponte at any time by
written notice to all parties.
(b) Motion for closed hearing. Within
twenty (20) days of service of a notice,
any party or respondent may file with
the presiding officer a motion for a
non-public hearing and any party may
file a pleading in reply to the motion.
The presiding officer shall forward the
motion and any reply, together with a
recommended decision on the motion,
to the Board of Directors, who shall
make a final determination. Such motions and replies shall be governed by
§ 908.45.
(c) Filing documents under seal. The
Finance Board, in its discretion, may
file any document, or any part of any
document, under seal if the agency
makes a written determination that
disclosure of the document would be
contrary to the public interest. The
presiding officer shall take all appropriate steps to preserve the confidentiality of such documents or parts
thereof, including closing portions of
the hearing to the public.
§ 908.23

§ 908.24

Ex parte communications.

(a) Definition.(1) Ex parte communication means any material oral or written communication relevant to the
merits of a cease and desist or civil
money penalty proceeding under this
part that was neither on the record nor
on reasonable prior notice to all parties that takes place between—
(i) An interested person outside the
Finance Board (including the person’s
representative); and
(ii) The presiding officer handling the
proceeding, the Board of Directors or

Good faith certification.

(a) General requirement. Every filing
or submission of record following the
issuance of a notice by the Finance
Board shall be signed by at least one
representative of record in her or his
individual name and shall state that
representative’s address and telephone
number and the names, addresses and
telephone numbers of all other representatives of record for the person
making the filing or submission.
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§ 908.25
(e) Consultations by presiding officer.
Except to the extent required for the
disposition of ex parte matters as authorized by law, the presiding officer
may not consult a person or party on
any matter relevant to the merits of a
proceeding, unless on notice and opportunity for all parties to participate.
(f) Separation of functions. An employee or agent engaged in the performance of investigative or prosecuting functions for the Finance
Board in a case may not, in that or a
factually related case, participate or
advise in the decision, recommended
decision, or Board of Directors’ review
of the recommended decision under
§ 908.65, except as a witness or counsel
in a hearing.

any member thereof, a decisional employee of the Finance Board assigned
to that proceeding, or any other person
who is or may reasonably be expected
to be involved in the decisional process.
(2) A communication that does not
concern the merits of a proceeding
under this part, such as a request for
status of the proceeding, does not constitute an ex parte communication.
(b) Prohibition of ex parte communications. From the time that a notice commencing a proceeding under this part is
issued by the Finance Board until the
date that the Board of Directors issues
its final decision pursuant to § 908.65,
no person referred to in paragraph
(a)(1)(i) of this section shall knowingly
make or cause to be made an ex parte
communication. The Board of Directors, any member thereof individually,
the presiding officer, or an employee of
the Finance Board, shall not knowingly make or cause to be made an ex
parte communication.
(c) Procedure upon occurrence of ex
parte communication. If an ex parte communication is received by any person
identified in paragraph (a) of this section, that person promptly shall cause
all such written communications (or, if
the communication is oral, a memorandum stating the substance of the
communication) to be placed on the
record of the proceeding and served on
all parties. All parties to the proceeding shall have an opportunity,
within ten days of receipt of service of
the ex parte communication or the
written record of an oral communication, to file responses thereto and to
recommend any sanctions, in accordance with paragraph (d) of this section,
that they believe to be appropriate
under the circumstances.
(d) Sanctions. Any party or representative for a party who makes an ex parte
communication, or who encourages or
solicits another person or entity to
make any such communication, may be
subject to any appropriate sanction or
sanctions imposed by the Board of Directors or the presiding officer, including, but not limited to, exclusion from
the proceedings and an adverse ruling
on the issue that is the subject of the
prohibited communication.

§ 908.25 Filing of papers.
(a) Filing. Any papers required to be
filed shall be addressed to the presiding
officer and filed with the Finance
Board, 1777 F Street, NW., Washington,
DC 20006.
(b) Manner of filing. Unless otherwise
specified by the Finance Board or the
presiding officer, filing shall be accomplished by:
(1) Personal service;
(2) Delivery to the U.S. Postal Service or to a reliable commercial delivery
service for same day or overnight delivery;
(3) Mailing by first class, registered,
or certified mail; or
(4) Transmission by electronic media
upon any conditions specified by the
Finance Board or the presiding officer.
All papers filed by electronic media
shall also concurrently be filed in accordance with paragraph (c) of this section.
(c) Formal requirements as to papers
filed—(1) Form. All papers must set
forth the name, address and telephone
number of the representative or party
making the filing and must be accompanied by a certification setting forth
when and how service has been made
on all other parties. All papers filed
must be double-spaced and printed or
typewritten on 81⁄2 × 11-inch paper and
must be clear and legible.
(2) Signature. All papers must be
dated and signed as provided in § 908.23.
(3) Caption. All papers filed must include at the head thereof, or on a title
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page, the name of the Finance Board
and of the filing party, the title and
docket number of the proceeding and
the subject of the particular paper.
(4) Number of copies. Unless otherwise
specified by the Finance Board or the
presiding officer, an original and one
copy of all documents, papers, transcripts of testimony, and exhibits shall
be filed.

eral agent, or to any other agent authorized by appointment or by law to
receive service and, if the agent is one
authorized by statute to receive service
and the statute so requires, by also
mailing a copy to the party;
(iv) By registered or certified mail
addressed to the person’s last known
address; or
(v) By any other method reasonably
calculated to give actual notice.
(d) Subpoenas. Subject to applicable
provisions in this part, service of a subpoena may be made:
(1) By personal service;
(2) If the person to be served is an individual, by delivery to a person of
suitable age and discretion at the physical location where the individual resides or works;
(3) If the person to be served is a corporation or other association, by delivery to an officer, managing or general
agent, or to any other agent authorized
by appointment or by law to receive
service and, if the agent is one authorized by statute to receive service and
the statute so requires, by also mailing
a copy to the party;
(4) By registered or certified mail addressed to the person’s last known address; or
(5) By any other method reasonably
calculated to give actual notice.
(e) Area of service. Service in any
State, commonwealth, possession, territory of the United States or the District of Columbia on any person doing
business in any State, commonwealth,
possession, territory of the United
States or the District of Columbia, or
on any person as otherwise permitted
by law, is effective without regard to
the place where the hearing is held.
(f) Proof of service. Proof of service of
papers filed by a party shall be filed before action is taken thereon. The proof
of service, which shall serve as prima
facie evidence of the fact and date of
service, shall show the date and manner of service and may be by written
acknowledgment of service, by declaration of the person making service, or
by certificate of a representative of
record. However, failure to file proof of
service contemporaneously with the
papers shall not affect the validity of
actual service. The presiding officer
may allow the proof to be amended or

§ 908.26 Service of papers.
(a) By the parties. Except as otherwise
provided, a party filing papers or serving a subpoena shall serve a copy upon
the representative of record for each
party to the proceeding so represented
and upon any party not so represented.
(b) Method of service. Except as provided in paragraphs (c)(2) and (d) of
this section, a serving party shall use
one or more of the following methods
of service:
(1) Personal service;
(2) Delivery to the U.S. Postal Service or to a reliable commercial delivery
service for same day or overnight delivery;
(3) Mailing by first class, registered,
or certified mail; or
(4) Transmission by electronic media,
only if the parties mutually agree. Any
papers served by electronic media shall
also concurrently be served in accordance
with
the
requirements
of
§ 908.25(c).
(c) By the Finance Board or the presiding officer. (1) All papers required to
be served by the Finance Board or the
presiding officer upon a party who has
appeared in the proceeding in accordance with § 908.72 may be served by any
means specified in paragraph (b) of this
section.
(2) If a notice of appearance has not
been filed in the proceeding for a party
in accordance with § 908.72, the Finance
Board or the presiding officer shall
make service upon such party by any
of the following methods:
(i) By personal service;
(ii) If the person to be served is an individual, by delivery to a person of
suitable age and discretion at the physical location where the individual resides or works;
(iii) If the person to be served is a
corporation or other association, by delivery to an officer, managing or gen-
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supplied, unless to do so would result
in material prejudice to a party.
§ 908.27

add three (3) calendar days to the prescribed period for the responsive filing.
(2) If service was made by U.S. Postal
Service or reliable commercial overnight delivery service, add one (1) calendar day to the prescribed period for
the responsive filing.
(3) If service was made by electronic
media transmission, add one (1) calendar day to the prescribed period for
the responsive filing, unless otherwise
determined by the Board of Directors
or the presiding officer in the case of
filing, or by agreement among the parties in the case of service.

Computing time.

(a) General rule. In computing any period of time prescribed or allowed by
this subpart, the date of the act or
event that commences the designated
period of time is not included. The last
day so computed is included unless it is
a Saturday, Sunday, or Federal holiday. When the last day is a Saturday,
Sunday or Federal holiday, the period
shall run until the end of the next day
that is not a Saturday, Sunday, or Federal holiday. Intermediate Saturdays,
Sundays and Federal holidays are included in the computation of time.
However, when the time period within
which an act is to be performed is ten
(10) days or less, not including any additional time allowed for in paragraph
(c) of this section, intermediate Saturdays, Sundays and Federal holidays are
not included.
(b) When papers are deemed to be filed
or served. (1) Filing and service are
deemed to be effective—
(i) In the case of personal service or
same day reliable commercial delivery
service, upon actual service;
(ii) In the case of U.S. Postal Service
or reliable commercial overnight delivery service, or first class, registered, or
certified mail, upon deposit in or delivery to an appropriate point of collection; or
(iii) In the case of transmission by
electronic media, as specified by the
authority receiving the filing in the
case of filing, and as agreed among the
parties in the case of service.
(2) The effective filing and service
dates specified in paragraph (b)(1) of
this section may be modified by the Finance Board or the presiding officer in
the case of filing or by agreement of
the parties in the case of service.
(c) Calculation of time for service and
filing of responsive papers. Whenever a
time limit is measured by a prescribed
period from the service of any notice or
paper, the applicable time limits shall
be calculated as follows:
(1) If service was made by first class,
registered, or certified mail, or by delivery to the U.S. Postal Service for
longer than overnight delivery service,

§ 908.28

Change of time limits.

Except as otherwise provided by law,
the presiding officer may, for good
cause shown, extend the time limits
prescribed above or prescribed by any
notice or non-dispositive order issued
under this part. After the referral of
the case to the Board of Directors pursuant to § 908.63, the Board of Directors
may grant extensions of the time limits for good cause shown. Extensions
may be granted on the motion of a
party after notice and opportunity to
respond is afforded all nonmoving parties, or on the Board of Directors’ or
the presiding officer’s own motion.
§ 908.29

Witness fees and expenses.

Witnesses (other than parties) subpoenaed for testimony or depositions
shall be paid the same fees for attendance and mileage as are paid to witnesses pursuant to the Federal Rules of
Civil Procedure (title 28 of the U.S.
Code) governing proceedings in the
United States district courts, in which
the United States is a party, provided
that, in the case of a discovery subpoena addressed to a party, no witness
fees or mileage shall be paid. Fees for
witnesses shall be tendered in advance
by the party requesting the subpoena,
except that fees and mileage need not
be tendered in advance where the Finance Board is the issuer of the subpoena. The Finance Board shall not be
responsible for or required to pay any
fees to or expenses of any witness not
subpoenaed by the Finance Board.
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§§ 908.33–908.39

§ 908.30 Settlement or other dispute
resolution.

Subpart D—Pre-Hearing
Proceedings

Any respondent may, at any time in
a cease and desist or civil money penalty proceeding, unilaterally submit to
the Finance Board’s counsel of record
written offers or proposals for settlement of such proceeding in whole or in
part without prejudice to the rights of
any of the parties. Any such offer or
proposal shall be made exclusively to
the Finance Board. Submission of a
written settlement offer does not provide a basis for adjourning or otherwise
delaying all or any portion of a proceeding under this part. Any party to a
proceeding under this part may request
a neutral individual preside over settlement negotiations. No settlement
offer or proposal, or any subsequent negotiation or resolution, is admissible
as evidence in any proceeding under
this part or any court.
§ 908.31

§ 908.40 Commencement of proceeding
and contents of notices.
Proceedings under this part are commenced by the issuance of a notice of
charges or a notice of assessment of a
civil money penalty (notice). A notice
that is served by the Finance Board
upon a respondent in accordance with
§ 908.7 shall state all of the following:
(a) The legal authority for the proceeding and for the Finance Board’s jurisdiction over the proceeding;
(b) A statement of the matters of fact
or law showing that the Finance Board
is entitled to relief;
(c) A proposed order or prayer for an
order granting the requested relief;
(d) The time, place and nature of the
hearing;
(e) The time within which to file an
answer;
(f) The time within which to request
a hearing; and
(g) The address for filing the answer
and/or request for a hearing.

Right to supervise the Banks.

Nothing contained in this part shall
limit in any manner the right of the
Finance Board to conduct any examination, inspection, or visitation of any
Bank, or the right of the Finance
Board to conduct or continue any form
of investigation authorized by law.
Nothing set forth in this part shall restrict or be deemed to restrict the authority of the Finance Board to supervise the Banks or to issue or enforce
orders or directives pursuant to section
2B(a)(1), or any other provision, of the
Act (12 U.S.C. 1422b(a)(1)).
§ 908.32 Collateral attacks
ceedings under this part.

on

[Reserved]

§ 908.41 Answer.
(a) Deadline for filing answer. Unless
otherwise specified by the Finance
Board in the notice, respondent shall
file an answer within twenty (20) days
of service of the notice.
(b) Content of answer. An answer shall
respond specifically to each paragraph
or allegation of fact contained in the
notice and must admit, deny, or state
that the party lacks sufficient information to admit or deny each allegation
of fact. A statement of lack of information has the effect of a denial. Denials
must fairly meet the substance of each
allegation of fact denied; general denials are not permitted. When a respondent denies part of an allegation, that
part must be denied and the remainder
specifically admitted. Any allegation
of fact in the notice that is not denied
in the answer is deemed admitted for
purposes of the proceeding. A respondent is not required to respond to the
portion of a notice that constitutes the

pro-

If a respondent files in any court a
collateral attack that purports to challenge all or any portion of a proceeding
under this part, the hearing on the
merits shall continue without regard
to the pendency of any such challenge
action. No default or other failure to
act as directed in the hearing within
the times prescribed in this subpart
shall be excused based on the pendency
of any such challenge action.
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prayer for relief or proposed order. The
answer shall set forth affirmative defenses, if any, asserted by the respondent.
(c) Default. Failure of a respondent to
file an answer required by this section
within the time provided constitutes a
waiver of such respondent’s right to appear and contest the allegations in the
notice. If no timely answer is filed, the
Finance Board’s counsel of record may
file a motion for entry of an order of
default. Upon a finding that no good
cause has been shown for the failure to
file a timely answer, the presiding officer shall file with the Board of Directors a recommended decision containing the findings and the relief
sought in the notice. Any final order
issued by the Board of Directors based
upon a respondent’s failure to answer
shall be deemed to be an order issued
upon consent.

siding officer that the admission of
such evidence would unfairly prejudice
that party’s action or defense upon the
merits. The presiding officer may grant
a continuance to enable the objecting
party to meet such evidence.
§ 908.43 Failure to appear.
Failure of a respondent to appear in
person or by a duly authorized representative at the hearing constitutes
a waiver of respondent’s right to a
hearing and is deemed an admission of
the facts as alleged and consent to the
relief sought in the notice. Without
further proceedings or notice to the respondent, the presiding officer shall
file with the Board of Directors a recommended decision containing the
findings and the relief sought in the
notice.
§ 908.44 Consolidation and severance
of actions.
(a) Consolidation. On the motion of
any party, or on the Finance Board’s or
the presiding officer’s own motion, the
presiding officer may consolidate, for
some or all purposes, any two or more
proceedings, if each such proceeding involves or arises out of the same transaction, occurrence or series of transactions or occurrences, or involves at
least one common respondent or a material common question of law or fact,
unless such consolidation would cause
unreasonable delay or injustice. In the
event of consolidation under this section, appropriate adjustment to the
pre-hearing schedule must be made to
avoid unnecessary expense, inconvenience, or delay.
(b) Severance. The presiding officer
may, upon the motion of the Finance
Board or any party, sever the proceeding for separate resolution of the
matter as to any respondent only if the
presiding officer finds that undue prejudice or injustice to the moving party
would result from not severing the proceeding and such undue prejudice or injustice would outweigh the interests of
judicial economy and expedition in the
complete and final resolution of the
proceeding.

§ 908.42 Amended pleadings.
(a) Amendments. The notice or answer
may be amended or supplemented by
the Finance Board prior to the scheduling conference held in accordance
with § 908.53, or at any stage of the proceeding with the permission of the presiding officer for good cause shown.
The respondent must answer an amended notice within the time remaining
for the respondent’s answer to the
original notice, or within ten (10) days
after service of the amended notice,
whichever period is longer, unless the
Board of Directors or the presiding officer orders otherwise for good cause
shown.
(b) Amendments to conform to the evidence. When issues not raised in the notice or answer are tried at the hearing
by express or implied consent of the
parties, they shall be treated in all respects as if they had been raised in the
notice or answer, and no formal amendments shall be required. If evidence is
objected to at the hearing on the
ground that it is not within the issues
raised by the notice or answer, the presiding officer may admit the evidence
when admission is likely to assist in
adjudicating the merits of the action.
The presiding officer will do so freely
when the determination of the merits
of the action is served thereby and the
objecting party fails to satisfy the pre-

§ 908.45 Motions.
(a) Written motions. (1) Except as otherwise provided herein, an application
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ten request to produce documents. For
purposes of a request to produce documents, the term documents may be defined to include drawings, graphs,
charts, photographs, recordings, data
stored in electronic form, and other
data compilations from which information can be obtained or translated, if
necessary, by the parties through detection devices into reasonably usable
form, as well as written material of all
kinds.
(b) Relevance. A party may obtain
document discovery regarding any
matter not privileged provided that the
information sought has a logical connection to consequential facts (i.e.,
material) or may tend to prove or disprove a matter in issue (i.e., relevant)
related to the merits of the pending action. Any request to produce documents that calls for irrelevant or immaterial information, or that is unreasonable, oppressive, excessive in scope,
unduly burdensome, or repetitive of
previous requests, or that seeks to obtain privileged documents, shall be denied or modified. A request is unreasonable, oppressive, excessive in scope,
or unduly burdensome if, among other
things, it fails to include justifiable
limitations on the time period covered
and the geographic locations to be
searched, the time provided to respond
in the request is inadequate, or the request calls for copies of documents to
be delivered to the requesting party
and fails to include the requestor’s
written agreement to pay in advance
for the copying, in accordance with
§ 908.47.
(c) Forms of discovery. Document discovery shall be limited to requests for
production of documents for inspection
and copying. No other form of discovery shall be allowed. Discovery by
use of interrogatories may be permitted. This paragraph shall not be interpreted to require the creation of a
document.
(d) Privileged matter. Privileged documents shall not be discoverable. Privileges include the attorney-client privilege, work-product privilege, any government’s or government agency’s deliberative process privilege and any
other privileges provided by the Constitution, any applicable act of Congress, or the principles of common law.

or request for an order or ruling must
be made by written motion.
(2) All written motions shall state
with particularity the relief sought and
must be accompanied by a proposed
order.
(3) No oral argument may be held on
written motions except as otherwise directed by the presiding officer. Written
memoranda, briefs, affidavits, or other
relevant material or documents may be
filed in support of or in opposition to a
motion.
(b) Oral motions. A motion may be
made orally and on the record at a
hearing, unless the presiding officer directs that such motion be reduced to
writing and filed with the presiding officer. Oral motions must be made a
part of the record of the hearing, and
accompanied by a proposed order.
(c) Filing of motions. Motions shall be
filed with the presiding officer, except
that following the filing of a recommended decision with the Board of
Directors, motions must be filed with
the Board of Directors in accordance
with § 908.64.
(d) Responses. (1) Except as otherwise
provided herein, any party may file a
written response to a motion within
ten days after service of any written
motion, or within such other period of
time as may be established by the presiding officer or the Board of Directors.
The presiding officer shall not rule on
any oral or written motion before each
party has had an opportunity to file a
response.
(2) The failure of a party to oppose a
written motion or an oral motion made
on the record is deemed to be consent
by that party to the entry of an order
substantially in the form of the order
accompanying the motion.
(e) Dilatory motions. Frivolous, dilatory, or repetitive motions are prohibited. The filing of such motions may
form the basis for sanctions.
(f) Dispositive motions. Dispositive motions shall be governed by §§ 908.51 and
908.52.
§ 908.46 Discovery.
(a) Limits on discovery. Subject to the
limitations set out in paragraphs (b),
(d), and (e) of this section, any party to
a hearing under this part may obtain
document discovery by serving a writ-
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(e) Time limits. All discovery, including all responses to discovery requests,
shall be completed within the time set
by the presiding officer, but in no case
later than ten (10) days prior to the
service deadline for pre-hearing submissions in accordance with § 908.54. No
exception to this time limit shall be
permitted, unless the presiding officer
finds on the record that good cause exists for waiving the requirements of
this paragraph.

(1) The responding party learns that
in some material respect the information disclosed is incomplete or incorrect, and
(2) The additional or corrective information has not otherwise been made
known to the other parties during the
discovery process or in writing.
(d) Motions to strike or limit discovery
requests. (1) Any party that objects to a
discovery request may, within ten (10)
days of being served with such request,
file a motion in accordance with the
provisions of § 908.45 requesting the presiding officer order the request be
stricken or otherwise limited. If an objection is made to only a portion of an
item or category in a request, the objection shall specify that portion. Any
objections not made in accordance with
this paragraph and § 908.45 are waived.
(2) The party who served the request
that is the subject of a motion to
strike or limit may file a written response within five (5) days of service of
the motion. No other party may file a
response.
(e) Privilege. At the time other documents are produced, all documents
withheld on the grounds of privilege
must be reasonably identified, together
with a statement of the basis for the
assertion of privilege. When similar
documents that are protected by deliberative process, attorney work-product, or attorney-client privilege are voluminous, these documents may be
identified by category instead of by individual document. The presiding officer has discretion to determine when
the identification by category is insufficient.
(f) Motions to compel production. (1) If
a party withholds any documents as
privileged or fails to comply fully with
a discovery request, the requesting
party may, within (10) ten days of the
assertion of privilege or of the time the
failure to comply becomes known to
the requesting party, file a motion in
accordance with the provisions of
§ 908.45 for the issuance of a subpoena
compelling production.
(2) The party who asserted the privilege or failed to comply with the request may, within five (5) days of service of a motion for the issuance of a
subpoena compelling production, file a

§ 908.47 Request for document discovery from parties.
(a) General rule. Any party may serve
on any other party a request to
produce for inspection any discoverable
documents that are in the possession,
custody, or control of the party upon
whom the request is served. Copies of
the request shall be served on all other
parties. The request must identify the
documents to be produced either by individual item or by category and must
describe each item and category with
reasonable particularity. Documents
must be produced as they are kept in
the usual course of business or they
shall be labeled and organized to correspond with the categories in the request.
(b) Production or copying. The request
shall specify a reasonable time, place
and manner for production and performing any related acts. In lieu of inspecting the documents, the requesting
party may specify that all or some of
the responsive documents be copied
and the copies delivered to the requesting party. If copying of fewer than 250
pages is requested, the party to whom
the request is addressed shall bear the
cost of copying and shipping charges. If
a party requests more than 250 pages of
copying, the requesting party shall pay
for copying and shipping charges.
Copying charges are at the current rate
per page imposed by the Finance Board
at § 910.9(g) of this chapter for requests
for documents filed under the Freedom
of Information Act, 5 U.S.C. 552. The
party to whom the request is addressed
may require payment in advance before
producing the documents.
(c) Obligation to update responses. A
party who has responded to a discovery
request is not required to supplement
the response, unless:
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written response to the motion. No
other party may file a response.
(g) Ruling on motions. After the time
for filing responses to motions pursuant to this section has expired, the presiding officer shall rule promptly on all
such motions. If the presiding officer
determines that a discovery request or
any of its terms calls for irrelevant
material, is unreasonable, oppressive,
excessive in scope, unduly burdensome,
or repetitive of previous requests, or
seeks to obtain privileged documents,
he or she may deny or modify the request and may issue appropriate protective orders, upon such conditions as
justice may require. The pendency of a
motion to strike or limit discovery or
to compel production shall not be a
basis for staying or continuing the proceeding, unless otherwise ordered by
the presiding officer. Notwithstanding
any other provision in this part, the
presiding officer may not release, or
order a party to produce, documents
withheld on grounds of privilege if the
party has stated to the presiding officer its intention to file a timely motion for interlocutory review of the
presiding officer’s order to produce the
documents, until the motion for interlocutory review has been decided.
(h) Enforcing discovery subpoenas. If
the presiding officer issues a subpoena
compelling production of documents by
a party, the subpoenaing party may, in
the event of noncompliance and to the
extent authorized by applicable law,
apply to any appropriate United States
district court for an order requiring
compliance with the subpoena. A party’s right to seek court enforcement of
a subpoena shall not in any manner
limit the sanctions that may be imposed by the presiding officer against a
party who fails to produce or induces
another to fail to produce subpoenaed
documents.

sonableness of the scope of documents
sought. The subpoenaing party shall
specify a reasonable time, place, and
manner for production in response to
the subpoena.
(2) A party shall only apply for a document subpoena under this section
within the time period during which
such party could serve a discovery request under § 908.46(e) and in accordance with § 908.47. The party requesting
the document subpoena is responsible
for serving it on the subpoenaed person
and for serving copies on all parties.
Document subpoenas may be served in
any State, territory, or possession of
the United States, the District of Columbia, or as otherwise provided by
law.
(3) The presiding officer shall
promptly issue any document subpoena
applied for under this section; except
that, if the presiding officer determines
that the application does not set forth
a valid basis for the issuance of the
subpoena, or that any of its terms are
unreasonable, oppressive, excessive in
scope, or unduly burdensome, he may
refuse to issue the subpoena or may
issue it in a modified form upon such
conditions as may be determined by
the presiding officer.
(b) Motion to quash or modify. (1) Any
person to whom a document subpoena
is directed may file a motion to quash
or modify such subpoena, accompanied
by a statement of the basis for quashing or modifying the subpoena. The
movant shall serve the motion on all
parties and any party may respond to
such motion within ten days of service
of the motion.
(2) Any motion to quash or modify a
document subpoena shall be filed on
the same basis, including the assertion
of privilege, upon which a party could
object to a discovery request under
§ 908.47 and during the same time limits
during which such an objection could
be filed.
(c) Enforcing document subpoenas. If a
subpoenaed person fails to comply with
any subpoena issued pursuant to this
section or any order of the presiding officer that directs compliance with all
or any portion of a document subpoena,
the subpoenaing party or any other aggrieved party may, to the extent authorized by applicable law, apply to an

§ 908.48 Document subpoenas to nonparties.
(a) General rules. (1) Any party may
apply to the presiding officer for the
issuance of a document discovery subpoena addressed to any person who is
not a party to the proceeding. The application must contain a proposed document subpoena and a brief statement
showing the general relevance and rea-

42

VerDate Dec<13>2002

05:41 Jan 20, 2003

Jkt 200039

PO 00000

Frm 00042

Fmt 8010

Sfmt 8010

Y:\SGML\200039T.XXX

200039T

Federal Housing Finance Board

§ 908.49

appropriate United States district
court for an order requiring compliance
with any part of the subpoena that the
presiding officer has not quashed or
modified. A party’s right to seek court
enforcement of a document subpoena
shall in no way limit the sanctions
that may be imposed by the presiding
officer on a party who induces a failure
to comply with subpoenas issued under
this section.

basis upon which to issue the requested
subpoena.
(4) The party obtaining a deposition
subpoena is responsible for serving it
on the witness and for serving copies
on all parties. Unless the presiding officer orders otherwise, no deposition
under this section shall be taken on
fewer than ten (10) days’ notice to the
witness and all parties. Deposition subpoenas may be served anywhere within
the United States or its possessions or
territories on any person doing business anywhere within the United
States or its possessions or territories,
or as otherwise permitted by law.
(b) Objections to deposition subpoenas.
(1) The witness and any party who has
not had an opportunity to oppose a
deposition subpoena issued under this
section may file a motion under § 908.45
with the presiding officer to quash or
modify the subpoena prior to the time
for compliance specified in the subpoena, but not more than ten (10) days
after service of the subpoena.
(2) A statement of the basis for the
motion to quash or modify a subpoena
issued under this section shall accompany the motion. The motion must be
served on all parties.
(c) Procedure upon deposition. (1) Each
witness testifying pursuant to a deposition subpoena shall be duly sworn and
each party shall have the right to examine the witness. Objections to questions or documents must be in short
form, stating the grounds for the objection. Failure to object to questions or
documents is not deemed a waiver except where the ground for objection
might have been avoided if the objection had been presented timely. All
questions, answers and objections must
be recorded.
(2) Any party may move before the
presiding officer for an order compelling the witness to answer any questions the witness has refused to answer
or submit any evidence that, during
the deposition, the witness has refused
to submit.
(3) The deposition shall be subscribed
by the witness, unless the parties and
the witness, by stipulation, have
waived the signing, or the witness is
ill, cannot be found, or has refused to
sign. If the deposition is not subscribed

§ 908.49 Deposition of witness unavailable for hearing.
(a) General rules. (1) A party desiring
to preserve that witness’ testimony for
the record may apply in accordance
with the procedures set forth in paragraph (a)(2) of this section to the presiding officer for the issuance of a subpoena, including a subpoena duces
tecum, requiring the attendance of the
witness at a deposition. The presiding
officer may issue a deposition subpoena
under this section upon a showing
that—
(i) The testimony is reasonably expected to be material; and
(ii) Taking the deposition will not result in any undue burden to any other
party and will not cause undue delay of
the proceeding.
(2) The application must contain a
proposed deposition subpoena and a
brief statement of the reasons for the
issuance of the subpoena. The subpoena
must name the witness whose deposition is to be taken and specify the time
and place for taking the deposition. A
deposition subpoena may require the
witness to be deposed anywhere within
the United States and its possessions
and territories in which that witness
resides or has a regular place of employment or such other convenient
place as the presiding officer shall fix.
(3) A subpoena shall be promptly
issued upon request, unless the presiding officer determines that the request fails to set forth a valid basis
under this section for its issuance. The
presiding officer shall make a determination that there is a valid basis for
issuing the subpoena. The presiding officer may require a written response
from the party requesting the subpoena
or require attendance at a conference
to determine whether there is a valid
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by the witness, the court reporter taking the deposition shall certify that
the transcript is a true and complete
transcript of the deposition.
(d) Enforcing subpoenas. If a subpoenaed person fails to comply with any
subpoena issued pursuant to this section or with any order of the presiding
officer made upon motion under paragraph (c)(2) of this section, the subpoenaing party or other aggrieved
party may, to the extent authorized by
applicable law, apply to an appropriate
United States district court for an
order requiring compliance with the
portions of the subpoena that the presiding officer has ordered enforced. A
party’s right to seek court enforcement
of a deposition subpoena in no way limits the sanctions that may be imposed
by the presiding officer on a party who
fails to comply with or induces a failure to comply with a subpoena issued
under this section.
§ 908.50

ceeding would be an inadequate remedy; or
(4) Subsequent modification of the
ruling would cause unusual delay or expense.
(d) Suspension of proceeding. Neither a
request for interlocutory review nor
any disposition of such a request by
the Board of Directors under this section suspends or stays the proceeding
unless otherwise ordered by the presiding officer or the Board of Directors.
§ 908.51 Summary disposition.
(a) In general. The presiding officer
shall recommend that the Board of Directors issue a final order granting a
motion for summary disposition if the
undisputed pleaded facts, admissions,
affidavits, stipulations, documentary
evidence, matters as to which official
notice may be taken and any other evidentiary materials properly submitted
in connection with a motion for summary disposition show that—
(1) There is no genuine issue as to
any material fact; and
(2) The movant is entitled to a decision in its favor as a matter of law.
(b) Filing of motions and responses. (1)
Any party who believes there is no genuine issue of material fact to be determined and that such party is entitled
to a decision as a matter of law may
move at any time for summary disposition in its favor of all or any part of
the proceeding. Any party, within
twenty (20) days after service of such
motion or within such time period as
allowed by the presiding officer, may
file a response to such motion.
(2) A motion for summary disposition
must be accompanied by a statement of
material facts as to which the movant
contends there is no genuine issue.
Such motion must be supported by documentary evidence, which may take
the form of admissions in pleadings,
stipulations, written interrogatory responses,
depositions,
investigatory
depositions, transcripts, affidavits and
any other evidentiary materials that
the movant contends support its position. The motion must also be accompanied by a brief containing the points
and authorities in support of the contention of the movant. Any party opposing a motion for summary disposition must file a statement setting

Interlocutory review.

(a) General rule. The Board of Directors may review a ruling of the presiding officer prior to the certification
of the record to the Board of Directors
only in accordance with the procedures
set forth in this section.
(b) Procedure. Any motion for interlocutory review shall be filed by a
party with the presiding officer within
ten (10) days of his ruling. Upon the expiration of the time for filing all responses, the presiding officer shall
refer the matter to the Board of Directors for final disposition. In referring
the matter to the Board of Directors,
the presiding officer may indicate
agreement or disagreement with the
asserted grounds for interlocutory review of the ruling in question.
(c) Scope of review. The Board of Directors may exercise interlocutory review of a ruling of the presiding officer
if it finds that—
(1) The ruling involves a controlling
question of law or policy as to which
substantial grounds exist for a difference of opinion;
(2) Immediate review of the ruling
may materially advance the ultimate
termination of the proceeding;
(3) Subsequent modification of the
ruling at the conclusion of the pro-
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forth those material facts as to which
such party contends a genuine dispute
exists. Such opposition must be supported by evidence of the same type as
that submitted with the motion for
summary disposition and a brief containing the points and authorities in
support of the contention that summary disposition would be inappropriate.
(c) Hearing on motion. At the request
of any party or on his own motion, the
presiding officer may hear oral argument on the motion for summary disposition.
(d) Decision on motion. Following receipt of a motion for summary disposition and all responses thereto, the presiding officer shall determine whether
the movant is entitled to summary disposition. If the presiding officer finds
that the moving party is not entitled
to summary disposition, the presiding
officer shall make a ruling denying the
motion. If the presiding officer determines that summary disposition is
warranted, the presiding officer shall
submit a recommended decision to that
effect to the Board of Directors under
§ 908.63.

uling conference.’’ The identification
of potential witnesses, the time for and
manner of discovery and the exchange
of any pre-hearing materials including
witness lists, statements of issues,
stipulations, exhibits and any other
materials may also be determined at
the scheduling conference.
(b) Pre-hearing conference. The presiding officer may, in addition to the
scheduling conference, on his own motion or at the request of any party, direct representatives for the parties to
meet with him (in person or by telephone) at a pre-hearing conference to
address any or all of the following:
(1) Simplification and clarification of
the issues;
(2) Stipulations, admissions of fact
and the contents, authenticity and admissibility into evidence of documents;
(3) Matters of which official notice
may be taken;
(4) Limitation of the number of witnesses;
(5) Summary disposition of any or all
issues;
(6) Resolution of discovery issues or
disputes;
(7) Amendments to pleadings; and
(8) Such other matters as may aid in
the orderly disposition of the proceeding.
(c) Transcript. The presiding officer,
in his discretion, may require that a
scheduling or prehearing conference be
recorded by a court reporter. A transcript of the conference and any materials filed, including orders, becomes
part of the record of the proceeding. A
party may obtain a copy of the transcript at such party’s expense.
(d) Scheduling or pre-hearing orders.
Within a reasonable time following the
conclusion of the scheduling conference or any pre-hearing conference,
the presiding officer shall serve on
each party an order setting forth any
agreements reached and any procedural
determinations.

§ 908.52 Partial summary disposition.
If the presiding officer determines
that a party is entitled to summary
disposition as to certain claims only,
he or she shall defer submitting a recommended decision to the Board of Directors as to those claims. A hearing
on the remaining issues must be ordered. Those claims for which the presiding officer has determined that summary disposition is warranted will be
addressed in the recommended decision
filed at the conclusion of the hearing.
§ 908.53 Scheduling and prehearing
conferences.
(a) Scheduling conference. Within thirty (30) days of service of the notice or
order commencing a proceeding or at
such other time as the parties may
agree, the presiding officer shall direct
representatives for all parties to meet
with him or her in person at a specified
time and place prior to the hearing or
to confer by telephone for the purpose
of scheduling the course and conduct of
the proceeding. This meeting or telephone conference is called a ‘‘sched-

§ 908.54 Pre-hearing submissions.
(a) Service deadline. Within the time
set by the presiding officer, but in no
case later than 10 (ten) days before the
start of the hearing, each party shall
serve on every other party the serving
party’s:
(1) Pre-hearing statement;
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(2) Final list of witnesses to be called
to testify at the hearing, including
name and address of each witness and a
short summary of the expected testimony of each witness;
(3) List of the exhibits to be introduced at the hearing along with a copy
of each exhibit; and
(4) Stipulations of fact, if any.
(b) Effect of failure to comply. No witness may testify and no exhibits may
be introduced at the hearing if such
witness or exhibit is not listed in the
pre-hearing submissions pursuant to
paragraph (a) of this section, except for
good cause shown.

siding officer, the party making the application shall serve the subpoena on
the person named in the subpoena and
on each party.
(b) Motion to quash or modify. (1) Any
person to whom a hearing subpoena is
directed or any party may file a motion to quash or modify such subpoena,
accompanied by a statement of the
basis for quashing or modifying the
subpoena. The movant must serve the
motion on each party and on the person named in the subpoena. Any party
may respond to the motion within ten
days of service of the motion.
(2) Any motion to quash or modify a
hearing subpoena must be filed prior to
the time specified in the subpoena for
compliance, but no more than ten days
after the date of service of the subpoena upon the movant.
(c) Enforcing subpoenas. If a subpoenaed person fails to comply with any
subpoena issued pursuant to this section or any order of the presiding officer that directs compliance with all or
any portion of a hearing subpoena, the
subpoenaing party or any other aggrieved party may seek enforcement of
the subpoena pursuant to § 908.8(c). A
party’s right to seek court enforcement
of a hearing subpoena shall in no way
limit the sanctions that may be imposed by the presiding officer on a
party who fails, or induces a failure, to
comply with any subpoena issued under
this section.

§ 908.55 Hearing subpoenas.
(a) Issuance. (1) Upon application of a
party showing general materiality or
relevance and reasonableness of scope
of the testimony or other evidence
sought, the presiding officer may issue
a subpoena or a subpoena duces tecum
requiring the attendance of a witness
at the hearing or the production of documentary or physical evidence at such
hearing. The application for a hearing
subpoena must also contain a proposed
subpoena specifying the attendance of
a witness or the production of evidence
from any State, commonwealth, possession, territory of the United States,
or the District of Columbia, or as otherwise provided by law at any designated place where the hearing is
being conducted. The party making the
application shall serve a copy of the
application and the proposed subpoena
on every other party.
(2) A party may apply for a hearing
subpoena at any time before the commencement of or during a hearing.
During a hearing, a party may make an
application for a subpoena orally on
the record before the presiding officer.
(3) The presiding officer shall
promptly issue any hearing subpoena
applied for under this section; except
that, if the presiding officer determines
that the application does not set forth
a valid basis for the issuance of the
subpoena, or that any of its terms are
unreasonable, oppressive, excessive in
scope, or unduly burdensome, he may
refuse to issue the subpoena or may
issue the subpoena in a modified form
upon any conditions consistent with
this subpart. Upon issuance by the pre-

§§ 908.56–908.59

[Reserved]

Subpart E—Hearing and Posthearing Proceedings
§ 908.60 Conduct of hearings.
(a) General rules—(1) Hearings. Hearings shall be conducted in accordance
with chapter 5 of Title 5 of the United
States Code (5 U.S.C. 501–559) and other
applicable law, so as to provide a fair
and expeditious presentation of the relevant disputed issues. Except as limited by this subpart, each party has the
right to present its case or defense by
oral and documentary evidence and to
conduct such cross-examination of witnesses as may be required for full disclosure of the facts.
(2) Order of hearing. The Finance
Board shall present its case-in-chief
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first, unless otherwise ordered by the
presiding officer or unless otherwise
expressly specified by law or regulation. The Finance Board shall be the
first party to present an opening statement and a closing statement and may
make a rebuttal statement after the
respondent’s closing statement. If
there are multiple respondents, respondents may agree among themselves as to their order or presentation
of their cases, but if they do not agree,
the presiding officer shall fix the order.
(3) Examination of witnesses. Only one
representative for each party may conduct an examination of a witness, except that in the case of extensive direct
examination, the presiding officer may
permit more than one representative
for the party presenting the witness to
conduct the examination. A party may
have one representative conduct the direct examination and another representative conduct re-direct examination of a witness, or may have one representative conduct the cross examination of a witness and another representative conduct the re-cross examination of a witness.
(4) Stipulations. Unless the presiding
officer directs otherwise, all documents
that the parties have stipulated as admissible shall be admitted into evidence upon commencement of the hearing.
(b) Transcript. The hearing shall be
recorded and transcribed. The transcript shall be made available to any
party upon payment of the cost thereof. The presiding officer shall have authority to order the record corrected,
either upon motion to correct, upon
stipulation of the parties, or following
notice to the parties upon the presiding
officer’s own motion.
§ 908.61

a proceeding conducted pursuant to
this subpart.
(3) The presiding officer may admit
evidence, which otherwise would be inadmissible under the Federal Rules of
Evidence (28 U.S.C.), upon a finding
made on the record that the evidence is
relevant, material, probative and reliable, and would not prejudice the
rights of or cause an undue burden to
any party to the proceeding.
(b) Official notice. (1) Official notice
may be taken of any material fact that
may be judicially noticed by a United
States district court and any material
information in the official public
records of any Federal or State government agency.
(2) All matters officially noticed by
the presiding officer or the Finance
Board shall appear on the record.
(3) If official notice is requested of
any material fact, the parties, upon
timely request, shall be afforded an opportunity to object.
(c) Documents. (1) A duplicate copy of
a document is admissible to the same
extent as the original, unless a genuine
issue is raised as to whether the copy is
in some material respect not a true and
legible copy of the original.
(2) Subject to the requirements of
paragraph (a)(1) of this section, any
document, including a report of examination, oversight activity, inspection,
or visitation, prepared by the Finance
Board or by another Federal or State
financial institutions regulatory agency is admissible either with or without
a sponsoring witness.
(3) Witnesses may use existing or
newly created charts, exhibits, calendars, calculations, outlines, or other
graphic material to summarize, illustrate, or simplify the presentation of
testimony. Such materials may, subject to the presiding officer’s discretion, be used with or without being admitted into evidence.
(d) Objections. (1) Objections to the
admissibility of evidence must be timely made and rulings on all objections
must appear in the record.
(2) When an objection to a question
or line of questioning is sustained, the
examining representative of record
may make a specific proffer on the
record of what he expected to prove by
the expected testimony of the witness.

Evidence.

(a) Admissibility. (1) Except as is otherwise set forth in this section, relevant, material and reliable evidence
that is not unduly repetitive is admissible to the fullest extent authorized
by the Administrative Procedure Act (5
U.S.C. 551–559) and other applicable
law.
(2) Evidence that would be admissible
under the Federal Rules of Evidence
(see generally, 28 U.S.C.) is admissible in
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The proffer may be by representation
of the representative or by direct interrogation of the witness.
(3) The presiding officer shall retain
rejected exhibits, adequately marked
for identification, for the record and
transmit such exhibits to the Board of
Directors.
(4) Failure to object to admission of
evidence or to any evidentiary ruling
constitutes a waiver of the objection.
(e) Stipulations. The parties may stipulate as to any relevant matters of fact
or the authentication of any relevant
documents. Such stipulations must be
received in evidence at a hearing and
are binding on the parties with respect
to the matters therein stipulated.
(f) Depositions of unavailable witnesses.
(1) If a witness is unavailable to testify
at a hearing and that witness has testified in a deposition in accordance with
§ 908.49, a party may offer as evidence
all or any part of the transcript of the
deposition, including deposition exhibits, if any.
(2) Such deposition transcript is admissible to the same extent that testimony would have been admissible had
that person testified at the hearing,
provided that if a witness refused to
answer proper questions during the
depositions, the presiding officer may,
on that basis, limit the admissibility of
the deposition in any manner that justice requires.
(3) Only those portions of a deposition received in evidence at the hearing constitute a part of the record.

unless otherwise ordered by the presiding officer.
(2) Proposed findings and conclusions
must be supported by citation to any
relevant authorities and by page references to any relevant portions of the
record. A post-hearing brief may be
filed in support of proposed findings
and conclusions, either as part of the
same document or in a separate document.
(3) Any party is deemed to have
waived any issue not raised in proposed
findings or conclusions timely filed by
that party.
(b) Reply briefs. Reply briefs may be
filed within fifteen (15) days after the
date on which the parties’ proposed
findings and conclusions and proposed
order are due. Reply briefs must be
limited strictly to responding to new
matters, issues, or arguments raised in
another party’s papers. A party who
has not filed proposed findings of fact
and conclusions of law or a post-hearing brief shall not file a reply brief.
(c) Simultaneous filing required. The
presiding officer shall not order the filing by any party of any brief or reply
brief supporting proposed findings and
conclusions in advance of the other
party’s filing of its brief.
§ 908.63 Recommended decision and
filing of record.
(a) Filing of recommended decision and
record. Within forty-five (45) days after
expiration of the time allowed for filing reply briefs under § 908.62(b), the
presiding officer shall file with and certify to the Board of Directors, for decision, the record of the proceeding. The
record must include the presiding officer’s
recommended
decision,
recommended findings of fact and conclusions of law, and proposed order; all
pre-hearing and hearing transcripts,
exhibits and rulings; and the motions,
briefs, memoranda and other supporting papers filed in connection with
the hearing. The presiding officer shall
serve upon each party the recommended
decision,
recommended
findings and conclusions, and proposed
order.
(b) Filing of index. At the same time
the presiding officer files with and certifies to the Board of Directors, for
final determination, the record of the

[67 FR 9903, Mar. 5, 2002; 67 FR 34990, May 16,
2002]

§ 908.62

Post-hearing filings.

(a) Proposed findings and conclusions
and supporting briefs. (1) Using the same
method of service for each party, the
presiding officer shall serve notice
upon each party that the certified
transcript, together with all hearing
exhibits and exhibits introduced but
not admitted into evidence at the hearing, has been filed. Any party may file
with the presiding officer proposed
findings of fact, proposed conclusions
of law and a proposed order within
thirty (30) days after the parties have
received notice that the transcript has
been filed with the presiding officer,
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proceeding, the presiding officer shall
furnish to the Board of Directors a certified index of the entire record of the
proceeding. The certified index shall
include, at a minimum, an entry for
each paper, document or motion filed
with the presiding officer in the proceeding, the date of the filing, and the
identity of the filer. The certified index
shall also include an exhibit index containing, at a minimum, an entry consisting of exhibit number and title or
description for each exhibit introduced
and admitted into evidence at the hearing; each exhibit introduced but not
admitted into evidence at the hearing;
each exhibit introduced and admitted
into evidence after the completion of
the hearing; and each exhibit introduced but not admitted into evidence
after the completion of the hearing.

(2) All exceptions and briefs in support of exceptions must set forth page
or paragraph references to the specific
parts of the presiding officer’s recommendations to which exception is
taken, the page or paragraph references to those portions of the record
relied upon to support each exception
and the legal authority relied upon to
support each exception. Exceptions and
briefs in support shall not exceed a
total of 30 pages, except by leave of the
Finance Board on motion.
(3) Each party may submit one reply
brief within ten (10) days of service of
exceptions and briefs in support of exceptions. Reply briefs shall not exceed
15 pages, except by leave of the Finance
Board on motion.

§ 908.64 Exceptions
decision.

(a) Notice of submission to the Board of
Directors. When the Board of Directors
determines that the record in the proceeding is complete, the Finance Board
shall serve notice upon the parties that
the proceeding has been submitted to
the Board of Directors for final decision and order in accordance with this
section.
(b) Oral argument before the Board of
Directors. Upon the initiative of the
Board of Directors or on the written request of any party filed with the Board
of Directors within the time for filing
exceptions under § 908.64, the Board of
Directors may order and hear oral argument on the recommended findings,
conclusions, decision and order of the
presiding officer. A written request by
a party must show good cause for oral
argument and state reasons why arguments cannot be presented adequately
in writing. A denial of a request for
oral argument may be set forth in the
Board of Directors’ final decision and
order. Oral argument before the Board
of Directors must be transcribed.
(c) Board of Directors’ final decision
and order. (1) Decisional employees
may advise and assist the Board of Directors in the consideration and disposition of the case, and in the preparation of the final decision and order.
The final decision and order of the
Board of Directors will be based upon

to

§ 908.65

recommended

(a) Filing exceptions. Within thirty
(30) days after service of the recommended
decision,
recommended
findings and conclusions, and proposed
order under § 908.63, a party may file
with the Finance Board written exceptions to the presiding officer’s recommended
decision,
recommended
findings and conclusions, or proposed
order; to the admission or exclusion of
evidence; or to the failure of the presiding officer to make a ruling proposed by a party. A supporting brief
may be filed at the time the exceptions
are filed, either as part of the same
document or in a separate document.
(b) Effect of failure to file or raise exceptions. (1) Failure of a party to file
exceptions to those matters specified
in paragraph (a) of this section within
the time prescribed is deemed a waiver
of objection thereto.
(2) No exception need be considered
by the Board of Directors if the party
taking exception had an opportunity to
raise the same objection, issue, or argument before the presiding officer and
failed to do so.
(c) Contents. (1) All exceptions and
briefs in support of such exceptions
must be confined to the particular
matters in or omissions from the presiding officer’s recommendations to
which that party takes exception.

Review by Board of Directors.
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review of the entire record of the proceeding, except that the Board of Directors may limit the issues to be reviewed to those findings and conclusions to which opposing arguments or
exceptions have been filed by the parties in accordance with this part.
(2) The Board of Directors shall
render and issue a final decision and
order within ninety (90) days after notification of the parties that the case
has been submitted to the Board of Directors, unless the Board of Directors
orders that the action or any aspect
thereof be remanded to the presiding
officer for further proceedings in accordance with instructions as may be
specified by the Board of Directors.
Copies of the final decision and order of
the Board of Directors shall be served
upon each party to the proceeding and
otherwise, as may be required by the
Board of Directors in accordance with
applicable law.

§§ 908.68–908.69

Subpart F—Rules of Practice
Before the Finance Board
§ 908.70 Scope.
This subpart contains rules governing practice by parties or their representatives in any proceeding before
the Finance Board. In particular, these
rules of practice shall apply to any appearances before the Board of Directors
under this part or part 907 of this chapter. This subpart also shall govern the
imposition of sanctions by the Finance
Board or a presiding officer against
parties or their representatives in a
hearing under this part or a proceeding
under part 907 of this chapter. In the
sole discretion of the Finance Board,
§§ 908.74 and 908.75 may be applied to
persons who appear in a representational capacity in any hearing under
this part or any proceeding under part
907 of this chapter, or in any other
matter that involves contacting the Finance Board as a principal or agent
with respect to asserting the rights,
privileges, or liabilities of an individual or entity, including presentations to or communications with the
Board of Directors or any member of
the Board of Directors. This representation includes, but is not limited to,
the practice of attorneys and accountants. Employees of the Finance Board
are not subject to disciplinary proceedings under this subpart.

§ 908.66 Exhaustion of administrative
remedies.
To exhaust administrative remedies
as to any issue on which a party disagrees with the presiding officer’s recommendations, a party must file exceptions with the Board of Directors
under § 908.64. A party must exhaust administrative remedies as a precondition to seeking judicial review of
any final decision and order, in whole
or in part, issued by the Board of Directors under § 908.65.
§ 908.67 Stay of final decision
order pending judicial review.

[Reserved]

§ 908.71 Practice before the Finance
Board.
Practice before the Finance Board for
the purposes of this subpart, includes,
but is not limited to, transacting any
business with the Finance Board as
counsel, representative or agent for
any other person, unless the Finance
Board orders otherwise. Practice before
the Finance Board also includes the
preparation of any statement, opinion,
or other paper by a counsel, representative or agent that is filed with the Finance Board in any request, certification, notification, application, report, or other document, with the consent of such counsel, representative or
agent. Practice before the Finance
Board does not include work prepared
for a Bank solely at the request of the

and

The commencement of proceedings
for judicial review of all or part of a
final order issued by the Board of Directors in accordance with § 908.65, as
provided in § 908.10 may not, unless specifically ordered by the Board of Directors or a reviewing court, operate as a
stay of any order issued by the Board
of Directors. The Board of Directors
may, in its discretion and on such
terms as it finds just, stay the effectiveness of all or any part of an order
of the Board of Directors pending a
final decision on a petition for judicial
review of that order.
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or she will proceed on a pro se basis.
Unless the representative filing the notice is an attorney, the notice of appearance shall also be executed by the
person represented or, if the person is
not an individual, by the chief executive officer, or duly authorized officer
of that person.

Bank for use in the ordinary course of
its business.
§ 908.72 Appearances and practice in
proceedings before the Finance
Board.
(a) Appearances in proceedings before
the Finance Board—(1) By attorneys. A
party may be represented by an attorney who is a member in good standing
of the bar of the highest court of any
State, commonwealth, possession, territory of the United States, or the District of Columbia and who is not currently suspended or disbarred from
practice before the Finance Board.
(2) By non-attorneys. An individual
may appear on his own behalf. A member of a partnership may represent the
partnership and a duly authorized officer, board of director member, employee, or other agent of any corporation or other entity not specifically
listed herein may represent such corporation or other entity; provided that
such officer, board of director member,
employee, or other agent is not currently suspended or disbarred from
practice before the Finance Board. A
duly authorized officer or employee of
any Government unit, agency, or authority may represent that unit, agency, or authority.
(b) Notice of appearance. Any person
appearing in a representative capacity
on behalf of a party, including the Finance Board, shall execute and file a
notice of appearance with the presiding
officer at or before the time such person submits papers or otherwise appears on behalf of a party in a hearing
under this part. Such notice of appearance shall include a written declaration that the individual is currently
qualified as provided in paragraphs
(a)(1) or (a)(2) of this section and is authorized to represent the particular
party. By filing a notice of appearance
on behalf of a party in a hearing under
this part, the representative thereby
agrees and represents that he is authorized to accept service on behalf of
the represented party and that, in the
event of withdrawal from representation, he or she will, if required by the
presiding officer, continue to accept
service until a new representative has
filed a notice of appearance or until
the represented party indicates that he

§ 908.73 Conflicts of interest.
(a) Conflict of interest in representation. No representative shall represent
another person in an adjudicatory proceeding if it reasonably appears that
such representation may be limited
materially by that representative’s responsibilities to a third person or by
that representative’s own interests.
The presiding officer may take corrective measures at any stage of a proceeding to cure a conflict of interest in
representation, including the issuance
of an order limiting the scope of representation or disqualifying an individual from appearing in a representative capacity for the duration of the
proceeding.
(b) Certification and waiver. If any person appearing as counsel or other representative represents two or more parties in a proceeding under this part or
also represents a nonparty on a matter
relevant to an issue in the proceeding,
that representative must certify in
writing at the time of filing the notice
of appearance required by § 908.72:
(1) That the representative has personally and fully discussed the possibility of conflicts of interest with each
such party and nonparty;
(2) That each such party and
nonparty waives any right it might
otherwise have had to assert any
known conflicts of interest or to assert
any non-material conflicts of interest
during the course of the proceeding.
§ 908.74 Sanctions.
(a) General rule. Appropriate sanctions may be imposed during the
course of any proceeding when any
party or representative of record has
acted or failed to act in a manner required by applicable statute, regulation, or order, and that act or failure
to act—
(1) Constitutes contemptuous conduct. Contemptuous conduct includes
dilatory,
obstructionist,
egregious,
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contumacious, unethical, or other improper conduct at any phase of any
proceeding, hearing, or appearance before the Board of Directors;
(2) Has caused some other party material and substantive injury, including, but not limited to, incurring expenses including attorney’s fees or experiencing prejudicial delay;
(3) Is a clear and unexcused violation
of an applicable statute, regulation, or
order; or
(4) Has delayed the proceeding unduly.
(b) Sanctions. Sanctions that may be
imposed include, but are not limited
to, any one or more of the following:
(1) Issuing an order against a party;
(2) Rejecting or striking any testimony or documentary evidence offered,
or other papers filed, by the party;
(3) Precluding the party from contesting specific issues or findings;
(4) Precluding the party from offering
certain evidence or from challenging or
contesting certain evidence offered by
another party;
(5) Precluding the party from making
a late filing or conditioning a late filing on any terms that may be just; or
(6) Assessing reasonable expenses, including attorney’s fees, incurred by
any other party as a result of the improper action or failure to act.
(c) Procedure for imposition of sanctions. (1) The presiding officer, on the
motion of any party, or on his own motion, and after such notice and responses as may be directed by the presiding officer, may impose any sanction authorized by this section. The
presiding officer shall submit to the
Board of Directors for final ruling any
sanction that would result in a final
order that terminates the case on the
merits or is otherwise dispositive of
the case.
(2) Except as provided in paragraph
(d) of this section, no sanction authorized by this section, other than refusing to accept late papers, shall be imposed without prior notice to all parties and an opportunity for any representative or party against whom
sanctions would be imposed to be
heard. The presiding officer shall determine and direct the appropriate notice
and form for such opportunity to be
heard. The opportunity to be heard

may be limited to an opportunity to respond verbally immediately after the
act or inaction in question is noted by
the presiding officer.
(3) For purposes of interlocutory review, motions for the imposition of
sanctions by any party and the imposition of sanctions shall be treated the
same as motions for any other ruling
by the presiding officer.
(4) Nothing in this section shall be
read to preclude the presiding officer
or the Finance Board from taking any
other action or imposing any other restriction or sanction authorized by any
applicable statute or regulation.
(d) Sanctions for contemptuous conduct.
If, during the course of any proceeding,
a presiding officer finds any representative or any individual representing
himself to have engaged in contemptuous conduct, the presiding officer
may summarily suspend that individual from participating in that or
any related proceeding or impose any
other appropriate sanction.
§ 908.75 Censure, suspension, disbarment and reinstatement.
(a) Discretionary censure, suspension
and disbarment. (1) The Finance Board
may censure any individual who practices or attempts to practice before it
or suspend or revoke the privilege to
appear or practice before the Finance
Board of such individual if, after notice
of and opportunity for a hearing in the
matter, that individual is found by the
Finance Board—
(i) Not to possess the requisite qualifications or competence to represent
others;
(ii) To be seriously lacking in character or integrity or to have engaged in
material unethical or improper professional conduct;
(iii) To have caused unfair and material injury or prejudice to another
party, such as prejudicial delay or unnecessary expenses including attorney’s fees;
(iv) To have engaged in, or aided and
abetted, a material and knowing violation of the Act or the rules or regulations issued under the Act or any other
law or regulation governing Bank operations;
(v) To have engaged in contemptuous
conduct before the Finance Board;
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(vi) With intent to defraud in any
manner, to have willfully and knowingly deceived, misled, or threatened
any client or prospective client; or
(vii) Within the last ten years, to
have been convicted of an offense involving moral turpitude, dishonesty or
breach of trust, if the conviction has
not been reversed on appeal. A conviction within the meaning of this paragraph shall be deemed to have occurred
when the convicting court enters its
judgment or order, regardless of whether an appeal is pending or could be
taken and includes a judgment or an
order on a plea of nolo contendere or
on consent, regardless of whether a violation is admitted in the consent.
(2) Suspension or revocation on the
grounds set forth in paragraphs (a)(1)
(ii), (iii), (iv), (v), (vi) and (vii) of this
section shall only be ordered upon a
further finding that the individual’s
conduct or character was sufficiently
egregious as to justify suspension or
revocation. Suspension or disbarment
under this paragraph shall continue
until the applicant has been reinstated
by the Finance Board for good cause
shown or until, in the case of a suspension, the suspension period has expired.
(3) If the final order against the respondent is for censure, the individual
may be permitted to practice before
the Finance Board, but such individual’s future representations may be
subject to conditions designed to promote high standards of conduct. If a
written letter of censure is issued, a
copy will be maintained in the Finance
Board’s files.
(b) Mandatory suspension and disbarment. (1) Any counsel who has been and
remains suspended or disbarred by a
court of the United States or of any
State, commonwealth, possession, territory of the United States or the District of Columbia; any accountant or
other licensed expert whose license to
practice has been revoked in any State,
commonwealth, possession, territory of
the United States or the District of Columbia; any person who has been and
remains suspended or barred from practice before the Department of Housing
and Urban Development, the Office of
the Comptroller of the Currency, the
Board of Governors of the Federal Reserve System, the Office of Thrift Su-

pervision, the Federal Deposit Insurance Corporation, the National Credit
Union Administration, the Office of
Federal Housing Enterprise Oversight,
the Farm Credit Administration, the
Securities and Exchange Commission,
or the Commodity Futures Trading
Commission is also suspended automatically from appearing or practicing
before the Finance Board. A disbarment or suspension within the meaning
of this paragraph shall be deemed to
have occurred when the disbarring or
suspending agency or tribunal enters
its judgment or order, regardless of
whether an appeal is pending or could
be taken and regardless of whether a
violation is admitted in the consent.
(2) A suspension or disbarment from
practice before the Finance Board
under paragraph (b)(1) of this section
shall continue until the person suspended or disbarred is reinstated under
paragraph (d)(2) of this section.
(c) Notices to be filed. (1) Any individual appearing or practicing before
Finance Board who is the subject of an
order, judgment, decree, or finding of
the types set forth in paragraph (b)(1)
of this section shall file promptly with
the Finance Board a copy thereof, together with any related opinion or
statement of the agency or tribunal involved.
(2) Any individual appearing or practicing before the Finance Board who is
or within the last ten years has been
convicted of a felony or of a misdemeanor that resulted in a sentence of
prison term or in a fine or restitution
order totaling more than $5,000 shall
file a notice promptly with the Finance
Board. The notice shall include a copy
of the order imposing the sentence or
fine, together with any related opinion
or statement of the court involved.
(d) Reinstatement. (1) Unless otherwise
ordered by the Finance Board, an application for reinstatement for good cause
may be made in writing by a person
suspended or disbarred under paragraph (a)(1) of this section at any time
more than three years after the effective date of the suspension or disbarment and, thereafter, at any time more
than one year after the person’s most
recent application for reinstatement.
An applicant for reinstatement under
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this paragraph (d)(1) may, in the Finance Board’s sole discretion, be afforded a hearing.
(2) An application for reinstatement
for good cause by any person suspended
or disbarred under paragraph (b)(1) of
this section may be filed at any time,
but not less than one (1) year after the
applicant’s most recent application. An
applicant for reinstatement for good
cause under this paragraph (d)(2) may,
in the Finance Board’s sole discretion,
be afforded a hearing. However, if all
the grounds for suspension or disbarment under paragraph (b)(1) of this section have been removed by a reversal of
the order of suspension or disbarment
or by termination of the underlying
suspension or disbarment, any person
suspended or disbarred under paragraph (b)(1) of this section may apply
immediately for reinstatement and
shall be reinstated upon written application notifying the Finance Board
that the grounds have been removed.
(e) Conferences. (1) The Finance Board
may confer with a proposed respondent
concerning allegations of misconduct
or other grounds for censure, disbarment or suspension, regardless of
whether a proceeding for censure, disbarment or suspension has been commenced. If a conference results in a
stipulation in connection with a proceeding in which the individual is the
respondent, the stipulation may be entered in the record at the request of either party to the proceeding.
(2) Resignation or voluntary suspension. In order to avoid the institution
of or a decision in a disbarment or suspension proceeding, a person who practices before the Finance Board may
consent to censure, suspension or disbarment from practice. At the discretion of the Finance Board, the individual may be censured, suspended or
disbarred in accordance with the consent offered.
(f) Hearings under this section. Hearings conducted under this section shall
be conducted in substantially the same
manner as other hearings under this
part, provided that in proceedings to
terminate an existing suspension or
disbarment order, the person seeking
the termination of the order shall bear
the burden of going forward with an application supported with proof that the

suspension should be terminated. The
Finance Board may, in its sole discretion, direct that any proceeding to terminate an existing suspension or disbarment be limited to written submissions. All hearings held under this section shall be closed to the public unless
the Finance Board, on its own motion
or upon the request of a party, otherwise directs that the hearing be open
to the public.

PART 910—FREEDOM OF
INFORMATION ACT REGULATION
Sec.
910.1 Definitions.
910.2 Records available to the public.
910.3 Requests for records.
910.4 Finance Board response to requests for
records.
910.5 Records not disclosed.
910.6 Disclosure of Federal Home Loan
Bank examination reports.
910.7 Records of financial regulatory agencies held by the Finance Board.
910.8 Appeals.
910.9 Fees.
AUTHORITY: 5 U.S.C. 552.
SOURCE: 63 FR 37485, July 13, 1998, unless
otherwise noted. Redesignated at 65 FR 8256,
Feb. 18, 2000.
EDITORIAL NOTE: Nomenclature changes for
part 910 appear at 65 FR 20346, Apr. 17, 2000.

§ 910.1

Definitions.

As user in this part:
Agency has the meaning set forth in 5
U.S.C. 552(f)(1).
Duplication means the process of
making a copy of a record in order to
respond to a FOIA request, including
paper copies, microfilm, audio-video
materials, and computer diskettes or
other electronic copies.
Financial regulatory agency means the
FRB, OCC, FDIC, OTS, NCUA, Farm
Credit Administration, or a state officer, agency, supervisor, or other entity
that has regulatory authority over, or
is empowered to institute enforcement
action against, a financial institution,
including an insurance company.
FOIA means the Freedom of Information Act, as amended (5 U.S.C. 552).
FOIA Officer means the Finance
Board employee who is authorized to
make determinations as provided in
this part. The mailing address for the
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FOIA Officer is Federal Housing Finance Board, 1777 F Street, NW, Washington, DC 20006.
Record means information or documentary material the Finance Board
maintains in any form or format, including an electronic form or format,
which the Finance Board:
(1) Made or received under federal
law or in connection with the transaction of public business;
(2) Preserved or determined is appropriate for preservation as evidence of
Finance Board operations or activities
or because of the value the information
it contains; and
(3) Controls at the time it receives a
request.
Requester means any person, including an individual, corporation, firm, organization, or other entity, who makes
a request to the Finance Board under
FOIA for records.
Review means the process of examining a record to determine whether all
or part of the record may be withheld,
and includes redacting or otherwise
processing the record for disclosure to
a requester. It does not include time
spent:
(1) Resolving legal or policy issues regarding the application of exemptions
to a record; or
(2) At the administrative appeal
level, unless the Finance Board determines that the exemption under which
it withheld records does not apply and
the records are reviewed again to determine whether a different exemption
may apply.
Search means the time spent locating
records responsive to a request, manually or by electronic means, including
page-by-page or line-by-line identification of responsive material within a
record.
Unusual circumstances means the need
to:
(1)Search for and collect records from
establishments that are separate from
the office processing the request;
(2) Search, review, and duplicate a
voluminous amount of separate and
distinct records in order to process a
single request; or
(3) Consult with another agency or
among two or more components of the
Finance Board that have a substantial

interest in the determination of a request.
Working days do not include Saturdays, Sundays, and legal public holidays.
[63 FR 37485, July 13, 1998, as amended at 65
FR 8257, 8258, Feb. 18, 2000; 65 FR 20346, Apr.
17, 2000; 67 FR 12844, Mar. 20, 2002]

§ 910.2

Records available to the public.

(a) General. (1) It is the policy of the
Finance Board to respond promptly to
all FOIA requests.
(2) The Finance Board may disclose
records that were previously published
or disclosed or are customarily furnished to the public in the course of
the performance of official duties without complying with this part. These
records include, but are not limited to,
the annual report the Finance Board
submits to Congress pursuant to section 2B(d) of the Act (12 U.S.C.
1422b(d)), press releases, Finance Board
forms, and materials published in the
FEDERAL REGISTER.
(3) Except as provided in the Privacy
Act (5 U.S.C. 552a), the Finance Board’s
Privacy Act regulation (12 CFR part
913), or paragraph (a)(2) of this section,
the Finance Board shall not disclose
records except in accordance with the
requirements of this part.
(b) Reading room. (1) Subject to
§§ 910.5 through 910.7, the following
records shall be available for public inspection and copying in the Finance
Board reading room from 9:00 a.m. to
4:00 p.m. each working day:
(i) Final opinions or orders of the Finance Board in the adjudication of
cases.
(ii) A record of the final votes of each
member of the Board of Directors in
every Finance Board proceeding.
(iii) Statements of policy and interpretations adopted by the Finance
Board that are not published in the
FEDERAL REGISTER.
(iv) Administrative staff manuals and
instructions to staff that affect a member of the public.
(v) Records previously disclosed to
any requester pursuant to this part
which, because of the nature of their
subject matter, the Finance Board has
determined will likely be the subject of
subsequent requests for substantially
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the same records, and a general index
thereof.
(vi) Current indices that provide
identifying information about all matters issued, adopted, or promulgated by
the Finance Board.
(vii) The report the Finance Board
submits to the Attorney General pursuant to 5 U.S.C. 552(e).
(2) The Finance Board shall make
each reading room record created on or
after November 1, 1996 available by
computer telecommunications or other
electronic means, such as on computer
diskettes or on the Finance Board’s
Internet Web site, found at http://
www.fhfb.gov.
(3) The Finance Board shall assess
fees for searching, reviewing, or duplicating reading room records in accordance with § 910.9.

§ 910.4 Finance Board response to requests for records.
(a) Response deadline. Subject to
§ 910.9(f), within 20 working days of receipt of a request meeting the requirements of § 910.3(a) and any extensions
of time under paragraph (c) of this section, the FOIA Officer shall:
(1) Determine whether to grant or
deny the request in whole or in part;
(2) Notify the requester in writing of
the determination and the reasons
therefor; and
(3) Make the records, if any, available
to the requester.
(b) Denials. If the FOIA Officer denies
the request in whole or in part, the notice required under paragraph (a)(2) of
this section shall state that the FOIA
Officer is the person responsible for the
denial, the denial is not a final agency
action, and the requester may appeal
the denial under § 910.8.
(c) Extensions of time. In unusual circumstances, the FOIA Officer may extend the time limit in paragraph (a) of
this section for a period not to exceed
10 working days by notifying the requester in writing of:
(1) The reasons for the extension;
(2) The date on which a determination is expected; and
(3) The opportunity for the requester
to either limit the scope of the request
so that the FOIA Officer may process it
in accordance with paragraph (a) of
this section, or arrange an alternative
time frame for processing the request
or a modified request.
(d) Expedited processing. (1) The FOIA
Officer shall process a request for
records as soon as practicable if it is
determined that expedited processing
is appropriate or the requester demonstrates a compelling need. To demonstrate a compelling need, a requester
shall submit a written application certified to be true and correct to the best
of the requester’s knowledge and belief
to the FOIA Officer. The application
shall state that:
(i) The failure to obtain the records
on an expedited basis could reasonably
be expected to pose an imminent threat
to the life or physical safety of an individual; or
(ii) With respect to a requester who is
primarily engaged in disseminating information, such as a representative of

[63 FR 37485, July 13, 1998, as amended at 65
FR 8257, 8258, Feb. 18, 2000]

§ 910.3

Requests for records.

(a) Request requirements. Requests for
access to, or copies of, Finance Board
records shall be in writing and addressed to the FOIA Officer. Each request shall include the following:
(1) A description of the requested
record that provides sufficient detail to
enable the Finance Board to locate the
record with a reasonable amount of effort;
(2) The requester’s full name, mailing
address, and a telephone number where
the requester can be reached during
normal business hours;
(3) A statement that the request is
made pursuant to FOIA; and
(4) At the discretion of the requester,
a dollar limit on the fees the Finance
Board may incur to respond to the request for records. The Finance Board
shall not exceed such limit.
(b) Incomplete requests. If a request
does not meet all of the requirements
of paragraph (a) of this section, the
FOIA Officer may advise the requester
that additional information is needed.
If the requester submits a corrected request, the FOIA Officer shall treat the
corrected request as a new request.
[63 FR 37485, July 13, 1998, as amended at 65
FR 20346, Apr. 17, 2000]
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(3) Specifically exempted from disclosure by a statute other than FOIA if
such statute requires the record to be
withheld from the public in such a
manner as to leave no discretion on the
issue, establishes particular criteria for
withholding, or refers to particular
types of records to be withheld.
(4) Trade secrets and commercial or
financial information obtained from a
person and privileged or confidential.
(5) Inter- or intra-agency memorandums or letters that would not be
available by law to a party other than
an agency in litigation with the Finance Board.
(6) Personnel, medical, or similar
files the disclosure of which would constitute a clearly unwarranted invasion
of personal privacy.
(7) Compiled for law enforcement
purposes, but only to the extent that
the production of such law enforcement
records or information:
(i) Could reasonably be expected to
interfere
with
enforcement
proceedings;
(ii) Would deprive a person of a right
to a fair trial or an impartial adjudication;
(iii) Could reasonably be expected to
constitute an unwarranted invasion of
personal privacy;
(iv) Could reasonably be expected to
disclose the identity of a confidential
source, including a State, local, or foreign agency or authority, any private
institution, or a Bank, which furnished
information on a confidential basis,
and, in the case of a record compiled by
criminal law enforcement authority in
the course of a criminal investigation
or by an agency conducting a lawful
national security investigation, information furnished by a confidential
source;
(v) Would disclose techniques and
procedures for law enforcement investigations or prosecutions, or would disclose guidelines for law enforcement
investigations or prosecutions if such
disclosure could reasonably be expected to risk circumvention of the
law; or
(vi) Could reasonably be expected to
endanger the life or physical safety of
any individual.
(8) Contained in or related to examination, operating, or condition reports

the
news
media
as
defined
in
§ 910.9(a)(4)(iv), there is urgency to inform the public concerning actual or
alleged Finance Board activity.
(2) Within 10 working days of receipt
of an application for expedited processing that meets the requirements of
paragraph (d)(1) of this section, the
FOIA Officer shall determine whether
to grant or deny the application and
notify the requester in writing of the
determination.
(3) A requester may appeal the denial
of an application for expedited processing by submitting a written application stating the grounds for the appeal
to the FOIA Officer. The Finance Board
shall expeditiously determine whether
to grant or deny the appeal and shall
notify the requester in writing of the
determination, the name and title or
position of the person responsible for
the determination, and of the provisions for judicial review of this final
action under 5 U.S.C. 552(a) (4) and (6).
(e) Providing responsive records. The
FOIA Officer shall provide one copy of
a record to a requester in any form or
format requested if the record is readily reproducible by the Finance Board
in that form or format by regular U.S.
mail to the address indicated in the request unless other arrangements are
made, such as taking delivery of the
document at the Finance Board. At the
option of the requester and upon the
requester’s agreement to pay fees in
accordance with § 910.9, the FOIA Officer shall provide copies by facsimile
transmission or other express delivery
methods.
[63 FR 37485, July 13, 1998, as amended at 65
FR 8257, 8258, Feb. 18, 2000; 65 FR 20346, Apr.
17, 2000; 67 FR 12844, Mar. 20, 2002]

§ 910.5 Records not disclosed.
(a) Records exempt from disclosure. Except as otherwise provided in this part,
the Finance Board shall not disclose
records that are:
(1) Specifically authorized under criteria established by an Executive order
to be kept secret in the interest of national defense or foreign policy and are
in fact properly classified pursuant to
such Executive order.
(2) Related solely to the Finance
Board’s internal personnel rules and
practices.
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prepared by, on behalf of, or for the use
of the Finance Board, a Bank, or a financial regulatory agency.
(9) Geological and geophysical information and data, including maps, concerning wells.
(b) Reasonably segregable portions. (1)
The Finance Board shall provide a requester with any reasonably segregable
portion of a record after redacting the
portion that is exempt from disclosure
under paragraph (a) of this section.
(2) The Finance Board shall make a
reasonable effort to estimate the volume of redacted information and provide that information to the requester
unless providing the estimate would
harm an interest protected by the exemption under which the redaction is
made.
(3) The Finance Board shall indicate
the estimated volume of redacted information on the released portion of
the record unless providing the estimate would harm an interest protected
by the exemption under which the redaction is made. If technically feasible,
the Finance Board shall make the indication at the place in the record where
the redaction is made.
(c) Public interest. The Finance Board
may disclose records it has authority
to withhold under paragraph (a) of this
section upon a determination that disclosure would be in the public interest.

§ 910.7 Records of financial regulatory
agencies held by the Finance
Board.
The Finance Board shall not disclose
an examination, operating, or condition report, or other record prepared
by, on behalf of, or for the use of a financial regulatory agency. Upon a receipt of a request for such records, the
FOIA Officer shall promptly refer the
request to the appropriate agency and
notify the requester of the referral.
[65 FR 20346, Apr. 17, 2000]

§ 910.8

Appeals.

(a) Procedure. (1) If the FOIA Officer
has denied a request in whole or in
part, the requester may appeal the denial by submitting a written application to the FOIA Officer stating the
grounds for the appeal within 30 working days of the date of the determination under § 910.4.
(2) Subject to § 910.9(f), within 20
working days of receipt of an application for appeal meeting the requirements of paragraph (a)(1) of this section and any extensions of time under
paragraph (a)(3) of this section, the Finance Board shall determine whether
to grant or deny the appeal and notify
the requester in writing of the determination, the name and title or position of the person responsible for the
determination, and the provisions for
judicial review of this final action
under 5 U.S.C. 552(a)(4).
(3) In unusual circumstances, the
FOIA Officer may extend the time
limit in paragraph (a)(2) of this section
for a period not to exceed 10 working
days by notifying the requester in writing of the reasons for the extension and
the date on which a determination is
expected.
(b) Appeal during pendency of judicial
review. If a requester files an action in
a United States district court under 5
U.S.C. 552(a)(4) concerning a request for
Finance Board records before exhausting the administrative appeals process
for that request under paragraph (a) of
this section, the Finance Board may:
(1) Initiate and process an administrative appeal; or

[63 FR 37485, July 13, 1998, as amended at 65
FR 8257, Feb. 18, 2000]

§ 910.6 Disclosure of Federal Home
Loan Bank examination reports.
The Finance Board may disclose an
examination, operating, or condition
report of a Bank or a related record to
a financial regulatory agency upon a
determination that:
(a) The person requesting the record
on behalf of the financial regulatory
agency has the authority to make such
request;
(b) The financial regulatory agency is
requesting the record for a legitimate
regulatory purpose; and
(c) The financial regulatory agency
making the request agrees that it shall
not disclose the record pursuant to
FOIA, the agency’s regulations, or any
other authority.
[63 FR 37485, July 13, 1998, as amended at 65
FR 8257, Feb. 18, 2000]
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(2) Continue to process an administrative appeal previously filed under
paragraph (a) of this section.

gathering information that is about
current events or would be of current
interest to the public for an entity that
is organized and operated to publish or
broadcast news to the public.
(b) Fees when no records are provided.
The Finance Board may assess a fee for
the direct costs of searching for a requested record the Finance Board cannot locate or if located, determines to
be exempt from disclosure under § 910.5.
(c) Interest. The Finance Board may
assess interest at the rate prescribed in
31 U.S.C. 3717 on any unpaid fees beginning 31 days after the earlier of the
date of the determination under § 910.4
or the date a fee statement is mailed to
a requester. Interest shall accrue from
such date.
(d) Exceptions. Notwithstanding paragraphs (a) or (b) of this section, the
FOIA Officer may determine not to assess a fee or to reduce a fee if:
(1) The routine cost of collecting and
processing the fee is likely to equal or
exceed the amount of the fee.
(2) The fee is equal to or less than 10
dollars.
(3) Disclosure of the record is in the
public interest because it is likely to
contribute significantly to public understanding of the operations or activities of the government and is not primarily in the commercial interest of
the requester.
(i) A requester may apply in writing
to the FOIA Officer for a waiver of fees
under this paragraph (d)(3). A fee waiver request shall include the following:
(A) The requester’s interest in and
proposed use of the record;
(B) Whether the requester will derive
income or other benefit from the
record;
(C) An explanation of how the public
will benefit from disclosure, including
the requester’s ability and intention to
disseminate the information to the
public; and
(D) The requester’s expertise in the
subject area of the record.
(ii) In determining whether disclosure of a record is in the public interest, the FOIA Officer shall consider
whether the record:
(A) Concerns identifiable operations
or activities of the Finance Board;

[63 FR 37485, July 13, 1998, as amended at 65
FR 8257, 8258, Feb. 18, 2000; 65 FR 20346, Apr.
17, 2000]

§ 910.9 Fees.
(a) Fees. Except as otherwise provided
in a statute specifically providing for
setting fees for particular types of
records or in this section, the Finance
Board shall assess against each requester the direct costs of responding
to a request for records.
(1) If the records are requested for a
commercial use, the direct costs are
limited to the reasonable operating
costs the Finance Board incurs to
search, review, and duplicate records.
(2) If the records are not requested
for a commercial use and the requester
is an educational institution, non-commercial scientific institution, or representative of the news media, the direct costs are limited to the reasonable
operating costs the Finance Board incurs to duplicate records in excess of
100 pages.
(3) If neither the request nor the requester is described in paragraphs (a)
(1) or (2) of this section, the direct
costs are limited to the reasonable operating costs the Finance Board incurs
to search in excess of two hours and
duplicate records in excess of 100 pages.
(4) For purposes of this section, the
term:
(i) Commercial use request means a request from, or on behalf of, a person
who seeks records for a use or purpose
that furthers the commercial, trade, or
profit interests of the requester or the
person on whose behalf the request is
made.
(ii) Educational institution means a
preschool, public or private elementary
or secondary school, or institution of
undergraduate, graduate, professional,
or vocational higher education that operates a program of scholarly research.
(iii) Non-commercial scientific institution means a nonprofit institution operated solely for the purpose of conducting scientific research the results
of which are not intended to promote
any particular product or industry.
(iv) Representative of the news media
means a requester who is actively
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(g) Fee schedule. The FOIA Officer
shall assess fees in accordance with the
following schedule:

(B) Is meaningfully informative in
relation to the subject matter of the
request;
(C) Contributes to an understanding
of the subject matter by the public at
large, and the significance of that contribution; and
(D) Furthers, or is primarily in, the
requester’s commercial interest.
(e) Aggregating requests. If the FOIA
Officer reasonably believes that a requester or a group of requesters acting
in concert is attempting to break a request down into a series of requests for
the purpose of evading the assessment
of fees, the FOIA Officer may aggregate such requests and assess fees in
accordance with this section.
(f) Collecting fees. (1) The Finance
Board shall deem any request for Finance Board records as an agreement
by the requester to pay fees and interest assessed in accordance with this
section.
(2) To pay fees and interest assessed
under this section, a requester shall deliver to the Office of Resource Management, located at the Federal Housing
Finance Board, 1777 F Street NW.,
Washington, DC 20006, a check or
money order made payable to the
‘‘Federal Housing Finance Board.’’
(3) Prior to disclosing any record, the
FOIA Officer may require a requester
to agree in writing to pay actual fees
and interest incurred in accordance
with this section if the estimated fee
will likely exceed $25 but not $250.
(4) The FOIA Officer may require a
requester to pay an estimated fee in
advance if:
(i) It is determined that the fee will
likely exceed $250; or
(ii) The requester has previously
failed to pay a fee assessed under this
section within 30 days of the earlier of
the date of the determination under
§ 910.4 or the date a fee statement was
mailed to a requester.
(5) The Finance Board shall promptly
refund to a requester any estimated advance fee paid under paragraph (f)(4) of
this section that exceeds the actual
fee. The FOIA Officer shall assess the
requester for the amount by which the
actual fee exceeds the estimated advance fee payment.

Search:
Manual: Supervisory/Professional Staff.
Manual: Clerical Staff ....
Computer: Operator ........
Computer output (PC) .....
Diskettes (31⁄2 × 51⁄4) .........
Review ............................
Duplication:
Photocopy .......................
Computer generated ........
Copy of microfiche ..........
Transcription of audio
tape.
Certification, seal and attestation by the FOIA
Officer.
Delivery:
Facsimile
transmission
(long distance).

Facsimile
(local).

transmission

Express delivery service

$34.00 per
hour.
$17.00 per
hour.
$34.00 per
hour.
actual cost.
$5.00 per
diskette.
$34.00 per
hour.
$.10 per page.
$.76 per 1000
lines.
$.30 per page.
$4.50 per
page.
$5.00 per document.

Long distance
charges
plus $.25
per page.
$.25 per call
plus $.25
per page.
Actual cost.

[63 FR 37485, July 13, 1998, as amended at 64
FR 5930, Feb. 8, 1999, as amended at 65 FR
8257, 8258, Feb. 18, 2000; 65 FR 20346, Apr. 17,
2000; 67 FR 12844, Mar. 20, 2002]

PART 911—AVAILABILITY OF
UNPUBLISHED INFORMATION
Sec.
911.1 Definitions.
911.2 Purpose and scope.
911.3 Prohibition on unauthorized use and
disclosure of unpublished information.
911.4 Requests for unpublished information
by document or testimony.
911.5 Consideration of requests.
911.6 Persons and entities with access to unpublished information.
911.7 Availability of unpublished information by testimony.
911.8 Availability of unpublished information by document.
911.9 Fees.
AUTHORITY:
1422b(a)(1).

5

U.S.C.

301;

12

SOURCE: 64 FR 44106, Aug. 13, 1999, unless
otherwise noted. Redesignated at 65 FR 8256,
Feb. 18, 2000.
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§ 911.3
nance Board resources are used in the
most efficient manner;
(3) Maintain the Finance Board’s impartiality among private litigants; and
(4) Establish an orderly mechanism
for the Finance Board to process expeditiously and respond appropriately to
requests for unpublished information.
(b) Scope. (1) This part applies to a request for and use and disclosure of unpublished information, including a request for unpublished information by
document or testimony arising out of a
legal proceeding in which neither the
Finance Board nor the United States is
a party. It does not apply to a request
for unpublished information in a legal
proceeding in which the Finance Board
or the United States is a party or a request for information or records the Finance Board must disclose under the
Freedom of Information Act, Privacy
Act, or the Finance Board’s implementing regulations.
(2) This part does not, and may not
be relied upon to create any substantive or procedural right or benefit
enforceable against the Finance Board.

Definitions.

As used in this part:
Legal proceeding means any administrative, civil, or criminal proceeding,
including a grand jury or discovery
proceeding, in which neither the Finance Board nor the United States is a
party.
Supervised entity means a Bank, the
Office of Finance, and the Financing
Corporation.
Unpublished information means information and documents created or obtained by the Finance Board in connection with the performance of official
duties, whether the information or documents are in the possession of the Finance Board, a current or former Finance Board employee or agent, a supervised entity, a Bank member, government agency, or some other person
or entity; and information and documents created or obtained by, or in the
memory of, a current or former Finance Board employee or agent, that
was acquired in the person’s official capacity or in the course of performing
official duties. It does not include information or documents the Finance
Board must disclose under the Freedom
of Information Act (5 U.S.C. 552), Privacy Act (5 U.S.C. 552a), or the Finance
Board’s implementing regulations (12
CFR parts 910 and 913, respectively). It
also does not include information or
documents that were previously published or disclosed or are customarily
furnished to the public in the course of
the performance of official duties such
as the annual report the Finance Board
submits to Congress pursuant to section 2B(d) of the Act (12 U.S.C.
1422b(d)), press releases, Finance Board
forms, and materials published in the
FEDERAL REGISTER.

§ 911.3 Prohibition on unauthorized
use and disclosure of unpublished
information.
(a) In general. Possession or control
by any person, supervised entity, Bank
member, government agency, or other
entity of unpublished information does
not constitute a waiver by the Finance
Board of any privilege or its right to
control, supervise, or impose limitations on, the subsequent use and disclosure of the information.
(b) Current and former employees and
agents. Except as authorized by this
part or otherwise by the Finance
Board, no current or former Finance
Board employee or agent may disclose
or permit the disclosure in any manner
of any unpublished information to anyone other than a Finance Board employee or agent for use in the performance of official duties.
(c) Other persons or entities possessing
unpublished information. (1) Except as
authorized in writing by the Finance
Board, no person, supervised entity,
Bank member, government agency, or
other entity in possession or control of
unpublished information may disclose
or permit the use or disclosure of such

[64 FR 44106, Aug. 13, 1999, as amended at 65
FR 8258, Feb. 18, 2000; 67 FR 12844, Mar. 20,
2002]

§ 911.2

Purpose and scope.

(a) Purpose. The purposes of this part
are to:
(1) Maintain the confidentiality and
control the dissemination of unpublished information;
(2) Conserve the time of employees
for official duties and ensure that Fi-
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information in any manner or for any
purpose.
(2) All unpublished information made
available under this part remains the
property of the Finance Board and may
not be used or disclosed for any purpose other than that authorized under
this part without the prior written permission of the Finance Board.
(3) Reports of examination, supervisory correspondence, and other unpublished information lawfully in the
possession of a supervised entity, Bank
member, or government agency remains the property of the Finance
Board and may not be used or disclosed
for any purpose other than that authorized under this part without the
prior written permission of the Finance
Board.
(4) Any person or entity that discloses or uses unpublished information
except as expressly authorized under
this part may be subject to the penalties provided in 18 U.S.C. 641 and
other applicable laws. A current Finance Board, Bank, or Office of Finance employee also may be subject to
administrative or disciplinary proceedings.
(d) Exception for supervised entities and
Bank members. When necessary or appropriate for business purposes, a supervised entity, Bank member, or any
director, officer, employee, or agent
thereof, may disclose unpublished information, including information contained in, or related to, supervisory
correspondence or reports of examination, to a person or entity officially
connected with the supervised entity
or Bank member as officer, director,
employee, attorney, agent, auditor, or
independent auditor. A supervised entity, Bank member, or a director, officer,
employee, or agent thereof, also may
disclose unpublished information to a
consultant under this paragraph if the
consultant is under a written contract
to provide services to the supervised
entity or Bank member and the consultant has agreed in writing:
(1) To abide by the prohibition on the
disclosure of unpublished information
contained in this section; and
(2) That it will not to use the unpublished information for any purposes
other than those stated in its contract

to provide services to the supervised
entity or Bank member.
(e) Government agencies. The Finance
Board may make reports of examination, supervisory correspondence, and
other unpublished information available to another federal agency or a
state agency for use where necessary in
the performance of the agency’s official duties. As used in this paragraph,
the term agency does not include a
grand jury.
[64 FR 44106, Aug. 13, 1999, as amended at 65
FR 8258, Feb. 18, 2000; 67 FR 12844, Mar. 20,
2002]

§ 911.4 Requests for unpublished information by document or testimony.
(a) Form of requests. A request for unpublished information must be submitted to the Finance Board in writing
and include a detailed description of
the basis for the request. At a minimum, the request must demonstrate
that:
(1) The requested information is
highly relevant to the purpose for
which it is sought;
(2) The requested information is not
available from any other source;
(3) The need for the information
clearly outweighs the need to maintain
its confidentiality; and
(4) The need for the information
clearly outweighs the burden on the Finance Board to produce it.
(b) Requests for documents. If the request is for unpublished information by
document, the request must include
the elements in paragraph (a) of this
section and also must adequately describe the record or records sought by
type and date.
(c) Requests for testimony. (1) If the request is for unpublished information by
testimony, the request must include
the elements in paragraph (a) of this
section and also must set forth the intended use of the testimony, a summary of the scope of the testimony requested, and a showing that no document or the testimony of other non-Finance Board persons, including retained experts, could be provided and
used in lieu of the testimony.
(2) Upon submitting a request to the
Finance Board for unpublished information by testimony, the requester
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(2) From others. The Office of General
Counsel may inquire into the facts and
circumstances underlying a request for
unpublished information and rely on
sources of information other than the
requester, including other parties to
the matter at issue.

must notify all other parties to the
matter at issue of the request.
(3) After receipt of a request for unpublished information by testimony
but before the requested testimony occurs, a party to the matter at issue
who did not join in the request and who
wishes to question the witness beyond
the scope of the testimony sought by
the request, must timely submit its
own request for unpublished information pursuant to this part.
(d) Requests in connection with legal
proceedings. If the request for unpublished information arises out of a legal
proceeding, the Finance Board generally will require that the legal proceeding already be filed before it will
consider the request. In addition to the
elements in paragraph (a) of this section, requests in connection with legal
proceedings must include the caption
and docket number of the case; the
forum; the name, address, phone number, and electronic mail address, if
available, of counsel to all other parties to the legal proceeding; the requester’s interest in the case; a summary of the issues in litigation; and
the reasons for the request, including
the relevance of the unpublished information and how the requested information will contribute substantially to
the resolution of one or more specifically identified issues in the legal proceeding.
(e) Expedited requests. If a requester
seeks a response in less than 60 days,
the request must explain why the request was not submitted earlier and
why the Finance Board should expedite
the request.
(f) Where to submit requests. Send requests for unpublished information to
the Office of General Counsel, Federal
Housing Finance Board, 1777 F Street,
NW., Washington, DC 20006.
(g) Additional information. (1) From the
requester. The Office of General Counsel
may consult with the requester to refine and limit the scope of the request
to make compliance less burdensome
or to obtain information necessary to
make an informed determination on
the request. A requester’s failure to cooperate in good faith with the Office of
General Counsel may serve as the basis
for a determination not to grant the
request.

§ 911.5

Consideration of requests.

(a) Discretion. Each decision concerning the availability of unpublished
information is at the sole discretion of
the Finance Board based on a weighing
of all appropriate factors. The decision
is a final agency action that exhausts
administrative remedies for disclosure
of the information.
(b) Time to respond. The Finance
Board generally will respond in writing
to a request for unpublished information within 60 days of receipt absent
exigent or unusual circumstances and
dependent upon the scope and completeness of the request.
(c) Factors the Finance Board may consider. The factors the Finance Board
may consider in making a determination regarding the availability of unpublished information include:
(1) Whether and how the requested
information is relevant to the purpose
for which it is sought;
(2) Whether information reasonably
suited to the requester’s needs other
than the requested information is
available from another source;
(3) Whether the requested information is privileged;
(4) If the request is in connection
with a legal proceeding, whether the
proceeding has been filed;
(5) The burden placed on the Finance
Board to respond to the request;
(6) Whether production of the information would be contrary to the public
interest; and
(7) Whether the need for the information clearly outweighs the need to
maintain the confidentiality of the information.
(d) Disclosure of unpublished information by others. When a person or entity
other than the Finance Board has a
claim of privilege regarding unpublished information and the information
is in the possession or control of that
person or entity, the Finance Board, at
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its sole discretion, may respond to a request for the information by authorizing the person or entity to disclose
the information to the requester pursuant to an appropriate confidentiality
order. Finance Board authorization to
disclose information under this paragraph does not preclude the person or
entity in possession of the unpublished
information from asserting its own
privilege, arguing that the information
is not relevant, or asserting any other
argument to protect the information
from disclosure.
(e) Notice to supervised entities and
Bank members. The Finance Board generally will notify a supervised entity or
Bank member that it is the subject of
a request, unless the Finance Board, in
its sole discretion, determines that to
do so would advantage or prejudice any
of the parties to the matter at issue.

person or entity to disclose the information.
(c) Finance Board response. If the Finance Board does not authorize in writing disclosure of the requested information, the Finance Board will provide
a copy of this part to the person or entity at whose instance the process was
issued and advise that person or entity
or the court or other body that the Finance Board has prohibited disclosure
of the information under this part. The
Finance Board or the Department of
Justice may intervene in the matter at
issue, attempt to have the compulsory
process withdrawn, or register other
appropriate objections.

[64 FR 44106, Aug. 13, 1999, as amended at 65
FR 8258, Feb. 18, 2000]

(a) Scope. (1) The scope of permissible
testimony is limited to that set forth
in the written authorization granted
by the Finance Board. The Finance
Board may act to ensure that the scope
of testimony provided is consistent
with the written authorization.
(2) A party to the matter at issue
that did not join in a request for unpublished information who wishes to
question a witness beyond the authorized scope must request expanded authorization under this part. The Finance Board will attempt to render decisions on such requests in an expedited manner.
(3) The Finance Board generally will
not authorize a current employee or
agent to provide expert or opinion testimony for a private party.
(b) Manner in which testimony is given.
(1) The Finance Board ordinarily will
make the authorized testimony of a
former or current employee or agent
available only through written interrogatories or deposition. The Finance
Board will not authorize testimony at
a trial or hearing unless the requester
shows that properly developed deposition testimony could not be used or
would be inadequate at the trial or
hearing.
(2) If the Finance Board has authorized testimony in connection with a
legal proceeding, the requester must
cause a subpoena to be served on the

[64 FR 44106, Aug. 13, 1999, as amended at 65
FR 8258, Feb. 18, 2000]

§ 911.7 Availability of unpublished information by testimony.

§ 911.6 Persons and entities with access to unpublished information.
(a) Notice to Finance Board. Any person, including a current or former Finance Board employee or agent, or any
entity, including a supervised entity,
Bank member, or government agency
that receives a request for, or is served
with a subpoena, order, or other legal
process to disclose unpublished information by document or testimony,
must immediately notify the Office of
General Counsel.
(b) Response of person or entity served
with request. Unless the Finance Board
has authorized in writing disclosure of
the requested information:
(1) A current or former Finance
Board employee or agent or a supervised entity that must respond to a
subpoena, order, or other legal process,
must decline to disclose the requested
information, citing this part as authority.
(2) A non-Finance Board person or
entity may not disclose unpublished information unless:
(i) The requester has sought the information from the Finance Board
under this part; and
(ii) After the Finance Board or the
Department of Justice has had the opportunity to appear and oppose disclosure, a Federal court has ordered the
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employee in accordance with applicable rules of procedure, with a copy by
registered or certified mail to the Office of General Counsel.
(3) If the authorized testimony is
through deposition, the deposition ordinarily will take place at the Finance
Board’s offices at a time that will
avoid substantial interference with the
performance of the employee’s official
duties.
(4) The requester is responsible for all
costs associated with an employee’s appearance, including provision of a copy
of a transcript of the deposition at the
request of the Office of General Counsel. The person whose deposition was
transcribed does not waive his or her
right to review the transcript and note
errors.
(c) Restrictions on use and disclosure.
The Finance Board may condition its
authorization of deposition testimony
on an agreement of the parties to appropriate limitations, such as an agreement to keep the transcript of the testimony under seal or to make the transcript available only to the parties, the
court or other body, or the jury. Upon
request made pursuant to this part or
on its own initiative, the Finance
Board may authorize use of a deposition transcript in another legal proceeding or non-adversarial matter.
(d) Responsibility of litigants. If the
testimony is disclosed in connection
with a legal proceeding, the requester
is responsible for:
(1) Promptly notifying all other parties to the legal proceeding of the disclosure, and, after entry of a protective
order, providing copies of the testimony to the other parties who are signatories and subject to the protective
order; and
(2) At the conclusion of the legal proceeding, retrieving the testimony from
the court or other body’s file as soon as
it is no longer required and certifying
to the Finance Board that every party
covered by the protective order has destroyed the unpublished information.

nance Board may act to ensure that
the scope of documents provided is consistent with the written authorization.
(b) Restrictions on use and disclosure.
The Finance Board may condition a decision to disclose unpublished information by document on entry of a protective order satisfactory to the Finance
Board by the court or other body presiding in a legal proceeding or, in nonadversarial matters, on a written
agreement of confidentiality that limits access of third parties to the unpublished information. In a legal proceeding in which a protective order already has been entered, the Finance
Board may condition a decision to disclose unpublished information upon inclusion of additional or amended provisions in the protective order. Upon request made pursuant to this part or on
its own initiative, the Finance Board
may authorize use of the documents in
another legal proceeding or non-adversarial matter.
(c) Responsibility of litigants. If the
documents are disclosed in connection
with a legal proceeding, the requester
is responsible for:
(1) Promptly notifying all other parties to the legal proceeding of the disclosure, and, after entry of a protective
order, providing copies of the documents to the other parties that are signatories and subject to the protective
order; and
(2) At the conclusion of the legal proceeding, retrieving the documents from
the court or other body’s file as soon as
they are no longer required and certifying to the Finance Board that every
party covered by the protective order
has destroyed the unpublished information.
(d) Certification or authentication. If
the Finance Board has authorized disclosure of unpublished information by
document, it will provide certified or
authenticated copies of the document
upon request.

§ 911.8 Availability of unpublished information by document.
(a) Scope. The scope of permissible
document disclosure is limited to that
set forth in the written authorization
granted by the Finance Board. The Fi-

(a) Fees for records search, copying,
and certification. Unless waived or reduced, a requester must pay a fee to
the Finance Board for the costs of
searching, copying, authenticating, or
certifying unpublished information in

§ 911.9

Fees.
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accordance with 12 CFR 910.9. The Office of Resource Management generally
will bill a requester upon completion of
the production, but, in certain instances, may require a requester to
remit payment prior to providing the
requested information. To pay fees assessed under this section, a requester
must deliver to the Office of Resource
Management, located at the Federal
Housing Finance Board, 1777 F Street,
NW., Washington, DC 20006, a check or
money order made payable to the
‘‘Federal Housing Finance Board.’’
(b) Witness fees and mileage. (1) Current Finance Board or federal employees.
If the Finance Board authorizes disclosure of unpublished information by testimony of a current Finance Board employee or agent or a former Finance
Board employee or agent who is still in
the employ of the United States, upon
completion of the testimonial appearance the requester must remit promptly to the Office of Resource Management payment for witness fees and
mileage computed in accordance with
28 U.S.C. 1821.
(2) Former employees or agents. If the
Finance Board authorizes disclosure of
unpublished information by testimony
of a former Finance Board employee or
agent who is not currently employed
by the United States, upon completion
of the testimonial appearance the requester must remit promptly to the
witness any witness fees or mileage due
in accordance with 28 U.S.C. 1821.

§ 912.1 Definitions.
As used in this part:
Board Director or Director means a
member of the Board of Directors.
Chairperson includes the Acting
Chairperson.
Meeting means any deliberations of
three or more Directors of the Board of
Directors, that determines or results in
the joint conduct or disposition of official Finance Board business, but does
not include:
(1) Discussions to determine whether
meetings will be open or closed or
whether information pertaining to
closed meetings will be disclosed;
(2) Discussions to determine whether
to schedule a meeting with less than
seven days notice, or to change the
time, place or subject matter of a
scheduled meeting; and
(3) Disposition of Finance Board business by circulation of written materials on proposed actions to individual
Directors for proposed actions, and notational voting by the individual Directors on such proposed actions.
Public observation means the right of
the general public to attend open meetings of the Board of Directors, but does
not include the right to participate
therein unless invited to do so by the
Chairperson.
Secretary to the Board includes the
Acting Secretary if the position of Secretary is vacant.
Sunshine Act means the Government
in the Sunshine Act (5 U.S.C. 552b).

[64 FR 44106, Aug. 13, 1999, as amended at 65
FR 8258, Feb. 18, 2000]

[58 FR 19202, Apr. 13, 1993, as amended at 65
FR 8258, Feb. 18, 2000. Redesignated and
amended at 67 FR 12844, Mar. 20, 2002]

PART
912—INFORMATION
REGARDING MEETINGS OF THE
BOARD OF DIRECTORS OF THE
FEDERAL
HOUSING
FINANCE
BOARD

§ 912.2 Purpose and scope.
(a) This part is issued by the Finance
Board pursuant to the Sunshine Act,
which requires Federal agencies, headed by collegial bodies, to promulgate
regulations to implement its provisions. The purpose of these regulations
is to provide the public with access to
information regarding the decisionmaking processes of the Board of Directors of the Finance Board, while
protecting the privacy rights of individuals and the ability of the Board of
Directors to carry out its responsibilities.
(b) The Board of Directors shall not
jointly conduct or dispose of official

Sec.
912.1 Definitions.
912.2 Purpose and scope.
912.3 Open meetings.
912.4 Closed meetings.
912.5 Procedures for closing meetings.
912.6 Notice of meetings.
AUTHORITY: 5 U.S.C. 552b.
SOURCE: 58 FR 19202, Apr. 13, 1993, unless
otherwise noted. Redesignated at 65 FR 8256,
Feb. 18, 2000.
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Finance Board business other than in
accordance with this part.

(5) Involve accusing any person of a
crime, or formally censuring any person;
(6) Disclose information of a personal
nature where disclosure would constitute a clearly unwarranted invasion
of personal privacy;
(7) Disclose investigatory records
compiled for law enforcement purposes,
or information which if written would
be contained in such records, but only
to the extent that the production of
such records or information would:
(i) Interfere with enforcement proceedings;
(ii) Deprive a person of a right to a
fair trial or an impartial adjudication;
(iii) Constitute an unwarranted invasion of personal privacy;
(iv) Disclose the identity of a confidential source and, in the case of a
record compiled by a criminal law enforcement authority in the course of a
criminal investigation or by an agency
conducting a lawful national security
intelligence investigation, confidential
information furnished only by the confidential source;
(v) Disclose investigative techniques
and procedures; or
(vi) Endanger the life or physical
safety of law enforcement personnel;
(8) Disclose information contained in
or related to examination, operating,
or condition reports prepared by, on behalf of, or for the use of the Finance
Board or another agency responsible
for the regulation or supervision of
Banks or other financial institutions;
(9) Disclose information the premature disclosure of which would be
likely to:
(i) (A) Lead to significant financial
speculation in currencies, securities, or
commodities;
(B) Significantly endanger the stability of any of the Banks or any other
financial institution; or
(ii) Significantly frustrate implementation of a proposed Finance Board action, except that this paragraph shall
not apply in any instance where the Finance Board has already disclosed to
the public the content or nature of its
proposed action, or where the Finance
Board is required by law to make such
disclosure on its own initiative prior to
taking final action on such proposal; or

[58 FR 19202, Apr. 13, 1993, as amended at 65
FR 8258, Feb. 18, 2000. Redesignated and
amended at 67 FR 12844, Mar. 20, 2002]

§ 912.3

Open meetings.

(a) Except as provided in § 912.4, every
portion of every meeting of the Board
of Directors shall be open to public observation.
(b) Unless otherwise specified in the
public notice, open meetings of the
Board of Directors shall be held in the
Board Room of the Finance Board at
1777 F Street, NW., Washington, DC, at
the time specified in the public notice.
[58 FR 19202, Apr. 13, 1993, as amended at 65
FR 8258, Feb. 18, 2000]

§ 912.4

Closed meetings.

(a) The Board of Directors may close
a meeting, or portion thereof, to public
observation, or withhold information
from the public pertaining to a meeting, when it determines that opening
the meeting, or a portion thereof, or
the public disclosure of information
pertaining to such meeting, or portion
thereof, is likely to:
(1) Disclose matters that are:
(i) Specifically authorized under criteria established by an Executive Order
to be kept secret in the interests of national defense or foreign policy; and
(ii) Are, in fact, properly classified
pursuant to such Executive Order;
(2) Relate solely to the internal personnel rules and practices of the Finance Board;
(3) Disclose matters specifically exempt from disclosure by statute (other
than the Freedom of Information Act
(5 U.S.C. 552)), provided that such statute:
(i) Requires that the matters be withheld from the public in such a manner
as to leave no discretion on the issue;
or
(ii) Establishes particular criteria for
withholding matters from the public or
refers to particular types of matters to
be withheld;
(4) Disclose trade secrets or commercial or financial information that is obtained from a person and is privileged
or confidential;
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days after the initial meeting in such
series.
(4) The vote of each Board Director
taken pursuant to paragraph (a) of this
section shall be recorded, and no proxies shall be allowed.
(5) Whenever any person’s interests
may be directly affected by any portion
of a meeting for any of the reasons referred to in § 912.4(a)(5), (6), or (7), such
person may send a written request to
the Secretary to the Board asking that
such portion of the meeting be closed
to public observation. The Secretary to
the Board will transmit the request to
each Board Director, and upon the request of a Director, a recorded vote
will be taken of the Board of Directors
whether to close the meeting to public
observation.
(6)(i) Within one day of any vote
taken pursuant to paragraph (a) of this
section, the Finance Board will make
publicly available through the Secretary to the Board a written copy of
such vote reflecting the vote of each
Board Director.
(ii) If a meeting or portion thereof is
to be closed to public observation, the
Finance Board within one day of the
vote taken pursuant to paragraph (a) of
this section will make publicly available through the Secretary to the
Board a full, written explanation of its
action closing the meeting, or portion
thereof, together with a list of all persons expected to attend the meeting
and their affiliation, except to the extent such information is determined by
the Board of Directors to be exempt
from disclosure under § 912.4(a).
(7) Any person may request in writing to the Secretary to the Board that
an announced closed meeting, or portion thereof, be open to public observation. The Secretary to the Board will
transmit the request to each Board Director, and upon the request of a Director, a recorded vote will be taken of
the Board of Directors on whether to
open the meeting to public observation.
(b) Expedited procedures. (1) Since a
majority of the meetings, of the Board
of Directors may be closed pursuant to
§ 912.4(a)(4), (8), (9)(i) or (10), 5 U.S.C.
552b(d)(4) allows the Finance Board to
use expedited procedures in closing

(10) Specifically concern the issuance
of a subpoena by the Board of Directors, or the Finance Board’s participation in a civil action or proceeding, an
action in a foreign court or international tribunal, or an arbitration, or
the initiation, conduct or disposition of
a particular case of formal adjudication pursuant to the procedures in 5
U.S.C. 554 or otherwise involving a determination on the record after opportunity for a hearing.
(b) A meeting or portions of a meeting shall not be closed nor information
withheld pursuant to paragraph (a) of
this section if the Board of Directors
finds that the public interest requires
otherwise.
[58 FR 19202, Apr. 13, 1993. Redesignated at 65
FR 8256, Feb. 18, 2000, as amended at 67 FR
12844, Mar. 20, 2002]

§ 912.5 Procedures for closing meetings.
(a) Regular procedures. (1) Except as
provided in paragraph (b) of this section, a meeting of the Board of Directors, or portion thereof, will be closed
to public observation, and information
pertaining to such meeting, or portion
thereof, will be withheld from the public, when a majority of the Board of Directors determines by recorded vote
that such meeting, or portion thereof,
or the withholding of information
qualifies for exemption under § 912.4,
and the Board of Directors does not
find that the public interest requires
otherwise.
(2) Except as provided in paragraph
(a)(3) of this section, a separate vote of
the Board Directors will be taken with
respect to the closing or the withholding of information as to each
meeting or portion thereof that is proposed to be closed to public observation, or with respect to information
that is proposed to be withheld pursuant to paragraph (a) of this section.
(3) A single vote may be taken with
respect to a series of meetings, a portion or portions of which are proposed
to be closed to public observation, or
with respect to any information concerning such series of meetings proposed to be withheld, so long as each
meeting in such series involves the
same particular matters and is scheduled to be held no more than thirty
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such meetings. The following are examples of meetings of the Board of Directors, or portions thereof, that may
be closed to the public under these expedited procedures: sale of consolidated
obligations, and review of examination,
operating or condition reports of
Banks.
(2) A decision to close a meeting, or
portion thereof, under paragraph (b) of
this section shall be made at the beginning of the meeting, or portion thereof,
by majority vote of the Directors.
(3)(i) The Finance Board shall maintain a record of each of the votes taken
by its Board of Directors to close a
meeting, or portion thereof, or to withhold public access to information
thereof, under paragraph (b) of this section.
(ii) A copy of such record, reflecting
the vote of each Board Director on the
question of closing a meeting, or portion thereof, or withhholding public access to information thereof, under this
paragraph (b) of this section, shall be
made available to any member of the
public upon request to the Secretary to
the Board.
(4) Public announcement of the time,
place and subject matter of meetings,
or portions thereof, closed under this
paragraph (b) of this section shall be
made at the earliest practical time.
(c) Records of closed proceedings—(1)
Transcripts or electronic recording. Except as provided in paragraph (c)(2) of
this section, the Finance Board shall
make and maintain a complete transcript or verbatim electronic recording
of the proceedings at each meeting, or
portion thereof, closed to public observation under paragraph (a) or (b) of
this section.
(2) Minutes. The Finance Board may
make and maintain a set of complete
minutes, in lieu of such transcript or
electronic recording, with respect to
meetings, or portions thereof, closed or
information withheld under § 912.4(a)(8),
(9)(i) or (10). Such set of minutes shall
fully and clearly describe all matters
discussed and provide a full and accurate summary of any action taken, and
the reasons therefor, including a description of each of the views expressed
on any item and the record of any roll
call vote (reflecting the vote of each
Board Director on the question). All

documents considered in connection
with any action shall be identified in
such set of minutes.
(3) Availability of Records. (i) The
transcript, electronic recording or set
of minutes of an item discussed, or of
testimony received, at a meeting, shall
be made available promptly to the public through the Secretary to the Board
except in cases where the Board of Directors determines that the item or
testimony contains information which
may be withheld under § 912.4(a).
(ii) Copies of such transcript, electronic recording or set of minutes, disclosing the identity of each speaker,
shall be furnished to any person at the
actual cost of duplication or transcription.
(iii) The Finance Board shall maintain a complete copy of the transcript,
verbatim electronic recording or complete set of minutes of each meeting, or
portion thereof closed to the public, for
at least two years after such meeting,
or until one year after the conclusion
of any proceeding of the Board of Directors with respect to which the meeting or portion thereof was held, whichever occurs later.
(d) Legal certification for closing meeting. (1) For every meeting, or portion
thereof, of the Board of Directors
closed pursuant to paragraphs (a) or (b)
of this section, the General Counsel (or
in the General Counsel’s absence or incapacity the senior legal officer available) shall publicly certify that the
meeting or portion thereof may be
closed to the public pursuant to the
Sunshine Act and this part, and specifically state the relevant exemption in
support thereof.
(2) A copy of the certification, together with a statement from the
Chairperson or, when appropriate, the
Acting Chairperson or designee, setting
forth the time and place of the meeting
and the persons present, shall be retained in the permanent files of the Finance Board.
[58 FR 19202, Apr. 13, 1993, as amended at 65
FR 8258, Feb. 18, 2000; 65 FR 12844, Mar. 20,
2002]

§ 912.6

Notice of meetings.

(a) Scope of notice. (1) Except as provided in § 912.4(a) that such information
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is determined to be exempt from disclosure, each open meeting of the
Board of Directors, or each meeting
closed under the regular procedures in
§ 912.5(a), will be preceded by public notice as described in this section.
(2) The notices for meetings of the
Board of Directors closed under the expedited
procedures
pursuant
to
§ 912.5(b) will be made in accordance
with § 912.5(b)(4).
(b) Content of notice. A notice of an
open meeting or a meeting closed
under the regular procedures in
§ 912.5(a) will state the time, place, and
subject matter of the meeting, whether
it is to be open or closed to the public,
and the name and telephone number of
the Secretary to the Board for information about the meeting. Each such notice shall be posted in the lobby of the
Finance Board offices, and may be
made available in addition by other
means or at other locations as deemed
desirable. Immediately following the
posting of each such notice, the Finance Board will publish the notice in
the FEDERAL REGISTER.
(c) Time—(1) Seven days notice. Except
as provided in paragraph (c)(2) of this
section, a public notice of open meetings or meetings closed under § 912.5(a)
will be made at least seven days in advance of each meeting.
(2) Less than seven days notice. When a
majority of the Board of Directors determine by recorded vote that Finance
Board business requires a meeting to
be called at any earlier date, the sevenday prior notice rule may be suspended
and notice shall be made at the earliest
practicable time.
(d) Amendment of notice—(1) Time and
place. A change in the time or place of
a meeting following public notice may
be made only if announced at the earliest practicable time.
(2) Subject matter. A change in the
subject matter of a meeting or a re-determination to open or close a meeting,
or portions thereof, may be made, after
public notice, only if:
(i) At least a majority of the Board
Directors determines by recorded vote
that Finance Board business so requires and that no earlier notice of the
change was possible; and
(ii) The Finance Board publicly announces the change and the vote of

each Board Director by posting a notice thereof in the lobby of the Finance
Board offices at the earliest practicable time.
(3) Timing of amendment. A public announcement of a change in either the
time, place or subject matter of a
meeting may be made after the commencement of the meeting affected.
(4) Publication of amendment. Each
change to a notice of a meeting will be
published in the FEDERAL REGISTER,
following the Finance Board’s public
announcement of the change.
[58 FR 19202, Apr. 13, 1993, as amended at 65
FR 8258, Feb. 18, 2000; 67 FR 12845, Mar. 20,
2002]

PART 913—PRIVACY ACT
PROCEDURES
Sec.
913.1 Definitions.
913.2 General.
913.3 Procedures for requesting individual
records in a system of records; appeal of
denials.
913.4 Time, place and identification requirements for requests.
913.5 Disclosure of requested records.
913.6 Procedures for requesting amendment
to a record in a system of records; appeal
of denials.
913.7 Fees.
913.8 Penalties.
913.9 Exemptions.
AUTHORITY: 5 U.S.C. 552a.
SOURCE: 58 FR 19205, Apr. 13, 1993, unless
otherwise noted. Redesignated at 65 FR 8256,
Feb. 18, 2000.
EDITORIAL NOTE: Nomenclature changes to
part 913 appear at 67 FR 12845, Mar. 20, 2002.

§ 913.1 Definitions.
As used in this part:
Amendment means any correction, addition or deletion of information contained in a record, as defined in this
section.
Business days means all days except
Saturdays, Sundays, or Federal Government holidays.
Designated system of records means a
system of records, as defined in this
section, that has been listed in the
FEDERAL REGISTER as required by 5
U.S.C. 552a(e).
Individual means a natural person
who is either a citizen of the United
States of America or an alien lawfully
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to records pertaining to him or her,
may request correction or amendment
of such records, or may seek an accounting of disclosures of such records
maintained by the agency.

admitted to the United States for permanent residence. The term includes
the parent(s) having custody of any
minor or the legal guardian of any individual who has been declared to be
incompetent due to physical or mental
incapacity or age by a court of competent jurisdiction.
Maintain means to keep or hold and
preserve in an existing state, and includes the terms ‘‘collect,’’ ‘‘use,’’
‘‘disseminate’’ and ‘‘control.’’
Record means any item, collection, or
grouping of information about an individual that is maintained by the Finance Board within a system of
records, and that contains such individual’s name, or identifying number,
symbol, or other identifying particular
assigned to the individual, including a
fingerprint, voice print or photograph.
Records systems manager means the
employee responsible for maintaining a
designated system of records at the Finance Board, as such official or employee may be identified through public notice in the FEDERAL REGISTER
from time to time by the Finance
Board entitled: ‘‘Privacy Act of 1974:
Systems of Records.’’
Routine use means the use of a record
for a purpose compatible with the purpose for which it was originally created.
System of records means a group of
records maintained or controlled by
the Finance Board from which information is or may be retrieved by the name
of an individual or some identifying
number, symbol or other identifying
particular assigned to the individual.

[58 FR 19205, Apr. 13, 1993. Redesignated at 65
FR 8256, Feb. 18, 2000, and further redesignated at 67 FR 12845, Mar. 20, 2002]

§ 913.3 Procedures for requesting individual records in a system of
records; appeal of denials.
(a) Current or former employees. Any
current or former Finance Board employee seeking access to such employee’s official personnel record maintained by the Finance Board shall submit a request to the Finance Board in
the manner prescribed by regulations
of the Office of Personnel Management,
at title 5, Code of Federal Regulations.
(b) Other requests. Other requests for
access to a record that contains information on the requesting individual
and is maintained in a Finance Board
designated system of records shall be
in writing, shall contain a reasonable,
succinct description of the record
sought, and shall identify the particular designated system of records in
which the record may be maintained,
as identified in a notice published by
the Finance Board from time to time
in the FEDERAL REGISTER.
(c) Accounting for previous disclosures.
An individual may use the procedures
of this section to request an accounting from the Finance Board of previous
disclosures of records pertaining to
such individual in a designated system
of records, pursuant to the Privacy
Act, 5 U.S.C. 552a(c).
(d) Medical records procedures. Information on an individual contained in
medical records will be disclosed to a
requesting individual in accordance
with the procedures in paragraph (b) of
this section and the requirements of
this part, except, if in the judgment of
the Finance Board the disclosure of
such information could have an adverse
effect on the individual, the Finance
Board may withhold such information
from the individual and transmit it to
a licensed medical physician named by
the requesting individual.

[58 FR 19205, Apr. 13, 1993, as amended at 65
FR 8259, Feb. 18, 2000. Redesignated at 67 FR
12845, Mar. 20, 2002]

§ 913.2 General.
(a) Purpose. This part implements the
provisions of the Privacy Act, 5 U.S.C.
552a, which require each executive
agency to promulgate regulations for
the protection of the privacy of individuals on whom the agency maintains
information that is retrieved by reference to an individual’s name or an
identifying particular assigned to the
individual.
(b) Scope. These regulations establish
procedures by which: an individual
may seek access under the Privacy Act
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(e) Response policy. The Finance
Board will acknowledge, or substantially respond to if practicable, a request made under this section within
ten (10) business days of its receipt.
(f) Initial review. (1) The Secretary to
the Board will make the initial determination whether to grant or deny a
request for records under this part,
after consultation with the systems
manager of the appropriate designated
system of records.
(2) The Secretary to the Board will
notify the requesting individual whether the Finance Board:
(i) Has the requested record in a Finance Board designated system of
records; and
(ii) Will release the requested record
or not.
(3) If the request is denied, the Secretary to the Board will inform the requesting individual of the reasons for
nondisclosure, and describe the individual’s right to appeal the determination.
(g) Appeal process. (1) An individual
who has been denied a request made
pursuant to paragraph (b) of this section, may appeal to the Board of Directors, or designee, within 30 business
days of being notified of the denial pursuant to paragraph (f) of this section.
(2) The appeal shall be in writing,
shall be mailed or delivered to the Secretary to the Board, and shall give the
reasons why the initial determination
should be overturned.
(3) The Board of Directors, or such official designated by the Board of Directors, shall decide on the appeal within
30 business days following receipt of
the appeal by the Secretary to the
Board. The Board of Directors or designated official may extend the time
period for good cause, after giving notice, and reason therefor, to the individual making the appeal.
(4) If a decision is made to affirm the
initial denial of a request for a record
by an individual, the Board of Directors or designated official shall notify
the individual making the appeal of
the decision and the reason therefor,
and shall inform the individual of the
right of judicial review of the appeal.

§ 913.4 Time, place and identification
requirements for requests.
(a) Time. An individual may hand deliver a written request for access to or
amendment of records, made under
§ 913.3(b) or § 913.6 of this part, to the
Finance Board on any business day, between the hours of 8:30 a.m. and 5:30
p.m.
(b) Place. All written requests for access to or amendment of records shall
be mailed or hand delivered to the Secretary to the Board, Federal Housing
Finance Board, 1777 F Street, NW.,
Washington, DC 20006.
(c) Identification—(1) Mailed requests.
All requests for access to or amendment of records that are mailed to the
Finance Board shall be signed by the
individual who is the subject of the requested record and who is making the
request. The validity of each such signature shall be attested to by a notary
public.
(2) Hand delivered requests. All requests for access to or amendment of
records that are hand delivered to the
Finance Board by the requesting individual shall be authenticated as to the
identity of the requesting individual by
two forms of identification with photographs, or by one such form of identification and a properly authenticated
birth certificate.
[58 FR 19205, Apr. 13, 1993, as amended at 65
FR 8259, Feb. 18, 2000]

§ 913.5

Disclosure of requested record.

(a) Requesting individual. Except to
the extent that records pertaining to
an individual are exempt from disclosure under § 913.9 of this part, or were
compiled in reasonable anticipation of
a civil action or proceedings, the Finance Board will make such records
available upon request, pursuant to
§ 913.3 of this part in either of the following methods, at the option of the
requesting individual:
(1) By mailing a copy of the record to
the address of the requesting individual; or
(2) By making the record available
for inspection and copying by the requesting individual, as soon as practicable, at the offices of the Secretary
to the Board on regular business days,

[58 FR 19205, Apr. 13, 1993. Redesignated at 65
FR 8256, Feb. 18, 2000, as amended at 67 FR
12845, Mar. 20, 2002]
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from 9:30 a.m. until 4:30 p.m. The requesting individual may choose to be
accompanied by another person during
the inspection and copying by submitting a signed statement authorizing
the presence of such person.
(b) Other individuals. (1) The Finance
Board will disclose a record to a person
or entity other than the requesting individual, in the manner provided by
paragraph (a) of this section, only
when the Finance Board:
(i) Receives a copy of a written authorization for disclosure to such person or entity signed by the requesting
individual and attested to by a notary
public; and
(ii) Receives adequate identification
from such person or entity.
(2) The restrictions contained in
paragraph (b)(1) of this section on disclosure of a record shall not apply to:
(i) A disclosure to Finance Board officers or employees who have a need for
the record in the performance of their
duties;
(ii) A disclosure otherwise required
by the Freedom of Information Act (5
U.S.C. 552);
(iii) A routine use listed with respect
to a designated system of records;
(iv) A disclosure to the Bureau of the
Census for purposes of planning or carrying out a census or survey or related
activity pursuant to the provisions of
title 13 of the United States Code;
(v) A disclosure to a recipient who
has provided the Finance Board with
advance written assurance that the
record will be used solely as a statistical research or reporting record, and
that the record is to be transferred in a
form that is not individually identifiable;
(vi) A disclosure to the National Archives and Records Administration as a
record with sufficient historical or
other value to warrant its continued
preservation by the Federal Government or for evaluation by the Archivist
of the United States to determine
whether it has such value;
(vii) A disclosure to another agency
or to an instrumentality of any government jurisdiction within or under the
control of the United States for civil or
criminal law enforcement activity authorized by law if the head of such
agency or instrumentality has made a

written request to the Finance Board
specifying the particular record requested and the law enforcement activity for which it is sought;
(viii) A disclosure to any person pursuant to a showing of compelling circumstances affecting the health and
safety of an individual if notification
of the disclosure is transmitted to the
last known address of the individual
who is the subject of the disclosed
record;
(ix) A disclosure to a joint committee
of Congress, or any subcommittee
thereof, or to either House of Congress,
or to any committee or joint committee, or subcommittee thereof, but
only to the extent of matter within
such joint committee’s, committee’s or
subcommittee’s jurisdiction;
(x) A disclosure to the Comptroller
General, or authorized representative,
made in the course of performing the
duties of the General Accounting Office.
(xi) Pursuant to the order of a court
of competent jurisdiction; or
(xii) To a consumer reporting agency
in accordance with 31 U.S.C. 3711(f).
(c) Accounting. The Finance Board,
with respect to each system of records
under its control shall:
(1) Except for disclosures made under
paragraphs (b)(1) or (b)(2) of this section, keep an accurate accounting of:
(i) The date, nature, and purpose of
each disclosure of a record to any person or to another agency made under
paragraph (b) of this section; and
(ii) The name and address of the person or agency to whom the disclosure
is made;
(2) Retain the accounting made under
paragraph (c)(1) of this section for at
least five years or the life of the
record, whichever is longer, after the
disclosure for which the accounting is
made; and
(3) Except for disclosures made under
paragraph (b)(2)(vii) of this section,
make the accounting made under paragraph (c)(1) of this section available to
the individual named in the record at
his or her request.
(4) When a record has been amended
or corrected or when a statement of
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shall refer all requests to the appropriate systems manager of the designated system of records containing
the record to be reviewed, for disposition of the request within 10 business
days of the referral. The systems manager shall promptly review the request
and review the record for accuracy, relevance, timeliness, completeness or necessity.
(2) The systems manager will
promptly provide to the Secretary to
the Board a recommendation whether
the record should be amended and shall
state any reasons for denying the request in any part.
(3) The Secretary to the Board will
promptly notify the requesting individual of his decision and reasons for
any denial, and describe the individual’s right to appeal any denial.
(f) Appeal process. (1) An individual
who has been denied a request made
pursuant to this section may appeal to
the Board of Directors, or an official
designated by the Board of Directors,
within 30 business days of being notified of the denial pursuant to paragraph (e)(3) of this section.
(2) The appeal shall be in writing,
shall be mailed to the Secretary to the
Board, and shall give the reasons why
the initial determination should be
overturned.
(3) The Board of Directors, or designated official, shall decide the appeal
within 30 business days of its receipt by
the Secretary to the Board. The Board
of Directors or designated official may
extend the 30 day limit for good cause,
after giving notice, and the reasons
therefor, to the individual making the
appeal.
(4) If a decision is made to affirm the
initial denial of a request for a record
by an individual, the Board of Directors or designated official shall notify
the individual making the appeal of
the decision and the reason therefor,
and shall inform the individual of the
right of judicial review of the appeal.
(g) Statements. (1) Within 30 business
days after being denied an appeal pursuant to paragraph (f) of this section,
an individual may submit a concise
written statement of disagreement setting forth the individual’s reasons for
disagreeing with the Finance Board’s
refusal to amend the record.

disagreement has been filed, the Finance Board will advise all prior recipients of the affected record whose identities may be determined pursuant to
the disclosure accountings required by
the Privacy Act or any other accounting previously made, of the amendment
or correction or the filing of the statement of disagreement. Any disclosure
of disputed information occurring after
a statement of disagreement has been
filed will clearly identify the specific
information disputed and be accompanied by a copy of the statement of
disagreement and a copy of the statement of explanation, if any, as set
forth in § 913.6 of this part.
[58 FR 19205, Apr. 13, 1993, as amended at 65
FR 8259, Feb. 18, 2000; 67 FR 12845, Mar. 20,
2002]

§ 913.6 Procedures
for
requesting
amendment to a record in a system
of records; appeal of denials.
(a) Scope. This section applies only to
amendment of records on an individual
maintained in a Finance Board system
of records used in making a determination about such individual.
(b) Individual request. (1) Any individual may request the Finance Board
to amend any portion of a record in a
designated system of records pertaining to that individual, where such
portion of the record is not accurate,
relevant, timely or complete.
(2) A request to amend a record pursuant to this section shall be in writing, shall identify the particular designated system of records containing
the record which the individual requests to amend and the portion of
that record to be amended, and shall
describe the reasons for the requested
amendment.
(c) Prior proceeding. Nothing in this
section shall permit a collateral attack
upon any matter decided in a prior judicial, quasi-judicial or other proceeding.
(d) Response policy. The Finance
Board shall acknowledge, or substantially reply to, if practicable, a request
for amendment of records under this
section.
(e) Initial review. (1) The Secretary to
the Board shall acknowledge all requests by individuals for amendment of
records. The Secretary to the Board
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uals and records, routing uses and policies regarding storage, retrievability,
access controls, retention and disposal
of the records; (e)(6), (7), (9), (10) and
(11) relating to dissemination and
maintenance of records, and relating to
criminal penalties. This system of
records is also exempt from §§ 913.3,
913.4, 913.5(a) and (c)(3) and (4), and 913.6
of this part. This exemption applies to
those records and information contained in the system of records pertaining to the enforcement of criminal
laws.
(b) To the extent that there may
exist within this system of records and
investigative files compiled for law enforcement purposes, other than material within the scope of subsection
(j)(2) of the Privacy Act, the Inspector
General Investigative Case Files system of records is exempt from the following sections of the Privacy Act (5
U.S.C. 552(a)): (c)(3) relating to access
to the disclosure accounting, (d) relating to access to records, (e)(1) relating
to the type of information maintained
in the records; (e)(4)(G), (H) and (I) relating to publishing the system notice
information as to agency procedures of
access and amendment and information
as to the categories of sources or
records, and (f) relating to developing
agency rules for gaining access and
making corrections. This system of
records is also exempt from §§ 913.3,
913.4, 913.5(a) and (c)(3), and 913.6 of this
part.
(c) Reason for exemptions. (1) The Office of Inspector General is a component of the Finance Board which performs, as its principal function, activity pertaining to the enforcement of
criminal laws, within the meaning of 5
U.S.C. 552a(j)(2). This exemption applies only to those records and information contained in the system of
records pertaining to criminal investigations. This system of records is exempt for one or more of the following
reasons:
(i) To prevent interference with law
enforcement proceedings.
(ii) To avoid unwarranted invasion of
personal privacy by disclosure of information about third parties, including
other subjects of investigation, investigators, and witnesses.

(2) Such statement shall be provided
to persons or other agencies or entities
to whom the record is disclosed.
(3) The Finance Board may, if deemed
appropriate, prepare a concise statement of explanation of the reason(s)
why the requested amendment or correction was not made. Any statement
of explanation will be included in the
system of records in the same manner
as the statement of disagreement. A
copy of the statement of explanation
and of the notation of the dispute as
marked on the original record will be
provided to the individual who requested correction or amendment of
the record.
§ 913.7 Fees.
The Finance Board, upon a request
for records disclosable pursuant to
these regulations, shall charge a fee of
$0.10 per page for duplicating, unless:
(a) The Finance Board determines
that it shall grant access to the record
only by making a copy thereof;
(b) The total fee will not exceed $2.00;
or
(c) The Finance Board determines, in
its sole discretion, that a reduction or
waiver of the fees is warranted for good
cause.
§ 913.8 Penalties.
Subsection (i)(3) of the Privacy Act
of 1974 (5 U.S.C. 552a(i)(3)) imposes
criminal penalties for obtaining Finance Board records on individuals
under false pretenses. It provides as
follows:
Any person who knowingly and willfully requests or obtains any record concerning an
individual from an agency under false pretense shall be guilty of a misdemeanor and
fined not more than $5,000.00.

§ 913.9 Exemptions.
The following information is exempt
from disclosure:
(a) The Office of Inspector General
Investigative Files system of records is
exempt from all sections of the Privacy
Act (5 U.S.C. 552a) except the following:
(b) relating to conditions of disclosure;
(c)(1) and (2) relating to keeping and
maintaining a disclosure accounting;
(e)(4)(A) through (F) relating to publishing a system notice setting forth
name, location, categories of individ-
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(v) To protect the identity of Federal
employees who furnish a complaint or
information of OIG, consistent with
section 7(b) of the Inspector General
Act of 1978, as amended (5 U.S.C. App.
3).
(vi) To assure access to sources of
confidential information, including
those contained in Federal, State and
local criminal law enforcement systems.
(vii) To prevent disclosure of law enforcement techniques and procedures.
(viii) To avoid endangering the life or
physical safety of confidential sources
and law enforcement personnel.
(d) Records within a Finance Board
System of records comprising investigatory material compiled solely for
the purpose of determining suitability
or eligibility for Federal civilian employment, Federal contractors, or access to classified information, are exempt under the provisions of 5 U.S.C.
552a(k)(5), but only to the extent that
disclosure would reveal the identity of
a source who furnished information to
the Government under an express
promise that the identity of the source
would be held in confidence, or, prior
to January 1, 1975, under an implied
promise that the identity of the source
would be held in confidence. This system of records is exempt for one or
more of the following reasons:
(1) To fulfill commitments made to
protect the confidentiality of sources.
(2) To assure access to sources of confidential information; including those
contained in Federal, State, and local
criminal law enforcement information
systems.
(e) Testing or examination material
used solely to determine or assess individual qualifications for appointment
to employment at the Finance Board,
or promotion therein—the disclosure of
which would compromise the objectivity or fairness of the testing, evaluation or examining process is exempt
under 5 U.S.C. 552a(k)(6).

(iii) To protect the identity of Federal employees who furnish a complaint or information to the Office of
the Inspector General, consistent with
section 7(b) of the Inspector General
Act of 1978, as amended (5 U.S.C. App.
3).
(iv) To protect the confidentiality of
non-Federal employee sources of information.
(v) To assure access to sources of
confidential information, including
those contained in Federal, State and
local criminal law enforcement information systems.
(vi) To prevent disclosure of law enforcement techniques and procedures.
(vii) To avoid endangering the life or
physical safety of confidential sources
and law enforcement personnel.
(2) Investigative records within this
system of records which are compiled
for law enforcement purposes, other
than material within the scope of subsection (j)(2), are exempt under the
provisions of 5 U.S.C. 552a(k)(2); provided, however, that if any individual
is denied any right, privilege, or benefit that they would otherwise be entitled by Federal law, or for which they
would otherwise be eligible, as a result
of the maintenance of such material,
such material shall be provided to such
individual except to the extent that
the disclosure of such material would
reveal the identity of a source who furnished information to the Government
under an express promise that the identity of the source would be held in confidence, or, prior to January 1, 1975,
under an implied promise that the
identity of the source would be held in
confidence. This system of records is
exempt for one or more of the following
reasons:
(i) To prevent interference with law
enforcement proceedings.
(ii) To protect investigatory material
compiled for law enforcement purposes.
(iii) To avoid unwarranted invasion
of personal privacy, by disclosure of information about third parties, including other subjects of investigation, law
enforcement personnel and sources of
information.
(iv) To fulfill commitments made to
protect the confidentiality of sources.

[58 FR 19205, Apr. 13, 1993, as amended at 65
FR 8259, Feb. 18, 2000; 67 FR 19845, Mar. 20,
2002]
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SUBCHAPTER C—GOVERNANCE AND MANAGEMENT OF
THE FEDERAL HOME LOAN BANKS
FHFB ID number means the number
assigned to each member by the Finance Board and used by the Finance
Board and the Banks to identify a particular member.
Guaranteed directorship means an
elective directorship that is required
by section 7(b) of the Act (12 U.S.C.
1427(b)) and § 915.15 to be designated as
representing Bank members that are
located in a particular state.
Non-guaranteed directorship means an
elective directorship that is either a
discretionary directorship or a stock
directorship.
Record date means December 31 of the
calendar year immediately preceding
the election year.
Stock directorship means an elective
directorship that is designated by the
Finance Board as representing the
members located in a particular state
based on the amount of Bank stock
held by the members in that state, and
which is in excess of the number of
guaranteed directorships allocated to
that state.
Voting state means the District of Columbia, Puerto Rico, or the state of the
United States in which a member’s
principal place of business, as determined in accordance with part 925 of
this chapter, is located as of the record
date. The voting state of a member
with a principal place of business located in the U.S. Virgin Islands as of
the record date shall be Puerto Rico,
and the voting state of a member with
a principal place of business located in
American Samoa, Guam, or the Commonwealth of the Northern Mariana Islands as of the record date shall be Hawaii.

PART 915—BANK DIRECTOR ELIGIBILITY, APPOINTMENT AND ELECTIONS
Sec.
915.1 Definitions.
915.2 Dates.
915.3 Director elections.
915.4 Capital stock report.
915.5 Determination of member votes.
915.6 Elective director nominations.
915.7 Eligibility requirements for elective
directors.
915.8 Election process.
915.9 Prohibition on actions to influence director elections.
915.10 Selection of appointive directors.
915.11 Conflict of interests policy for Bank
directors.
915.12 Reporting requirements for Bank directors
915.13 Ineligible Bank directors.
915.14 Vacant Bank directorships.
915.15 Minimum number of elective directorships.
915.16 1999 and 2000 Election of Directors.
915.17 Staggered directorships in the 2000
and 2001 elections.
APPENDIX A TO PART 915—STAGGERING FOR
FHLBANK BOARDS OF DIRECTORS.
AUTHORITY: 12 U.S.C. 1422a(a)(3), 1422b(a),
1426, 1427, and 1432.
SOURCE: 63 FR 65688, Nov. 30, 2000, unless
otherwise noted. Redesignated at 65 FR 8256,
Feb. 18, 2000.
EDITORIAL NOTE: Nomenclature changes to
part 915 appear at 67 FR 12845, Mar. 20, 2002.

§ 915.1

Definitions.

For purposes of this part:
Bona fide resident of a Bank district
means an individual who:
(1) Maintains a principal residence
within the Bank district; or
(2) If serving as an appointive director, owns or leases in his or her own
name a residence within the Bank district and is employed within a voting
state within the Bank district.
Discretionary directorship means an
elective or appointive directorship created by the Finance Board pursuant to
section 7(a) of the Act (12 U.S.C.
1427(a)) for districts that include five or
more states.

[63 FR 65688, Nov. 30, 1998, as amended at 65
FR 8259, Feb. 18, 2000; 65 FR 41568, July 6,
2000; 67 FR 12845, Mar. 20, 2002]

§ 915.2

Dates.

If any date specified in this part, or
specified by a Bank pursuant to this
part, falls on a Saturday, Sunday, or
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that the members were required to
hold as of that date shall be determined in accordance with § 925.20 and
§ 925.22. If a Bank’s capital plan was in
effect on the immediately preceding
December 31st, the number of shares of
Bank stock that the members were required to hold as of that date shall be
determined in accordance with the
minimum investment established by
the capital plan for that Bank, provided, however, that for any members
whose Bank stock is less than the minimum investment during a transition
period, the amount of stock to be used
in the designation of directorships
shall be the number of shares of Bank
stock actually owned by those members as of December 31st. In all cases,
the Finance Board shall designate the
directorships by using the information
provided by the Banks in the capital
stock report required by § 915.4. The Finance Board shall allocate the elective
directorships among the states as follows:
(1) One elective directorship shall be
allocated to each State within the
Bank district;
(2) If the total number of elective directorships allocated pursuant to paragraph (b)(1) of this section is less than
eight, the Finance Board shall allocate
additional
elective
directorships
among the States, using the method of
equal proportions, until the total allocated for the Bank equals eight;
(3) If the number of elective directorships allocated to any State pursuant
to paragraphs (b)(1) and (b)(2) of this
section is less than the number allocated to that State on December 31,
1960, as specified in § 915.15, the Finance
Board shall allocate such additional
elective directorships to that State
until the total allocated equals the
number allocated to that State on December 31, 1960;
(4) Pursuant to section 7(e) of the Act
(12 U.S.C. 1427(e)), the Federal Home
Loan Bank of New York is hereby allocated one additional elective directorship, which is designated as representing the members in the Commonwealth of Puerto Rico;
(5) Pursuant to section 7(a) of the Act
(12 U.S.C. 1427(a)), in any Bank district
that includes five or more states, the
Finance Board, after consultation with

Federal holiday, the relevant time period shall be deemed to include the
next business day.
[63 FR 65688, Nov. 30, 1998]

§ 915.3 Director elections.
(a) Responsibilities of the Banks. Each
Bank annually shall conduct an election the purpose of which is to fill all
elective directorships designated by
the Finance Board as commencing on
January 1 of the calendar year immediately following the year of the election. Subject to the provisions of the
Act and in accordance with the requirements of this part, the disinterested members of the board of directors of each Bank, or a committee of
disinterested directors, shall administer and conduct the annual election
of directors. In so doing, the disinterested directors may use Bank staff
or independent contractors to perform
ministerial and administrative functions concerning the elections process.
The term of office of each elective director shall be three years, except as
adjusted pursuant to section 7(d) of the
Act (12 U.S.C. 1427(d)) and § 915.17 of
this part to achieve a staggered board,
and shall commence on January 1 of
the calendar year immediately following the year in which the election is
held. Each Bank shall complete the
election in sufficient time to allow
newly elected directors to assume their
seats on January 1 of the year immediately following the election.
(b) Designation of elective directorships.
The Finance Board annually shall designate each elective directorship as
representing the members that are located in a particular state. The Finance Board shall conduct the annual
designation of directorships for each
Bank based on the number of shares of
Bank stock required to be held by the
members in each state as of December
31 of the preceding calendar year. If a
Bank has issued more than one class of
stock, the Finance Board shall designate the directorships for that Bank
based on the combined number of
shares required to be held by the members in each state. For purposes of conducting the designation, if a Bank’s
capital plan was not in effect on the
immediately preceding December 31st,
the number of shares of Bank stock
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§ 915.5
nation on the basis of the most recent
election.

the affected Banks, may increase the
number of elective directorships up to
thirteen, and the number of appointive
directorships up to three-fourths of the
number of elective directorships. In determining the number of appointive directorships, the Finance Board may
round to the nearest whole number.
The annual designation of directorships shall indicate the number of discretionary directorships, if any, to be
authorized for the succeeding year. If
the Finance Board eliminates an existing discretionary directorship, or designates such a directorship to another
state, the term of any appointive or
elective director affected by that action shall terminate after the close of
business on the immediately following
December 31.
(c) Notification. On or before June 1 of
each year, the Finance Board shall notify each Bank in writing of the total
number of elective directorships established for the Bank and the number of
elective directorships designated as
representing the members in each voting State in the Bank district. If the
annual designation of elective directorships results in an existing stock directorship being redesignated as representing members in a different state,
the notice also shall state that the directorship must be filled by an officer
or director of a member located in the
newly designated state as of January 1
of the immediately following year, regardless of whether the term for the incumbent director would have expired
by that date.
(d) Location of member. In accordance
with section 7(c) of the Act (12 U.S.C.
1427(c)), unless otherwise designated by
the Finance Board, for purposes of election of directors a member shall be
deemed to be located in its voting
State.
(e) 2000 designation. For any stock directorship with a term ending December 31, 2001 that is redesignated from
one state to another state by the 2000
designation of directorships, the board
of directors of the Bank shall determine which incumbent director from
the former state shall become ineligible to serve as a result of the redesig-

[63 FR 65688, Nov. 30, 1998, as amended at 65
FR 8259, Feb. 18, 2000; 65 FR 41568, July 6,
2000; 66 FR 8307, Jan. 30, 2001; 67 FR 12845,
Mar. 20, 2002]

§ 915.4

Capital stock report.

(a) On or before April 10 of each year,
each Bank shall submit to the Finance
Board a capital stock report that indicates, as of the record date, the number
of members located in each voting
state in the Bank’s district, the number of shares of Bank stock that each
member (identified by its FHFB ID
number) was required to hold, and the
number of shares of Bank stock that
all members located in each voting
state were required to hold. If a Bank
has issued more than one class of
stock, it shall report the total shares
of stock of all classes required to be
held by the members. The Bank shall
certify to the Finance Board that, to
the best of its knowledge, the information provided in the capital stock report is accurate and complete, and that
it has notified each member of its minimum capital stock holdings pursuant
to § 925.22(b)(1) of this chapter.
(b) If a Bank’s capital plan was not in
effect as of the record date, the number
of shares of Bank stock that the members are required to hold as of the
record date shall be determined in accordance with § 925.20 and § 925.22. If a
Bank’s capital plan was in effect as of
the record date, the number of shares
of Bank stock that the members were
required to hold as of that date shall be
determined in accordance with the
minimum investment established by
the capital plan for that Bank, provided, however, that for any members
whose Bank stock is less than the minimum investment during a transition
period, the amount of Bank stock to be
reported shall be the number of shares
of Bank stock actually owned by those
members as of the record date.
[66 FR 8307, Jan. 30, 2001]

§ 915.5 Determination
votes.

of

member

(a) In general. Each Bank shall determine, in accordance with this section,
the number of votes that each member
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of the Bank may cast for each directorship that is to be filled by the vote of
the members that are located in a particular state.
(b) Number of votes. For each directorship that is to be filled in an election,
each member that is located in the
state to be represented by the directorship shall be entitled to cast one vote
for each share of Bank stock that the
member was required to hold as of the
record date. Notwithstanding the preceding sentence, the number of votes
that any member may cast for any one
directorship shall not exceed the average number of shares of Bank stock
that were required to be held by all
members located in that state as of the
record date. If a Bank has issued more
than one class of stock, it shall calculate the average number of shares
separately for each class of stock and
shall apply those limits separately in
determining the maximum number of
votes that any member owning that
class of stock may cast in the election.
If a Bank’s capital plan was not in effect as of the record date, the number
of shares of Bank stock that a member
was required to hold as of the record
date shall be determined in accordance
with § 925.20 and § 925.22. If a Bank’s
capital plan was in effect as of the
record date, the number of shares of
Bank stock that a member was required to hold as of the record date
shall be determined in accordance with
the minimum investment established
by the Bank’s capital plan, provided,
however, that for any members whose
Bank stock is less than the minimum
investment during a transition period,
the amount of Bank stock to be used
shall be the number of shares of Bank
stock actually owned by those members as of the record date.
(c) Voting preferences. If the board of
directors of a Bank includes any voting
preferences as part of its approved capital plan, those preferences shall
supercede the provisions of paragraph
(b) of this section that otherwise would
allow a member to cast one vote for
each share of Bank stock it was required to hold as of the record date. If
a Bank establishes a voting preference
for a class of stock, the members with
voting rights shall remain subject to
the provisions of section 7(b) of the Act

(12 U.S.C. 1427(b)) that prohibit any
member from casting any vote in excess of the average number of shares of
stock required to be held by all members in its state.
[66 FR 8308, Jan. 30, 2001, as amended at 67
FR 12845, Mar. 20, 2002]

§ 915.6 Elective director nominations.
(a) Election announcement. Within a
reasonable time in advance of an election, a Bank shall provide to each
member in its district a written notice
of the election that includes:
(1) The number of elective directorships designated as representing the
members in each voting State in the
Bank district;
(2) The name of each incumbent Bank
director, the name and location of the
member at which each elective director
serves, and the name and location of
the organization with which each appointive director is affiliated, if any,
and the expiration date of each Bank
director’s term of office;
(3) An attachment indicating the
name, location, and FHFB ID number
of every member in the member’s voting state, and the number of votes each
such member may cast for each directorship to be filled in the election, as
determined in accordance with § 915.5.
(4) A nominating certificate.
(b) Nominations. (1) Any member that
is entitled to vote in the election may
nominate an eligible individual to fill
each available elective directorship for
its voting State by submitting to its
Bank, prior to a deadline to be established by the Bank, a nominating certificate duly adopted by the member’s
governing body or by an individual authorized to act on behalf of the member’s governing body.
(2) The nominating certificate shall
include the name of the nominee and
the name, location, and FHFB ID number of the member at which the nominee serves as an officer or director.
(3) The Bank shall establish a deadline for submitting nominating certificates, which shall be no earlier than 30
calendar days after the date on which
the Bank mails the notice required by
paragraph (a) of this section, and the
Bank shall not accept certificates received after that deadline. The Bank
shall retain all nominating certificates
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for at least two years after the date of
the election.
(c) Accepting nominations. A Bank
shall notify in writing any person nominated for an elective directorship
promptly upon receipt of the nominating certificate. A person may accept
the nomination only by submitting an
executed director eligibility certification, as prescribed by the Finance
Board, to the Bank prior to the deadline established by the Bank. A Bank
shall allow each nominee at least 30
calendar days after the date of the notice of nomination within which to
submit the executed form. A nominee
may decline the nomination by so advising the Bank in writing, or by failing to submit a properly executed director eligibility certification prior to
the deadline. Each Bank shall retain
all information received under this
paragraph for at least two years after
the date of the election.

(i) Is an incumbent elective director,
unless:
(A) The incumbent director’s term of
office would expire before the new term
of office would begin; and
(B) The new term of office would not
be barred by the term limit provision
of section 7(d) of the Act (12 U.S.C.
1427(d)).
(ii) Is a former elective director
whose service would be barred by the
term limit provision of section 7(d) of
the Act; or
(iii) Is an incumbent appointive director.
(2) For purposes of applying the term
limit provision of section 7(d) of the
Act (12 U.S.C. 1427(d)), a term of office
that has been adjusted to a period of
less than three years in accordance
with § 915.17(a)(2) shall not be deemed
to be a full term.
(d) Loss of eligibility. (1) An elective
director shall become ineligible to remain in office if, during his or her term
of office, the stock directorship to
which he or she has been elected is
eliminated or is redesignated by the Finance Board as representing members
located in another state, in accordance
with § 915.3(b). The incumbent director
shall become ineligible after the close
of business on December 31 of the year
in which the directorship is redesignated or eliminated.
(2) In the case of a redesignation to
another state, the stock directorship
shall become vacant after the close of
business on December 31 of the year in
which the directorship is redesignated
and the resulting vacancy shall be
filled by the board of directors of the
Bank for the remainder of the unexpired term with a person who is an officer or director of a member located in
the newly designated state, pursuant
to section 7(f) of the Act (12 U.S.C.
1427(f)).

[63 FR 65689, Nov. 30, 1998, as amended at 65
FR 8259, Feb. 18, 2000; 66 FR 8308, Jan. 30,
2001]

§ 915.7 Eligibility requirements for
elective directors.
(a) Eligibility verification. Based on the
information provided on the director
eligibility certification form prescribed
by the Finance Board, a Bank shall
verify that each nominee meets all of
the eligibility requirements for elective directors set forth in the Act and
this part before placing that nominee
on the ballot prepared by the Bank
under § 915.8(a). A Bank shall not declare elected a nominee that it has reason to know is ineligible to serve, nor
shall it seat a director-elect that it has
reason to know is ineligible to serve.
(b) Eligibility requirements. Each elective director, and each nominee, shall
be:
(1) A citizen of the United States;
(2) An officer or director of a member
that is located in the voting state to be
represented by the elective directorship, that was a member of the Bank as
of the record date, and that meets all
minimum capital requirements established by its appropriate Federal banking agency or appropriate state regulator.
(c) Restrictions. (1) A nominee is not
eligible if he or she:

[63 FR 65689, Nov. 30, 1998, as amended at 65
FR 8259, Feb. 18, 2000; 65 FR 41569, July 6,
2000; 66 FR 8308, Jan. 30, 2001; 67 FR 12845,
Mar. 20, 2002; 67 FR 39791, June 10, 2002]

§ 915.8 Election process.
(a) Ballots. Promptly after verifying
the eligibility of all nominees in accordance with § 915.7(a), a Bank shall
prepare a ballot for each voting State
for which an elective directorship is to
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be filled and shall mail the ballot to all
members within that State that were
members as of the record date. A ballot
shall include at least the following provisions:
(1) An alphabetical listing of the
names of each nominee for the member’s voting State, the name, location,
and FHFB ID number of the member at
which each nominee serves, the nominee’s title or position with the member, and the number of elective directorships to be filled by members in
that voting State in the election;
(2) A statement that write-in candidates are not permitted; and
(3) A confidentiality statement prohibiting the Bank from disclosing how
a member voted.
(b) Lack of nominees. If, for any voting state, all directorships to be filled
in an election are the same with regard
to their respective terms and status as
guaranteed or non-guaranteed directorships, and the number of nominees
from that state is equal to or less than
the number of such directorships, the
Bank shall notify the members in the
affected voting state in writing (in lieu
of providing a ballot) that the directorships are to be filled without an election due to a lack of nominees. The
Bank shall declare elected any eligible
nominee, who shall be included as a director-elect in the report of election
required under paragraph (e) of this
section. If necessary, the Bank’s board
of directors shall fill any elective directorship that has become vacant due
to a lack of a nominee in accordance
with § 915.14(a).
(c) Voting. For each directorship to be
filled, a member may cast the number
of votes determined by the Bank pursuant to § 915.5. A member may not split
its votes among multiple nominees for
a single directorship, nor, where there
are multiple directorships to be filled
for a voting State, may it cumulatively
vote for a single nominee. Any ballots
cast in violation of this subsection
shall be void. To vote, a member shall:
(1) Mark on the ballot the name of
not more than one of the nominees for
each elective directorship to be filled
in the member’s voting State. Each
nominee so selected shall receive all of
the votes that the member is entitled
to cast.

(2) Execute the ballot by resolution
of the member’s governing body, or by
an appropriate writing signed by an individual authorized to act on behalf of
the governing body.
(3) Deliver the executed ballot to the
Bank on or before the closing date that
has been established by the Bank,
which shall be no earlier than 30 calendar days after the date the ballots
are mailed in accordance with paragraph (a) of this section. A member
may not change a ballot after it has
been delivered to the Bank.
(d) Counting ballots. A Bank shall not
open any ballot until after the closing
date, and may not include in the election results any ballot received after
the closing date. Promptly after the
closing date, each Bank shall tabulate,
by each voting State, the votes cast in
accordance with paragraph (c) of this
section, and shall declare elected the
nominee receiving the highest number
of votes.
(1) If more than one elective directorship is to be filled in a voting State,
the Bank shall declare elected each
successive nominee receiving the next
highest number of votes until all open
elective directorships for that voting
State are filled.
(2) In the event of a tie for the last
available seat, the incumbent board of
directors of the Bank shall, by a majority vote, declare elected one of the
nominees for whom the number of
votes cast was tied.
(3) The Bank shall retain all ballots
it receives for at least two years after
the date of the election, and shall not
disclose how any member voted.
(e) Report of election. Promptly following the election, each Bank shall
provide written notice to its members,
to each nominee, and to the Finance
Board of the following:
(1) The name of each director-elect,
the name and location of the member
at which he or she serves, and his or
her title or position at the member;
(2) The voting State represented by
each director-elect;
(3) The expiration date of the term of
office of each director-elect;
(4) The number of members voting in
the election and the total number of
votes cast, both reported by State; and
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§ 915.11
Act (12 U.S.C. 1427(d)), in accordance
with the requirements of this part and
the applicable matrix from the Appendix to this part. In the case of a discretionary appointive directorship that is
terminated pursuant to § 915.3(b)(5), the
term of office of the directorship shall
end after the close of business on December 31 of that year.

(5) The number of votes cast for each
nominee.
[63 FR 65690, Nov. 30, 1998, as amended at 65
FR 8259, Feb. 18, 2000; 65 FR 41569, July 6,
2000; 67 FR 12845, Mar. 20, 2002]

§ 915.9 Prohibition on actions to influence director elections.
(a) Prohibition. Except as provided in
paragraph (b) of this section:
(1) No director, officer, attorney, employee, or agent of the Finance Board
or of a Bank may:
(i) Communicate in any manner that
a director, officer, attorney, employee,
or agent of the Finance Board or of a
Bank, directly or indirectly, supports
the nomination or election of a particular individual for an elective directorship; or
(ii) Take any other action to influence votes for a directorship.
(2) No member may take any action
prohibited by paragraph (a)(1)(i) of this
section.
(b) Exception for incumbent Bank directors. A Bank director acting in his or
her personal capacity may support the
nomination or election of any individual for an elective directorship, provided that no Bank director shall purport to represent the views of the
Bank, the Finance Board, any other director, or any officer, attorney, employee, or agent of the Bank or of the
Finance Board concerning the nomination or election of a particular individual for an elective directorship.

[63 FR 65690, Nov. 30, 1998, as amended at 65
FR 41569, July 6, 2000; 67 FR 12845, Mar. 20,
2002]

§ 915.11 Conflict of interests policy for
Bank directors.
(a) Adoption of conflict of interests policy. Each Bank shall adopt a written
conflict of interests policy that shall
apply to all Bank directors. At a minimum, the conflict of interests policy
of each Bank shall:
(1) Require the directors to administer the affairs of the Bank fairly and
impartially and without discrimination in favor of or against any member
or nonmember borrower;
(2) Prohibit appointed directors from
serving as an officer of any Bank or as
an officer or director of any member,
and from owning any equity or debt security issued by a member or from having any other financial interest in a
member;
(3) Prohibit the use of a director’s official position for personal gain;
(4) Require directors to disclose actual or apparent conflict of interests
and establish procedures for addressing
such conflicts;
(5) Provide internal controls to ensure that reports are filed and that
conflicts are disclosed and resolved in
accordance with this section; and
(6) Establish procedures to monitor
compliance with the conflict of interests policy.
(b) Disclosure and recusal. A director
shall disclose to the Bank’s board of directors any personal financial interests
he or she has, as well as any financial
interests known to the director of any
immediate family member or business
associate of the director, in any matter
to be considered by the Bank’s board of
directors and in any other matter in
which another person or entity does, or
proposes to do, business with the Bank.
A director shall fully disclose the nature of his or her interest in the matter

[63 FR 65690, Nov. 30, 1998]

§ 915.10 Selection of appointive directors.
(a) Selection. In accordance with the
Act, the Finance Board, in its sole discretion, shall select all appointive directors.
(b) Term of office. The term of office
of each appointive directorship shall be
three years, except as adjusted pursuant to section 7(d) of the Act (12 U.S.C.
1427(d)) to achieve a staggered board,
and shall commence on January 1. In
appointing directors for the terms commencing on January 1, 2001 and 2002, respectively, the Finance Board shall adjust the terms of any appointive directorships as necessary to achieve the
one-third staggering of the board of directors required by section 7(d) of the
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and shall provide to the Bank’s board
of directors any information requested
to aid in its consideration of the director’s interest. A director shall refrain
from considering or voting on any issue
in which the director, any immediate
family member, or any business associate has a financial interest.
(c) Confidential Information. Directors
shall not disclose or use confidential
information received by them solely by
reason of their position with the Bank
to obtain a financial interest for themselves or for any other person.
(d) Gifts. Directors shall not accept,
and shall discourage their immediate
family members from accepting, any
substantial gift where the director has
reason to believe that the gift is given
in order to influence the director’s actions as a member of the Bank’s board
of directors, or where acceptance of
such gift gives the appearance of influencing the director’s actions as a member of the board.
(e) Compensation. Directors shall not
accept compensation for services performed for the Bank from any source
other than the Bank for which the
services are performed.
(f) Definitions. For purposes of this
section:
(1) Immediate family member means
parent, sibling, spouse, child, or dependent, or any relative sharing the
same residence as the director.
(2) Financial interest means a direct or
indirect financial interest in any activity, transaction, property, or relationship that involves receiving or providing something of monetary value,
and includes, but is not limited to any
right, contractual or otherwise, to the
payment of money, whether contingent
or fixed. It does not include a deposit
or savings account maintained with a
member, nor does it include a loan or
extension of credit obtained from a
member in the normal course of business on terms that are generally available to the public.
(3) Business associate means any individual or entity with whom a director
has a business relationship, including,
but not limited to:
(i) Any corporation or organization
of which the director is an officer or
partner, or in which the director beneficially owns ten percent or more of

any class of equity security, including
subordinated debt;
(ii) Any other partner, officer, or beneficial owner of ten percent or more of
any class of equity security, including
subordinated debt, of any such corporation or organization; and
(iii) Any trust or other estate in
which a director has a substantial beneficial interest or as to which the director serves as trustee or in a similar
fiduciary capacity.
(4) Substantial Gifts includes:
(i) Gifts of more than token value;
(ii) Entertainment or hospitality, the
cost of which is in excess of what is
considered reasonable, customary, and
accepted business practices; or
(iii) Any other items or services for
which a director pays less than market
value.
[63 FR 65690, Nov. 30, 1998, as amended at 65
FR 8259, Feb. 18, 2000]

§ 915.12 Reporting requirements for
Bank directors.
(a) Annual reporting. On or before
March 1 of each year, each director
shall submit to his or her Bank the appropriate executed director eligibility
certification, as prescribed by the Finance Board. (The forms are available
pursuant to § 905.25 of this chapter).
The Bank shall promptly forward to
the Finance Board a copy of the certification filed by each appointive director.
(b) Report of noncompliance. If an elective or appointive director knows or
has reason to believe that he or she no
longer meets the eligibility requirements set forth in the Act or this part,
the director shall so inform the Bank
in writing within 30 calendar days of
first learning of the facts causing the
loss of eligibility. An appointive director also shall inform the Finance Board
in writing at the same time that he or
she informs the Bank.
[63 FR 65691, Nov. 30, 1998, as amended at 65
FR 8259, Feb. 18, 2000; 67 FR 12845, Mar. 20,
2002]

§ 915.13 Ineligible Bank directors.
(a) Elective directors. Upon a determination by the Finance Board or a
Bank that an elective director no
longer satisfies the eligibility requirements set forth in the Act or this part,
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ID number of the member at which the
new director serves, and the new director’s title or position with the member;
(ii) The voting State that the new
elective director represents; and
(iii) The expiration date of the new
elective director’s term of office.
(b) Vacant appointive directorships. (1)
As soon as practicable after a vacancy
occurs, the Finance Board shall fill the
unexpired term of office of a vacant appointive directorship.
(2) Promptly after filling a vacant appointive directorship, the Finance
Board shall notify the affected Bank in
writing of the following:
(i) The name of the new appointive
director, the name and location of the
organization with which the new director is affiliated, if any, and the new director’s title or position with such organization; and
(ii) The expiration date of the new
appointive director’s term of office.
(3) Promptly after receiving the notice required by paragraph (b)(2) of this
section, a Bank shall provide each of
its members with the information described in paragraphs (b)(2)(i) and (ii)
of this section.

or has failed to comply with the reporting requirements of § 915.12, the elective directorship shall immediately become vacant. Any elective director
that is determined to have failed to
comply with the eligibility or reporting requirements shall not continue to
act as a Bank director.
(b) Appointive directors. Except as provided herein, upon a determination by
the Finance Board that an appointive
director no longer satisfies the eligibility requirements set forth in the
Act, or has failed to comply with the
reporting requirements of § 915.12, the
appointive directorship shall immediately
become
vacant.
Notwithstanding the vacancy, an appointive director may continue to serve until a
successor assumes the directorship or
the term of office expires, whichever
occurs first, and the Finance Board, in
its sole discretion, may allow an appointive director up to 90 calendar days
to comply with the eligibility or reporting requirements.
[63 FR 65691, Nov. 30, 1998, as amended at 65
FR 8259, Feb. 18, 2000]

§ 915.14 Vacant Bank directorships.
(a) Vacant elective directorships. (1) As
soon as practicable after a vacancy occurs, a Bank shall fill the unexpired
term of office of a vacant elective directorship by a majority vote of the remaining Bank directors regardless of
whether the remaining Bank directors
constitute a quorum of the Bank’s
board of directors.
(2) An individual so selected to fill a
vacant elective directorship shall satisfy all of the eligibility requirements
for elective directors set forth in the
Act and this part, and shall provide to
the Bank an executed director eligibility certification. The Bank shall
verify the individual’s eligibility in accordance with § 915.7(a) before allowing
the individual to assume the directorship, and shall retain the information
it receives in accordance with § 915.6(c).
(3) Promptly after verifying the individual’s eligibility under paragraph
(a)(2) of this section, a Bank shall notify the Finance Board and each member located in the Bank’s district in
writing of the following:
(i) The name of the new elective director, the name, location and FHFB

[63 FR 65691, Nov. 30, 1998, as amended at 65
FR 8259, Feb. 18, 2000]

§ 915.15 Minimum number of elective
directorships.
Under section 7(c) of the Act (12
U.S.C. 1427(c)), the number of elective
directorships allocated to members located in each State cannot be less than
the number of directorships that were
filled by the members from that State
on December 31, 1960. The following list
sets forth the States whose members
held more than one (1) seat on December 31, 1960:
No. of elective
directorships
on December
31, 1960

State

California ........................................................
Colorado ........................................................
Illinois .............................................................
Indiana ...........................................................
Iowa ...............................................................
Kansas ...........................................................
Kentucky ........................................................
Louisiana .......................................................
Massachusetts ...............................................
Michigan ........................................................
Minnesota ......................................................
Missouri .........................................................
New Jersey ....................................................
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that the nominee is eligible to serve as
a director from that state.
(d) 2000 elections. If the number of directorships designated to any state
with terms commencing on January 1,
2001, exceeds the number of nominees
from that state in the 1999 election who
remain eligible to serve as a Bank director, then the board of directors of
the Bank shall conduct a new election
for that state for all of the directorships with terms commencing on January 1, 2001.
(e) Report of election. If the board of
directors of a Bank adopts the 1999
election results for any state, it shall
provide written notice of its decision to
the Finance Board, the directors-elect,
and to each member in the affected
state. The notice shall indicate the
date on which the term of office of each
director-elect shall expire, and shall indicate which terms have been adjusted
in order to stagger the board of directors as required by section 7(d) of the
Act (12 U.S.C. 1427(d)). Any such adjustments shall be made in compliance
with § 915.17. Such notice shall be
deemed to constitute the report of
election for the 2000 election required
by § 915.8(e).
(f) Safe harbor. In determining whether to ratify the 1999 election results or
to hold new elections in 2000, an individual director that would be affected
by the decision of the board shall not
be deemed to have violated any regulation or Bank policy pertaining to conflicts of interest solely by virtue of
having participated in the deliberations or by having voted on the matter.

No. of elective
directorships
on December
31, 1960

State

New York .......................................................
Ohio ...............................................................
Oklahoma ......................................................
Pennsylvania .................................................
Tennessee .....................................................
Texas .............................................................
Wisconsin ......................................................

4
4
2
6
2
3
4

[55 FR 1399, Jan. 16, 1990, as amended at 56
FR 55221, Oct. 25, 1991. Redesignated and
amended at 63 FR 65692, Nov. 30, 1998; 67 FR
12846, Mar. 20, 2002]

§ 915.16 1999 and 2000 Election of Directors.
(a) In general. The annual designation
of Bank directorships conducted by the
Finance Board in 2000 pursuant to
§ 915.3(b) shall control with respect to
the number of elective directorships to
be allocated to each state with terms
commencing on January 1, 2001.
(b) Conduct of 2000 elections. After assigning any adjusted terms that may
be required by § 915.17(a)(3), the board
of directors of each Bank shall determine either:
(1) To conduct new elections for
every state in the district for which an
elective directorship is to commence
on January 1, 2001, or
(2) To conduct new elections only in
those states for which this section requires a new election to be held and,
for all other states within the district,
to use the results of the 1999 elections
for the purpose of electing directors
whose terms are to commence on January 1, 2001.
(c) 1999 election results. If the number
of nominees from any state for the 1999
election of directors who remain eligible to serve as a Bank director equals
or exceeds the number of directorships
designated to that state with terms
commencing on January 1, 2001, the
board of directors of the Bank may declare elected the nominee receiving the
most votes in the 1999 election and, if
more than one directorship is to be
filled for that state, shall also declare
elected each successive nominee receiving the next greatest number of votes,
until all directorships designated for
that state are filled. Before declaring
elected any such nominee, the board of
directors of the Bank shall confirm

[65 FR 41569, July 6, 2000, as amended at 67
FR 12846, Mar. 20, 2002]

§ 915.17 Staggered directorships in the
2000 and 2001 elections.
(a) In general. (1) In conjunction with
the annual designations of directorships for elected directors with terms
commencing on January 1, 2001 and
January 1, 2002, the Finance Board
shall, in addition to allocating directorships among the states, indicate the
term of each elective directorship and
which directorships are to be designated as non-guaranteed directorships. A non-guaranteed directorship
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§ 915.17

shall retain that designation in all subsequent elections, unless the directorship is eliminated by the Finance
Board pursuant to section 7(a) of the
Act (12 U.S.C. 1427(a)) or as a consequence of a change in the amount of
Bank stock held by members located in
that state. In such subsequent elections, any non-guaranteed directorships shall be assigned on the basis of
votes received, with the directors-elect
who received the fewest votes being assigned the non-guaranteed directorships.
(2) The board of directors of each
Bank shall adjust the terms of any directorships that are to commence on
January 1, 2001 or January 1, 2002, in
accordance with this section and the
matrix for that Bank set forth in the
appendix to this part, and shall inform
the Finance Board which directorships
have been assigned adjusted terms.
(3) Where the matrix for a Bank indicates that two or more guaranteed directorships are to be filled by persons
elected from different states in the
same year, and which are to have different terms, the board of directors of
the Bank shall assign the shorter
terms among the states on any reasonable basis, as determined by Bank’s
board, provided that:
(i) It uses the same methodology in
making all such adjustments; and
(ii) It assigns the terms to the respective states before determining whether
to adopt the 1999 election results, in accordance with § 915.16(b).
(b) Adjustment of terms. (1) Where the
matrix for a Bank indicates that two
or more guaranteed directorships are
to be filled from the same state in the
same year, but which are to have different terms, the board of directors of
the Bank shall assign the terms among
the eligible nominees who have received a sufficient number of votes to
be elected, such that the nominees receiving the greater number of votes are
assigned the longer terms and those

nominees receiving the lesser number
of votes are assigned the shorter terms.
If the directors from any state have
been declared elected without a vote,
in accordance with § 915.8(b) because
the number of nominees from that
state was less than or equal to the
number of directorships to be filled,
then the board of directors of Bank
shall assign the terms on the basis of
the most recent election.
(2) In the elections occurring in 2000
and 2001, if the matrix for any Bank indicates that both guaranteed and nonguaranteed directorships are to be
filled from the same state in the same
year, the board of directors shall assign
directorships among the eligible nominees who have received a sufficient
number of votes to be elected, such
that the nominees receiving the greatest number of votes are assigned the
guaranteed directorships and those
nominees receiving the fewest votes
are assigned the non-guaranteed directorships. In the event that the matrix
for a Bank assigns a guaranteed directorship for a particular state a shorter
term than it assigns to a non-guaranteed directorship for the same state for
that year, the board of directors shall
assign the guaranteed directorship to
the nominee receiving the greatest
number of votes.
(c) Safe harbor. In determining which
directorships shall be assigned a reduced term, an individual director that
could be affected by the decision of the
board shall not be deemed to have violated any regulation or Bank policy
pertaining to conflicts of interest solely by virtue of having participated in
the deliberations or by having voted on
the matter.
(d) Other adjustments. The board of directors of the Bank may not adjust the
term of any director other than as provided in this section.
[65 FR 41570, July 6, 2000, as amended at 67
FR 12846, Mar. 20, 2002]
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APPENDIX A TO PART 915—STAGGERING FOR FHLBANK BOARDS OF DIRECTORS
TABLE 1
Boston FHLBank
(10 seats: 8 guaranteed by statute and 2 not guaranteed)

Term

Non-guaranteed seats

Guaranteed staggering: 2–3–3
Total staggering: 4–3–3

6 Seats to be filled in 2000
Election:

Mass. Seat .........................
Conn. Seat .........................
Maine Seat .........................
R. I. Seat ............................
Mass. Seat .........................
Conn. Seat .........................
4 Seats to be filled in 2001
Election:
Mass. Seat .........................
N.H. Seat ...........................
Vermont Seat .....................
Mass. Seat .........................

* Board must allocate 1 Seat to
a 2-year term.
3/2 Years*.
3/2 Years*.
3/2 Years*.
3/2 Years*.
2 Years.
2 Years ......................................

3
3
3
1

Years.
Years.
Years.
Year .......................................

Not Guaranteed (Discretionary Seat).

Not Guaranteed (Discretionary Seat).

Class with Terms Expiring Dec. 31, 2002 (4 seats):
Mass./Conn./Maine/Rhode Island Seat (board to pick 1 of 4)
Mass. Seat
Conn. Seat (not guaranteed by statute)
Mass. Seat (not guaranteed by statute)
Class with Terms Expiring Dec. 31, 2003 (3 seats):
Mass./Conn./Maine/Rhode Island Seat (board to pick 3 of 4)
Class with Terms Expiring Dec. 31, 2004 (3 seats):
Mass. Seat
N.H. Seat
Vermont Seat

TABLE 2
N.Y. FHLBank
(11 Seats: 9 Guaranteed by
Statute and 2 Not Guaranteed)
7 Seats to be filled in 2000
election:
New York Seat ...................
New Jersey Seat ...............
Puerto Rico Seat ...............
New York Seat ...................
New York Seat ...................
New York Seat ...................
New Jersey Seat ...............
4 Seats to be filled in 2001
election:
New York Seat ...................
New York Seat ...................

Term

3
3
3
3

Non-guaranteed seats

Years.
Years.
Years.
Years ......................................

Guaranteed staggering: 3–3–3
Total staggering: 3–4–4

Not Guaranteed (Stock
Seat).

2 Years.
2 Years.
2 Years.

3 Years.
3 Years ......................................

Not Guaranteed (Stock
Seat).

New Jersey Seat ............... 3 Years.
New Jersey Seat ............... 3 Years.
Class with Terms Expiring Dec. 31, 2002 (3 seats):
New York Seat
New York Seat
New Jersey Seat
Class with Terms Expiring Dec. 31, 2003 (4 seats):
New York Seat
New York Seat (not guaranteed by statute)
New Jersey Seat
Puerto Rico Seat
Class with Terms Expiring Dec. 31, 2004 (4 seats):
New York Seat
New York Seat (not guaranteed by statute)
New Jersey Seat
New Jersey Seat
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TABLE 3

Pitts. FHLBank
8 seats: all guaranteed by statute)

Term

Non-guaranteed seats

Guaranteed staggering: 2–3–3
Total staggering: 2–3–3

Non-guaranteed seats

Guaranteed staggering: 2–3–3
Total staggering: 3–3–3

4 Seats to be filled in 2000
Election:
Penn. Seat ......................... 3 Years.
Penn. Seat ......................... 3 Years.
Penn. Seat ......................... 3 Years.
Penn. Seat ......................... 2 Years.
4 Seats to be filled in 2001
Election
West Va. Seat .................... 3 Years.
Delaware Seat ................... 3 Years.
Penn. Seat ......................... 3 Years.
Penn. Seat ......................... 1 Year.
Class with Terms Expiring Dec. 31, 2002 (2 seats):
Penn. Seat
Penn Seat
Class with Terms Expiring Dec. 31, 2003 (3 seats):
Penn. Seat
Penn. Seat
Penn. Seat
Class with Terms Expiring Dec. 31, 2004 (3 seats):
Penn. Seat
Delaware Seat
West Va. Seat

TABLE 4
Atlanta FHLBank
(9 Seats: 8 guaranteed by statute and 1 not guaranteed)

Term

4 Seats to be filled in 2000
Election:

D.C. Seat ...........................
Alabama Seat ....................
Virginia Seat ......................
S. Carolina Seat ................
5 Seats to be filled in 2001
Election:

N. Carolina Seat ................
Georgia Seat ......................
Maryland Seat ....................
Florida Seat .......................
N. Carolina Seat ................

* Board must allocate 1 Seat to
a 2-year term.
3/2 Years*.
3/2 Years*.
3/2 Years*.
3/2 Years*.

* Board must allocate 1 Seat to
a 1-year term
3/1 Years*.
3/1 Years*.
3/1 Years*.
3/1 Years*.
1 Year*. .....................................

Not Guaranteed (Discretionary Seat).

Class with Terms Expiring Dec. 31, 2002 (3 seats):
North Carolina Seat (not guaranteed by statute)
D.C./Alabama/Virginia/So. Carolina Seat (board to pick 1 of 4)
No. Carolina/Georgia/Maryland/Florida Seat (board to pick 1 of 4)
Class with Terms Expiring Dec. 31, 2003 (3 seats):
D.C./Alabama/Virginia/So. Carolina Seat (board to pick 3 of 4)
Class with Terms Expiring Dec. 31, 2004 (3 seats):
No. Carolina/Georgia/Maryland/Florida Seat (board to pick 3 of 4)

TABLE 5
Cincinnati FHLBank
(9 seats: 8 guaranteed by statute and 1 not guaranteed)

Term

Non-guaranteed seats

Guaranteed staggering: 2–3–3
Total staggering: 3–3–3

4 Seats to be filled in 2000
Election:

Kentucky Seat ....................
Ohio Seat ...........................

* Board must allocate 1 Seat to
a 2-year term.
3 Years.
3 Years.

89

VerDate Dec<13>2002

05:41 Jan 20, 2003

Jkt 200039

PO 00000

Frm 00089

Fmt 8010

Sfmt 8016

Y:\SGML\200039T.XXX

200039T

Pt. 915, App. A

12 CFR Ch. IX (1–1–03 Edition)
TABLE 5—Continued

Cincinnati FHLBank
(9 seats: 8 guaranteed by statute and 1 not guaranteed)
Kentucky Seat ....................
Ohio Seat ...........................
5 Seats to be filled in 2001
Election:

Ohio Seat ...........................
Tennessee Seat .................
Tennessee Seat .................
Ohio Seat ...........................
Ohio Seat ...........................

Term

Non-guaranteed seats

Guaranteed staggering: 2–3–3
Total staggering: 3–3–3

3/2 Years *.
3/2 Years *.

* Board must allocate 1 Seat to
a 1-year term.
3 Years.
3 Years.
3/1 Years *.
3/1 Years *.
1 Year .......................................

Not Guaranteed (Stock
Seat).

Class with Terms Expiring Dec. 31, 2002 (3 seats):
Kentucky or Ohio Seat (board to decide)
Ohio Seat (not guaranteed by statute)
Tennessee or Ohio Seat (board to decide)
Class with Terms Expiring Dec. 31, 2003 (3 seats):
Kentucky Seat
Ohio Seat
Kentucky or Ohio Seat (board to decide)
Class with Terms Expiring Dec. 31, 2004 (3 seats):
Ohio Seat
Tennessee Seat
Tennessee or Ohio Seat (board to decide)

TABLE 6
Indianapolis FHLBank
(10 seats: 8 guaranteed by statute and 2 not guaranteed)
4 Seats to be filled in 2000
Election:
Indiana Seat .......................
Indiana Seat .......................
Michigan Seat ....................
Indiana Seat .......................
6 Seats to be filled in 2001
Election:

Term

3
3
3
2

Non-guaranteed seats

Guaranteed staggering: 2–3–3
Total staggering: 4–3–3

Years.
Years.
Years.
Years.

Michigan Seat ....................
Indiana Seat .......................
Michigan Seat ....................
Indiana Seat .......................
Michigan Seat ....................

* Board must allocate 1 Seat to
a 1-year term.
3 Years.
3 Years.
3/1 Years *.
3/1 Years *.
1 Year .......................................

Michigan Seat ....................

1 Year .......................................

Not Guaranteed (Stock
Seat).
Not Guaranteed (Stock
Seat).

Class with Terms Expiring Dec. 31, 2002 (4 seats):
Indiana Seat.
Michigan or Indiana Seat (board to decide).
Michigan Seat (not guaranteed by statute).
Michigan Seat (not guaranteed by statute).
Class with Terms Expiring Dec. 31, 2003 (3 seats).
Indiana Seat.
Indiana Seat.
Michigan Seat.
Class with Terms Expiring Dec. 31, 2004 (3 seats).
Michigan Seat.
Indiana Seat.
Michigan or Indiana Seat (board to decide).
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TABLE 7

Chicago FHLBank
(10 seats: 8 guaranteed by statute and 2 not guaranteed)
4 Seats to be filled in 2000
Election:
Illinois Seat ........................
Wisconsin Seat ..................
Wisconsin Seat ..................
Wisconsin Seat ..................
6 Seats to be filled in 2001
Election:
Wisconsin Seat ..................
Illinois Seat ........................
Illinois Seat ........................
Illinois Seat ........................
Illinois Seat ........................
Illinois Seat ........................

Term

Non-guaranteed seats

3
3
3
2

Years.
Years.
Years.
Years.

3
3
3
1
1

Years.
Years.
Years.
Year.
Year. ......................................

1 Year. ......................................

Guaranteed staggering: 2–3–3
Total staggering: 4–3–3

Not Guaranteed (Stock
Seat).
Not Guaranteed (Stock
Seat).

Class with Terms Expiring Dec. 31, 2002 (4 seats)
Wisconsin Seat
Illinois Seat
Illinois Seat (not guaranteed by statute)
Illinois Seat (not guaranteed by statute)
Class with Terms Expiring Dec. 31, 2003 (3 seats)
Illinois Seat
Wisconsin Seat
Wisconsin Seat
Class with Terms Expiring Dec. 31, 2004 (3 seats)
Wisconsin Seat
Illinois Seat
Illinois Seat

TABLE 8
Des Moines Bank
(10 seats: 8 guaranteed by statute and 2 not guaranteed)

Term

Non-guaranteed seats

Guaranteed staggering: 2–3–3
Total staggering: 4–3–3

6 Seats to be filled in 2000
Election:

Missouri Seat .....................
South Dakota Seat ............
Iowa Seat ...........................
Minnesota Seat ..................
Iowa Seat ...........................
Minnesota Seat ..................
4 Seats to be filled in 2001
Election:
Missouri Seat .....................
Minnesota Seat ..................
North Dakota Seat .............
Missouri Seat .....................

* Board must allocate 1 Seat to
a 2-year term
3/2 Years*.
3/2 Years*.
3/2 Years*.
3/2 Years*.
2 Years.
2 Years ......................................

3
3
3
1

Years.
Years.
Years.
Year .......................................

Not Guaranteed (Stock
Seat).

Not Guaranteed (Discretionary Seat).

Class with Terms Expiring Dec. 31, 2002 (4 seats):
Iowa Seat
Missouri/So.Dakota/Iowa/Minnesota Seat (board to pick 1 of 4)
Minnesota Seat (not guaranteed by statute)
Missouri Seat (not guaranteed by statute)
Class with Terms Expiring Dec. 31, 2003 (3 seats):
Missouri/So. Dakota/Iowa/Minnesota Seat (board to pick 3 of 4)
Class with Terms Expiring Dec. 31, 2004 (3 seats):
Missouri Seat
Minnesota Seat
North Dakota Seat
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TABLE 9

Dallas FHLBank
(9 seats: 8 guaranteed by statute and 1 not guaranteed)
4 Seats to be filled in 2000
Election:
Texas Seat .........................
Louisiana Seat ...................
Arkansas Seat ...................
Louisiana Seat ...................
5 Seats to be filled in 2001
Election:
Texas Seat .........................
Mississippi Seat .................
New Mexico Seat ...............
Texas Seat .........................
Texas Seat .........................

Term

Non-guaranteed seats

3
3
3
2

Years.
Years.
Years.
Years.

3
3
3
1
1

Years.
Years.
Years.
Year.
Year .......................................

Guaranteed staggering: 2–3–3
Total staggering: 3–3–3

Not Guaranteed (Stock
Seat).

Class with Terms Expiring Dec. 31, 2002 (3 seats):
Louisiana Seat
Texas Seat
Texas Seat (not guaranteed by statute)
Class with Terms Expiring Dec. 31, 2003 (3 seats):
Texas Seat
Louisiana Seat
Arkansas Seat
Class with Terms Expiring Dec. 31, 2004 (3 seats):
Texas Seat
Mississippi Seat
New Mexico Seat

TABLE 10
Topeka FHLBank
(10 seats: 8 guaranteed by statute and 2 not guaranteed)
5 Seats to be filled in 2000
Election:
Colorado Seat ....................
Oklahoma Seat ..................
Kansas Seat ......................
Colorado Seat ....................
Kansas Seat ......................
5 Seats to be filled in 2001
Election:
Kansas Seat ......................
Oklahoma Seat ..................
Nebraska Seat ...................
Nebraska Seat ...................
Nebraska Seat ...................

Term

Non-Guaranteed seats

3
3
3
2
2

Years.
Years.
Years.
Years.
Years.

3
3
3
1

Years.
Years.
Years.
Year .......................................

1 Year .......................................

Guaranteed staggering: 2–3–3
Total staggering: 4–3–3

Not Guaranteed (Stock
Seat).
Not Guaranteed (Stock
Seat).

Class with Terms Expiring Dec. 31, 2002 (4 seats):
Colorado Seat
Kansas Seat
Nebraska Seat (not guaranteed by statute)
Nebraska Seat (not guaranteed by statute)
Class with Terms Expiring Dec. 31, 2003 (3 seats):
Colorado Seat
Oklahoma Seat
Kansas Seat
Class with Terms Expiring Dec. 31, 2004 (3 seats):
Kansas Seat
Oklahoma Seat
Nebraska Seat
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TABLE 11

San Francisco FHLBank
(8 seats: 5 guaranteed by statute and 3 not guaranteed)

Terms

Non-guaranteed seats

4 Seats to be filled in 2000
Election:
California Seat ...................
California Seat ...................
California Seat ...................

3 Years.
3 Years.
3 Years ......................................

California Seat ...................

2 Years ......................................

Guaranteed staggering: 1–2–2
Total staggering: 2–3–3

Not Guaranteed (Stock
Seat).
Not Guaranteed (Stock
Seat).

4 Seats to be filled in 2001
Election:

California Seat ...................
Nevada Seat ......................
Arizona Seat ......................
California Seat ...................

*Board must allocate 1 seat to
a 1-year term
3/1 Years*.
3/1 Years*.
3/1 Years*.
1 Year .......................................

Not Guaranteed (Stock
Seat).

Class with Terms Expiring Dec. 31, 2002 (3 seats):
California/Nevada/Arizona Seat (board to pick 1 of 3)
California Seat (not guaranteed by statute)
California Seat (not guaranteed by statute)
Class with Terms Expiring Dec. 31, 2003 (3 seats):
California Seat
California Seat
California Seat (not guaranteed by statute)
Class with Terms Expiring Dec. 31, 2004 (2 seats):
California/Nevada/Arizona Seat (board to pick 2 of 3)

TABLE 12
Seattle FHLBank
(10 seats: 8 guaranteed by statute and 2 not guaranteed)
5 Seats to be filled in 2000
Election:
Hawaii Seat ........................
Utah Seat ...........................
Alaska Seat ........................
Washington Seat ...............
Washington Seat ...............

Term

3
3
3
2

Non-guaranteed seats

Years.
Years.
Years.
Years ......................................

2 Years ......................................

Guaranteed staggering: 2–3–3
Total staggering: 4–3–3

Not Guaranteed (Discretionary Seat).
Not Guaranteed (Discretionary Seat).

5 Seats to be filled in 2001
Election:
* Board must allocate 2 seats to
1-year terms
Montana Seat .................... 3/1 Years*.
Oregon Seat ...................... 3/1 Years*.
Washington Seat ............... 3/1 Years*.
Idaho Seat ......................... 3/1 Years*.
Wyoming Seat ................... 3/1 Years*.
Class with Terms Expiring Dec. 31, 2002 (4 seats):
Montana/Oregon/Idaho/Wyoming/Washington Seat (board to pick 2 of 5)
Washington Seat (not guaranteed by statute)
Washington Seat (not guaranteed by statute)
Class with Terms Expiring Dec. 31, 2003 (3 seats):
Hawaii Seat
Utah Seat
Alaska Seat
Class with Terms Expiring Dec. 31, 2004 (3 seats):
Montana/Oregon/Idaho/Wyoming/Washington Seat (board to pick 3 of 5)

[65 FR 41570, July 6, 2000]
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Liquidity risk means the risk that a
Bank will be unable to meet its obligations as they come due or meet the
credit needs of its members and associates in a timely and cost-efficient manner.
Market risk means the risk that the
market value, or estimated fair value
if market value is not available, of a
Bank’s portfolio will decline as a result
of changes in interest rates, foreign exchange rates, equity and commodity
prices.
Operational liquidity means sources of
cash from both a Bank’s ongoing access
to the capital markets and its holding
of liquid assets to meet operational requirements in a Bank’s normal course
of business.
Operations risk means the risk of an
unexpected loss to a Bank resulting
from human error, fraud, unenforceability of legal contracts, or deficiencies in internal controls or information systems.
Reportable conditions means matters
that represent significant deficiencies
in the design or operation of the internal control system that could adversely affect a Bank’s ability to
record, process, summarize and report
financial data consistent with the assertions of management.

PART 917—POWERS AND RESPONSIBILITIES OF BANK BOARDS OF
DIRECTORS AND SENIOR MANAGEMENT
Sec.
917.1 Definitions.
917.2 General authorities and duties of Bank
boards of directors.
917.3 Risk management.
917.4 Bank Member Products Policy.
917.5 Strategic business plan.
917.6 Internal control system.
917.7 Audit committees.
917.8 Budget preparation.
917.9 Dividends.
917.10 Bank bylaws.
AUTHORITY: 12 U.S.C. 1422a(a)(3), 1422b(a)(1),
1426, 1427, 1432(a), 1436(a), 1440.
SOURCE: 65 FR 25274, May 1, 2000, unless
otherwise noted.

§ 917.1 Definitions.
As used in this part:
Business risk means the risk of an adverse impact on a Bank’s profitability
resulting from external factors as may
occur in both the short and long run.
Community financial institution has
the meaning set forth in § 925.1 of this
chapter.
Contingency
liquidity
means
the
sources of cash a Bank may use to
meet its operational requirements
when its access to the capital markets
is impeded, and includes:
(1) Marketable assets with a maturity of one year or less;
(2) Self-liquidating assets with a maturity of seven days or less;
(3) Assets that are generally accepted
as collateral in the repurchase agreement market; and
(4) Irrevocable lines of credit from financial institutions rated not lower
than the second highest credit rating
category by an NRSRO.
Credit risk means the risk that the
market value, or estimated fair value
if market value is not available, of an
obligation will decline as a result of deterioration in creditworthiness.
Immediate family member means a parent, sibling, spouse, child, dependent,
or any relative sharing the same residence.
Internal auditor means the individual
responsible for the internal audit function at the Bank.

[65 FR 25274, May 1, 2000, as amended at 67
FR 12846, Mar. 20, 2002]

§ 917.2 General authorities and duties
of Bank boards of directors.
(a) Management of a Bank. The management of each Bank shall be vested
in its board of directors. While Bank
boards of directors may delegate the
execution of operational functions to
Bank personnel, the ultimate responsibility of each Bank’s board of directors
for that Bank’s management is nondelegable.
(b) Duties of Bank directors. Each
Bank director shall have the duty to:
(1) Carry out his or her duties as director in good faith, in a manner such
director believes to be in the best interests of the Bank, and with such
care, including reasonable inquiry, as
an ordinarily prudent person in a like
position would use under similar circumstances;
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§ 917.3
compliance with the risk management
policy.
(b) Risk management policy requirements. In addition to meeting any other
requirements set forth in this chapter,
each Bank’s risk management policy
shall:
(1) After the Finance Board has approved a Bank’s capital plan, but before the plan takes effect, the Bank
shall amend its risk management policy to describe the specific steps the
Bank will take to comply with its capital plan and to include specific target
ratios of total capital and permanent
capital to total assets at which the
Bank intends to operate. The target
operating capital-to-assets ratios to be
specified in the risk management policy shall be in excess of the minimum
leverage and risk-based capital ratios
and may be expressed as a range of ratios or as a single ratio;
(2) Set forth the Bank’s tolerance
levels for the market and credit risk
components; and
(3) Set forth standards for the Bank’s
management of each risk component,
including but not limited to:
(i) Regarding credit risk arising from
all secured and unsecured transactions,
standards and criteria for, and timing
of, periodic assessment of the creditworthiness of issuers, obligors, or other
counterparties including identifying
the criteria for selecting dealers, brokers and other securities firms with
which the Bank may execute transactions;
(ii) Regarding market risk, standards
for the methods and models used to
measure and monitor such risk;
(iii) Regarding day-to-day operational liquidity needs and contingency liquidity needs:
(A) An enumeration of specific types
of investments to be held for such liquidity purposes; and
(B) The methodology to be used for
determining the Bank’s operational
and contingency liquidity needs;
(iv) Regarding operations risk, standards for an effective internal control
system, including periodic testing and
reporting; and
(v) Regarding business risk, strategies for mitigating such risk, including
contingency plans where appropriate.

(2) Administer the affairs of the Bank
fairly and impartially and without discrimination in favor of or against any
member;
(3) At the time of appointment or
election, or within a reasonable time
thereafter, have a working familiarity
with basic finance and accounting
practices, including the ability to read
and understand the Bank’s balance
sheet and income statement and to ask
substantive questions of management
and the internal and external auditors;
and
(4) Direct the operations of the Bank
in conformity with the requirements
set forth in the Act and this chapter.
(c) Authority regarding staff and outside consultants. (1) In carrying out its
duties and responsibilities under the
Act and this chapter, each Bank’s
board of directors and all committees
thereof shall have authority to retain
staff and outside counsel, independent
accountants, or other outside consultants at the expense of the Bank.
(2) Bank staff providing services to
the board of directors or any committee of the board under paragraph
(c)(1) of this section may be required by
the board of directors or such committee to report directly to the board
or such committee, as appropriate.
§ 917.3 Risk management.
(a) Risk management policy. (1) Adoption. Beginning August 29, 2000, each
Bank’s board of directors shall have in
effect at all times a risk management
policy that addresses the Bank’s exposure to credit risk, market risk, liquidity risk, business risk and operations
risk and that conforms to the requirements of paragraph (b) of this section
and to all applicable Finance Board
regulations and policies.
(2) Review and compliance. Each
Bank’s board of directors shall:
(i) Review the Bank’s risk management policy at least annually;
(ii) Amend the risk management policy as appropriate;
(iii) Re-adopt the Bank’s risk management policy, including interim
amendments, not less often than every
three years; and
(iv) Ensure that policies and procedures are in place that are reasonably
designed to achieve continuing Bank
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(c) Risk assessment. The senior management of each Bank shall perform, at
least annually, a risk assessment that
is reasonably designed to identify and
evaluate all material risks, including
both quantitative and qualitative aspects, that could adversely affect the
achievement of the Bank’s performance objectives and compliance requirements. The risk assessment shall
be in written form and shall be reviewed by the Bank’s board of directors
promptly upon its completion.

(4) Address standards and criteria for
pricing member products, including
differential pricing of advances pursuant to § 950.5(b)(2) of this chapter, and
criteria regarding the pricing of standby letters of credit, including any special pricing provisions for standby letters of credit that facilitate the financing of projects that are eligible for any
of the Banks’ CICA programs under
part 952 of this chapter;
(5) Provide that, for any draw made
by a beneficiary under a standby letter
of credit, the member will be charged a
processing fee calculated in accordance
with the requirements of § 975.6(b) of
this chapter;
(6) Address the maintenance of appropriate systems, procedures and internal
controls; and
(7) Address the maintenance of appropriate operational and personnel capacity.

[65 FR 25274, May 1, 2000, as amended at 66
FR 8308, Jan. 30, 2001; 67 FR 12846, Mar. 20,
2002]

§ 917.4 Bank Member Products Policy.
(a) Adoption and review of member
products policy—(1) Adoption. Beginning
November 15, 2000, each Bank’s board of
directors shall have in effect at all
times a policy that addresses the
Bank’s management of products offered by the Bank to members and
housing associates, including but not
limited to advances, standby letters of
credit and acquired member assets,
consistent with the requirements of
the Act, paragraph (b) of this section,
and all applicable Finance Board regulations and policies.
(2) Review and compliance. Each
Bank’s board of directors shall:
(i) Review the Bank’s member products policy annually;
(ii) Amend the member products policy as appropriate; and
(iii) Re-adopt the member products
policy, including interim amendments,
not less often than every three years.
(b) Member products policy requirements. In addition to meeting any other
requirements set forth in this chapter,
each Bank’s member products policy
shall:
(1) Address credit underwriting criteria to be applied in evaluating applications for advances, standby letters of
credit, and renewals;
(2) Address appropriate levels of
collateralization, valuation of collateral and discounts applied to collateral
values for advances and standby letters
of credit;
(3) Address advances-related fees to
be charged by each Bank, including
any schedules or formulas pertaining
to such fees;

[65 FR 44426, July 18, 2000, as amended at 67
FR 12846, Mar. 20, 2002]

§ 917.5

Strategic business plan.

(a) Adoption of strategic business plan.
Beginning on July 30, 2000, each Bank’s
board of directors shall have in effect
at all times a strategic business plan
that describes how the business activities of the Bank will achieve the mission of the Bank consistent with part
940 of this chapter. Specifically, each
Bank’s strategic business plan shall:
(1) Enumerate operating goals and
objectives for each major business activity and for all new business activities, which must include plans for
maximizing activities that enhance the
carrying out of the mission of the
Bank, consistent with part 940 of this
chapter;
(2) Discuss how the Bank will:
(i) Address credit needs and market
opportunities identified through ongoing market research and consultations
with members, associates and public
and private organizations; and
(ii) Notify members and associates of
relevant programs and initiatives;
(3) Establish quantitative performance goals for Bank products related to
multi-family housing, small business,
small farm and small agri-business
lending;
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(4) Describe any proposed new business activities or enhancements of existing activities; and
(5) Be supported by appropriate and
timely research and analysis of relevant market developments and member and associate demand for Bank
products and services.
(b) Review and monitoring. Each
Bank’s board of directors shall:
(1) Review the Bank’s strategic business plan at least annually;
(2) Amend the strategic business plan
as appropriate;
(3) Re-adopt the Bank’s strategic
business
plan,
including
interim
amendments, not less often than every
three years; and
(4) Establish management reporting
requirements and monitor implementation of the strategic business plan and
the operating goals and objectives contained therein.
(c) Report to Finance Board. Each
Bank shall submit to the Finance
Board annually a report analyzing and
describing the Bank’s performance in
achieving the goals described in paragraph (a)(3) of this section.

ment, including review of financial
presentations and performance reports;
(ii) Activity controls, including review of standard performance and exception reports by department-level
management on an appropriate periodic basis;
(iii) Physical and procedural controls
to safeguard, and prevent the unauthorized use of, assets;
(iv) Monitoring for compliance with
the risk tolerance limits set forth in
the Bank’s risk management policy;
(v) Any required approvals and authorizations for specific activities; and
(vi) Any required verifications and
reconciliations for specific activities.
(b) Internal control responsibilities of
Banks’ boards of directors. Each Bank’s
board of directors shall ensure that the
internal control system required under
paragraph (a)(1) of this section is established and maintained, and shall oversee senior management’s implementation of such a system on an ongoing
basis, by:
(1) Conducting periodic discussions
with senior management regarding the
effectiveness of the internal control
system;
(2) Ensuring that an internal audit of
the internal control system is performed annually and that such annual
audit is reasonably designed to be effective and comprehensive;
(3) Requiring that internal control
deficiencies be reported to the Bank’s
board of directors in a timely manner
and that such deficiencies are addressed promptly;
(4) Conducting a timely review of
evaluations of the effectiveness of the
internal control system made by internal auditors, external auditors and Finance Board examiners;
(5) Directing senior management to
address promptly and effectively recommendations and concerns expressed
by internal auditors, external auditors
and Finance Board examiners regarding weaknesses in the internal control
system;
(6) Reporting any internal control deficiencies found, and the corrective action taken, to the Finance Board in a
timely manner;
(7) Establishing, documenting and
communicating
an
organizational
structure that clearly shows lines of

[65 FR 25274, May 1, 2000, as amended at 67
FR 12846, Mar. 20, 2002]

§ 917.6

Internal control system.

(a) Establishment and maintenance. (1)
Each Bank shall establish and maintain an effective internal control system that addresses:
(i) The efficiency and effectiveness of
Bank activities;
(ii) The safeguarding of Bank assets;
(iii) The reliability, completeness
and timely reporting of financial and
management information and transparency of such information to the
Bank’s board of directors and to the Finance Board; and
(iv) Compliance with applicable laws,
regulations, policies, supervisory determinations and directives of the
Bank’s board of directors and senior
management.
(2) Ongoing internal control activities necessary to maintain the internal
control system required under paragraph (a)(1) of this section shall include, but are not limited to:
(i) Top level reviews by the Bank’s
board of directors and senior manage-
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authority within the Bank, provides
for effective communication throughout the Bank, and ensures that there
are no gaps in the lines of authority;
(8) Reviewing all delegations of authority to specific personnel or committees and requiring that such delegations state the extent of the authority
and responsibilities delegated; and
(9) Establishing reporting requirements, including specifying the nature
and frequency of reports it receives.
(c) Internal control responsibilities of
Banks’ senior management. Each Bank’s
senior management shall be responsible for carrying out the directives of
the Bank’s board of directors, including the establishment, implementation
and maintenance of the internal control system required under paragraph
(a)(1) of this section, by:
(1) Establishing, implementing and
effectively communicating to Bank
personnel policies and procedures that
are adequate to ensure that internal
control activities necessary to maintain an effective internal control system, including the activities enumerated in paragraph (a)(2) of this section,
are an integral part of the daily functions of all Bank personnel;
(2) Ensuring that all Bank personnel
fully understand and comply with all
policies, procedures and legal requirements applicable to their positions and
responsibilities;
(3) Ensuring that there is appropriate
segregation of duties among Bank personnel and that personnel are not assigned conflicting responsibilities;
(4) Establishing effective paths of
communication upward, downward and
across the organization in order to ensure that Bank personnel receive necessary and appropriate information, including:
(i) Information relating to the operational policies and procedures of the
Bank;
(ii) Information relating to the actual operational performance of the
Bank;
(iii) Adequate and comprehensive internal financial, operational and compliance data; and
(iv) External market information
about events and conditions that are
relevant to decision making;

(5) Developing and implementing procedures that translate the major business strategies and policies established
by the Bank’s board of directors into
operating standards;
(6) Ensuring adherence to the lines of
authority and responsibility established by the Bank’s board of directors;
(7) Overseeing the implementation
and maintenance of management information and other systems;
(8) Establishing and implementing an
effective system to track internal control weaknesses and the actions taken
to correct them; and
(9) Monitoring and reporting to the
Bank’s board of directors the effectiveness of the internal control system on
an ongoing basis.
[65 FR 25274, May 1, 2000, as amended at 67
FR 12846, Mar. 20, 2002]

§ 917.7

Audit committees.

(a) Establishment. The board of directors of each Bank shall establish an
audit committee, consistent with the
requirements set forth in this section.
(b) Composition. (1) The audit committee shall comprise five or more persons drawn from the Bank’s board of
directors, each of whom shall meet the
criteria of independence set forth in
paragraph (c) of this section.
(2) The audit committee shall include
a balance of representatives of:
(i) Community financial institutions
and other members; and
(ii) Appointive and elective directors
of the Bank.
(3) The terms of audit committee
members shall be appropriately staggered so as to provide for continuity of
service.
(4) At least one member of the audit
committee shall have extensive accounting or related financial management experience.
(c) Independence. Any member of the
Bank’s board of directors shall be considered to be sufficiently independent
to serve as a member of the audit committee if that director does not have a
disqualifying relationship with the
Bank or its management that would
interfere with the exercise of that director’s independent judgment. Such
disqualifying relationships include, but
are not limited to:
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(1) Being employed by the Bank in
the current year or any of the past five
years;
(2) Accepting any compensation from
the Bank other than compensation for
service as a board director;
(3) Serving or having served in any of
the past five years as a consultant, advisor, promoter, underwriter, or legal
counsel of or to the Bank; or
(4) Being an immediate family member of an individual who is, or has been
in any of the past five years, employed
by the Bank as an executive officer.
(d) Charter. (1) The audit committee
of each Bank shall adopt, and the
Bank’s board of directors shall approve, a formal written charter that
specifies the scope of the audit committee’s powers and responsibilities, as
well as the audit committee’s structure, processes and membership requirements.
(2) The audit committee and the
board of directors of each Bank shall:
(i) Review, assess the adequacy of
and, where appropriate, amend the
Bank’s audit committee charter on an
annual basis;
(ii) Amend the audit committee charter as appropriate; and
(iii) Re-adopt and re-approve, respectively, the Bank’s audit committee
charter not less often than every three
years.
(3) Each Bank’s audit committee
charter shall:
(i) Provide that the audit committee
has the responsibility to select, evaluate and, where appropriate, replace the
internal auditor and that the internal
auditor may be removed only with the
approval of the audit committee;
(ii) Provide that the internal auditor
shall report directly to the audit committee on substantive matters and that
the internal auditor is ultimately accountable to the audit committee and
board of directors; and
(iii) Provide that both the internal
auditor and the external auditor shall
have unrestricted access to the audit
committee without the need for any
prior management knowledge or approval.
(e) Duties. Each Bank’s audit committee shall have the duty to:
(1) Direct senior management to
maintain the reliability and integrity

of the accounting policies and financial
reporting and disclosure practices of
the Bank;
(2) Review the basis for the Bank’s financial statements and the external
auditor’s opinion rendered with respect
to such financial statements (including
the nature and extent of any significant changes in accounting principles
or the application therein) and ensure
that policies are in place that are reasonably designed to achieve disclosure
and transparency regarding the Bank’s
true financial performance and governance practices;
(3) Oversee the internal audit function by:
(i) Reviewing the scope of audit services required, significant accounting
policies, significant risks and exposures, audit activities and audit findings;
(ii) Assessing the performance and
determining the compensation of the
internal auditor; and
(iii) Reviewing and approving the internal auditor’s work plan;
(4) Oversee the external audit function by:
(i) Approving the external auditor’s
annual engagement letter;
(ii) Reviewing the performance of the
external auditor; and
(iii) Making recommendations to the
Bank’s board of directors regarding the
appointment, renewal, or termination
of the external auditor;
(5) Provide an independent, direct
channel of communication between the
Bank’s board of directors and the internal and external auditors;
(6) Conduct or authorize investigations into any matters within the audit
committee’s scope of responsibilities;
(7) Ensure that senior management
has established and is maintaining an
adequate internal control system within the Bank by:
(i) Reviewing the Bank’s internal
control system and the resolution of
identified material weaknesses and reportable conditions in the internal control system, including the prevention
or detection of management override
or compromise of the internal control
system; and
(ii) Reviewing the programs and policies of the Bank designed to ensure

99

VerDate Dec<13>2002

05:41 Jan 20, 2003

Jkt 200039

PO 00000

Frm 00099

Fmt 8010

Sfmt 8010

Y:\SGML\200039T.XXX

200039T

§ 917.8

12 CFR Ch. IX (1–1–03 Edition)

compliance with applicable laws, regulations and policies and monitoring the
results of these compliance efforts;
(8) Review the policies and procedures established by senior management to assess and monitor implementation of the Bank’s strategic business
plan and the operating goals and objectives contained therein; and
(9) Report periodically its findings to
the Bank’s board of directors.
(f) Meetings. The audit committee
shall prepare written minutes of each
audit committee meeting.
[65 FR 25274, May 1, 2000, as amended at 67
FR 12846, Mar. 20, 20002]

§ 917.8

Budget preparation.

(a) Adoption of budgets. Each Bank’s
board of directors shall be responsible
for the adoption of an annual operating
expense budget and a capital expenditures budget for the Bank, and any subsequent amendments thereto, consistent with the requirements of the
Act, this section, other regulations and
policies of the Finance Board, and with
the Bank’s responsibility to protect
both its members and the public interest by keeping its costs to an efficient
and effective minimum.
(b) No delegation of budget authority. A
Bank’s board of directors may not delegate the authority to approve the
Bank’s annual budgets, or any subsequent amendments thereto, to Bank officers or other Bank employees.
(c) Interest rate scenario. A Bank’s annual budgets shall be prepared based
upon an interest rate scenario as determined by the Bank.
(d) Board approval for deviations. A
Bank may not exceed its total annual
operating expense budget or its total
annual capital expenditures budget
without prior approval by the Bank’s
board of directors of an amendment to
such budget.
§ 917.9

Dividends.

(a) A Bank’s board of directors may
declare and pay a dividend only from
previously retained earnings or current
net earnings and only if such payment
will not result in a projected impairment of the par value of the capital
stock of the Bank. Dividends on such
capital stock shall be computed without preference.

(b) The requirement in paragraph (a)
of this section that dividends shall be
computed without preference shall
cease to apply to any Bank that has established any dividend preferences for
one or more classes or subclasses of its
capital stock as part of its approved
capital plan, as of the date on which
the capital plan takes effect.
[65 FR 25274, May 1, 2000, as amdended at 66
FR 8308, Jan. 30, 2001]

§ 917.10 Bank bylaws.
A Bank’s board of directors shall
have in effect at all times bylaws governing the manner in which the Bank
administers its affairs and such bylaws
shall be consistent with applicable laws
and regulations as administered by the
Finance Board.

PART 918—BANK DIRECTOR
COMPENSATION AND EXPENSES
Sec.
918.1 Definitions.
918.2 Annual directors’ compensation policy.
918.3 Directors’ compensation policy requirements.
918.4 Directors’ expenses.
918.5 Approval by Finance Board.
918.6 Disclosure.
918.7 Maintenance of effort.
918.8 Site of board of directors and committee meetings.
918.9 Date of applicability of removal of requirements regarding compensation of
bank officers and employees.
AUTHORITY: 12 U.S.C. 1422b(a), 1427.
SOURCE: 65 FR 8260, Feb. 18, 2000, unless
otherwise indicated.

§ 918.1 Definitions.
As used in this part:
Compensation means any payment of
money or provision of any other thing
of value (or the accrual of a right to receive money or a thing of value in a
subsequent year) in consideration of a
director’s performance of official duties for the Bank, including, without
limitation, daily meeting fees, incentive payments and fringe benefits.
§ 918.2 Annual directors’ compensation
policy.
Beginning in 2000 and annually thereafter, each Bank’s board of directors
shall adopt by resolution a written policy to provide for the payment to Bank

100

VerDate Dec<13>2002

09:50 Feb 05, 2003

Jkt 200039

PO 00000

Frm 00100

Fmt 8010

Sfmt 8010

Y:\SGML\200039T.XXX

200039T

Federal Housing Finance Board

§ 918.7

directors of reasonable compensation
for the performance of their duties as
members of the Bank’s board of directors, subject to the requirements set
forth in § 918.3. At a minimum, such
policy shall address the activities or
functions for which attendance is necessary and appropriate and may be
compensated, and shall explain and justify the methodology for determining
the amount of compensation to be paid
to directors.

in the compensation received by the director for that year. A Bank shall not
pay a director who regularly fails to
attend board or committee meetings. A
Bank shall not pay fees to a director,
such as retainer fees, that do not reflect the director’s performance of official Bank business conducted prior to
the payment of such fees.
[65 FR 8260, Feb. 18, 2000, as amended at 65
FR 13666, Mar. 14, 2000; 67 FR 12846, Mar. 20,
2002]

[65 FR 8260, Feb. 18, 2000]

§ 918.3 Compensation policy requirements.
Payment to directors under each
Bank’s policy on director compensation may be based upon factors that
the Bank determines to be appropriate,
but each Bank’s policy shall conform
to the following requirements:
(a)(1) Statutory limits on annual compensation. Pursuant to section 7(i) of
the Act (12 U.S.C. 1427(i)), for 2000, the
following limits on compensation shall
apply: for a Chairperson—$25,000; for a
Vice Chairperson—$20,000; for any
other member of the Bank’s board of
directors—$15,000. Beginning in 2001
and for subsequent years, these limits
on annual compensation shall be adjusted annually by the Finance Board
to reflect any percentage increase in
the preceding year’s Consumer Price
Index (CPI) for all urban consumers, as
published by the Department of Labor.
Each year, as soon as practicable after
the publication of the previous year’s
CPI, the Finance Board shall publish
notice by FEDERAL REGISTER, distribution of a memorandum, or otherwise, of
the CPI-adjusted limits on annual compensation.
(2) Starting in 2000, the annual compensation limits set forth in paragraph
(a)(1) of this section shall apply to the
year in which any deferred compensation was accrued or earned by a director, and not to the year in which it is
paid to the director.
(b) Compensation permitted only for
performance of official Bank business.
The total compensation received by
each director in a year shall reflect the
amount of time spent on official Bank
business, and greater or lesser attendance at board and committee meetings
during a given year shall be reflected

§ 918.4

Directors’ expenses.

Each Bank may pay its directors for
such necessary and reasonable travel,
subsistence and other related expenses
incurred in connection with the performance of their official duties as are
payable to senior officers of the Bank
under the Bank’s travel policy, except
that directors may not be paid for gift
or entertainment expenses.
[65 FR 8260, Feb. 18, 2000]

§ 918.5

Approval by Finance Board.

Payments made to directors in compliance with the limits on annual directors’ compensation and the standards set forth in this section are
deemed to be approved by the Finance
Board for purposes of section 7(i) of the
Act (12 U.S.C. 1427(i)).
[65 FR 8260, Feb. 18, 2000, as amended at 67
FR 12846, Mar. 20, 2002]

§ 918.6

Disclosure.

Each Bank shall, in its annual report:
(a) State the sum of the total actual
compensation paid to its directors in
that year;
(b) State the sum of the total actual
expenses paid to its directors in that
year; and
(c) Summarize its policy on director
compensation.
§ 918.7

Maintenance of effort.

Notwithstanding the limits on annual directors’ compensation established by section 7(i) of the Act (12
U.S.C. 1427(i)), the board of directors of
each Bank shall continue to maintain
its level of oversight of the management of the Bank. In maintaining its
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level of oversight, the board of directors of a Bank shall hold at least six
in-person meetings in any year.
[66 FR 24264, May 14, 2001, as amended at 67
FR 12846, Mar. 20, 2002]

§ 918.8 Site of board of directors and
committee meetings.
Meetings of a Bank’s board of directors and committees thereof usually
should be held within the district
served by the Bank. No meetings of a
Bank’s board of directors and committees thereof may be held in any location that is not within the United
States, including its possessions and
territories.

§ 918.9 Date of applicability of removal
of requirements regarding compensation of bank officers and employees.
The removal of the requirements relating to compensation of Bank officers and employees in former 12 CFR
932.19 (in the Code of Federal Regulations revised as of January 1, 1999), is
applicable for all Bank officer and employee compensation years starting
after December 21, 1999.
[65 FR 13666, Mar. 14, 2000, as amended at 67
FR 12846, Mar. 20, 2002]
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SUBCHAPTER D—FEDERAL HOME LOAN BANK MEMBERS
AND HOUSING ASSOCIATES
Subpart G—Orderly Liquidation of
Advances and Redemption of Stock

PART 925—MEMBERS OF THE
BANKS

925.29

Subpart A—Definitions
Sec.
925.1

Subpart H—Reacquisition of Membership
Definitions.

925.30

Subpart B—Membership Application
Process
925.2
925.3
925.4
925.5

Disposition of claims.

Subpart I—Bank Access to Information

Membership application requirements.
Decision on application.
Automatic membership.
Appeals.

Subpart C—Eligibility Requirements
925.6 General eligibility requirements.
925.7 Duly organized requirement.
925.8 Subject to inspection and regulation
requirement.
925.9 Makes long-term home mortgage loans
requirement.
925.10 10 percent requirement for certain insured depository institution applicants.
925.11 Financial condition requirement for
applicants other than insurance companies.
925.12 Character of management requirement.
925.13 Home financing policy requirement.
925.14 De novo insured depository institution applicants.
925.15 Recent merger or acquisition applicants.
925.16 Financial condition requirement for
insurance company applicants.
925.17 Rebuttable presumptions.
925.18 Determination of appropriate Bank
district for membership.

Subpart D—Stock Requirements
925.19
925.20
925.21
925.22
925.23

Par value and price of stock.
Stock purchase.
Issuance and form of stock.
Adjustments in stock holdings.
Purchase of excess stock.

Subpart E—Consolidations Involving
Members
925.24

Readmission to membership.

Consolidations involving members.

Subpart F—Withdrawal and Removal From
Membership
925.26 Voluntary withdrawal from membership.
925.27 Involuntary termination of membership.

925.31

Reports and examinations.

Subpart J—Membership Insignia
925.32

Official membership insignia.

AUTHORITY: 12 U.S.C. 1422, 1422a, 1422b, 1423,
1424, 1426, 1430, 1442.
SOURCE: 58 FR 43542, Aug. 17, 1993, unless
otherwise noted. Redesignated at 65 FR 8256,
Feb. 18, 2000.

Subpart A—Definitions
§ 925.1

Definitions.

For purposes of this part:
Adjusted net income means net income, excluding extraordinary items
such as income received from, or expense incurred in, sales of securities or
fixed assets, reported on a regulatory
financial report.
Aggregate unpaid loan principal means
the aggregate unpaid principal of a
subscriber’s or member’s home mortgage loans, home-purchase contracts
and similar obligations.
Allowance for loan and lease losses
means a specified balance-sheet account held to fund potential losses on
loans or leases, that is reported on a
regulatory financial report.
Appropriate regulator means a regulatory entity listed in § 925.8, as applicable.
Combination business or farm property
means real property for which the total
appraised value is attributable to residential, and business or farm uses.
Community financial institution or CFI
means an institution:
(1) The deposits of which are insured
under the Federal Deposit Insurance
Act (12 U.S.C. 1811, et seq.); and
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(2) That has, as of the date of the
transaction at issue, less than the community financial institution asset cap
in total assets, based on an average of
total assets over three years, which
shall be calculated by the Bank based
on the average of total assets drawn
from the institution’s regulatory financial reports filed with its appropriate
regulator for the most recent calendar
quarter and the immediately preceding
11 calendar quarters.
Community financial institution asset
cap means, for 2000, $500 million. Beginning in 2001 and for subsequent years,
the cap shall be adjusted annually by
the Finance Board to reflect any percentage increase in the preceding
year’s Consumer Price Index (CPI) for
all urban consumers, as published by
the U.S. Department of Labor. Each
year, as soon as practicable after the
publication of the previous year’s CPI,
the Finance Board shall publish notice
by the FEDERAL REGISTER of the CPIadjusted cap.
Composite regulatory examination rating means a composite rating assigned
to an institution following the guidelines of the Uniform Financial Institutions Rating System (Issued by the
Federal Financial Institutions Examination Council; for availability contact the Federal Housing Finance
Board, FOIA Office, 1777 F Street, NW.,
Washington, DC 20006), including a
CAMEL rating, a MACRO rating, or
other similar rating, contained in a
written regulatory examination report.
Consolidation includes a consolidation, a merger, or a purchase of all of
the assets and assumption of all of the
liabilities of an entity by another entity.
Dwelling unit means a single room or
a unified combination of rooms designed for residential use.
Enforcement action means any written
notice, directive, order or agreement
initiated by an applicant for Bank
membership or by its appropriate regulator to address any operational, financial, managerial or other deficiencies
of the applicant identified by such regulator, but does not include a board of
directors resolution adopted by the applicant in response to examination
weaknesses identified by such regulator.

Funded residential construction loan
means the portion of a loan secured by
real property made to finance the onsite construction of dwelling units on
one-to-four family property or multifamily property disbursed to the borrower.
Home mortgage loan means:
(1) A loan, whether or not fully amortizing, or an interest in such a loan,
which is secured by a mortgage, deed of
trust, or other security agreement that
creates a first lien on one of the following interests in property:
(i) One-to-four family property or
multifamily property, in fee simple;
(ii) A leasehold on one-to-four family
property or multifamily property
under a lease of not less than 99 years
that is renewable, or under a lease having a period of not less than 50 years to
run from the date the mortgage was executed; or
(iii) Combination business or farm
property where at least 50 percent of
the total appraised value of the combined property is attributable to the
residential portion of the property or,
in the case of any community financial
institution, combination business or
farm property, on which is located a
permanent structure actually used as a
residence (other than for temporary or
seasonal housing), where the residence
constitutes an integral part of the
property; or
(2) A mortgage pass-through security
that represents an undivided ownership
interest in:
(i) Long-term loans, provided that, at
the time of issuance of the security, all
of the loans meet the requirements of
paragraph (1) of this definition; or
(ii) A security that represents an undivided ownership interest in long-term
loans, provided that, at the time of
issuance of the security, all of the
loans meet the requirements of paragraph (1) of this definition.
Insured depository institution means
an insured depository institution as defined in section 2(12) of the Act (12
U.S.C. 1422(12)).
Long-term means a term to maturity
of five years or greater.
Manufactured housing means a manufactured home as defined in section
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603(6) of the Manufactured Home Construction and Safety Standards Act of
1974, as amended (42 U.S.C. 5402(6)).
Multifamily property means:
(1) Real property that is solely residential and includes five or more dwelling units;
(2) Real property that includes five or
more dwelling units combined with
commercial units, provided that the
property is primarily residential; or
(3) Nursing homes, dormitories, or
homes for the elderly.
Nonperforming loans and leases means
the sum of the following, reported on a
regulatory financial report:
(1) Loans and leases that have been
past due for 90 days (60 days in the case
of credit union applicants) or longer
but are still accruing;
(2) Loans and leases on a nonaccrual
basis; and
(3) Restructured loans and leases (not
already reported as nonperforming).
Nonresidential real property means
real property that is not used for residential purposes, including business or
industrial property, hotels, motels,
churches, hospitals, educational and
charitable institution buildings or facilities, clubs, lodges, association
buildings, golf courses, recreational facilities, farm property not containing a
dwelling unit, or similar types of property.
One-to-four family property means:
(1) Real property that is solely residential, including one-to-four family
dwelling units or more than four family dwelling units if each dwelling unit
is separated from the other dwelling
units by dividing walls that extend
from ground to roof, such as row
houses, townhouses or similar types of
property;
(2) Manufactured housing if applicable state law defines the purchase or
holding of manufactured housing as the
purchase or holding of real property;
(3) Individual condominium dwelling
units or interests in individual cooperative housing dwelling units that are
part of a condominium or cooperative
building without regard to the number
of total dwelling units therein; or
(4) Real property which includes oneto-four family dwelling units combined
with commercial units, provided the
property is primarily residential.

Other real estate owned means all
other real estate owned (i.e., foreclosed
and repossessed real estate), reported
on a regulatory financial report, and
does not include direct and indirect investments in real estate ventures.
Regulatory examination report means a
written report of examination prepared
by the applicant’s appropriate regulator, containing, in the case of insured
depository institution applicants, a
composite rating assigned to the institution following the guidelines of the
Uniform Financial Institutions Rating
System, including a CAMEL rating, a
MACRO rating, or other similar rating.
Regulatory financial report means a financial report that an applicant is required to file with its appropriate regulator on a specific periodic basis, including the quarterly call report for
commercial banks, thrift financial report for savings associations, quarterly
or semi-annual call report for credit
unions, the National Association of Insurance Commissioners’ annual or
quarterly report for insurance companies, or other similar report, including
such report maintained by the appropriate regulator on a computer on-line
database.
Residential mortgage loan means any
one of the following types of loans,
whether or not fully amortizing:
(1) Home mortgage loans;
(2) Funded residential construction
loans;
(3) Loans secured by manufactured
housing whether or not defined by
state law as secured by an interest in
real property;
(4) Loans secured by junior liens on
one-to-four family property or multifamily property;
(5) Mortgage pass-through securities
representing an undivided ownership
interest in:
(i) Loans that meet the requirements
of paragraphs (1) through (4) of this
definition at the time of issuance of
the security;
(ii) Securities representing an undivided ownership interest in loans, provided that, at the time of issuance of
the security, all of the loans meet the
requirements of paragraphs (1) through
(4) of this definition; or
(iii) Mortgage debt securities as defined in paragraph (6) of this definition;
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(6) Mortgage debt securities secured
by:
(i) Loans, provided that, at the time
of issuance of the security, substantially all of the loans meet the requirements of paragraphs (1) through (4) of
this definition;
(ii) Securities that meet the requirements of paragraph (5) of this definition; or
(iii) Securities secured by assets, provided that, at the time of issuance of
the security, all of the assets meet the
requirements of paragraphs (1) through
(5) of this definition;
(7) Home mortgage loans secured by a
leasehold interest, as defined in paragraph (1)(ii) of the definition of ‘‘home
mortgage loan,’’ except that the period
of the lease term may be for any duration; or
(8) Loans that finance properties or
activities that, if made by a member,
would satisfy the statutory requirements for the CIP established under
section 10(i) of the Act (12 U.S.C.
1430(i)), or the regulatory requirements
established for any CICA program.
Total assets means the total assets reported on a regulatory financial report.
[67 FR 12846, Mar. 20, 2002]

Subpart B—Membership
Application Process
SOURCE: 61 FR 42543 Aug. 16, 1996, unless
otherwise noted.

§ 925.2 Membership application requirements.
(a) Application. An applicant for
membership in a Bank shall submit to
that Bank an application that satisfies
the requirements of this part. The application shall include a written resolution or certification duly adopted by
the applicant’s board of directors, or by
an individual with authority to act on
behalf of the applicant’s board of directors, of the following:
(1) Applicant review. Applicant has reviewed the requirements of this part
and, as required by this part, has provided to the best of applicant’s knowledge the most recent, accurate and
complete information available; and
(2) Duty to supplement. Applicant will
promptly supplement the application

with any relevant information that
comes to applicant’s attention prior to
the Bank’s decision on whether to approve or deny the application, and if
the Bank’s decision is appealed pursuant to § 925.5 of this part, prior to resolution of any appeal by the Finance
Board.
(b) Digest. The Bank shall prepare a
written digest for each applicant stating whether or not the applicant meets
each of the requirements in §§ 925.6 to
925.18 of this part, the Bank’s findings
and the reasons therefor.
(c) File. The Bank shall maintain a
membership file for each applicant for
at least three years after the Bank decides whether to approve or deny membership and the resolution of any appeal to the Finance Board. The membership file shall contain at a minimum:
(1) Digest. The digest required by
paragraph (b) of this section.
(2) Required documents. All documents
required by §§ 925.6 to 925.18 of this part,
including those documents required to
establish or rebut a presumption under
this part, shall be described in and attached to the digest. The Bank may retain in the file only the relevant portions of the regulatory financial reports required by this part. If an applicant’s appropriate regulator requires
return or destruction of a regulatory
examination report, the date that the
report is returned or destroyed shall be
noted in the file.
(3) Additional documents. Any additional document submitted by the applicant, or otherwise obtained or generated by the Bank, concerning the applicant.
(4) Decision resolution. The decision
resolution described in § 925.3(b) of this
part.
(The information collection requirements
contained in this section have been approved
by the Office of Management and Budget
under control number 3069–0004)
[61 FR 42543, Aug. 16, 1996, as amended at 63
FR 40023, July 27, 1998; 65 FR 8261, Feb. 18,
2000]

§ 925.3 Decision on application.
(a) Authority. The Finance Board authorizes the Banks to approve or deny
all applications for membership, subject to the requirements of this part.
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The Bank may delegate the authority
to approve membership applications
only to a committee of the Bank’s
board of directors, the Bank president,
or a senior officer who reports directly
to the Bank president other than an officer with responsibility for business
development.
(b) Decision resolution. For each applicant, the Bank shall prepare a written
resolution duly adopted by the Bank’s
board of directors, by a committee of
the board of directors, or by an officer
with delegated authority to approve
membership applications. The decision
resolution shall state:
(1) That the statements in the digest
are accurate to the best of the Bank’s
knowledge, and are based on a diligent
and comprehensive review of all available information identified in the digest; and
(2) The Bank’s decision and the reasons therefor. Decisions to approve an
application should state specifically
that: the applicant is authorized under
the laws of the United States and the
laws of the appropriate state to become
a member of, purchase stock in, do
business with, and maintain deposits
in, the Bank to which the applicant has
applied; and the applicant meets all of
the membership eligibility criteria of
the Act and this part.
(c) Action on applications. The Bank
shall act on an application within 60
calendar days of the date the Bank
deems the application to be complete.
An application is ‘‘complete’’ when a
Bank has obtained all the information
required by this part, and any other information the Bank deems necessary,
to process the application. If an application that was deemed complete subsequently is deemed incomplete because the Bank determines during the
review process that additional information is necessary to process the application, the Bank may stop the 60-day
clock until the application again is
deemed complete, and then resume the
clock where it left off. The Bank shall
notify an applicant in writing when its
application is deemed by the Bank to
be complete, and shall maintain a copy
of such letter in the applicant’s membership file. The Bank shall notify an
applicant if the 60-day clock is stopped,
and when the clock is resumed, and

shall maintain a written record of such
notifications in the applicant’s membership file. Within 3 business days of a
Bank’s decision on an application, the
Bank shall provide the applicant and
the Finance Board’s Secretary to the
Board with a copy of the Bank’s decision resolution.
(The information collection requirements
contained in this section have been approved
by the Office of Management and Budget
under control number 3069–0004)
[61 FR 42543, Aug. 16, 1996, as amended at 63
FR 40023, July 27, 1998; 65 FR 8261, Feb. 18,
2000; 67 FR 12848, Mar. 20, 2002]

§ 925.4 Automatic membership.
(a) Automatic membership for certain
charter conversions. An insured depository institution member that converts
from one charter type to another automatically shall become a member of
the Bank of which the converting institution was a member on the effective
date of such conversion, provided that
the converting institution continues to
be an insured depository institution
and the assets of the institution immediately before and immediately after
the conversion are not materially different. In such case, all relationships
existing between the member and the
Bank at the time of such conversion
may continue.
(b) Automatic membership for transfers.
Any member whose membership is
transferred pursuant to § 925.18(d) of
this part automatically shall become a
member of the Bank to which it transfers.
(c) Automatic membership, in the
Bank’s discretion, for certain consolidations. (1) If a member institution (or institutions) and a nonmember institution are consolidated and the consolidated institution has its principal
place of business in a state in the same
Bank district as the disappearing institution (or institutions), and the consolidated institution will operate under
the charter of the nonmember institution, on the effective date of the consolidation, the consolidated institution
may, in the discretion of the Bank of
which the disappearing institution (or
institutions) was a member immediately prior to the effective date of
the consolidation, automatically become a member of such Bank upon the
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purchase of stock in that Bank pursuant to § 925.20, provided that:
(i) 90 percent or more of the total assets of the consolidated institution are
derived from the total assets of the disappearing member institution (or institutions); and
(ii) The consolidated institution provides written notice to such Bank,
within 60 calendar days after the effective date of the consolidation, that it
desires to be a member of the Bank.
(2) The provisions of § 925.25(b)(4)(i)
shall apply, and upon approval of automatic membership by the Bank, the
provisions of §§ 925.24(c) and (d) shall
apply.
[61 FR 42543, Aug. 16, 1996, as amended at 63
FR 40024, July 27, 1998; 65 FR 8261, Feb. 18,
2000; 65 FR 13870, Mar. 15, 2000; 67 FR 12848,
Mar. 20, 2002]

§ 925.5

Bank or any other party that the Finance Board deems appropriate.
(c) Deciding appeals. The Finance
Board shall consider the record for appeal described in paragraph (b) of this
section and shall resolve the appeal
based on the requirements of the Act
and this part within 90 calendar days of
the date the appeal is filed with the Finance Board. In deciding the appeal,
the Finance Board shall apply the presumptions in this part, unless the appellant or appellee Bank presents evidence to rebut a presumption as provided in § 925.17 of this part.
(The information collection requirements
contained in this section have been approved
by the Office of Management and Budget
under control number 3069–0004)
[61 FR 42543, Aug. 16, 1996, as amended at 65
FR 8261, Feb. 18, 2000; 67 FR 12848, Mar. 20,
2002]

Appeals.

(a) Appeals by applicants—(1) Filing
procedure. Within 90 calendar days of
the date of a Bank’s decision to deny
an application for membership, the applicant may file a written appeal of the
decision with the Finance Board.
(2) Documents. The applicant’s appeal
shall be addressed to the Secretary to
the Board, Federal Housing Finance
Board, 1777 F Street, NW., Washington,
DC 20006, with a copy to the Bank, and
shall include the following documents:
(i) Bank’s decision resolution. A copy
of the Bank’s decision resolution; and
(ii) Basis for appeal. A statement of
the basis for the appeal by the applicant with sufficient facts, information,
analysis and explanation to rebut any
applicable presumptions and otherwise
support the applicant’s position.
(b) Record for appeal—(1) Copy of membership file. Upon receiving a copy of an
appeal, the Bank whose action has been
appealed (appellee Bank) shall provide
the Finance Board with a copy of the
applicant’s complete membership file.
Until the Finance Board resolves the
appeal, the appellee Bank shall supplement the materials provided to the Finance Board as any new materials are
received.
(2) Additional information. The Finance Board may request additional information or further supporting arguments from the appellant, the appellee

Subpart C—Eligibility
Requirements
SOURCE: 61 FR 42545, Aug. 16, 1996, unless
otherwise noted.

§ 925.6 General
eligibility
requirements.
(a) Requirements. Any building and
loan association, savings and loan association, cooperative bank, homestead
association, insurance company, savings bank, or insured depository institution, upon application satisfying all
of the requirements of the Act and this
part, shall be eligible to become a
member of a Bank if:
(1) It is duly organized under the laws
of any State or of the United States;
(2) It is subject to inspection and regulation under the banking laws, or
under similar laws, of any State or of
the United States;
(3) It makes long-term home mortgage loans;
(4) Its financial condition is such
that advances may be safely made to
it;
(5) The character of its management
is consistent with sound and economical home financing; and
(6) Its home financing policy is consistent with sound and economical
home financing.
(b) Additional eligibility requirement for
insured depository institutions other than
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community financial institutions. In
order to be eligible to become a member of a Bank, an insured depository institution applicant other than a community financial institution also must
have at least 10 percent of its total assets in residential mortgage loans.
(c) Additional eligibility requirement for
applicants that are not insured depository
institutions. In order to be eligible to
become a member of a Bank, an applicant that is not an insured depository
institution also must have mortgagerelated assets that reflect a commitment to housing finance, as determined
by the Bank in its discretion.
(d) Ineligibility. Except as otherwise
provided in this part, if an applicant
does not satisfy the requirements of
this part, the applicant is ineligible for
membership.
(The information collection requirements
contained in this section have been approved
by the Office of Management and Budget
under control number 3069–0004)
[61 FR 42545, Aug. 16, 1996, as amended at 65
FR 13870, Mar. 15, 2000]

§ 925.7 Duly organized requirement.
An applicant shall be deemed to be
duly organized as required by section
4(a)(1)(A) of the Act (12 U.S.C.
1424(a)(1)(A)) and § 925.6(a)(1) of this
part, if it is chartered by a state or federal agency as a building and loan association, savings and loan association,
cooperative bank, homestead association, insurance company, savings bank
or insured depository institution.
(The information collection requirements
contained in this section have been approved
by the Office of Management and Budget
under control number 3069–0004)
[61 FR 42545, Aug. 16, 1996, as amended at 65
FR 8261, Feb. 18, 2000; 67 FR 12848, Mar. 20,
2002]

§ 925.8 Subject to inspection and regulation requirement.
An applicant shall be deemed to be
subject to inspection and regulation as
required by section 4(a)(1)(B) of the Act
(12 U.S.C. 1424(a)(1)(B)) and § 925.6(a)(2)
of this part, if, in the case of a depository institution applicant, it is subject
to inspection and regulation by the
FDIC, FRB, NCUA, OCC, OTS, or other
appropriate state regulator, and, in the

case of an insurance company applicant, it is subject to inspection and
regulation by an appropriate state regulator accredited by the National Association of Insurance Commissioners.
(The information collection requirements
contained in this section have been approved
by the Office of Management and Budget
under control number 3069–0004)
[61 FR 42545, Aug. 16, 1996, as amended at 65
FR 8261, Feb. 18, 2000; 67 FR 12848, Mar. 20,
2002]

§ 925.9 Makes long-term home mortgage loans requirement.
An applicant shall be deemed to
make long-term home mortgage loans
as required by section 4(a)(1)(C) of the
Act (12 U.S.C. 1424(a)(1)(C)) and
§ 925.6(a)(3) of this part, if, based on the
applicant’s most recent regulatory financial report filed with its appropriate regulator, the applicant originates or purchases long-term home
mortgage loans.
(The information collection requirements
contained in this section have been approved
by the Office of Management and Budget
under control number 3069–0004)
[61 FR 42545, Aug. 16, 1996, as amended at 63
FR 40023, July 27, 1998; 65 FR 8261, Feb. 18,
2000; 67 FR 12848, Mar. 20, 2002]

§ 925.10 10 percent requirement for
certain insured depository institution applicants.
An insured depository institution applicant that is subject to the 10 percent
requirement of section 4(a)(2)(A) of the
Act (12 U.S.C. 1424(a)(2)(A))and section
925.6(b) of this part, shall be deemed to
be in compliance with such requirement if, based on the applicant’s most
recent regulatory financial report filed
with its appropriate regulator, the applicant has at least 10 percent of its
total assets in residential mortgage
loans, except that any assets used to
secure mortgage debt securities as described in paragraph (6) of the definition of ‘‘residential mortgage loan’’ set
forth in § 925.1 of this part shall not be
used to meet this requirement.
[65 FR 13870, Mar. 15, 2000, as amended at 67
FR 12848, Mar. 20, 2002]
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§ 925.11 Financial condition requirement for applicants other than insurance companies.
(a) Review requirement. In determining whether an applicant other
than an insurance company has complied with the financial condition requirement of section 4(a)(2)(B) of the
Act (12 U.S.C. 1424(a)(2)(B)) and
§ 925.6(a)(4) of this part, the Bank shall
obtain as a part of the membership application and review each of the following documents:
(1) Regulatory financial reports. The
regulatory financial reports filed by
the applicant with its appropriate regulator for the last six calendar quarters and three year-ends preceding the
date the Bank receives the application;
(2) Financial statement. In order of
preference: the most recent independent audit of the applicant conducted in accordance with generally
accepted auditing standards by a certified public accounting firm which
submits a report on the applicant; the
most recent independent audit of the
applicant’s parent holding company
conducted in accordance with generally accepted auditing standards by a
certified public accounting firm which
submits a report on the consolidated
holding company but not on the applicant separately; the most recent Directors’ examination of the applicant conducted in accordance with generally
accepted auditing standards by a certified public accounting firm; the most
recent Directors’ examination of the
applicant performed by other external
auditors; the most recent review of the
applicant’s financial statements by external auditors; the most recent Compilation of the applicant’s financial
statements by external auditors; or the
most recent audit of other procedures
of the applicant;
(3) Regulatory examination report. The
applicant’s most recent available regulatory examination report prepared by
its appropriate regulator, a summary
prepared by the Bank of the applicant’s
strengths and weaknesses as cited in
the regulatory examination report, and
a summary prepared by the Bank or
applicant of actions taken by the applicant to respond to examination weaknesses;

(4) Enforcement actions. A description
prepared by the Bank or applicant of
any outstanding enforcement actions
against the applicant, responses by the
applicant, reports as required by the
enforcement action, and verbal or written indications, if available, from the
appropriate regulator of how the applicant is complying with the terms of
the enforcement action; and
(5) Additional information. Any other
relevant document or information concerning the applicant that comes to
the Bank’s attention in reviewing the
applicant’s financial condition.
(b) Standards. An applicant other
than an insurance company shall be
deemed to be in compliance with the financial condition requirement of section 4(a)(2)(B) of the Act (12 U.S.C.
1424(a)(2)(B)) and § 925.6(a)(4) of this
part, if:
(1) Recent composite regulatory examination rating. The applicant has received a composite regulatory examination rating from its appropriate regulator within two years preceding the
date the Bank receives the application;
(2) Capital requirement. The applicant
meets all of its minimum statutory
and regulatory capital requirements as
reported in its most recent quarter-end
regulatory financial report filed with
its appropriate regulator; and
(3) Minimum performance standard. (i)
The applicant’s most recent composite
regulatory examination rating from its
appropriate regulator within the past
two years was ‘‘1;’’ or was ‘‘2’’ or ‘‘3’’
and, based on the applicant’s most recent regulatory financial report filed
with its appropriate regulator, the applicant satisfied all of the following
performance trend criteria:
(A) Earnings. The applicant’s adjusted net income was positive in four
of the six most recent calendar quarters;
(B) Nonperforming assets. The applicant’s nonperforming loans and leases
plus other real estate owned, did not
exceed 10 percent of its total loans and
leases plus other real estate owned, in
the most recent calendar quarter; and
(C) Allowance for loan and lease losses.
The applicant’s ratio of its allowance
for loan and lease losses plus the allocated transfer risk reserve to nonperforming loans and leases was 60 percent
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or greater during 4 of the 6 most recent
calendar quarters.
(ii) For applicants that are not required to report financial data to their
appropriate regulator on a quarterly
basis, the information required in paragraph (b)(3)(i) of this section may be
reported on a semiannual basis.
(c) Eligible collateral not considered.
The availability of sufficient eligible
collateral to secure advances to the applicant is presumed and shall not be
considered in determining whether an
applicant is in the financial condition
required by section 4(a)(2)(B) of the Act
(12 U.S.C. 1424(a)(2)(B)) and § 925.6(a)(4)
of this part.
(The information collection requirements
contained in this section have been approved
by the Office of Management and Budget
under control number 3069–0004)
[61 FR 42545, Aug. 16, 1996, as amended at 63
FR 40023, 40024, July 27, 1998; 65 FR 8261, Feb.
18, 2000; 67 FR 12848, Mar. 20, 2002]

§ 925.12 Character of management requirement.
An applicant shall be deemed to be in
compliance with the character of management
requirement
of
section
4(a)(2)(C) of the Act (12 U.S.C.
1424(a)(2)(C)) and § 925.6(a)(5) of this
part, if the applicant provides to the
Bank an unqualified written certification duly adopted by the applicant’s
board of directors, or by an individual
with authority to act on behalf of the
applicant’s board of directors, that:
(a) Enforcement actions. Neither the
applicant nor any of its directors or
senior officers is subject to, or operating under, any enforcement action
instituted by its appropriate regulator;
(b) Criminal, civil or administrative proceedings. Neither the applicant nor any
of its directors or senior officers has
been the subject of any criminal, civil
or administrative proceedings reflecting upon creditworthiness, business
judgment, or moral turpitude since the
most recent regulatory examination
report; and
(c) Criminal, civil or administrative
monetary liabilities, lawsuits or judgments. There are no known potential
criminal, civil or administrative monetary liabilities, material pending lawsuits, or unsatisfied judgments against
the applicant or any of its directors or

senior officers since the most recent
regulatory examination report, that
are significant to the applicant’s operations.
(The information collection requirements
contained in this section have been approved
by the Office of Management and Budget
under control number 3069–0004)
[61 FR 42545, Aug. 16, 1996, as amended at 63
FR 40023, July 27, 1998; 65 FR 8261, Feb. 18,
2000; 67 FR 12848, Mar. 20, 2002]

§ 925.13 Home
quirement.

financing

policy

(a) Standard. An applicant shall be
deemed to be in compliance with the
home financing policy requirement of
section 4(a)(2)(C) of the Act (12 U.S.C.
1424(a)(2)(C)) and § 925.6(a)(6) of this
part, if the applicant has received a
Community Reinvestment Act (CRA)
rating of ‘‘Satisfactory’’ or better on
its most recent formal, or if unavailable, informal or preliminary, CRA
performance evaluation.
(b) Written justification required. An
applicant that is not subject to the
CRA shall file as part of its application
for membership a written justification
acceptable to the Bank of how and why
the applicant’s home financing policy
is consistent with the Bank System’s
housing finance mission.
(The information collection requirements
contained in this section have been approved
by the Office of Management and Budget
under control number 3069–0004)
[61 FR 42545, Aug. 16, 1996, as amended at 65
FR 8261, Feb. 18, 2000; 67 FR 12848, Mar. 20,
2002]

§ 925.14 De novo insured depository institution applicants.
(a) Duly organized, subject to inspection and regulation, financial condition
and character of management requirements. An insured depository institution applicant whose date of charter
approval is within three years prior to
the date the Bank receives the applicant’s application for membership in
the Bank (de novo applicant) is deemed
to meet the requirements of §§ 925.7,
925.8, 925.11 and 925.12.
(b) Makes long-term home mortgage
loans requirement. A de novo applicant
shall be deemed to make long-term
home mortgage loans as required by
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§ 925.9 if it has filed as part of its application for membership a written justification acceptable to the Bank of
how its home financing credit policy
and lending practices will include originating or purchasing long-term home
mortgage loans.
(c) 10 percent requirement. (1) One-year
requirement. A de novo applicant that is
subject to the 10 percent requirement
of section 4(a)(2)(A) of the Act (12
U.S.C. 1424(a)(2)(A)) and § 925.6(b) shall
have until one year after commencing
its initial business operations to meet
the 10 percent requirement of § 925.10.
(2) Conditional approval. A de novo applicant shall be conditionally deemed
to be in compliance with the 10 percent
requirement of section 4(a)(2)(A) of the
Act (12 U.S.C. 1424(a)(2)(A)) and
§ 925.6(b). A de novo applicant that receives such conditional membership
approval is subject to the stock purchase requirements of § 925.20 and the
advances provisions of part 950 of this
chapter.
(3) Approval. A de novo applicant
shall be deemed to be in compliance
with the 10 percent requirement of section 4(a)(2)(A) of the Bank Act (12
U.S.C. 1424(a)(2)(A)) and § 925.6(b) upon
receipt by the Bank from the applicant, within one year after commencement of the applicant’s initial business
operations, of evidence acceptable to
the Bank that the applicant satisfies
the 10 percent requirement.
(4) Conditional approval deemed null
and void. If the requirements of paragraph (c)(3) of this section are not satisfied, a de novo applicant shall be
deemed to be in noncompliance with
the 10 percent requirement of section
4(a)(2)(A) of the Act (12 U.S.C.
1424(a)(2)(A)) and § 925.6(b), and its conditional
membership
approval
is
deemed null and void.
(5) Treatment of outstanding advances
and Bank stock. If a de novo applicant’s
conditional membership approval is
deemed null and void pursuant to paragraph (c)(4) of this section, the liquidation of any outstanding indebtedness
owed by the applicant to the Bank and
redemption of stock of such Bank shall
be carried out in accordance with
§ 925.29.
(d) Home financing policy requirement.
(1) Conditional approval. A de novo ap-

plicant that has not received its first
formal, or, if unavailable, informal or
preliminary, Community Reinvestment
Act (CRA) performance evaluation,
shall be conditionally deemed to be in
compliance with the home financing
policy requirement of section 4(a)(2)(C)
of the Act (12 U.S.C. 1424(a)(2)(C)) and
§ 925.6(a)(6), if the applicant has filed as
part of its application for membership
a written justification acceptable to
the Bank of how and why its home financing credit policy and lending practices will meet the credit needs of its
community. An applicant that receives
such conditional membership approval
is subject to the stock purchase requirements of § 925.20 and the advances
provisions of part 950 of this chapter.
(2) Approval. A de novo applicant that
has been granted conditional approval
under paragraph (d)(1) of this section
shall be deemed to be in compliance
with the home financing policy requirement of section 4(a)(2)(C) of the
Act (12 U.S.C. 1424(a)(2)(C)) and
§ 925.6(a)(6) upon receipt by the Bank of
evidence from the applicant that it received a CRA rating of ‘‘Satisfactory’’
or better on its first formal, or if unavailable, informal or preliminary,
CRA performance evaluation.
(3) Conditional approval deemed null
and void. If the de novo applicant’s first
such CRA rating is ‘‘Needs to Improve’’
or ‘‘Substantial Non-Compliance,’’ the
applicant shall be deemed to be in noncompliance with the home financing
policy requirement of section 4(a)(2)(C)
of the Act (12 U.S.C. 1424(a)(2)(C)) and
§ 925.6(a)(6), subject to rebuttal by the
applicant under § 925.17(f), and its conditional
membership
approval
is
deemed null and void.
(4) Treatment of outstanding advances
and Bank stock. If the applicant’s conditional
membership
approval
is
deemed null and void pursuant to paragraph (d)(3) of this section, the liquidation of any outstanding indebtedness
owed by the applicant to the Bank and
redemption of stock of such Bank shall
be carried out in accordance with
§ 925.29.
[67 FR 12848, Mar. 20, 2002]
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§ 925.15 Recent merger or acquisition
applicants.
An applicant that merged with or acquired another institution prior to the
date the Bank receives its application
for membership is subject to the requirements of §§ 925.7 to 925.13 of this
part except as provided in this section.
(a) Financial condition requirement—(1)
Regulatory financial reports. For purposes of § 925.11(a)(1) of this part, an applicant that, as a result of a merger or
acquisition preceding the date the
Bank receives its application for membership, has not yet filed regulatory financial reports with its appropriate
regulator for the last six calendar
quarters and three year-ends preceding
such date, shall provide any regulatory
financial reports that the applicant has
filed with its appropriate regulator.
(2) Performance trend criteria. For purposes of § 925.11(b)(3)(i) (A) to (C) of this
part, an applicant that, as a result of a
merger or acquisition preceding the
date the Bank receives its application
for membership, has not yet filed combined regulatory financial reports with
its appropriate regulator for the last
six calendar quarters preceding such
date, shall provide pro forma combined
financial statements for those calendar
quarters in which actual combined regulatory financial reports are unavailable.
(b) Home financing policy requirement.
For purposes of § 925.13 of this part, an
applicant that, as a result of a merger
or acquisition preceding the date the
Bank receives its application for membership, has not received its first formal, or if unavailable, informal or preliminary, Community Reinvestment
Act performance evaluation, shall file
as part of its application a written justification acceptable to the Bank of
how and why the applicant’s home financing credit policy and lending practices will meet the credit needs of its
community.
(c) Makes long-term home mortgage
loans requirement; 10 percent requirement.
For purposes of determining compliance with §§ 925.9 and 925.10, a Bank
may, in its discretion, permit an applicant that, as a result of a merger or acquisition preceding the date the Bank
receives its application for membership, has not yet filed a consolidated

regulatory financial report as a combined entity with its appropriate regulator, to provide the combined pro
forma financial statement for the combined entity filed with the regulator
that approved the merger or acquisition.
(The information collection requirements
contained in this section have been approved
by the Office of Management and Budget
under control number 3069–0004)
[61 FR 42545, Aug. 16, 1996, as amended at 63
FR 40023, 40024, July 27, 1998; 65 FR 8261, Feb.
18, 2000]

§ 925.16 Financial condition requirement for insurance company applicants.
An insurance company applicant
shall be deemed to meet the financial
condition
requirement
of
section
4(a)(2)(B) of the Act (12 U.S.C.
1424(a)(2)(B)) and § 925.6(a)(4) of this
part, if, based on the information contained in the applicant’s most recent
regulatory financial report filed with
its appropriate regulator, the applicant
meets all of its minimum statutory
and regulatory capital requirements
and the capital standards established
by the National Association of Insurance Commissioners.
(The information collection requirements
contained in this section have been approved
by the Office of Management and Budget
under control number 3069–0004)
[61 FR 42545, Aug. 16, 1996, as amended at 63
FR 40023, July 27, 1998; 65 FR 8261, Feb. 18,
2000; 67 FR 12849, Mar. 20, 2002]

§ 925.17 Rebuttable presumptions.
(a) Rebutting presumptive compliance.
The presumption that an applicant
meeting the requirements of §§ 925.7 to
925.16 of this part is in compliance with
section 4(a) of the Act (12 U.S.C.
1424(a)) and § 925.6 (a) and (b) of this
part, may be rebutted, and the Bank
may deny membership to the applicant, if the Bank obtains substantial
evidence to overcome the presumption
of compliance.
(b) Rebutting presumptive noncompliance. The presumption that an applicant not meeting a particular requirement of §§ 925.8, 925.11, 925.12, 925.13, or
925.16 of this part is in noncompliance
with section 4(a) of the Act (12 U.S.C.
1424(a)) and § 925.6(a)(2), (4), (5), or (6) of
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this part, may be rebutted, and the applicant shall be deemed to meet such
requirement, if the applicable requirements in this section are satisfied.
(c) Presumptive noncompliance by insurance company applicant with ‘‘subject
to inspection and regulation’’ requirement
of § 925.8. If an insurance company applicant is not subject to inspection and
regulation by an appropriate state regulator accredited by the National Association of Insurance Commissioners
(NAIC), as required by § 925.8 of this
part, the applicant or the Bank shall
prepare a written justification that
provides substantial evidence acceptable to the Bank that the applicant is
subject to inspection and regulation as
required by § 925.6(a)(2) of this part,
notwithstanding the lack of NAIC accreditation.
(d) Presumptive noncompliance with financial condition requirements of §§ 925.11
and 925.16—(1) Applicants other than insurance companies. For applicants other
than insurance companies, in the case
of an applicant’s lack of a composite
regulatory examination rating within
the two-year period required by
§ 925.11(b)(1) of this part, a variance
from
the
rating
required
by
§ 925.11(b)(3)(i) of this part, or a variance from a performance trend criterion required by § 925.11(b)(3)(i) of this
part, the applicant or the Bank shall
prepare a written justification pertaining to such requirement that provides substantial evidence acceptable
to the Bank that the applicant is in the
financial
condition
required
by
§ 925.6(a)(4) of this part, notwithstanding the lack of rating or variance.
(2) Insurance company applicants. In
the case of an insurance company applicant’s variance from a capital requirement or standard of § 925.16 of this
part, the applicant or the Bank shall
prepare a written justification pertaining to such requirement or standard that provides substantial evidence
acceptable to the Bank that the applicant is in the financial condition required by § 925.6(a)(4) of this part, notwithstanding the variance.
(e) Presumptive noncompliance with
character of management requirement of
§ 925.12—(1) Enforcement actions. If an
applicant or any of its directors or senior officers is subject to, or operating

under, any enforcement action instituted by its appropriate regulator, the
applicant shall provide or the Bank
shall obtain:
(i) Regulator confirmation. Written or
verbal confirmation from the applicant’s appropriate regulator that the
applicant or its directors or senior officers are in substantial compliance with
all aspects of the enforcement action;
or
(ii) Written analysis. A written analysis acceptable to the Bank indicating
that the applicant or its directors or
senior officers are in substantial compliance with all aspects of the enforcement action. The written analysis shall
state each action the applicant or its
directors or senior officers are required
to take by the enforcement action, the
actions actually taken by the applicant
or its directors or senior officers, and
whether the applicant regards this as
substantial compliance with all aspects
of the enforcement action.
(2) Criminal, civil or administrative proceedings. If an applicant or any of its
directors or senior officers has been the
subject of any criminal, civil or administrative proceedings reflecting upon
creditworthiness, business judgment,
or moral turpitude since the most recent regulatory examination report,
the applicant shall provide or the Bank
shall obtain:
(i) Regulator confirmation. Written or
verbal confirmation from the applicant’s appropriate regulator that the
proceedings will not likely result in enforcement action; or
(ii) Written analysis. A written analysis acceptable to the Bank indicating
that the proceedings will not likely result in enforcement action. The written analysis shall state the severity of
the charges, and any mitigating action
taken by the applicant or its directors
or senior officers.
(3) Criminal, civil or administrative
monetary liabilities, lawsuits or judgments. If there are any known potential
criminal, civil or administrative monetary liabilities, material pending lawsuits, or unsatisfied judgments against
the applicant or any of its directors or
senior officers since the most recent
regulatory examination report, that
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are significant to the applicant’s operations, the applicant shall provide or
the Bank shall obtain:
(i) Regulator confirmation. Written or
verbal confirmation from the applicant’s appropriate regulator that the
liabilities, lawsuits or judgments will
not likely cause the applicant to fall
below its applicable capital requirements set forth in §§ 925.11(b)(2) and
925.16 of this part; or
(ii) Written analysis. A written analysis acceptable to the Bank indicating
that the liabilities, lawsuits or judgments will not likely cause the applicant to fall below its applicable capital
requirements set forth in §§ 925.11(b)(2)
and 925.16 of this part. The written
analysis shall state the likelihood of
the applicant or its directors or senior
officers prevailing, and the financial
consequences if the applicant or its directors or senior officers do not prevail.
(f) Presumptive noncompliance with
home financing policy requirements of
§§ 925.13 and 925.14(d). If an applicant
received a ‘‘Substantial Non-Compliance’’ rating on its most recent formal,
or if unavailable, informal or preliminary, Community Reinvestment Act
(CRA) performance evaluation, or a
‘‘Needs to Improve’’ CRA rating on its
most recent formal, or if unavailable,
informal or preliminary, CRA performance evaluation and a CRA rating of
‘‘Needs to Improve’’ or better on any
immediately preceding CRA performance evaluation, the applicant shall
provide or the Bank shall obtain:
(1) Regulator confirmation. Written or
verbal confirmation from the applicant’s appropriate regulator of the applicant’s recent satisfactory CRA performance, including any corrective action that substantially improved upon
the deficiencies cited in the most recent CRA performance evaluation(s); or
(2) Written analysis. A written analysis acceptable to the Bank demonstrating that the CRA rating is unrelated to home financing, and providing
substantial evidence of how and why
the applicant’s home financing credit

policy and lending practices meet the
credit needs of its community.
(The information collection requirements
contained in this section have been approved
by the Office of Management and Budget
under control number 3069–0004)
[61 FR 42545, Aug. 16, 1996, as amended at 63
FR 40023, July 27, 1998; 65 FR 8261, Feb. 18,
2000; 67 FR 12849, Mar. 20, 2002]

§ 925.18 Determination of appropriate
Bank district for membership.
(a) Eligibility. (1) An institution eligible to become a member of a Bank
under the Act and this part may become a member only of the Bank of the
district in which the institution’s principal place of business is located, except as provided in paragraph (a)(2) of
this section. A member shall promptly
notify its Bank in writing whenever it
relocates its principal place of business
to another state and the Bank shall inform the Finance Board in writing of
any such relocation.
(2) An institution eligible to become
a member of a Bank under the Act and
this part may become a member of the
Bank of a district adjoining the district in which the institution’s principal place of business is located, if demanded by convenience and then only
with the approval of the Finance
Board.
(b) Principal place of business. Except
as otherwise designated in accordance
with this section, the principal place of
business of an institution is the state
in which the institution maintains its
home office established as such in conformity with the laws under which the
institution is organized.
(c) Designation of principal place of
business. (1) A member or an applicant
for membership may request in writing
to the Bank in the district where the
institution maintains its home office
that a state other than the state in
which it maintains its home office be
designated as its principal place of
business. Within 90 calendar days of receipt of such written request, the board
of directors of the Bank in the district
where the institution maintains its
home office shall designate a state
other than the state where the institution maintains its home office as the

115

VerDate Dec<13>2002

09:50 Feb 05, 2003

Jkt 200039

PO 00000

Frm 00115

Fmt 8010

Sfmt 8010

Y:\SGML\200039T.XXX

200039T

§ 925.19

12 CFR Ch. IX (1–1–03 Edition)

institution’s principal place of business, provided all of the following criteria are satisfied:
(i) At least 80 percent of the institution’s accounting books, records and
ledgers are maintained, located or held
in such designated state;
(ii) A majority of meetings of the institution’s board of directors and constituent committees are conducted in
such designated state; and
(iii) A majority of the institution’s
five highest paid officers have their
place of employment located in such
designated state.
(2) Written notice of a designation
made pursuant to paragraph (c)(1) of
this section shall be sent to the Bank
in the district containing the designated state, the Finance Board and
the institution.
(3) The notice of designation made
pursuant to paragraph (c)(1) of this section shall include the state designated
as the principal place of business and
the resulting Bank to which membership will be transferred.
(4) If the board of directors of the
Bank in the district where the institution maintains its home office fails to
make the designation requested by the
member or applicant pursuant to paragraph (c)(1) of this section, then the
member or applicant may request in
writing that the Finance Board make
the designation.
(d) Transfer of membership. (1) No
transfer of membership from one Bank
to another Bank shall take effect until
the Banks involved reach agreement on
a method of orderly transfer.
(2) In the event that the Banks involved fail to agree on a method of orderly transfer, the Finance Board shall
determine the conditions under which
the transfer shall take place.
(e) Effect of transfer. A transfer of
membership pursuant to this section
shall be effective for all purposes, but
shall not affect voting rights in the
year of the transfer and shall not be
subject to the provisions on termination of membership set forth in section 6 of the Act (12 U.S.C. 1426) or
§§ 925.26 and 925.27, nor the restriction

on reacquiring Bank membership set
forth in § 925.30.
(The information collection requirements
contained in this section have been approved
by the Office of Management and Budget
under control number 3069–0004)
[61 FR 42545, Aug. 16, 1996, as amended at 63
FR 65692, Nov. 30, 1998; 65 FR 8261, Feb. 18,
2000; 65 FR 13870, Mar. 15, 2000; 67 FR 12849,
Mar. 20, 2002]

Subpart D—Stock Requirements
SOURCE: 58 FR 43542, Aug. 17, 1993, unless
otherwise noted. Redesignated at 61 FR 42542,
Aug. 16, 1996.

§ 925.19

Par value and price of stock.

The capital stock of each Bank shall
be sold at par, unless the Board has
fixed a higher price.
§ 925.20

Stock purchase.

(a) Minimum stock purchase. Each
member shall purchase stock in the
Bank in which it is a member in an
amount equal to the greater of:
(1) $500;
(2) 1 percent of the member’s aggregate unpaid loan principal; or
(3) 5 percent of the member’s aggregate amount of outstanding advances.
(b) Timing of minimum stock purchase.
(1) Within 60 calendar days after an institution is approved for membership
in a Bank pursuant to § 925.3 of this
part, or an institution is automatically
approved for membership pursuant to
§ 925.4(c) of this part, the institution
shall purchase its minimum stock requirement as set forth in paragraph (a)
of this section.
(2) At the election of an institution
approved for membership, including
those automatically approved under
§ 925.4(c) of this part, the institution
may purchase its minimum stock requirement in installments, provided
that not less than one-fourth of the
total amount shall be purchased within
60 calendar days of the date of approval
of membership, and that a further sum
of not less than one-fourth of such
total shall be purchased at the end of
each succeeding period of four months
from the date of approval of membership.

116

VerDate Dec<13>2002

05:41 Jan 20, 2003

Jkt 200039

PO 00000

Frm 00116

Fmt 8010

Sfmt 8010

Y:\SGML\200039T.XXX

200039T

Federal Housing Finance Board

§ 925.22

(c) Commencement of membership. An
institution that has been approved for
membership shall become a member at
the time it purchases its minimum
stock requirement or the first installment thereof pursuant to this section.
(d) Failure to purchase minimum stock
requirement. If an institution that has
submitted an application and been approved for membership fails to purchase its minimum stock requirement
or its first installment within 60 calendar days of the date of its approval
for membership, such approval shall be
null and void and the institution, if it
wants to be a member, shall be required to submit a new application for
membership.
(e) Reports. The Bank shall make
quarterly reports to the Finance Board
setting forth purchases by institutions
approved for membership of their minimum stock requirement pursuant to
this section.
[58 FR 43542, Aug. 17, 1993; 58 FR 47181, Sept.
7, 1993. Redesignated and amended at 61 FR
42542, 42549, Aug. 16, 1996; 63 FR 40024, July 27,
1998; 63 FR 65692, Nov. 30, 1998; 65 FR 8261,
Feb. 18, 2000; 65 FR 13870, Mar. 15, 2000]

§ 925.21 Issuance and form of stock.
(a) A Bank shall issue to each new
member, as of the effective date of
membership, stock in the member’s
name for the amount of stock purchased and paid for in full.
(b) If the member purchases stock in
installments, the stock shall be issued
in installments with the appropriate
number of shares issued after each payment is made.
(c) Stock may be issued in certificated or uncertificated form at the discretion of the Bank.
(d) A Bank may convert all outstanding
certificated
stock
to
uncertificated form at its discretion.
§ 925.22 Adjustments in stock holdings.
(a) Adjustment in general. A Bank may
from time to time increase or decrease
the amount of stock any member is required to hold.
(b)(1) Annual adjustment. A Bank
shall calculate annually, in the manner

set forth in § 925.20(a) of this part, each
member’s required minimum holdings
of stock in the Bank in which it is a
member using calendar year-end financial data provided by the member to
the Bank, pursuant to § 925.31(d) of this
part, and shall notify each member of
the adjustment. The notice shall clearly state that the Bank’s calculation of
each member’s minimum stock holdings is to be used to determine the
number of votes that the member may
cast in that year’s election of directors
and shall identify the state within the
district in which the member will vote.
A member that does not agree with the
Bank’s calculation of the minimum
stock requirement or with the identification of its voting state may request
the Finance Board to review the
Bank’s determination. The Finance
Board shall promptly determine the
member’s minimum required holdings
and its proper voting state, which determination shall be final.
(2) Redemption of excess shares. If,
after the annual adjustment required
by paragraph (b)(1) of this section is
made, the amount of stock that a
member is required to hold is decreased, the Bank may, in its discretion and upon proper application of the
member, retire such excess stock, and
the Bank shall pay for each share upon
surrender of the stock an amount equal
to the par value thereof (except that if
at any time the Finance Board finds
that the paid-in capital of a Bank is or
is likely to be impaired as a result of
losses in or depreciation of the assets
held, the Bank shall on the order of the
Finance Board withhold from the
amount to be paid in retirement of the
stock a pro rata share of the amount of
such impairment as determined by the
Finance Board) or, at its election, the
Bank may credit any part of such payment against the member’s debt to the
Bank.
(c) A member’s stock holdings shall
not be reduced under this section to an
amount less than required by sections
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6(b), 10(c) and 10(e) of the Act (12 U.S.C.
1426(b), 1430(c), 1430(e)).
(The information collection requirements
contained in this section have been approved
where applicable by the Office of Management and Budget under control number 3069–
0004)
[58 FR 43542, Aug. 17, 1993, as amended at 58
FR 50837, Sept. 29, 1993; 58 FR 53023, Oct. 13,
1993; 58 FR 58231, Oct. 29, 1993. Redesignated
and amended at 61 FR 42542, 42549, Aug. 16,
1996; 63 FR 65692, Nov. 30, 1998; 65 FR 8261,
Feb. 18, 2000; 67 FR 12849, Mar. 20, 2002]

§ 925.23 Purchase of excess stock.
A member may purchase stock in excess of the minimum amount required
by § 925.20(a) of this part as long as such
purchase is approved by the member’s
Bank and the laws under which the
member operates permit such purchase.
[58 FR 43542, Aug. 17, 1993. Redesignated and
amended at 61 FR 42542, 42549, Aug. 16, 1996;
65 FR 8262, Feb. 18, 2000]

Subpart E—Consolidations
Involving Members
SOURCE: 58 FR 43542, Aug. 17, 1993, unless
otherwise noted. Redesignated at 61 FR 42542,
Aug. 16, 1996.

§ 925.24 Consolidations involving members.
(a) Consolidation of members. Upon the
consolidation of two or more institutions that are members of the same
Bank into one institution operating
under the charter of one of the consolidating institutions, the membership of
the surviving institution shall continue and the membership of each disappearing institution shall terminate
on the cancellation of its charter. Upon
the consolidation of two or more institutions, at least two of which are members of different Banks, into one institution operating under the charter of
one of the consolidating institutions,
the membership of the surviving institution shall continue and the membership of each disappearing institution
shall terminate upon cancellation of
its charter, provided, however, that if
more than 80 percent of the assets of
the consolidated institution are derived from the assets of a disappearing
institution, then the consolidated in-

stitution shall continue to be a member of the Bank of which that disappearing institution was a member
prior to the consolidation, and the
membership of the other institutions
shall terminate upon the effective date
of the consolidation.
(b) Consolidation into nonmember—(1)
In general. Upon the consolidation of a
member into an institution that is not
a member of a Bank, where the consolidated institution operates under the
charter of the nonmember institution,
the membership of the disappearing institution shall terminate upon the cancellation of its charter.
(2) Notification. If a member has consolidated into a nonmember that has
its principal place of business in a state
in the same Bank district as the former
member, the consolidated institution
shall have 60 calendar days after the
cancellation of the charter of the
former member within which to notify
the Bank of the former member that
the consolidated institution intends to
apply for membership in such Bank. If
the consolidated institution does not
so notify the Bank by the end of the
period, the Bank shall require the liquidation of any outstanding indebtedness owed by the former member, shall
settle all outstanding business transactions with the former member, and
shall redeem or repurchase the Bank
stock owned by the former member in
accordance with § 925.29.
(3) Application. If such a consolidated
institution has notified the appropriate
Bank of its intent to apply for membership, the consolidated institution shall
submit an application for membership
within 60 calendar days of so notifying
the Bank. If the consolidated institution does not submit an application for
membership by the end of the period,
the Bank shall require the liquidation
of any outstanding indebtedness owed
by the former member, shall settle all
outstanding business transactions with
the former member, and shall redeem
or repurchase the Bank stock owned by
the former member in accordance with
§ 925.29.
(4) Outstanding indebtedness. If a
member has consolidated into a nonmember institution, the Bank need not
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require the former member or its successor to liquidate any outstanding indebtedness owed to the Bank or to redeem its Bank stock, as otherwise may
be required under § 925.29, during:
(i) The initial 60 calendar-day notification period;
(ii) The 60 calendar-day period following receipt of a notification that
the consolidated institution intends to
apply for membership; and
(iii) The period of time during which
the Bank processes the application for
membership.
(5) Approval of membership. If the application of such a consolidated institution is approved, the consolidated institution shall become a member of
that Bank upon the purchase of the
amount of Bank stock required by section 6 of the Act (12 U.S.C. 1426). If a
Bank’s capital plan has not taken effect, the amount of stock that the consolidated institution is required to own
shall be as provided in § 925.20 and
§ 925.22. If the capital plan for the Bank
has taken effect, the amount of stock
that the consolidated institution is required to own shall be equal to the
minimum investment established by
the capital plan for that Bank.
(6) Disapproval of membership. If the
Bank disapproves the application for
membership of the consolidated institution, the Bank shall require the liquidation of any outstanding indebtedness owed by, and the settlement of all
other outstanding business transactions with, the former member, and
shall redeem or repurchase the Bank
stock owned by the former member in
accordance with § 925.29.
(c) Dividends on acquired Bank stock.
A consolidated institution shall be entitled to receive dividends on the Bank
stock that it acquires as a result of a
consolidation with a member in accordance with § 931.4(a) of this chapter.
(d) Stock transfers. With regard to any
transfer of Bank stock from a disappearing member to the surviving or
consolidated member, as appropriate,
for which the approval of the Finance
Board is required pursuant to section
6(f) of the Act (12 U.S.C. 1426(f)), as in
effect prior to November 12, 1999, such
transfer shall be deemed to be approved
by the Finance Board by compliance in

all applicable respects with the requirements of this section.
(The Office of Management and Budget has
approved the information collection contained in this section and assigned control
number 3069–0004 with an expiration date of
April 30, 2001)
[66 FR 8308, Jan. 30, 2001, as amended at 67
FR 12849, Mar. 20, 2002]

Subpart F—Withdrawal and
Removal From Membership
SOURCE: 58 FR 43542, Aug. 17, 1993, unless
otherwise noted. Redesignated at 61 FR 42542,
Aug. 16, 1996.

§ 925.26 Voluntary
membership.

withdrawal

(a) In general. (1) Any institution
may withdraw from membership by
providing to the Bank written notice of
its intent to withdraw from membership. A member that has so notified its
Bank shall be entitled to have continued access to the benefits of membership until the effective date of its withdrawal, but the Bank need not commit
to providing any further services, including advances, to a withdrawing
member that would mature or otherwise terminate subsequent to the effective date of the withdrawal. A member
may cancel its notice of withdrawal at
any time prior to its effective date by
providing a written cancellation notice
to the Bank. A Bank may impose a fee
on a member that cancels a notice of
withdrawal, provided that the fee or
the manner of its calculation is specified in the Bank’s capital plan.
(2) A Bank shall notify the Finance
Board within 10 calendar days of receipt of any notice of withdrawal or notice of cancellation of withdrawal from
membership.
(b) Effective date of withdrawal. The
membership of an institution that has
submitted a notice of withdrawal shall
terminate as of the date on which the
last of the applicable stock redemption
periods ends for the stock that the
member is required to hold, as of the
date that the notice of withdrawal is
submitted, under the terms of a Bank’s
capital plan as a condition of membership, unless the institution has cancelled its notice of withdrawal prior to
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the effective date of the termination of
its membership.
(c) Stock redemption periods. The receipt by a Bank of a notice of withdrawal shall commence the applicable
6-month and 5-year stock redemption
periods, respectively, for all of the
Class A and Class B stock held by that
member that is not already subject to
a pending request for redemption. In
the case of an institution the membership of which has been terminated as a
result of a merger or other consolidation into a nonmember or into a member of another Bank, the applicable
stock redemption periods for any stock
that is not subject to a pending notice
of redemption shall be deemed to commence on the date on which the charter of the former member is cancelled.
(d) Certification. No institution may
withdraw from membership unless, on
the date that the membership is to terminate, there is in effect a certification from the Finance Board that the
withdrawal of a member will not cause
the Bank System to fail to satisfy its
requirements under section 21B(f)(2)(C)
of the Act (12 U.S.C. 1441b(f)(2)(C)) to
contribute toward the interest payments owed on obligations issued by
the Resolution Funding Corporation.
(The Office of Management and Budget has
approved the information collection contained in this section and assigned control
number 3069–0004 with an expiration date of
April 30, 2001)
[66 FR 8309, Jan. 30, 2001, as amended at 66
FR 54107, Oct. 26, 2001; 67 FR 12849, Mar. 20,
2002]

§ 925.27 Involuntary termination of
membership.
(a) Grounds. The board of directors of
a Bank may terminate the membership
of any institution that:
(1) Fails to comply with any requirement of the Act, any regulation adopted by the Finance Board, or any requirement of the Bank’s capital plan;
(2) Becomes insolvent or otherwise
subject to the appointment of a conservator, receiver, or other legal custodian under federal or state law; or
(3) Would jeopardize the safety or
soundness of the Bank if it were to remain a member.
(b) Stock redemption periods. The applicable 6-month and 5-year stock re-

demption periods, respectively, for all
of the Class A and Class B stock owned
by a member and not already subject
to a pending request for redemption,
shall commence on the date that the
Bank terminates the institution’s
membership.
(c) Membership rights. An institution
whose membership is terminated involuntarily under this section shall cease
being a member as of the date on which
the board of directors of the Bank acts
to terminate the membership, and the
institution shall have no right to obtain any of the benefits of membership
after that date, but shall be entitled to
receive any dividends declared on its
stock until the stock is redeemed or repurchased by the Bank.
[66 FR 8309, Jan. 30, 2001, as amended at 66
FR 54107, Oct. 26, 2001]

Subpart G—Orderly Liquidation of
Advances and Redemption of
Stock
§ 925.29

Disposition of claims.

(a) In general. If an institution withdraws from membership or its membership is otherwise terminated, the Bank
shall determine an orderly manner for
liquidating all outstanding indebtedness owed by that member to the Bank
and for settling all other claims
against the member. After all such obligations and claims have been extinguished or settled, the Bank shall return to the member all collateral
pledged by the member to the Bank to
secure its obligations to the Bank.
(b) Bank stock. If an institution that
has withdrawn from membership or
that otherwise has had its membership
terminated remains indebted to the
Bank or has outstanding any business
transactions with the Bank after the
effective date of its termination of
membership, the Bank shall not redeem or repurchase any Bank stock
that is required to support the indebtedness or the business transactions
until after all such indebtedness and
business transactions have been extinguished or settled.
[66 FR 8310, Jan. 30, 2001]
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Subpart H—Reacquisition of
Membership
§ 925.30 Readmission to membership.
(a) In general. An institution that has
withdrawn from membership or otherwise has had its membership terminated and which has divested all of its
shares of Bank stock, may not be readmitted to membership in any Bank,
or acquire any capital stock of any
Bank, for a period of 5 years from the
date on which its membership terminated and it divested all of its shares of
Bank stock.
(b) Exceptions. An institution that
transfers membership between two
Banks without interruption shall not
be deemed to have withdrawn from
Bank membership or had its membership terminated. Any institution that
withdrew from Bank membership prior
to December 31, 1997, and for which the
5-year period has not expired, may
apply for membership in a Bank at any
time, subject to the approval of the Finance Board and the requirements of
this part 925.
[66 FR 8310, Jan. 30, 2001]

(e) Agrees to provide the Bank with
copies of reports of condition and operations required to be filed with the
member’s appropriate Federal banking
agency, if applicable, within 20 calendar days of filing, as well as copies of
any annual report of condition and operations required to be filed.
(The information collection requirements
contained in this section have been approved
where applicable by the Office of Management and Budget under control number 3069–
0004)
[58 FR 43542, Aug. 17, 1993; 58 FR 50837, Sept.
29, 1993; 58 FR 53023, Oct. 13, 1993. Redesignated and amended at 61 FR 42542, 42549, Aug.
16, 1996; 65 FR 8262, Feb. 18, 2000; 67 FR 12849,
Mar. 20, 2002]

Subpart J—Membership Insignia
§ 925.32 Official membership insignia.
Members may display the approved
insignia of membership on their documents, advertising and quarters, and
likewise use the words ‘‘Member Federal Home Loan Bank System.’’
[58 FR 43542, Aug. 17, 1993. Redesignated at 61
FR 42542, Aug. 16, 1996]

Subpart I—Bank Access to
Information

PART 926—FEDERAL HOME LOAN
BANK HOUSING ASSOCIATES

§ 925.31 Reports and examinations.
As a condition precedent to Bank
membership, each member:
(a) Consents to such examinations as
the Bank or the Finance Board may require for purposes of the Act;
(b) Agrees that reports of examinations by local, state or federal agencies
or institutions may be furnished by
such authorities to the Bank or the Finance Board upon request;
(c) Agrees to give the Bank or the appropriate Federal banking agency,
upon request, such information as the
Bank or the appropriate Federal banking agency may need to compile and
publish cost of funds indices and to
publish other reports or statistical
summaries pertaining to the activities
of Bank members;
(d) Agrees to provide the Bank with
calendar year-end financial data each
year, for purposes of making the calculation described in § 925.22(b)(1) of
this part; and

Sec.
926.1 Definitions.
926.2 Bank authority to make advances to
housing associates.
926.3 Housing associate eligibility requirements.
926.4 Satisfaction of eligibility requirements.
926.5 Housing associate application process.
926.6 Appeals.
AUTHORITY: 12 U.S.C. 1422b(a), 1430b.
SOURCE: 65 FR 44426, July 18, 2000, unless
otherwise noted.

§ 926.1 Definitions.
As used in this part:
Governmental agency means the governor, legislature, and any other component of a federal, state, local, tribal,
or Alaskan native village government
with authority to act for or on behalf
of that government.
State housing finance agency or SHFA
means:
(1) A public agency, authority, or
publicly sponsored corporation that
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serves as an instrumentality of any
state or political subdivision of any
state, and functions as a source of residential mortgage loan financing in
that state; or
(2) A legally established agency, authority, corporation, or organization
that serves as an instrumentality of
any Indian tribe, band, group, nation,
community, or Alaskan Native village
recognized by the United States or any
state, and functions as a source of residential mortgage loan financing for the
Indian or Alaskan Native community.
[65 FR 44426, July 18, 2000, as amended at 67
FR 12849, Mar. 20, 2002]

§ 926.2 Bank authority to make advances to housing associates.
Subject to the provisions of the Act
and part 950 of this chapter, a Bank
may make advances to an entity that
is not a member of the Bank if the
Bank has certified the entity as a housing associate under the provisions of
this part.
§ 926.3 Housing associate eligibility requirements.
(a) General. A Bank may certify as a
housing associate any applicant that
meets the following requirements, as
determined using the criteria set forth
in § 926.4:
(1) The applicant is approved under
title II of the National Housing Act (12
U.S.C. 1707, et seq.);
(2) The applicant is a chartered institution having succession;
(3) The applicant is subject to the inspection and supervision of some governmental agency;
(4) The principal activity of the applicant in the mortgage field consists
of lending its own funds; and
(5) The financial condition of the applicant is such that advances may be
safely made to it.
(b) State housing finance agencies. In
addition to meeting the requirements
in paragraph (a) of this section, any applicant seeking access to advances as a
SHFA pursuant to § 950.17(b)(2) of this
chapter shall provide evidence satisfactory to the Bank, such as a copy of, or
a citation to, the statutes and/or regulations describing the applicant’s
structure and responsibilities, that the

applicant is a state housing finance
agency as defined in § 926.1.
§ 926.4 Satisfaction
quirements.

of

eligibility

(a) HUD approval requirement. An applicant shall be deemed to meet the requirement in section 10b(a) of the Act
(12 U.S.C. 1430b(a)) and § 926.3(a)(1) that
it be approved under title II of the National Housing Act if it submits a current HUD Yearly Verification Report
or other documentation issued by HUD
stating that the Federal Housing Administration of HUD has approved the
applicant as a mortgagee.
(b) Charter requirement. An applicant
shall be deemed to meet the requirement in section 10b(a) of the Act and
§ 926.3(a)(2) that it be a chartered institution having succession if it provides
evidence satisfactory to the Bank, such
as a copy of, or a citation to, the statutes and/or regulations under which
the applicant was created, that:
(1) The applicant is a government
agency; or
(2) The applicant is chartered under
state, federal, local, tribal, or Alaskan
Native village law as a corporation or
other entity that has rights, characteristics, and powers under applicable law
similar to those granted a corporation.
(c) Inspection and supervision requirement. (1) An applicant shall be deemed
to meet the inspection and supervision
requirement in section 10b(a) of the
Act (12 U.S.C. 1430b(a)) and § 926.3(a)(3)
if it provides evidence satisfactory to
the Bank, such as a copy of, or a citation to, relevant statutes and/or regulations, that, pursuant to statute or
regulation, the applicant is subject to
the inspection and supervision of a federal, state, local, tribal, or Alaskan native village governmental agency.
(2) An applicant shall be deemed to
meet the inspection requirement if
there is a statutory or regulatory requirement that the applicant be audited or examined periodically by a
governmental agency or by an external
auditor.
(3) An applicant shall be deemed to
meet the supervision requirement if
the governmental agency has statutory
or regulatory authority to remove an
applicant’s officers or directors for
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cause or otherwise exercise enforcement or administrative control over
actions of the applicant.
(d) Mortgage activity requirement. An
applicant shall be deemed to meet the
mortgage activity requirement in section 10b(a) of the Act (12 U.S.C.
1430b(a)) and § 926.3(a)(4) if it provides
documentary evidence satisfactory to
the Bank, such as a financial statement or other financial documents
that include the applicant’s mortgage
loan assets and their funding liabilities, that it lends its own funds as its
principal activity in the mortgage
field. For purposes of this paragraph,
lending funds includes, but is not limited to, the purchase of whole mortgage loans. In the case of a federal,
state, local, tribal, or Alaskan Native
village government agency, appropriated funds shall be considered an applicant’s own funds. An applicant shall
be deemed to satisfy this requirement
notwithstanding that the majority of
its operations are unrelated to mortgage lending if its mortgage activity
conforms to this requirement. An applicant that acts principally as a
broker for others making mortgage
loans, or whose principal activity is to
make mortgage loans for the account
of others, does not meet this requirement.
(e) Financial condition requirement. An
applicant shall be deemed to meet the
financial condition requirement in
§ 926.3(a)(5) if the Bank determines that
advances may be safely made to the applicant. The applicant shall submit to
the Bank copies of its most recent regulatory audit or examination report, or
external audit report, and any other
documentary evidence, such as financial or other information, that the
Bank may require to make the determination.
(The Office of Management and Budget has
approved the information collection contained in this section and assigned control
number 3069–0005 with an expiration date of
November 30, 2002.)
[65 FR 44426, July 18, 2000, as amended at 67
FR 12849, Mar. 20, 2002]

§ 926.5 Housing associate application
process.
(a) Authority. The Banks are authorized to approve or deny all applications

for certification as a housing associate,
subject to the requirements of the Act
and this part. A Bank may delegate the
authority to approve applications for
certification as a housing associate
only to a committee of the Bank’s
board of directors, the Bank president,
or a senior officer who reports directly
to the Bank president other than an officer with responsibility for business
development.
(b) Application requirements. An applicant for certification as a housing associate shall submit an application that
satisfies the requirements of the Act
and this part to the Bank of the district in which the applicant’s principal
place of business, as determined in accordance with part 925 of this chapter,
is located.
(c) Bank decision process—(1) Action on
applications. A Bank shall approve or
deny an application for certification as
a housing associate within 60 calendar
days of the date the Bank deems the
application to be complete. A Bank
shall deem an application complete,
and so notify the applicant in writing,
when it has obtained all of the information required by this part and any
other information it deems necessary
to process the application. If a Bank
determines during the review process
that additional information is necessary to process the application, the
Bank may deem the application incomplete and stop the 60-day time period
by providing written notice to the applicant. When the Bank receives the
additional information, it shall again
deem the application complete, so notify the applicant in writing, and resume the 60-day time period where it
stopped.
(2) Decision on applications. The Bank
or a duly delegated committee of the
Bank’s board of directors, the Bank
president, or a senior officer who reports directly to the Bank president
other than an officer with responsibility for business development shall
approve, or the board of directors of a
Bank shall deny, each application for
certification as a housing associate by
a written decision resolution stating
the grounds for the decision. Within
three business days of a Bank’s decision on an application, the Bank shall
provide the applicant and the Finance
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Board with a copy of the Bank’s decision resolution.
(3) File. The Bank shall maintain a
certification file for each applicant for
at least three years after the date the
Bank decides whether to approve or
deny certification or the date the Finance Board resolves any appeal,
whichever is later. At a minimum, the
certification file shall include all documents submitted by the applicant or
otherwise obtained or generated by the
Bank concerning the applicant, all documents the Bank relied upon in making its determination regarding certification, including copies of statutes and
regulations, and the decision resolution.
(The Office of Management and Budget has
approved the information collection contained in this section and assigned control
number 3069–0005 with an expiration date of
November 30, 2002.)

§ 926.6 Appeals.
(a) General. Within 90 calendar days
of the date of a Bank’s decision to deny
an application for certification as a
housing associate, the applicant may
submit a written appeal to the Finance
Board that includes the Bank’s decision resolution and a statement of the
basis for the appeal with sufficient
facts, information, analysis, and expla-

nation to support the applicant’s position. Appeals shall be sent to the Federal Housing Finance Board, 1777 F
Street, NW, Washington, DC 20006, with
a copy to the Bank.
(b) Record for appeal. Upon receiving
a copy of an appeal, the Bank whose
action has been appealed shall provide
to the Finance Board a complete copy
of the applicant’s certification file
maintained
by
the
Bank
under
§ 926.5(c)(3). Until the Finance Board resolves the appeal, the Bank shall
promptly provide to the Finance Board
any relevant new materials it receives.
The Finance Board may request additional information or further supporting arguments from the applicant,
the Bank, or any other party that the
Finance Board deems appropriate.
(c) Deciding appeals. Within 90 calendar days of the date an applicant
files an appeal with the Finance Board,
the Finance Board shall consider the
record for appeal described in paragraph (b) of this section and resolve the
appeal based on the requirements of
the Act and this part.
(The Office of Management and Budget has
approved the information collection contained in this section and assigned control
number 3069–0005 with an expiration date of
November 30, 2002.)
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SUBCHAPTER E—FEDERAL HOME LOAN BANK RISK
MANAGEMENT AND CAPITAL STANDARDS
PART 930—DEFINITIONS APPLYING
TO RISK MANAGEMENT AND
CAPITAL REGULATIONS
AUTHORITY: 12 U.S.C. 1422a(a)(3), 1422b(a),
1426, 1440, 1443, 1446.

§ 930.1

Definitions.

As used in this subchapter:
Affiliated
counterparty
means
a
counterparty of a Bank that controls,
is controlled by or is under common
control with another counterparty of
the Bank. For the purposes of this definition only, direct or indirect ownership (including beneficial ownership) of
more than 50 percent of the voting securities or voting interests of an entity
constitutes control.
Certain drawdown means a legally
binding agreement that commits the
Bank to make an advance or acquire a
loan, at or by a specified future date.
Charges against the capital of the Bank
means an other than temporary decline
in the Bank’s total equity that causes
the value of total equity to fall below
the Bank’s aggregate capital stock
amount.
Class A stock means capital stock
issued by a Bank, including subclasses,
that has the characteristics specified
by § 931.1(a) of this subchapter.
Class B stock means capital stock
issued by a Bank, including subclasses,
that has the characteristics specified
by § 931.1(b) of this subchapter.
Contingency
liquidity
means
the
sources of cash a Bank may use to
meet its operational requirements
when its access to the capital markets
is impeded, and includes:
(1) Marketable assets with a maturity of one year or less;
(2) Self-liquidating assets with a maturity of seven days or less;
(3) Assets that are generally accepted
as collateral in the repurchase agreement market; and
(4) Irrevocable lines of credit from financial institutions rated not lower
than the second highest credit rating
category by an NRSRO.

Credit derivative contract means a derivative contract that transfers credit
risk.
Credit risk means the risk that the
market value, or estimated fair value
if market value is not available, of an
obligation will decline as a result of deterioration in creditworthiness.
Derivative contract means generally a
financial contract the value of which is
derived from the values of one or more
underlying assets, reference rates, or
indices of asset values, or credit-related events. Derivative contracts include interest rate, foreign exchange
rate, equity, precious metals, commodity, and credit contracts, and any
other instruments that pose similar
risks.
Excess stock means that amount of
capital stock of a Bank held by a member in excess of the minimum investment in Bank stock required by § 931.3
of this chapter.
Exchange rate contracts include crosscurrency interest-rate swaps, forward
foreign exchange rate contracts, currency options purchased, and any similar instruments that give rise to similar risks.
General allowance for losses means an
allowance established by a Bank in accordance with GAAP for losses, but
which does not include any amounts
held against specific assets of the
Bank.
Government Sponsored Enterprise, or
GSE, means a United States Government-sponsored agency or instrumentality originally established or chartered to serve public purposes specified
by the United States Congress, but
whose obligations are not obligations
of the United States and are not guaranteed by the United States.
Interest rate contracts include, single
currency interest-rate swaps, basis
swaps, forward rate agreements, interest-rate options, and any similar instrument that gives rise to similar
risks, including when-issued securities.
Investment grade means:
(1) A credit quality rating in one of
the four highest credit rating categories by an NRSRO and not below
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the fourth highest rating category by
any NRSRO; or
(2) If there is no credit quality rating
by an NRSRO, a determination by a
Bank that the issuer, asset or instrument is the credit equivalent of investment grade using credit rating standards available from an NRSRO or other
similar standards.
Market risk means the risk that the
market value, or estimated fair value
if market value is not available, of a
Bank’s portfolio will decline as a result
of changes in interest rates, foreign exchange rates, equity and commodity
prices.
Marketable means, with respect to an
asset, that the asset can be sold with
reasonable promptness at a price that
corresponds reasonably to its fair
value.
Market value at risk is the loss in the
market value of a Bank’s portfolio
measured from a base line case, where
the loss is estimated in accordance
with § 932.5 of this chapter.
Minimum investment means the minimum amount of Class A and/or Class B
stock that a member is required to own
in order to be a member of a Bank and
in order to obtain advances and to engage in other business activities with
the Bank in accordance with § 931.3 of
this chapter.
Operations risk means the risk of an
unexpected loss to a Bank resulting
from human error, fraud, unenforceability of legal contracts, or deficiencies in internal controls or information systems.
Permanent capital means the retained
earnings of a Bank, determined in accordance with GAAP, plus the amount
paid-in for the Bank’s Class B stock.
Redeem or Redemption means the acquisition by a Bank of its outstanding
Class A or Class B stock at par value
following the expiration of the sixmonth or five-year statutory redemption period, respectively, for the stock.
Regulatory risk-based capital requirement means the amount of permanent
capital that a Bank is required to
maintain in accordance with § 932.3 of
this chapter.
Regulatory total capital requirement
means the amount of total capital that
a Bank is required to maintain in accordance with § 932.2 of this chapter.

Repurchase means the acquisition by
a Bank of excess stock prior to the expiration of the six-month or five-year
statutory redemption period for the
stock.
Repurchase agreement means an agreement between a seller and a buyer
whereby the seller agrees to repurchase
a security or similar securities at an
agreed upon price, with or without a
stated time for repurchase.
Sales of federal funds subject to a continuing contract means an overnight
federal funds loan that is automatically renewed each day unless terminated by either the lender or the borrower.
Total assets means the total assets of
a Bank, as determined in accordance
with GAAP.
Total capital of a Bank means the
sum of permanent capital, the amounts
paid-in for Class A stock, the amount
of any general allowance for losses, and
the amount of other instruments identified in a Bank’s capital plan that the
Finance Board has determined to be
available to absorb losses incurred by
such Bank.
Walkaway clause means a provision in
a bilateral netting contract that permits a nondefaulting counterparty to
make a lower payment than it would
make otherwise under the bilateral
netting contract, or no payment at all,
to a defaulter or the estate of a defaulter, even if the defaulter or the estate of the defaulter is a net creditor
under the bilateral netting contract.
[66 FR 8310, Jan. 30, 2001, as amended at 66
FR 54107, Oct. 26, 2001; 66 FR 66728, Dec. 27,
2001; 67 FR 12849, Mar. 20, 2002]
EFFECTIVE DATE NOTE: At 66 FR 66728, Dec.
27, 2001, § 930.1 was amended by revising the
definition of Affiliated counterparty, and adding, the definition for Sales of federal funds
subject to a continuing contract, effective
March 27, 2002. For the convenience of the
user the revised and added text is set forth
as follows:
§ 930.1

*

Definitions.

*

*

*
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purposes of this definition only, direct or indirect ownership (including beneficial ownership) of more than 50 percent of the voting
securities or voting interests of an entity
constitutes control.

*

*

*

*

*

Sales of federal funds subject to a continuing
contract means an overnight federal funds
loan that is automatically renewed each day
unless terminated by either the lender or the
borrower.

*

*

*

*

*

PART 931—FEDERAL HOME LOAN
BANK CAPITAL STOCK
Sec.
931.1 Classes of capital stock.
931.2 Issuance of capital stock.
931.3 Minimum investment in capital stock.
931.4 Dividends.
931.5 Liquidation, merger, or consolidation.
931.6 Transfer of capital stock.
931.7 Redemption and repurchase of capital
stock.
931.8 Other restrictions on the repurchase
or redemption of Bank stock.
931.9 Transition provision.
AUTHORITY: 12 U.S.C. 1422a(a)(3), 1422b(a),
1426, 1440, 1443, 1446.
SOURCE: 66 FR 8310, Jan. 30, 2001, unless
otherwise noted.

§ 931.1 Classes of capital stock.
The authorized capital stock of a
Bank shall consist of the following instruments:
(a) Class A stock, which shall:
(1) Have a par value as determined by
the board of directors of the Bank and
stated in the Bank’s capital plan;
(2) Be issued, redeemed, and repurchased only at its stated par value; and
(3) Be redeemable in cash only on sixmonths written notice to the Bank.
(b) Class B stock, which shall:
(1) Have a par value as determined by
the board of directors of the Bank and
stated in the Bank’s capital plan;
(2) Be issued, redeemed, and repurchased only at its stated par value;
(3) Be redeemable in cash only on
five-years written notice to the Bank;
and
(4) Confer an ownership interest in
the retained earnings, surplus, undivided profits, and equity reserves of the
Bank; and

(c) Any one or more subclasses of
Class A or Class B stock, each of which
may have different rights, terms, conditions, or preferences as may be authorized in the Bank’s capital plan,
provided, however, that each subclass
of stock shall have all of the characteristics of its respective class, as specified in paragraph (a) or (b) of this section.
§ 931.2

Issuance of capital stock.

(a) In general. A Bank may issue either one or both classes of its capital
stock (including subclasses), as authorized by § 931.1, and shall not issue any
other class of capital stock. A Bank
shall issue its stock only to its members and only in book-entry form, and
the Bank shall act as its own transfer
agent. All capital stock shall be issued
in accordance with the Bank’s capital
plan.
(b) Initial issuance. In connection
with the initial issuance of its Class A
and/or Class B stock (or any subclass of
either), a Bank may issue such stock in
exchange for its existing stock,
through a conversion of its existing
stock, or through any other fair and
equitable transaction or method of distribution. As part of its initial stock
issuance transaction, a Bank may distribute any portion of its then-existing
unrestricted retained earnings as
shares of Class B stock.
§ 931.3 Minimum investment in capital
stock.
(a) A Bank shall require each member to maintain a minimum investment in the capital stock of the Bank,
both as a condition to becoming and remaining a member of the Bank and as
a condition to transacting business
with the Bank or obtaining advances
and other services from the Bank. The
amount of the required minimum investment shall be determined in accordance with the Bank’s capital plan
and shall be sufficient to ensure that
the Bank remains in compliance with
its minimum capital requirements. A
Bank shall require each member to
maintain its minimum investment for
as long as the institution remains a
member of the Bank and for as long as
the member engages in any activity
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with the Bank against which the Bank
is required to maintain capital.
(b) A Bank may establish the minimum investment required of each
member as a percentage of the total assets of the member, as a percentage of
the advances outstanding to the member, as a percentage of any other business activity conducted with the member, on any other basis that is approved
by the Finance Board, or any combination thereof.
(c) A Bank may require each member
to satisfy the minimum investment requirement through the purchase of either Class A or Class B stock, or
through the purchase of one or more
combinations of Class A and Class B
stock that have been authorized by the
board of directors of the Bank in its
capital plan. A Bank, in its discretion,
may establish a lower minimum investment for members that invest in Class
B stock than is required for members
that invest in Class A stock, provided
that such reduced investment provides
sufficient capital for the Bank to remain in compliance with its minimum
capital requirements.
(d) Each member of a Bank shall at
all times maintain an investment in
the capital stock of the Bank in an
amount that is sufficient to satisfy the
minimum investment required for that
member in accordance with the Bank’s
capital plan.
(The Office of Management and Budget has
approved the information collection contained in this section and assigned control
number 3069–0059 with an expiration date of
November 30, 2003)

§ 931.4 Dividends.
(a) In general. A Bank may pay dividends on Class A or Class B stock, including any subclasses of such stock,
only out of previously retained earnings or current net earnings, and shall
declare and pay dividends only as provided by its capital plan. The capital
plan may establish different dividend
rates or preferences for each class or
subclass of stock, which may include a
dividend that tracks the economic performance of certain Bank assets, such
as Acquired Member Assets. A member,
including a member that has provided
the Bank with a notice of intent to
withdraw from membership or one

whose membership is otherwise terminated, shall be entitled to receive any
dividends that a Bank declares on its
capital stock while the member owns
the stock.
(b) Limitation on payment of dividends.
In no event shall a Bank declare or pay
any dividend on its capital stock if
after doing so the Bank would fail to
meet any of its minimum capital requirements, nor shall a Bank that is
not in compliance with any of its minimum capital requirements declare or
pay any dividend on its capital stock.
[66 FR 8310, Jan. 30, 2001, as amended at 66
FR 54108, Oct. 26, 2001]

§ 931.5 Liquidation, merger, or consolidation.
The respective rights of the Class A
and Class B stockholders, in the event
that the Bank is liquidated, or is
merged or otherwise consolidated with
another Bank, shall be determined in
accordance with the capital plan of the
Bank.
§ 931.6

Transfer of capital stock.

A Bank in its capital plan may allow
a member to transfer any excess capital stock of the Bank to another member of that Bank or to an institution
that has been approved for membership
in that Bank and that has satisfied all
conditions for becoming a member,
other than the purchase of the minimum amount of Bank stock that it is
required to hold as a condition of membership. Any such stock transfers shall
be at par value and shall be effective
upon being recorded on the appropriate
books and records of the Bank. The
Bank may, in its capital plan, require a
member to receive the approval of the
Bank before a transfer of the Bank’s
stock, as allowed under this section, is
completed.
[66 FR 8310, Jan. 30, 2001, as amended at 66
FR 54108, Oct. 26, 2001]

§ 931.7 Redemption and repurchase of
capital stock.
(a) Redemption. A member may have
its capital stock in a Bank redeemed
by providing written notice to the
Bank in accordance with this section.
For Class A stock, a member shall provide six-months written notice, and for
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Class B stock a member shall provide
five-years written notice. The notice
shall indicate the number of shares of
Bank stock that are to be redeemed,
and a member shall not have more
than one notice of redemption outstanding at one time for the same
shares of Bank stock. A member may
cancel a notice of redemption by so informing the Bank in writing, and the
Bank may impose a fee (to be specified
in its capital plan) on any member that
cancels a pending notice of redemption.
At the expiration of the applicable notice period, the Bank shall pay the
stated par value of that stock to the
member in cash. A request by a member (whose membership has not been
terminated) to redeem specific shares
of stock shall automatically be cancelled if the Bank is prevented from redeeming the member’s stock by paragraph (c) of this section within five
business days from the end of the expiration of the applicable redemption notice period because the member would
fail to maintain its minimum investment in the stock of the Bank after
such redemption. The automatic cancellation of a member’s redemption request shall have the same effect as if
the member had cancelled its notice to
redeem stock prior to the end of the redemption notice period, and a Bank
may impose a fee (to be specified in its
capital plan) for automatic cancellation of a redemption request. A Bank
shall not be obligated to redeem its
capital stock other than in accordance
with this paragraph.
(b) Repurchase. A Bank, in its discretion and without regard to the applicable redemption periods, may repurchase from a member any outstanding
Class A or Class B capital stock that is
in excess of the amount of that class of
Bank stock that the member is required to hold as a minimum investment, in accordance with the capital
plan of that Bank. A Bank undertaking
such a stock repurchase at its own initiative shall provide the member with
reasonable notice prior to repurchasing
any excess stock, with the period of
such notice to be specified in the
Bank’s capital plan, and shall pay the
stated par value of that stock to the
member in cash. For purposes of this
section, any Bank stock owned by a

member shall be considered to be excess stock if the member is not required to hold such stock either as a
condition of remaining a member of
the Bank or as a condition of obtaining
advances or transacting other business
with the Bank. A member’s submission
of a notice of intent to withdraw from
membership, or its termination of
membership in any other manner, shall
not, in and of itself, cause any Bank
stock to be deemed excess stock for
purposes of this section.
(c) Limitation. In no event may a
Bank redeem or repurchase any stock
if, following the redemption or repurchase, the Bank would fail to meet any
minimum capital requirement, or if
the member would fail to maintain its
minimum investment in the stock of
the Bank, as required by § 931.3.
(The Office of Management and Budget has
approved the information collection contained in this section and assigned control
number 3069–0004 with an expiration date of
April 30, 2001)
[66 FR 8310, Jan. 30, 2001, as amended at 66
FR 54108, Oct. 26, 2001]

§ 931.8 Other restrictions on the repurchase or redemption of Bank stock.
(a) Capital impairment. A Bank may
not redeem or repurchase any capital
stock without the prior written approval of the Finance Board if the Finance Board or the board of directors
of the Bank has determined that the
Bank has incurred or is likely to incur
losses that result in or are likely to result in charges against the capital of
the Bank. This prohibition shall apply
even if a Bank is in compliance with its
minimum capital requirements, and
shall remain in effect for however long
the Bank continues to incur such
charges or until the Finance Board determines that such charges are not expected to continue.
(b) Bank discretion to suspend redemption. A Bank, upon the approval of its
board of directors, or of a subcommittee thereof, may suspend redemption of stock if the Bank reasonably believes that continued redemption of stock would cause the Bank to
fail to meet its minimum capital requirements as set forth in §§ 932.2 or
932.3 of this chapter, would prevent the
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Bank from maintaining adequate capital against a potential risk that may
not be adequately reflected in its minimum capital requirements, or would
otherwise prevent the Bank from operating in a safe and sound manner. A
Bank shall notify the Finance Board in
writing within two business days of the
date of the decision to suspend the redemption of stock, informing the Finance Board of the reasons for the suspension and of the Bank’s strategies
and time frames for addressing the conditions that led to the suspension. The
Finance Board may require the Bank
to re-institute the redemption of member stock. A Bank shall not repurchase
any stock without the written permission of the Finance Board during any
period in which the Bank has suspended redemption of stock under this
paragraph.
[66 FR 8310, Jan. 30, 2001, as amended at 66
FR 54108, Oct. 26, 2001]

§ 931.9 Transition provision.
(a) In general. Each Bank shall comply with the minimum leverage and
risk-based capital requirements specified in § 932.2 and § 932.3 of this chapter,
respectively, and each member shall
comply with the minimum investment
established in the capital plan, as of
the effective date of that Bank’s capital plan. The effective date of a Bank’s
capital plan shall be the date on which
the Bank first issues any Class A or
Class B stock. Prior to the effective
date, the issuance and retention of
Bank stock shall be as provided in
§ 925.20 and § 925.22 of this chapter.
(b) Transition period. (1) Bank transition. A Bank that will not be in compliance with the minimum leverage and
risk-based capital requirements specified in § 932.2 and § 932.3 of this chapter
as of the effective date of its capital
plan shall maintain compliance with
the leverage limit requirements in
§ 966.3(a) of this chapter and shall include in its capital plan a description
of the steps that the Bank will take to
achieve compliance with the minimum
capital requirements specified in § 932.2
and § 932.3 of this chapter. The period of
time for compliance with the minimum
capital requirements shall be stated in
the plan and shall not exceed three
years from the effective date of the

capital plan. When the Bank has
achieved compliance with the leverage
requirement of § 932.2 of this chapter,
the leverage limit requirements of
§ 966.3(a) of this chapter shall cease to
apply to that Bank.
(2) Member transition. (i) Existing members. A Bank’s capital plan shall require any institution that was a member on November 12, 1999, and whose investment in Bank stock as of the effective date of the capital plan will be less
than the minimum investment required by the plan, to comply with the
minimum investment by a date specified in the Bank’s capital plan. The
length of the transition period shall be
specified in the capital plan and shall
not exceed three years. The capital
plan shall describe the actions that the
existing members are required to take
to achieve compliance with the minimum investment, and may require
such members to purchase additional
Bank stock periodically over the
course of the transition period.
(ii) New members. A Bank’s capital
plan shall require any institution that
became a member after November 12,
1999, but prior to the effective date of
the capital plan, to comply with the
minimum investment specified in the
Bank’s capital plan as of the effective
date of the plan. A Bank’s capital plan
shall require any institution that becomes a member after the effective
date of the capital plan, to comply
with the minimum investment upon
becoming a member.
(3) New business. A Bank’s capital
plan shall require any member that obtains an advance or other services from
the Bank, or that initiates any other
business activity with the Bank
against which the Bank is required to
hold capital, after the effective date of
the capital plan to comply with the
minimum investment specified in the
Bank’s capital plan for such advance,
services, or activity at the time the
transaction occurs.

PART 932—FEDERAL HOME LOAN
BANK CAPITAL REQUIREMENTS
Sec.
932.1
932.2
932.3

Risk management.
Total capital requirement.
Risk-based capital requirement.

130

VerDate Dec<13>2002

05:41 Jan 20, 2003

Jkt 200039

PO 00000

Frm 00130

Fmt 8010

Sfmt 8010

Y:\SGML\200039T.XXX

200039T

Federal Housing Finance Board

§ 932.4

932.4 Credit risk capital requirement.
932.5 Market risk capital requirement.
932.6 Operations risk capital requirement.
932.7 Reporting requirements.
932.8 Minimum liquidity requirements.
932.9 Limits on unsecured extensions of
credit to one counterparty or affiliated
counterparties; reporting requirements
for total extensions of credit to one
counterparty
or
affiliated
counterparties.
AUTHORITY: 12 U.S.C. 1422a(a)(3), 1422b(a),
1426, 1440, 1443, 1446.
SOURCE: 66 FR 8310, Jan. 30, 2001, unless
otherwise noted.

§ 932.1 Risk management.
Before its new capital plan may take
effect, each Bank shall obtain the approval of the Finance Board for the internal market risk model or the internal cash flow model used to calculate
the market risk component of its riskbased capital requirement, and for the
risk assessment procedures and controls (whether established as part of its
risk management policy or otherwise)
to be used to manage its credit, market, and operations risks.
§ 932.2 Total capital requirement.
(a) Each Bank shall maintain at all
times:
(1) Total capital in an amount at
least equal to 4.0 percent of the Bank’s
total assets; and
(2) A leverage ratio of total capital to
total assets of at least 5.0 percent of
the Bank’s total assets. For purposes of
determining the leverage ratio, total
capital shall be computed by multiplying the Bank’s permanent capital
by 1.5 and adding to this product all
other components of total capital.
(b) For reasons of safety and soundness, the Finance Board may require
an individual Bank to have and maintain a greater amount of total capital
than mandated by paragraph (a)(1) of
this section.
§ 932.3 Risk-based capital requirement.
(a) Each Bank shall maintain at all
times permanent capital in an amount
at least equal to the sum of its credit
risk capital requirement, its market
risk capital requirement, and its operations risk capital requirement, calculated in accordance with §§ 932.4, 932.5
and 932.6, respectively.

(b) For reasons of safety and soundness, the Finance Board may require
an individual Bank to have and maintain a greater amount of permanent
capital than required by paragraph (a)
of this section.
§ 932.4 Credit risk capital requirement.
(a) General requirement. Each Bank’s
credit risk capital requirement shall be
equal to the sum of the Bank’s credit
risk capital charges for all assets, offbalance sheet items and derivative contracts.
(b) Credit risk capital charge for assets.
Except as provided in paragraph (i) of
this section, each Bank’s credit risk
capital charge for an asset shall be
equal to the book value of the asset
multiplied by the credit risk percentage requirement assigned to that asset
pursuant to paragraph (e)(2) of this section.
(c) Credit risk capital charge for off-balance sheet items. Each Bank’s credit
risk capital charge for an off-balance
sheet item shall be equal to the credit
equivalent amount of such item, as determined pursuant to paragraph (f) of
this section multiplied by the credit
risk percentage requirement assigned
to that item pursuant to paragraph
(e)(2) of this section, except that the
credit risk percentage requirement applied to the credit equivalent amount
for a stand-by letter of credit shall be
that for an advance with the same remaining maturity as that stand-by letter of credit.
(d) Credit risk capital charge for derivative contracts. (1) Derivative contracts
with non-member counterparties. Except
as provided in paragraph (j) of this section, each Bank’s credit risk capital
charge for a specific derivative contract entered into between a Bank and
a non-member institution shall equal
the sum of :
(i) The current credit exposure for
the derivative contract, calculated in
accordance with paragraph (g) or (h) of
this section, as applicable, multiplied
by the credit risk percentage requirement assigned to that derivative contract pursuant to paragraph (e)(2) of
this section, provided that:
(A) The remaining maturity of the
derivative contract shall be deemed to
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be less than one year for the purpose of
applying Table 1.1 or 1.3 of this part;
and
(B) Any collateral held against an exposure from the derivative contract
shall be applied to reduce the portion
of the credit risk capital charge corresponding to the current credit exposure in accordance with the requirements of paragraph (e)(2)(ii)(B) of this
section; plus
(ii) The potential future credit exposure for the derivative contract calculated in accordance with paragraph
(g) or (h) of this section, as applicable,
multiplied by the credit risk percentage requirement assigned to that derivative contract pursuant to paragraph
(e)(2) of this section, where the actual
remaining maturity of the derivative
contract is used to apply Table 1.1 or
Table 1.3 of this part.
(2) Derivative contracts with a member.
Except as provided in paragraph (j) of
this section, the credit risk capital
charge for any derivative contract entered into between a Bank and one of
its member institutions shall be calculated in accordance with paragraph
(d)(1) of this section. However, the
credit risk percentage requirements
used in the calculations shall be found
in Table 1.1 of this part, which sets
forth the credit risk percentage requirements for advances.
(e) Determination of credit risk percentage requirements—(1) Finance Board determination of credit risk percentage requirements. The Finance Board shall determine, and update periodically, the
credit risk percentage requirements set
forth in Tables 1.1 through 1.4 of this
part applicable to a Bank’s assets, offbalance sheet items, and derivative
contracts.
(2) Bank determination of credit risk
percentage requirements. (i) Each Bank
shall determine the credit risk percentage requirement applicable to each
asset, each off-balance sheet item and
each derivative contract by identifying
the category set forth in Table 1.1,

Table 1.2, Table 1.3 or Table 1.4 of this
part to which the asset, item or derivative belongs, given, if applicable, its
demonstrated credit rating and remaining maturity (as determined in
accordance with paragraphs (e)(2)(ii)
and (e)(2)(iii) of this section). The applicable credit risk percentage requirement for an asset, off-balance sheet
item or derivative contract shall be
used to calculate the credit risk capital charge for such asset, item, or derivative contract in accordance with
paragraphs (b), (c) or (d) of this section
respectively. The relevant categories
and credit risk percentage requirements are provided in the following Tables 1.1 through 1.4 of this part:
TABLE 1.1.—REQUIREMENT FOR ADVANCES
Percentage
applicable
to advances

Type of advances
Advances with:
Remaining maturity
Remaining maturity
Remaining maturity
Remaining maturity

<= 4 years .....................
> 4 years to 7 years ......
> 7 years to 10 years ....
> 10 years .....................

0.07
0.20
0.30
0.35

TABLE 1.2.—REQUIREMENT FOR RATED
RESIDENTIAL MORTGAGE ASSETS
Percentage
applicable
to residential mortgage assets

Type of residential mortgage asset

Highest Investment Grade .................................
Second Highest Investment Grade ...................
Third Highest Investment Grade .......................
Fourth Highest Investment Grade .....................
If Downgraded to Below Investment Grade
After Acquisition By Bank:
Highest Below Investment Grade ..................
Second Highest Below Investment Grade .....
All Other Below Investment Grade ................
Subordinated Classes of Mortgage Assets:
Highest Investment Grade .............................
Second Highest Investment Grade ................
Third Highest Investment Grade ....................
Fourth Highest Investment Grade .................
If Downgraded to Below Investment Grade
After Acquisition By Bank:
Highest Below Investment Grade ..................
Second Highest Below Investment Grade .....
All Other Below Investment Grade ................
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TABLE 1.3.—REQUIREMENT FOR RATED ASSETS OR RATED ITEMS OTHER THAN ADVANCES OR
RESIDENTIAL MORTGAGE ASSETS
[Based on remaining maturity]
Applicable percentage
™ 1 year
U.S. Government Securities .........................................
Highest Investment Grade ............................................
Second Highest Investment Grade ...............................
Third Highest Investment Grade ...................................
Fourth Highest Investment Grade .................................
If Downgraded Below Investment Grade After Acquisition by Bank:
Highest Below Investment Grade ..........................
Second Highest Below Investment Grade .............
All Other .................................................................

>7 yrs to 10
yrs

0.00
0.90
1.00
1.60
4.45

0.00
1.40
1.45
2.05
5.50

0.00
2.20
2.30
2.95
7.05

10.00
26.00
100.00

13.00
34.00
100.00

13.00
34.00
100.00

13.00
34.00
100.00

13.00
34.00
100.00

0.00
8.00
8.00

(ii) When determining the applicable
credit risk percentage requirement
from Tables 1.2 or 1.3 of this part, each
Bank shall apply the following criteria:
(A) For assets or items that are rated
directly by an NRSRO, the credit rating shall be the NRSRO’s credit rating
for the asset or item as determined in
accordance with paragraph (e)(2)(iii) of
this section.
(B) When using Table 1.3 of this part,
for an asset, off-balance sheet item, or
derivative contract that is not rated
directly by an NRSRO, but for which
an NRSRO rating has been assigned to
any
corresponding
obligor
counterparty, third party guarantor, or
collateral backing the asset, item, or
derivative, the credit rating that shall
apply to the asset, item, or derivative,
or portion of the asset, item, or derivative so guaranteed or collateralized,
shall be the credit rating corresponding
to such obligor counterparty, third
party guarantor, or underlying collateral, as determined in accordance with
paragraph (e)(2)(iii) of this section. If
there
are
multiple
obligor
counterparties, third party guarantors,
or collateral instruments backing an
asset, item, or derivative not rated directly by an NRSRO, or any specific
portion thereof, then the credit rating
that shall apply to that asset, item, or
derivative or specific portion thereof,

shall be the highest credit rating
among such obligor counterparties,
third party guarantors, or collateral
instruments, as determined in accordance with paragraph (e)(2)(iii) of this
section. Assets, items or derivatives
shall be deemed to be backed by collateral for purposes of this paragraph if
the collateral is:
(1) Actually held by the Bank or an
independent, third-party custodian, or,
if permitted under the Bank’s collateral agreement with such party, by the
Bank’s member or an affiliate of that
member where the term ‘‘affiliate’’ has
the same meaning as in § 950.1 of this
chapter;
(2) Legally available to absorb losses;
(3) Of a readily determinable value at
which it can be liquidated by the Bank;
(4) Held in accordance with the provisions of the Bank’s member products
policy established pursuant to § 917.4 of
this chapter; and
(5) Subject to an appropriate discount to protect against price decline
during the holding period, as well as
the costs likely to be incurred in the
liquidation of the collateral.
(C) When using Table 1.3 of this part,
for an asset with a short-term credit
rating from a given NRSRO, the credit
risk percentage requirement shall be
based on the remaining maturity of the
asset and the long-term credit rating
provided for the issuer of the asset by
the same NRSRO. Should the issuer of
the short-term asset not have a longterm credit rating, the long-term
equivalent rating shall be determined
as follows:
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2.50
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(1) The highest short-term credit rating shall be equivalent to the third
highest long-term rating;
(2) The second highest short-term
rating shall be equivalent to the fourth
highest long-term rating;
(3) The third highest short-term rating shall be equivalent to the fourth
highest long-term rating; and
(4) If the short-term rating is downgraded to below investment grade after
acquisition by the Bank, the shortterm rating shall be equivalent to the
second highest below investment grade
long-term rating.
(D) For residential mortgage assets
and other assets or items, or relevant
portion of an asset or item, that do not
meet the requirements of paragraphs
(e)(2)(ii)(A), (e)(2)(ii)(B) or (e)(2)(ii)(C)
of this section, and are not identified
in Tables 1.1 or Table 1.4 of this part,
each Bank shall determine its own
credit rating for such assets or items,
or relevant portion thereof, using credit rating standards available from an
NRSRO or other similar standards.
This credit rating, as determined by
the Bank, shall be used to identify the
applicable credit risk percentage requirement under Table 1.2 of this part
for residential mortgage assets, or
under Table 1.3 of this part for all
other assets or items.
(E) The credit risk percentage requirement for mortgage assets that are
acquired member assets described in
§ 955.2 of this chapter shall be assigned
from Table 1.2 of this part based on the
rating of those assets after taking into
account any credit enhancement required by § 955.3 of this chapter. Should
a Bank further enhance a pool of loans
through the purchase of insurance or
by some other means, the credit risk
percentage requirement shall be based
on the rating of such pool after the
supplemental credit enhancement, except that the Finance Board retains
the right to adjust the credit capital
charge to account for any deficiencies
with the supplemental enhancement on
a case-by-case basis.
(iii) In determining the credit ratings
under
paragraph
(e)(2)(ii)(A),
(e)(2)(ii)(B) and (e)(2)(ii)(C) of this section, each Bank shall apply the following criteria:

(A) The most recent credit rating
from a given NRSRO shall be considered. If only one NRSRO has rated an
asset or item, that NRSRO’s rating
shall be used. If an asset or item has
received credit ratings from more than
one NRSRO, the lowest credit rating
from among those NRSROs shall be
used.
(B) Where a credit rating has a modifier (e.g., A–1+ for short-term ratings
and A+ or A¥ for long-term ratings)
the credit rating is deemed to be the
credit rating without the modifier (e.g.,
A–1+ = A–1 and A+ or A–= A);
(f) Calculation of credit equivalent
amount for off-balance sheet items. (1)
General requirement. The credit equivalent amount for an off-balance sheet
item shall be determined by a Finance
Board approved model or shall be equal
to the face amount of the instrument
multiplied by the credit conversion
factor assigned to such risk category of
instruments, subject to the exceptions
in paragraph (f)(2) of this section, provided in the following Table 2 of this
part:
TABLE 2—CREDIT CONVERSION FACTORS
FOR OFF-BALANCE SHEET ITEMS
Credit conversion factor
(In percent)

Instrument
Asset sales with recourse where the credit
risk remains with the Bank ........................
Commitments to make advances subject to
certain drawdown.
Commitments to acquire loans subject to
certain drawdown.
Standby letters of credit ................................
Other commitments with original maturity of
over one year.
Other commitments with original maturity of
one year or less .........................................
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(2) Exceptions. The credit conversion
factor shall be zero for Other Commitments With Original Maturity of Over
One Year and Other Commitments
With Original Maturity of One Year or
Less, for which credit conversion factors of 50 percent or 20 percent would
otherwise apply, that are unconditionally cancelable, or that effectively provide for automatic cancellation, due to
the deterioration in a borrower’s creditworthiness, at any time by the Bank
without prior notice.
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(g) Calculation of current and potential
future credit exposures for single derivative contracts. (1) Current credit exposure.
The current credit exposure for a derivative contract that is not subject to a
qualifying bilateral netting contract
described in paragraph (h)(3) of this
section shall be:
(i) If the mark-to-market value of
the contract is positive, the mark-tomarket value of the contract; or
(ii) If the mark-to-market value of
the contract is zero or negative, zero.
(2) Potential future credit exposure. (i)
The potential future credit exposure

for a single derivative contract, including a derivative contract with a negative mark-to-market value, shall be
calculated using an internal model approved by the Finance Board or, in the
alternative, by multiplying the effective notional amount of the derivative
contract by one of the assigned credit
conversion factors, modified as may be
required by paragraph (g)(2)(ii) of this
section, for the appropriate category as
provided in the following Table 3 of
this part:

TABLE 3.—CREDIT CONVERSION FACTORS FOR POTENTIAL FUTURE CREDIT EXPOSURE DERIVATIVE
CONTRACTS
[In percent]
Residual maturity

Interest rate

One year or less .......................................................
Over 1 year to five years ..........................................
Over five years ..........................................................

Foreign
exchange
and gold

0
.5
1.5

(ii) In applying the credit conversion
factors in Table 3 of this part the following modifications shall be made:
(A) For derivative contracts with
multiple exchanges of principal, the
conversion factors are multiplied by
the number of remaining payments in
the derivative contract; and
(B) For derivative contracts that
automatically reset to zero value following a payment, the residual maturity equals the time until the next payment; however, interest rate contracts
with remaining maturities of greater
than one year shall be subject to a
minimum conversion factor of 0.5 percent.
(iii) If a Bank uses an internal model
to determine the potential future credit exposure for a particular type of derivative contract, the Bank shall use
the same model for all other similar
types of contracts. However, the Bank
may use an internal model for one type
of derivative contract and Table 3 of
this part for another type of derivative
contract.
(iv) Forwards, swaps, purchased options and similar derivative contracts
not included in the Interest Rate, Foreign Exchange and Gold, Equity, or
Precious Metals Except Gold cat-

1
5
7.5

Precious
metals except gold

Equity
6
8
10

Other commodities

7
7
8

egories shall be treated as other commodities contracts when determining
potential future credit exposures using
Table 3 of this part.
(v) If a Bank uses Table 3 of this part
to determine the potential future credit exposures for credit derivative contracts, the credit conversion factors
provided in Table 3 for equity contracts
shall also apply to the credit derivative
contracts entered into with investment
grade
counterparties.
If
the
counterparty is downgraded to below
investment grade, the credit conversion factor provided in Table 3 of this
part for other commodity contracts
shall apply.
(h) Calculation of current and potential
future credit exposures for multiple derivative contracts subject to a qualifying bilateral netting contract—(1) Current
credit exposure. The current credit exposure for multiple derivative contracts
executed
with
a
single
counterparty and subject to a qualifying bilateral netting contract described in paragraph (h)(3) of this section, shall be calculated on a net basis
and shall equal:
(i) The net sum of all positive and
negative mark-to-market values of the
individual derivative contracts subject
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to a qualifying bilateral netting contract, if the net sum of the mark-tomarket values is positive; or
(ii) Zero, if the net sum of the markto-market values is zero or negative.
(2) Potential future credit exposure. The
potential future credit exposure for
each individual derivative contract
from among a group of derivative contracts that are executed with a single
counterparty and subject to a qualifying bilateral netting contract described in paragraph (h)(3) of this section shall be calculated as follows:
Anet = 0.4 × Agross + (0.6 × NGR × Agross),
where:
(i) Anet is the potential future credit
exposure for an individual derivative
contract subject to the qualifying bilateral netting contract;
(ii) Agross is the gross potential future
credit exposure, i.e., the potential future credit exposure for the individual
derivative contract, calculated in accordance with paragraph (g)(2) of this
section but without regard to the fact
that the contract is subject to the
qualifying bilateral netting contract;
(iii) NGR is the net to gross ratio,
i.e., the ratio of the net current credit
exposure of all the derivative contracts
subject to the qualifying bilateral netting contract, calculated in accordance
with paragraph (h)(1) of this section, to
the gross current credit exposure; and
(iv) The gross current credit exposure
is the sum of the positive current credit exposures of all the individual derivative contracts subject to the qualifying bilateral netting contract, calculated in accordance with paragraph
(g)(1) of this section but without regard
to the fact that the contract is subject
to the qualifying bilateral netting contract.
(3) Qualifying bilateral netting contract. A bilateral netting contract shall
be considered a qualifying bilateral
netting contract if the following conditions are met:
(i) The netting contract is in writing;
(ii) The netting contract is not subject to a walkaway clause;
(iii) The netting contract provides
that the Bank would have a single
legal claim or obligation either to receive or to pay only the net amount of
the sum of the positive and negative

mark-to-market values on the individual derivative contracts covered by
the netting contract in the event that
a counterparty, or a counterparty to
whom the netting contract has been assigned, fails to perform due to default,
insolvency, bankruptcy, or other similar circumstance;
(iv) The Bank obtains a written and
reasoned legal opinion that represents,
with a high degree of certainty, that in
the event of a legal challenge, including one resulting from default, insolvency, bankruptcy, or similar circumstances, the relevant court and administrative authorities would find the
Bank’s exposure to be the net amount
under:
(A) The law of the jurisdiction by
which the counterparty is chartered or
the equivalent location in the case of
non-corporate entities, and if a branch
of the counterparty is involved, then
also under the law of the jurisdiction
in which the branch is located;
(B) The law of the jurisdiction that
governs the individual derivative contracts covered by the netting contract;
and
(C) The law of the jurisdiction that
governs the netting contract;
(v) The Bank establishes and maintains procedures to monitor possible
changes in relevant law and to ensure
that the netting contract continues to
satisfy the requirements of this section; and
(vi) The Bank maintains in its files
documentation adequate to support the
netting of a derivative contract.
(i) Credit risk capital charge for assets
hedged with credit derivatives—(1) Credit
derivatives with a remaining maturity
of one year or more. The credit risk
capital charge for an asset that is
hedged with a credit derivative that
has a remaining maturity of one year
or more may be reduced only in accordance with paragraph (i)(3) or (i)(4) of
this section and only if the credit derivative provides substantial protection against credit losses.
(2) Credit derivatives with a remaining
maturity of less than one year. The credit risk capital charge for an asset that
is hedged with a credit derivative that
has a remaining maturity of less than
one year may be reduced only in accordance with paragraph (i)(3) of this
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section and only if the remaining maturity on the credit derivative is identical to or exceeds the remaining maturity of the hedged asset and the credit derivative provides substantial protection against credit losses.
(3) Capital charge reduced to zero. The
credit risk capital charge for an asset
shall be zero if a credit derivative is
used to hedge the credit risk on that
asset in accordance with paragraph
(i)(1) or (i)(2) of this section, provided
that:
(i) The remaining maturity for the
credit derivative used for the hedge is
identical to or exceeds the remaining
maturity for the hedged asset, and either:
(A) The asset referenced in the credit
derivative is identical to the hedged
asset; or
(B) The asset referenced in the credit
derivative is different from the hedged
asset, but only if the asset referenced
in the credit derivative and the hedged
asset have been issued by the same obligor, the asset referenced in the credit
derivative ranks pari passu to or more
junior than the hedged asset and has
the same maturity as the hedged asset,
and cross-default clauses apply; and
(ii) The credit risk capital charge for
the credit derivative contract calculated pursuant to paragraph (d) of
this section is still applied.
(4) Capital charge reduction in certain
other cases. The credit risk capital
charge for an asset hedged with a credit derivative in accordance with paragraph (i)(1) of this section shall equal
the sum of the credit risk capital
charges for the hedged and unhedged
portion of the asset provided that:
(i) The remaining maturity for the
credit derivative is less than the remaining maturity for the hedged asset
and either:
(A) The asset referenced in the credit
derivative is identical to the hedged
asset; or
(B) The asset referenced in the credit
derivative is different from the hedged
asset, but only if the asset referenced
in the credit derivative and the hedged
asset have been issued by the same obligor, the asset referenced in the credit
derivative ranks pari passu to or more
junior than the hedged asset and has

the same maturity as the hedged asset,
and cross-default clauses apply; and
(ii) The credit risk capital charge for
the unhedged portion of the asset
equals:
(A) The credit risk capital charge for
the hedged asset, calculated as the
book value of the hedged asset multiplied by the hedged asset’s credit risk
percentage requirement assigned pursuant to paragraph (e)(2) of this section
where the appropriate credit rating is
that for the hedged asset and the appropriate maturity is the remaining
maturity of the hedged asset; minus
(B) The credit risk capital charge for
the hedged asset, calculated as the
book value of the hedged asset multiplied by the hedged asset’s credit risk
percentage requirement assigned pursuant to paragraph (e)(2) of this section
where the appropriate credit rating is
that for the hedged asset but the appropriate maturity is deemed to be the
remaining maturity of the credit derivative; and
(iii) The credit risk capital charge for
the hedged portion of the asset is equal
to the credit risk capital charge for the
credit derivative, calculated in accordance with paragraph (d) of this section.
(j) Zero Credit risk capital charge for
certain derivative contracts. The credit
risk capital charge for the following
derivative contracts shall be zero:
(1) A foreign exchange rate contract
with an original maturity of 14 calendar days or less (gold contracts do
not qualify for this exception); and
(2) A derivative contract that is traded on an organized exchange requiring
the daily payment of any variations in
the market value of the contract.
(k) Date of calculations. Unless otherwise directed by the Finance Board,
each Bank shall perform all calculations required by this section using the
assets, off-balance sheet items, and derivative contracts held by the Bank,
and, if applicable, the values or credit
ratings of such assets, items, or derivatives as of the close of business of the
last business day of the month for
which the credit risk capital charge is
being calculated.
[66 FR 8310, Jan. 30, 2001, as amended at 66
FR 54108, Oct. 26, 2001]
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§ 932.5 Market risk capital requirement.
(a) General requirement. (1) Each
Bank’s market risk capital requirement shall equal the sum of:
(i) The market value of the Bank’s
portfolio at risk from movements in interest rates, foreign exchange rates,
commodity prices, and equity prices
that could occur during periods of market stress, where the market value of
the Bank’s portfolio at risk is determined using an internal market risk
model that fulfills the requirements of
paragraph (b) of this section and that
has been approved by the Finance
Board; and
(ii) The amount, if any, by which the
Bank’s current market value of total
capital is less than 85 percent of the
Bank’s book value of total capital,
where:
(A) The current market value of the
total capital is calculated by the Bank
using the internal market risk model
approved by the Finance Board under
paragraph (d) of this section; and
(B) The book value of total capital is
the same as the amount of total capital
reported by the Bank to the Finance
Board under § 932.7 of this part.
(2) A Bank may substitute an internal cash flow model to derive a market
risk capital requirement in place of
that calculated using an internal market risk model under paragraph (a)(1)
of this section, provided that:
(i) The Bank obtains Finance Board
approval of the internal cash flow
model and of the assumptions to be applied to the model; and
(ii) The Bank demonstrates to the Finance Board that the internal cash
flow model subjects the Bank’s assets
and liabilities, off-balance sheet items
and derivative contracts, including related options, to a comparable degree
of stress for such factors as will be required for an internal market risk
model.
(b) Measurement of market value at risk
under a Bank’s internal market risk
model. (1) Except as provided under
paragraph (a)(2) of this section, each
Bank shall use an internal market risk
model that estimates the market value
of the Bank’s assets and liabilities, offbalance sheet items, and derivative
contracts, including any related op-

tions, and measures the market value
of the Bank’s portfolio at risk of its assets and liabilities, off-balance sheet
items, and derivative contracts, including related options, from all sources of
the Bank’s market risks, except that
the Bank’s model need only incorporate those risks that are material.
(2) The Bank’s internal market risk
model may use any generally accepted
measurement technique, such as variance-covariance models, historical simulations, or Monte Carlo simulations,
for estimating the market value of the
Bank’s portfolio at risk, provided that
any measurement technique used must
cover the Bank’s material risks.
(3) The measures of the market value
of the Bank’s portfolio at risk shall include the risks arising from the nonlinear price characteristics of options
and the sensitivity of the market value
of options to changes in the volatility
of the options’ underlying rates or
prices.
(4) The Bank’s internal market risk
model shall use interest rate and market price scenarios for estimating the
market value of the Bank’s portfolio at
risk, but at a minimum:
(i) The Bank’s internal market risk
model shall provide an estimate of the
market value of the Bank’s portfolio at
risk such that the probability of a loss
greater than that estimated shall be no
more than one percent;
(ii) The Bank’s internal market risk
model shall incorporate scenarios that
reflect changes in interest rates, interest rate volatility, and shape of the
yield curve, and changes in market
prices, equivalent to those that have
been observed over 120-business day periods of market stress. For interest
rates, the relevant historical observations should be drawn from the period
that starts at the end of the previous
month and goes back to the beginning
of 1978;
(iii) The total number of, and specific
historical observations identified by
the Bank as, stress scenarios shall be:
(A) Satisfactory to the Finance
Board;
(B) Representative of the periods of
the greatest potential market stress
given the Bank’s portfolio, and

138

VerDate Dec<13>2002

05:41 Jan 20, 2003

Jkt 200039

PO 00000

Frm 00138

Fmt 8010

Sfmt 8010

Y:\SGML\200039T.XXX

200039T

Federal Housing Finance Board

§ 932.7

(C) Comprehensive given the modeling capabilities available to the
Bank; and
(iv) The measure of the market value
of the Bank’s portfolio at risk may incorporate
empirical
correlations
among interest rates.
(5) For any consolidated obligations
denominated in a currency other than
U.S. Dollars or linked to equity or
commodity prices, each Bank shall, in
addition to fulfilling the criteria of
paragraph (b)(4) of this section, calculate an estimate of the market value
of its portfolio at risk due to the material foreign exchange, equity price or
commodity price risk, such that, at a
minimum:
(i) The probability of a loss greater
than that estimated shall not exceed
one percent;
(ii) The scenarios reflect changes in
foreign exchange, equity, or commodity market prices that have been
observed over 120-business day periods
of market stress, as determined using
historical data that is from an appropriate period; and
(iii) The total number of, and specific
historical observations identified by
the Bank as, stress scenarios shall be:
(A) Satisfactory to the Finance
Board;
(B) Representative of the periods of
greatest potential stress given the
Bank’s portfolio; and
(C) Comprehensive given the modeling capabilities available to the
Bank; and
(iv) The measure of the market value
of the Bank’s portfolio at risk may incorporate empirical correlations within or among foreign exchange rates, equity prices, or commodity prices.
(c) Independent validation of Bank internal market risk model or internal cash
flow model. (1) Each Bank shall conduct
an independent validation of its internal market risk model or internal cash
flow model within the Bank that is carried out by personnel not reporting to
the business line responsible for conducting business transactions for the
Bank. Alternatively, the Bank may obtain independent validation by an outside party qualified to make such determinations. Validations shall be done
on an annual basis, or more frequently
as required by the Finance Board.

(2) The results of such independent
validations shall be reviewed by the
Bank’s board of directors and provided
promptly to the Finance Board.
(d) Finance Board approval of Bank internal market risk model or internal cash
flow model. Each Bank shall obtain Finance Board approval of an internal
market risk model or an internal cash
flow model, including subsequent material adjustments to the model made
by the Bank, prior to the use of any
model. Each Bank shall make such adjustments to its model as may be directed by the Finance Board.
(e) Date of calculations. Unless otherwise directed by the Finance Board,
each Bank shall perform any calculations or estimates required under this
section using the assets and liabilities,
off-balance sheet items, and derivative
contracts held by the Bank, and if applicable, the values of any such holdings, as of the close of business of the
last business day of the month for
which the market risk capital requirement is being calculated.
§ 932.6 Operations risk capital requirement.
(a) General requirement. Except as authorized under paragraph (b) of this
section, each Bank’s operations risk
capital requirement shall at all times
equal 30 percent of the sum of the
Bank’s credit risk capital requirement
and market risk capital requirement.
(b) Alternative requirements. With the
approval of the Finance Board, each
Bank may have an operations risk capital requirement equal to less than 30
percent but no less than 10 percent of
the sum of the Bank’s credit risk capital requirement and market risk capital requirement if:
(1) The Bank provides an alternative
methodology for assessing and quantifying an operations risk capital requirement; or
(2) The Bank obtains insurance to
cover operations risk from an insurer
rated at least the second highest investment grade credit rating by an
NRSRO.
§ 932.7

Reporting requirements.

Each Bank shall report to the Finance Board by the 15th business day of
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each month its risk-based capital requirement by component amounts, and
its actual total capital amount and
permanent capital amount, calculated
as of the close of business of the last
business day of the preceding month,
or more frequently, as may be required
by the Finance Board.
§ 932.8 Minimum
liquidity
requirements.
In addition to meeting the deposit liquidity requirements contained in
§ 965.3 of this chapter, each Bank shall
hold contingency liquidity in an
amount sufficient to enable the Bank
to meet its liquidity needs, which
shall, at a minimum, cover five business days of inability to access the consolidated obligation debt markets. An
asset that has been pledged under a repurchase agreement cannot be used to
satisfy minimum liquidity requirements.
§ 932.9 Limits on unsecured extensions
of credit to one counterparty or affiliated counterparties; reporting
requirements for total extensions of
credit to one counterparty or affiliated counterparties.
(a) Unsecured extensions of credit to a
single counterparty. A Bank shall not
extend unsecured credit to any single
counterparty (other than a GSE) in an
amount that would exceed the limits of
this paragraph. A Bank shall not extend unsecured credit to a GSE in an
amount that would exceed the limits
set forth in paragraph (c) of this section. If a third-party provides an irrevocable, unconditional guarantee of repayment of a credit (or any part thereof), the third-party guarantor shall be
considered the counterparty for purposes of calculating and applying the
unsecured credit limits of this section
with respect the to guaranteed portion
of the transaction.
(1) Term limits. All unsecured extensions of credit by a Bank to a single
counterparty that arise from the
Bank’s on- and off-balance sheet and
derivative transactions (but excluding
the amount of sales of federal funds
with a maturity of one day or less and
sales of federal funds subject to a continuing contract) shall not exceed the
product of the maximum capital exposure
limit
applicable
to
such

counterparty, as determined in accordance with paragraph (a)(4) of this section and Table 4 of this part, multiplied by the lesser of:
(i) The Bank’s total capital; or
(ii) The counterparty’s Tier 1 capital,
or if Tier 1 capital is not available,
total capital (as defined by the
counterparty’s principal regulator) or
some similar comparable measure identified by the Bank.
(2) Overall limits including sales of
overnight federal funds. All unsecured
extensions of credit by a Bank to a single counterparty that arise from the
Bank’s on- and off-balance sheet and
derivative transactions, including the
amounts of sales of federal funds with
a maturity of one day or less and sales
of federal funds subject to a continuing
contract, shall not exceed twice the
limit calculated pursuant to paragraph
(a)(1) of this section.
(3) Limits for certain obligations issued
by state, local or tribal governmental
agencies. The term limit set forth in
paragraph (a)(1) of this section when
applied to the marketable direct obligations of state, local or tribal government unit or agencies that are acquired member assets identified in
§ 955.2(a)(3) of this chapter or are otherwise excluded from the prohibition
against investments in whole mortgages or whole loan or interests in such
mortgages or loans by § 956.3(a)(4)(iii)
of this chapter shall be calculated
based on the Bank’s total capital and
the credit rating assigned to the particular obligation as determined in accordance with paragraph (a)(5) of this
section. If a Bank owns series or classes of obligations issued by a particular
state, local or tribal government unit
or agency or has extended other forms
of unsecured credit to such entity falling into different rating categories, the
total amount of unsecured credit extended by the Bank to that government unit or agency shall not exceed
the term limit associated with the
highest-rated obligation issued by the
entity and actually purchased by the
Bank.
(4) Bank determination of applicable
maximum capital exposure limits. (i) Except as set forth in paragraph (a)(4)(ii)
or (a)(4)(iii) of this section, the applicable maximum capital exposure limits
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are assigned to each counterparty
based upon the long-term credit rating
of the counterparty, as determined in
accordance with paragraph (a)(5) of
this section, and are provided in the
following Table 4 of this part:
TABLE 4.—MAXIMUM LIMITS ON UNSECURED EXTENSIONS
OF
CREDIT TO A SINGLE
COUNTERPARTY BY COUNTERPARTY LONGTERM CREDIT RATING CATEGORY
Long-term credit rating of counterparty category

Maximum capital exposure
limit
(in percent)

Highest Investment Grade .............................
Second Highest Investment Grade ...............
Third Highest Investment Grade ...................
Fourth Highest Investment Grade .................
Below Investment Grade or Other ................

15
14
9
3
1

(ii) If a counterparty does not have a
long-term credit rating but has received a short-term credit rating from
an NRSRO, the maximum capital exposure
limit
applicable
to
that
counterparty shall be based upon the
short-term credit rating, as determined
in accordance with paragraph (a)(5) of
this section, as follows:
(A) The highest short-term investment grade credit rating shall correspond to the maximum capital exposure limit provided in Table 4 of this
part for the third highest long-term investment grade rating;
(B) The second highest short-term investment grade rating shall correspond
to the maximum capital exposure limit
provided in Table 4 of this part for the
fourth highest long-term investment
grade rating; and
(C) The third highest short-term investment grade rating shall correspond
to the maximum capital exposure limit
provided in Table 4 of this part for the
fourth highest long-term investment
grade rating.
(iii) If a specific debt obligation
issued by a counterparty receives a
credit rating from an NRSRO that is
lower than the counterparty’s longterm credit rating, the total amount of
the lower-rated obligation held by the
Bank may not exceed a sub-limit calculated in accordance with paragraph
(a)(1) of this section, except that the
Bank shall use the credit rating associated with the specific obligation to determine the applicable maximum cap-

ital exposure limit. For purposes of
this paragraph, the credit rating of the
debt obligation shall be determined in
accordance with paragraph (a)(5) of
this section.
(5) Bank determination of applicable
credit ratings. The following criteria
shall be applied to determine a
counterparty’s credit rating:
(i) The counterparty’s most recent
credit rating from a given NRSRO shall
be considered;
(ii) If only one NRSRO has rated the
counterparty, that NRSRO’s rating
shall be used. If a counterparty has received credit ratings from more than
one NRSRO, the lowest credit rating
from among those NRSROs shall be
used;
(iii) Where a credit rating has a
modifier, the credit rating is deemed to
be the credit rating without the modifier;
(iv) If a counterparty is placed on a
credit watch for a potential downgrade
by an NRSRO, the credit rating from
that NRSRO at the next lower grade
shall be used; and
(v) If a counterparty is not rated by
an NRSRO, the Bank shall determine
the applicable credit rating by using
credit rating standards available from
an NRSRO or other similar standards.
(b) Unsecured extensions of credit to affiliated counterparties. (1) In general. The
total amount of unsecured extensions
of credit by a Bank to a group of affiliated counterparties that arise from the
Bank’s on- and off-balance sheet and
derivative transactions, including sales
of federal funds with a maturity of one
day or less and sales of federal funds
subject to a continuing contract, shall
not exceed thirty percent of the Bank’s
total capital.
(2) Relation to individual limits. The
aggregate limits calculated under this
paragraph shall apply in addition to
the limits on extensions of unsecured
credit to a single counterparty imposed
by paragraph (a) of this section.
(c) Special limits for GSEs. (1) In general. Unsecured extensions of credit by
a Bank to a GSE that arise from the
Bank’s on- and off-balance sheet and
derivative transactions, including from
the purchase of any subordinated debt
subject to the sub-limit set forth in
paragraph (c)(2) of this section, from
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any sales of federal funds with a maturity of one day or less and from sales of
federal funds subject to a continuing
contract, shall not exceed the lesser of:
(i) The Bank’s total capital; or
(ii) The GSE’s total capital (as defined by the GSE’s principal regulator)
or some similar comparable measure
identified by the Bank.
(2) Sub-limit for subordinated debt. The
maximum amount of subordinated debt
issued by a GSE and held by a Bank
shall not exceed the term limit calculated under paragraph (a)(1) of this
section, except that a Bank shall use
the credit rating of the GSE’s subordinated debt to determine the applicable
maximum capital exposure limit. The
credit rating of the subordinated debt
shall be determined in accordance with
paragraph (a)(5) of this section.
(3) Limits applying to a GSE after a
downgrade. If any NRSRO assigns a
credit rating to any senior debt obligation issued (or to be issued) by a GSE
that is below the highest investment
grade or downgrades, or places on a
credit watch for a potential downgrade
of the credit rating on any senior unsecured obligation issued by a GSE to
below the highest investment grade,
the special limits on unsecured extensions of credit under paragraph (c)(1) of
this section shall cease to apply, and
instead, the Bank shall calculate the
maximum amount of its unsecured extensions of credit to that GSE in accordance with paragraphs (a)(1) and
(a)(2) of this section.
(4) Extensions of unsecured credit to
other Banks. The limits of this section
do not apply to unsecured credit extended by one Bank to another Bank.
(d) Extensions of unsecured credit after
downgrade or placement on credit watch.
If an NRSRO downgrades the credit
rating applicable to any counterparty
or places any counterparty on a credit
watch for a potential downgrade, a
Bank need not unwind or liquidate any
existing transaction or position with
that counterparty that complied with
the limits of this section at the time it
was entered. In such a case, however, a
Bank may extend any additional unsecured credit to such a counterparty
only in compliance with the limitations that are calculated using the
lower maximum exposure limits. For

the purposes of this section, the renewal of an existing unsecured extension of credit, including any decision
not to terminate any sales of federal
funds subject to a continuing contract,
shall be considered an additional extension of unsecured credit that can be
undertaken only in accordance with
the lower limit.
(e) Reporting requirements. (1) Total
unsecured extensions of credit. Each
Bank shall report monthly to the Finance Board the amount of the Bank’s
total unsecured extensions of credit
arising from on- and off-balance sheet
and derivative transactions to any single counterparty or group of affiliated
counterparties that exceeds 5 percent
of:
(i) The Bank’s total capital; or
(ii) The counterparty’s, or affiliated
counterparties’ combined, Tier 1 capital, or if Tier 1 capital is not available, total capital (as defined by each
counterparty’s principal regulator) or
some similar comparable measure identified by the Bank.
(2) Total secured and unsecured extensions of credit. Each Bank shall report
monthly to the Finance Board the
amount of the Bank’s total secured and
unsecured extensions of credit arising
from on- and off-balance sheet and derivative transactions to any single
counterparty or group of affiliated
counterparties that exceeds 5 percent
of the Bank’s total assets.
(3) Extensions of credit in excess of limits. A Bank shall report promptly to
the Finance Board any extensions of
unsecured credit that exceeds any limit
set forth in paragraphs (a), (b) or (c) of
this section. In making this report, a
Bank shall provide the name of the
counterparty or group of affiliated
counterparties to which the excess unsecured credit has been extended, the
dollar amount of the applicable limit
which has been exceeded, the dollar
amount by which the Bank’s extension
of unsecured credit exceeds such limit,
the dates for which the Bank was not
in compliance with the limit, and, if
applicable, a brief explanation of any
extenuating
circumstances
which
caused the limit to be exceeded.
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(f) Measurement of unsecured extensions of credit. (1) In general. For purposes of this section, unsecured extensions of credit will be measured as follows:
(i) For on-balance sheet transactions,
an amount equal to the sum of the
book value of the item plus net payments due the Bank;
(ii) For off-balance sheet transactions, an amount equal to the credit
equivalent amount of such item, calculated in accordance with § 932.4(f) of
this part; and
(iii) For derivative transactions, an
amount equal to the sum of the current
and potential future credit exposures
for the derivative contract, where
those values are calculated in accordance with §§ 932.4(g) or 932.4(h) of this
part, as applicable, less the amount of
any collateral that is held in accordance
with
the
requirements
of
§ 932.4(e)(2)(ii)(B) of this part against
the credit exposure from the derivative
contract.
(2) Status of debt obligations purchased
by the Bank. Any debt obligation or
debt security (other than mortgagebacked securities or acquired member
assets
that
are
identified
in
§§ 955.2(a)(1) and (2) of this chapter) purchased by a Bank shall be considered
an unsecured extension of credit for
the purposes of this section, except:
(i) Any amount owed the Bank
against which the Bank holds collateral
in
accordance
with
§ 932.4(e)(2)(ii)(B) of this part; or
(ii) Any amount which the Finance
Board has determined on a case-by-case
basis shall not be considered an unsecured extension of credit.
(g) Obligations of the United States. Obligations of, or guaranteed by, the
United States are not subject to the requirements of this section.
[66728, Dec. 27, 2002]

PART 933—BANK CAPITAL
STRUCTURE PLANS
Sec.
933.1
933.2
933.3
933.4

Submission of plan.
Contents of plan.
Independent review of capital plan.
Transition provisions.

933.5 Disclosure to members concerning
capital plan and capital stock conversion.
AUTHORITY: 12 U.S.C. 1422a(a)(3), 1422b(a),
1426, 1440, 1443, 1446.
SOURCE: 66 FR 8310, Jan. 30, 2001, unless
otherwise noted.

§ 933.1 Submission of plan.
(a) In general. By no later than October 29, 2001, the board of directors of
each Bank shall submit to the Finance
Board a plan to establish and implement a new capital structure for that
Bank, which plan shall comply with
part 931 of this chapter and under
which, when implemented, the Bank
shall have sufficient total and permanent capital to comply with the regulatory capital requirements established
by part 932 of this chapter. The Finance Board, upon a demonstration of
good cause submitted by the board of
directors of a Bank, may approve a reasonable extension of the 270-day period
for submission of the capital plan. A
Bank shall not implement its capital
plan, or any amendment to the plan,
without Finance Board approval.
(b) Failure to submit a capital plan. If
a Bank fails to submit a capital plan to
the Finance Board by October 29, 2001,
including any approved extension, the
Finance Board may establish a capital
plan for that Bank, take any enforcement action against the Bank, its directors, or its executive officers authorized by section 2B(a) of the Act (12
U.S.C. 1422b(a)), or merge the Bank
pursuant to section 26 of the Act (12
U.S.C. 1446) into any other Bank that
has submitted a capital plan.
(c) Consideration of the plan. After receipt of a Bank’s capital plan, the Finance Board may return the plan to
the Bank if it does not comply with
section 6 of the Act (12 U.S.C. 1426) or
any regulatory requirement or is otherwise incomplete or materially deficient. If the Finance Board accepts a
capital plan for review, it may require
the Bank to submit additional information regarding its plan or to amend the
plan, prior to determining whether to
approve the plan. The Finance Board
may approve a capital plan as submitted or as amended, or may condition its approval on the Bank’s compliance with certain stated conditions,
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and may require that the capital plans
of all Banks take effect on the same
date.
§ 933.2 Contents of plan.
The capital plan for each Bank shall
include, at a minimum, provisions addressing the following matters:
(a) Minimum investment. (1) The capital plan shall require each member to
purchase and maintain a minimum investment in the capital stock of the
Bank, in accordance with § 931.3, of this
chapter and shall prescribe the manner
in which the minimum investment is
to be calculated. The plan shall require
each member to maintain its minimum
investment in the Bank’s stock for as
long as it remains a member and, with
regard to Bank stock purchased to support an advance or other business activity, for as long as the advance or
business activity remains outstanding.
(2) The capital plan shall specify the
amount and class (or classes) of Bank
stock that an institution is required to
own in order to become and remain a
member of the Bank, and shall specify
the amount and class (or classes) of
Bank stock that a member is required
to own in order to obtain advances
from, or to engage in other business
transactions with, the Bank. If a Bank
requires its members to satisfy its minimum investment through the purchase of one or more combinations of
Class A and Class B stock, the authorized combinations of stock shall be
specified in the capital plan, which
shall afford the members the option of
satisfying the minimum investment
through the purchase of any such combination of stock.
(3) The capital plan may establish a
minimum investment that is calculated as a percentage of the total assets of the member, as a percentage of
the advances outstanding to the member, as a percentage of the other business activities conducted with the
member, on any other basis approved
by the Finance Board, or on any combination of the above.
(4) The minimum investment established by the capital plan shall be set
at a level that, when applied to all
members, provides sufficient capital
for the Bank to comply with its minimum capital requirements, as speci-

fied in part 932 of this chapter. The
capital plan shall require the board of
directors of the Bank to monitor and,
as necessary, to adjust, the minimum
investment to ensure that the stock required to be purchased and maintained
by the members is sufficient to allow
the Bank to comply with its minimum
capital requirements. The plan shall
require each member to comply
promptly with any adjusted minimum
investment established by the board of
directors of the Bank, but may allow a
member a reasonable time to do so and
may allow a member to reduce its outstanding business with the Bank as an
alternative to purchasing additional
stock.
(b) Classes of capital stock. The capital
plan shall specify the class or classes of
stock (including subclasses, if any)
that the Bank will issue, and shall establish the par value, rights, terms,
and preferences associated with each
class (or subclass) of stock. A Bank
may establish preferences relating to,
but not limited to, the dividend, voting, or liquidation rights for each class
or subclass of Bank stock. Any voting
preferences established by the Bank
pursuant to § 915.5 of this chapter shall
expressly state the voting rights of
each class of stock with regard to the
election of Bank directors. The capital
plan shall provide that the owners of
the Class B stock own the retained
earnings, surplus, undivided profits,
and equity reserves of the Bank, but
shall have no right to receive any portion of those items, except through
declaration of a dividend or capital distribution approved by the board of directors or through the liquidation of
the Bank.
(c) Dividends. The capital plan shall
establish the manner in which the
Bank will pay dividends, if any, on
each class or subclass of stock, and
shall provide that the Bank may not
declare or pay any dividends if it is not
in compliance with any capital requirement or if after paying the dividend it
would not be in compliance with any
capital requirement.
(d) Initial issuance. The capital plan
shall specify the date on which the
Bank will implement the new capital
structure, and shall establish the manner in which the Bank will issue Class
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A and/or Class B stock to its existing
members, as well as to eligible institutions that subsequently become members. The capital plan shall address
how the Bank will retire the stock that
is outstanding as of the effective date,
including stock held by a member that
does not affirmatively elect to convert
or exchange its existing stock to either
Class A or Class B stock, or some combination thereof.
(e) Members wishing not to convert existing stock. The capital plan shall establish an opt-out date on or before
which a member that does not wish to
convert its existing stock into Class A
and/or Class B stock must file a written notice to withdraw from membership with the Finance Board. This optout date shall not be more than six
months before the effective date of the
capital plan. (For purposes of applying
this provision, the membership of an
institution that files its notice to withdraw with the Finance Board on or before the opt-out date established in a
capital plan shall terminate six months
from the date that the notice of withdrawal was filed with the Finance
Board or on the effective date of the
Bank’s capital plan, whichever date is
earlier.) The capital plan shall further
provide that any member that is in the
process of withdrawing on the effective
date of the capital plan but did not file
its written notice to withdraw from
membership with the Finance Board on
or before this opt-out date, shall have
its existing stock converted into Class
A and/or Class B stock as required by
the capital plan, and that the effective
date of withdrawal for such member
shall be established in accordance with
§§ 925.26(b) and (c) of this chapter, provided, however, that the applicable
stock redemption periods calculated
under § 925.26(c) of this chapter shall
commence on date the member first
submitted its written notice to withdraw to the Finance Board.
(f) Stock transactions. The capital plan
shall establish the criteria for the
issuance,
redemption,
repurchase,
transfer, and retirement of stock
issued by the Bank. The capital plan
also:
(1) Shall provide that the Bank may
not issue stock other than in accordance with § 931.2 of this chapter;

(2) Shall provide that the stock of the
Bank may be issued only to and held
only by the members of that Bank;
(3) Shall specify whether the stock of
the Bank may be transferred among
members, and, if such transfer is allowed, shall specify the procedures that
a member should follow to effect such
transfer, and that the transfer shall be
undertaken only in accordance with
§ 931.6 of this chapter;
(4) Shall specify that the stock of the
Bank may be traded only between the
Bank and its members;
(5) May provide for a minimum investment for members that purchase
Class B stock that is lower than the
minimum investment for members
that purchase Class A stock, provided
that the level of investment is sufficient for the Bank to comply with its
regulatory capital requirements;
(6) Shall specify the fee, if any, to be
imposed on a member that cancels a request to redeem Bank stock; and
(7) Shall specify the period of notice
that the Bank will provide to a member before the Bank, on its own initiative, determines to repurchase any excess Bank stock from a member.
(g) Termination of membership. The
capital plan shall address the manner
in which the Bank will provide for the
disposition of its capital stock that is
held by institutions that terminate
their membership, and the manner in
which the Bank will liquidate claims
against its members, including claims
resulting from prepayment of advances
prior to their stated maturity.
(h) Implementation. The capital plan
shall demonstrate that the Bank has
made a good faith determination that
the Bank will be able to implement the
plan as submitted and that the Bank
will be in compliance with its regulatory total capital requirement and
its regulatory risk-based capital requirement after the plan is implemented.
(The Office of Management and Budget has
approved the information collection contained in this section and assigned control
number 3069–0059 with an expiration date of
November 30, 2003)
[66 FR 8310, Jan. 30, 2001, as amended at 66
FR 54108, Oct. 26, 2001]
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§ 933.3 Independent review of capital
plan.
Prior to submitting its capital plan,
each Bank shall conduct a review of
the plan by an independent certified
public accountant to ensure, to the extent possible, that the implementation
of the plan would not result in any
write-down of the redeemable stock
owned by its members, and shall conduct a separate review by at least one
NRSRO to determine, to the extent
possible, whether the implementation
of the plan would have a material effect on the credit rating of the Bank.
The Bank shall submit a copy of each
report to the Finance Board as part of
its proposed capital plan.
§ 933.4 Transition provisions.
(a) The capital plan of a Bank may
include a transition provision that
would allow a period of time, not to exceed three years, during which the
Bank shall increase its total and permanent capital to levels that are sufficient to comply with its minimum leverage capital requirement and its
minimum risk-based capital requirement. The capital plan of a Bank may
also include a transition provision that
would allow a period of time, not to exceed three years, during which institutions that were members of the Bank
on November 12, 1999, shall increase the
amount of Bank stock to a level that is
sufficient to comply with the minimum
investment established by the capital
plan. The length of the transition periods need not be identical.
(b) Any transition provision shall
comply with the requirements of § 931.9.
§ 933.5 Disclosure to members concerning capital plan and capital
stock conversion.
(a) No capital plan shall become effective until disclosure required by
paragraphs (b) and (c) of this section
has been provided to members. All disclosure required under this section
shall be transmitted, sent or given to
members not less than 45 days and not
more than 60 days prior to the opt-out
date established in the Bank’s capital
plan in accordance with § 933.2(e).
(b) The following information shall
be provided to members about the
Class A and/or Class B stock that a

Bank intends to issue on the effective
date of its capital plan:
(1) With regard to each class or subclass of authorized stock, a description
of:
(i) Dividend rights;
(ii) The terms of conversion;
(iii) Redemption and repurchase
rights;
(iv) Voting rights and preferences,
(v) Liquidation rights; and
(vi) Any liability to further calls or
to assessments by the Banks;
(2) A description of any material differences between the securities to be
converted into Class A and/or Class B
stock and the Class A and/or Class B
stock with regard to the rights addressed in paragraph (b)(1) of this section.
(3) A statement of the reasons for the
conversion to Class A and/or Class B
stock and of the general effect thereof
upon the rights of existing members;
and
(4) A description of any other material features concerning the Bank’s initial issuance of Class A and/or Class B
stock.
(c) In addition to the disclosure
about Class A and/or Class B stock, the
following information shall be provided
to members:
(1) The Bank shall disclose financial
information as follows:
(i) Audited balance sheets as of the
end of the two most recent fiscal years,
audited statements of income and cash
flows for each of the three fiscal years
preceding the date of the most recent
audited balance sheet being presented,
and unaudited interim balance sheets
and statements of income and cash
flows as of and for appropriate interim
dates that in form and content meet
the requirements of § 989.4 of this chapter;
(ii) A pro forma capitalization table
that reflects the Bank’s projected new
capital structure relative to its actual
capitalization as of the date of the latest balance sheet required to be provided to members by paragraph (c)(1)(i)
of this section. The Bank shall also
provide a description of any material
assumptions underlying the pro forma
capitalization table and the basis for
these assumptions, and shall provide
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estimates of its risk-based capital requirement, calculated in accordance
with § 932.3 of this chapter, and of its
total capital-to-asset ratio (both of
which shall be based on the same financial data used for the capitalization
table), along with a discussion of material assumptions underlying these estimates and the basis for these assumptions; and
(iii) Any of the financial information
required to be disclosed by paragraph
(c)(1) of this section may be incorporated by reference, provided the information being incorporated is contained in an annual or quarterly Bank
report prepared in accordance with
§ 989.4 of this chapter or an annual or
quarterly Bank System report, and the
disclosure identifies the information
being incorporated by reference;
(2) A narrative discussion of anticipated developments that could materially affect the liquidity, capital, earnings or continuing operations of the
Bank, including those affecting dividends, product volumes, investment
volumes, new business lines and risk
profile.
(3) A description of any amendments
anticipated to be made to the Bank’s
by-laws, policies or other governance
documents as a result of the implementation of the capital plan;
(4) To the extent that such information has not been provided under paragraph (b) of this section, the Bank
shall disclose information related to
the capital plan as follows:
(i) A description of the minimum
stock investment requirements set
forth in the capital plan;
(ii) A statement outlining the requirements for amending the capital
plan;
(iii) A description of any restrictions
or limitations under a Bank’s capital

plan on a member’s rights to buy, or
redeem its class A or class B stock, to
have such stock repurchased, or otherwise to make use of such stock to fulfill the member’s minimum stock investment requirement;
(iv) A statement setting forth the
opt-out date, on or before which a
member’s written notice to withdraw
must be filed with the Finance Board
(as established in accordance with
§ 933.2(e) of this part) for the member
not to have its existing Bank stock
converted to Class A or Class B stock
on the effective date of the Bank’s capital plan and describing the effect on a
member’s effective date of withdrawal
of failing to file its notice to withdraw
on or before the opt-out date; and
(v) A description of a member’s
rights under the capital plan to have
its stock redeemed or repurchased upon
voluntary or involuntary termination
of its membership;
(5) The Bank should state the name,
address and telephone number where
members may direct written or oral requests for a copy of the capital plan
and any other instrument or document
that defines the rights of the member/
stockholders. This information shall be
provided to the members without
charge; and
(6) The Bank shall provide a statement as to the anticipated accounting
treatment for the transaction and the
federal income tax implications of the
transaction that members should consider in consultation with their own
accounting and tax advisors.
(d) Nothing in this section shall create or be deemed to create any rights
in any third party.
[66 FR 54109, Oct. 26, 2001]
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SUBCHAPTER F—FEDERAL HOME LOAN BANK MISSION
PART 940—CORE MISSION
ACTIVITIES
Sec.
940.1
940.2
940.3

Definitions.
Mission of the Banks.
Core mission activities.

AUTHORITY: 12 U.S.C. 1422a(a)(3), 1422b(a),
1430, 1430b, 1431.
SOURCE: 65 FR 25278, May 1, 2000, unless
otherwise noted.

§ 940.1

Definitions.

As used in this part:
Targeted income level has the meaning
set forth in paragraphs (1) and (2) of
the definition of ‘‘targeted income
level’’ in § 952.1 of this chapter.
[67 FR 12850, Mar. 20, 2002]

§ 940.2

Mission of the Banks.

The mission of the Banks is to provide to their members’ and housing associates financial products and services, including but not limited to advances, that assist and enhance such
members’ and housing associates financing:
(a) Financing of housing, including
single-family and multi-family housing
serving consumers at all income levels;
and
(b) Community lending.
[65 FR 25278, May 1, 2000, as amended at 67
FR 12850, Mar. 20, 2002; 67 FR 39791, June 10,
2002]

§ 940.3

Core mission activities.

The following Bank activities qualify
as core mission activities:
(a) Advances;
(b) Acquired member assets (AMA),
except that United States governmentinsured or guaranteed whole singlefamily residential mortgage loans acquired under a commitment entered
into after April 12, 2000 shall qualify
only in a cumulative dollar amount up
to 33 percent of: The cumulative total
dollar amount of AMA acquired by a
Bank after April 12, 2000, less the cumulative dollar amount of United
States government-insured or guaranteed whole single-family residential

mortgage loans acquired after April 12,
2000 under commitments entered into
on or before April 12, 2000 (which calculation, at the discretion of two or
more Banks, may be made based on aggregate transactions among those
Banks);
(c) Standby letters of credit;
(d) Intermediary derivative contracts;
(e) Debt or equity investments:
(1) That primarily benefit households
having a targeted income level, a significant proportion of which must benefit households with incomes at or
below 80 percent of area median income, or areas targeted for redevelopment by local, state, tribal or Federal
government (including Federal Empowerment Zones and Enterprise and
Champion Communities), by providing
or supporting one or more of the following activities:
(i) Housing;
(ii) Economic development;
(iii) Community services;
(iv) Permanent jobs; or
(v) Area revitalization or stabilization;
(2) In the case of mortgage- or assetbacked securities, the acquisition of
which would expand liquidity for loans
that are not otherwise adequately provided by the private sector and do not
have a readily available or well established secondary market; and
(3) That involve one or more members or housing associates in a manner,
financial or otherwise, and to a degree
to be determined by the Bank;
(f) Investments in SBICs, where one
or more members or housing associates
of the Bank also make a material investment in the same activity;
(g) SBIC debentures, the short term
tranche of SBIC securities, ore other
debentures that are guaranteed by the
Small Business Administration under
title III of the Small Business Investment Act of 1958, as amended (15 U.S.C.
681 et seq.);
(h) Section 108 Interim Notes and
Participation Certificates guaranteed
by the Department of Housing and
Urban Development under section 108
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of the Housing and Community Development Act of 1974, as amended (42
U.S.C. 5308); and
(i) Investments and obligations
issued or guaranteed under the Native
American Housing Assistance and SelfDetermination Act of 1996 (25 U.S.C.
4101 et seq.).
[65 FR 43981, July 17, 2000]

PART 944—COMMUNITY SUPPORT
REQUIREMENTS
Sec.
944.1 Definitions.
944.2 Community support requirement.
944.3 Community support standards.
944.4 Decision on community support statements.
944.5 Restrictions on access to long-term
advances.
944.6 Bank community support programs.
944.7 Reports.
AUTHORITY:
12
1422b(a)(1), 1430(g).

U.S.C.

1422a(a)(3)(B),

SOURCE: 62 FR 28988, May 29, 1997, unless
otherwise noted. Redesignated at 65 FR 8256,
Feb. 18, 2000.

§ 944.1

Definitions.

For purposes of this part:
Advisory Council means the Advisory
Council each Bank is required to establish pursuant to section 10(j)(11) of the
Act (12 U.S.C. 1430(j)(11)) and part 951 of
this chapter.
CRA means the Community Reinvestment Act of 1977, as amended (12 U.S.C.
2901, et seq.).
CRA evaluation means the public disclosure portion of the CRA performance evaluation provided by a member’s appropriate Federal banking
agency.
Displaced homemaker means an adult
who has not worked full-time, full-year
in the labor force for a number of years
and, during that period, worked primarily without remuneration to care
for a home and family, and currently is
unemployed or underemployed and is
experiencing difficulty in obtaining or
upgrading employment.
First-time homebuyer means:
(1) An individual and his or her
spouse, if any, who has had no present
ownership interest in a principal residence during the three-year period

prior to purchase of a principal residence.
(2) A displaced homemaker who, except for owning a residence with his or
her spouse or residing in a residence
owned by his or her spouse, meets the
requirements of paragraph (1) of this
definition.
(3) A single parent who, except for
owning a residence with his or her
spouse or residing in a residence owned
by his or her spouse, meets the requirements of paragraph (1) of this definition.
Long-term advance means an advance
with a term to maturity greater than
one year.
Restriction on access to long-term advances means a member may not borrow long-term advances or renew any
maturing advance for a term to maturity greater than one year.
Single parent means an individual
who is unmarried or legally separated
from a spouse and has custody or joint
custody of one or more minor children
or is pregnant.
Targeted community lending has the
meaning set forth in § 952.1 of this
chapter.
[67 FR 12850, Mar. 20, 2002]

§ 944.2 Community
ment.

support

require-

(a) Selection for community support review. The Finance Board shall select a
member for community support review
approximately once every two years.
(b) Notice—(1) By the Finance Board.
The Finance Board concurrently shall:
(i) Notify each Bank of the members
within its district that are required to
submit community support statements
during the calendar quarter; and
(ii) Publish a notice in the FEDERAL
REGISTER that includes the name and
address of each member required to
submit a community support statement during the calendar quarter, and
the deadline for submission of the community support statement to the Finance Board. The deadline for submission of a community support statement
shall be no earlier than 45 calendar
days after the date of publication of
the notice in the FEDERAL REGISTER.
(2) By the Banks. Within 15 calendar
days of the date of publication in the
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FEDERAL REGISTER of the notice required by paragraph (b)(1)(ii) of this
section, a Bank shall provide written
notice to:
(i) Each member within its district
that is named in the FEDERAL REGISTER notice, that the member is required to submit a community support
statement to the Finance Board by the
deadline stated in the FEDERAL REGISTER notice; and
(ii) Its Advisory Council and nonprofit housing developers, community
groups, and other interested parties in
its district of the name and address of
each member within its district that is
required to submit a community support statement during the calendar
quarter.
(c) Required documents. Each member
selected for community support review
shall submit a completed Community
Support Statement Form executed by
an appropriate senior officer to the Finance Board and any other information
the Finance Board may require to determine whether a member meets the
community support standards.
(d) Public comments. In reviewing a
member for compliance with the community support requirement, the Finance Board shall take into consideration any public comments it has received concerning the member.
(The Office of Management and Budget has
approved the information collection contained in this section and assigned control
number 3069–0003 with an expiration date of
January 31, 2003.)
[62 FR 28988, May 29, 1997, as amended at 65
FR 5739, Feb. 7, 2000; 67 FR 12850, Mar. 20,
2002]

§ 944.3 Community support standards.
(a) In general. In reviewing a community support statement, the Finance
Board shall take into account a member’s performance under the CRA if the
member is subject to the requirements
of the CRA, and the member’s record of
lending to first-time homebuyers.
(b) CRA standard—(1) Adequate performance. A member that is subject to
the requirements of the CRA shall be
deemed to meet the CRA standard if
the rating in the member’s most recent
CRA evaluation is ‘‘outstanding’’ or
‘‘satisfactory.’’

(2) Probationary performance. A member that is subject to the requirements
of the CRA shall be subject to a probationary period if the rating in the
member’s most recent CRA evaluation
is ‘‘needs to improve.’’ The probationary period shall extend until the
member’s appropriate Federal banking
agency completes its next CRA evaluation and issues a rating. The member
will be eligible to receive long-term advances during the probationary period.
If the member does not meet the CRA
standard at the end of the probationary
period, the Finance Board shall restrict
the member’s access to long-term advances in accordance with § 944.5.
(3) Inadequate performance. A member’s access to long-term advances
shall be restricted in accordance with
§ 944.5 if the rating in the member’s
most recent CRA evaluation is ‘‘substantial noncompliance.’’
(c) First-time homebuyer standard—(1)
Adequate performance. In the absence of
public comments or other information
to the contrary, a member shall be presumed to meet the first-time homebuyer standard if the member is subject to the requirements of the CRA
and the rating in the member’s most
recent CRA evaluation is ‘‘outstanding.’’ In determining whether
other members meet the first-time
homebuyer standard, the Finance
Board shall consider a member’s description of its efforts to assist firsttime or potential first-time homebuyers or its explanation of factors
that affect its ability to assist firsttime or potential first-time homebuyers. A member shall be deemed to
meet the first-time homebuyer standard if the member otherwise demonstrates to the satisfaction of the Finance Board that it:
(i) Has an established record of lending to first-time homebuyers;
(ii) Has a program whereby it actively seeks to lend or support lending
to first-time homebuyers, including,
but not limited to, the following:
(A) Providing special credit products
with flexible underwriting standards
for first-time homebuyers;
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(B) Participating in federal, state, or
local government, or nationwide homeownership lending programs that benefit, serve, or are targeted to, firsttime homebuyers; or
(C) Participating in loan consortia
for first-time homebuyer loans or loans
that serve predominantly low- or moderate-income borrowers;
(iii) Has a program whereby it actively seeks to assist or support organizations that assist potential firsttime homebuyers to qualify for mortgage loans, including, but not limited
to, the following:
(A) Providing, participating in, or
supporting special counseling programs
or other homeownership education activities that benefit, serve, or are targeted to, first-time homebuyers;
(B) Providing or participating in
marketing plans and related outreach
programs targeted to first-time homebuyers;
(C) Providing technical assistance of
financial support to organizations that
assist first-time homebuyers;
(D) Participating with or financially
supporting community or nonprofit
groups that assist first-time homebuyers;
(E) Holding investments or making
loans that support first-time homebuyer programs;
(F) Holding mortgage-backed securities that may include a pool of loans to
low- and moderate-income homebuyers;
(G) Participating or investing in
service organizations that assist credit
unions in providing mortgages; or
(H) Participating in Bank targeted
community lending programs; or
(iv) Has any combination of the elements described in paragraphs (c)(1)(i),
(ii), or (iii) of this section.
(2) Probationary performance. If the
evidence of first-time homebuyer performance is deemed to be unsatisfactory by the Finance Board, the member
shall be subject to a one-year probationary period. The member will be eligible to receive long-term advances
during the probationary period. If the
member does not demonstrate compliance with the first-time homebuyer
standard before the probationary period ends, the Finance Board shall restrict the member’s access to long-

term advances in accordance with
§ 944.5.
(3) Inadequate performance. A member’s access to long-term advances
shall be restricted in accordance with
§ 944.5 if the member provides no evidence of first-time homebuyer performance.
(The Office of Management and Budget has
approved the information collection contained in this section and assigned control
number 3069–0003 with an expiration date of
January 31, 2003.)
[62 FR 28988, May 29, 1997, as amended at 65
FR 5739, Feb. 7, 2000; 65 FR 8262, Feb. 18, 2000;
65 FR 44428, July 18, 2000; 67 FR 12850, Mar.
20, 2002]

§ 944.4 Decision on community support
statements.
(a) Action on community support statements. The Finance Board shall act on
each community support statement in
accordance with the requirements of
§ 944.3 within 75 calendar days of the
date the Finance Board deems the community support statement to be complete. The Finance Board shall deem a
community support statement complete when it has obtained all of the information required by this part and
any other information it deems necessary to process the community support statement. If the Finance Board
determines during the review process
that additional information is necessary to process the community support statement, the Finance Board
may deem the community support
statement incomplete and stop the 75day time period by providing written
notice to the member. When the Finance Board receives the additional information, it shall again deem the
community support statement complete and resume the 75-day time period where it stopped. The Finance
Board shall have 10 calendar days in
addition to the 75-day time period to
act on a community support statement
if the Finance Board receives the additional information on or after the seventieth day of the 75-day time period.
(b) Decision on community support
statements. The Finance Board shall
provide written notice to the member
and the member’s Bank of its determination regarding the community
support statement submitted by the
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member. The notice shall identify the
reasons for the Finance Board’s determination.
(The Office of Management and Budget has
approved the information collection contained in this section and assigned control
number 3069–0003 with an expiration date of
January 31, 2003.)
[62 FR 28988, May 29, 1997, as amended at 65
FR 5739, Feb. 7, 2000; 65 FR 8262, Feb. 18, 2000]

§ 944.5 Restrictions on access to longterm advances.
(a) Requirement. The Finance Board
shall restrict a member’s access to
long-term advances if the member:
(1) Failed to comply with the requirements of this part;
(2) Submitted a community support
statement that was not approved by
the Finance Board;
(3) Did not receive a rating in a CRA
evaluation of ‘‘outstanding’’ or ‘‘satisfactory’’ at the end of the probationary
period described in § 944.3(b)(2); or
(4) Failed to provide evidence satisfactory to the Finance Board of its
first-time homebuyer performance before the end of the probationary period
described in § 944.3(c)(2).
(b) Notice. The Finance Board shall
provide written notice to a member
and the member’s Bank of its determination to restrict the member’s access to long-term advances: the member by certified mail, return receipt requested, and the member’s Bank by
facsimile and by regular mail.
(c) Effective date. Restrictions on access to long-term advances shall take
effect 30 days after the date the notices
required under paragraph (b) of this
section are mailed unless the member
complies with the requirements of this
part before the end of the 30-day period.
(d) Removing restrictions. (1) The Finance Board may remove restrictions
on a member’s access to long-term advances imposed under this section:
(i) If the Finance Board determines
that application of the restriction may
adversely affect the safety and soundness of the member. A member may
submit a written request to the Finance Board to remove a restriction on
access to long-term advances under
this paragraph (d)(1)(i). Such written
request shall contain a clear and con-

cise statement of the basis for the request, and a statement that application of the restriction may adversely
affect the safety and soundness of the
member from the member’s appropriate Federal banking agency, or the
member’s appropriate state regulator
for a member that is not subject to regulation or supervision by a federal regulator. The Finance Board shall consider each written request within 30
calendar days of receipt.
(ii) If the Finance Board determines
that the member subsequently has
complied with the requirements of this
part. A member may submit a written
request to the Finance Board to remove a restriction on access to longterm advances under this paragraph
(d)(1)(ii). Such written request shall
state with specificity how the member
has complied with the requirements of
this part. The Finance Board shall consider each written request within 30
calendar days of receipt.
(2) The Finance Board shall place a
member on probation in accordance
with § 944.3(b)(2), if:
(i) The member’s access to long-term
advances was restricted on the basis of
the member’s inadequate performance
under the CRA standard, as described
in § 944.3(b)(3);
(ii) The rating in the member’s subsequent CRA evaluation is ‘‘needs to improve;’’ and
(iii) The member did not receive either a ‘‘substantial noncompliance’’
CRA rating or a ‘‘needs to improve’’
CRA rating immediately preceding the
CRA rating on which the member’s inadequate performance under the CRA
standard was based.
(3) The Finance Board shall provide
written notice to the member and the
member’s Bank of its determination
under this paragraph (d): the member
by certified mail, return receipt requested, and the member’s Bank by
facsimile and by regular mail. The Finance Board’s determination shall take
effect on the date the notices are
mailed.
(e) CICA. A member that is subject to
a restriction on access to long-term advances under this part shall not be eligible to participate in a CICA program
offered under parts 951 and 952 of this
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chapter. The restriction in this paragraph (e) shall not apply to CICA applications or funding approved before the
date the restriction is imposed.
(The Office of Management and Budget has
approved the information collection contained in this section and assigned control
number 3069–0003 with an expiration date of
January 31, 2003.)
[62 FR 28988, May 29, 1997, as amended at 62
FR 46872, Sept. 5, 1997; 63 FR 65545, Nov. 27,
1998; 65 FR 5739, Feb. 7, 2000; 65 FR 8262, Feb.
18, 2000; 67 FR 12850, Mar. 20, 2002]

§ 944.6 Bank community support programs.
(a) Requirement. Consistent with the
safe and sound operation of the Bank,
each Bank shall establish and maintain
a community support program. A
Bank’s community support program
shall:
(1) Provide technical assistance to
members;
(2) Promote and expand affordable
housing finance;
(3) Identify opportunities for members to expand financial and credit
services in underserved neighborhoods
and communities;
(4) Encourage members to increase
their targeted community lending and
affordable housing finance activities by
providing incentives such as awards or
technical assistance to nonprofit housing developers or community groups
with outstanding records of participation in targeted community lending or
affordable housing finance partnerships
with members; and
(5) Include an annual Targeted Community Lending Plan, approved by the
Bank’s board of directors and subject
to modification, which shall require
the Bank to:
(i) Conduct market research in the
Bank’s district;

(ii) Describe how the Bank will address identified credit needs and market opportunities in the Bank’s district
for targeted community lending;
(iii) Consult with its Advisory Council and with members, housing associates, and public and private economic
development organizations in the
Bank’s district in developing and implementing its Targeted Community
Lending Plan; and
(iv) Establish quantitative targeted
community lending performance goals.
(b) Notice. A Bank shall provide annually to each of its members a written
notice:
(1) Identifying CICA programs and
other Bank activities that may provide
opportunities for a member to meet the
community support requirements and
to engage in targeted community lending; and
(2) Summarizing targeted community
lending and affordable housing activities undertaken by members, housing
associates, nonprofit housing developers, community groups, or other entities in the Bank’s district, that may
provide opportunities for a member to
meet the community support requirements and to engage in targeted community lending.
[62 FR 28988, May 29, 1997, as amended at 63
FR 65545, Nov. 27, 1998; 65 FR 44428, July 18,
2000; 67 FR 12850, Mar. 20, 2002]

§ 944.7 Reports.
Each Advisory Council annual report
required to be submitted to the Finance Board pursuant to section
10(j)(11) of the Act (12 U.S.C. 1430(j)(11))
shall include an analysis of the Bank’s
targeted community lending and affordable housing activities.
[63 FR 65545, Nov. 27, 1998, as amended at 65
FR 44428, July 18, 2000; 67 FR 12850, Mar. 20,
2002]
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SUBCHAPTER G—FEDERAL HOME LOAN BANK ASSETS AND
OFF-BALANCE SHEET ITEMS
PART 950—ADVANCES
Subpart A—Advances to Members
Sec.
950.1 Definitions.
950.2 Authorization and application for advances; obligation to repay advances.
950.3 Purpose of long-term advances; Proxy
text.
950.4 Limitations on access to advances.
950.5 Terms and conditions for advances.
950.6 Fees.
950.7 Collateral.
950.8 Banks as secured creditors.
950.9 Pledged collateral; verification.
950.10 Collateral valuation; appraisals.
950.11 Capital stock requirements; unilateral redemption of excess stock.
950.12 Intradistrict transfer of advances.
950.13 Special advances to savings associations.
950.14 Advances to the Savings Association
Insurance Fund.
950.15 Liquidation of advances upon termination of membership.

Subpart B—Advances to Housing
Associates
950.16 Scope.
950.17 Advances to housing associates.

Subpart C—Advances to Out-ofDistrict Members and Housing
Associates
950.25 Advances to out-of-district members
and housing associates.
AUTHORITY: 12 U.S.C. 1422a(a)(3), 1422b(a)(1),
1426, 1429, 1430, 1430b, 1431.
SOURCE: 58 FR 29469, May 20, 1993, unless
otherwise noted. Redesignated at 65 FR 8256,
Feb. 18, 2000.

Subpart A—Advances to
Members
§ 950.1 Definitions.
As used in this part:
Affiliate means any business entity
that controls, is controlled by, or is
under common control with, a member.
Capital deficient member means a
member that fails to meet its minimum regulatory capital requirements
as defined or otherwise required by the

member’s appropriate federal banking
agency, insurer or, in the case of members that are not federally insured depository institutions, state regulator.
Cash equivalents means investments
that—
(1) Are readily convertible into
known amounts of cash;
(2) Have a remaining maturity of 90
days or less at the acquisition date;
and
(3) Are held for liquidity purposes.
CFI member means a member that is a
Community Financial Institution, as
defined in § 925.1 of this chapter, except
that, for purposes of this part, the
member’s average of total assets over
three years shall be calculated by the
Bank:
(1) Based on the average of total assets drawn from the institution’s regulatory financial reports (as defined in
§ 925.1 of this chapter) filed with its appropriate regulator (as defined in § 925.1
of this chapter) for the three most recent calendar year-ends; and
(2) Annually, and shall be effective
April 1 of each year.
Credit union means a credit union as
defined in section 101 of the Federal
Credit Union Act (12 U.S.C. 1752).
Depository institution means a bank,
savings association, or credit union.
Dwelling unit means a single room or
a unified combination of rooms designed for residential use by one household.
Improved residential real property
means residential real property excluding real property to be improved, or in
the process of being improved, by the
construction of dwelling units.
Insurer means the FDIC for insured
depository institutions, as defined section 3(c)(2) of the Federal Deposit Insurance Act (12 U.S.C. 1813(c)(2)), and
the NCUA for federally-insured credit
unions.
Long-term advance means an advance
with an original term to maturity
greater than five years.
Manufactured housing means a manufactured home as defined in section

154

VerDate Dec<13>2002

05:41 Jan 20, 2003

Jkt 200039

PO 00000

Frm 00154

Fmt 8010

Sfmt 8010

Y:\SGML\200039T.XXX

200039T

Federal Housing Finance Board

§ 950.1

603(6) of the Manufactured Home Construction and Safety Standards Act of
1974, as amended (42 U.S.C. 5402(6)).
Mortgage-backed security means:
(1) An equity security representing
an ownership interest in:
(i) Fully disbursed, whole first mortgage loans on improved residential real
property; or
(ii) Mortgage pass-through or participation securities which are themselves
backed entirely by fully disbursed,
whole first mortgage loans on improved residential real property; or
(2) An obligation, bond, or other debt
security backed entirely by the assets
described in paragraph (1)(i) or (ii) of
this definition.
Multifamily property means:
(1)(i) Real property that is solely residential and which includes five or
more dwelling units; or
(ii) Real property which includes five
or more dwelling units with commercial units combined, provided the property is primarily residential.
(2) Multifamily property as defined in
this section includes nursing homes,
dormitories and homes for the elderly.
Nonresidential real property means
real property not used for residential
purposes, including business or industrial property, hotels, motels, churches, hospitals, educational and charitable institutions, clubs, lodges, association buildings, golf courses, recreational facilities, farm property not
containing a dwelling unit, or similar
types of property, except as otherwise
determined by the Finance Board in its
discretion.
One-to-four family property means any
of the following:
(1) Real property containing:
(i) One-to-four dwelling units; or
(ii) More than four dwelling units if
each unit is separated from the other
units by dividing walls that extend
from ground to roof, including row
houses, townhouses or similar types of
property;
(2) Manufactured housing if:
(i) Applicable state law defines the
purchase or holding of manufactured
housing as the purchase or holding of
real property; and
(ii) The loan to purchase the manufactured housing is secured by that
manufactured housing;

(3) Individual condominium dwelling
units or interests in individual cooperative housing dwelling units that are
part of a condominium or cooperative
building without regard to the number
of total dwelling units therein; or
(4) Real property containing one-tofour dwelling units with commercial
units combined, provided the property
is primarily residential.
Residential housing finance assets
means any of the following:
(1) Loans secured by residential real
property;
(2) Mortgage-backed securities;
(3) Participations in loans secured by
residential real property;
(4) Loans or investments qualifying
under the definition of ‘‘community
lending’’ in § 900.1 of this chapter;
(5) Loans secured by manufactured
housing, regardless of whether such
housing qualifies as residential real
property; or
(6) Any loans or investments which
the Finance Board, in its discretion,
otherwise determines to be residential
housing finance assets.
Residential real property means:
(1) Any of the following:
(i) One-to-four family property;
(ii) Multifamily property;
(iii) Real property to be improved by
the construction of dwelling units;
(iv) Real property in the process of
being improved by the construction of
dwelling units;
(2) The term residential real property
does not include nonresidential real
property as defined in this section.
Savings association means a savings
association as defined in section 3(b) of
the Federal Deposit Insurance Act, as
amended (12 U.S.C. 1813(b)).
Small agri-business loans means loans
to finance agricultural production and
other loans to farmers that are within
the legal lending limit of the reporting
CFI member, and that are reported on
either: Schedule RC–C, Part I, item 3 of
the Report of Condition and Income
filed by insured commercial banks and
FDIC-supervised savings banks; or
Schedule SC300, SC303 or SC306 of the
Thrift Financial Report filed by savings associations (or equivalent successor schedules).
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Small business loans means commercial and industrial loans that are within the legal lending limit of the reporting CFI member and that are reported
on either: Schedule RC–C, Part I, item
1.e or Schedule RC–C, Part I, item 4 of
the Report of Condition and Income
filed by insured commercial banks and
FDIC-supervised savings banks; or
Schedule SC300, SC303 or SC306 of the
Thrift Financial Report filed by savings associations (or equivalent successor schedules).
Small farm loans means loans secured
primarily by farmland that are within
the legal lending limit of the reporting
CFI member, and that are reported on
either: Schedule RC–C, Part I, item 1.a.
or 1.b. of the Report of Condition and
Income filed by insured commercial
banks and FDIC-supervised savings
banks; or Schedule SC260 of the Thrift
Financial Report filed by savings associations (or equivalent successor schedules).
State housing finance agency or SHFA
has the meaning set forth in § 926.1 of
this chapter.
State regulator means a state insurance commissioner or state regulatory
entity with primary responsibility for
supervising a member borrower that is
not a federally insured depository institution.
Tangible capital means:
(1) Capital, calculated according to
GAAP, less ‘‘intangible assets’’ except
for purchased mortgage servicing
rights to the extent such assets are included in a member’s core or Tier 1
capital, as reported in the member’s
Thrift Financial Report for members
whose primary federal regulator is the
OTS, or as reported in the Report of
Condition and Income for members
whose primary federal regulator is the
FDIC, the OCC, or the FRB.
(2) Capital calculated according to
GAAP, less intangible assets, as defined by a Bank for members that are
not regulated by the OTS, the FDIC,
the OCC, or the FRB; provided that a
Bank shall include a member’s purchased mortgage servicing rights to
the extent such assets are included for

the purpose of meeting regulatory capital requirements.
[58 FR 29469, May 20, 1993, as amended at 58
FR 29477, May 20, 1993; 59 FR 2949, Jan. 20,
1994; 62 FR 8871, Feb. 27, 1997; 62 FR 12079,
Mar. 14, 1997; 63 FR 35128, June 29, 1998; 63 FR
65545, Nov. 27, 1998; 64 FR 16621, Apr. 6, 1999;
65 FR 8262, Feb. 18, 2000; 65 FR 44428, July 18,
2000; 66 FR 50295, Oct. 3, 2001; 67 FR 12850,
Mar. 20, 2002]

§ 950.2 Authorization and application
for advances; obligation to repay
advances.
(a) Application for advances. A Bank
may accept oral or written applications for advances from its members.
(b) Obligation to repay advances. (1) A
Bank shall require any member to
which an advance is made to enter into
a primary and unconditional obligation
to repay such advance and all other indebtedness to the Bank, together with
interest and any unpaid costs and expenses in connection therewith, according to the terms under which such advance was made or other indebtedness
incurred.
(2) Such obligations shall be evidenced by a written advances agreement that shall be reviewed by the
Bank’s legal counsel to ensure such
agreement is in compliance with applicable law.
(c) Secured advances. (1) Each Bank
shall make only fully secured advances
to its members as set forth in the Act,
the provisions of this part and policy
guidelines established by the Finance
Board.
(2) The Bank shall execute a written
security agreement with each borrowing member which establishes the
Bank’s security interest in collateral
securing advances.
(3) Such written security agreement
shall, at a minimum, describe the type
of collateral securing the advances and
give the Bank a perfectible security interest in the collateral.
(d) Form of applications and agreements. Applications for advances, advances agreements and security agreements shall be in substantially such
form as approved by the Bank’s board
of directors, or a committee thereof
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specifically authorized by the board of
directors to approve such forms.
[58 FR 29469, May 20, 1993, as amended at 64
FR 71278, Dec. 21, 1999; 65 FR 8262, Feb. 18,
2000. Redesignated at 65 FR 44429, July 18,
2000; 67 FR 12851, Mar. 20, 2002]

§ 950.3 Purpose of long-term advances;
Proxy test.
(a) A Bank shall make long-term advances only for the purpose of enabling
any member to purchase or fund new or
existing residential housing finance assets, which include, for CFI members,
small business loans, small farm loans
and small agri-business loans.
(b)(1) Prior to approving an application for a long-term advance, a Bank
shall determine that the principal
amount of all long-term advances currently held by the member does not exceed the total book value of residential
housing finance assets held by such
member. The Bank shall determine the
total book value of such residential
housing finance assets, using the most
recent Thrift Financial Report, Report
of Condition and Income, financial
statement or other reliable documentation made available by the member.
(2) Applications for CICA advances
are exempt from the requirements of
paragraph (b)(1) of this section.
[58 FR 29469, May 20, 1993, as amended at 63
FR 65545, Nov. 27, 1998. Redesignated and
amended at 65 FR 44429, July 18, 2000]

§ 950.4 Limitations on access to advances.
(a) Credit underwriting. A Bank, in its
discretion, may:
(1) Limit or deny a member’s application for an advance if, in the Bank’s
judgment, such member:
(i) Is engaging or has engaged in any
unsafe or unsound banking practices;
(ii) Has inadequate capital;
(iii) Is sustaining operating losses;
(iv) Has financial or managerial deficiencies, as determined by the Bank,
that bear upon the member’s creditworthiness; or
(v) Has any other deficiencies, as determined by the Bank; or
(2) Make advances and renewals only
if the Bank determines that it may
safely make such advance or renewal
to the member, including advances and

renewals made pursuant to this section.
(b) New advances to members without
positive tangible capital. (1) A Bank shall
not make a new advance to a member
without positive tangible capital unless the member’s appropriate federal
banking agency or insurer requests in
writing that the Bank make such advance. The Bank shall promptly provide the Finance Board with a copy of
any such request.
(2) A Bank shall use the most recently available Thrift Financial Report, Report of Condition, and Income
or other regulatory report of financial
condition to determine whether a
member has positive tangible capital.
(c) Renewals of advances to members
without positive tangible capital—(1) Renewal for 30-day terms. A Bank may
renew outstanding advances, for successive terms of up to 30 days each, to
a member without positive tangible
capital; provided, however, that a Bank
shall honor any written request of the
appropriate federal banking agency or
insurer that the Bank not renew such
advances.
(2) Renewal for longer than 30-day
terms. A Bank may renew outstanding
advances to a member without positive
tangible capital for a term greater
than 30 days at the written request of
the appropriate federal banking agency
or insurer.
(d) Advances to capital deficient but
solvent members. (1) Except as provided
in paragraph (d)(2)(i) of this section, a
Bank may make a new advance or
renew an outstanding advance to a capital deficient member that has positive
tangible capital.
(2)(i) A Bank shall not lend to a capital deficient member that has positive
tangible capital if it receives written
notice from the appropriate federal
banking agency or insurer that the
member’s use of Bank advances has
been prohibited. The Bank shall
promptly provide the Finance Board
with a copy of any such notice.
(ii) A Bank may resume lending to
such a capital deficient member if the
Bank receives a written statement
from the appropriate federal banking
agency or insurer which re-establishes
the member’s ability to use advances.
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(e) Reporting. (1) Each Bank shall provide the Finance Board with a quarterly report of the advances and commitments outstanding to each of its
members.
(2) Such quarterly report shall be in
a format or on a form prescribed by the
Finance Board.
(3) Each Bank shall, upon written request from a member’s appropriate federal banking agency or insurer, provide
to such entity information on advances
and commitments outstanding to the
member.
(f) Members without federal regulators.
In the case of members that are not
federally insured depository institutions, the references in paragraphs (b),
(c), (d) and (e) of this section to ‘‘appropriate federal banking agency or insurer’’ shall mean the member’s state
regulator acting in a capacity similar
to an appropriate federal banking agency or insurer.
(g) Advance commitments. (1) In the
event that a member’s access to advances from a Bank is restricted pursuant to this section, the Bank shall not
fund outstanding commitments for advances not exercised prior to the imposition of the restriction. This requirement shall apply to all advance commitments made by a Bank after August
25, 1993.
(2) Each Bank shall include the stipulation contained in paragraph (g)(1) of
this section as a clause in either:
(i) The written advances agreement
required by § 950.2(b)(2) of this part; or
(ii) The written advances application
required by § 950.2(a) of this part.
[58 FR 29469, May 20, 1993, as amended at 59
FR 2949, Jan. 20, 1994; 64 FR 71278, Dec. 21,
1999; 65 FR 8263, Feb. 18, 2000. Redesignated
at 65 FR 44429, July 18, 2000, as amended at 67
FR 12851, Mar. 20, 2002]

§ 950.5 Terms and conditions for advances.
(a) Advance maturities. Each Bank
shall offer advances with maturities of
up to ten years, and may offer advances with longer maturities consistent with the safe and sound operation of the Bank.
(b) Advance pricing—(1) General. A
Bank shall not price its advances to
members below:

(i) The marginal cost to the Bank of
raising matching term and maturity
funds in the marketplace, including
embedded options; and
(ii) The administrative and operating
costs associated with making such advances to members.
(2) Differential pricing. (i) Each Bank
may, in pricing its advances, distinguish among members based upon its
assessment of:
(A) The credit and other risks to the
Bank of lending to any particular
member; or
(B) Other reasonable criteria that
may be applied equally to all members.
(ii) Each Bank shall include in its
member products policy required by
§ 917.4 of this chapter, standards and
criteria for such differential pricing
and shall apply such standards and criteria consistently and without discrimination to all members applying
for advances.
(3) Exceptions. The advance pricing
policies contained in paragraph (b)(1)
of this section shall not apply in the
case of:
(i) A Bank’s CICA programs; and
(ii) Any other advances programs
that are volume limited and specifically approved by the Bank’s board of
directors.
(c) Authorization for pricing advances.
(1) A Bank’s board of directors, a committee thereof, or the Bank’s president, if so authorized by the Bank’s
board of directors, shall set the rates of
interest on advances consistent with
paragraph (b) of this section.
(2) A Bank president authorized to
set interest rates on advances pursuant
to this paragraph (c) may delegate any
part of such authority to any officer or
employee of the Bank.
(d) Putable or convertible advances—(1)
Disclosure. A Bank that offers a putable
or convertible advance to a member
shall disclose in writing to such member the type and nature of the risks associated with putable or convertible
advance funding. The disclosure should
include detail sufficient to describe
such risks.
(2) Replacement funding for putable advances. If a Bank terminates a putable
advance prior to the stated maturity
date of such advance, the Bank shall
offer to provide replacement funding to
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the member, provided the member is
able to satisfy the normal credit and
collateral requirements of the Bank for
the replacement funding requested.
(3) Definition. For purposes of this
paragraph (d), the term putable advance
means an advance that a Bank may, at
its discretion, terminate and require
the member to repay prior to the stated maturity date of the advance.
[58 FR 29469, May 20, 1993, as amended at 61
FR 52687, Oct. 8, 1996; 65 FR 8263, Feb. 18, 2000.
Redesignated and amended at 65 FR 44429,
July 18, 2000]

§ 950.6

Fees.

(a) Fees in member products policy. All
fees charged by each Bank and any
schedules or formulas pertaining to
such fees shall be included in the
Bank’s member products policy required by § 917.4 of this chapter. Any
such fee schedules or formulas shall be
applied consistently and without discrimination to all members.
(b) Prepayment fees. (1) Except where
an advance product contains a prepayment option, each Bank shall establish
and charge a prepayment fee pursuant
to a specified formula which makes the
Bank financially indifferent to the borrower’s decision to repay the advance
prior to its maturity date.
(2) Prepayment fees are not required
for:
(i) Advances with original terms to
maturity or repricing periods of six
months or less;
(ii) Advances funded by callable debt;
or
(iii) Advances which are otherwise
appropriately hedged so that the Bank
is financially indifferent to their prepayment.
(3) The board of directors of each
Bank, a designated committee thereof,
or officers specifically authorized by
the board of directors, may waive a
prepayment fee only if such prepayment will not result in an economic
loss to the Bank. Any such waiver
must subsequently be ratified by the
board of directors.
(4) A Bank, in determining whether
or not to waive a prepayment fee, shall
apply consistent standards to all of its
members.

(c) Commitment fees. Each Bank may
charge a fee for its commitment to
fund an advance.
(d) Other fees. Each Bank is authorized to charge other fees as it deems
necessary and appropriate.
[58 FR 29469, May 20, 1993; 65 FR 8263, Feb. 18,
2000. Redesignated and amended at 65 FR
44429, July 18, 2000]

§ 950.7 Collateral.
(a) Eligible security for advances to all
members. At the time of origination or
renewal of an advance, each Bank shall
obtain from the borrowing member or,
in accordance with paragraph (g) of
this section, an affiliate of the borrowing member, and thereafter maintain, a security interest in collateral
that meets the requirements of one or
more of the following categories:
(1) Mortgage loans and privately issued
securities. (i) Fully disbursed, whole
first mortgage loans on improved residential real property not more than 90
days delinquent; or
(ii) Privately issued mortgage-backed
securities, excluding the following:
(A) Securities that represent a share
of only the interest payments or only
the principal payments from the underlying mortgage loans;
(B) Securities that represent a subordinate interest in the cash flows from
the underlying mortgage loans;
(C) Securities that represent an interest in any residual payments from
the underlying pool of mortgage loans;
or
(D) Such other high-risk securities as
the Finance Board in its discretion
may determine.
(2)
Agency
securities.
Securities
issued, insured or guaranteed by the
United States Government, or any
agency thereof, including without limitation:
(i) Mortgage-backed securities issued
or guaranteed by Freddie Mac, Fannie
Mae, Ginnie Mae, or any other agency
of the United States Government;
(ii) Mortgages or other loans, regardless of delinquency status, to the extent that the mortgage or loan is insured or guaranteed by the United
States or any agency thereof, or otherwise is backed by the full faith and
credit of the United States, and such
insurance, guarantee or other backing
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is for the direct benefit of the holder of
the mortgage or loan; and
(iii) Securities backed by, or representing an equity interest in, mortgages or other loans referred to in
paragraph (a)(2)(ii) of this section.
(3) Cash or deposits. Cash or deposits
in a Bank.
(4) Other real estate-related collateral.
(i) Other real estate-related collateral
provided that:
(A) Such collateral has a readily ascertainable value, can be reliably discounted to account for liquidation and
other risks, and can be liquidated in
due course; and
(B) The Bank can perfect a security
interest in such collateral.
(ii) Eligible other real estate-related
collateral may include, but is not limited to:
(A)
Privately
issued
mortgagebacked securities not otherwise eligible under paragraph (a)(1)(ii) of this
section;
(B) Second mortgage loans, including
home equity loans;
(C) Commercial real estate loans; and
(D) Mortgage loan participations.
(5) Securities representing equity interests in eligible advances collateral. Any
security the ownership of which represents an undivided equity interest in
underlying assets, all of which qualify
either as:
(i) Eligible collateral under paragraphs (a)(1), (2), (3) or (4) of this section; or
(ii) Cash equivalents.
(b) Additional collateral eligible as security for advances to CFI members or their
affiliates—(1) General. Subject to the requirements set forth in part 980 of this
chapter, a Bank is authorized to accept
from CFI members or their affiliates as
security for advances small business
loans, small farm loans or small agribusiness loans fully secured by collateral other than real estate, or securities representing a whole interest in
such loans, provided that:
(i) Such collateral has a readily ascertainable value, can be reliably discounted to account for liquidation and
other risks, and can be liquidated in
due course; and
(ii) The Bank can perfect a security
interest in such collateral.

(2) Change in CFI status. If a Bank determines, as of April 1 of each year,
that a member that has previously
qualified as a CFI no longer qualifies as
a CFI, and the member has total advances outstanding that exceed the
amount that can be fully secured by
collateral under paragraph (a) of this
section, the Bank may:
(i) Permit the advances of such member to run to their stated maturities;
and
(ii) Renew such member’s advances
to mature no later than March 31 of
the following year; provided that the
total of the member’s advances under
paragraphs (b)(2)(i) and (ii) of this section shall be fully secured by collateral
set forth in paragraphs (a) and (b) of
this section.
(c) Bank restrictions on eligible advances collateral. A Bank at its discretion may further restrict the types of
eligible collateral acceptable to the
Bank as security for an advance, based
upon the creditworthiness or operations of the borrower, the quality of
the collateral, or other reasonable criteria.
(d) Additional advances collateral. The
provisions of paragraph (a) of this section shall not affect the ability of any
Bank to take such steps as it deems
necessary to protect its secured position on outstanding advances, including requiring additional collateral,
whether or not such additional collateral conforms to the requirements for
eligible collateral in paragraphs (a) or
(b) of this section or section 10 of the
Act (12 U.S.C. 1430).
(e) Bank stock as collateral. (1) Pursuant to section 10(c) of the Act (12
U.S.C. 1430(c)), a Bank shall have a lien
upon, and shall hold, the stock of a
member in the Bank as further collateral security for all indebtedness of the
member to the Bank.
(2) The written security agreement
used by the Bank shall provide that the
borrowing member’s Bank stock is assigned as additional security by the
member to the Bank.
(3) The security interest of the Bank
in such member’s Bank stock shall be
entitled to the priority provided for in
section 10(e) of the Act (12 U.S.C.
1430(e)).
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(f) Advances collateral security requiring formal approval. No home mortgage
loan otherwise eligible to be accepted
as collateral for an advance by a Bank
under this section shall be accepted as
collateral for an advance if any director, officer, employee, attorney or
agent of the Bank or of the borrowing
member is personally liable thereon,
unless the board of directors of the
Bank has specifically approved such
acceptance by formal resolution, and
the Finance Board has endorsed such
resolution.
(g) Pledge of advances collateral by affiliates. Assets held by an affiliate of a
member that are eligible as collateral
under paragraphs (a) or (b) of this section may be used to secure advances to
that member only if:
(1) The collateral is pledged to secure
either:
(i) The member’s obligation to repay
advances; or
(ii) A surety or other agreement
under which the affiliate has assumed,
along with the member, a primary obligation to repay advances made to the
member; and
(2) The Bank obtains and maintains a
legally enforceable security interest
pursuant to which the Bank’s legal
rights and privileges with respect to
the collateral are functionally equivalent in all material respects to those
that the Bank would possess if the
member were to pledge the same collateral directly, and such functional
equivalence is supported by adequate
documentation.
[58 FR 29469, May 20, 1993, as amended at 64
FR 16621, Apr. 6, 1999; 65 FR 8262, Feb. 18,
2000. Redesignated and amended at 65 FR
44429, July 18, 2000; 67 FR 12851, Mar. 20, 2002]

§ 950.8

Banks as secured creditors.

(a) Except as provided in paragraph
(b) of this section, notwithstanding any
other provision of law, any security interest granted to a Bank by a member,
or by an affiliate of a member, shall be
entitled to priority over the claims and
rights of any party, including any receiver, conservator, trustee or similar
party having rights of a lien creditor,
to such collateral.
(b) A Bank’s security interest as described in paragraph (a) of this section

shall not be entitled to priority over
the claims and rights of a party that:
(1) Would be entitled to priority
under otherwise applicable law; and
(2) Is an actual bona fide purchaser
for value of such collateral or is an actual secured party whose security interest in such collateral is perfected in
accordance with applicable state law.
[58 FR 29469, May 20, 1993. Redesignated at 65
FR 8256, Feb. 18, 2000 and further redesignated at 65 FR 44429, July 18, 2000, as amended at 67 FR 12851, Mar. 20, 2002]

§ 950.9

Pledged collateral; verification.

(a) Collateral safekeeping. (1) A Bank
may permit a member that is a depository institution to retain documents
evidencing collateral pledged to the
Bank, provided that the Bank and such
member have executed a written security agreement pursuant to § 950.2(c) of
this part whereby such collateral is retained solely for the Bank’s benefit and
subject to the Bank’s control and direction.
(2) A Bank shall take any steps necessary to ensure that its security interest in all collateral pledged by non-depository institutions for an advance is
as secure as its security interest in collateral pledged by depository institutions.
(3) A Bank may at any time perfect
its security interest in collateral securing an advance to a member.
(b) Collateral verification. Each Bank
shall establish written procedures and
standards for verifying the existence of
collateral securing the Bank’s advances, and shall regularly verify the
existence of the collateral securing its
advances in accordance with such procedures and standards.
[58 FR 29469, May 20, 1993, as amended at 64
FR 16621, Apr. 6, 1999; 65 FR 8263, Feb. 18,
2000. Redesignated at 65 FR 44430, July 18,
2000; 67 FR 12851, Mar. 20, 2002]

§ 950.10
als.

Collateral valuation; apprais-

(a) Collateral valuation. Each Bank
shall determine the value of collateral
securing the Bank’s advances in accordance with the collateral valuation
procedures set forth in the Bank’s
member products policy established
pursuant to § 917.4 of this chapter.
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(b) Fair application of procedures. Each
Bank shall apply the collateral valuation procedures consistently and fairly to all borrowing members, and the
valuation ascribed to any item of collateral by the Bank shall be conclusive
as between the Bank and the member.
(c) Appraisals. A Bank may require a
member to obtain an appraisal of any
item of collateral, and to perform such
other investigations of collateral as
the Bank deems necessary and proper.
[65 FR 44430, July 18, 2000]

§ 950.11 Capital stock requirements;
unilateral redemption of excess
stock.
(a) Capital stock requirement for advances. At no time shall the aggregate
amount of outstanding advances made
by a Bank to a member exceed 20 times
the amount paid in by such member for
capital stock in the Bank.
(b) Unilateral redemption of excess capital stock; fee in lieu prohibited. (1) A
Bank, after providing 15 calendar days
advance written notice to a member,
may require the redemption of that
amount of the member’s Bank capital
stock that exceeds the capital stock requirements set forth in paragraph (a)
of this section, provided the minimum
amount required in section 6(b)(1) of
the Act (12 U.S.C. 1426(b)(1)) is maintained. The Bank shall have the discretion to determine the timing of such
unilateral redemption. The Bank’s implementation of its redemption policy
shall be consistent with the requirement of section 7(j) of the Act (12
U.S.C. 1427(j)) that the affairs of the
Bank shall be administered fairly and
impartially and without discrimination in favor of or against any member
borrower.
(2) A Bank may not impose on or accept from a member a fee in lieu of redeeming the member’s excess Bank
capital stock.
[58 FR 29469, May 20, 1993, as amended at 64
FR 16791, Apr. 6, 1999; 65 FR 8263, Feb. 18,
2000; 65 FR 13870, Mar. 15, 2000. Redesignated
at 65 FR 44430, July 18, 2000, as amended at 67
FR 12851, Mar. 20, 2002]

§ 950.12 Intradistrict transfer of advances.
(a) Advances held by members. A Bank
may allow one of its members to as-

sume an advance extended by the Bank
to another of its members, provided the
assumption complies with the requirements of this part governing the
issuance of new advances. A Bank may
charge an appropriate fee for processing the transfer.
(b) Advances held by nonmembers. A
Bank may allow one of its members to
assume an advance held by a nonmember, provided the advance was
originated by the Bank and provided
the assumption complies with the requirements of this part governing the
issuance of new advances. A Bank may
charge an appropriate fee for processing the transfer.
[59 FR 2950, Jan. 20, 1994. Redesignated at 65
FR 44430, July 18, 2000]

§ 950.13 Special advances to savings
associations.
(a) Eligible institutions. (1) A Bank,
upon receipt of a written request from
the Director of the OTS, may make
short-term advances to a savings association member.
(2) Such request must certify that
the member:
(i) Is solvent but presents a supervisory concern to the OTS because of
the member’s financial condition; and
(ii) Has reasonable and demonstrable
prospects of returning to a satisfactory
financial condition.
(b) Terms and conditions. Advances
made by a Bank to a member savings
association under this section shall:
(1) Be subject to all applicable collateral requirements of the Bank, this
part and section 10(a) of the Act (12
U.S.C. 1430(a)); and
(2) Be at the interest rate applicable
to advances of similar type and maturity that are made available to other
members that do not pose such a supervisory concern.
[58 FR 29469, May 20, 1993. Redesignated at 65
FR 8256, Feb. 18, 2000 and further redesignated at 65 FR 44430, July 18, 2000]

§ 950.14 Advances to the Savings Association Insurance Fund.
(a) Authority. Upon receipt of a written request from the FDIC, a Bank
may make advances to the FDIC for
the use of the Savings Association Insurance Fund. The Bank shall provide
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a copy of such request to the Finance
Board.
(b) Requirements. Advances to the
FDIC for the use of the Savings Association Insurance Fund shall:
(1) Bear a rate of interest not less
than the Bank’s marginal cost of funds,
taking into account the maturities involved and reasonable administrative
costs;
(2) Have a maturity acceptable to the
Bank;
(3) Be subject to any prepayment,
commitment, or other appropriate fees
of the Bank; and
(4) Be adequately secured by collateral acceptable to the Bank.
[58 FR 29469, May 20, 1993, as amended at 65
FR 8262, Feb. 18, 2000. Redesignated at 65 FR
44430, July 18, 2000]

§ 950.15 Liquidation of advances upon
termination of membership.
If an institution’s membership in a
Bank is terminated, the Bank shall determine an orderly schedule for liquidating any indebtedness of such member to the Bank; this section shall not
require a Bank to call any such indebtedness prior to maturity of the advance. The Bank shall deem any such
liquidation a prepayment of the member’s indebtedness, and the member
shall be subject to any fees applicable
to such prepayment.
[58 FR 29469, May 20, 1993. Redesignated at 65
FR 8256, Feb. 18, 2000 and further redesignated at 65 FR 44430, July 18, 2000]

Subpart B—Advances to Housing
Associates
SOURCE: 62 FR 12079, Mar. 14, 1997, unless
otherwise noted.

§ 950.16 Scope.
Except as otherwise provided in
§ § 950.14 and 950.17, the requirements of
subpart A apply to this subpart.
[58 FR 29469, May 20, 1993. Redesignated at 65
FR 44430, July 18, 2000]

§ 950.17 Advances to housing associates.
(a) Authority. Subject to the provisions of the Act and this subpart, a
Bank may make advances only to a
housing associate whose principal place

of business, as determined in accordance with part 925 of this chapter, is located in the Bank’s district.
(b) Collateral requirements—(1) Advances to housing associates. A Bank
may make an advance to any housing
associate upon the security of the following collateral:
(i) Mortgage loans insured by the
Federal Housing Administration of
HUD under title II of the National
Housing Act; or
(ii) Securities representing a whole
interest in the principal and interest
payments due on a pool of mortgage
loans insured by the Federal Housing
Administration of HUD under title II of
the National Housing Act. A Bank may
only accept as collateral the securities
described in this paragraph (b)(1)(ii) if
the housing associate provides evidence that such securities are backed
solely by mortgages of the type described in paragraph (b)(1)(i) of this
section.
(2) Certain advances to SHFAs. (i) In
addition to the collateral described in
paragraph (b)(1) of this section, a Bank
may make an advance to a housing associate that has satisfied the requirements of § 926.3(b) for the purpose of facilitating residential or commercial
mortgage lending that benefits individuals or families meeting the income requirements in section 142(d) or 143(f) of
the Internal Revenue Code (26 U.S.C.
142(d) or 143(f)) upon the security of the
following collateral:
(A) The collateral described in
§ 950.7(a)(1) or (2).
(B) The collateral described in
§ 950.7(a)(3). Solely for the purpose of
facilitating acceptance of such collateral, a Bank may establish a cash collateral account for a housing associate
that has satisfied the requirements of
§ 926.3(b).
(C) The other real estate-related collateral described in § 950.7(a)(4), provided that such collateral comprises
mortgage loans on one-to-four family
or multifamily residential property.
(ii) Prior to making an advance pursuant to this paragraph (b)(2), a Bank
shall obtain a written certification
from the housing associate that it shall
use the proceeds of the advance for the
purposes
described
in
paragraph
(b)(2)(i) of this section.
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(c) Terms and conditions—(1) General.
Subject to the provisions of this paragraph (c), a Bank, in its discretion,
shall determine whether, and on what
terms, it will make advances to a housing associate.
(2) Advance pricing. (i) A Bank shall
price advances to housing associates in
accordance with the requirements for
pricing advances to members set forth
in § 950.3(b). Wherever the term ‘‘member’’ appears in § 950.3(b), the term shall
be construed also to mean ‘‘housing associate.’’
(ii) A Bank shall apply the pricing
criteria identified in § 950.5(b)(2) equally to all of its member and housing associate borrowers.
(3) Limit on advances. The principal
amount of any advance made to a housing associate may not exceed 90 percent of the unpaid principal of the
mortgage loans or securities pledged as
security for the advance. This limit
does not apply to an advance made to
a housing associate under paragraph
(b)(2) of this section.
(d) Transaction accounts. Solely for
the purpose of facilitating the making
of advances to a housing associate, a
Bank may establish a transaction account for each housing associate.
(e) Loss of eligibility—(1) Notification of
status changes. A Bank shall require a
housing associate that applies for an
advance to agree in writing that it will
promptly inform the Bank of any
change in its status as a housing associate.
(2) Verification of eligibility. A Bank
may, from time to time, require a
housing associate to provide evidence
that it continues to satisfy all of the
eligibility requirements of the Act,
this subpart and part 926 of this chapter.
(3) Loss of eligibility. A Bank shall not
extend a new advance or renew an existing advance to a housing associate
that no longer meets the eligibility requirements of the Act, this subpart and
part 926 of this chapter until the entity
has provided evidence satisfactory to

the Bank that it is in compliance with
such requirements.
(The Office of Management and Budget has
approved the information collection contained in this section and assigned control
number 3069–0005 with an expiration date of
November 30, 2002.)
[58 FR 29469, May 20, 1993, as amended by 65
FR 203, Jan. 4, 2000; 65 FR 8263, Feb. 18, 2000.
Redesignated and amended at 65 FR 44430,
July 18, 2000; 67 FR 12851, Mar. 20, 2002]

Subpart C—Advances to Out-ofDistrict Members and Housing
Associates
§ 950.25 Advances to out-of-district
members and housing associates.
(a) Establishment of creditor/debtor relationship. Any Bank may become a
creditor to a member or housing associate of another Bank through the purchase of an outstanding advance, or a
participation interest therein, from the
other Bank, or through an arrangement with the other Bank that provides for the establishment of such a
creditor/debtor relationship at the time
an advance is made.
(b) Applicability of advances requirements. Any creditor/debtor relationship
established pursuant to paragraph (a)
of this section shall be subject to all of
the provisions of this part that would
apply to an advance made by a Bank to
its own members or housing associates.
[65 FR 43981, July 17, 2000; 65 FR 46049, July
26, 2000, as amended at 67 FR 12852, Mar. 20,
2002]

PART 951—AFFORDABLE HOUSING
PROGRAM
Sec.
951.1 Definitions.
951.2 Required annual AHP contributions.
951.3 Operation of Program and adoption of
AHP implementation plan.
951.4 Advisory Councils.
951.5 Minimum eligibility standards for
AHP projects.
951.6 Procedure for approval of applications
for funding.
951.7 Modifications of applications prior to
or after project completion.
951.8 Procedure for funding.
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951.10 Initial monitoring requirements.
951.11 Long-term monitoring requirements.
951.12 Remedial actions for noncompliance.
951.13 Agreements.
951.14 Temporary suspension of AHP contributions.
951.15 Affordable Housing Reserve Fund.
951.16 Application to existing AHP projects.
AUTHORITY: 12 U.S.C. 1430(j).
SOURCE: 62 FR 41828, Aug. 4, 1997, unless
otherwise noted. Redesignated at 65 FR 8256,
Feb. 18, 2000.
EDITORIAL NOTE: Nomenclature changes
appear at 66 FR 50301, Oct. 3, 2001.

§ 951.1 Definitions.
As used in this part:
Affordable means that the rent
charged for a unit which is to be reserved for occupancy by a household
with an income at or below 80 percent
of the median income for the area, does
not exceed 30 percent of the income of
a household of the maximum income
and size expected, under the commitment made in the AHP application, to
occupy the unit (assuming occupancy
of 1.5 persons per bedroom or 1.0 person
per unit without a separate bedroom).
Cost of funds means, for purposes of a
subsidized advance, the estimated cost
of issuing Bank System consolidated
obligations with maturities comparable to that of the subsidized advance.
Direct subsidy means an AHP subsidy
in the form of a direct cash payment,
but does not include homeownership
set-aside funds.
Family member means any individual
related to a person by blood, marriage
or adoption.
Habitable means suitable for occupancy, taking into account local
health, safety, and building codes.
Homeownership set-aside funds means
funds provided to a member by a Bank
pursuant to a Bank’s homeownership
set-aside program.
Low-or moderate-income household. (1)
Owner-occupied projects. For purposes of
an owner-occupied project, low-or moderate-income household means a household which, at the time it is qualified
by the sponsor for participation in the
project, has an income of 80 percent or
less of the median income for the area.
(2) Rental projects. (i) In general. For
purposes of a rental project, low-or

moderate-income household means a
household which, upon initial occupancy of a rental unit, has an income
at or below 80 percent of the median income for the area.
(ii) Housing with current occupants. In
the case of projects involving the purchase or rehabilitation of rental housing with current occupants, low- or
moderate-income household means an occupying household with an income at
or below 80 percent of the median income for the area at the time an application for AHP subsidy is submitted to
the Bank.
(3) Family-size adjustment. The income
limit for low-or moderate-income households may be adjusted for family size in
accordance with the methodology of
the applicable median income standard.
Habitable means suitable for occupancy, taking into account local
health, safety and building codes.
Low-or moderate-income neighborhood
means any neighborhood in which 51
percent or more of the households have
incomes at or below 80 percent of the
median income for the area.
Median income for the area. (1) Owneroccupied projects. A Bank shall identify
in its AHP implementation plan one or
more of the following median income
standards from which all owner-occupied projects may choose for purposes
of the AHP:
(i) The median income for the area,
as published annually by HUD;
(ii) The median income for the area
obtained from the Federal Financial
Institutions Examination Council;
(iii) The applicable median family income, as determined under 26 U.S.C.
143(f) (Mortgage Revenue Bonds) and
published by a State agency or instrumentality;
(iv) The median income for the area,
as published by the United States Department of Agriculture; or
(v) The median income for any definable geographic area, as published by a
federal, state, or local government entity for purposes of that entity’s housing programs, and approved by the
Board of Directors, at the request of a
Bank, for use under the AHP.
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(2) Rental projects. A Bank shall identify in its AHP implementation plan
one or more of the following median income standards from which all rental
projects may choose for purposes of the
AHP:
(i) The median income for the area,
as published annually by HUD; or
(ii) The median income for the area
obtained from the Federal Financial
Institutions Examination Council;
(iii) The median income for any definable geographic area, as published
by a federal, state, or local government
entity for purposes of that entity’s
housing programs, and approved by the
Board of Directors, at the request of a
Bank, for use under the AHP.
(3) Procedure for approval. Prior to requesting approval by the Board of Directors of a median income standard, a
Bank shall amend its AHP implementation plan to permit the use of such
standard, conditioned on Board of Directors approval. Requests for approval
of median income standards shall receive prompt consideration by the
Board of Directors.
Net earnings of a Bank means the net
earnings of a Bank for a calendar year
after deducting the Bank’s annual contribution to the Resolution Funding
Corporation required under sections
21A or 21B of the Act (12 U.S.C. 1441a,
1441b), and before declaring any dividend under section 16 of the Act (12
U.S.C. 1436).
Owner-occupied
project
means
a
project involving the purchase, construction, or rehabilitation of owneroccupied housing, including condominiums and cooperative housing, by or for
very low-or low-or moderate-income
households.
Owner-occupied unit means a unit in
an owner-occupied project. Housing
with two to four dwelling units consisting of one owner-occupied unit and
one or more rental units shall be considered a single owner-occupied unit.
Program means the Affordable Housing Program.
Rental project means a project involving the purchase, construction, or rehabilitation of rental housing, including overnight shelters and transitional
housing for homeless households and
mutual housing, where at least 20 percent of the units in the project are oc-

cupied by and affordable for very lowincome households.
Retention period means:
(1) 5 years from closing for an AHPassisted owner-occupied unit; and
(2) 15 years from the date of project
completion for a rental project.
Sponsor means a not-for-profit or forprofit organization or public entity
that:
(1) Has an ownership interest (including any partnership interest) in a rental project; or
(2) Is integrally involved in an owneroccupied project, such as by exercising
control over the planning, development, or management of the project, or
by qualifying borrowers and providing
or arranging financing for the owners
of the units.
Subsidized advance means an advance
to a member at an interest rate reduced below the Bank’s cost of funds,
by use of a subsidy.
Subsidy means:
(1) A direct subsidy, provided that if
a direct subsidy is used to write down
the interest rate on a loan extended by
a member, sponsor, or other party to a
project, the subsidy shall equal the net
present value of the interest foregone
from making the loan below the lender’s market interest rate (calculated as
of the date the AHP application is submitted to the Bank, and subject to adjustment under § 951.8(c)(3));
(2) The net present value of the interest revenue foregone from making a
subsidized advance at a rate below the
Bank’s cost of funds, determined as of
the earlier of the date of disbursement
of the subsidized advance or the date
prior to disbursement on which the
Bank first manages the funding to support the subsidized advance through its
asset/liability management system, or
otherwise; or
(3) Homeownership set-aside funds.
Very low-income household. (1) Owneroccupied projects. For purposes of an
owner-occupied project, very low-income
household means a household which, at
the time it is qualified by the sponsor
for participation in the project, has an
income at or below 50 percent of the
median income for the area.
(2) Rental projects. (i) In general. For
purposes of a rental project, very lowincome household means a household
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which, upon initial occupancy of a
rental unit, has an income at or below
50 percent of the median income for the
area.
(ii) Housing with current occupants. In
the case of projects involving the purchase or rehabilitation of rental housing with current occupants, very low-income household means an occupying
household with an income at or below
50 percent of the median income for the
area at the time an application for
AHP subsidy is submitted to the Bank.
(3) Family-size adjustment. The income
limit for very low-income households
may be adjusted for family size in accordance with the methodology of the
applicable median income standard.
Visitable means, in either owner-occupied or rental housing, at least one entrance is at-grade (no steps) and approached by an accessible route such as
a sidewalk, and the entrance door and
all interior passage doors are at least 2
feet, 10 inches wide, offering 32 inches
of clear passage space.
(The Office of Management and Budget has
approved the information collection contained in this section and assigned control
number 3069–0006 with an expiration date of
June 30, 2004)
[62 FR 41828, Aug. 4, 1997, as amended at 63
FR 27672, May 20, 1998; 64 FR 24027, May 5,
1999; 65 FR 5419, Feb. 4, 2000; 65 FR 8263, Feb.
18, 2000; 65 FR 17437, Apr. 3, 2000; 67 FR 12852,
Mar. 20, 2002; 67 FR 18804, Apr. 17, 2002]

§ 951.2 Required annual AHP contributions.
Each Bank shall contribute annually
to its Program the greater of:
(a) 10 percent of the Bank’s net earnings for the previous year; or
(b) That Bank’s pro rata share of an
aggregate of $100 million to be contributed in total by the Banks, such proration being made on the basis of the net
earnings of the Banks for the previous
year.
§ 951.3 Operation of Program and
adoption of AHP implementation
plan.
(a) Allocation of AHP contributions—(1)
Homeownership set-aside programs. (i)
Homeownership set-aside programs subject
to $3.0 million or 25 percent cap. Each
Bank, after consultation with its Advisory Council, and pursuant to written

policies adopted by the Bank’s board of
directors, may set aside annually, in
the aggregate, up to the greater of $3.0
million or 25 percent of its annual required AHP contribution to provide
funds to members participating in the
Bank’s homeownership set-aside programs, pursuant to the requirements of
this part. In cases where the amount of
homeownership set-aside funds applied
for by members in a given year exceeds
the amount available for that year, a
Bank may allocate up to the greater of
$3.0 million or 25 percent of its annual
required AHP contribution for the subsequent year to the current year’s
homeownership set-aside programs pursuant to written policies adopted by
the Bank’s board of directors. A Bank
may establish one or more homeownership set-aside programs pursuant to
written policies adopted by the Bank’s
board of directors.
(ii) Additional first-time homebuyer setaside program subject to $1.5 million or 10
percent cap. In addition to the authority provided under paragraph (a)(1)(i)
of this section, each Bank, after consultation with its Advisory Council,
and pursuant to written policies adopted by the Bank’s board of directors,
may set aside annually up to the greater of $1.5 million or 10 percent of its annual required AHP contribution to provide funds to members participating in
a Bank homeownership set-aside program to assist first-time homebuyers,
pursuant to the requirements of this
part. In cases where the amount of
homeownership set-aside funds applied
for by members in a given year under
such a program exceeds the amount
available for that year, a Bank may allocate up to the greater of $1.5 million
or 10 percent of its annual required
AHP contribution for the subsequent
year to the current year’s program pursuant to written policies adopted by
the Bank’s board of directors.
(iii) Requirements applicable to all
homeownership set-aside programs. Beginning in 2003 and for subsequent
years, the maximum dollar limits set
forth in paragraphs (a)(1)(i) and
(a)(1)(ii) of this section shall be adjusted annually by the Finance Board
to reflect any percentage increase in
the preceding year’s Consumer Price
Index (CPI) for all urban consumers, as
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published by the Department of Labor.
Each year, as soon as practicable after
the publication of the previous year’s
CPI, the Finance Board shall publish
notice by FEDERAL REGISTER, distribution of a memorandum, or otherwise, of
the CPI-adjusted limits on the maximum set-aside dollar amount. A
Bank’s board of directors shall not delegate to Bank officers or other Bank
employees the responsibility for adopting its homeownership set-aside program policies.
(2) Competitive application program.
That portion of a Bank’s required annual AHP contribution that is not set
aside to fund homeownership set-aside
programs shall be provided to members
through a competitive application program, pursuant to the requirements of
this part. A Bank may allocate up to
the greater of $3 million or 25 percent
of its annual required AHP contribution for the subsequent year to the current year’s competitive application
program. Beginning in 2002 and for subsequent years, the maximum dollar
limit set forth in this paragraph (a)(2)
shall be adjusted annually by the Finance Board to reflect any percentage
increase in the preceding year’s Consumer Price Index (CPI) for all urban
consumers, as published by the Department of Labor. Each year, as soon as
practicable after the publication of the
previous year’s CPI, the Finance Board
shall publish notice by FEDERAL REGISTER, distribution of a memorandum,
or otherwise, of the CPI-adjusted limit
on the maximum competitive application dollar amount.
(b) AHP implementation plan—(1)
Adoption of plan. Each Bank’s board of
directors shall adopt a written AHP
implementation plan which shall set
forth:
(i) The applicable median income
standard or standards, adopted by the
Bank consistent with the definition of
median income for the area in § 951.1;
(ii) The requirements for any homeownership set-aside programs adopted
by the Bank pursuant to paragraph
(a)(1) of this section;
(iii) The Bank’s project feasibility
guidelines, adopted consistent with
§ 951.5(b)(2);
(iv) The Bank’s schedule for AHP
funding periods;

(v) Any additional District eligibility
requirement, adopted by the Bank pursuant to § 951.5(b)(10);
(vi) The Bank’s scoring guidelines,
adopted by the Bank consistent with
§ 951.6(b)(4);
(vii) The Bank’s time limits on use of
AHP subsidies and procedures for
verifying compliance upon disbursement of AHP subsidies pursuant to
§ 951.8;
(viii) The Bank’s procedures for carrying out its monitoring obligations
under §§ 951.10(c) and 951.11; and
(ix) Any requirements, including
time limits, for re-use of repaid AHP
direct subsidy, adopted by the Bank
pursuant to § 951.12(e)(2).
(2) No delegation. A Bank’s board of
directors shall not delegate to Bank officers or other Bank employees the responsibility for adopting the AHP implementation plan, or any subsequent
amendments thereto.
(3) Advisory Council review. Prior to
adoption of the Bank’s AHP implementation plan, and any subsequent
amendments thereto, the Bank shall
provide its Advisory Council an opportunity to review the plan and any subsequent amendments, and the Advisory
Council shall provide its recommendations to the Bank’s board of directors.
(4) Submission of plan amendments to
the Finance Board. A Bank shall submit
any amendments of its AHP implementation plan to the Finance Board within 30 days after the date the Bank’s
board of directors approves such
amendments.
(5) Public Access. A Bank’s initial
AHP implementation plan, and any
subsequent amendments, shall be made
available to members of the public,
upon request.
(c) Conflicts of interest—(1) Bank directors and employees. Each Bank’s board
of directors shall adopt a written policy providing that if a Bank director or
employee, or such person’s family
member, has a financial interest in, or
is a director, officer, or employee of an
organization involved in, a project that
is the subject of a pending or approved
AHP application, the Bank director or
employee shall not participate in or attempt to influence decisions by the
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Bank regarding the evaluation, approval, funding, monitoring or any remedial process for such project.
(2) Advisory Council members. Each
Bank’s board of directors shall adopt a
written policy providing that if an Advisory Council member, or such person’s family member, has a financial
interest in, or is a director, officer, or
employee of an organization involved
in, a project that is the subject of a
pending or approved AHP application,
the Advisory Council member shall not
participate in or attempt to influence
decisions by the Bank regarding the
approval for such project.
(3) No delegation. A Bank’s board of
directors shall not delegate to Bank officers or other Bank employees the responsibility to adopt conflicts of interest policies.
(d) Reporting. Each Bank shall provide such reports and documentation
concerning its Program as the Finance
Board may request from time to time.
(The Office of Management and Budget has
approved the information collection contained in this section and assigned control
number 3069–0006 with an expiration date of
June 30, 2004)
[62 FR 41828, Aug. 4, 1997, as amended at 64
FR 24027, May 5, 1999; 65 FR 5419, Feb. 4, 2000;
65 FR 8263, Feb. 18, 2000; 66 FR 50301, Oct. 3,
2001; 67 FR 18804, Apr. 17, 2002; 67 FR 58981,
Sept. 19, 2002]

§ 951.4 Advisory Councils.
(a) In general. Each Bank’s board of
directors shall appoint an Advisory
Council of from 7 to 15 persons who reside in the Bank’s District and are
drawn from community and not-forprofit organizations actively involved
in providing or promoting low- and
moderate-income housing and community and not-for-profit organizations
actively involved in providing or promoting community lending, in the District.
(b) Nominations and appointments.
Each Bank shall solicit nominations
for membership on the Advisory Council from community and not-for-profit
organizations pursuant to a nomination process that is as broad and as
participatory as possible, allowing sufficient time for responses. The Bank’s
board of directors shall appoint Advisory Council members giving consider-

ation to the size of the Bank’s District
and the diversity of low- and moderateincome housing and community lending needs and activities within the District.
(c) Diversity of membership. In appointing the Advisory Council, a
Bank’s board of directors shall ensure
that the membership includes persons
drawn from a diverse range of organizations, provided that representatives of
no one group shall constitute an undue
proportion of the membership of the
Advisory Council.
(d) Terms of Advisory Council members.
Advisory Council members shall be appointed by the Bank’s board of directors to serve for terms of three years,
and such terms shall be staggered to
provide continuity in experience and
service to the Advisory Council. An Advisory Council member appointed to
fill a vacancy shall be appointed for
the unexpired term of his or her predecessor in office. No Advisory Council
member may be appointed to serve for
more than three consecutive terms.
Appointments for the unexpired term
of a predecessor shall not count toward
the three-term limit.
(e) Election of officers. Each Advisory
Council may elect from among its
members a chairperson, a vice chairperson, and any other officers the Advisory Council deems appropriate.
(f) Duties.—(1) Meetings with the
Banks. Representatives of the board of
directors of the Bank shall meet with
the Advisory Council at least quarterly
to obtain the Advisory Council’s advice
on ways in which the Bank can better
carry out its housing finance and community lending mission, including, but
not limited to, advice on the low- and
moderate-income housing and community lending programs and needs in the
Bank’s District, and on the use of AHP
subsidies, Bank advances, and other
Bank credit products for these purposes.
(2) Summary of AHP applications. The
Bank shall comply with requests from
the Advisory Council for summary information regarding AHP applications
from prior funding periods.
(3) Annual report to the Finance Board.
Each Advisory Council shall submit to
the Finance Board annually by March 1
its analysis of the low- and moderate-
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income housing and community lending activity of the Bank by which it is
appointed.
(g) Expenses. The Bank shall pay Advisory Council members’ travel expenses, including transportation and
subsistence, for each day devoted to attending meetings with representatives
of the board of directors of the Bank
and meetings requested by the Finance
Board.
(The Office of Management and Budget has
approved the information collection contained in this section and assigned control
number 3069–0006 with an expiration date of
June 30, 2004)
[62 FR 41828, Aug. 4, 1997, as amended at 63
FR 27672, May 20, 1998; 65 FR 5419, Feb. 4,
2000; 66 FR 50302, Oct. 3, 2001; 67 FR 12852,
Mar. 20, 2002; 67 FR 15011, Mar. 28, 2002]

§ 951.5 Minimum eligibility standards
for AHP projects.
(a) Homeownership set-aside programs.
A Bank’s homeownership set-aside programs must meet the following requirements:
(1) Homeownership set-aside funds
must be provided to members pursuant
to allocation criteria established by
the Bank;
(2) Members must provide homeownership set-aside funds only to
households that:
(i) Are low-or moderate-income
households, as defined in § 951.1;
(ii) Complete a homebuyer or homeowner counseling program provided by,
or based on one provided by, an organization recognized as experienced in
homebuyer or homeowner counseling,
respectively; and
(iii) Meet the first-time homebuyer
requirement, in the case of households
receiving funds pursuant to a first-time
homebuyer set-aside program established pursuant to § 951.3(a)(1)(ii), and
meet such other eligibility criteria
that may be established by the Bank,
such as a matching funds requirement
or criteria that give priority for the
purchase or rehabilitation of housing
in particular areas or as part of a disaster relief effort, in the case of households receiving funds pursuant to
homeownership set-aside programs established pursuant to § 951.3(a)(1)(i) or
(ii);

(3) Members must provide homeownership set-aside funds to households as a grant, in an amount up to a
maximum of $15,000 per household, as
established by the Bank, which limit
shall apply to all households;
(4) Households must use homeownership set-aside funds to pay for downpayment, closing cost, counseling, or
rehabilitation assistance in connection
with the household’s purchase or rehabilitation of an owner-occupied housing
unit, including a condominium or cooperative housing unit, to be used as the
household’s primary residence;
(5) A housing unit purchased or rehabilitated using homeownership setaside funds must be subject to a retention
agreement
described
in
§ 951.13(d)(1);
(6) If a member is providing mortgage
financing to a participating household,
the member must provide financial or
other incentives in connection with
such mortgage financing, and the rate
of interest, points, fees, and any other
charges by the member must not exceed a reasonable market rate of interest, points, fees, and other charges for
a loan of similar maturity, terms, and
risk;
(7) Homeownership set-aside funds
may be used to pay for counseling costs
only where:
(i) Such costs are incurred in connection with counseling of homebuyers
who actually purchase an AHP-assisted
unit;
(ii) The cost of the counseling has
not been covered by another funding
source, including the member; and
(8) Homeownership set-aside funds
must be drawn down and used by eligible households within the period of
time specified by the Bank in its AHP
implementation plan.
(b) Competitive application program.
Projects receiving AHP subsidies pursuant to a Bank’s competitive application program must meet the eligibility
requirements of this paragraph (b).
(1) Owner-occupied or rental housing. A
project must be either an owner-occupied project or a rental project, as defined, respectively, in § 951.1.
(2) Project feasibility and need for subsidy—(i) Sources and uses of funds. The
project’s estimated uses of funds must
equal its estimated sources of funds, as

170

VerDate Dec<13>2002

05:41 Jan 20, 2003

Jkt 200039

PO 00000

Frm 00170

Fmt 8010

Sfmt 8010

Y:\SGML\200039T.XXX

200039T

Federal Housing Finance Board

§ 951.5

reflected in the project’s development
budget. A project’s sources of funds
must include:
(A) Estimates of funds the project
sponsor intends to obtain from other
sources, but which have not yet been
committed to the project; and
(B) Estimates of the market value of
in-kind donations and volunteer professional labor or services committed to
the project, but not the value of sweatequity.
(ii) Project costs—(A) In general.
Project costs, as reflected in the
project’s development budget, must be
reasonable and customary, in accordance with the Bank’s project feasibility
guidelines, in light of:
(1) Industry standards for the location of the project; and
(2) The long-term financial needs of
the project.
(B) Cost of property and services provided by a member. The purchase price
of property or services, as reflected in
the project’s development budget, sold
to the project by a member providing
AHP subsidy to the project, or, in the
case of property, upon which such
member holds a mortgage or lien, may
not exceed the market value of such
property or services as of the date the
purchase price for the property or services was agreed upon. In the case of
real estate owned property sold to a
project by a member providing AHP
subsidy to a project, or property sold
to the project upon which the member
holds a mortgage or lien, the market
value of such property is deemed to be
the ‘‘as-is’’ or ‘‘as-rehabilitated’’ value
of the property, whichever is appropriate, as reflected in an independent
appraisal of the property performed by
a State certified or licensed appraiser,
as defined in 12 CFR 564.2(j) and (k),
within six months prior to the date the
Bank disburses AHP subsidy to the
project.
(iii) Operational feasibility and need for
subsidy. The project must be operationally feasible, in accordance with the
Bank’s project feasibility guidelines,
based on relevant factors including,
but not limited to, applicable financial
ratios, geographic location of the
project, needs of tenants, and other
non-financial project characteristics.
The requested AHP subsidy must be

necessary for the financial feasibility
of the project, as currently structured,
and the rate of interest, points, fees,
and any other charges for all loans financing the project must not exceed a
market rate of interest, points, fees,
and other charges for loans of similar
maturity, terms, and risk.
(3) Timing of subsidy use. The AHP
subsidy must be likely to be drawn
down by the project or used by the
project to procure other financing commitments within 12 months of the date
of approval of the application for subsidy funding the project.
(4) Prepayment, cancellation, and processing fees. The project must not use
AHP subsidies to pay for:
(i) Prepayment fees imposed by a
Bank on a member for a subsidized advance that is prepaid, unless, subsequent to such prepayment, the project
will continue to comply with the terms
of the application for the subsidy, as
approved by the Bank, and the requirements of this part for the duration of
the original retention period, and any
unused subsidy is returned to the Bank
and made available for other AHP
projects;
(ii) Cancellation fees and penalties
imposed by a Bank on a member for a
subsidized advance commitment that is
canceled; or
(iii) Processing fees charged by members for providing direct subsidies to a
project.
(5) Counseling costs. AHP subsidies
may be used to pay for counseling costs
only where:
(i) Such costs are incurred in connection with counseling of homebuyers
who actually purchase an AHP-assisted
unit; and
(ii) The cost of the counseling has
not been covered by another funding
source, including the member.
(6) Refinancing. If the project uses
AHP subsidies to refinance an existing
single-family or multifamily mortgage
loan, the equity proceeds of the refinancing must be used only for the purchase, construction, or rehabilitation
of housing units meeting the eligibility
requirements of this paragraph (b).
(7)
Retention—(i)
Owner-occupied
projects. The project’s AHP-assisted
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units are or are committed to be subject to a retention agreement described
in § 951.3(c)(4) or (d)(1).
(ii) Rental projects. AHP-assisted rental projects are or are committed to be
subject to a retention agreement described in § 951.3(c)(5) or (d)(2).
(8) Project sponsor qualifications. A
project’s sponsor must be qualified and
able to perform its responsibilities as
committed to in the application for
subsidy funding the project.
(9) Fair housing. The project, as proposed, must comply with applicable
Federal and State laws on fair housing
and housing accessibility, including,
but not limited to, the Fair Housing
Act, the Rehabilitation Act of 1973, the
Americans with Disabilities Act of
1990, and the Architectural Barriers
Act of 1969, and must demonstrate how
the project will be affirmatively marketed.
(10) District eligibility requirements. (i)
A project receiving AHP subsidies may
be required by a Bank to meet one or
more of the following additional eligibility requirements adopted by a
Bank’s board of directors, after consultation with its Advisory Council:
(A) A requirement that the amount
of subsidy requested for the project
does not exceed limits established by
the Bank as to the maximum amount
of AHP subsidy available per member
each year; or per member, per project,
or per project unit in a single funding
period;
(B) A requirement that the project is
located in the Bank’s District; or
(C) A requirement that the member
submitting the application has made
use of a minimum amount of a credit
product offered by the Bank, other
than AHP or CIP credit products, within the previous 12 months, provided
that such a minimum threshold for
credit product usage established by a
Bank shall not exceed 1.5 percent of a
member’s total assets, and all members
shall have access to some amount of
AHP subsidy, as determined by the
Bank, regardless of whether they meet
the Bank’s minimum threshold for
credit product usage.
(ii) Any limit on the amount of AHP
subsidy available per member must result in equal amounts of AHP subsidy

available to all members receiving subsidy pursuant to such limit.
[62 FR 41828, Aug. 4, 1997, as amended at 63
FR 27672, May 20, 1998; 64 FR 23015, Apr. 29,
1999; 64 FR 24027, May 5, 1999; 65 FR 8263, Feb.
18, 2000; 66 FR 50302, Oct. 3, 2001; 67 FR 12852,
Mar. 20, 2002; 67 FR 58982, Sept. 19, 2002]

§ 951.6 Procedure for approval of applications for funding.
(a) Homeownership set-aside programs.
A Bank shall accept applications for
homeownership set-aside funds from
members and may, in its discretion, accept applications from institutions
with pending applications for membership in the Bank. The Bank shall approve applications in accordance with
the Bank’s criteria governing the allocation of funds.
(b) Competitive application program—
(1) Funding periods; amounts available. A
Bank shall accept applications for
funding under its competitive application program from members and may,
in its discretion, accept applications
from institutions with pending applications for membership in the Bank. A
Bank may accept applications for funding during a specified number of funding periods each year, as determined by
the Bank.
(2) Submission of applications. A Bank
shall require applicants for AHP subsidies to submit information sufficient
for the Bank to:
(i) Determine that the proposed AHP
project meets the eligibility requirements of § 951.5(b); and
(ii) Evaluate the application pursuant to the scoring criteria in paragraph
(b)(4) of this section.
(3) Review of applications for project
eligibility. A Bank shall review applications to determine that the proposed
AHP project meets the eligibility requirements of § 951.5(b).
(4) Scoring of applications—(i) In general. A Bank shall not adopt additional
scoring criteria or point allocations,
except as specifically authorized under
this paragraph (b)(4). A Bank shall
adopt written guidelines implementing
the scoring requirements of this paragraph (b)(4).
(ii) Point allocations. A Bank shall allocate 100 points among the nine scoring criteria identified in paragraph
(b)(4)(iv) of this section. The scoring
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criterion for targeting identified in
paragraph (b)(4)(iv)(C) of this section
shall be allocated at least 20 points.
The remaining scoring criteria shall be
allocated at least five points each.
(iii) Satisfaction of scoring criteria. A
Bank shall designate each scoring criterion as either a fixed-point or a variable-point criterion. Variable-point criteria are those where there are varying
degrees to which an application can
satisfy the criteria. The number of
points that may be awarded to an application for meeting a variable-point
criterion will vary, depending on the
extent to which the application satisfies the criterion, compared to the
other applications being scored. A
Bank shall designate the targeting and
subsidy-per-unit scoring criteria identified in paragraphs (b)(4)(iv)(C) and
(H), respectively, of this section as
variable-point criteria. The application(s) best achieving each variablepoint criterion shall receive the maximum point score available for that
criterion, with the remaining applications scored on a declining scale.
Fixed-point criteria are those which
cannot be satisfied in varying degrees
and are either satisfied, or not. An application meeting a fixed-point criterion shall be awarded the total number of points allocated to that criterion.
(iv) Scoring criteria. An application
for a proposed project may receive
points based on satisfaction of the nine
scoring criteria set forth in this paragraph (b)(4)(iv).
(A) Use of donated or conveyed government-owned or other properties. The creation of housing using a significant
proportion of:
(1) Land or units donated or conveyed
by the Federal government or any
agency or instrumentality thereof; or
(2) Land or units donated or conveyed
by any other party for an amount significantly below the fair market value
of the property, as defined by the Bank
in its AHP implementation plan.
(B) Sponsorship by a not-for-profit organization or government entity. Project
sponsorship by a not-for-profit organization, a state or political subdivision
of a state, a state housing agency, a
local housing authority, a Native
American Tribe, an Alaskan Native

Village, or the government entity for
Native Hawaiian Home Lands.
(C) Targeting. The extent to which a
project creates housing for very lowand low- or moderate-income households.
(1) Rental projects. An application for
a rental project shall be awarded the
maximum number of points available
under this scoring criterion if 60 percent or more of the units in the project
are reserved for occupancy by households with incomes at or below 50 percent of the median income for the area.
Applications for projects with less than
60 percent of the units reserved for occupancy by households with incomes at
or below 50 percent of the median income for the area shall be awarded
points on a declining scale based on the
percentage of units in a project that
are reserved for households with incomes at or below 50 percent of the median income for the area, and on the
percentage of the remaining units reserved for households with incomes at
or below 80 percent of the median income for the area. In order to facilitate
reliance on monitoring by a federal,
state, or local government entity providing funds or allocating federal LowIncome Housing Tax Credits to a proposed project, a Bank, in its discretion,
may score each project according to
the targeting commitments made by
the project to such entity, and the
Bank shall include such scoring practice in its AHP implementation plan.
(2) Owner-occupied projects. Applications for owner-occupied projects shall
be awarded points based on a declining
scale, with projects having the highest
percentage of units targeted to households with the lowest percentage of
median income for the area awarded
the highest number of points.
(3) Separate scoring. For purposes of
this scoring criterion, applications for
owner-occupied projects and rental
projects may be scored separately.
(D) Housing for homeless households.
The creation of rental housing, excluding overnight shelters, reserving at
least 20 percent of the units for homeless households, the creation of transitional housing for homeless households
permitting a minimum of six months
occupancy, or the creation of permanent owner-occupied housing reserving
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at least 20 percent of the units for
homeless households. For purposes of
this paragraph, the term ‘‘homeless
households’’ shall have the meaning as
defined by the Bank in its AHP implementation plan.
(E) Promotion of empowerment. The
provision of housing in combination
with a program offering: employment;
education; training; homebuyer, homeownership
or
tenant
counseling;
daycare services; resident involvement
in decisionmaking affecting the creation or operation of the project; or
other services that assist residents to
move toward better economic opportunities, such as welfare to work initiatives.
(F) First District priority. The satisfaction of one of the following criteria, or
one of a number of the following criteria, as recommended by the Bank’s
Advisory Council and adopted by the
Bank’s board of directors and set forth
in the Bank’s AHP implementation
plan, as long as the total points available for meeting the criterion or criteria adopted under this category do
not exceed the total points allocated to
this category:
(1) Special needs. The creation of
housing in which at least 20 percent of
the units are reserved for occupancy by
households with special needs, such as
the elderly, mentally or physically disabled persons, persons recovering from
physical abuse or alcohol or drug
abuse, or persons with AIDS; or the
creation of housing that is ‘‘visitable’’
by persons with physical disabilities
who are not occupants of such housing;
(2) Community development. The creation of housing meeting housing needs
documented as part of a community revitalization or economic development
strategy approved by a unit of a state
or local government;
(3) First-time homebuyers. The financing of housing for first-time homebuyers;
(4) Member financial participation.
Member financial participation (excluding the pass-through of AHP subsidy) in the project, such as providing
market rate or concessionary financing, fee waivers, or donations;
(5) Disaster areas. The financing of
housing located in federally declared
disaster areas;

(6) Rural. The financing of housing located in rural areas;
(7) Urban. The financing of urban infill or urban rehabilitation housing;
(8) Economic diversity. The creation of
housing that is part of a strategy to
end isolation of very low-income
households by providing economic diversity through mixed-income housing
in low- or moderate-income neighborhoods, or providing very low- or low- or
moderate-income
households
with
housing opportunities in neighborhoods
or cities where the median income
equals or exceeds the median income
for the larger surrounding area—such
as the city, county, or Primary Metropolitan Statistical Area—in which the
neighborhood or city is located;
(9) Fair housing remedy. The financing
of housing as part of a remedy undertaken by a jurisdiction adjudicated by
a federal, state, or local court to be in
violation of title VI of the Civil Rights
Act of 1964 (42 U.S.C. 2000d et seq.), the
Fair Housing Act (42 U.S.C. 3601 et seq.),
or any other federal, state, or local fair
housing law, or as part of a settlement
of such claims;
(10) Community involvement. Demonstrated support for the project by
local government, other than as a
project sponsor, in the form of property
tax deferment or abatement, zoning
changes or variances, infrastructure
improvements, fee waivers, or other
similar forms of non-cash assistance,
or demonstrated support for the
project by community organizations or
individuals, other than as project sponsors, through the commitment by such
entities or individuals of donated goods
and services, or volunteer labor;
(11) Lender consortia. The involvement of financing by a consortium of
at least two financial institutions; or
(12) In-District projects. The creation
of housing located in the Bank’s District.
(G) Second District priority—defined
housing need in the District. The satisfaction of a housing need in the Bank’s
District, as defined and recommended
by the Bank’s Advisory Council and
adopted by the Bank’s board of directors and set forth in the Bank’s AHP
implementation plan. The Bank may,
but is not required to, use one of the
criteria listed in paragraph (b)(4)(iv)(F)
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of this section, provided it is different
from the criterion or criteria adopted
by
the
Bank
under
paragraph
(b)(4)(iv)(F) of this section.
(H) AHP subsidy per unit. The extent
to which a project proposes to use the
least amount of AHP subsidy per AHPtargeted unit. In the case of an application for a project financed by a subsidized advance, the total amount of
AHP subsidy used by the project shall
be estimated based on the Bank’s cost
of funds as of the date on which all applications are due for the funding period in which the application is submitted. For purposes of this scoring
criterion, applications for owner-occupied projects and rental projects may
be scored separately.
(I) Community stability. The promotion of community stability, such as
by rehabilitating vacant or abandoned
properties, being an integral part of a
neighborhood stabilization plan approved by a unit of state or local government, and not displacing low- or
moderate-income households, or if such
displacement will occur, assuring that
such households will be assisted to
minimize the impact of such displacement.
(5) Approval of applications—(i) Approval by Bank’s board. The board of directors of each Bank shall approve applications in descending order starting
with the highest scoring application
until the total funding amount for the
particular funding period, except for
any amount insufficient to fund the
next highest scoring application, has
been allocated. The board of directors
also shall approve at least the next
four highest scoring applications as alternates and, within one year of approval, may fund such alternates if any
previously committed AHP subsidies
become available.
(ii) No delegation. A Bank’s board of
directors shall not delegate to Bank of-

ficers or other Bank employees the responsibility to approve or disapprove
AHP applications.
(The Office of Management and Budget has
approved the information collection contained in this section and assigned control
number 3069–0006 with an expiration date of
June 30, 2004)
[62 FR 41828, Aug. 4, 1997, as amended at 63
FR 27673, May 20, 1998; 64 FR 23015, Apr. 29,
1999; 64 FR 24028, May 5, 1999; 65 FR 5419, Feb.
4, 2000; 65 FR 8263, Feb. 18, 2000; 67 FR 18804,
Apr. 17, 2002]

§ 951.7 Modifications of applications
prior to or after project completion.
(a) Modification procedure. If, prior to
or after final disbursement of funds to
a project from all funding sources,
there is or will be a change in the
project that would change the score
that the project application received in
the funding period in which it was
originally scored and approved, had the
changed facts been operative at that
time, a Bank, in its discretion, may approve in writing a modification to the
terms of the approved application, provided that:
(1) The project, incorporating any
such changes, would meet the eligibility requirements of § 951.5(b);
(2) The application, as reflective of
such changes, continues to score high
enough to have been approved in the
funding period in which it was originally scored and approved by the Bank;
and
(3) There is good cause for the modification.
(b) Modifications involving a subsidy
increase. Modifications involving an increase in AHP subsidy shall be approved or disapproved by a Bank’s
board of directors. The authority to approve or disapprove such requests shall
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not be delegated to Bank officers or
other Bank employees.
(The Office of Management and Budget has
approved the information collection contained in this section and assigned control
number 3069–0006 with an expiration date of
June 30, 2004)
[62 FR 41828, Aug. 4, 1997, as amended at 63
FR 27673, May 20, 1998; 65 FR 5419, Feb. 4,
2000; 65 FR 8263, Feb. 18, 2000; 67 FR 18804,
Apr. 17, 2002]

§ 951.8 Procedure for funding.
(a) Disbursement of subsidies to members. (1) A Bank may disburse AHP subsidies only to institutions that are
members of the Bank at the time they
request a draw-down of subsidy.
(2) If an institution with an approved
application for AHP subsidy fails to obtain or loses its membership in a Bank,
the Bank may disburse subsidies to a
member of such Bank to which the institution has transferred its obligations under the approved application,
or the Bank may disburse subsidies
through another Bank to a member of
that Bank that has assumed the institution’s obligations under the approved
application.
(b) Homeownership set-aside programs—
(1) Time limit on use of subsidies. If
homeownership set-aside funds are not
drawn down and used by eligible households within the period of time specified by the Bank in its AHP implementation plan, the Bank shall cancel the
application for funds and make the
funds available for other applicants for
homeownership set-aside funds or for
other AHP-eligible projects.
(2) Member certification upon disbursement. Prior to disbursement by a Bank
to a member of homeownership setaside funds, or prior to disbursement
by a member of homeownership setaside funds repaid to and retained by
such member pursuant to a subsidy reuse program authorized by the Bank
under § 951.12(e)(2), the Bank shall require the member to certify that:
(i) The funds received by the member
will be provided to a household meeting the eligibility requirements of
§ 951.5(a)(2);
(ii) If the member is providing mortgage financing to the household, the
member will provide financial or other
incentives in connection with such

mortgage financing, and the rate of interest, points, fees, and any other
charges by the member will not exceed
a reasonable market rate of interest,
points, fees, and other charges for a
loan of similar maturity, terms, and
risk; and
(iii) Funds received by the member
for homebuyer counseling costs will be
provided according to the requirements
of § 951.5(a)(7).
(c) Competitive application program—
(1) Time limit on use of subsidies. If AHP
subsidies approved for a project under a
Bank’s competitive application program are not drawn down and used by
the project within the period of time
specified by the Bank in its AHP implementation plan, the Bank shall cancel
its approval of the application for the
subsidies and make the subsidies available for other AHP-eligible projects.
(2) Compliance upon disbursement of
subsidies. A Bank shall verify prior to
its initial disbursement of subsidies for
an approved project, and prior to each
disbursement thereafter, that the
project meets the eligibility requirements of § 951.5(b) and all obligations
committed to in the approved application.
(3) Changes in approved AHP subsidy
amount where a direct subsidy is used to
write down prior to closing the principal
amount or interest rate on a loan. If a
member is approved to receive a direct
subsidy to write down prior to closing
the principal amount or the interest
rate on a loan to a project and the
amount of subsidy required to maintain the debt service cost for the loan
decreases from the amount of subsidy
initially approved by the Bank due to a
decrease in market interest rates between the time of approval and the
time the lender commits to the interest rate to finance the project, the
Bank shall reduce the subsidy amount
accordingly. If market interest rates
rise between the time of approval and
the time the lender commits to the interest rate to finance the project, the
Bank may, in its discretion, increase
the subsidy amount accordingly.
(4) AHP outlay adjustment. If a Bank
reduces the amount of AHP subsidy approved for a project, the amount of
such reduction shall be returned to the
Bank’s AHP fund. If a Bank increases
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the amount of AHP subsidy approved
for a project, the amount of such increase shall be drawn first from any
currently uncommitted or repaid AHP
subsidies and then from the Bank’s required AHP contribution for the next
year.
(5) Project sponsor notification of re-use
of repaid AHP direct subsidy. Prior to
disbursement by a project sponsor of
AHP direct subsidy repaid to and retained by such project sponsor pursuant to a subsidy re-use program authorized
by
the
Bank
under
§ 951.12(e)(2), the project sponsor shall
provide written notice to the member
and the Bank of its intent to disburse
the repaid subsidy to a household satisfying the requirements of this part and
the commitments in the approved AHP
application.
(The Office of Management and Budget has
approved the information collection contained in this section and assigned control
number 3069–0006 with an expiration date of
June 30, 2004)
[62 FR 41828, Aug. 4, 1997, as amended at 65
FR 5419, Feb. 4, 2000; 65 FR 8263, 8264, Feb. 18,
2000; 66 FR 50302, Oct. 3, 2001; 67 FR 18804,
Apr. 17, 2002]

§ 951.10 Initial
ments.

monitoring

require-

(a) Requirements for project sponsors
and owners—(1) Owner-occupied projects.
(i) During the period of construction or
rehabilitation of an owner-occupied
project, the project sponsor must report to the member semiannually on
whether reasonable progress is being
made towards completion of the
project.
(ii) Where AHP subsidies are used to
finance the purchase or rehabilitation
of owner-occupied units, the project
sponsor must maintain household income verification documentation available for review by the member or the
Bank.
(2) Rental projects. (i) During the period of construction or rehabilitation
of a rental project, the project owner
must report to the member semiannually on whether reasonable progress is
being made towards completion of the
project.
(ii) Within the first year after project
completion, the project owner must:

(A) Certify to the Bank that the services and activities committed to in the
AHP application have been provided in
connection with the project;
(B) Provide a list of actual tenant
rents and incomes to the Bank and certify that:
(1) The tenant rents and incomes are
accurate and in compliance with the
rent and income targeting commitments made in the AHP application;
and
(2) The project is habitable; and
(C) Maintain documentation regarding tenant rents and incomes and
project habitability available for review by the Bank, to support such certifications.
(b) Requirements for members—(1)
Owner-occupied projects. (i) During the
period of construction or rehabilitation
of an owner-occupied project, the member must take the steps necessary to
determine whether reasonable progress
is being made towards completion of
the project and must report to the
Bank semiannually on the status of the
project.
(ii) Within one year after disbursement to a project of all approved AHP
subsidies, or in the case of a re-use of
repaid AHP direct subsidy pursuant to
§ 951.12(e)(2), within 60 days after receipt of a notice of disbursement of
such repaid subsidy provided by a
project sponsor pursuant to § 951.8(c)(5),
the member must review the project
documentation and certify to the Bank
that:
(A) The AHP subsidies have been
used according to the commitments
made in the AHP application; and
(B) The AHP-assisted units are subject to deed restrictions or other legally enforceable retention agreements
or mechanisms meeting the requirements of § 951.13(c)(4) or (d)(1);
(2) Rental projects. During the period
of construction or rehabilitation of a
rental project, the member must take
the steps necessary to determine
whether reasonable progress is being
made towards completion of the
project and must report to the Bank
semiannually on the status of the
project.
(c) Requirements for Banks—(1) Owneroccupied projects. Each Bank must take
the steps necessary to determine, based
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on a review of the documentation for a
sample of projects and units within one
year of receiving the member certifications described in paragraph (b)(1)(ii)
of this section, or, in the case of a reuse of repaid AHP direct subsidy pursuant to § 951.12(e)(2), based on a review of
the documentation for the re-use upon
receipt of the member certification for
such re-use described in paragraph
(b)(1)(ii) of this section, that:
(i) The incomes of the households
that own the AHP-assisted units did
not exceed the levels committed to in
the AHP application at the time the
households were qualified by the sponsor to participate in the project;
(ii) The AHP subsidies were used for
eligible purposes, the project’s actual
costs were reasonable and customary
in accordance with the Bank’s project
feasibility guidelines, and the subsidies
were necessary for the financial feasibility of the project, as currently
structured; and
(iii) The AHP-assisted units are subject to deed restrictions or other legally enforceable retention agreements
or mechanisms meeting the requirements of § 951.13(c)(4) or (d)(1).
(2) Rental projects. Each Bank must
take the steps necessary to determine
that, based on a review of the documentation described in paragraph
(a)(2)(ii) of this section within one year
and 120 days after completion of a rental project:
(i) The services and activities committed to in the AHP application have
been provided in connection with the
project; and
(ii) The AHP subsidies were used for
eligible purposes, the project’s actual
costs were reasonable and customary
in accordance with the Bank’s project
feasibility guidelines, and the subsidies
were necessary for the financial feasibility of the project, as currently
structured.
(d) Annual adjustment of targeting commitments. For purposes of determining
compliance with the targeting commitments in an AHP application, such
commitments shall be considered to
adjust annually according to the current applicable median income data. A
rental unit may continue to count toward meeting the targeting commitment of an approved AHP application

as long as the rent charged remains affordable, as defined in § 951.1, for the
household occupying the unit.
(The Office of Management and Budget has
approved the information collection contained in this section and assigned control
number 3069–0006 with an expiration date of
June 30, 2004)
[62 FR 41828, Aug. 4, 1997; as amended at 65
FR 5419, Feb. 4, 2000; 65 FR 8264, Feb. 18, 2000;
66 FR 50302, Oct. 3, 2001; 67 FR 12852, Mar. 20,
2002; 67 FR 18804, Apr. 17, 2002]

§ 951.11 Long-term monitoring requirements.
(a) Rental projects. For purposes of
monitoring a rental project, Banks,
members, and project owners shall
carry out their long-term monitoring
obligations pursuant to one of the
three methods set forth in this paragraph (a).
(1) Reliance on monitoring by a federal,
state or local government entity. For
those projects that receive funds from,
or are allocated federal Low-Income
Housing Tax Credits by, a federal,
state, or local government entity, a
Bank may rely on the monitoring by
such entity if:
(i) The income targeting requirements, the rent requirements, and the
retention period monitored by such entity for purposes of its own program
are the same as, or more restrictive
than, those committed to in the AHP
application;
(ii) The entity agrees to inform the
Bank of instances where tenant rents
or incomes are found to be in noncompliance with the requirements
being monitored by the entity or where
the project is not habitable; and
(iii) The entity has demonstrated and
continues to demonstrate to the Bank
its ability to carry out monitoring
under its own program, and the Bank
does not have information that such
monitoring is not occurring or is inadequate.
(2) Reliance on monitoring of AHP application commitments by a contractor.
For those projects that receive funds
from, or are allocated federal Low-Income Housing Tax Credits by, a federal, state, or local government entity
that monitors for income targeting requirements, rent requirements, or retention periods under its own program
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that are less restrictive than those
committed to in the project’s AHP application, a Bank, in its discretion,
may rely on the monitoring by such
entity if:
(i) The entity agrees to monitor the
income targeting requirements, the
rent requirements, and the retention
period committed to in the AHP application;
(ii) The entity agrees to inform the
Bank of instances where tenant rents
or incomes are found to be in noncompliance with the requirements
committed to in the AHP application
or where the project is not habitable;
and
(iii) The entity has demonstrated and
continues to demonstrate to the Bank
its ability to carry out such monitoring, and the Bank does not have information that such monitoring is not
occurring or is inadequate.
(3) Long-term monitoring by the Banks,
members, and project owners. In cases
where a Bank does not rely on monitoring by a federal, state, or local government entity pursuant to paragraphs
(a)(1) or (a)(2) of this section, the Bank,
members, and project owners shall
monitor rental projects according to
the requirements in this paragraph
(a)(3).
(i) Requirements for project owners. In
the second year after completion of a
rental project and annually thereafter
until the end of the project’s retention
period, the project owner must:
(A) Certify to the Bank that:
(1) The tenant rents and incomes are
in compliance with the rent and income targeting commitments made in
the AHP application; and
(2) The project is habitable; and
(B) Maintain documentation regarding tenant rents and incomes and
project habitability available for review by the Bank, to support such certifications.
(ii) Requirements for members. For
rental projects receiving $500,000 or less
in AHP subsidy from a member, during
the period from the second year after
project completion to the end of the
project’s retention period, the member
must certify to the Bank at least once
every three years, based on an exterior
visual inspection, that the project appears to be suitable for occupancy.

(iii) Requirements for Banks—(A) Certifications received by the Bank. Each
Bank shall review certifications provided by project owners and members
regarding tenant rents and incomes
and project habitability.
(B) Review of project documentation.
Each Bank shall review documentation
maintained by the project owner regarding tenant rents and incomes and
project habitability to verify compliance with the rent and income targeting commitments in the AHP application and project habitability, according to the following schedule:
(1) $50,001 to $250,000. For projects receiving $50,001 to $250,000 of AHP subsidies, the Bank must review project
documentation for a sample of the
project’s units at least once every six
years;
(2) $250,001 to $500,000. For projects receiving $250,001 to $500,000 of AHP subsidies, the Bank must review project
documentation for a sample of the
project’s units at least once every four
years; and
(3) Over $500,000. For projects receiving over $500,000 of AHP subsidies, the
Bank must perform an on-site review
of project documentation for a sample
of the project’s units at least once
every two years.
(C) Sampling plan. A Bank may use a
reasonable sampling plan to select the
projects monitored each year and to review the project documentation supporting the certifications made by
members and project owners.
(iv) Monitoring by a contractor. A
Bank, in its discretion, may contract
with a third party to carry out the
Bank’s monitoring obligations set
forth in paragraph (a)(3)(iii) of this section.
(b) Annual adjustment of targeting commitments. For purposes of determining
compliance with the targeting commitments in an AHP application, such
commitments shall be considered to
adjust annually according to the current applicable median income data. A
rental unit may continue to count toward meeting the targeting commitment of an approved AHP application
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as long as the rent charged remains affordable, as defined in § 951.1, for the
household occupying the unit.
(The Office of Management and Budget has
approved the information collection contained in this section and assigned control
number 3069–0006 with an expiration date of
June 30, 2004)
[ 62 FR 41828, Aug. 4, 1997, as amended at 65
FR 5419, Feb. 4, 2000; 65 FR 8264, Feb. 18, 2000]

§ 951.12 Remedial actions for noncompliance.
(a) Repayment of subsidies by members—(1) Noncompliance by member. A
member shall repay to the Bank the
amount of any subsidies (plus interest,
if appropriate) that, as a result of the
member’s actions or omissions, is not
used in compliance with the terms of
the application for the subsidy, as approved by the Bank, and the requirements of this part, unless:
(i) The member cures the noncompliance within a reasonable period of
time; or
(ii) The circumstances of noncompliance are eliminated through a modification of the terms of the application
for the subsidy pursuant to § 951.7.
(2) Noncompliance by project sponsors
or owners—(i) Duty to recover subsidies.
A member shall recover from the sponsor of an owner-occupied project or the
owner of a rental project and repay to
the Bank the amount of any subsidies
(plus interest, if appropriate) that, as a
result of the sponsor’s or owner’s actions or omissions, is not used in compliance with the terms of the application for the subsidy, as approved by the
Bank, and the requirements of this
part, unless:
(A) The sponsor or owner cures the
noncompliance within a reasonable period of time; or
(B) The circumstances of noncompliance are eliminated through a modification of the terms of the application
for the subsidy pursuant to § 951.7.
(ii) Limitation on duty to recover subsidies. The member shall not be liable
to the Bank for the return of amounts
that cannot be recovered from the
project sponsor or owner through reasonable collection efforts by the member.
(b) Repayment of subsidies by project
sponsors or owners. A sponsor of an

owner-occupied project and the owner
of a rental project shall repay to the
member the amount of any subsidies
(plus interest, if appropriate) that, as a
result of the sponsor’s or owner’s actions or omissions, is not used in compliance with the terms of the application for the subsidy, as approved by the
Bank, and the requirements of this
part, unless:
(1) The sponsor or owner cures the
noncompliance within a reasonable period of time; or
(2) The circumstances of noncompliance are eliminated through a modification of the terms of the application
for the subsidy pursuant to § 951.7.
(c) Requirements for Banks—(1) Duty to
recover subsidies. A Bank shall recover
from a member:
(i) The amount of any subsidies (plus
interest, if appropriate) that, as a result of the member’s actions or omissions, is not used in compliance with
the terms of the application for the
subsidy, as approved by the Bank, and
the requirements of this part; and
(ii) The amount of any subsidies recovered by a member from the sponsor
of an owner-occupied project or the
owner of a rental project pursuant to
the requirements of paragraph (a)(2) of
this section.
(2) Settlements. A Bank may enter
into an agreement or other arrangement with a member for the purpose of
settling claims against the member for
repayment of subsidies. If a Bank enters into a settlement that results in
the return of a sum that is less than
the full amount of any AHP subsidy
that is not used in compliance with the
terms of the application for the subsidy, as approved by the Bank, and the
requirements of this part, the Bank
may be required by the Finance Board
to reimburse its AHP fund in the
amount of any shortfall under paragraph (c)(3) of this section, unless:
(i) The Bank has sufficient documentation showing that the sum
agreed to be repaid under the settlement is reasonably justified, based on
the facts and circumstances of the noncompliance (including the degree of
culpability of the noncomplying parties and the extent of the Bank’s recovery efforts); or
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(ii) The Bank obtains a determination from the Board of Directors that
the sum agreed to be repaid under the
settlement is reasonably justified,
based on the facts and circumstances of
the noncompliance (including the degree of culpability of the noncomplying
parties and the extent of the Bank’s recovery efforts).
(3) Reimbursement of AHP fund. The
Finance Board may order a Bank to reimburse its AHP fund in an appropriate
amount upon determining that:
(i) As a result of the Bank’s actions
or omissions, AHP subsidy is not used
in compliance with the terms of the application for the subsidy, as approved
by the Bank, and the requirements of
this part; or
(ii) The Bank has failed to recover
AHP subsidy from a member pursuant
to the requirements of paragraph (c)(1)
of this section, and has not shown such
failure is reasonably justified, considering factors such as the extent of the
Bank’s recovery efforts.
(d) Parties to enforcement proceedings.
A Bank, in its AHP implementation
plan, may provide for a member,
project sponsor, or project owner to
enter into a written agreement with a
Bank under which such member, sponsor, or owner consents to be a party to
any enforcement proceeding initiated
by the Finance Board regarding the repayment of AHP subsidies received by
such member, sponsor, or owner, or the
suspension or debarment of such parties, provided that the member, sponsor, or owner has agreed to be bound by
the Finance Board’s final determination in the enforcement proceeding.
(e) Use of repaid subsidies—(1) Use of
repaid AHP subsidies in other AHP-eligible projects. Except as provided in paragraph (e)(2) of this section, amounts of
AHP subsidy, including any interest,
repaid to a Bank pursuant to this part
shall be made available by the Bank for
other AHP-eligible projects.
(2) Re-use of repaid AHP direct subsidies in same project. AHP direct subsidy, including any interest, repaid to a
member or project sponsor under a
homeownership set-aside program or
the competitive application program,
respectively, may be repaid by such
parties to the Bank for subsequent disbursement to and re-use by such par-

ties, or retained by such parties for
subsequent re-use, as authorized by the
Bank, in its discretion, in its AHP implementation plan, provided all of the
following requirements are satisfied:
(i) The member or the project sponsor originally provided the direct subsidy as downpayment, closing cost, rehabilitation or interest rate buydown
assistance to an eligible household to
purchase or rehabilitate an owner-occupied unit pursuant to an approved
AHP application;
(ii) The AHP direct subsidy, including any interest, was repaid to the
member or project sponsor as a result
of a sale by the household of the unit
prior to the end of the retention period
to a purchaser that is not a low-or
moderate-income household; and
(iii) The repaid AHP direct subsidy is
made available by the member or
project sponsor, within the period of
time specified by the Bank in its AHP
implementation plan, to another AHPeligible household to purchase or rehabilitate an owner-occupied unit in the
same project in accordance with the
terms of the approved AHP application.
(f) Suspension and debarment—(1) At a
Bank’s initiative. A Bank may suspend
or debar a member, project sponsor, or
owner from participation in the Program if such party shows a pattern of
noncompliance, or engages in a single
instance of flagrant noncompliance,
with the terms of an application for
AHP subsidy or the requirements of
this part.
(2) At the Finance Board’s initiative.
The Finance Board may order a Bank
to suspend or debar a member, project
sponsor, or owner from participation in
the Program if such party shows a pattern of noncompliance, or engages in a
single instance of flagrant noncompliance, with the terms of an application
for AHP subsidy or the requirements of
this part.
(g) Transfer of Program administration.
Without limitation on other remedies,
the Finance Board, upon determining
that a Bank has engaged in mismanagement of its Program, may designate another Bank to administer all
or a portion of the first Bank’s annual
AHP contribution, for the benefit of
the first Bank’s members, under such
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terms and conditions as the Finance
Board may prescribe.
(h) Finance Board actions under this
section. Except as provided in paragraph (c)(2)(ii) of this section, actions
taken by the Finance Board pursuant
to this section shall be subject to the
Finance Board’s procedures for review
of disputed supervisory determinations
set forth in § 907.9 of this chapter.
[62 FR 41828, Aug. 4, 1997, as amended at 63
FR 27673, May 20, 1998; 65 FR 8264, Feb. 18,
2000; 67 FR 12852, Mar. 20, 2002; 67 FR 18805,
Apr. 17, 2002]

§ 951.13

Agreements.

(a) Agreements between Banks and
members. A Bank shall have in place
with each member receiving a subsidized advance or direct subsidy an
agreement or agreements containing
the provisions set forth in this section.
(b) General provisions—(1) Subsidy
pass-through. The member shall pass on
the full amount of the AHP subsidy to
the project, or household in the case of
homeownership set-aside funds, for
which the subsidy was approved.
(2) Use of subsidy—(i) Use of subsidy by
the member. The member shall use the
AHP subsidy in accordance with the
terms of the member’s application for
the subsidy, as approved by the Bank,
and the requirements of this part.
(ii) Use of subsidy by the project sponsor or owner. The member shall have in
place an agreement with the sponsor of
an owner-occupied project and each
owner of a rental project in which the
sponsor or owner agrees to use the AHP
subsidy in accordance with the terms
of the member’s application for the
subsidy, as approved by the Bank, and
the requirements of this part.
(3) Repayment of subsidies in case of
noncompliance—(i) Noncompliance by the
member. The member shall repay subsidies to the Bank in accordance with
the requirements of § 951.12(a)(1).
(ii) Noncompliance by a project sponsor
or owner—(A) Agreement. The member
shall have in place an agreement with
the sponsor of an owner-occupied
project and each owner of a rental
project in which the sponsor or owner
agrees to repay AHP subsidies in accordance with the requirements of
§ 951.12(b).

(B) Recovery of subsidies. The member
shall recover from the project sponsor
or owner and repay to the Bank any
subsidy in accordance with the requirements of § 951.12(a)(2).
(4) Project monitoring—(i) Monitoring
by the member. The member shall comply with the monitoring requirements
of §§ 951.10(b) and 951.11(a)(3)(ii).
(ii) Monitoring by the project sponsor.
The member shall have in place an
agreement with the sponsor of an
owner-occupied project in which the
sponsor agrees to comply with the
monitoring
requirements
of
§ 951.10(a)(1).
(iii) Monitoring by the project owner.
The member shall have in place an
agreement with the owner of a rental
project in which the owner agrees to
comply with the monitoring requirements
of
§§ 951.10(a)(2)
and
951.11(a)(3)(i).
(5) Transfer of AHP obligations to another member. The member will make
best efforts to transfer its obligations
under the approved application for
AHP subsidy to another member in the
event of its loss of membership in the
Bank prior to the Bank’s final disbursement of AHP subsidies.
(c) Special provisions where members
obtain subsidized advances—(1) Repayment schedule. The term of the subsidized advance shall be no longer than
the term of the member’s loan to the
project funded by the advance, and at
least once in every 12-month period,
the member shall be scheduled to make
a principal repayment to the Bank
equal to the amount scheduled to be repaid to the member on its loan to the
project in that period.
(2) Prepayment fees. Upon a prepayment of the subsidized advance, the
Bank shall charge a prepayment fee
only to the extent the Bank suffers an
economic loss from the prepayment.
(3) Treatment of loan prepayment by
project. If all or a portion of the loan or
loans financed by a subsidized advance
are prepaid by the project to the member, the member may, at its option, either:
(i) Repay to the Bank that portion of
the advance used to make the loan or
loans to the project, and be subject to
a fee imposed by the Bank sufficient to
compensate the Bank for any economic
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loss the Bank experiences in reinvesting the repaid amount at a rate of
return below the cost of funds originally used by the Bank to calculate the
interest rate subsidy incorporated in
the advance; or
(ii) Continue to maintain the advance
outstanding, subject to the Bank resetting the interest rate on that portion
of the advance used to make the loan
or loans to the project to a rate equal
to the cost of funds originally used by
the Bank to calculate the interest rate
subsidy incorporated in the advance.
(4) Retention agreements for owner-occupied units—(i) Units with AHP-assisted
permanent financing. The member shall
ensure that an owner-occupied unit
with permanent financing obtained
from the proceeds of a subsidized advance is subject to a deed restriction or
other legally enforceable retention
agreement or mechanism requiring
that:
(A) The Bank or its designee is to be
given notice of any sale or refinancing
of the unit occurring prior to the end
of the retention period;
(B) In the case of a refinancing prior
to the end of the retention period, the
full amount of the interest rate subsidy
received by the owner, based on the pro
rata portion of the interest rate subsidy imputed to the subsidized advance
during the period the owner occupied
the unit prior to refinancing, shall be
repaid to the Bank from any net gain
realized upon the refinancing, unless
the unit continues to be subject to a
deed restriction or other legally enforceable retention agreement or
mechanism described in this paragraph
(c)(4)(i); and
(C) The obligation to repay AHP subsidy to the Bank shall terminate after
any foreclosure.
(ii) Units constructed or rehabilitated
with AHP-assisted financing. The member shall ensure that an owner-occupied unit constructed or rehabilitated
with a loan from the proceeds of a subsidized advance but which does not
have permanent financing from the
proceeds of a subsidized advance, is
subject to a deed restriction or other
legally enforceable retention agreement or mechanism requiring that:
(A) The Bank or its designee is to be
given notice of any sale or refinancing

of the unit occurring prior to the end
of the retention period;
(B) In the case of a sale prior to the
end of the retention period, an amount
equal to the pro rata portion of the interest rate subsidy imputed to the subsidized advance that financed the construction or rehabilitation loan for the
unit, reduced for every year the seller
owned the unit, shall be repaid to the
Bank from any net gain realized upon
the sale of the unit after deduction for
sales expenses, unless the purchaser is
a low- or moderate-income household;
(C) In the case of a refinancing prior
to the end of the retention period, an
amount equal to the pro rata portion of
the interest rate subsidy imputed to
the subsidized advance that financed
the construction or rehabilitation loan
for the unit, reduced for every year the
owner occupied the unit, shall be repaid to the Bank from any net gain realized upon the refinancing, unless the
unit continues to be subject to a deed
restriction or other legally enforceable
retention agreement or mechanism described in this paragraph (c)(4)(ii); and
(D) The obligation to repay AHP subsidy to the Bank shall terminate after
any foreclosure.
(5) Retention agreements for rental
projects. The member shall ensure that
a rental project financed by a loan
from the proceeds of a subsidized advance is subject to a deed restriction or
other legally enforceable retention
agreement or mechanism requiring
that:
(i) The project’s rental units, or applicable portion thereof, must remain
occupied by and affordable for households with incomes at or below the levels committed to be served in the AHP
application for the duration of the retention period;
(ii) The Bank or its designee is to be
given notice of any sale or refinancing
of the project occurring prior to the
end of the retention period;
(iii) In the case of a sale or refinancing of the project prior to the end
of the retention period, the full amount
of the interest rate subsidy received by
the owner, based on the pro rata portion of the interest rate subsidy imputed to the subsidized advance during
the period the owner owned the project
prior to the sale or refinancing, shall
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be repaid to the Bank, unless the
project continues to be subject to a
deed restriction or other legally enforceable retention agreement or
mechanism incorporating the incomeeligibility and affordability restrictions committed to in the AHP application for the duration of the retention
period; and
(iv) The income-eligibility and affordability restrictions applicable to
the project terminate after any foreclosure.
(6) Transfer of AHP obligations to a
nonmember. If, after final disbursement
of AHP subsidies to the member, the
member undergoes an acquisition or a
consolidation resulting in a successor
organization that is not a member of
the Bank, the nonmember successor organization assumes the member’s obligations under its approved application
for AHP subsidy upon prepayment or
orderly liquidation by the nonmember
of the subsidized advance.
(d) Special provisions where members
obtain direct subsidies—(1) Retention
agreements for owner-occupied units. The
member shall ensure that an owner-occupied unit that is purchased, constructed, or rehabilitated with the proceeds of a direct subsidy is subject to a
deed restriction or other legally enforceable retention agreement or
mechanism requiring that:
(i) The Bank or its designee is to be
given notice of any sale or refinancing
of the unit occurring prior to the end
of the retention period;
(ii) In the case of a sale of the unit
prior to the end of the retention period,
an amount equal to a pro rata share of
the direct subsidy that financed the
purchase, construction, or rehabilitation of the unit, reduced for every year
the seller owned the unit, shall be repaid to the following parties, as applicable, from any net gain realized upon
the sale of the unit after deduction for
sales expenses, unless the purchaser is
a low-or moderate-income household:
(A) To the Bank: If the Bank has not
authorized re-use of the repaid subsidy
pursuant to § 951.12(e)(2); if the Bank
has authorized re-use of the repaid subsidy but not retention of such subsidy
by the member or project sponsor pursuant to § 951.12(e)(2); or if the Bank
has authorized retention and re-use of

such subsidy by the member or project
sponsor pursuant to § 951.12(e)(2) and
the repaid subsidy is not re-used in accordance with the requirements of the
Bank and § 951.12(e)(2); or
(B) To the member or project sponsor
for re-use by such member or project
sponsor, if the Bank has authorized retention and re-use of such subsidy by
the member or project sponsor pursuant to § 951.12(e)(2);
(iii) In the case of a refinancing prior
to the end of the retention period, an
amount equal to a pro rata share of the
direct subsidy that financed the purchase, construction, or rehabilitation
of the unit, reduced for every year the
occupying household has owned the
unit, shall be repaid to the following
parties, as applicable, from any net
gain realized upon the refinancing, unless the unit continues to be subject to
a deed restriction or other legally enforceable retention agreement or
mechanism described in this paragraph
(d)(1):
(A) To the Bank: If the Bank has not
authorized re-use of the repaid subsidy
pursuant to § 951.12(e)(2); if the Bank
has authorized re-use of the repaid subsidy but not retention of such subsidy
by the member or project sponsor pursuant to § 951.12(e)(2); or if the Bank
has authorized retention and re-use of
such subsidy by the member or project
sponsor pursuant to § 951.12(e)(2) and
the repaid subsidy is not re-used in accordance with the requirements of the
Bank and § 951.12(e)(2); or
(B) To the member or project sponsor
for re-use by such member or project
sponsor, if the Bank has authorized retention and re-use of such subsidy by
the member or project sponsor pursuant to § 951.12(e)(2); and
(iv) The obligation to repay AHP subsidy to the Bank, or to the member or
project sponsor, as applicable, shall
terminate after any foreclosure.
(2) Retention agreements for rental
projects. The member shall ensure that
a rental project financed by the proceeds of a direct subsidy is subject to a
deed restriction or other legally enforceable retention agreement or
mechanism requiring that:
(i) The project’s rental units, or applicable portion thereof, must remain
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occupied by and affordable for households with incomes at or below the levels committed to be served in the AHP
application for the duration of the retention period;
(ii) The Bank or its designee is to be
given notice of any sale or refinancing
of the project occurring prior to the
end of the retention period;
(iii) In the case of a sale or refinancing of the project prior to the end
of the retention period, an amount
equal to the full amount of the direct
subsidy shall be repaid to the Bank,
unless the project continues to be subject to a deed restriction or other legally enforceable retention agreement
or mechanism incorporating the income-eligibility and affordability restrictions committed to in the AHP application for the duration of the retention period; and
(iv) The income-eligibility and affordability restrictions applicable to
the project terminate after any foreclosure.
(3) Lending of direct subsidies. If a
member or a project sponsor lends a direct subsidy to a project, any repayments of principal and payments of interest received by the member or the
project sponsor must be paid forthwith
to the Bank.
(4) Transfer of AHP obligations to a
nonmember. If, after final disbursement
of AHP subsidies to the member, the
member undergoes an acquisition or a
consolidation resulting in a successor
organization that is not a member of
the Bank, the nonmember successor organization assumes the member’s obligations under its approved application
for AHP subsidy.
(The Office of Management and Budget has
approved the information collection contained in this section and assigned control
number 3069–0006 with an expiration date of
June 30, 2004)
[62 FR 41828, Aug. 4, 1997, as amended at 63
FR 27673, May 20, 1998; 65 FR 5419, Feb. 4,
2000; 65 FR 8264, Feb. 18, 2000; 67 FR 18805,
Apr. 17, 2002]

§ 951.14 Temporary suspension of AHP
contributions.
(a) Application for temporary suspension—(1) Notification to Finance Board.
If a Bank finds that the contributions
required pursuant to § 951.2 are contrib-

uting to the financial instability of the
Bank, the Bank shall notify the Finance Board promptly, and may apply
in writing to the Finance Board for a
temporary suspension of such contributions.
(2) Contents. A Bank’s application for
a temporary suspension of contributions shall include:
(i) The period of time for which the
Bank seeks a suspension;
(ii) The grounds for a suspension;
(iii) A plan for returning the Bank to
a financially stable position; and
(iv) The Bank’s annual financial report for the preceding year, if available, and the Bank’s most recent quarterly and monthly financial statements
and any other financial data the Bank
wishes the Finance Board to consider.
(b) Board of Directors review of application for temporary suspension—(1) Determination of financial instability. In determining the financial instability of a
Bank, the Board of Directors shall consider such factors as:
(i) Whether the Bank’s earnings are
severely depressed;
(ii) Whether there has been a substantial decline in the Bank’s membership capital; and
(iii) Whether there has been a substantial reduction in the Bank’s advances outstanding.
(2) Limitations on grounds for suspension. The Board of Directors shall disapprove an application for a temporary
suspension if it determines that the
Bank’s reduction in earnings is a result
of:
(i) A change in the terms of advances
to members which is not justified by
market conditions;
(ii) Inordinate operating and administrative expenses; or
(iii) Mismanagement.
(c) Board of Directors decision. The
Board of Directors’ decision shall be in
writing and shall be accompanied by
specific findings and reasons for its action. If the Board of Directors approves
a Bank’s application for a temporary
suspension, the Board of Directors’
written decision shall specify the period of time such suspension shall remain in effect.
(d) Monitoring. During the term of a
temporary suspension approved by the
Board of Directors, the affected Bank
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shall provide to the Board of Directors
such financial reports as the Board of
Directors shall require to monitor the
financial condition of the Bank.
(e) Termination of suspension. If, prior
to the conclusion of the temporary suspension period, the Board of Directors
determines that the Bank has returned
to a position of financial stability, the
Board of Directors may, upon written
notice to the Bank, terminate the temporary suspension.
(f) Application for extension of temporary suspension period. If a Bank’s
board of directors determines that the
Bank has not returned to, or is not
likely to return to, a position of financial stability at the conclusion of the
temporary suspension period, the Bank
may apply in writing for an extension
of the temporary suspension period,
stating the grounds for such extension.
[62 FR 41828, Aug. 4, 1997, as amended at 65
FR 8264, Feb. 18, 2000]

§ 951.15 Affordable Housing Reserve
Fund.
(a) Reserve Fund—(1) Deposits. If a
Bank fails to use or commit the full
amount it is required to contribute to
the Program in any year pursuant to
§ 951.2, 90 percent of the unused or uncommitted amount shall be deposited
by the Bank in an Affordable Housing
Reserve Fund established and administered by the Finance Board. The remaining 10 percent of the unused and
uncommitted amount retained by the
Bank should be fully used or committed by the Bank during the following year, and any remaining portion must be deposited in the Affordable Housing Reserve Fund.
(2) Use or commitment of funds. Approval of applications for AHP subsidies sufficient to exhaust the amount
a Bank is required to contribute pursuant to § 951.2 shall constitute use or
commitment of funds. Amounts remaining unused or uncommitted at
year-end are deemed to be used or committed if, in combination with AHP
subsidies that have been returned to
the Bank or de-committed from canceled projects, they are insufficient to
fund:
(i) The next highest scoring AHP application in the Bank’s final funding

period of the year for its competitive
application program; or
(ii) Pending applications for funds
under the Bank’s homeownership setaside programs;
(iii) Project modifications approved
by the Bank pursuant to the requirements of this part.
(3) Carryover of insufficient amounts.
Such insufficient amounts as described
in paragraph (a)(2) of this section shall
be carried over for use or commitment
in the following year in the Bank’s
competitive application program or
homeownership set-aside programs.
(b) Annual statement. By January 15
of each year, each Bank shall provide
to the Finance Board a statement indicating the amount of unused and uncommitted funds from the prior year, if
any, which will be deposited in the Affordable Housing Reserve Fund.
(c) Annual notification. By January 31
of each year, the Finance Board shall
notify the Banks of the total amount
of funds, if any, available in the Affordable Housing Reserve Fund.
(The Office of Management and Budget has
approved the information collection contained in this section and assigned control
number 3069–0006 with an expiration date of
June 30, 2004)
[62 FR 41828, Aug. 4, 1997, as amended at 65
FR 5419, Feb. 4, 2000; 65 FR 8264, Feb. 18, 2000;
66 FR 50302, Oct. 3, 2001]

§ 951.16 Application to existing AHP
projects.
The requirements of section 10(j) of
the Act (12 U.S.C. 1430(j)) and the provisions of this part, as amended, are incorporated into all agreements between
Banks, members, sponsors, or owners
receiving AHP subsidies. To the extent
the requirements of this part are
amended from time to time, such
agreements are deemed to incorporate
the amendments to conform to any
new requirements of this part. No
amendment to this part shall affect the
legality of actions taken prior to the
effective date of such amendment.
[62 FR 41828, Aug. 4, 1997, as amended at 67
FR 12852, Mar. 20, 2002]
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PART 952—COMMUNITY INVESTMENT CASH ADVANCE PROGRAMS
Sec.
952.1 Definitions.
952.2 Scope.
952.3 Purpose.
952.4 Targeted Community Lending Plan.
952.5 Community Investment Cash Advance
Programs.
952.6 Reporting.
952.7 Documentation.
AUTHORITY: 12 U.S.C. 1422b(a)(1), 1430.
SOURCE: 63 FR 65546, Nov. 27, 1998, unless
otherwise noted. Redesignated at 65 FR 8256,
Feb. 18, 2000.

§ 952.1

Definitions.

As used in this part:
Champion Community means a community which developed a strategic
plan and applied for designation by either the Secretary of HUD or the Secretary of the USDA as an Empowerment Zone or Enterprise Community,
but was designated a Champion Community.
CICA program or Community Investment Cash Advance program means:
(1) A Bank’s AHP;
(2) A Bank’s CIP;
(3) A Bank’s RDF program or UDF
program using any combination of the
targeted beneficiaries and targeted income levels specified in § 952.1 of this
part; and
(4) Any other advance or grant program offered by a Bank using targeted
beneficiaries and targeted income levels other than those specified in § 952.1
of this part, established by the Bank
with the prior approval of the Finance
Board.
Economic development projects means:
(1) Commercial, industrial, manufacturing, social service, and public facility projects and activities; and
(2) Public or private infrastructure
projects, such as roads, utilities, and
sewers.
Family means one or more persons
living in the same dwelling unit.
Housing projects means projects or activities that involve the purchase, construction, rehabilitation or refinancing
(subject to § 952.5(c) of this part) of, or
predevelopment financing for:

(1) Individual owner-occupied housing units, each of which is purchased or
owned by a family with an income at
or below the targeted income level;
(2) Projects involving multiple units
of owner-occupied housing in which at
least 51% of the units are owned or are
intended to be purchased by families
with incomes at or below the targeted
income level;
(3) Rental housing where at least 51%
of the units in the project are occupied
by, or the rents are affordable to, families with incomes at or below the targeted income level; or
(4) Manufactured housing parks
where:
(i) At least 51% of the units in the
project are occupied by, or the rents
are affordable to, families with incomes at or below the targeted income
level; or
(ii) The project is located in a neighborhood with a median income at or
below the targeted income level.
Median income for the area. (1) Owneroccupied housing projects and economic
development projects. For purposes of
owner-occupied housing projects and
economic development projects, median income for the area means one or
more of the following, as determined
by the Bank:
(i) The median income for the area,
as published annually by HUD;
(ii) The median income for the area
obtained from the Federal Financial
Institutions Examination Council;
(iii) The applicable median family income, as determined under 26 U.S.C.
143(f) (Mortgage Revenue Bonds) and
published by a State agency or instrumentality;
(iv) The median income for the area,
as published by the USDA; or
(v) The median income for the area
obtained from another public entity or
a private source and approved by the
Board of Directors, at the request of a
Bank, for use under the Bank’s CICA
programs.
(2) Rental housing projects. For purposes of rental housing projects, median income for the area means one or
more of the following, as determined
by the Bank:
(i) The median income for the area,
as published annually by HUD; or
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(ii) The median income for the area
obtained from the Federal Financial
Institutions Examination Council;
(iii) The median income for the area
obtained from another public entity or
a private source and approved by the
Board of Directors, at the request of a
Bank, for use under the Bank’s CICA
programs.
MSA means a Metropolitan Statistical Area as designated by the Office
of Management and Budget.
Neighborhood means:
(1) A census tract or block numbering
area;
(2) A unit of local government with a
population of 25,000 or less;
(3) A rural county; or
(4) A geographic location designated
in comprehensive plans, ordinances, or
other local documents as a neighborhood, village, or similar geographic
designation that is within the boundary of but does not encompass the entire area of a unit of general local government.
Provide financing means:
(1) Originating loans;
(2) Purchasing a participation interest, or providing financing to participate, in a loan consortium for CICA-eligible housing or economic development projects;
(3) Making loans to entities that, in
turn, make loans for CICA-eligible
housing or economic development
projects;
(4) Purchasing mortgage revenue
bonds or mortgage-backed securities,
where all of the loans financed by such
bonds and all of the loans backing such
securities, respectively, meet the eligibility requirements of the CICA program under which the member or housing associate borrower receives an
funding;
(5) Creating or maintaining a secondary market for loans, where all
such loans are mortgage loans meeting
the eligibility requirements of the
CICA program under which the member
or housing associate borrower receives
funding;
(6) Originating CICA-eligible loans
within 3 months prior to receiving the
CICA funding; and
(7) Purchasing low-income housing
tax credits.

RDF or Rural Development Funding
program means an advance or grant
program offered by a Bank for targeted
community lending in rural areas.
Rural area means:
(1) A unit of general local government with a population of 25,000 or
less;
(2) An unincorporated area outside an
MSA; or
(3) An unincorporated area within an
MSA that qualifies for housing or economic development assistance from the
USDA.
Small business means a ‘‘small business concern,’’ as that term is defined
by section 3(a) of the Small Business
Act (15 U.S.C. 632(a)) and implemented
by the Small Business Administration
under 13 CFR part 121, or any successor
provisions.
Targeted beneficiaries means beneficiaries determined by the geographical area in which a project is located (Geographically Defined Beneficiaries), by the individuals who benefit from a project as employees or
service recipients (Individual Beneficiaries), or by the nature of the
project itself (Activity Beneficiaries),
as follows:
(1) Geographically Defined Beneficiaries:
(i) The project is located in a neighborhood with a median income at or
below the targeted income level;
(ii) The project is located in a rural
Champion Community, or a rural Empowerment Zone or rural Enterprise
Community, as designated by the Secretary of the USDA;
(iii) The project is located in an
urban Champion Community, or an
urban Empowerment Zone or urban Enterprise Community, as designated by
the Secretary of HUD;
(iv) The project is located in an Indian area, as defined by the Native
American Housing Assistance and SelfDetermination Act of 1996 (25 U.S.C.
4101 et seq.), Alaskan Native Village, or
Native Hawaiian Home Land;
(v) The project is located in an area
and involves a property eligible for a
Brownfield Tax Credit;
(vi) The project is located in an area
affected by a military base closing and
is a ‘‘community in the vicinity of the
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installation’’ as defined by the Department of Defense at 32 CFR part 176;
(vii) The project is located in a designated community under the Community Adjustment and Investment Program as defined under 22 U.S.C. 290m-2;
(viii) The project is located in a Federally declared disaster area; or
(ix) The project is located in a state
declared disaster area, or other area
that qualifies for assistance under another Federal or State targeted economic development program, approved
by the Finance Board.
(2) Individual Beneficiaries:
(i) The annual salaries for at least
51% of the permanent full- and parttime jobs, computed on a full-time
equivalent basis, created or retained by
the project, other than construction
jobs, are at or below the targeted income level; or
(ii) At least 51% of the families who
otherwise benefit from (other than
through employment), or are provided
services by, the project have incomes
at or below the targeted income level.
(3) Activity Beneficiaries: Projects
that qualify as small businesses.
(4) Other Targeted Beneficiaries. A
Bank may designate, with the prior approval of the Finance Board, other targeted beneficiaries for its targeted
community lending.
(5) Only targeted beneficiaries identified in paragraphs (1)(i) through (1)(iv),
and (2)(i) and (2)(ii) of this definition
are eligible for CIP advances.
Targeted community lending means
providing financing for economic development projects for targeted beneficiaries.
Targeted income level means:
(1) For rural areas, incomes at or
below 115 percent of the median income
for the area, as adjusted for family size
in accordance with the methodology of
the applicable area median income
standard or, at the option of the Bank,
for a family of four;
(2) For urban areas, incomes at or
below 100 percent of the median income
for the area, as adjusted for family size
in accordance with the methodology of
the applicable area median income
standard or, at the option of the Bank,
for a family of four;
(3) For advances provided under CIP:

(i)
For
economic
development
projects, incomes at or below 80 percent of the median income for the area;
or
(ii) For housing projects, incomes at
or below 115 percent of the median income for the area, both as adjusted for
family size in accordance with the
methodology of the applicable area median income standard or, at the option
of the Bank, for a family of four; or
(4) For advances or grants provided
under any other CICA program offered
by a Bank, a targeted income level established by the Bank with the prior
approval of the Finance Board.
UDF program or Urban Development
Funding program means an advance or
grant program offered by a Bank for
targeted community lending in urban
areas.
Urban area means:
(1) A unit of general local government with a population of more than
25,000; or
(2) An unincorporated area within an
MSA that does not qualify for housing
or economic development assistance
from the USDA.
USDA means the United States Department of Agriculture.
[63 FR 65546, Nov. 27, 1998, as amended at 65
FR 8264, Feb. 18, 2000; 65 FR 44431, July 18,
2000; 66 FR 50295, Oct. 3, 2001. Redesignated
and amended at 67 FR 12852, Mar. 20, 2002]

§ 952.2

Scope.

Section 10(j)(10) of the Act (12 U.S.C.
1430(j)(10) authorizes the Banks to offer
Community Investment Cash Advance
(CICA) programs. This part establishes
requirements for all CICA programs offered by a Bank, except for a Bank’s
Affordable Housing Program (AHP),
which is governed specifically by part
951 of this chapter.
[63 FR 65546, Nov. 27, 1998, as amended at 65
FR 8264, Feb. 18, 2000. Redesignated and
amended at 67 FR 12852, Mar. 20, 2002]

§ 952.3

Purpose.

The purpose of this part is to identify
targeted community lending projects
that the Banks may support through
the establishment of CICA programs
under section 10(j)(10) of the Act (12
U.S.C. 1430(j)(10)). Pursuant to this
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part, a Bank may offer Rural Development Funding (RDF) or Urban Development Funding (UDF) programs, or
both, for targeted community lending
using the targeted beneficiaries or targeted income levels specified in § 952.1,
without prior Finance Board approval.
A Bank also may offer other CICA programs for targeted community lending
using targeted beneficiaries and targeted income levels other than those
specified in § 952.1, established by the
Bank with the prior approval of the Finance Board. In addition, a Bank shall
offer CICA programs under section 10(i)
of the Act (12 U.S.C. 1430(i)) (Community Investment Program (CIP)) and
section 10(j) of the Act (12 U.S.C.
1430(j)) (Affordable Housing Program
(AHP)). A Bank may provide advances
or grants under its CICA programs except for CIP programs, under which a
Bank may only provide advances.
[67 FR 12852, Mar. 20, 2002]

§ 952.4 Targeted Community Lending
Plan
Each Bank shall develop and adopt
an annual Targeted Community Lending Plan pursuant to § 944.6 of this
chapter.
[63 FR 65546, Nov. 27, 1998, as amended at 65
FR 8264, Feb. 18, 2000; 65 FR 44431, July 18,
2000]

§ 952.5 Community Investment Cash
Advance Programs.
(a) In general. (1) Each Bank shall
offer an AHP in accordance with part
951 of this chapter.
(2) Each Bank shall offer a CIP to
provide financing for housing projects
and for eligible targeted community
lending at the appropriate targeted income levels.
(3) Each Bank may offer RDF programs or UDF programs, or both, for
targeted community lending using the
targeted beneficiaries or targeted income levels specified in § 952.1 of this
part, without prior Finance Board approval.
(4) Each Bank may offer CICA programs for targeted community lending
using targeted beneficiaries and targeted income levels other than those
specified in § 952.1 of this part, established by the Bank with the prior approval of the Finance Board.

(b) Mixed-use projects. (1) For projects
funded under CICA programs other
than CIP, involving a combination of
housing projects and economic development projects, only the economic development components of the project
must meet the appropriate targeted income level for the respective CICA program.
(2) For projects funded under CIP,
both the housing and economic development components of the project
must meet the appropriate targeted income levels.
(c) Refinancing. CICA funding other
than AHP may be used to refinance
economic development projects and
housing projects, provided that any equity proceeds of the refinancing of
rental housing and manufactured housing parks are used to rehabilitate the
projects or to preserve affordability for
current residents.
(d) Pricing and Availability of advances—(1) Advances to members. For
CICA programs other than AHP and
CIP, a Bank shall price advances to
members as provided in § 950.5 of this
chapter, and may price such advances
at rates below the price of advances of
similar amounts, maturities and terms
made pursuant to section 10(a) of the
Act. (12 U.S.C. 1430(a)).
(2) Pricing of CIP advances. The price
of advances made under CIP shall not
exceed the Bank’s cost of issuing consolidated obligations of comparable
maturity, taking into account reasonable administrative costs.
(3) Pricing of AHP advances. A Bank
shall price advances made under AHP
in accordance with parts 950 and 951 of
this chapter.
(4) Advances to housing associate borrowers. (i) A Bank may offer advances
under CICA programs to housing associate borrowers at the Bank’s option,
except for AHP and CIP, which are
available only to members.
(ii) A Bank shall price advances to
housing associate borrowers as provided in § 950.17 of this chapter, and
may price such advances at rates below
the price of advances of similar
amounts, maturities and terms made
pursuant to section 10b of the Act. (12
U.S.C. 1430b).
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(5) Pricing pass-through. A Bank may
require that borrowers receiving advances made under CICA programs pass
through the benefit of any price reduction from regular advance pricing to
their borrowers.
(6) Discount Fund. (i) A Bank may establish a Discount Fund which the
Bank may use to reduce the price of
CIP or other advances made under
CICA programs below the advance
prices provided for by this part.
(ii) Price reductions made through
the Discount Fund shall be made in accordance with a fair distribution
scheme.
[63 FR 65546, Nov. 27, 1998, as amended at 65
FR 8264, Feb. 18, 2000; 65 FR 44431, July 18,
2000; 66 FR 50296, Oct. 3, 2001; 67 FR 12852,
Mar. 20, 2002]

§ 952.6 Reporting.
(a) By July 1, 1999, each Bank shall
provide to the Finance Board an initial
assessment of the credit needs and
market opportunities in a Bank’s district for targeted community lending.
(b) Effective in 2000, each Bank annually shall provide to the Finance
Board, on or before January 31, a Targeted Community Lending Plan.
(c) Each Bank shall provide such
other reports concerning its CICA programs as the Finance Board may request from time to time.
[63 FR 65546, Nov. 27, 1998. Redesignated at 65
FR 8256, Feb. 18, 2000, as amended at 65 FR
44431, July 18, 2000]

§ 952.7 Documentation.
(a) A Bank shall require the borrower
to certify to the Bank that each
project funded under a CICA program
(other than AHP) meets the respective
targeting requirements of the CICA
program. Such certification shall include a description of how the project
meets the requirements, and where appropriate, a statistical summary or list
of incomes of the borrowers, rents for
the project, or salaries of jobs created
or retained.
(b) For those CICA-funded projects
that also receive funds from another
targeted Federal economic development program that has income targeting requirements that are the same
as, or more restrictive than, the targeting requirements of the applicable

CICA program, the Bank shall permit
the borrower to certify that compliance with the criteria of such Federal
economic development program will
meet the requirements of the respective CICA program.
(c) Such certifications shall satisfy
the Bank’s obligations to document
compliance with the CICA funding provisions of this part.
[63 FR 65546, Nov. 27, 1998. Redesignated at 65
FR 8256, Feb. 18, 2000, as amended at 66 FR
50296, Oct. 3, 2001]

PART 955—ACQUIRED MEMBER
ASSETS
Sec.
955.1 Definitions.
955.2 Authorization to hold acquired member assets.
955.3 Required credit-risk sharing structure.
955.4 Reporting requirements for acquired
member assets.
955.5 Administrative and investment transactions between Banks.
955.6 Risk-based capital requirement for acquired member assets.
APPENDIX A TO PART 955—REPORTING REQUIREMENTS FOR SINGLE-FAMILY ACQUIRED
MEMBER ASSETS THAT ARE RESIDENTIAL
MORTGAGES: LOAN-LEVEL DATA ELEMENTS
APPENDIX B TO PART 955—REPORTING REQUIREMENTS FOR MULTI-FAMILY ACQUIRED
MEMBER ASSETS THAT ARE RESIDENTIAL
MORTGAGES: LOAN-LEVEL DATA ELEMENTS

AUTHORITY: 12 U.S.C. 1422a(a)(3), 1422b(a),
1430, 1430b, 1431.
SOURCE: 65 FR 43981, July 17, 2000, unless
otherwise noted.

§ 955.1 Definitions.
As used in this part:
Affiliate means any business entity
that controls, is controlled by, or is
under common control with, a member.
Expected losses means the base loss
scenario in the methodology of an
NRSRO applicable to that type of AMA
asset.
Residential real property has the
meaning set forth in § 950.1 of this
chapter.
[67 FR 12852, Mar. 20, 2002]

§ 955.2 Authorization to hold acquired
member assets.
Subject to the requirements of part
980 of this chapter, each Bank may
hold assets acquired from or through
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Bank System members or housing associates by means of either a purchase
or a funding transaction (AMA), subject to each of the following requirements:
(a) Loan type requirement. The assets
are either:
(1) Whole loans that are eligible to
secure advances under §§ 950.7(a)(1)(i),
(a)(2)(ii), (a)(4), or (b)(1) of this chapter,
excluding:
(i) Single-family mortgages where
the loan amount exceeds the limits established
pursuant
to
12
U.S.C.
1717(b)(2); and
(ii) Loans made to an entity, or secured by property, not located in a
state;
(2) Whole loans secured by manufactured housing, regardless of whether
such housing qualifies as residential
real property; or
(3) State and local housing finance
agency bonds;
(b) Member or housing associate nexus
requirement. The assets are:
(1) Either:
(i) Originated or issued by, through,
or on behalf of a Bank System member
or housing associate, or an affiliate
thereof; or
(ii) Held for a valid business purpose
by a Bank System member or housing
associate, or an affiliate thereof, prior
to acquisition by a Bank; and
(2) Acquired either:
(i) From a member or housing associate of the acquiring Bank;
(ii) From a member or housing associate of another Bank, pursuant to an
arrangement with that Bank, which, in
the case of state and local finance
agency bonds only, may be reached in
accordance with the following process:
(A) The housing finance agency shall
first offer the Bank in whose district
the agency is located (local Bank) a
right of first refusal to purchase, or negotiate the terms of, its proposed bond
offering;
(B) If the local Bank indicates, within a three day period, that it will negotiate in good faith to purchase the
bonds, the agency may not offer to sell
or negotiate the terms of a purchase
with another Bank; and
(C) If the local Bank declines the
offer, or has failed to respond within
the three day period, the acquiring

Bank will be considered to have an arrangement with the local Bank for purposes of this section and may offer to
buy or negotiate the terms of a bond
sale with the agency;
(iii) From another Bank; and
(c) Credit risk-sharing requirement. The
transactions through which the Bank
acquires the assets either:
(1) Meet the credit risk-sharing requirements of § 955.3 of this part; or
(2) Were authorized by the Finance
Board under section II.B.12 of the FMP
and are within any total dollar cap established by the Finance Board at the
time of such authorization.
§ 955.3 Required
structure.

credit

risk-sharing

(a) Determination of necessary credit
enhancement. At the earlier of 270 days
from the date of the Bank’s acquisition
of the first loan in a pool, or the date
at which the amount of a pool’s assets
reaches $100 million, a Bank shall determine the total credit enhancement
necessary to enhance the asset or pool
of assets to a credit quality that is
equivalent to that of an instrument
having at least the fourth highest credit rating from an NRSRO, or such higher credit rating as the Bank may require. The Bank shall make this determination for each AMA product using a
methodology that is confirmed in writing by an NRSRO to be comparable to
a methodology that the NRSRO would
use in determining credit enhancement
levels when conducting a rating review
of the asset or pool of assets in a
securitization transaction.
(b) Credit risk-sharing structure. A
Bank acquiring AMA shall implement,
and have in place at all times, a credit
risk-sharing structure for each AMA
product under which a member or
housing associate of the Bank or, with
the approval of both Banks, a member
or housing associate of another Bank,
provides a sufficient credit enhancement from the first dollar of credit loss
for each asset or pool of assets such
that the acquiring Bank’s exposure to
credit risk for the life of the asset or
pool of assets is no greater than that of
an asset rated in the fourth highest
credit rating category, as determined
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pursuant to paragraph (a) of this section, or such higher rating as the acquiring Bank may require. This credit
enhancement structure shall meet the
following requirements:
(1) A portion of the credit enhancement may be provided by:
(i) Contracting with an insurance affiliate of that member or housing associate to provide an enhancement or undertaking against losses to the Bank,
but only where such insurance is positioned in the credit enhancement
structure so as to cover only losses remaining after the member or housing
associate has borne losses as required
under paragraph (b)(2) of this section;
(ii) Purchasing loan-level insurance,
which may include United States government insurance or guarantee, but
only where:
(A) The member or housing associate
is legally obligated at all times to
maintain such insurance with an insurer rated not lower than the second
highest credit rating category; and
(B) Such insurance is positioned in
the credit enhancement structure so as
to cover only losses remaining after
the member or housing associate has
borne losses as required under paragraph (b)(2) of this section;
(iii) Purchasing pool-level insurance,
but only where such insurance:
(A) Insures that portion of the required credit enhancement attributable to the geographic concentration
and size of the pool; and
(B) Is positioned last in the credit enhancement structure so as to cover
only those losses remaining after all
other elements of the credit enhancement structure have been exhausted; or
(iv) Contracting with another member or housing associate in the Bank’s
district or in another Bank’s district,
pursuant to an arrangement with that
Bank, to provide an enhancement or
undertaking against losses to the Bank
in return for some compensation;
(2) The member or housing associate
that is providing the credit enhancement required under paragraph (b)(1) of
this section shall in all cases bear the
direct economic consequences of actual
credit losses on the asset or pool of assets:
(i) From the first dollar of loss up to
the amount of expected losses; or

(ii) Immediately following expected
losses, but in an amount equal to or exceeding the amount of expected losses;
(3) The portion of the credit enhancement that is an obligation of a Bank
System member or housing associate
shall be fully secured; and
(4) The Bank shall obtain written
verification from an NRSRO that concludes to the satisfaction of the Finance Board, based on the underlying
economic terms of the credit enhancement structure as represented by the
Bank for each AMA product, that either:
(i) The level of credit enhancement
provided by the member or housing associate is generally sufficient to enhance the asset or pool of assets to a
credit quality that is equivalent to
that of an instrument having the
fourth highest credit rating from an
NRSRO, or such higher rating as the
Bank may require; or
(ii) The methodology used by the
Bank for estimating the level of credit
enhancement provided by the member
or housing associate is in accordance
with the practices established by the
NRSRO.
(c) Timing of NRSRO opinions. For
AMA programs already in operation at
the time of the effective date of this
rule, a Bank shall have 90 days from
the effective date of this rule to obtain
the NRSRO verifications required
under paragraphs (a) and (b)(4) of this
section.
[65 FR 43981, July 17, 2000, as amended at 67
FR 12852, Mar. 20, 2002]

§ 955.4 Reporting requirements for acquired member assets.
(a) Loan-Level Data Elements. Each
Bank that acquires AMA that are residential mortgages shall collect and
maintain loan-level data on each mortgage held, as specified in appendix A
(for single-family mortgage assets) or
appendix B (for multifamily mortgage
assets) to this part.
(b) Quarterly Mortgage Reports. Beginning with calendar year 2001, within 60
days of the end of every quarter of
every calendar year, each Bank that
acquires AMA that are residential
mortgages shall submit to the Finance
Board a Mortgage Report, which shall
include:
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(1) Aggregations of the loan-level
mortgage data compiled by the Bank
pursuant to paragraph (a) of this section for year-to-date mortgage acquisitions, in a format specified by the Finance Board;
(2) Year-to-date dollar volume, number of units and number of mortgages
on owner-occupied and rental properties relating to AMA acquired by the
Bank; and
(3) For the second and fourth quarter
Mortgage Reports only, year-to-date
loan-level data that:
(i) Comprises the data elements required to be collected and maintained
by the Bank under paragraph (a) of this
section; and
(ii) Appears in a machine-readable
format specified by the Finance Board.
(c) Additional Reports. The Finance
Board may at any time require a Bank
to submit reports in addition to those
required under paragraph (b) of this
section.
§ 955.5 Administrative and investment
transactions between Banks.
(a) Delegation of administrative duties.
A Bank may delegate the administration of an AMA program to another
Bank whose administrative office has
been examined and approved by the Finance Board to process AMA transactions. The existence of such a delegation, or the possibility that such a delegation may be made, must be dis-

closed to any potential participating
member or housing associate as part of
any AMA-related agreements are
signed with that member or housing
associate.
(b) Terminability of Agreements. Any
agreement made between two or more
Banks in connection with any AMA
program shall be made terminable by
either party after a reasonable notice
period.
(c) Delegation of Pricing Authority. A
Bank that has delegated its AMA pricing function to another Bank shall retain a right to refuse to acquire AMA
at prices it does not consider appropriate.
§ 955.6 Risk-based capital requirement
for acquired member assets.
(a) General. Each Bank shall hold retained earnings plus general allowance
for losses as support for the credit risk
of all AMA estimated by the Bank to
represent a credit risk that is greater
than that of comparable instruments
that have received the second highest
credit rating from an NRSRO in an
amount equal to or greater than the
outstanding balance of the assets or
pools of assets times a factor associated with the putative credit rating of
the assets or pools of assets as determined by the Finance Board on a caseby-case basis. For single-family mortgage assets, the factors are as set forth
in Table 1 of this part.

TABLE 1
Percentage applicable to onbalance sheet
equivalent value
of AMA

Putative rating of single-family mortgage assets

Third Highest Investment Grade ...........................................................................................................................
Fourth Highest Investment Grade .........................................................................................................................
If Downgraded to Below Investment Grade After Acquisition By Bank:
Highest Below Investment Grade ..................................................................................................................
Second Highest Below Investment Grade .....................................................................................................
All Other Below Investment Grade ................................................................................................................

(b) Recalculation of credit enhancement. For risk-based capital purposes,
each Bank shall recalculate the estimated credit rating of a pool of AMA if
there is evidence that a decline in the
credit quality of that pool may have
occurred.
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APPENDIX A TO PART 955—REPORTING
REQUIREMENTS FOR SINGLE-FAMILY
ACQUIRED MEMBER ASSETS THAT
ARE
RESIDENTIAL
MORTGAGES:
LOAN-LEVEL DATA ELEMENTS
1. Bank District Flag—Two-digit numeric
code designating the District Bank that
originally acquired the loan.
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2. Participating Bank District Flag—Twodigit numeric code designating the District
Bank that purchased a participation in the
loan.
3. Loan Number—Unique numeric identifier
used by the Banks for each mortgage acquisition.
4. US Postal State—Two-digit numeric Federal Information Processing Standard (FIPS)
code.
5. US Postal Zip Code—Five-digit zip code
for the property.
6. MSA Code—Four-digit numeric code for
the property’s metropolitan statistical area
(MSA) if the property is located in an MSA.
7. Place Code—Five-digit numeric FIPS
code.
8. County—County, as designated in the
most recent decennial census by the Bureau
of the Census.
9. Census Tract/Block Numbering Area
(BNA)—Tract/BNA number as used in the
most recent decennial census by the Bureau
of the Census.
10. Census Tract-Percent Minority—Percentage of a census tract’s population that is minority based on the most recent decennial
census by the Bureau of the Census.
11. Census Tract-Median Income—Median
family income for the census tract based on
the most recent decennial census.
12. Local Area Median Income—Median income for the area based on the most recent
decennial census.
13. Tract Income Ratio—Ratio of the census
tract median income based on the most recent decennial census to that year’s local
area median income (i.e., loan-level data element number 11 divided by loan-level data
element number 12).
14. Borrower(s) Annual Income—Combined
income of all borrowers.
15. Area Median Family Income—Current
median family income for a family of four
for the area as established by HUD.
16. Borrower Income Ratio—Ratio of Borrower(s) annual income to area median family income.
17. Acquisition Unpaid Principal Balance
(UPB)—UPB in whole dollars of the mortgage when acquired by the Bank.
18. Loan-to-Value (LTV) Ratio at Origination—LTV ratio of the mortgage at the time
of origination.
19. Participation Percentage—Where the
mortgage acquisition is a participation, the
percentage of the mortgage for each Bank
listed in loan-level data element number 2.
20. Date of Mortgage Note—Date the mortgage note was created.
21. Date of Acquisition—Date the Bank acquired the mortgage.
22. Purpose of Loan—Indicates whether the
mortgage was a purchase money mortgage, a
refinancing, a construction mortgage, or a financing of property rehabilitation.

23. Cooperative Unit Mortgage—Indicates
whether the mortgage is on a dwelling unit
in a cooperative housing building.
24. Product Type—Indicates the product
type of the mortgage (i.e., fixed rate, adjustable rate mortgage (ARM), balloon, graduated payment mortgage (GPM) or growing
equity mortgages (GEM), reverse annuity
mortgage, or other).
25. Federal Guarantee—Numeric code that
indicates whether the mortgage has a Federal guarantee, and from which agency.
26. Term of Mortgage at Origination—Term
of the mortgage at the time of origination in
months.
27. Amortization Term—For amortizing
mortgages, the amortization term of the
mortgage in months.
28. Acquiring Lender Institution—Name of
the institution from which the Bank acquired the mortgage.
29. Acquiring Lender City—City location of
the institution from which the Bank acquired the mortgage.
30. Acquiring Lender State—State location
of the institution from which the Bank acquired the mortgage.
31. Type of Acquiring Lender Institution—
Type of institution that the Bank acquired
the mortgage from (i.e., mortgage company,
Savings Association Insurance Fund (SAIF)
insured depositary institution, Bank Insurance Fund (BIF) insured depositary institution, National Credit Union Association
(NCUA) insured credit union, or other seller).
32. Number of Borrowers—Number of borrowers.
33. First-Time Home Buyer—Numeric code
indicating whether the mortgagor(s) are
first-time homebuyers (second mortgages
and refinancings are not treated as first-time
homebuyers).
34. Mortgage Purchased under the Banks’
Community Investment Cash Advances (CICA)
Programs—Indicates whether the mortgage
is on a project funded under an AHP, CIP or
other CICA program.
35. Acquisition Type—Indicates whether the
Bank acquired the mortgage with cash, by
swap, with a credit enhancement, a bond or
debt purchase, reinsurance, risk-sharing,
real estate investment trust (REIT), or a
real estate mortgage investment conduit
(REMIC), or other.
36. Bank Real Estate Owned—Indicates
whether the mortgage is on a property that
was in the Bank’s real estate owned (REO)
inventory.
37. Borrower Race or National Origin—Numeric code indicating the race or national
origin of the borrower.
38. Co-Borrower Race or National Origin—
Numeric code indicating the race or national
origin of the co-borrower.
39. Borrower Gender—Numeric code that indicates whether the borrower is male or female.
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40. Co-Borrower Gender—Numeric code that
indicates whether the co-borrower is male or
female.
41. Age of Borrower—Age of borrower in
years.
42. Age of Co-Borrower—Age of co-borrower
in years.
43. Occupancy Code—Indicates whether the
mortgaged property is an owner-occupied
principal residence, a second home, or a
rental investment property.
44. Number of Units—Indicates the number
of units in the mortgaged property.
45. Unit—Number of Bedrooms—Where the
property contains non-owner-occupied dwelling units, the number of bedrooms in each of
those units.
46. Unit—Affordable Category—Where the
property contains non-owner-occupied dwelling units, indicates under which, if any, of
the special affordable goals the units qualified.
47. Unit—Reported Rent Level—Where the
property contains non-owner-occupied dwelling units, the rent level for each unit in
whole dollars.
48. Unit—Reported Rent Plus Utilities—
Where the property contains non-owner-occupied dwelling units, the rent level plus the
utility cost for each unit in whole dollars.
49. Unit—Owner Occupied—Indicates whether each of the units are owner-occupied.
50. Geographically Targeted Indicator—Numeric code that indicates loans made in census tracts classified as underserved by HUD.
51. Interest Rate—Note rate on the loan.
52. Loan Amount—Loan balance at origination.
53. Front-end Ratio—Ratio of principal, interest, taxes, and insurance to borrower(s)
income.
54. Back-end Ratio—Ratio of all debt payments to borrower(s) income.
55. Borrower FICO Score—Fair, Isaacs, Co.
credit score of borrower.
56. Co-Borrower FICO Score—Fair, Isaacs,
Co. credit score of co-borrower.
57. PMI Percent—Percent of original loan
balance covered by private mortgage insurance.
58. Credit Enhancement—Numeric code indicating type of credit enhancement.
59. Self-Employed Indicator—Numeric indicator for whether the borrower is self-employed.
60. Property Type—Numeric indicator for
whether the property is single-family detached, condominium, townhouse, PUD, etc.
61. Default Status—Numeric indicator for
whether the loan is currently in default.
62. Termination Date—Date on which the
loan terminated.
63. Termination Type—Numeric indicator
for whether the loan terminated in a prepayment, foreclosure, or other types of termination.

64. ARM Index—Index used for the calculation of interest on an ARM.
65. ARM margin—Margin added to the index
for calculation of the interest on an ARM.
66. Prepayment Penalty Terms—Numeric indicator for types of prepayment penalties.

APPENDIX B TO PART 955—REPORTING
REQUIREMENTS FOR MULTI-FAMILY
ACQUIRED MEMBER ASSETS THAT
ARE
RESIDENTIAL
MORTGAGES:
LOAN-LEVEL DATA ELEMENTS
1. Bank District Flag—Two-digit numeric
code designating the District Bank that
originally acquired the loan.
2. Participating Bank District Flag—Twodigit numeric code designating the District
Bank that purchased a participation in the
loan.
3. Loan Number—Unique numeric identifier
used by the Banks for each mortgage acquisition.
4. US Postal State—Two-digit numeric Federal Information Processing Standard (FIPS)
code.
5. US Postal Zip Code—Five-digit zip code
for the property.
6. MSA Code—Four-digit numeric code for
the property’s metropolitan statistical area
(MSA) if the property is located in an MSA.
7. Place Code—Five-digit numeric FIPS
code.
8. County—County, as designated in the
most recent decennial census by the Bureau
of the Census.
9. Census Tract/Block Numbering Area
(BNA)—Tract/BNA number as used in the
most recent decennial census by the Bureau
of the Census.
10. Census Tract-Percent Minority—Percentage of a census tract’s population that is minority based on the most recent decennial
census by the Bureau of the Census.
11. Census Tract-Median Income—Median
family income for the census tract based on
the most recent decennial census.
12. Local Area Median Income—Median income for the area based on the most recent
decennial census.
13. Tract Income Ratio—Ratio of the census
tract median income based on the most recent decennial census to that year’s local
area median income (i.e., loan-level data element number 11 divided by loan-level data
element number 12).
14. Area Median Family Income—Current
median family income for a family of four
for the area as established by HUD.
15. Affordability Category—Indicates under
which, if any, of the special affordable goals
mandated by HUD for Fannie Mae and
Freddie Mac, the property would qualify.
16. Acquisition Unpaid Principal Balance
(UPB)—UPB in whole dollars of the mortgage when purchased by the Bank.
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17. Loan-to-Value (LTV) Ratio at Origination—LTV ratio of the mortgage at the time
of origination.
18. Participation Percentage—Where the
mortgage acquisition is a participation, the
percentage of the mortgage when the note
was created for each Bank listed in loanlevel data element number 2.
19. Date of Mortgage Note—Date the mortgage note was created.
20. Date of Acquisition—Date the Bank acquired the mortgage.
21. Purpose of Loan—Indicates whether the
mortgage was a purchase money mortgage, a
refinancing, a construction mortgage, or a financing of property rehabilitation.
22. Cooperative Project Loan—Indicates
whether the mortgage is a project loan on a
cooperative housing building.
23. Mortgagor Type—Indicates the type of
mortgagor (i.e., an individual, a for-profit entity such as a corporation or partnership, a
nonprofit entity such as a corporation or
partnership, a public entity, or other type of
entity).
24. Product Type—Indicates the product
type of the mortgage (i.e., fixed rate, adjustable rate mortgage (ARM), balloon, graduated payment mortgage (GPM) or growing
equity mortgages (GEM), reverse annuity
mortgage, or other).
25. Construction Loan—Indicates whether
the mortgage is for a construction loan.
26. Government Insurance—Indicates whether any part of the mortgage has government
insurance.
27. FHA Risk Share Percent—The percentage
of the risk assumed for the mortgage purchased under a risk-sharing arrangement
with FHA.
28. Mortgage Purchased under the Banks’
Community Investment Cash Advances (CICA)
Programs—Indicates whether the mortgage
is on a project under an AHP, CIP or other
CICA program.
29. Acquisition Type—Indicates whether the
FHLBank acquired the mortgage with cash,
by swap, with a credit enhancement, a bond
or debt purchase, reinsurance, risk-sharing,
real estate investment trust (REIT), or a
real estate mortgage investment conduit
(REMIC), or other.
30. Term of Mortgage at Origination—Term
of the mortgage at the time of origination in
months.
31. Amortization Term—For amortizing
mortgages, the amortization term of the
mortgage in months.
32. Acquiring Lender Institution—Name of
the entity from which the Bank acquired the
mortgage.
33. Acquiring Lender City—City location of
the entity from which the Bank acquired the
mortgage.
34. Acquiring Lender State—State location
of the institution from which the Bank acquired the mortgage.

35. Type of Acquiring Lender Institution—
Type of institution that the Bank acquired
the mortgage from (i.e., mortgage company,
Savings Association Insurance Fund (SAIF)
insured depositary institution, Bank Insurance Fund (BIF) insured depositary institution, National Credit Union Association
(NCUA) insured credit union, or other seller).
36. Bank Real Estate Owned—Indicates
whether the mortgage is on a property that
was in the Bank’s real estate owned (REO)
inventory.
37. Number of Units—Indicates the number
of units in the mortgaged property.
38. Geographically Targeted Indicator—Numeric code that indicates loans made in census tracts classified as underserved by HUD.
39.
Public
Subsidy
Program—Indicates
whether the mortgage property is involved
in a public subsidy program and which
level(s) of government are involved in the
subsidy program (i.e., Federal government
only, other only, Federal government, etc.).
40. Unit Class Level—The following data
apply to unit types in a particular mortgaged property. The unit types are defined
by the Banks for each property and are differentiated based on the number of bedrooms
in the units and on the average contract rent
for the units. A unit type must be included
for each bedroom size category in the property;
A. Unit Type XX-Number of Bedroom(s)—
the number of bedrooms in the unit type;
B. Unit Type XX-Number of Units—the
number of units in the property within the
unit type;
C. Unite Type XX-Average Reported Rent
Level—the average rent level for the unit
type in whole dollars; and
D. Unit Type XX-Average Reported Rent
Plus Utilities—the average reported rent
level plus the utility cost for each unit in
whole dollars; and
E. Unit Type XX-Affordability Level—the
ratio of the average reported rent plus utilities for the unit type to the adjusted area
median income;
F. Unit Type XX-Tenant Income Indicator—indicates whether the tenant’s income is less than 60 percent of area median
income, greater than or equal to 60 percent
but less than 80 percent of area median income, greater than or equal to 80 percent but
less than 100 percent of area median income,
or greater than or equal to 100 percent of
area median income.
41. Interest Rate—Note rate on the loan.
42. Debt Service Coverage Ratio—Ratio of net
operating income to debt service.
43. Total Number of Units—Indicates the
number of dwelling units in the mortgaged
property.
44. Default Status—Numeric indicator for
whether the loan is currently in default.
45. Termination Date—Date on which the
loan terminated.
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46. Termination Type—Numeric indicator
for whether the loan terminated in a prepayment, foreclosure, or other types of termination.
47. ARM Index—Index used for the calculation of interest on an ARM.
48. ARM margin—Margin added to the index
for calculation of the interest on an ARM.
49. Prepayment Penalty Terms—Numeric indicator for types of prepayment penalties.

PART 956—FEDERAL HOME LOAN
BANK INVESTMENTS
Sec.
956.1 Definitions.
956.2 Authorized investments.
956.3 Prohibited investments and prudential
rules.
956.4 Risk-based capital requirement for investments.
956.5 Authorization for derivative contracts
and other transactions.
956.6 Use of hedging instruments.
AUTHORITY: 12 U.S.C. 1422a(a)(3), 1422b(a),
1429, 1430, 1430b, 1431, 1436.
SOURCE: 65 FR 43985, July 17, 2000, unless
otherwise noted.

§ 956.1 Definitions.
As used in this part:
Deposits in banks or trust companies
has the meaning set forth in § 965.1 of
this chapter.
Derivative contract means generally a
financial contract the value of which is
derived from the values of one or more
underlying assets, reference rates, or
indices of asset values, or credit-related events. Derivative contracts include interest rate, foreign exchange
rate, equity, precious metals, commodity, and credit contracts, and any
other instruments that pose similar
risks.
Investment grade means:
(1) A credit quality rating in one of
the four highest credit rating categories by an NRSRO and not below
the fourth highest credit rating category by any NRSRO; or
(2) If there is no credit quality rating
by an NRSRO, a determination by a
Bank that the issuer, asset or instrument is the credit equivalent of investment grade using credit rating standards available from an NRSRO or other
similar standards.
Repurchase agreement means an agreement between a seller and a buyer
whereby the seller agrees to repurchase

a security or similar securities at an
agreed upon price, with or without a
stated time for repurchase.
[67 FR 12853, Mar. 20, 2002]

§ 956.2

Authorized investments.

In addition to assets enumerated in
parts 950 and 955 of this chapter and
subject to the applicable limitations
set forth in this part, in the Financial
Management Policy and in part 980 of
this chapter, each Bank may invest in:
(a) Obligations of the United States;
(b) Deposits in banks or trust companies;
(c) Obligations, participations or
other instruments of, or issued by,
Fannie Mae or Ginnie Mae;
(d) Mortgages, obligations, or other
securities that are, or ever have been,
sold by Freddie Mac pursuant to section 305 or 306 of the Federal Home
Loan Mortgage Corporation Act (12
U.S.C. 1454 or 1455);
(e) Stock, obligations, or other securities of any small business investment
company formed pursuant to 15 U.S.C.
681(d), to the extent such investment is
made for purposes of aiding members of
the Bank; and
(f) Instruments that the Bank has determined are permissible investments
for fiduciary or trust funds under the
laws of the state in which the Bank is
located.
65 FR 43985, July 17, 2000, as amended at 67
FR 12853, Mar. 20, 2002]

§ 956.3 Prohibited investments and
prudential rules.
(a) Prohibited investments. A Bank
may not invest in:
(1) Instruments that provide an ownership interest in an entity, except for
investments described in § § 940.3(e) and
(f) of this chapter;
(2) Instruments issued by non-United
States entities, except United States
branches and agency offices of foreign
commercial banks;
(3) Debt instruments that are not
rated as investment grade, except:
(i) Investments described in § 940.3(e)
of this chapter;
(ii) Debt instruments that were
downgraded to a below investment
grade rating after acquisition by the
Bank; or
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(4) Whole mortgages or other whole
loans, or interests in mortgages or
loans, except:
(i) Acquired member assets;
(ii) Investments described in § 940.3(e)
of this chapter;
(iii) Marketable direct obligations of
state, local, or tribal government units
or agencies, having at least the second
highest credit rating from an NRSRO,
where the purchase of such obligations
by the Bank provides to the issuer the
customized terms, necessary liquidity,
or favorable pricing required to generate needed funding for housing or
community lending;
(iv) Mortgage-backed securities, or
asset-backed securities collateralized
by manufactured housing loans or
home equity loans, that meet the definition of the term ‘‘securities’’ under
15 U.S.C. 77b(a)(1); and
(v) Loans held or acquired pursuant
to section 12(b) of the Act (12 U.S.C.
1432(b)).
(b) Foreign currency or commodity positions prohibited. A Bank may not take a
position in any commodity or foreign
currency. A Bank may participate in
consolidated obligations denominated
in a currency other than U.S. Dollars
or linked to equity or commodity
prices, provided that the Bank meets
the requirements of § 966.8(d) of this
chapter, and all other applicable requirements related to issuing consolidated obligations.
[65 FR 43985, July 17, 2000, as amended at 66
FR 8320, Jan. 30, 2001; 67 FR 12853, Mar. 20,
2002]

§ 956.4 Risk-based capital requirement
for investments.
Each Bank shall hold retained earnings plus general allowance for losses
as support for the credit risk of all investments that are not rated by an
NRSRO, or are rated or have a putative
rating below the second highest credit
rating, in an amount equal to or greater than the outstanding balance of the
investments multiplied by:
(a) A factor associated with the credit rating of the investments as determined by the Finance Board on a caseby-case basis for rated assets to be sufficient to raise the credit quality of the
asset to the second highest credit rating category; and

(b) 0.08 for assets having neither a putative nor actual rating.
[65 FR 43985, July 17, 2000, as amended at 67
FR 12853, Mar. 20, 2002]

§ 956.5 Authorization for derivative
contracts and other transactions.
A Bank may enter into the following
types of transactions:
(a) Derivative contracts;
(b) Standby letters of credit, pursuant to the requirements of part 960 of
this chapter;
(c) Forward asset purchases and
sales;
(d) Commitments to make advances;
and
(e) Commitments to make or purchase other loans.
[66 FR 8320, Jan. 30, 2001, as amended at 67
FR 12853, Mar. 20, 2002]

§ 956.6

Use of hedging instruments.

(a) Applicability of GAAP. Derivative
instruments that do not qualify as
hedging
instruments
pursuant
to
GAAP may be used only if a non-speculative use is documented by the Bank.
(b) Documentation requirements. (1)
Transactions
with
a
single
counterparty shall be governed by a
single master agreement when practicable.
(2) A Bank’s agreement with the
counterparty for over-the-counter derivative contracts shall include:
(i) A requirement that market value
determinations and subsequent adjustments of collateral be made at least on
a monthly basis;
(ii) A statement that failure of a
counterparty to meet a collateral call
will result in an early termination
event;
(iii) A description of early termination pricing and methodology, with
the methodology reflecting a reasonable estimate of the market value of
the over-the-counter derivative contract at termination (standard International Swaps and Derivatives Association, Inc. language relative to early
termination pricing and methodology
may be used to satisfy this requirement); and
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(iv) A requirement that the Bank’s
consent be obtained prior to the transfer of an agreement or contract by a
counterparty.
[66 FR 8321, Jan. 30, 2001]

PART 960—STANDBY LETTERS OF
CREDIT
Sec.
960.1 Definitions.
960.2 Standby letters of credit on behalf of
members.
960.3 Standby letters of credit on behalf of
housing associates.
960.4 Obligation to Bank under all standby
letters of credit.
960.5 Additional provisions applying to all
standby letters of credit.
AUTHORITY: 12 U.S.C. 1422b, 1429, 1430, 1430b,
1431.
SOURCE: 63 FR 65699, Nov. 30, 1998, unless
otherwise noted. Redesignated at 65 FR 8256,
Feb. 18, 2000 and further redesignated at 67
FR 12853, Mar. 20, 2002.

§ 960.1

Definitions.

As used in this part:
Applicant means a person or entity at
whose request or for whose account a
standby letter of credit is issued.
Beneficiary means a person or entity
who, under the terms of a standby letter of credit, is entitled to have its
complying presentation honored.
Confirm means to undertake, at the
request or with the consent of the
issuer, to honor a presentation under a
standby letter of credit issued by a
member or housing associate.
Document means a draft or other demand, document of title, investment
security, certificate, invoice, or other
record, statement, or representation of
fact, law, right, or opinion that is presented under the terms of a standby
letter of credit.
Investment grade means:
(1) A credit quality rating in one of
the four highest credit rating categories by an NRSRO and not below
the fourth highest credit rating category by any NRSRO; or
(2) If there is no credit quality rating
by an NRSRO, a determination by a
Bank that the issuer, asset or instrument is the credit equivalent of investment grade using credit rating stand-

ards available from an NRSRO or other
similar standards.
Issuer means a person or entity that
issues a standby letter of credit.
Presentation means delivery of a document to an issuer, or an entity that
has undertaken a confirmation at the
request or with the consent of the
issuer, for the giving of value under a
standby letter of credit.
Residential housing finance means:
(1) The purchase or funding of ‘‘residential housing finance assets,’’ as that
term is defined in § 950.1 of this chapter; or
(2) Other activities that support the
development or construction of residential housing.
SHFA associate means a housing associate that is a ‘‘state housing finance
agency,’’ as that term is defined in
§ 926.1 of this chapter, and that has met
the requirements of § 926.3(b) of this
chapter.
Standby letter of credit means a definite undertaking by an issuer on behalf
of an applicant that represents an obligation to the beneficiary, pursuant to a
complying presentation: to repay
money borrowed by, advanced to, or for
the account of the applicant; to make
payment on account of any indebtedness undertaken by the applicant; or to
make payment on account of any default by the applicant in the performance of an obligation. The term standby
letter of credit does not include a commercial letter of credit, or any shortterm self-liquidating instrument used
to finance the movement of goods.
[63 FR 65699, Nov. 30, 1998, as amended at 65
FR 8265, Feb. 18, 2000; 65 FR 44431, July 18,
2000. Redesignated and amended at 67 FR
12853, Mar. 20, 2002]

§ 960.2 Standby letters of credit on behalf of members.
(a) Authority and purposes. Each Bank
is authorized to issue or confirm on behalf of members standby letters of
credit that comply with the requirements of this part, for any of the following purposes:
(1) To assist members in facilitating
residential housing finance;
(2) To assist members in facilitating
community lending;
(3) To assist members with asset/liability management; or
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(4) To provide members with liquidity or other funding.
(b) Fully secured. A Bank, at the time
it issues or confirms a standby letter of
credit on behalf of a member, shall obtain and maintain a security interest
in collateral that is sufficient to secure
fully the member’s unconditional obligation described in § 960.4(a)(2) of this
part, and that complies with the requirements set forth in paragraph (c) of
this section.
(c) Eligible collateral. (1) Any standby
letter of credit issued or confirmed on
behalf of a member may be secured in
accordance with the requirements for
advances under § 950.7 of this chapter.
(2) A standby letter of credit issued
or confirmed on behalf of a member for
a purpose described in paragraphs (a)(1)
or (a)(2) of this section may, in addition to the collateral described in paragraph (c)(1) of this section, be secured
by obligations of state or local government units or agencies rated as investment grade by an NRSRO.
[63 FR 65699, Nov. 30, 1998, as amended at 65
FR 8265, Feb. 18, 2000; 65 FR 44431, July 18,
2000. Redesignated and amended at 67 FR
12853, Mar. 20, 2002]

§ 960.3 Standby letters of credit on behalf of housing associates.
(a) Housing associates. Each Bank is
authorized to issue or confirm on behalf of housing associates standby letters of credit that are fully secured by
collateral described in § § 950.17(b)(1)(i)
or (ii) of this chapter, and that otherwise comply with the requirements of
this part, for any of the following purposes:
(1) To assist housing associates in facilitating residential housing finance;
(2) To assist housing associates in facilitating community lending;
(3) To assist housing associates with
asset/liability management; or
(4) To provide housing associates
with liquidity or other funding.
(b) SHFA associates. Each Bank is authorized to issue or confirm on behalf
of SHFA associates standby letters of
credit that are fully secured by collateral described in § 950.17(b)(2)(i) (A), (B)
or (C) of this chapter, and that otherwise comply with the requirements of
this part, for the purpose of facilitating
residential or commercial mortgage

lending that benefits individuals or
families meeting the income requirements in section 142(d) or 143(f) of the
Internal Revenue Code (26 U.S.C. 142(d)
or 143(f)).
[63 FR 65699, Nov. 30, 1998, as amended at 65
FR 8265, Feb. 18, 2000; 65 FR 44431, July 18,
2000]

§ 960.4 Obligation to Bank under all
standby letters of credit.
(a) Obligation to reimburse. A Bank
may issue or confirm a standby letter
of credit only on behalf of a member or
housing associate that has:
(1) Established with the Bank a cash
account pursuant to §§ 950.17(b)(2)(i)(B),
950.17(d), or 969.2 of this chapter; and
(2) Assumed an unconditional obligation to reimburse the Bank for value
given by the Bank to the beneficiary
under the terms of the standby letter
of credit by depositing immediately
available funds into the account described in paragraph (a)(1) of this section not later than the date of the
Bank’s payment of funds to the beneficiary.
(b) Prompt action to recover funds. If a
member or housing associate fails to
fulfill the obligation described in paragraph (a)(2) of this section, the Bank
shall take action promptly to recover
the funds that such member or housing
associate is obligated to repay.
(c) Obligation financed by advance.
Notwithstanding the obligations and
duties of the Bank and its member or
housing associate under paragraphs (a)
and (b) of this section, the Bank may,
at its discretion, permit such member
or housing associate to finance repayment of the obligation described in
paragraph (a)(2) of this section by receiving an advance that complies with
sections 10 or 10b of the Act (12 U.S.C.
1430, 1430(b)) and part 950 of this chapter.
[63 FR 65699, Nov. 30, 1998, as amended at 65
FR 8265, Feb. 18, 2000; 65 FR 44431, July 18,
2000. Redesignated and amended at 67 FR
12853, Mar. 20, 2002]

§ 960.5 Additional provisions applying
to all standby letters of credit.
(a) Requirements. Each standby letter
of credit issued or confirmed by a Bank
shall:
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(1) Contain a specific expiration date,
or be for a specific term; and
(2) Require approval in advance by
the Bank of any transfer of the standby
letter of credit from the original beneficiary to another person or entity.
(b) Additional collateral provisions. (1)
A Bank may take such steps as it
deems necessary to protect its secured
position on standby letters of credit,
including requiring additional collateral, whether or not such additional

collateral conforms to the requirements of § § 960.2 or 960.3 of this part.
(2) Collateral pledged by a member or
housing associate to secure a letter of
credit issued or confirmed on its behalf
by a Bank shall be subject to the provisions of §§ 950.7(d), 950.7(e), 950.8, 950.9
and 950.10 of this chapter.
[63 FR 65699, Nov. 30, 1998, as amended at 65
FR 8265, Feb. 18, 2000; 65 FR 44431, July 18,
2000. Redesignated and amended at 67 FR
12853, Mar. 20, 2002]
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SUBCHAPTER H—FEDERAL HOME LOAN BANK LIABILITIES
PART 965—SOURCE OF FUNDS
Sec.
965.1
965.2
965.3

Definitions.
Authorized liabilities.
Liquidity reserves for deposits.

AUTHORITY: 12 U.S.C. 1422a, 1422b, 1431.
SOURCE: 65 FR 36298, June 7, 2000, unless
otherwise noted.

§ 965.1 Definitions.
As used in this part:
Deposits in banks or trust companies
means:
(1) A deposit in another Bank;
(2) A demand account in a Federal
Reserve Bank;
(3) A deposit in, or a sale of Federal
funds to:
(i) An insured depository institution,
as defined in section 2(12)(A) of the Act
(12 U.S.C. 1422(12)(A)), that is designated by a Bank’s board of directors;
(ii) A trust company that is a member of the Federal Reserve System or
insured by the FDIC, and is designated
by a Bank’s board of directors; or
(iii) A U.S. branch or agency of a foreign bank, as defined in the International Banking Act of 1978, as
amended (12 U.S.C. 3101 et seq.), that is
subject to the supervision of the FRB,
and is designated by a Bank’s board of
directors.
Repurchase agreement means an agreement in which a Bank sells securities
and simultaneously agrees to repurchase those securities or similar securities at an agreed upon price, with or
without a stated time for repurchase.
[65 FR 36298, June 7, 2000, as amended at 67
FR 12853, Mar. 20, 2002]

§ 965.2 Authorized liabilities.
As a source of funds for business operations, each Bank is authorized to
incur liabilities by:
(a) Accepting proceeds from the
issuance of consolidated obligations
issued in accordance with part 966 of
this chapter;
(b) Accepting time or demand deposits from members, other Banks or instrumentalities of the United States,
and cash accounts from members or as-

sociates
pursuant
to
§ § 969.2,
950.17(b)(2)(i)(B), 950.17(d) or 960.4(a)(1),
or other institutions for which the
Bank is providing correspondent services pursuant to section 11(e) of the Act
(12 U.S.C. 1431(e));
(c) Purchasing Federal funds; and
(d) Entering into repurchase agreements.
[65 FR 36298, June 7, 2000, as amended at 67
FR 12853, Mar. 20, 2002]

§ 965.3

Liquidity reserves for deposits.

Each Bank shall at all times have at
least an amount equal to the current
deposits received from its members invested in:
(a) Obligations of the United States;
(b) Deposits in banks or trust companies; or
(c) Advances with a maturity of not
to exceed five years that are made to
members in conformity with part 950 of
this chapter.

PART 966—CONSOLIDATED
OBLIGATIONS
Sec.
966.1 Definitions.
966.2 Issuance of consolidated obligations.
966.3 Leverage limit and credit rating requirements.
966.4 Form of consolidated obligations.
966.5 Transactions in consolidated obligations.
966.6 Lost, stolen, destroyed, mutilated or
defaced consolidated obligations.
966.7 Administrative provision.
966.8 Conditions for issuance of consolidated
obligations.
966.9 Joint and several liability.
966.10 Savings clause.
AUTHORITY: 12 U.S.C. 1422a, 1422b, 1431.
SOURCE: 65 FR 36298, June 7, 2000, unless
otherwise noted.

§ 966.1

Definitions.

As used in this part:
Non-complying Bank means a Bank
that has failed to provide the liquidity
certification
as
required
under
§ 966.9(b)(1).
[67 FR 12853, Mar. 20, 2002]
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§ 966.2 Issuance of consolidated obligations.
(a) Consolidated obligations issued by
the Finance Board. The Finance Board
may issue consolidated obligations
under section 11(c) of the Act (12 U.S.C.
1431(c)), including the determination of
the dates of issue, maturities, rates of
interest, terms and conditions thereof,
and the manner in which such consolidated obligations shall be issued. The
Finance Board in its discretion from
time to time may delegate this by resolution of the Board of Directors, or
may terminate such delegation.
(b) Consolidated obligations issued by
the Banks. (1) Pursuant to the Banks’
housing finance mission set forth in
section 2A(a)(3)(B)(ii) of the Act (12
U.S.C. 1422a(a)(3)(B)(ii)), pursuant to
the Finance Board’s duty to ensure
that the Banks carry out that mission
and remain adequately capitalized and
able to raise funds in the capital markets under section 2A(a)(3)(B)(ii) and
(iii)
of
the
Act
(12
U.S.C.
1422a(a)(3)(B)(ii) and (iii)), and subject
to the provisions of this part and such
rules, regulations, terms and conditions as the Finance Board may prescribe, the Banks are authorized to
issue joint debt under section 11(a) of
the Act (12 U.S.C. 1431(a)), which shall
be called consolidated obligations and
on which the Banks shall be jointly
and severally liable under § 966.9 of this
part.
(2) Consolidated obligations shall be
issued only through the Office of Finance, as agent of the Banks pursuant
to this part and part 985 of this chapter.
(3) The authorization contained herein shall be deemed to constitute satisfaction of the requirement for Finance
Board approval of the ‘‘terms and conditions’’ of the consolidated obligations pursuant to section 11(a) of the
Act (12 U.S.C. 1431(a)).
(c) Negative pledge requirement. Each
Bank shall at all times maintain assets
described in paragraphs (c)(1) through
(c)(6) of this section free from any lien
or pledge, in an amount at least equal
to a pro rata share of the total amount
of currently outstanding consolidated
obligations jointly issued by the Banks
pursuant to section 11(a) of the Act (12
U.S.C. 1431(a)) and by the Finance

Board pursuant to section 11(c) of the
Act (12 U.S.C. 1431(c)) and equal to such
Bank’s participation in all such COs
outstanding, provided that any assets
that are subject to a lien or pledge for
the benefit of the holders of any issue
of consolidated obligations shall be
treated as if they were assets free from
any lien or pledge for purposes of compliance with this paragraph (c). Eligible assets are:
(1) Cash;
(2) Obligations of or fully guaranteed
by the United States;
(3) Secured advances;
(4) Mortgages as to which one or
more Banks have any guaranty or insurance, or commitment therefor, by
the United States or any agency thereof;
(5) Investments described in section
16(a) of the Act (12 U.S.C. 1436(a)); and
(6) Other securities that have been
assigned a rating or assessment by an
NRSRO that is equivalent to or higher
than the rating or assessment assigned
by that NRSRO to consolidated obligations outstanding.
[65 FR 36298, June 7, 2000, as amended at 67
FR 12853, Mar. 20, 2002]

§ 966.3 Leverage limit and credit rating requirements.
(a) Bank leverage. (1) Except as provided in paragraph (a)(2) of this section, the total assets of any Bank shall
not exceed 21 times the total of paid-in
capital stock, retained earnings, and
reserves (excluding loss reserves and liquidity reserves for deposits pursuant
to section 11(g) of the Act (12 U.S.C.
1431(g)) of that Bank.
(2) The aggregate amount of assets of
any Bank may be up to 25 times the
total paid-in capital stock, retained
earnings, and reserves of that Bank,
provided that non-mortgage assets,
after deducting the amount of deposits
and capital, do not exceed 11 percent of
such total assets. For the purposes of
this section, the amount of non-mortgage assets equals total assets after deduction of:
(i) Advances;
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(ii) Acquired member assets, including all United States government-insured or guaranteed whole single-family or multi-family residential mortgage loans;
(iii) Standby letters of credit;
(iv) Intermediary derivative contracts;
(v) Debt or equity investments:
(A) That primarily benefit households having a targeted income level, a
significant proportion of which must
benefit households with incomes at or
below 80 percent of area median income, or areas targeted for redevelopment by local, state, tribal or Federal
government (including Federal Empowerment Zones and Enterprise and
Champion Communities), by providing
or supporting one or more of the following activities:
(1) Housing;
(2) Economic development;
(3) Community services;
(4) Permanent jobs; or
(5) Area revitalization or stabilization;
(B) In the case of mortgage-or assetbacked securities, the acquisition of
which would expand liquidity for loans
that are not otherwise adequately provided by the private sector and do not
have a readily available or well established secondary market; and
(C) That involve one or more members or housing associates in a manner,
financial or otherwise, and to a degree
to be determined by the Bank;
(vi) Investments in SBICs, where one
or more members or housing associates
of the Bank also make a material investment in the same activity;
(vii) SBIC debentures, the short term
tranche of SBIC securities, or other debentures that are guaranteed by the
Small Business Administration under
title III of the Small Business Investment Act of 1958, as amended (15 U.S.C.
681 et seq);
(viii) Section 108 Interim Notes and
Participation Certificates guaranteed
by the Department of Housing and
Urban Development under section 108
of the Housing and Community Development Act of 1974, as amended (42
U.S.C. 5308);
(ix) Investments and obligations
issued or guaranteed under the Native
American Housing Assistance and Self-

Determination Act of 1996 (25 U.S.C.
4101 et seq.).
(x) Securities representing an interest in pools of mortgages (MBS) issued,
guaranteed, or fully insured by the
Government National Mortgage Association (Ginnie Mae), the Federal
Home Loan Mortgage Corporation
(Freddie Mac), or the Federal National
Mortgage Association (Fannie Mae), or
Collateralized Mortgage Obligations
(CMOs), including Real Estate Mortgage Investment Conduits (REMICs),
backed by such securities;
(xi) Other MBS, CMOs, and REMICs
rated in the highest rating category by
a NRSRO;
(xii)
Asset-backed
securities
collateralized by manufactured housing loans or home equity loans and
rated in the highest rating category by
a NRSRO; and
(xiii) Marketable direct obligations
of state or local government units or
agencies, rated in one of the two highest rating categories by a NRSRO,
where the purchase of such obligations
by a Bank provides to the issuer the
customized terms, necessary liquidity,
or favorable pricing required to generate needed funding for housing or
community development.
(b) Credit ratings. (1) The Banks, collectively, shall obtain from an NRSRO
and, at all times, maintain a current
credit rating on the Banks’ consolidated obligations.
(2) Each Bank shall operate in such a
manner and take any actions necessary, including without limitation
reducing Bank leverage, to ensure that
the Banks’ consolidated obligations receive and continue to receive the highest credit rating from any NRSRO by
which the consolidated obligations
have then been rated.
(c) Individual Bank credit rating. Each
Bank shall operate in such a manner
and take any actions necessary to ensure that the Bank has and maintains
an individual issuer credit rating of at
least the second highest credit rating
from any NRSRO providing a rating,
where such rating is a meaningful
measure of the individual Bank’s financial strength and stability, and is updated at least annually by an NRSRO,
or more frequently as required by the
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Finance Board, to reflect any material
changes in the condition of the Bank.
(d) Transition provision. Each Bank
shall obtain the credit rating from an
NRSRO required under paragraph (c) of
this section by July 1, 2001.
[65 FR 36298, June 7, 2000, as amended at 67
FR 12853, Mar. 20, 2002; 67 FR 35715, May 21,
2002]

§ 966.4 Form of consolidated obligations.
(a) All consolidated obligations shall
be issued in pari passu.
(b) Consolidated obligations with maturities of one year or less may be designated consolidated notes.
§ 966.5 Transactions in consolidated
obligations.
The general regulations of the Department of the Treasury now or hereafter in force governing transactions in
United States securities, except 31 CFR
part 357 regarding book-entry procedure, are hereby incorporated into this
part 966, so far as applicable and as
necessarily modified to relate to consolidated obligations, as the regulations of the Finance Board for similar
transactions on consolidated obligations. The book-entry procedure for
consolidated obligations is contained
in part 987 of this subchapter.
§ 966.6 Lost, stolen, destroyed, mutilated or defaced consolidated obligations.
United States statutes and regulations of the Department of the Treasury now or hereafter in force governing
relief on account of the loss, theft, destruction, mutilation or defacement of
United States securities, so far as applicable and as necessarily modified to
relate to consolidated obligations, are
hereby adopted as the regulations of
the Finance Board for the issuance of
substitute consolidated obligations or
the payment of lost, stolen, destroyed,
mutilated or defaced consolidated obligations.
§ 966.7 Administrative provision.
The Secretary of the Treasury or the
Acting Secretary of the Treasury is
hereby authorized and empowered, as
the agent of the Finance Board and the
Banks, to administer §§ 966.5 and 966.6,

and to delegate such authority at their
discretion to other officers, employees,
and agents of the Department of the
Treasury. Any such regulations may be
waived on behalf of the Finance Board
and the Banks by the Secretary of the
Treasury, the Acting Secretary of the
Treasury, or by an officer of the Department of the Treasury authorized to
waive similar regulations with respect
to United States securities, but only in
any particular case in which a similar
regulation with respect to United
States securities would be waived. The
terms ‘‘securities’’ and ‘‘bonds’’ as used
in this section shall, unless the context
otherwise requires, include and apply
to coupons and interim certificates.
§ 966.8 Conditions for issuance of consolidated obligations.
(a) The Office of Finance board of directors shall authorize the offering for
current and forward settlement (up to
12 months) or the reopening of COs, as
necessary, and authorize the maturities, rates of interest, terms and conditions thereof, subject to the provisions of 31 U.S.C. 9108.
(b) COs may be offered for sale only
to the extent that Banks are committed to take the proceeds.
(c) COs shall not be directly placed
with any Bank.
(d) If a Bank participates in any CO
denominated in a currency other than
U.S. Dollars or linked to equity or
commodity prices, then the Bank shall
meet the following requirements:
(1) The relevant foreign exchange, equity price or commodity price risks associated with the CO must be hedged in
accordance with § 956.6 of this chapter;
(2) If there is a default on the part of
a counterparty to a contract hedging
the foreign exchange, equity or commodity price risk associated with a CO,
the Bank shall enter into a replacement contract in a timely manner and
as soon as market conditions permit.
[65 FR 36298, June 7, 2000, as amended at 66
FR 8321, Jan. 30, 2001; 67 FR 12853, Mar. 20,
2002]

§ 966.9

Joint and several liability.

(a) In general. (1) Each and every
Bank, individually and collectively,
has an obligation to make full and
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timely payment of all principal and interest on consolidated obligations
when due.
(2) Each and every Bank, individually
and collectively, shall ensure that the
timely payment of principal and interest on all consolidated obligations is
given priority over, and is paid in full
in advance of, any payment to or redemption of shares from any shareholder.
(3) The provisions of this part shall
not limit, restrict or otherwise diminish, in any manner, the joint and several liability of all of the Banks on all
of the consolidated obligations issued
by the Finance Board pursuant to section 11(c) of the Act (12 U.S.C. 1431(c))
and by the Banks pursuant to section
11(a) of the Act (12 U.S.C. 1431(a)).
(b) Certification and reporting. (1) Before the end of each calendar quarter,
and before declaring or paying any dividend for that quarter, the President of
each Bank shall certify in writing to
the Finance Board that, based on
known current facts and financial information, the Bank will remain in
compliance with the liquidity requirements set forth in section 11(g) of the
Act (12 U.S.C. 1431(g)), and the Finance
Board’s FMP or any regulations (as the
same may be amended, modified or replaced), and will remain capable of
making full and timely payment of all
of its current obligations, including direct obligations, coming due during the
next quarter.
(2) A Bank shall immediately provide
written notice to the Finance Board if
at any time the Bank:
(i) Is unable to provide the certification required by paragraph (b)(1) of
this section;
(ii) Projects at any time that it will
fail to comply with statutory or regulatory liquidity requirements, or will
be unable to timely and fully meet all
of its current obligations, including direct obligations, due during the quarter;
(iii) Actually fails to comply with
statutory or regulatory liquidity requirements or to timely and fully meet
all of its current obligations, including
direct obligations, due during the quarter; or
(iv) Negotiates to enter or enters into
an agreement with one or more other

Banks to obtain financial assistance to
meet its current obligations, including
direct obligations, due during the quarter; the notice of which shall be accompanied by a copy of the agreement,
which shall be subject to the approval
of the Finance Board.
(c) Consolidated obligation payment
plans. (1) A Bank promptly shall file a
consolidated obligation payment plan
for Finance Board approval:
(i) If the Bank becomes a non-complying Bank as a result of failing to
provide the certification required in
paragraph (b)(1) of this section;
(ii) If the Bank becomes a non-complying Bank as a result of being required to provide the notice required
pursuant to paragraph (b)(2) of this section, except in the event that a failure
to make a principal or interest payment on a consolidated obligation
when due was caused solely by a temporary interruption in the Bank’s debt
servicing operations resulting from an
external event such as a natural disaster or a power failure; or
(iii) If the Finance Board determines
that the Bank will cease to be in compliance with the statutory or regulatory liquidity requirements, or will
lack the capacity to timely and fully
meet all of its current obligations, including direct obligations, due during
the quarter.
(2) A consolidated obligation payment plan shall specify the measures
the non-complying Bank will undertake to make full and timely payments
of all of its current obligations, including direct obligations, due during the
applicable quarter.
(3) A non-complying Bank may continue to incur and pay normal operating expenses incurred in the regular
course of business (including salaries,
benefits, or costs of office space, equipment and related expenses), but shall
not incur or pay any extraordinary expenses, or declare, or pay dividends, or
redeem any capital stock, until such
time as the Finance Board has approved the Bank’s consolidated obligation payment plan or inter-Bank assistance agreement, or ordered another
remedy, and all of the non-complying
Bank’s direct obligations have been
paid.
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(d) Finance Board payment orders; Obligation to reimburse. (1) The Finance
Board, in its discretion and notwithstanding any other provision in this
section, may at any time order any
Bank to make any principal or interest
payment due on any consolidated obligation.
(2) To the extent that a Bank makes
any payment on any consolidated obligation on behalf of another Bank, the
paying Bank shall be entitled to reimbursement from the non-complying
Bank, which shall have a corresponding
obligation to reimburse the Bank providing assistance, to the extent of such
payment and other associated costs
(including interest to be determined by
the Finance Board).
(e) Adjustment of equities. (1) Any noncomplying Bank shall apply its assets
to fulfill its direct obligations.
(2) If a Bank is required to meet, or
otherwise meets, the direct obligations
of another Bank due to a temporary
interruption in the latter Bank’s debt
servicing operations (e.g., in the event
of a natural disaster or power failure),
the assisting Bank shall have the same
right to reimbursement set forth in
paragraph (d)(2) of this section.
(3) If the Finance Board determines
that the assets of a non-complying
Bank are insufficient to satisfy all of
its direct obligations as set forth in
paragraph (e)(1) of this section, then
the Finance Board may allocate the
outstanding liability among the remaining Banks on a pro rata basis in
proportion to each Bank’s participation in all consolidated obligations
outstanding as of the end of the most
recent month for which the Finance
Board has data, or otherwise as the Finance Board may prescribe.
(f) Reservation of authority. Nothing in
this section shall affect the Finance
Board’s authority to adjust equities between the Banks in a manner different
than the manner described in paragraph (e) of this section, or to take enforcement or other action against any
Bank pursuant to the Finance Board’s
authority under the Act or otherwise
to supervise the Banks and ensure that
they are operated in a safe and sound
manner.

(g) No rights created. (1) Nothing in
this part shall create or be deemed to
create any rights in any third party.
(2) Payments made by a Bank toward
the direct obligations of another Bank
are made for the sole purpose of discharging the joint and several liability
of the Banks on consolidated obligations.
(3) Compliance, or the failure to comply, with any provision in this section
shall not be deemed a default under the
terms and conditions of the consolidated obligations.
§ 966.10

Savings clause.

Any agreements or other instruments entered into in connection with
the issuance of COs prior to the amendments made to this part shall continue
in effect with respect to all COs issued
under the authority of section 11 of the
Act (12 U.S.C. 1431) and pursuant to
this part. References to consolidated
obligations in such agreements and instruments shall be deemed to refer to
all joint and several obligations of the
Banks.
65 FR 36298, June 7, 2000, as amended at 67 FR
12854, Mar. 20, 2002]

PART 969—DEPOSITS
Sec.
969.1
969.2

Definitions. [Reserved]
Deposits from members.

AUTHORITY: 12 U.S.C. 1422b(a)(1), 1431.
SOURCE: 65 FR 8266, Feb 18, 2000, unless otherwise noted.

§ 969.1

Definitions. [Reserved]

§ 969.2 Deposits from members.
Banks may accept demand and time
deposits from members, reserving the
right to require notice of intention to
withdraw any part of time deposits.
Rates of interest paid on all deposits
shall be set by the Bank’s board of directors (or, between regular meetings
thereof, by a committee of directors selected by the board) or by the Bank
President, if so authorized by the
board. Unless otherwise specified by
the board, a Bank President may delegate to any officer or employee of the
Bank any authority he possesses under
this section.
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SUBCHAPTER I—MISCELLANEOUS FEDERAL HOME LOAN
BANK OPERATIONS AND AUTHORITIES
PART 975—COLLECTION, SETTLEMENT, AND PROCESSING OF
PAYMENT INSTRUMENTS
Sec.
975.1 Definitions.
975.2 Authority and scope.
975.3 General provisions.
975.4 Incidental powers.
975.5 Operations.
975.6 Pricing of services.
975.7 Rights, powers, responsibilities, duties, and liabilities.
AUTHORITY: 12 U.S.C. 1430, 1431.
SOURCE: 45 FR 64164, Sept. 29, 1980, unless
otherwise noted. Redesignated at 54 FR 36759,
Sept. 5, 1989. Redesignated at 65 FR 8256, Feb.
18, 2000.

§ 975.1 Definitions.
(a) Unless otherwise defined in this
part, the terms used in this part shall
conform, in the following order, to:
Regulations of the Finance Board, the
Uniform Commercial Code, regulations
of the Federal Reserve System, and
general banking usage.
(b) As used in this part:
Account processing includes charging,
crediting, and settling of member or eligible institution accounts, excluding
individual customer accounts.
Assets includes furniture and equipment, leasehold improvements, and
capitalized start-up costs.
Data communication means transmitting and receiving of data to or from
Banks, Federal Reserve offices, clearinghouse associations, depository institutions or their service bureaus, and
other direct sending entities, arrangement for delivery of information; and
telephone inquiry service.
Data processing includes capture,
storage, and assembling of, and computation of, data from payment instruments received from Federal Reserve
offices, Banks, clearinghouse associations, depository institutions, and
other direct lending entities.
Eligible institution means any institution that is eligible to make application to become a member of a Bank
under section 4 of the Act (12 U.S.C.
1424), including any building and loan

association, savings and loan association, cooperative bank, homestead association, insurance company, savings
bank, or any insured depository institution (as defined in section 2(12) of the
Act (12 U.S.C. 1422(12))), regardless of
whether the institution applies for or
would be approved for membership.
Issuance of forms means the designation and distribution of standardized
forms for use in collection, processing,
and settlement services.
Presentment means a demand for acceptance or payment made upon the
maker, acceptor, drawee or other payor
by or on behalf of the holder, and may
involve the use of electronic transmission of an instrument or item or
transmission of data from the instrument or item by electronic or mechanical means.
Statement packaging includes receiving statement information from members or eligible institutions or their
service bureaus on respective customer
cycle
dates;
printing
statements;
matching customer account statements; packaging the statements with
appropriate items and informational
materials, as authorized by individual
members and eligible institutions, for
distribution to their customers; sending the packages to the members or eligible institutions or mailing the packages directly to their customers.
Storage services includes filing, storage, and truncation of items.
Transportation of items includes transporting items from Federal Reserve offices, other Banks’ clearinghouse associations, depository institutions, and
other direct sending entities to a Bank;
forwarding items to financial institutions after sorting and forwarding cash
items or return items to Federal Reserve offices and other sending entities.
[67 FR 12854, Mar. 20, 2002]

§ 975.2 Authority and scope.
(a) Pursuant to section 11(e)(2) of the
Act (12 U.S.C. 1431(e)(2)) , the Finance
Board has promulgated this part governing the collection, processing, and
settlement, and services incidental
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thereto, of drafts, checks, and other negotiable and nonnegotiable items and
instruments by Banks. Settlement, collection, and processing include the following activities as defined in this
part: Account processing, data processing, data communication, issuance
of forms, transportation of items, and
storage services.
(b) Any activity authorized by section 11(e)(2) of the Act (12 U.S.C.
1431(e)(2)) shall be governed by the provisions of this part.
[45 FR 64164, Sept. 5, 1989, as amended at 65
FR 8266, Feb. 18, 2000. Redesignated and
amended at 67 FR 12854, Mar. 20, 2002]

§ 975.3

General provisions.

The Banks are authorized to:
(a) Engage in, be agents or intermediaries for, or otherwise participate
or assist in, the processing, collection,
and settlement of checks, drafts, or
any other negotiable or nonnegotiable
items and instruments of payment
drawn on eligible institutions or Bank
members; and
(b) Be drawees of checks, drafts, and
other negotiable and nonnegotiable
items and instruments issued by eligible institutions or Bank members.
[67 FR 12854, Mar. 20, 2002]

§ 975.4

Incidental powers.

In connection with the collection,
processing, and settlement of items
and instruments drawn on or issued by
eligible institutions or Bank members,
a Bank may also perform the following
services:
(a) Statement packaging; and
(b) Any other activity that the Finance Board shall, from time to time,
after notice and comment, find necessary for the exercise of the authority
of this part.
[45 FR 64164, Sept. 29, 1980, as amended at 55
FR 2231, Jan. 23, 1990; 65 FR 8266, Feb. 18,
2000; 67 FR 12854, Mar. 20, 2002]

§ 975.5

Operations.

A Bank may utilize the services of a
Federal Reserve Bank and may become
a member or use the services of a clearinghouse, public or private financial
institution, or agency in the exercise of

any powers or functions under this
part.
[45 FR 64164, Sept. 5, 1989, as amended at 65
FR 8266, Feb. 18, 2000]

§ 975.6 Pricing of services.
(a) General. Banks shall charge for
services authorized in this part in a
manner consistent with the principles
of section 11(A)(c) of the Federal Reserve Act (12 U.S.C. 248a(c)), as interpreted by this part.
(b) Payment instrument account services. (1) In determining the fees for
services provided under this part, a
Bank must take into account all direct
and indirect costs of providing the
services.
(2) Prices must reflect the imputed
rate of return that would have been
earned and the taxes that would have
been paid if the Bank were a private
corporation, by using a cost of capital
adjustment factor applied to those assets used in providing services authorized under this part.
(c) Review and publication. The Finance Board shall from time to time
and at least annually review the cost of
capital adjustment factor and review
prices for services authorized in this
part for compliance with the principles
set forth in paragraphs (a) and (b) of
this section. All prices for Bank services authorized in this part will be published annually in the FEDERAL REGISTER, except those for fees charged to
an applicant for draws made by a beneficiary under a standby letter of credit.
(12 U.S.C. 1431(e); Reorg. Plan No. 3 of 1947, 12
FR 4981, 3 CFR, 1943–48 Comp., p. 1071)
[45 FR 64164, Sept. 29, 1980, as amended at 46
FR 38900, July 30, 1981. Redesignated at 54 FR
36759, Sept. 5, 1989, and amended at 58 FR
59936, Nov. 12, 1993; 60 FR 57682, Nov. 17, 1995;
63 FR 65700, Nov. 30, 1998; 65 FR 8266, Feb. 18,
2000]

§ 975.7 Rights, powers, responsibilities,
duties, and liabilities.
To the extent it is not inconsistent
with other provisions of this part, the
Uniform Commercial Code governs the
rights, powers, responsibilities, duties,
and liabilities of Banks in the exercise
of their authority under this part. For
purposes of this paragraph, the term
‘‘bank,’’ as used in the Uniform Commercial Code and clearinghouse rules,
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includes Banks and their members and
eligible institutions.

SOURCE: 65 FR 8266, Feb. 18, 2000, unless
other noted.

[45 FR 64164, Sept. 5, 1989, as amended at 65
FR 8266, Feb. 18, 2000]

§ 978.1

PART 977—MISCELLANEOUS BANK
AUTHORITIES
Sec.
977.1
977.2
977.3

Definitions. [Reserved]
Transfer of funds between Banks.
Trustee powers.

AUTHORITY: 12 U.S.C. 1422a(a)(3), 1422b(a)(1),
1431(a), 1431(e), 1432(a).
SOURCE: 65 FR 8266, Feb. 18, 2000, unless
otherwise noted.

§ 977.1

Definitions. [Reserved]

§ 977.2 Transfer
Banks.

of

funds

between

Inter-Bank
borrowing
shall
be
through unsecured deposits bearing interest at rates negotiated between
Banks.
§ 977.3

Trustee powers.

A Bank may act, and make reasonable charges for doing so, as trustee of
any trust affecting the business of any
member or any institution or group applying for membership or for insurance
of accounts, or any group applying for
a charter for a Federal Savings Association, if:
(a) Such trust is created or arises for
the benefit of the institution or its depositors, investors, or borrowers, or for
the promotion of sound and economical
home financing; and
(b) In the case of applicants, the
Bank ceases to act as trustee if the application is withdrawn or rejected.

PART 978—BANK REQUESTS FOR
INFORMATION
Sec.
978.1 Definitions.
978.2 Scope.
978.3 Request for confidential information.
978.4 Form of request.
978.5 Storage of confidential information.
978.6 Access to confidential information.
978.7 Third party requests for confidential
information.
978.8 Computer data.
AUTHORITY: 12 U.S.C. 1422b(a), 1442.

Definitions.

As used in this part:
Confidential information means any
record, data, or report, including but
not limited to examination reports, or
any part thereof, that is non-public,
privileged or otherwise not intended
for public disclosure which is in the
possession or control of a financial regulatory agency and which contains information regarding members of a
Bank or financial institutions with
which a Bank has had or contemplates
having transactions under the Act.
Financial regulatory agency means
any of the following:
(1) The Department of the Treasury,
including either the OCC or the OTS;
(2) The FRB;
(3) The NCUA; or
(4) The FDIC.
Third party means any person or entity except a director, officer, employee
or agent of either:
(1) A Bank in possession of any particular confidential information; or
(2) The financial regulatory agency
that supplied the particular confidential information to such Bank.
[65 FR 8266, Feb. 18, 2000, as amended at 67
FR 12854, Mar. 20, 2002]

§ 978.2

Scope.

This part governs the procedure by
which a Bank will request and receive
confidential information pursuant to
section 22 of the Act (12 U.S.C. 1442).
[65 FR 8266, Feb. 18, 2000, as amended at 67
FR 12854, Mar. 20, 2002]

§ 978.3 Request for confidential information.
A Bank shall make all requests for
confidential information to a financial
regulatory agency, or to a regional office of such agency if mutually agreeable, in accordance with the procedures
contained in this part as well as any
procedures of general applicability for
requesting information promulgated by
such financial regulatory agency. This
part and its procedures may be supplemented by a confidentiality agreement
between a Bank and a financial regulatory agency.

211

VerDate Dec<13>2002

05:41 Jan 20, 2003

Jkt 200039

PO 00000

Frm 00211

Fmt 8010

Sfmt 8010

Y:\SGML\200039T.XXX

200039T

§ 978.4
§ 978.4

12 CFR Ch. IX (1–1–03 Edition)
Form of request.

A request by a Bank to a financial
regulatory agency for confidential information shall be made in writing or
by such other means as may be agreed
upon between the Bank and the financial regulatory agency. The request
shall reference section 22 of the Act (12
U.S.C. 1442), as amended, and this regulation, and shall describe the confidential information requested and identify
its intended use pursuant to the Act.
The request shall be signed or otherwise made by any duly authorized
Bank officer or employee.
[65 FR 8266, Feb. 18, 2000, as amended at 67
FR 12854, Mar. 20, 2002]

§ 978.5 Storage of confidential information.
Each Bank shall:
(a) Store all identified confidential
information in secure storage areas or
filing cabinets or other secured facilities generally used by such Bank and
limit access thereto in the same manner as it maintains the confidentiality
of its own members’ privileged or nonpublic information;
(b) Have in place a written set of procedures and policies designed to ensure
the confidentiality of confidential information in its possession; and
(c) Establish an internal review of its
procedures for storing confidential information and maintaining its confidentiality, as a part of its internal
audit process.
§ 978.6 Access to confidential information.
Each Bank shall ensure that access
to the confidential information stored
at its facility is limited to those with
a need to know such information and
that employees with access maintain
the confidentiality of the confidential
information in accordance with the
Bank’s own procedures for maintaining
the confidentiality of its members’
privileged or non-public information.
§ 978.7 Third party requests for confidential information.
(a) General. In the event a Bank receives a request for confidential information in its possession from any third
party, the Bank shall forward such re-

quest to the financial regulatory agency from which the confidential information was obtained.
(b) Subpoena. In the event a Bank receives a subpoena for confidential information issued by a Federal, state or
local government department, agency,
court or bureau, the Bank shall give
timely written notice of such subpoena
to the financial regulatory agency
from which the confidential information was obtained, unless such notice is
prohibited by applicable law. Except as
limited in this part, the Bank may disclose confidential information pursuant to the subpoena, after giving timely written notice, when:
(1) The financial regulatory agency
gives written approval to the disclosure; or
(2) A binding order to produce the
confidential information has become
final with all rights of appeal either exhausted or lapsed.
(c) Nondisclosure to third parties. Except as provided in paragraph (b) of
this section, a Bank shall not disclose
confidential information to any third
party. A Bank shall refer all third
party requests for such confidential information to the financial regulatory
agency that released the confidential
information to the Bank.
(d) Disclosure to Finance Board. (1)
Neither this part nor any confidentiality agreement executed between a
Bank and a financial regulatory agency
shall prevent a Bank from disclosing
confidential information in its possession to the Finance Board whenever
disclosure is necessary to accomplish
the Finance Board’s supervision of
Bank membership applications or Bank
director eligibility issues, or disclosing
any confidential information in its possession if such disclosure is made pursuant to an audit conducted pursuant
to § 978.5 or section 20 of the Act (12
U.S.C. 1440).
(2) The Finance Board shall keep all
confidential
information
received
under paragraph (d) of this section in
strict confidence.
[65 FR 8266, Feb. 18, 2000, as amended at 67
FR 12854, Mar. 20, 2002]
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§ 978.8

§ 978.8 Computer data.
Nothing in this part shall preclude a
Bank from arranging with any financial regulatory agency to transmit or
allow access to confidential information with the consent of such agency
by means of an electronic computer

system. Any such arrangement shall
ensure the security of the computerized data stored in a Bank’s computer
and restrict access to such data in
order to preserve confidentiality in a
manner agreed upon by the Bank and
the financial regulatory agency.
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SUBCHAPTER J—NEW FEDERAL HOME LOAN BANK
ACTIVITIES
PART 980—NEW BUSINESS
ACTIVITIES

§ 980.3 New business activity notice requirement.

Sec.
980.1 Definitions.
980.2 Limitation on Bank authority to undertake new business activities.
980.3 New business activity notice requirement.
980.4 Commencement of new business activities.
980.5 Notice by the Finance Board.
980.6 Finance Board consent.
980.7 Examinations; requests for additional
information.
AUTHORITY: 12 U.S.C. 1422a(a)(3), 1422b(a),
1431(a), 1432(a).
SOURCE: 65 FR 44431, July 18, 2000, unless
otherwise noted.

§ 980.1

Definitions.

As used in this part:
New business activity means any business activity undertaken, transacted,
conducted, or engaged in by a Bank
that has not been previously undertaken, transacted, conducted, or engaged in by that Bank, or was previously undertaken, transacted, conducted, or engaged in under materially
different terms and conditions, such
that it:
(1) Involves the acceptance of collateral enumerated under § 950.7(a)(4) of
this chapter;
(2) Involves the acceptance of classes
of
collateral
enumerated
under
§ 950.7(b) of this chapter for the first
time;
(3) Entails risks not previously and
regularly managed by that Bank, its
members, or both, as appropriate; or
(4) Involves operations not previously
undertaken by that Bank.
§ 980.2 Limitation on Bank authority
to undertake new business activities.
No Bank shall undertake any new
business activity except in accordance
with the procedures set forth in this
part.

At least sixty days prior to undertaking a new business activity, except
as provided in § 980.4(b), a Bank shall
submit to the Finance Board a written
notice containing the following information:
(a) General requirements. Except as
provided in paragraph (b) of this section, a Bank’s notice of new business
activity shall include:
(1) An opinion of counsel citing the
statutory, regulatory, or other legal
authority for the new business activity;
(2) A good faith estimate of the anticipated dollar volume of the activity
over the short-and long-term;
(3) A full description of:
(i) The purpose and operation of the
proposed activity;
(ii) The market targeted by the activity;
(iii) The delivery system for the activity; and
(iv) The effect of the activity on the
housing, or relevant community lending, market;
(4) A demonstration of the Bank’s capacity, through staff, or contractors
employed by the Bank, sufficiency of
experience and expertise, to safely administer and manage the risks associated with the new activity;
(5) An assessment of the risks associated with the activity, including the
Bank’s ability to manage these risks
and the Bank’s ability to manage the
risks associated with increasing volumes of the new activity; and
(6) The criteria that the Bank will
use to determine the eligibility of its
members or housing associates to participate in the new activity.
(b) New collateral activities. If a proposed new business activity relates to
the acceptance of collateral under
§ 950.7 of this chapter, a Bank’s notice
of new business activity shall include:
(1) A description of the classes or
amounts of collateral proposed to be
accepted by the Bank;
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(2) A copy of the Bank’s member
products policy, adopted pursuant to
§ 917.4 of this chapter;
(3) A copy of the Bank’s procedures
for determining the value of the collateral in question, established pursuant
to § 950.10 of this chapter; and
(4) A demonstration of the Bank’s capacity, personnel, technology, experience and expertise to value, discount
and manage the risks associated with
the collateral in question.
[65 FR 44431, July 18, 2000, as amended at 67
FR 12854, Mar. 20, 2002]

§ 980.4 Commencement of new business activities.
A Bank may commence a new business activity:
(a) Sixty days after receipt by the Finance Board of the notice of new business activity under § 980.3, if the Finance Board has not issued to the Bank
a notice as described in § 980.5(a)(1)
through (4);
(b) In the case of the acceptance of
collateral
enumerated
under
§ 950.7(a)(4) of this chapter, immediately upon receipt by the Finance
Board of a notice of new business activity under § 980.3; or
(c) Immediately upon issuance by the
Finance Board of a letter of approval
under § 980.6.
§ 980.5 Notice by the Finance Board.
(a) Issuance. Within sixty days after
receipt of a notice of new business activity under § 980.3, the Finance Board
may issue to a Bank a notice that:
(1) Disapproves the new business activity;
(2) Instructs the Bank not to commence the new business pending further consideration by the Finance
Board;
(3) Declares an intent to examine the
Bank;
(4) Requests additional information
including but not limited to the requests listed in § 980.7;
(5) Establishes conditions for the Finance Board’s approval of the new business activity, including but not limited
to the conditions listed in § 980.7; or
(6) Contains other instructions or information that the Finance Board
deems appropriate under the circumstances.

(b) Effect. Following receipt of a notice issued pursuant to paragraph (a) of
this section, a Bank may not undertake any new business activity that is
the subject of the notice until the
Bank has received the Finance Board’s
consent pursuant to § 980.6.
§ 980.6

Finance Board consent.

The Finance Board may at any time
provide consent for a Bank to undertake a particular new business activity
and setting forth the terms and conditions that apply to the activity, with
which the Bank shall comply if the
Bank undertakes the activity in question.
§ 980.7 Examinations; requests for additional information.
(a) General. Nothing in this part shall
limit in any manner the right of the
Finance Board to conduct any examination of any Bank.
(b) Requests for additional information
and conditions for approval. With respect to a new business activity, nothing in this part shall limit the right of
the Finance Board at any time to:
(1) Request further information from
a Bank concerning a new business activity; and
(2) Require a Bank to comply with
certain conditions in order to undertake, or continue to undertake, the
new business activity in question, including but not limited to:
(i) Successful completion of pre- or
post-implementation safety and soundness examinations;
(ii) Demonstration by the Bank of
adequate operational capacity, including the existence of appropriate policies, procedures and controls;
(iii) Demonstration by the Bank of
its ability to manage the risks associated with accepting increasing volumes
of particular collateral, or holding increasing volumes of particular assets,
including the Bank’s capacity reliably
to value, discount and market the collateral or assets for liquidation;
(iv) Demonstration by the Bank that
the new business activity is consistent
with the housing finance and community lending mission of the Banks and
the cooperative nature of the Bank
System; and
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(v) Finance Board review of any contracts or agreements between the Bank
and its members or housing associates.
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SUBCHAPTER K—OFFICE OF FINANCE
PART 985—THE OFFICE OF
FINANCE
Sec.
985.1 Definitions.
985.2 Authority of the OF.
985.3 Functions of the OF.
985.4 Finance Board oversight.
985.5 Funding of the OF.
985.6 Debt management duties of the OF.
985.7 Structure of the OF board of directors.
985.8 General duties of the OF board of directors.
APPENDIX A TO PART 985—EXCEPTIONS TO THE
GENERAL DISCLOSURE STANDARDS
AUTHORITY: 12 U.S.C. 1422b(b)(2), 1431(a),
1431(c), 1432(a).
SOURCE: 65 FR 36300, June 7, 2000, unless
otherwise noted.

§ 985.1

Definitions.

As used in this part:
Chair means the chairperson of the
board of directors of the Office of Finance.
Managing Director means the managing director of the Office of Finance.
[67 FR 12854, Mar. 20, 2002]

§ 985.2

Authority of the OF.

(a) General. The OF shall enjoy such
incidental powers under section 12(a) of
the Act (12 U.S.C. 1432(a)), as are necessary, convenient and proper to accomplish the efficient execution of its
duties and functions pursuant to this
part, including the authority to contract with a Bank or Banks for the use
of Bank facilities or personnel in order
to perform its functions or duties.
(b) Agent. The OF in the performance
of its duties, shall have the power to
act on behalf of:
(1) The Banks in issuing consolidated
obligations pursuant to section 11(a) of
the Act (12 U.S.C. 1431(a));
(2) By delegation of the Finance
Board under § 966.2 of this chapter in
issuing consolidated obligations pursuant to section 11(c) of the Act (12
U.S.C. 1431(c)); and
(3) The Banks in paying principal and
interest due on the consolidated obligations, or other obligations of the
Banks.

(c) Assessments. The OF shall have authority to assess the Banks for the
funding of its operations in accordance
with § 985.5.
§ 985.3

Functions of the OF.

(a) Joint debt issuance. Subject to
parts 965 and 966 of this chapter, and
this part, the OF as agent shall offer,
issue and service (including making
timely payments on principal and interest due) consolidated obligations on
which the Banks are jointly and severally liable on behalf of the Finance
Board pursuant to section 11(c) of the
Act (12 U.S.C. 1431(c), or the Banks pursuant to section 11(a) of the Act (12
U.S.C. 1431(a)).
(b) Preparation of combined financial
reports. The OF shall prepare and issue
the combined annual and quarterly financial reports for the Bank System in
accordance with the requirements of
§ 985.6(b) and Appendix A of this part.
(c) Fiscal agent. The OF shall function
as the Fiscal Agent of the Banks.
(d) Financing Corporation and Resolution Funding Corporation. The OF shall
perform such duties and responsibilities for the Financing Corporation
(FICO) as may be required under part
995 of this chapter, or for the Resolution Funding Corporation (REFCORP)
as may be required under part 996 of
this chapter or authorized by the Finance Board pursuant to section
21B(c)(6)(B) of the Act (12 U.S.C.
1441b(c)(6)(B)).
[65 FR 36300, June 7, 2000, as amended at 67
FR 12855, Mar. 20, 2002]

§ 985.4

Finance Board oversight.

(a) Oversight and enforcement actions.
The Finance Board shall have the same
regulatory oversight authority and enforcement powers over the OF, the OF
board of directors, the directors, officers, employees, agents, attorneys, accountants or other OF staff, as it has
over a Bank and its respective directors, officers, employees, attorneys, accountants, agents or other staff.
(b) Examinations. Pursuant to section
20 of the Act (12 U.S.C. 1440), the Finance Board shall examine the OF, all
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funds and accounts that may be established pursuant to this part 985, and
the operations and activities of the OF,
as provided for in the Act or any regulations promulgated pursuant thereto.
§ 985.5

Funding of the OF.

(a) Generally. The Banks are responsible for jointly funding all of the expenses of the Office of Finance, including the costs of indemnifying the members of the OF board of directors, the
Managing Director and other officers
and employees of the OF, as provided
for in this part.
(b) Funding policies. (1) At the direction of, and pursuant to policies and
procedures adopted by, the OF board of
directors, the Banks shall periodically
reimburse the OF in order to maintain
sufficient operating funds under the
budget approved by the OF board of directors. The OF operating funds shall
be:
(i) Available for expenses of the Office of Finance and the OF board of directors, according to their approved
budgets; and
(ii) Subject to withdrawal by check,
wire transfer or draft signed by the
Managing Director or other person designated by the OF board of directors.
(2) Each Bank’s respective pro rata
share of the reimbursement described
in paragraph (b)(1) of this section shall
be based on the ratio of the total paidin value of its capital stock relative to
the total paid-in value of all capital
stock in the Bank System.
(c) Alternative formula for assessment.
With the prior approval of the Finance
Board, the OF board of directors may
implement an alternative formula for
determining each Bank’s respective
share of the OF expenses or, by contract with a Bank or Banks, may
choose to be reimbursed through a fee
structure in lieu of or in addition to assessment, for services provided to the
Bank or Banks.
(d) Prompt reimbursement. Each Bank
from time to time shall promptly forward funds to the OF in an amount representing its share of the reimbursement described in paragraph (b) of this
section when directed to do so by the
Managing Director pursuant to procedures of the OF board of directors.

(e) Indemnification expenses. All expenses incident to indemnification of
the members of the OF board of directors, the Managing Director, and other
officers and employees of the OF shall
be treated as an expense of the OF to
be reimbursed by the Banks under the
provisions of this part.
(f) Operating funds shall be segregated.
(1) Any funds received by the OF from
the Banks pursuant to this section for
OF operating expenses promptly shall
be deposited into one or more accounts
and shall not be commingled with any
proceeds from the sale of consolidated
obligations in any manner.
(2) Neither the proceeds from the sale
of consolidated obligations under part
966, nor any operating expense reimbursements received by the OF from
assessments on the Banks under this
section shall be construed to be Government Funds or appropriated monies
or subject to apportionment for the
purposes of chapter 15 of title 31 of the
United States Code, or any other authority, in accordance with section
2B(b)(1)
of
the
Act
(12
U.S.C.
1422b(b)(1)).
§ 985.6 Debt management duties of the
OF.
(a) Issuance and servicing of COs. The
OF shall issue and service (including
making timely payments on principal
and interest due, subject to §§ 966.8 and
966.9 of this chapter) consolidated obligations pursuant to and in accordance
with the policies and procedures established by the OF board of directors
under this part.
(b) Combined financial reports requirements. The OF shall prepare and distribute the combined annual and quarterly financial reports for the Bank
System in accordance with the following requirements:
(1) The scope, form and content of
the disclosure generally shall be consistent with the requirements of the
Securities and Exchange Commission’s
Regulations S–K and S–X (17 CFR parts
229 and 210).
(2) Information about each Bank
shall be presented as a segment of the
Bank System as if Statement of Financial Accounting Standards No. 131, titled ‘‘Disclosures about Segments of an
Enterprise and Related Information’’
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(FASB 131) applied to the combined annual and quarterly financial reports of
the Bank System.
(3) The standards set forth in paragraphs (b)(1) and (2) of this section are
subject to the exceptions set forth in
the Appendix to this part.
(4) The combined Bank System annual report shall be filed with the Finance Board and distributed to each
Bank and Bank member within 90 days
after the end of the fiscal year. The
combined Bank System quarterly reports shall be filed with the Finance
Board and distributed to each Bank
and Bank member within 45 days after
the end of the first three fiscal quarters of each year.
(5) The Finance Board in its sole discretion shall determine whether or not
a combined Bank System annual or
quarterly financial report complies
with the standards of this part.
(6) The OF board of directors shall
comply promptly with any directive of
the Finance Board regarding the preparation, filing, amendment or distribution of the combined Bank System annual or quarterly financial reports.
(7) Nothing in this section shall create or be deemed to create any rights
in any third party.
(c) Capital markets data. The OF board
of directors shall provide capital markets information concerning debt to
the Banks.
(d) NRSROs. The OF board of directors shall manage relationships with
NRSROs in connection with their rating of consolidated obligations.
(e) Research. The OF shall conduct research reasonably related to the
issuance or servicing of consolidated
obligations.
(f) Monitor Banks’ credit exposure. The
OF shall timely monitor each Bank’s
and the Bank System’s unsecured credit
exposure
to
individual
counterparties.
[65 FR 36300, June 7, 2000, as amended at 67
FR 12855, Mar. 20, 2002]

§ 985.7 Structure of the OF board of directors.
(a) Membership. The OF board of directors shall consist of three part-time
members appointed by the Finance
Board as follows:
(1) Two Bank Presidents; and

(2) A citizen of the United States
with a demonstrated expertise in financial markets. Such appointee may not
be an officer, director or employee of a
Bank or Bank System member, hold
shares, or any other financial interest
in, any member of a Bank, or be affiliated with any consolidated obligation
selling or dealer group member under
contract with the OF.
(b) Terms. (1) Except as provided in
paragraph (b)(2) of this section, the
members of the OF board of directors
shall serve for three-year terms (which
shall be staggered), and shall be subject
to removal or suspension for cause by
the Finance Board.
(2) The Finance Board shall fill any
vacancy occurring on the OF board of
directors. An appointment to fill a vacancy shall be only for the remainder
of the term during which the vacancy
occurred.
(3) Any member of the OF board of
directors is authorized to continue to
serve on the OF board of directors after
the expiration of the member’s term
until a successor has been appointed by
the Finance Board.
(c) Chair. (1) The private citizen
member of the OF board of directors
shall serve as the Chair, and the Vice
Chair shall be selected by a majority
vote of the members of the OF board of
directors.
(2) The Chair shall preside over the
meetings of the OF board of directors.
In the absence of the Chair, the Vice
Chair shall preside.
(3) The Chair shall be responsible for
ensuring that the directives and resolutions of the OF board of directors are
drafted and maintained and for keeping
the minutes of all meetings.
(d) Compensation. (1) The Bank President members shall not receive any additional compensation or reimbursement as a result of their service on the
OF board of directors.
(2) Each Bank shall be entitled to be
reimbursed by from the Office of Finance for its expenditure of travel and
per diem expenses associated with its
Bank President’s attendance at an OF
board of directors meeting as a director
member thereof.
(3) The Office of Finance shall pay
compensation and expenses to the private citizen member of the OF board of
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directors in accordance with the requirements for payment of compensation and expenses to Bank chairs as set
forth in part 918 of this chapter.
(e) Indemnification. (1) The OF board
of directors shall indemnify its members, the Managing Director, and other
officers and employees of the OF under
such terms and conditions as shall be
determined by the OF board of directors, provided that such terms and conditions are consistent with the terms
and conditions of indemnification of directors, officers and employees of the
Bank System generally.
(2) The OF board of directors shall
adopt
indemnification
procedures,
which shall be supplemented by a contract of insurance.
(f) Delegation. The OF board of directors may delegate any of its authority
or duties to any employee of the OF in
order to enable the OF to carry out its
functions.
§ 985.8 General duties of the OF board
of directors.
(a) General. (1) Conduct of business.
Each director shall have the duties prescribed in § 917.2(b) of this chapter, as
appropriate.
(2) Bylaws. The OF board of directors
shall adopt bylaws in accordance with
the provisions of § 917.10 of this chapter.
(b) Meetings and quorum. The OF
board of directors shall conduct its
business by majority vote of its members at meetings convened in accordance with its bylaws, and shall hold no
fewer than six in-person meetings annually. Due notice shall be given to the
Finance Board by the Chair prior to
each meeting. A quorum, for purposes
of meetings of the OF board of directors, shall be not less than two members.
(c) Duties regarding COs. The OF
board of directors shall establish policies regarding COs that shall:
(1) Govern the frequency and timing
of issuance, issue size, minimum denomination, CO concessions, underwriter qualifications, currency of
issuance, interest-rate change or conversion features, call features, principal indexing features, selection and
retention of outside counsel, selection
of clearing organizations, and the se-

lection and compensation of underwriters for consolidated obligations,
which shall be in accordance with the
requirements and limitations set forth
in paragraph (c)(4) of this section;
(2) Prohibit the issuance of COs intended to be privately placed with or
sold without the participation of an
underwriter to retail investors, or
issued with a concession structure designed to facilitate the placement of
the COs in retail accounts, unless the
OF has given notice to the board of directors of each Bank describing a policy permitting such issuances, soliciting comments from each Bank’s
board of directors, and considering the
comments received before adopting a
policy permitting such issuance activities;
(3) Require all broker-dealers or underwriters under contract to the OF to
have and maintain adequate suitability
sales practices and policies, which
shall be acceptable to, and subject to
review by, the Office of Finance;
(4) Require that COs shall be issued
efficiently and at the lowest all-in
funding costs over time, consistent
with:
(i) Prudent risk-management practices, prudential debt parameters,
short and long-term market conditions, and the Banks’ role as government-sponsored enterprises;
(ii) Maintaining reliable access to the
short-term and long-term capital markets; and
(iii) Positioning the issuance of debt
to take advantage of current and future capital market opportunities.
(d) Other duties. The OF board of directors shall:
(1) Set policies for management and
operation of the OF;
(2) Approve a strategic business plan
for the OF in accordance with the provisions of § 917.5 of this chapter, as appropriate;
(3) Review, adopt and monitor annual
operating and capital budgets of the
OF in accordance with the provisions
of § 917.8 of this chapter, as appropriate;
(4) Constitute and perform the duties
of an audit committee, which to the extent possible shall operate consistent
with:
(i) The requirements of § 917.7 of this
chapter, and
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(ii) The requirements pertaining to
audit committee reports set forth in
Item 306 of Regulation S–K promulgated by the Securities and Exchange
Commission.
(5) Select, employ, determine the
compensation for, and assign the duties
and functions of a Managing Director
of the OF who shall:
(i) Be the chief executive officer for
the OF and shall direct the implementation of the OF board of directors’
policies;
(ii) Serve as a member of the Directorate of the Financing Corporation,
pursuant to section 21(b)(1)(A) of the
Act (12 U.S.C. 1441(b)(1)(A)); and
(iii) Serve as a member of the Directorate of the Resolution Funding Corporation,
pursuant
to
section
21B(c)(1)(A) of the Act (12 U.S.C.
1441b(c)(1)(A)).
(6) Review and approve all contracts
of the OF;
(7) Have the exclusive authority to
employ and contract for the services of
an independent, external auditor for
the Banks’ annual and quarterly combined financial statements;
(8) Select, evaluate, determine the
compensation of, and, where appropriate, replace the internal auditor,
who may be removed only by vote of
the OF board of directors; and
(9) Assume any other responsibilities
that may from time to time be delegated to it by the Finance Board.
(e) No rights created. Nothing in this
part shall create or be deemed to create any rights in any third party.
[65 FR 36300, June 7, 2000, as amended at 67
FR 12855, Mar. 20, 2002; 67 FR 18807, Apr. 17,
2002]

APPENDIX A TO PART 985—EXCEPTIONS
TO
THE
GENERAL
DISCLOSURE
STANDARDS
A. Related-party transactions. Item 404 of
Regulation S–K, 17 CFR 229.404, requires the
disclosure of certain relationships and related party transactions. In light of the cooperative nature of the Bank System, related-party transactions are to be expected,
and a disclosure of all related-party transactions that meet the threshold would not be
meaningful. Instead, the combined annual
report will disclose the percent of advances
to members an officer of which serves as a
Bank director, and list the top ten holders of
advances in the Bank System and the top

five holders of advances by Bank, with a further disclosure indicating which of these
members had an officer that served as a
Bank director.
B. Biographical information. The biographical information required by Items 401 and 405
of Regulation S–K, 17 CFR 229.401 and 405,
will be provided only for the members of the
Board of Directors of the Finance Board,
Bank presidents, chairs and vice chairs, and
the directors and Managing Director of the
OF.
C. Compensation. The information on compensation required by Item 402 of Regulation
S–K, 17 CFR 229.402, will be provided only for
Bank presidents and the Managing Director
of the OF. Since stock in each Bank trades
at par, the Office of Finance will not include
the performance graph specified in Item
402(1) of Regulation S–K, 17 CFR 229.402(1).
D. Submission of matters to a vote of stockholders. No information will be presented on
matters submitted to shareholders for a
vote, as otherwise required by Item 4 of the
SEC’s form 10–K, 17 CFR 249.310. The only
item shareholders vote upon is the annual
election of directors.
E. Exhibits. The exhibits required by Item
601 of Regulation S-K, 17 CFR 229.601, are not
applicable and will not be provided.
F. Per share information. The statement of
financial information required by Items 301
and 302 of Rule S–K, 17 CFR 229.301 and 302,
is inapplicable because the shares of the
Banks are subscription capital that trades at
par, and the shares expand or contract with
changes in member assets or advance levels.
G. Beneficial ownership. Item 403 of Rule S–
K, 17 CFR 229.403, requires the disclosure of
security ownership of certain beneficial owners and management. The combined financial report will provide a listing of the ten
largest holders of capital stock in the Bank
System and a listing of the five largest holders of capital stock by Bank. This listing
will also indicate which members had an officer that served as a director of a Bank.

PART 987—BOOK-ENTRY PROCEDURE FOR CONSOLIDATED OBLIGATIONS
Sec.
987.1 Definitions.
987.2 Law governing rights and obligations
of Banks, Finance Board, Office of Finance, United States and Federal Reserve Banks; rights of any Person against
Banks, Finance Board, Office of Finance,
United States and Federal Reserve
Banks.
987.3 Law governing other interests.
987.4 Creation of Participant’s Security Entitlement; security interests.
987.5 Obligations of Banks and the Office of
Finance; no Adverse Claims.
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987.6 Authority of Federal Reserve Banks.
987.7 Liability of Banks, Finance Board, Office of Finance and Federal Reserve
Banks.
987.8 Additional requirements; notice of attachment for Book-entry consolidated
obligations.
987.9 Reference to certain Department of
Treasury commentary and determinations.
987.10 Obligations of United States with respect to consolidated obligations.
AUTHORITY: 12 U.S.C. 1422a, 1422b, 1431, 1435.
SOURCE: 63 FR 8059, Feb. 18, 1998, unless
otherwise noted. Redesignated at 65 FR 8256,
Feb. 18, 2000.

§ 987.1 Definitions.
As used in this part, unless the context otherwise requires or indicates:
Adverse Claim means a claim that a
claimant has a property interest in a
Book-entry consolidated obligation
and that it is a violation of the rights
of the claimant for another Person to
hold, transfer, or deal with the Security.
Book-entry
consolidated
obligation
means a consolidated obligation maintained in the book-entry system of the
Federal Reserve Banks.
Entitlement Holder means a Person or
a Bank to whose account an interest in
a Book-entry consolidated obligation is
credited on the records of a Securities
Intermediary.
Federal Reserve Bank means a Federal
Reserve Bank or branch, acting as fiscal agent for the Office of Finance, unless otherwise indicated.
Federal Reserve Bank Operating Circular means the publication issued by
each Federal Reserve Bank that sets
forth the terms and conditions under
which the Federal Reserve Bank maintains Book-entry Securities accounts
and transfers Book-entry Securities.
Funds account means a reserve and/or
clearing account at a Federal Reserve
Bank to which debits or credits are
posted for transfers against payment,
Book-entry Securities transaction fees,
or principal and interest payments.
Office of Finance means the Office of
Finance acting as agent of the Banks
in all matters relating to the issuance
of Book-entry consolidated obligations
and in the performance of all other
necessary and proper functions relating
to Book-entry consolidated obliga-

tions, including the payment of principal and interest due thereon.
Participant means a Person or a Bank
that maintains a Participant’s Securities Account with a Federal Reserve
Bank.
Participant’s Securities Account means
an account in the name of a Participant at a Federal Reserve Bank to
which Book-entry consolidated obligations held for a Participant are or may
be credited.
Person means and includes an individual, corporation, company, governmental entity, association, firm, partnership, trust, estate, representative,
and any other similar organization, but
does not mean or include a Bank, the
Finance Board, the Office of Finance,
the United States, or a Federal Reserve
Bank.
Revised Article 8 means Uniform Commercial Code, Revised Article 8, Investment Securities (with Conforming and
Miscellaneous Amendments to Articles
1, 3, 4, 5, 9, and 10) 1994 Official Text.
Copies of this publication are available
from the Executive Office of the American Law Institute, 4025 Chestnut
Street, Philadelphia, PA 19104, and the
National Conference of Commissioners
on Uniform State Laws, 676 North St.
Clair Street, Suite 1700, Chicago, IL
60611.
Securities Intermediary means:
(1) A Person that is registered as a
‘‘clearing agency’’ under the Federal
securities laws; a Federal Reserve
Bank; any other person that provides
clearance or settlement services with
respect to a Book-entry consolidated
obligation that would require it to register as a clearing agency under the
Federal securities laws but for an exclusion or exemption from the registration requirement, it its activities as a
clearing corporation, including promulgation of rules, are subject to regulation by a Federal or State governmental authority; or
(2) A Person (other than an individual, unless such individual is registered as a broker or dealer under the
Federal securities laws) including a
bank or broker, that in the ordinary
course of its business maintains securities accounts for others and is acting
in that capacity.
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Security Entitlement means the rights
and property interest of an Entitlement Holder with respect to a Bookentry consolidated obligation.
Transfer Message means an instruction of a Participant to a Federal Reserve Bank to effect a transfer of a
Book-entry consolidated obligation, as
set forth in Federal Reserve Bank Operating Circulars.
[63 FR 8059, Feb. 18, 1998, as amended at 65
FR 8268, Feb. 18, 2000; 67 FR 12855, Mar. 20,
2002]

§ 987.2 Law governing rights and obligations of Banks, Finance Board,
Office of Finance, United States and
Federal Reserve Banks; rights of
any Person against Banks, Finance
Board, Office of Finance, United
States and Federal Reserve Banks.
(a) Except as provided in paragraph
(b) of this section, the rights and obligations of the Banks, the Finance
Board, the Office of Finance, the
United States and the Federal Reserve
Banks with respect to: A Book-entry
consolidated obligation or Security Entitlement and the operation of the
Book-entry system, as it applies to
consolidated obligations; and the
rights of any Person, including a Participant, against the Banks, the Finance Board, the Office of Finance, the
United States and the Federal Reserve
Banks with respect to: A Book-entry
consolidated obligation or Security Entitlement and the operation of the
Book-entry system, as it applies to
consolidated obligations; are governed
solely by regulations of the Finance
Board, including the regulations of this
part 987, the applicable offering notice,
applicable procedures established by
the Office of Finance, and Federal Reserve Bank Operating Circulars.
(b) A security interest in a Security
Entitlement that is in favor of a Federal Reserve Bank from a Participant
and that is not recorded on the books
of a Federal Reserve Bank pursuant to
§ 987.4(c)(1), is governed by the law (not
including the conflict-of-law rules) of
the jurisdiction where the head office
of the Federal Reserve Bank maintaining the Participant’s Securities Account is located. A security interest in
a Security Entitlement that is in favor
of a Federal Reserve Bank from a Person that is not a Participant, and that

is not recorded on the books of a Federal
Reserve
Bank
pursuant
to
§ 987.4(c)(1), is governed by the law determined in the manner specified in
§ 987.3.
(c) If the jurisdiction specified in the
first sentence of paragraph (b) of this
section is a State that has not adopted
Revised Article 8, then the law specified in the first sentence of paragraph
(b) of this section shall be the law of
that State as though Revised Article 8
had been adopted by that State.
[63 FR 8059, Feb. 18, 1998, as amended at 65
FR 8268, Feb. 18, 2000]

§ 987.3 Law governing other interests.
(a) To the extent not inconsistent
with this part 987, the law (not including the conflict-of-law rules) of a Securities Intermediary’s jurisdiction governs:
(1) The acquisition of a Security Entitlement from the Securities Intermediary;
(2) The rights and duties of the Securities Intermediary and Entitlement
Holder arising out of a Security Entitlement;
(3) Whether the Securities Intermediary owes any duties to an adverse
claimant to a Security Entitlement;
(4) Whether an Adverse Claim can be
asserted against a Person who acquires
a Security Entitlement from the Securities Intermediary or a Person who
purchases a Security Entitlement or
interest therein from an Entitlement
Holder; and
(5) Except as otherwise provided in
paragraph (c) of this section, the perfection, effect of perfection or non-perfection, and priority of a security interest in a Security Entitlement.
(b) The following rules determine a
‘‘Securities Intermediary’s jurisdiction’’ for purposes of this section:
(1) If an agreement between the Securities Intermediary and its Entitlement Holder specifies that it is governed by the law of a particular jurisdiction, that jurisdiction is the Securities Intermediary’s jurisdiction.
(2) If an agreement between the Securities Intermediary and its Entitlement Holder does not specify the governing law as provided in paragraph
(b)(1) of this section, but expressly
specifies that the securities account is
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maintained at an office in a particular
jurisdiction, that jurisdiction is the Securities Intermediary’s jurisdiction.
(3) If an agreement between the Securities Intermediary and its Entitlement Holder does not specify a jurisdiction as provided in paragraph (b)(1)
or (b)(2) of this section, the Securities
Intermediary’s jurisdiction is the jurisdiction in which is located the office
identified in an account statement as
the office serving the Entitlement
Holder’s account.
(4) If an agreement between the Securities Intermediary and its Entitlement Holder does not specify a jurisdiction as provided in paragraph (b)(1)
or (b)(2) of this section and an account
statement does not identify an office
serving the Entitlement Holder’s account as provided in paragraph (b)(3) of
this
section,
the
Securities
Intermediary’s jurisdiction is the jurisdiction in which is located the chief executive office of the Securities Intermediary.
(c) Notwithstanding the general rule
in paragraph (a)(5) of this section, the
law (but not the conflict-of-law rules)
of the jurisdiction in which the Person
creating a security interest is located
governs whether and how the security
interest may be perfected automatically or by filing a financing statement.
(d) If the jurisdiction specified in
paragraph (b) of this section is a State
that has not adopted Revised Article 8,
then the law for the matters specified
in paragraph (a) of this section shall be
the law of that State as though Revised Article 8 had been adopted by
that State. For purposes of the application of the matters specified in paragraph (a) of this section, the Federal
Reserve Bank maintaining the Securities Account is a clearing corporation,
and the Participant’s interest in a
Bank Book-entry Security is a Security Entitlement.
[63 FR 8059, Feb. 18, 1998, as amended at 65
FR 8268, Feb. 18, 2000]

§ 987.4 Creation of Participant’s Security Entitlement; security interests.
(a) A Participant’s Security Entitlement is created when a Federal Reserve Bank indicates by book entry
that a Book-entry consolidated obliga-

tion has been credited to a Participant’s Securities Account.
(b) A security interest in a Security
Entitlement of a Participant in favor
of the United States to secure deposits
of public money, including, without
limitation, deposits to the Treasury
tax and loan accounts, or other security interest in favor of the United
States that is required by Federal statute, regulation, or agreement, and that
is marked on the books of a Federal
Reserve Bank is thereby effected and
perfected, and has priority over any
other interest in the Securities. Where
a security interest in favor of the
United States in a Security Entitlement of a Participant is marked on the
books of a Federal Reserve Bank, such
Federal Reserve Bank may rely, and is
protected in relying, exclusively on the
order of an authorized representative
of the United States directing the
transfer of the Security. For purposes
of this paragraph (b), an ‘‘authorized
representative of the United States’’ is
the official designated in the applicable
regulations or agreement to which a
Federal Reserve Bank is a party, governing the security interest.
(c)(1) The Banks, the Finance Board,
the Office of Finance, the United
States and the Federal Reserve Banks
have no obligation to agree to act on
behalf of any Person or to recognize
the interest of any transferee of a security interest or other limited interest
in a Security Entitlement in favor of
any Person except to the extent of any
specific requirement of Federal law or
regulation or to the extent set forth in
any specific agreement with the Federal Reserve Bank on whose books the
interest of the Participant is recorded.
To the extent required by such law or
regulation or set forth in an agreement
with a Federal Reserve Bank, or the
Federal Reserve Bank Operating Circular, a security interest in a Security
Entitlement that is in favor of a Federal Reserve Bank or a Person may be
created and perfected by a Federal Reserve Bank marking its books to record
the security interest. Except as provided in paragraph (b) of this section, a
security interest in a Security Entitlement marked on the books of a Federal
Reserve Bank shall have priority over
any other interest in the Securities.
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(2) In addition to the method provided in paragraph (c)(1) of this section, a security interest in a Security
Entitlement, including a security interest in favor of a Federal Reserve
Bank, may be perfected by any method
by which a security interest may be
perfected under applicable law as described in § 987.2(b) or § 987.3. The perfection, effect of perfection or non-perfection, and priority of a security interest are governed by that applicable
law. A security interest in favor of a
Federal Reserve Bank shall be treated
as a security interest in favor of a
clearing corporation in all respects
under that law, including with respect
to the effect of perfection and priority
of the security interest. A Federal Reserve Bank Operating Circular shall be
treated as a rule adopted by a clearing
corporation for such purposes.
[63 FR 8059, Feb. 18, 1998, as amended at 65
FR 8268, Feb. 18, 2000]

§ 987.5 Obligations of the Banks and
the Office of Finance; no Adverse
Claims.
(a) Except in the case of a security
interest in favor of the United States
or a Federal Reserve Bank or otherwise
as provided in § 987.4(c)(1), for the purposes of this part 987, the Banks, the
Office of Finance and the Federal Reserve Banks shall treat the Participant
to whose Securities Account an interest in a Book-entry consolidated obligations has been credited as the person
exclusively entitled to issue a Transfer
Message, to receive interest and other
payments with respect thereof and otherwise to exercise all the rights and
powers with respect to the Security,
notwithstanding any information or
notice to the contrary. Neither the
Banks, the Finance Board, the Office of
Finance, the United States, nor the
Federal Reserve Banks are liable to a
Person asserting or having an Adverse
Claim to a Security Entitlement or to
Book-entry consolidated obligations in
a Participant’s Securities Account, including any such claim arising as a result of the transfer or disposition of a
Book-entry consolidated obligation by
a Federal Reserve Bank pursuant to a
Transfer Message that the Federal Reserve Bank reasonably believes to be
genuine.

(b) The obligation of the Banks and
the Office of Finance to make payments of interest and principal with respect to Book-entry consolidated obligations is discharged at the time payment in the appropriate amount is
made as follows:
(1) Interest on Book-entry consolidated obligations is either credited by
a Federal Reserve Bank to a Funds Account maintained at the Federal Reserve Bank or otherwise paid as directed by the Participant.
(2) Book-entry consolidated obligations are paid, either at maturity or
upon redemption, in accordance with
their terms by a Federal Reserve Bank
withdrawing the securities from the
Participant’s Securities Account in
which they are maintained and by either crediting the amount of the proceeds, including both principal and interest, where applicable, to a Funds
Account at the Federal Reserve Bank
or otherwise paying such principal and
interest as directed by the Participant.
No action by the Participant is required in connection with the payment
of a Book-entry consolidated obligation, unless otherwise expressly required.
[63 FR 8059, Feb. 18, 1998, as amended at 65
FR 8268, Feb. 18, 2000; 67 FR 12855, Mar. 20,
2002]

§ 987.6 Authority of Federal Reserve
Banks.
(a) Each Federal Reserve Bank is
hereby authorized as fiscal agent of the
Office of Finance: To perform functions
with respect to the issuance of Bookentry consolidated obligations, in accordance with the terms of the applicable offering notice and with procedures
established by the Office of Finance; to
service and maintain Book-entry consolidated obligations in accounts established for such purposes; to make
payments of principal, interest and redemption premium (if any), as directed
by the Office of Finance; to effect
transfer of Book-entry consolidated obligations between Participants’ Securities Accounts as directed by the Participants; and to perform such other
duties as fiscal agent as may be requested by the Office of Finance.
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(b) Each Federal Reserve Bank may
issue Operating Circulars not inconsistent with this part 987, governing
the details of its handling of Bookentry consolidated obligations, Security Entitlements, and the operation of
the Book-entry system under this part
987.
[63 FR 8059, Feb. 18, 1998, as amended at 65
FR 8268, Feb. 18, 2000]

§ 987.7 Liability of Banks, Finance
Board, Office of Finance and Federal Reserve Banks.
The Banks, the Finance Board, the
Office of Finance and the Federal Reserve Banks may rely on the information provided in a tender, transaction
request form, other transaction documentation, or Transfer Message, and
are not required to verify the information. Neither the Banks, the Finance
Board, the Office of Finance, the
United States, nor the Federal Reserve
Banks shall be liable for any action
taken in accordance with the information set out in a tender, transaction request form, other transaction documentation, or Transfer Message, or evidence submitted in support thereof.
[63 FR 8059, Feb. 18, 1998, as amended at 65
FR 8268, Feb. 18, 2000]

§ 987.8 Additional requirements; notice
of attachment for Book-entry consolidated obligations.
(a) Additional requirements. In any
case or any class of cases arising under
the regulations in this part 987, the Office of Finance may require such additional evidence and a bond of indemnity, with or without surety, as may in
its judgment, or in the judgment of the
Banks or the Finance Board, be necessary for the protection of the interests of the Banks, the Finance Board,
the Office of Finance or the United
States.
(b) Notice of attachment. The interest
of a debtor in a Security Entitlement
may be reached by a creditor only by
legal process upon the Securities Intermediary with whom the debtor’s securities account is maintained, except
where a Security Entitlement is maintained in the name of a secured party,
in which case the debtor’s interest may
be reached by legal process upon the
secured party. The regulations in this

part 987 do not purport to establish
whether a Federal Reserve Bank is required to honor an order or other notice of attachment in any particular
case or class of cases.
[63 FR 8059, Feb. 18, 1998, as amended at 65
FR 8268, Feb. 18, 2000]

§ 987.9 Reference to certain Department of Treasury commentary and
determinations.
(a) The Department of Treasury
TRADES Commentary (31 CFR part
357, appendix B) addressing the Department of Treasury regulations governing book-entry procedure for Treasury Securities is hereby referenced, so
far as applicable and as necessarily
modified to relate to Book-entry consolidated obligations, as an interpretive aid to this part 987.
(b) Determinations of the Department of Treasury regarding whether a
State shall be considered to have
adopted Revised Article 8 for purposes
of 31 CFR part 357, as published in the
FEDERAL REGISTER or otherwise, shall
also apply to this part 987.
[63 FR 8059, Feb. 18, 1998, as amended at 65
FR 8268, Feb. 18, 2000]

§ 987.10 Obligations of United States
with respect to consolidated obligations.
Consolidated obligations are not obligations of the United States and are
not guaranteed by the United States.
[63 FR 8059, Feb. 18, 1998, as amended at 65
FR 8268, Feb. 18, 2000]

PART 989—FINANCIAL STATEMENTS
OF THE BANKS
Sec.
989.1 Definitions.
989.2 Audit requirements.
989.3 Requirement to provide financial and
other information to the Finance Board
and the Office of Finance.
989.4 Requirement for voluntary bank disclosure.
AUTHORITY: 12 U.S.C. 1422a, 1422b, 1426, 1431,
1440.
SOURCE: 63 FR 39704, July 24, 1998, unless
otherwise noted. Redesignated at 65 FR 8256,
Feb. 18, 2000.

§ 989.1 Definitions.
As used in this part:
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Audit means an examination of the financial statements by an independent
accountant in accordance with Generally Accepted Auditing Standards for
the purpose of expressing an opinion
thereon.
Audit report means a document in
which an independent accountant indicates the scope of the audit made and
sets forth an opinion regarding the financial statement taken as a whole, or
an assertion to the effect that an overall opinion cannot be expressed. When
an overall opinion cannot be expressed,
the reasons therefor shall be stated.
[65 FR 36303, June 7, 2000, as amended at 67
FR 12855, Mar. 20, 2002]

§ 989.2 Audit requirements.
(a) Each Bank, the OF and the Financing Corporation shall obtain annually an independent, external audit of
and an audit report on its individual financial statement.
(b) The OF board of directors shall
obtain an audit and an audit report on
the combined annual financial statements for the Bank System.
(c) All audits must be conducted in
accordance with generally accepted auditing standards and in accordance
with the most current government auditing standards issued by the Office of
the Comptroller General of the United
States.
(d) An independent, external auditor
must meet at least twice each year
with the audit committee of each
Bank, the OF board of directors, and
the Financing Corporation Directorate.
(e) Finance Board examiners shall
have unrestricted access to all audi-

tors’ work papers and to the auditors
to address substantive accounting
issues that may arise during the course
of any audit.
[65 FR 36303, June 7, 2000]

§ 989.3 Requirement to provide financial and other information to the
Finance Board and the Office of Finance.
In order to facilitate the preparation
by the Office of Finance of combined
Bank System annual and quarterly reports, each Bank shall provide to the
Office of Finance in such form and
within such timeframes as the Finance
Board or the Office of Finance shall
specify, all financial and other information and assistance the Office of Finance shall request for that purpose.
Nothing in this section shall contravene or be deemed to circumscribe
in any manner the authority of the Finance Board to obtain any information
from any Bank related to the preparation or review of any financial report.
[65 FR 36303, June 7, 2000]

§ 989.4 Requirement
bank disclosure.

for

voluntary

Any financial statements contained
in an annual or quarterly financial report issued by an individual Bank must
be consistent in both form and content
with the financial statements presented in the combined Bank System
annual or quarterly financial reports
prepared and issued by the Office of Finance .
[63 FR 39704, July 24, 1998. Redesignated and
amended at 65 FR 36303, 36304, June 7, 2000.]
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SUBCHAPTER L—NON-BANK SYSTEM ENTITIES
PART 995—FINANCING
CORPORATION OPERATIONS
Sec.
995.1 Definitions.
995.2 General authority.
995.3 Authority to establish investment
policies and procedures.
995.4 Book-entry procedure for Financing
Corporation obligations.
995.5 Bank and Office of Finance employees.
995.6 Budget and expenses.
995.7 Administrative expenses.
995.8 Non-administrative expenses; assessments.
995.9 Reports to the Finance Board.
995.10 Review of books and records.
AUTHORITY: 12 U.S.C. 1441(b)(8), (c), (j).
SOURCE: 62 FR 50248, Sept. 25, 1997, unless
otherwise noted. Redesignated at 65 FR 8256,
Feb. 18, 2000.

§ 995.1 Definitions.
As used in this part:
Administrative expenses:
(1) Include general office and operating expenses such as telephone and
photocopy charges, printing, legal, and
professional fees, postage, courier services, and office supplies; and
(2) Do not include any form of employee compensation, custodian fees,
issuance costs, or any interest on (and
any redemption premium with respect
to) any Financing Corporation obligations.
BIF-assessable deposit means a deposit
that is subject to assessment for purposes of the Bank Insurance Fund
under the Federal Deposit Insurance
Act (12 U.S.C. 1811 et seq.), including a
deposit that is treated as a deposit insured by the Bank Insurance Fund
under section 5(d)(3) of the Federal Deposit
Insurance
Act
(12
U.S.C.
1815(d)(3)).
Custodian fees means any fee incurred
by the Financing Corporation in connection with the transfer of any security to, or maintenance of any security
in, the segregated account established
under section 21(g)(2) of the Act (12
U.S.C. 1441(g)(2)), and any other expense incurred by the Financing Corporation in connection with the establishment or maintenance of such account.

Directorate means the board established under section 21(b) of the Act (12
U.S.C. 1441(b)) to manage the Financing Corporation.
Exit fees means the amounts paid
under sections 5(d)(2)(E) and (F) of the
Federal Deposit Insurance Act (12
U.S.C. 1815(d)(2)(E) and (F)), and regulations promulgated thereunder (12
CFR part 312).
Insured depository institution has the
same meaning as in section 3 of the
Federal Deposit Insurance Act (12
U.S.C. 1813).
Issuance costs means issuance fees
and commissions incurred by the Financing Corporation in connection
with the issuance or servicing of Financing Corporation obligations, including legal and accounting expenses,
trustee, fiscal, and paying agent
charges, securities processing charges,
joint collection agent charges, advertising expenses, and costs incurred in
connection with preparing and printing
offering materials to the extent the Financing Corporation incurs such costs
in connection with issuing any obligations.
Non-administrative expenses means
custodian fees, issuance costs, and interest on Financing Corporation obligations.
Obligations means debentures, bonds,
and similar debt securities issued by
the Financing Corporation under sections 21(c)(3) and (e) of the Act (12
U.S.C. 1421(c)(3) and (e)).
Receivership proceeds means the liquidating dividends and payments made
on claims received by the Federal Savings and Loan Insurance Corporation
Resolution Fund established under section 11A of the Federal Deposit Insurance Act (12 U.S.C. 1821a) from receiverships, that are not required by the
Resolution Funding Corporation to
provide funds for the Funding Corporation Principal Fund established under
section 21B of the Act (12 U.S.C. 1441b).
SAIF-assessable deposit means a deposit that is subject to assessment for
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purposes of the Savings Association Insurance Fund under the Federal Deposit Insurance Act, including a deposit that is treated as a deposit insured by the Savings Association Insurance Fund under section 5(d)(3) of
the Federal Deposit Insurance Act (12
U.S.C. 1815(d)(3)).
[67 FR 12855, Mar. 20, 2002]

§ 995.2

General authority.

Subject to the limitations and interpretations in this part and such orders
and directions as the Finance Board
may prescribe, the Financing Corporation shall have authority to exercise
all powers and authorities granted to it
by the Act and by its charter and bylaws regardless of whether the powers
and authorities are specifically implemented in regulation.
§ 995.3 Authority to establish investment policies and procedures.
The Directorate shall have authority
to establish investment policies and
procedures with respect to Financing
Corporation funds provided that the investment policies and procedures are
consistent with the requirements of
section 21(g) of the Act (12 U.S.C.
1441(g)). The Directorate shall promptly notify the Finance Board in writing
of any changes to the investment policies and procedures.
[62 FR 50248, Sept. 25, 1997. Redesignated at
65 FR 8256, Feb. 18, 2000, as amended at 67 FR
12855, Mar. 20, 2002]

§ 995.4 Book-entry procedure for Financing Corporation obligations.
(a) Authority. Any Federal Reserve
Bank shall have authority to apply
book-entry procedure to Financing
Corporation obligations.
(b) Procedure. The book-entry procedure for Financing Corporation obligations shall be governed by the bookentry procedure established for Bank
consolidated obligations, codified at
part 987 of this chapter. Wherever the
terms ‘‘Bank(s),’’ ‘‘consolidated obligation(s)’’ or ‘‘Book-entry consolidated
obligation(s)’’ appear in part 987, the
terms shall be construed also to mean
‘‘Financing Corporation,’’ ‘‘Financing
Corporation obligation(s),’’ or ‘‘Bookentry Financing Corporation obliga-

tion(s),’’ respectively, if appropriate to
accomplish the purposes of this section.
[62 FR 50248, Sept. 25, 1997, as amended at 65
FR 8268, Feb. 18, 2000; 67 FR 12855, Mar. 20,
2002]

§ 995.5 Bank and Office of Finance employees.
Without further approval of the Finance Board, the Financing Corporation shall have authority to utilize the
officers, employees, or agents of any
Bank or the Office of Finance in such
manner as may be necessary to carry
out its functions.
§ 995.6

Budget and expenses.

(a) Directorate approval. The Financing Corporation shall submit annually
to the Directorate for approval, a budget of proposed expenditures for the
next calendar year that includes administrative and non-administrative
expenses.
(b) Finance Board approval. The Directorate shall submit annually to the
Finance Board for approval, the budget
of the Financing Corporation’s proposed expenditures it approved pursuant to paragraph (a) of this section.
(c) Spending limitation. The Financing
Corporation shall not exceed the
amount provided for in the annual
budget approved by the Finance Board
pursuant to paragraph (b) of this section, or as it may be amended by the
Directorate within limits set by the Finance Board.
(d) Amended budgets. Whenever the
Financing Corporation projects or anticipates that it will incur expenditures, other than interest on Financing
Corporation obligations, that exceed
the amount provided for in the annual
budget approved by the Finance Board
or the Directorate pursuant to paragraph (b) or (c) of this section, the Financing Corporation shall submit an
amended annual budget to the Directorate for approval, and the Directorate shall submit such amended
budget to the Finance Board for approval.
§ 995.7

Administrative expenses.

(a) Payment by Banks. The Banks
shall pay all administrative expenses
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of the Financing Corporation approved
pursuant to § 995.6.
(b) Amount. The Financing Corporation shall determine the amount of administrative expenses each Bank shall
pay in the manner provided by section
21(b)(7)(B) of the Act (12 U.S.C.
1441(b)(7)(B)). The Financing Corporation shall bill each Bank for such
amount periodically.
(c) Adjustments. The Financing Corporation shall adjust the amount of administrative expenses the Banks are
required to pay in any calendar year
pursuant to paragraphs (a) and (b) of
this section, by deducting any funds
that remain from the amount paid by
the Banks for administrative expenses
in the prior calendar year.
[62 FR 50248, Sept. 25, 1997, as amended at 65
FR 8268, Feb. 18, 2000; 67 FR 12856, Mar. 20,
2002]

§ 995.8 Non-administrative
expenses;
assessments.
(a) Interest expenses. The Financing
Corporation shall determine anticipated interest expenses on its obligations at least semiannually.
(b) Assessments on insured depository
institutions—(1) Authority. To provide
sufficient funds to pay the non-administrative expenses of the Financing
Corporation approved under § 995.6, the
Financing Corporation shall, with the
approval of the board of directors of
the FDIC, assess against each insured
depository institution an assessment in
the same manner as assessments are
made by the FDIC under section 7 of
the Federal Deposit Insurance Act.
(2) Assessment rate—(i) Determination.
The Financing Corporation at least
semiannually shall establish an assessment rate formula, which may include
rounding methodology, to determine
the rate or rates of the assessment it
will assess against insured depository
institutions pursuant to section 21(f)(2)
of the Act (12 U.S.C. 1441(f)(2)) and
paragraph (b)(1) of this section.
(ii) Limitation. Until the earlier of December 31, 1999, or the date as of which
the last savings association ceases to
exist, the rate of the assessment imposed on an insured depository institution with respect to any BIF-assessable
deposit shall be a rate equal to 1⁄5 of the
rate of the assessment imposed on an

insured depository institution with respect to any SAIF-assessable deposit.
(iii) Notice. The Financing Corporation shall notify the FDIC and the collection agent, if any, of the formula established under paragraph (b)(2)(i) of
this section.
(3) Collecting assessments—(i) Collection agent. The Financing Corporation
shall have authority to collect assessments made under section 21(f)(2) of
the Act (12 U.S.C. 1441(f)(2)) and paragraph (b)(1) of this section through a
collection agent of its choosing.
(ii) Accounts. Each Bank shall permit
any insured depository institution
whose principal place of business is in
its district to establish and maintain
at least one demand deposit account to
facilitate collection of the assessments
made under section 21(f)(2) of the Act
(12 U.S.C. 1441(f)(2)) and paragraph
(b)(1) of this section.
(c) Receivership proceeds—(1) Authority. To the extent the amounts collected under paragraph (b) of this section are insufficient to pay the non-administrative expenses of the Financing
Corporation approved under § 995.6, the
Financing Corporation shall have authority to require the FDIC to transfer
receivership proceeds to the Financing
Corporation in accordance with section
21(f)(3) of the Act (12 U.S.C. 1441(f)(3)).
(2) Procedure. The Directorate shall
request in writing that the FDIC transfer the receivership proceeds to the Financing Corporation. Such request
shall specify the estimated amount of
funds required to pay the non-administrative expenses of the Financing Corporation approved under § 995.6.
(d) Exit fees—(1) Authority. To the extent the amounts provided under paragraphs (b) and (c) of this section are insufficient to pay the interest due on Financing Corporation obligations, the
Financing Corporation shall have authority to request that the Secretary
of the Treasury order the transfer of
exit fees to the Financing Corporation
in accordance with section 5(d)(2)(E) of
the Federal Deposit Insurance Act (12
U.S.C. 1815(d)(2)(E)) or as otherwise
may be provided for by statute.
(2) Procedure. The Directorate shall
request in writing that the Secretary
of the Treasury order that exit fees be
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transferred to the Financing Corporation. Such request shall specify the estimated amount of funds required to
pay the interest due on Financing Corporation obligations.
[62 FR 50248, Sept. 25, 1997, as amended at 65
FR 8268, 8269, Feb. 18, 2000; 67 FR 12856, Mar.
20, 2002]

§ 995.9 Reports to the Finance Board.
The Financing Corporation shall file
such reports as the Finance Board shall
direct.
§ 995.10 Review of books and records.
The Finance Board shall examine the
Financing Corporation at least annually to determine whether the Financing Corporation is performing its functions in accordance with the requirements of section 21 of the Act (12
U.S.C. 1441) and this part.
[62 FR 50248, sept. 25, 1997. Redesignated at 65
FR 8256, Feb. 18, 2000, as amended at 67 FR
12856, Mar. 20, 2002]

PART 996—AUTHORITY FOR BANK
ASSISTANCE OF THE RESOLUTION
FUNDING CORPORATION
Sec.
996.1
996.2
996.3

[Reserved]
Bank employees.
Demand deposit accounts.

AUTHORITY: 12 U.S.C. 1422a, 1422b.

§ 996.1

[Reserved]

§ 996.2 Bank employees.
Upon the request of the Directorate
of the Resolution Funding Corporation,
established pursuant to section 21B(b)
of the Act (12 U.S.C. 1441b(b)), officers,
employees, or agents of the Banks are
authorized to act for and on behalf of
the Resolution Funding Corporation in
such manner as may be necessary to
carry out the functions of the Resolution Funding Corporation as provided
in section 21B(c)(6)(B) of the Act (12
U.S.C. 1441b(c)(6)(B)).
[54 FR 39729, Sept. 28, 1989, as amended at 65
FR 8269, Feb. 18, 2000. Redesignated and
amended at 67 FR 12856, Mar. 20, 2002]

§ 996.3 Demand deposit accounts.
Each Bank shall allow any Savings
Association Insurance Fund member

whose principal place of business is in
its district to establish and maintain
at least one demand deposit account
for the purpose of facilitating the Resolution Funding Corporation’s assessments pursuant to section 21B(e)(7) of
the Act (12 U.S.C. 1441b(e)(7)).
[54 FR 39729, Sept. 28, 1989, as amended at 65
FR 8269, Feb. 18, 2000. Redesignated and
amended at 67 FR 12856, Mar. 20, 2002]

PART 997—RESOLUTION FUNDING
CORPORATION OBLIGATIONS OF
THE BANKS
Sec.
997.1 Definitions.
997.2 Reduction of the payment term.
997.3 Extension of the payment term.
997.4 Calculation of the quarterly presentvalue determination.
997.5 Termination of the obligation.
AUTHORITY: 12 U.S.C. 1422b(a) and 1441b(f).
SOURCE: 65 FR 17438, Apr. 3, 2000, unless
otherwise noted.

§ 997.1 Definitions.
As used in this part:
Actual quarterly payment means the
quarterly amount paid by the Banks to
fulfill the Banks’ obligation to pay toward interest owed on bonds issued by
the REFCORP. The amount will equal
the aggregate of 20 percent of the quarterly net earnings of each Bank, or
such other amount assessed in accordance with the Act and the regulations
adopted thereunder.
Benchmark quarterly payment means
$75 million, or such amount that may
result from adjustments required by
calculations made in accordance with
§§ 997.2 and 997.3.
Current benchmark quarterly payment
means the benchmark quarterly payment that corresponds to the date of
the actual quarterly payment.
Deficit quarterly payment means the
amount by which the actual quarterly
payment falls short of the current
benchmark quarterly payment.
Estimated interest rate means the interest rate provided to the Finance
Board by the Department of the Treasury on a zero-coupon Treasury bond,
the maturity of which is the same as
the date of the benchmark quarterly
payment that is being defeased, or if no
bond matures on that date, then is the
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date closest to the date of the payment
being defeased.
Excess quarterly payment means the
amount by which the actual quarterly
payment exceeds the current benchmark quarterly payment.
Quarterly present-value determination
means the quarterly calculation that
will determine the extent to which an
excess quarterly payment or deficit
quarterly payment alters the term of
the
Banks’
obligation
to
the
REFCORP. This determination will fulfill the requirements of 21B(f)(2)(C)(ii)
of the Act (12 U.S.C 1441b(f)(2)(C)(ii), as
amended by Pub. L. 106–102, sec. 607, 113
Stat.1456–57.
[65 FR 17438, Apr. 3, 2000, as amended at 67
FR 12856, Mar. 20, 2002]

§ 997.2 Reduction of the payment term.
(a) Generally. The Finance Board
shall shorten the term of the obligation of the Banks to make payments
toward the interest owed on bonds
issued by the REFCORP for each quarter in which there is an excess quarterly payment.
(b) Excess quarterly payment. Where
there is an excess quarterly payment,
the quarterly present-value determination shall be as follows:
(1) The future value of the excess
quarterly payment shall be calculated
using the estimated interest rate corresponding to the last non-defeased
benchmark quarterly payment.
(2) The future value calculated in
paragraph (b)(1) of this section shall be
subtracted from the amount of the last
non-defeased
quarterly
benchmark
payment.
(3) If the difference resulting from
the calculation in paragraph (b)(2) of
this section is greater than zero, then
the last non-defeased quarterly benchmark payment is reduced by the future
value of the excess quarterly payment.
(4) If the difference resulting from
the calculation in paragraph (b)(2) of
this section is less than zero, then the
last non-defeased quarterly benchmark
payment shall be defeased and the payment term shall be shortened.
(5) The amount of the excess quarterly payment that has not already
been applied to defeasing the payment
under paragraph (b)(4) of this section
shall be applied toward defeasing the

last non-defeased quarterly benchmark
payment using the applicable estimated interest rate.
§ 997.3

Extension of the payment term.

(a) Generally. The Finance Board will
extend the term of the obligation of
the Banks to make payments toward
interest owed on bonds issued by the
REFCORP for each calendar quarter in
which there is a deficit quarterly payment.
(b) Deficit quarterly payment. Where
there is a deficit quarterly payment,
the quarterly present-value determination shall be as follows:
(1) The future value of the deficit
quarterly payment shall be calculated
using the estimated interest rate corresponding to the last non-defeased
benchmark quarterly payment, or to
the first quarter thereafter if the last
non-defeased
benchmark
quarterly
payment already equals $75 million.
(2) The future value calculated in
paragraph (b)(1) of this section shall be
added to the amount of the last nondefeased quarterly benchmark payment if that sum is $75 million or less.
(3) If the sum calculated in paragraph
(b)(2) of this section exceeds $75 million, the last non-defeased quarterly
benchmark payment will become $75
million, and the quarterly benchmark
payment term will be extended.
(4) The extended payment will equal
the future value of the amount of the
deficit quarterly payment that has not
already been applied to raising the
quarterly benchmark payment to $75
million under paragraph (b)(3) of this
section, using the estimated interest
rate corresponding to the date of the
extended benchmark quarterly payment.
(c) Term beyond maturity. The benchmark quarterly payment term may be
extended beyond April 15, 2030, if such
extension is necessary to ensure that
the value of the aggregate amounts
paid by the Banks exactly equals the
present value of an annuity of $300 million per year that commences on the
date on which the first obligation of
the REFCORP was issued and ends on
April 15, 2030.
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§ 997.4 Calculation of the quarterly
present-value determination.
(a) Applicable interest rates. The Finance Board shall obtain from the Department of the Treasury the applicable estimated interest rates and provide those rates to the REFCORP so
that the REFCORP can perform the
calculations required under §§ 997.2 and
997.3.
(b) Calculation by the Finance Board.
If § 997.3 requires that the term for the
Banks’ actual quarterly payments extend beyond April 15, 2030 or if, for any
reason, the REFCORP is unable to perform the calculations or to provide the
Finance Board with the results of the
calculations, the Finance Board shall
make all calculations required under
this part.
(c) Records. The Finance Board will
maintain the official record of the results of all quarterly present-value determinations made under this part.

§ 997.5 Termination of the obligation.
(a) Generally. The Banks’ obligation
to the REFCORP, or to the Department
of the Treasury if the term of that obligation extends beyond April 15, 2030,
will terminate when the aggregate actual quarterly payments made by the
Banks exactly equal the present value
of an annuity of $300 million per year
that commences on the date on which
the first obligation of the REFCORP
was issued and ends on April 15, 2030.
(b) Date of the final payment. The aggregate actual quarterly payments
made by the Banks exactly equal the
present value of the annuity described
in paragraph (a) of this section when
the value of any remaining benchmark
quarterly payment(s), after the benchmark quarterly payments have been
adjusted as required by §§ 997.2 and
997.3, exactly equals the actual quarterly payment.
[65 FR 17438, Apr. 3, 2000, as amended at 65
FR 40492, June 30, 2000]

233

VerDate Dec<13>2002

05:41 Jan 20, 2003

Jkt 200039

PO 00000

Frm 00233

Fmt 8010

Sfmt 8010

Y:\SGML\200039T.XXX

200039T

VerDate Dec<13>2002

05:41 Jan 20, 2003

Jkt 200039

PO 00000

Frm 00234

Fmt 8010

Sfmt 8010

Y:\SGML\200039T.XXX

200039T

CHAPTER XI—FEDERAL FINANCIAL
INSTITUTIONS EXAMINATION COUNCIL
Part

1101
1102

Page

Description of office, procedures, public information .......................................................................
Appraiser regulation ...............................................

235

VerDate Dec<13>2002

09:50 Feb 05, 2003

Jkt 200039

PO 00000

Frm 00235

Fmt 8008

Sfmt 8008

Y:\SGML\200039T.XXX

200039T

237
242

VerDate Dec<13>2002

09:50 Feb 05, 2003

Jkt 200039

PO 00000

Frm 00236

Fmt 8008

Sfmt 8008

Y:\SGML\200039T.XXX

200039T

PART 1101—DESCRIPTION OF OFFICE, PROCEDURES, PUBLIC INFORMATION
Sec.
1101.1 Scope and purpose.
1101.2 Authority and functions.
1101.3 Organization and methods of operation.
1101.4 Disclosure of information, policies,
and records.
1101.5 Testimony and production of documents in response to subpoena, order,
etc.
AUTHORITY: 5 U.S.C. 552; 12 U.S.C. 3307.
SOURCE: 45 FR 46794, July 11, 1980, unless
otherwise noted.

§ 1101.1

Scope and purpose.

This part implements the Freedom of
Information Act (FOIA), 5 U.S.C. 552,
with respect to the Federal Financial
Institutions
Examination
Council
(Council), and establishes related information disclosure procedures.
§ 1101.2

Authority and functions.

(a) The Council was established by
the Federal Financial Institutions Examination Council Act of 1978 (Act), 12
U.S.C. 3301–3308. It is composed of the
Comptroller of the Currency; the
Chairman of the Federal Deposit Insurance Corporation; a Governor of the
Board of Governors of the Federal Reserve System; the Chairman of the
Federal Home Loan Bank Board; and
the Chairman of the National Credit
Union Administration Board.
(b) The statutory functions of the
Council are set out at 12 U.S.C. 3305. In
summary, the mission of the Council is
to promote consistency and progress in
federal examination and supervision of
financial institutions and their affiliates. The Council is empowered to prescribe uniform principles, standards,
and reporting forms and systems; make
recommendations in the interest of
uniformity; and conduct examiner
schools open to personnel of the agencies represented on the Council and
employees of state financial institutions supervisory agencies.

§ 1101.3 Organization and methods of
operation.
(a) Statutory requirements relating
to the Council’s organization are stated in 12 U.S.C. 3303.
(b) Council staff. Administrative support and substantive coordination for
Council activities are provided by a
small staff detailed on a full-time basis
from the five member agencies. The
Executive Secretary and Deputy Executive Secretary of the Council supervise this staff.
(c) Agency Liaison Group, Task Forces
and Legal Advisory Group. Most staff
support in the substantive areas of the
Council’s duties is provided by interagency task forces and the Council’s
Legal Advisory Group (LAG). These
task forces and the LAG are responsible for securing the services, as needed, of staff experts from the five agencies; supervising research and other investigative work for the Council; and
preparing reports and recommendations for the Council. The Agency Liaison Group (ALG) is responsible for the
overall coordination of the respective
agencies’ staff contributions to Council
business. The ALG, the task forces, and
the LAG are each composed of Council
member agency staff serving the Council on a part-time basis.
(d) State Liaison Committee. Under 12
U.S.C. 3306, the Council has established
a State Liaison Committee, composed
of five representatives of state financial institutions supervisory agencies.
(e) Council address. Council offices are
located at 1776 G Street, NW., Suite
701, Washington, DC 20006.
[45 FR 46794, July 11, 1980, as amended at 53
FR 7341, Mar. 8, 1988]

§ 1101.4 Disclosure
of
information,
policies, and records.
(a) Statements of policy published in the
Federal Register or available for public inspection and copying; indices. Under 5
U.S.C. 552(a)(1), the Council publishes
general rules, policies and interpretations in the FEDERAL REGISTER. Under
5 U.S.C. 552(a)(2), policies and interpretations adopted by the Council, including instructions to Council staff affecting members of the public, and an
index to the same, are available for
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public inspection and copying at the
address set out in § 1101.3(e) of this part
during regular business hours. The preceding materials may be withheld from
disclosure under the principles stated
in paragraph (b)(1) of this section.
(b) Other records of the Council available for public inspection; procedures—(1)
General rule and exemptions. Under 5
U.S.C. 552(a)(3), all other records of the
Council are available for public inspection and copying, except those exempted from disclosure as provided in this
paragraph. Except as specifically authorized by the Council, the following
records, and portions thereof, are not
available to the public:
(i) A record, or portion thereof, which
is specifically authorized under criteria
established by an Executive order to be
kept secret in the interest of national
defense or foreign policy and which is,
in fact, properly classified pursuant to
such Executive order.
(ii) A record, or portion thereof, relating solely to the internal personnel
rules and practices of an agency.
(iii) A record, or portion thereof, specifically exempted from disclosure by
statute (other than 5 U.S.C. 552b), provided that such statute (A) requires
that the matters be withheld from the
public in such a manner as to leave no
discretion on the issue, or (B) establishes particular criteria for withholding or refers to particular types of
matters to be withheld.
(iv) A record, or portion thereof, containing trade secrets and commercial
or financial information obtained from
a person and privileged or confidential.
(v) An intraagency or interagency
memorandum or letter that would not
be routinely available by law to a private party in litigation, including, but
not limited to, memoranda, reports,
and other documents prepared by the
personnel of the Council or its constituent agencies.
(vi) A personnel, medical, or similar
record, including a financial record, or
any portion thereof, the disclosure of
which would constitute a clearly unwarranted invasion of personal privacy.
(vii) Records or information compiled
for law enforcement purposes, including records relating to a proceeding by
a financial institution’s regulatory
agency for the issuance of a cease-and-

desist order, or order of suspension or
removal, or assessment of a civil
money penalty and the granting, withholding, or revocation of any approval,
permission, or authority, but only to
the extent that the production of such
law enforcement records or information (A) could reasonably be expected
to interfere with enforcement proceedings; (B) would deprive a person of
a right to a fair trial or an impartial
adjudication; (C) could reasonably be
expected to constitute an unwarranted
invasion of personal privacy; (D) could
reasonably be expected to disclose the
identity of a confidential source, including a state, local, or foreign agency
or authority or any private institution
which furnished information on a confidential basis, and, in the case of a
record or information compiled by a
criminal law enforcement authority in
the course of a criminal investigation,
or by an agency conducting a lawful
national security intelligence investigation, information furnished by a
confidential source; (E) would disclose
techniques and procedures for law enforcement investigations or prosecutions, or would disclose guidelines for
law enforcement investigations or
prosecutions if such disclosure could
reasonably be expected to risk circumvention of the law; or (F) could
reasonably be expected to endanger the
life or physical safety of any individual.
(viii) A record, or portion thereof,
containing, relating to, or derived from
an examination, operating, or condition report prepared by, or on behalf of,
or for the use of any agency directly or
indirectly responsible for the regulation or supervision of financial institutions, relating to the affairs of any financial institution or affiliate thereof,
financial institution holding company
or subsidiary, broker, finance company, or any other person engaged, or
proposing to engage, in the business of
operating, managing or controlling financial institutions.
(ix) A record, or portion thereof,
which contains or is related to geological and geophysical information and
data, including maps, concerning wells.
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(2) Waiver of exemption. Notwithstanding the applicability of an exemption, the Council or the Council’s designee may elect, under the circumstances of a particular request, to
disclose all or a portion of any requested record where permitted by law.
Such disclosure has no precedential
significance whatsoever.
(3) Procedure for records request—(i)
Initial request. Requests for records
shall be submitted in writing to the
Executive Secretary of the Council, at
the address set out in § 1101.3(e) of this
part. Mailed requests should be marked
‘‘Freedom of Information Request,’’
‘‘FOIA Request,’’ or the like on the envelope. Requests must reasonably describe the records sought. The Executive Secretary will aid members of the
public in formulating their requests.
All requests should give the complete
telephone number of the individual
seeking the records, if possible.
(ii) Council response to initial requests.
The Executive Secretary will respond
by mail to all properly submitted initial requests within 10 working days of
receipt. The time for response may be
extended up to 10 additional working
days,
as
provided
in
5
U.S.C.
552(a)(6)(B), or for other periods by
agreement between the requesting
party and the Executive Secretary.
(iii) Appeals of responses to initial requests. If a request is denied in whole or
in part, the individual making the request may appeal in writing, within 35
days of the date of the denial, to the
Chairman of the Council, at the address set out in § 1101.3(e) of this part.
Mailed requests should be marked
‘‘Freedom of Information Appeal,’’
‘‘FOIA Appeal,’’ or the like on the envelope. Appeals should refer to the date
of the original request and the date of
the Council’s initial ruling. Appeals
should include an explanation of the
basis for the appeal.
(iv) Council response to appeals. The
Chairman of the Council, or another
member designated by the Chairman,
will respond by mail to all properly
submitted appeals within 20 working
days of receipt. The time for response
may be extended up to 10 additional
working days, as provided in 5 U.S.C.
552(a)(6)(B), or for other periods by
agreement between the requesting

§ 1101.4

party and the Chairman or the Chairman’s designee.
(4) Procedure for access to records if request is granted. When a request for access to records is granted, in whole or
in part, a copy of the records to be disclosed will be promptly delivered to
the requesting party or made available
for inspection, whichever was requested. Inspection of records, or duplication and delivery of copies of records
will be arranged so as not to interfere
with their use by the Council and other
users of the records.
(5) Fees for document search, review,
and duplication; waiver and reduction of
fees—(i) Definitions—(A) Direct costs
means those expenditures which the
Council actually incurs in searching
for, duplicating, and reviewing documents to respond to a FOIA request.
(B) Search means all time spent looking for material that is responsive to a
request, including page-by-page or lineby-line identification of material within documents. Searches may be done
manually or by computer using existing programming.
(C) Duplication means the process of
making a copy of a document necessary to respond to a FOIA request.
(D) Review means the process of examining documents located in response
to a request that is for a commercial
use (see § 1101.4(b)(5)(i)(E)) to determine
whether any portion of any document
located is permitted to be withheld and
processing such documents for disclosure.
(E) Commercial use request means a request from or on behalf of one who
seeks information for a use or purpose
that furthers the commercial, trade, or
profit interests of the requester or the
person on whose behalf the request is
made.
(F) Educational institution means a
preschool, an elementary or secondary
school, an institution of undergraduate
higher education, an institution of
graduate higher education, an institution of professional education, and an
institution of vocational education,
which operates a program or programs
of scholarly research.
(G) Noncommercial scientific institution
means an institution that is not operated on a ‘‘commercial’’ basis as that
term is referenced in § 1101.4(b)(i)(E),
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and which is operated solely for the
purposes of conducting scientific research, the results of which are not intended to promote any particular product or industry.
(H) Representative of the news media
means any person actively gathering
news for an entity that is organized
and operated to publish or broadcast
news to the public. The term ‘‘news’’
means information that is about current events or that would be of current
interest to the public.
(ii) Fees to be charged. The Council
will charge fees that recoup the full allowable direct costs it incurs. The
Council may contract with the private
sector to locate, reproduce, and/or disseminate records. Provided, however,
that the Council has ensured that the
ultimate cost to the requester is no
greater than it would be if the Council
performed these tasks. Fees are subject
to change as costs change. In no case
will the Council contract out responsibilities which the FOIA provides that
it alone may discharge, such as determining the applicability of an exemption, or determining whether to waive
or reduce fees.
(A) Manual searches and review. The
Council will charge fees at the following rates for manual searches for
and review of records:
(1) If search/review is done by clerical
staff, the hourly rate for GS–7, step 5,
plus 16 percent of the rate to cover benefits;
(2) If search/review is done by professional staff, the hourly rate for GS–13,
step 5, plus 16 percent of the rate to
cover benefits.
(B) Computer searches. The Council
will charge fees at the hourly rate for
GS–13, step 5, plus 16 percent of the
rate to cover benefits, plus the hourly
cost of operating the computer for
computer searches for records.
(C) Duplication of records. (1) The perpage fee for paper copy reproduction of
a document is $.25;
(2) The fee for documents generated
by computer is the hourly rate for the
computer operator (at GS 7, step 5, plus
16 percent for benefits if clerical staff,
and GS 13, step 5, plus 16 percent for
benefits if professional staff) plus the
cost of materials (computer paper,
tapes, labels, etc.).

(3) If any other method of duplication
is used, the Council will charge the actual direct cost of duplicating the documents.
(D) If search, duplication and/or review is provided by personnel of member agencies of the Council, fees will
reflect their actual hourly rates, plus
16 percent for benefits.
(E) Fees to exceed $25. If the Council
estimates that duplication and/or
search fees are likely to exceed $25, it
will notify the requester of the estimated amount of fees, unless the requester has indicated in advance his/
her willingness to pay fees as high as
those anticipated. In the case of such
notification by the Council, the requester will then have the opportunity
to confer with Council personnel with
the object of reformulating the request
to meet his/her needs at a lower cost.
(F) Other services. Complying with requests for special services is entirely at
the discretion of the Council. The
Council will recover the full costs of
providing such services to the extent it
elects to provide them.
(G) Restriction on assessing fees. The
Council will not charge fees to any requester, including commercial use requesters, if the cost of collecting a fee
would be equal to or greater than the
fee itself.
(H) Waiving or reducing fees. The
Council shall waive or reduce fees
under this section whenever disclosure
of information is in the public interest
because it is likely to contribute significantly to public understanding of
the operations or activities of the government and is not primarily in the
commercial interest of the requester.
(1) The Council will make a determination of whether the public interest
requirement above is met based on the
following factors:
(i) The subject of the request: Whether the subject of the requested records
concerns the operations or activities of
the government;
(ii) The informative value of the information to be disclosed: Whether the
disclosure is likely to contribute to an
understanding of government operations or activities;
(iii) The contribution to an understanding of the subject by the general
public likely to result from disclosure:
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Whether disclosure of the requested information will contribute to public understanding;
(iv) The significance of the contribution to the public understanding:
Whether the disclosure is likely to contribute significantly to public understanding of government operations or
activities.
(2) If the public interest requirement
is met, the Council will make a determination on the commercial interest
requirement based upon the following
factors:
(i) The existence and magnitude of a
commercial interest: Whether the requester has a commercial interest that
would be furthered by the requested
disclosure; and if so
(ii) The primary interest in disclosure: Whether the magnitude of the
identified commercial interest of the
requester is sufficiently large in comparison with the public interest in disclosure; that disclosure is primarily in
the commercial interest of the requester.
(3) If the required public interest exists and the requester’s commercial interest is not primary in comparison to
it, the Council will waive or reduce
fees.
(iii) Categories of requesters. (A) Commercial use requesters. The Council
will assess fees for commercial use requesters which recover the full direct
costs of searching for, reviewing for release, the duplicating the records
sought. Commercial use requesters are
not entitled to two hours of free search
time nor 100 free pages of reproduction
of documents.
(B) Requesters who are representatives of the news media, educational
and noncommercial scientific institution requesters. The Council shall provide documents to requesters in these
categories for the cost of reproduction
alone, excluding fees for the first 100
pages.
(C) All other requesters. The Council
shall charge requesters who do not fit
into any of the categories above fees
which recover the full reasonable direct cost of searching for and reproducing records that are responsive to the
request, except that the first 100 pages
of reproduction and the first two hours

§ 1101.4

of search time shall be furnished without a fee.
(D) All requesters must specifically
describe records sought.
(iv) Interest on unpaid fees. The Council may begin assessing interest
charges on an unpaid bill starting on
the 31st day following the day on which
the bill was sent. Interest will be at the
rate prescribed in section 3717 of title
31 U.S.C. and will accrue from the date
of the billing.
(v) Fees for unsuccessful search and review. The Council may assess fees for
time spent searching and reviewing,
even if it fails to locate the records or
if records located are determined to be
exempt from disclosure.
(vi) Aggregating requests. A requester(s) may not file multiple requests each seeking portions of a document or documents, solely in order to
avoid payment of fees. If this is done,
the Council may aggregate any such
requests and charge accordingly. In no
case will the Council aggregate multiple requests on unrelated subjects
from the same requester.
(vii) Advance payment of fees. The
Council will not require a requester to
make an assurance of payment or an
advance payment unless:
(A) The Council estimates or determines that allowable charges that a requester may be required to pay are
likely to exceed $250. The Council will
notify the requester of the likely cost
and obtain satisfactory assurance of
full payment where the requester has a
history of prompt payment of FOIA
fees, or require an advance payment of
an amount up to the full estimated
charges in the case of requesters with
no history of payment; or
(B) A requester has previously failed
to pay a fee charged in a timely fashion. The Council may require the requester to pay the full amount owed
plus any applicable interest as provided
in § 1101.4(b)(5)(iv) or demonstrate that
he/she has, in fact, paid the fee, and to
make an advance payment of the full
amount of the estimated fee before the
Council begins to process a new request
or a pending request from that requester.
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(C) When the Council acts under
§ 1101.4(b)(5)(vii) (A) or (B), the administrative time limits prescribed in subsection (a)(6) of the FOIA (i.e., 10 working days from receipt of initial requests and 20 working days from receipt of appeals from initial denial,
plus permissible extensions of these
time limits) will begin only after the
Council has received the fee payments
described.
(6) Records of another agency. If a requested record is the property of another federal agency or department,
and that agency or department, either
in writing or by regulation, expressly
retains ownership of such record, upon
receipt of a request for the record the
Council will promptly inform the requester of this ownership and immediately shall forward the request to the
proprietary agency or department either for processing in accordance with
the latter’s regulations or for guidance
with respect to disposition.
[45 FR 46794, July 11, 1980, as amended at 53
FR 7341, Mar. 8, 1988]

§ 1101.5 Testimony and production of
documents in response to subpoena,
order, etc.
No person shall testify, in court or
otherwise, as a result of activities on
behalf of the Council without prior
written authorization from the Council. This section shall not restrict the
authority of a Council member to testify before Congress on matters within
his or her official responsibilities as a
Council member. No person shall furnish documents reflecting information
of the Council in compliance with a
subpoena, order, or otherwise, without
prior written authorization from the
Council. The Council may authorize
testimony or production of documents
after the litigant (or the litigant’s attorney) submits an affidavit to the
Council setting forth the interest of
the litigant and the testimony or documents desired. Authorization to testify
or produce documents is limited to authority expressly granted by the Council. When the Council has not authorized testimony or production of documents, the individual to whom the subpoena or order has been directed will
appear in court and respectfully state
that he or she is unable to comply fur-

ther with the subpoena or order by reason of this section.

PART 1102—APPRAISER
REGULATION
Subpart A—Temporary Waiver Requests
Sec.
1102.1 Authority, purpose, and scope.
1102.2 Requirements for requests.
1102.3 Other requests and information submissions.
1102.4 Notice and comment.
1102.5 Subcommittee determination.
1102.6 Waiver extension.
1102.7 Waiver termination.

Subpart B—Rules of Practice for
Proceedings
1102.20 Authority, purpose, and scope.
1102.21 Definitions.
1102.22 Appearance and practice before the
Subcommittee.
1102.23 Formal requirements as to papers
filed.
1102.24 Filing requirements.
1102.25 Service.
1102.26 When papers are deemed filed or
served.
1102.27 Computing time.
1102.28 Documents and exhibits in proceedings public.
1102.29 Conduct of proceedings.
1102.30 Rules of evidence.
1102.31 Burden of proof.
1102.32 Notice of Intention to Commence a
Proceeding.
1102.33 Rebuttal or Notice Not To Contest.
1102.34 Briefs, memoranda and statements.
1102.35 Opportunity for informal settlement.
1102.36 Oral presentations.
1102.37 Decision of the Subcommittee and
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1102.38 Compliance activities.
1102.39 Duty to cooperate.

Subpart C—Rules Pertaining to the Privacy
of Individuals and Systems of Records
Maintained by the Appraisal Subcommittee
1102.100 Authority, purpose and scope.
1102.101 Definitions.
1102.102 Times, places and requirements for
requests pertaining to individual records
in a record system and for the identification of individuals making requests for
access to records pertaining to them.
1102.103 Disclosure of requested records.
1102.104 Special procedure: Medical records.
1102.105 Requests for amendment of records.
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1102.107 Appeal of initial adverse agency determination regarding access or amendment.
1102.108 General provisions.
1102.109 Fees.
1102.110 Penalties.

Subpart D—Description of Office,
Procedures, Public Information
1102.300 Purpose and scope.
1102.301 Definitions.
1102.302 ASC authority and functions.
1102.303 Organization and methods of operation.
1102.304 Federal Register publication.
1102.305 Publicly available records.
1102.306 Procedures for requesting records.
1102.307 Disclosure of exempt records.
1102.308 Right to petition for issuance,
amendment and repeal of rules of general
application.
1102.309 Confidential treatment procedures.
1102.310 Service of process.

Subpart A—Temporary Waiver
Requests
AUTHORITY: 12 U.S.C. 3348(b).
SOURCE: 57 FR 10982, Apr. 1, 1992, unless
otherwise noted.

§ 1102.1 Authority, purpose and scope.
(a) Authority. This subpart is issued
under section 1119(b) of Title XI of the
Financial Institutions Reform, Recovery, and Enforcement Act of 1989
(‘‘FIRREA’’) (12 U.S.C. § 3348(b)).
(b) Purpose and scope. This subpart
prescribes rules of practice and procedure governing temporary waiver proceedings under Section 1119(b) of Title
XI of FIRREA (12 U.S.C. 3348(b)). These
procedures apply whenever a State appraiser regulatory agency requests the
Appraisal Subcommittee of the Federal
Financial Institutions Examination
Council (‘‘ASC’’) for a waiver of any requirement relating to certification or
licensing of a person to perform appraisals under Title XI of FIRREA.
They also apply whenever the ASC,
based on sufficient, credible information or requests received from other
persons or entities, initiates a temporary waiver proceeding.
§ 1102.2 Requirements for requests.
A request will not be deemed received by the ASC unless it fully and
accurately sets out:

§ 1102.3

(a) If the requester is a State Appraiser Regulatory Agency, a written,
duly authorized determination by the
State Appraiser Regulatory Agency
that there is a scarcity of State licensed or State certified appraisers
leading to significant delays in obtaining appraisals in federally related
transactions. The scarcity can relate
to the entire State or to particular
geographical or political subdivisions.
In the absence of such a written determination, a State Appraiser Regulatory Agency must ask the ASC for
such a determination;
(b) The requirement or requirements
of State law from which relief is being
sought;
(c) A description of all significant
problems currently being encountered
in efforts to comply with Title XI;
(d) The nature of the scarcity of certified or licensed appraisers (including
supporting documentation);
(e) The extent of the delays anticipated or experienced in obtaining the
services of certified or licensed appraisers (including supporting documentation);
(f) The reasons why the requester believes that the requirement or requirements are causing the scarcity of certified or licensed appraisers and the
service delays; and
(g) A specific plan for expeditiously
alleviating the scarcity and the service
delays.
§ 1102.3 Other requests and information submissions.
The federal financial institutions
regulatory agencies and the Resolution
Trust Corporation, their respective
regulated financial institutions, and
other persons or institutions with a demonstrable interest in appraiser regulation, may ask the ASC for a determination under § 1102.2(a) of this subpart, and may ask that the ASC exercise its discretionary authority to initiate a temporary waiver proceeding.
Such regulated financial institutions
and other persons or institutions do
not need to comply with § 1102.2(g) of
this subpart, but are strongly encouraged to include meaningful suggestions
and recommendations for remedying
the situation. A copy of the request or
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informational submission shall be forwarded promptly to the State Appraiser Regulatory Agency. The ASC
shall consider these submissions and
requests in exercising its authority to
initiate a temporary waiver procedure.
When the ASC initiates a temporary
waiver proceeding, these documents
shall correspond to a received request
under § 1102.4 of this subpart.
§ 1102.4 Notice and comment.
The ASC shall publish promptly in
the FEDERAL REGISTER a notice respecting:
(a) The received request; or
(b) The ASC order initiating a temporary waiver proceeding. The notice
or initiation order shall contain a concise general statement of the nature
and basis for the action and shall give
interested persons 30 calendar days
from its publication in which to submit
written data, views and arguments.
§ 1102.5 Subcommittee determination.
Within 45 calendar days of the date of
the publication of the notice or initiation order in the FEDERAL REGISTER,
the ASC, by order, shall either grant or
deny a waiver in whole, in part, and
upon specified terms and conditions,
including provisions for waiver termination. Such order shall respond to
comments received from interested
members of the public and shall provide the reasons for the ASC’s finding.
The order shall be published promptly
in the FEDERAL REGISTER, which, in the
case of an approval order, shall be after
Federal Financial Institution Examination Council concurrence. Upon the
ASC’s determination that an emergency exists, the ASC may issue an interim approval order simultaneously
with its action under § 1120.4 of this
subpart. Any ASC approval order shall
be effective only upon Federal Financial Institution Examination Council
concurrence.
§ 1102.6 Waiver extension.
The ASC may initiate an extension of
temporary waiver relief and shall follow §§ 1102.4, 1102.5 and 1102.7 of this
subpart. A State Appraiser Regulatory
Agency also may request an extension
of temporary waiver relief by forwarding an additional written request

to the ASC. A request for an extension
from State Appraiser Regulatory Agency shall be subject to all the requirements of this subpart.
§ 1102.7

Waiver termination.

The ASC at any time may terminate
a waiver order on the finding that:
(a) The significant delays in obtaining the services of certified or licensed
appraisers no longer exist; or
(b) The terms and conditions of the
waiver order are not being satisfied.
The ASC shall publish a finding of
waiver termination promptly in the
FEDERAL REGISTER, giving interested
persons no less than 30 calendar days
from publication in which to submit
written data, views and arguments. In
the absence of further ASC action to
the contrary, the finding of waiver termination automatically shall become
final 21 calendar days after the close of
the comment period.

Subpart B—Rules of Practice for
Proceedings
AUTHORITY: 12 U.S.C. 3332, 3335, 3347, and
3348(c).
SOURCE: 57 FR 31650, July 17, 1992, unless
otherwise noted.

§ 1102.20 Authority,
scope.

purpose,

(a) Authority. This subpart is issued
under sections 1103, 1106, 1118 and
1119(c) of Title XI of the Financial Institutions Reform, Recovery, and Enforcement Act of 1989 (FIRREA) (12
U.S.C. 3332, 3335, 3347, and 3348(c)).
(b) Purpose and scope. This subpart
prescribes rules of practice and procedure governing non-recognition proceedings under section 1118 of Title XI
(12 U.S.C. 3347); and other proceedings
necessary to carry out the purposes of
Title XI under section 1119(c) of Title
XI (12 U.S.C. 3348(c)).
[57 FR 31650, July 17, 1992, as amended at 57
FR 35004, Aug. 7, 1992]

§ 1102.21

Definitions.

As used in this subpart:
(a) Subcommittee or ASC means the
Appraisal Subcommittee of the Federal
Financial Institutions Examination
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Council, as established under section
1011 of Title XI (12 U.S.C. 3310).
(b) Party means the ASC or a person,
agency or other entity named as a
party, including, when appropriate,
persons appearing in the proceeding
under § 1102.22 of this subpart.
(c) Respondent means any party other
than the ASC.
(d) Secretary means the Secretary of
the ASC under its Rules of Operation.
§ 1102.22 Appearance and practice before the Subcommittee.
(a) By attorneys and notice of appearance. Any person who is a member in
good standing of the bar of the highest
court of any State or of the District of
Columbia, or of any possession, territory, or commonwealth of the United
States, may represent parties before
the ASC upon filing with the Secretary
a written notice of appearance stating
that he or she is currently qualified as
provided in this paragraph and is authorized to represent the particular
party on whose behalf he or she acts.
(b) By non-attorneys. An individual
may appear on his or her own behalf. A
member of a partnership may represent
the partnership, and an officer, director or employee of any government
unit, agency, institution, corporation
or authority may represent that unit,
agency, institution, corporation or authority. The partner, officer, director
or employee must file with the Secretary a written statement that he or
she has been duly authorized by the
partnership, government unit, agency,
institution, corporation or authority
to act on its behalf. The ASC may require the representative to attach to
the statement appropriate supporting
documentation, such as a corporate
resolution.
(c) Conduct during proceedings. All
participants in a proceeding shall conduct themselves with dignity and in an
orderly and ethical manner. The attorney or other representative of a party
shall make every effort to restrain a
client from improper conduct in connection with a proceeding. Improper
language or conduct, refusal to comply
with directions, use of dilatory tactics,
or refusal to adhere to reasonable
standards of orderly and ethical conduct constitute grounds for immediate

§ 1102.25

exclusion from the proceeding at the
direction of the ASC.
§ 1102.23 Formal requirements as to
papers filed.
(a) Form. All papers filed under this
subpart must be double-spaced and
printed or typewritten on 81⁄2″×11″
paper. All copies shall be clear and legible.
(b) Caption. All papers filed must include at the head thereof, or on a title
page, the name of the ASC and of the
filing party, the title and/or docket
number of the proceeding and the subject of the particular paper.
(c) Party names, signatures, certificates
of service. All papers filed must set
forth the name, address and telephone
number of the attorney or party making the filing, must be signed by the attorney or party, and must be accompanied by a certification setting forth
when and how service has been made
on all other parties.
(d) Copies. Unless otherwise specifically provided in the notice of proceeding or by the ASC during the proceeding, an original and one copy of all
documents and papers shall be furnished to the Secretary.
§ 1102.24

Filing requirements.

(a) Filing. All papers filed with the
ASC in any proceeding shall be filed
with the Secretary, Appraisal Subcommittee, 2100 Pennsylvania Avenue,
NW., suite 200, Washington, DC 20037.
(b) Manner of filing. Unless otherwise
specified by the ASC, filing may be accomplished by:
(1) Personal service;
(2) Delivering the papers to a reliable
commercial courier service, overnight
delivery service, or to the U.S. Post Office for Express Mail delivery; and
(3) Mailing the papers by first class,
registered, or certified mail.
§ 1102.25

Service.

(a) Methods; appearing party. A serving party, who has made an appearance
under § 1102.22 of this subpart, shall use
one or more of the following methods
of service:
(1) Personal service;
(2) Delivering the papers to a reliable
commercial courier service, overnight
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delivery service, or to the U.S. Post Office for Express Mail delivery; and
(3) Mailing the papers by first class,
registered, or certified mail.
(b) Methods; non-appearing party. If a
party has not appeared in the proceeding in accordance with § 1102.22 of
this subpart, the ASC or any other
party shall make service by any of the
following methods:
(1) By personal service;
(2) By delivery to a person of suitable
age and discretion at the party’s last
known address;
(3) By registered or certified mail addressed to the party’s last known address; or
(4) By any other manner reasonably
calculated to give actual notice.
(c) By the Subcommittee. All papers required to be served by the ASC shall be
served by the Secretary unless some
other person shall be designated for
such purpose by the ASC.
(d) By the respondent. All papers filed
in a proceeding under this subpart
shall be served by a respondent on the
Secretary and each party’s attorney,
or, if any party is not so represented,
then upon such party. Such service
may be made by any of the appropriate
methods specified in paragraphs (a) and
(b) of this section.
§ 1102.26 When papers are deemed
filed or served.
(a) Effectiveness. Filing and service
are deemed effective:
(1) For personal service or same-day
commercial courier delivery, upon actual delivery; and
(2) For overnight commercial delivery service, U.S. Express Mail delivery,
or first class, registered, or certified
mail, upon deposit in, or delivery to, an
appropriate point of collection.
(b) Modification. The effective times
for filing and service in paragraph (a)
of this section may be modified by the
ASC in the case of filing or by agreement of the parties in the case of service.
§ 1102.27 Computing time.
(a) General rule. In computing any period of time prescribed or allowed by
this subpart, the date of the act, event
or default from which the designated
period of time begins to run is not in-

cluded. The last day so computed is included, unless it is a Saturday, Sunday,
or Federal holiday, in which event the
period runs until the end of the next
day which is not a Saturday, Sunday or
Federal holiday. Intermediate Saturdays, Sundays, and Federal holidays
shall not be included in the computation.
(b) For service and filing responsive papers. Whenever a time limit is measured by a prescribed period from the
service of any notice or paper, the applicable time periods are calculated as
follows:
(1) If service is made by first class,
registered or certified mail, add three
days to the prescribed period; and
(2) If service is made by express mail
or overnight delivery service, add one
day to the prescribed period.
§ 1102.28 Documents and exhibits in
proceedings public.
Unless and until otherwise ordered
by the ASC or unless otherwise provided by statute or by ASC regulation,
all documents, papers and exhibits
filed in connection with any proceeding, other than those that may be
withheld from disclosure under applicable law, shall be placed by the Secretary in the proceeding’s public file
and will be available for public inspection and copying at the address set out
in § 1102.24 of this subpart.
§ 1102.29 Conduct of proceedings.
(a) In general. Unless otherwise provided in the notice of proceedings, all
proceedings under this subpart shall be
conducted as hereinafter provided.
(b) Written submissions. All aspects of
the proceeding shall be conducted by
written submissions only, with the exception of oral presentations allowed
under § 1102.36 of this subpart.
(c) Disqualification. A Subcommittee
member who deems himself or herself
disqualified may at any time withdraw.
Upon receipt of a timely and sufficient
affidavit of personal bias or disqualification of such member, the ASC will
rule on the matter as a part of the
record and decision in the case.
(d) User of ASC staff. Appropriate
members of the ASC’s staff who are not
engaged in the performance of investigative or prosecuting functions in the
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proceeding may advise and assist the
ASC in the consideration of the case
and in the preparation of appropriate
documents for its disposition.
(e) Authority of Subcommittee Chairperson. The Chairperson of the ASC, in
consultation with other members of
the ASC whenever appropriate, shall
have complete charge of the proceeding
and shall have the duty to conduct it
in a fair and impartial manner and to
take all necessary action to avoid
delay in the disposition of proceedings
in accordance with this subpart.
(f) Conferences. (1) The ASC may on
its own initiative or at the request of
any party, direct all parties or counsel
to meet with one or more duly authorized ASC members or staff at a specified time and place, or to submit to the
ASC or its designee, suggestions in
writing for the purpose of considering
any or all of the following:
(i) Scheduling of matters, including a
timetable for the information-gathering phase of the proceeding;
(ii) Simplification and clarification
of the issues;
(iii) Stipulations and admissions of
fact and of the content and authenticity of documents;
(iv) Matters of which official notice
will be taken; and
(v) Such other matters as may aid in
the orderly disposition of the proceeding, including disclosure of the
names of persons submitting affidavits
or other documents and exhibits which
may be introduced into the public file
of the proceeding.
(2) Such conferences will not be recorded, but the Secretary shall place in
the proceeding’s public file a memorandum summarizing the results of the
conference and shall provide a copy of
the memorandum to each party. The
memorandum shall control the subsequent course of the proceedings, unless
the ASC for good cause shown by one
or more parties to the conference,
modifies those results and instructs
the Secretary to place an amendatory
memorandum to that effect in the public file.
(g) Changes or extensions of time and
changes of place of proceeding. The ASC,
in connection with initiating a specific
proceedings under § 1102.32 of this subpart, may instruct the Secretary to

§ 1102.31

publish in the FEDERAL REGISTER time
limits different from those specified in
this subpart, and may, on its own initiative or for good cause shown, issue
an exemption changing the place of the
proceeding or extending any time limit
prescribed by this subpart, including
the date for ending the informationgathering phase of the proceeding.
(h) Call for further briefs, memoranda,
statements; reopening of matters. The
ASC may call for the production of further information upon any issue, the
submission of briefs, memoranda and
statements (together with written responses), and, upon appropriate notice,
may reopen any aspect of the proceeding at any time prior to a decision
on the matter.
[57 FR 31650, July 17, 1992, as amended at 57
FR 35004, Aug. 7, 1992]

§ 1102.30

Rules of evidence.

(a) In general. (1) Except as is otherwise set forth in this section, relevant,
material and reliable evidence that is
not unduly repetitive is admissible to
the fullest extent authorized by the
Administrative Procedure Act (5 U.S.C.
551 et seq.) and other applicable law.
(2) Evidence that would be admissible
under the Federal Rules of Evidence is
admissible in a proceeding conducted
under this subpart.
(3) Evidence that would be inadmissible under the Federal Rules of Evidence may be deemed or ruled admissible in a proceeding conducted under
this subpart if such evidence is relevant, material, reliable and not unduly repetitive.
(b) Stipulations. Any party may stipulate in writing as to any relevant matters of fact, law, or the authenticity of
any relevant documents. The Secretary
shall place such stipulations in the
public file, and they shall be binding on
the parties.
(c) Official notice. Every matter officially noticed by the ASC shall appear
in the public file, unless the ASC determines that the matter must be withheld from public disclosure under applicable Federal law.
§ 1102.31

Burden of proof.

The ultimate burden of proof shall be
on the respondent. The burden of going
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forward with a prima facie case shall be
on the ASC.
§ 1102.32 Notice of Intention to Commence a Proceeding.
The ASC shall instruct the Secretary
or other designated officer acting for
the ASC to publish in the FEDERAL
REGISTER a Notice of Intention To
Commence A Proceeding (Notice of Intention). The Notice of Intention shall
be served upon the party or parties to
the proceeding and shall commence at
the time of service. The Notice of Intention shall state the legal authority
and jurisdiction under which the proceeding is to be held; shall contain, or
incorporate by appropriate reference, a
specific statement of the matters of
fact or law constituting the grounds
for the proceeding; and shall state a
date no sooner than 25 days after service of the Notice of Intention is made
for termination of the informationgathering phase of the proceeding. The
Notice of Intention also must contain a
bold-faced warning respecting the effect of a failure to file a Rebuttal or
Notice Not To Contest under § 1102.33(d)
of this subpart. The ASC may amend a
Notice of Intention in any manner and
to the extent consistent with provisions of applicable law.
§ 1102.33 Rebuttal or Notice Not To
Contest.
(a) When required. A party to the proceeding may file either a Rebuttal or a
Notice Not to Contest the statements
contained in the Notice of Intention or
any amendment thereto with the Secretary within 15 days after being served
with the Notice of Intention or an
amendment to such Notice. The Secretary shall place the Rebuttal or the
Notice Not To Contest in the public
file.
(b) Requirements of Rebuttal; effect of
failure to deny. A Rebuttal filed under
this section shall specifically admit,
deny or state that the party does not
have sufficient information to admit or
deny each statement in the Notice of
Intention. A statement of lack of information shall have the effect of a denial. Any statement not denied shall be
deemed to be admitted. When a party
intends to deny only a part or a qualification of a statement, the party shall

admit so much of it as is true and shall
deny only the remainder.
(c) Notice Not To Contest. A party filing a Notice Not To Contest the statement of fact set forth in the Notice of
Intention shall constitute a waiver of
the party’s opportunity to rebut the
facts alleged, and together with the
Notice of Intention and any referenced
documents, will provide a record basis
on which the ASC shall decide the matter. The filing of a Notice Not To Contest shall not constitute a waiver of
the right of such party to a judicial review of the ASC’s decision, findings
and conclusions.
(d) Effect of failure to file Rebuttal or
Notice Not To Contest. Failure of a party
to file a response required by this section within the time provided shall
constitute a waiver of the party’s opportunity to rebut and to contest the
statements in the Notice of Intention
and shall constitute authorization for
the ASC to find the facts to be as presented in the Notice of Intention and
to file with the Secretary a decision
containing such findings and appropriate conclusions. The ASC, for good
cause shown, will permit the filing of a
Rebuttal after the prescribed time.
§ 1102.34 Briefs, memoranda and statements.
(a) By the parties. Until the end of the
information-gathering phase of the
proceeding, any party may file with
the Secretary a written brief, memorandum or other statement providing
factual data and policy and legal arguments regarding the matters set out in
the Notice of Intention. The filing
party shall simultaneously serve other
parties to the proceeding with a copy
of the document. No later than ten
days after such service, any party may
file with the Secretary a written response to the document and must simultaneously serve a copy thereof on
the other parties to the proceeding.
The Secretary will receive documents
and responses and will place them in
the public file.
(b) By interested persons, in non-recognition proceedings. Until the end of
the information-gathering phase of a
proceeding under section 1118 of
FIRREA (12 U.S.C. 3347), any person
with a demonstrable, direct interest in
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the outcome of the proceeding may file
with the Secretary a written brief,
memorandum or other statement providing factual data and policy and
legal arguments regarding the matters
set out in the Notice of Intention. The
ASC’s Chairperson or his or her designee may not accept any such written
brief, memorandum or other statement
if the submitting person cannot demonstrate a direct interest in the outcome of the proceeding. Upon acceptance of the written brief, memorandum
or other statement, the Secretary shall
make copies of the document and forward one copy thereof to each party to
the proceeding. No later than ten days
after such service, any party may file
with the Secretary a written response
to the document and must simultaneously serve one copy thereof on the
other parties to the proceeding. The
Secretary will place a copy of such
briefs, memoranda, statements and responses in the public file.
§ 1102.35 Opportunity for informal settlement.
Any party may at any time submit to
the Secretary, for consideration by the
Subcommittee, written offers or proposals for settlement of a proceeding,
without prejudice to the rights of the
parties. No offer or proposal shall be
included in the proceeding’s public file
over the objection of any party to such
proceeding. This paragraph shall not
preclude settlement of any proceeding
by the filing of a Notice Not To Contest as provided in § 1102.33(c) or by the
submission of the case to the ASC on a
stipulation of facts.
§ 1102.36 Oral presentations.
(a) In general. A party does not have
a right to an oral presentation. Under
this section, a party’s request to make
an oral presentation may be denied if
such a denial is appropriate and reasonable under the circumstances. An
oral presentation shall be considered as
an opportunity to offer, emphasize and
clarify the facts, policies and laws concerning the proceeding.
(b) Method and time of request. Between the commencement of the proceeding and ten days before the end of
the information-gathering phase, any
party to the proceeding may file with

§ 1102.37

the Secretary a letter requesting that
the Secretary schedule an opportunity
for the party to give an oral presentation to the ASC. That letter shall include the reasons why an oral presentation is necessary.
(c) ASC processing. The Secretary
must promptly forward the letter request to the Chairman of the ASC. The
Chairman, after informally contacting
other ASC members and the ASC’s senior staff for their views, will instruct
the Secretary to forward a letter to the
party either: Scheduling a date and
time for the oral presentation and
specifying the allowable duration of
the presentation; or declining the request and providing the reasons therefor. The party’s letter request and the
ASC’s response will be included in the
proceeding’s public file.
(d) Procedure on presentation day. On
the appropriate date and time, the
party or his or her attorney (if any)
will make the oral presentation before
the ASC. Any ASC member may ask
the party or the attorney, as the case
may be, pertinent questions relating to
the content of the oral presentation.
Oral presentations will not be recorded
or otherwise transcribed. The Secretary must enter promptly into the
proceeding’s public file a memorandum
summarizing the subjects discussed
during the oral presentation.
§ 1102.37 Decision
of
the
Subcommittee and judicial review.
At a reasonable time after the end of
the information-gathering phase of the
proceeding, but not exceeding 35 days,
the ASC shall issue a final decision,
containing specified terms and conditions as it deems appropriate, in the
matter and shall cause the decision to
be published promptly in the FEDERAL
REGISTER. The final decision shall be
effective on issuance. The Secretary
shall serve the decision upon the parties promptly, shall place it in the proceeding’s public file and shall furnish it
to such other persons as the ASC may
direct. Pursuant to the provisions of
chapter 7 of title 5 of the U.S. Code and
section 1118(c)(3) of title XI of FIRREA
(12 U.S.C. 3348(c)(3)), a final decision of
the ASC is a prerequisite to seeking judicial review.
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§ 1102.38 Compliance activities.
(a) Where, from complaints received
from members of the public, communications from Federal or State agencies, examination of information by
the ASC, or otherwise, it appears that
a person has violated, is violating or is
about to violate title XI of FIRREA or
the rules or regulations thereunder,
the ASC staff may commence an informal, preliminary inquiry into the matter. If, upon such inquiry, it appears
that one or more allegations relate to
possible violations of regulations administered by another agency or instrumentality of the Federal Government, then the matter shall be referred
to that agency or instrumentality for
appropriate action. The ASC, pursuant
to its responsibilities under section
1103(a)(2) of title XI (12 U.S.C.
3332(a)(2)) and section 1119(c) of title XI
(12 U.S.C. 3348)), shall monitor the matter. If, upon inquiry, it appears that
one or more allegations are within the
ASC’s jurisdiction, then the ASC, in its
discretion, may determine to commence a formal investigation respecting the matter and shall instruct the
Secretary to create a public file for the
formal investigation. The Secretary
shall place in that file a memorandum
naming the person or persons subject
to the investigation and the statutory
basis for the investigation.
(b) Unless otherwise instructed by
the ASC or required by law, the Secretary shall ensure that all other papers, documents and materials gathered or submitted in connection with
the investigation are non-public and
for ASC use only.
(c) Persons who become involved in
preliminary inquiries or formal investigations may, on their own initiative,
submit a written statement to the Secretary setting forth their interests, positions or views regarding the subject
matter of the investigation. Upon request, the staff, in its discretion, may
advise such persons of the general nature of the investigation, including the
indicated violations as they pertain to
them and the amount of time that may
be available for preparing and submitting such a statement prior to the presentation of a staff recommendation to
the ASC. Upon the commencement of a
formal investigation or a proceeding

under this subpart, the Secretary shall
place any such statement in the appropriate public file.
(d) In instances where the staff has
concluded its inquiry of a particular
matter and has determined that it will
not recommend the commencement of
a formal investigation or a proceeding
under this subpart against a person,
the staff shall advise the person that
its inquiry has been terminated. Such
advice, if given, must in no way be construed as indicating that the person
has been exonerated or that no action
may ultimately result from the staff’s
inquiry into the particular matter.
§ 1102.39 Duty to cooperate.
In the course of the investigations
and proceedings, the ASC (and its staff,
with appropriate authorization) must
provide parties or persons ample opportunity to work out problems by consent, by settlement, or in some other
manner.

Subpart C—Rules Pertaining to the
Privacy of Individuals and
Systems of Records Maintained by the Appraisal Subcommittee
AUTHORITY: 12 U.S.C. 552a.
SOURCE: 57 FR 36357, Aug. 13, 1992, unless
otherwise noted.

§ 1102.100 Authority,
purpose
and
scope.
(a) This subpart is issued under the
Privacy Act of 1974, Public Law 93–579,
88 Stat. 1896; 12 U.S.C. 552a, as amended.
(b) The Privacy Act of 1974 is based,
in part, on the finding by Congress that
‘‘in order to protect the privacy of individuals identified in information systems maintained by Federal agencies,
it is necessary and proper for the Congress to regulate the collection, maintenance, use, and dissemination of information by such agencies.’’ To
achieve this objective, the Act generally provides that Federal agencies
must advise an individual upon request
whether records maintained by the
agency in a system of records pertain
to the individual and must grant the
individual access to such records. The
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Act further provides that individuals
may request amendments to records
pertaining to them that are maintained by the agency, and that the
agency shall either grant the requested
amendments or set forth fully its reasons for refusing to do so.
(c) The Appraisal Subcommittee of
the Federal Financial Institutions Examination Council (ASC), pursuant to
subsection (f) of the Privacy Act,
adopts the following rules and procedures to implement the provisions of
the Act summarized above and other
provisions of the Act. These rules and
procedures are applicable to all requests for information and access or
amendment to records pertaining to an
individual that are contained in any
system of records that is maintained
by the ASC.
§ 1102.101 Definitions.
The following definitions shall apply
for purposes of this subpart:
(a) The terms individual, maintain,
record, system of records, and routine use
are defined for purposes of these rules
as they are defined in 5 U.S.C.
552a(a)(2), (a)(3), (a)(4), (a)(5) and (a)(7).
(b) ASC or Subcommittee means the
Appraisal Subcommittee of the Federal
Financial Institutions Examination
Council.
(c) Privacy Act Officer means the
ASC’s Associate Director for Administration or such other ASC staff officer,
other than the Executive Director,
duly designated by the ASC’s Executive Director.
§ 1102.102 Times, places and requirements for requests pertaining to individual records in a record system
and for the identification of individuals making requests for access to
records pertaining to them.
(a) Place to make request. Any request
by an individual to be advised whether
any system of records maintained by
the ASC and named by the individual
contains a record pertaining to him or
her, or any request by an individual for
access to a record pertaining to him or
her that is contained in a system of
records maintained by the ASC, shall
be submitted in person at the ASC between 9 a.m. and 4:30 p.m., Monday
through Friday, which is located at
2100 Pennsylvania Avenue, NW., suite

§ 1102.102

200, Washington, DC. 20037, or by mail
addressed to: Privacy Act Officer, ASC,
2100 Pennsylvania Avenue, NW., suite
200, Washington, DC. 20037. All requests
will be required to be put in writing
and signed by the individual making
the request. In the case of requests for
access that are made by mail, the envelope should be clearly marked ‘‘Privacy Act Request.’’
(1) Information to be included in requests. Each request by an individual
concerning whether the ASC maintains
in a system of records a record that
pertains to the individual, or for access
to any record pertaining to the individual that is maintained by the ASC
in a system of records, shall include
such information as will assist the ASC
in identifying those records as to which
the individual is seeking information
or access. Where practicable, the individual should identify the system of
records that is the subject of his or her
request by reference to the ASC’s notices of systems of records, which are
published in the FEDERAL REGISTER, as
required by section (e)(4) of the Privacy
Act, 5 U.S.C. 552a(e)(4). Where a system
of records is compiled on the basis of a
specific identification scheme, the individual should include in his or her request the identification number or
other identifier assigned to the individual. In the event the individual does
not know that number or identifier,
the individual shall provide other information, including his or her full
name, address, date of birth and subject matter of the record, to aid in
processing his or her request. If additional information is required before a
request can be processed, the individual shall be so advised.
(2) Verification of identity. When the
fact of the existence of a record is not
required to be disclosed under the Freedom of Information Act, 5 U.S.C. 552, as
amended, or when a record as to which
access has been requested is not required to be disclosed under that Act,
the individual seeking the information
or requesting access to the record shall
be required to verify his or her identity
before access will be granted or information given. For this purpose, individuals shall appear at the ASC located
at 2100 Pennsylvania Avenue, NW.,
suite 200, Washington, DC., between 9
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a.m. to 4:30 p.m., Monday through Friday. The ASC’s Office is not open on
Saturdays, Sundays or Federal holidays.
(3) Methods for verifying identity—appearance in person. For the purpose of
verifying identity, an individual seeking information regarding pertinent
records or access to those records shall
furnish documentation that may reasonably be relied on to establish the individual’s identity. Such documentation might include a valid birth certificate, driver’s license, employee or military identification card, and medicare
card.
(4) Method for verifying identity—by
mail. Where an individual cannot appear at the ASC’s Office for the purpose
of verifying identity, the individual
shall submit, along with the request
for information or access, a signed and
notarized statement attesting to his or
her identity. Where access is being
sought, the sworn statement shall include a representation that the records
being sought pertain to the individual
and a stipulation that the individual is
aware that knowingly and willfully requesting or obtaining records pertaining to an individual from the ASC
under false pretenses is a criminal offense.
(5) Additional procedures for verifying
identity. When it appears appropriate to
the Privacy Act Officer, other arrangements may be made for the verification
of identity as are reasonable under the
circumstances and appear to be effective to prevent unauthorized disclosure
of, or access to, individual records.
(b) Acknowledgement of requests for information pertaining to individual records
in a record system or for access to individual records. (1) Except where an immediate acknowledgement is given for
requests made in person, the receipt of
a request for information pertaining to
individual records in a record system
will be acknowledged within 10 days,
excluding Saturdays, Sundays and Federal holidays. Requests will be processed as promptly as possible and a response to such requests will be given
within 30 days (excluding Saturdays,
Sundays, and Federal holidays) unless,
within the 30 day period and for cause
shown, the individual making the re-

quest is notified in writing that a
longer period is necessary.
§ 1102.103 Disclosure
of
requested
records.
(a) Initial review. Requests by individuals for access to records pertaining to
them will be referred to the ASC’s Privacy Act Officer, who initially will determine whether access will be granted.
(b) Grant of request for access. (1) If it
is determined that a request for access
to records pertaining to an individual
will be granted, the individual will be
advised by mail that access will be
given at the ASC or a copy of the requested record will be provided by mail
if the individual shall so indicate.
Where the individual requests that copies of the record be mailed to or her or
requests copies of a record upon reviewing it at the ASC, the individual
shall pay the cost of making requested
copies, as set forth in § 1102.109 of this
subpart.
(2) In granting access to an individual to a record pertaining to him or
her, the ASC staff shall take steps to
prevent the unauthorized disclosure of
information pertaining to other individuals.
(c) Denial of request for access. If it is
determined that access will not be
granted, the individual making the request will be notified of that fact and
given the reasons why access is being
denied. The individual also will be advised of his or her right to seek review
by the Executive Director of the initial
decision to deny access, in accordance
with the procedures set forth in
§ 1102.107 of this subpart.
(d) Time for acting on requests for access. Access to a record pertaining to
an individual normally will be granted
or denied within 30 days (excluding
Saturdays, Sundays, and Federal holidays) after the receipt of the request
for access, unless the individual making the request is notified in writing
within the 30 day period that, for good
cause shown, a longer time is required.
In such cases, the individual making
the request shall be informed in writing of the difficulties encountered and
an indication shall be given as to when
it is anticipated that access may be
granted or denied.
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(e) Authorization to allow designated
person to review and discuss records pertaining to another individual. An individual, who is granted access to records
pertaining to him or her and who appears at the ASC Office to review the
records, may be accompanied by another person of his or her choosing.
Where the records as to which access
has been granted are not required to be
disclosed under provisions of the Freedom of Information Act, 5 U.S.C. 552, as
amended, the individual requesting the
records, before being granted access,
shall execute a written statement,
signed by him or her, specifically authorizing the latter individual to review and discuss the records. If such
authorization has not been given as described, the person who has accompanied the individual making the request will be excluded from any review
or discussion of the records.
(f) Exclusion for certain records. Nothing contained in these rules shall allow
an individual access to any information compiled in reasonable anticipation of an administrative judicial or
civil action or proceeding.
§ 1102.104 Special procedure: Medical
records.
(a) Statement of physician or mental
health professional. When an individual
requests access to records pertaining to
the individual that include medical
and/or psychological information, the
ASC, if it deems it necessary under the
particular circumstances, may require
the individual to submit with the request a signed statement by the individual’s physician or a mental health
professional indicating that, in his or
her opinion, disclosure of the requested
records or information directly to the
individual will not have an adverse effect on the individual.
(b) Designation of physician or mental
health professional to receive records. If
the ASC believes, in good faith, that
disclosure of medical and/or psychological information, directly to an individual could have an adverse effect
on that individual, the individual may
be asked to designate in writing a physician or mental health professional to
whom the individual would like the
records to be disclosed, and disclosure
that otherwise would be made to the

§ 1102.105

individual will instead be made to the
designated physician or mental health
professional.
§ 1102.105 Requests for amendment of
records.
(a) Place to make requests. A request
by an individual to amend records pertaining to him or her may be made in
person during normal business hours at
the ASC located at 2100 Pennsylvania
Avenue, NW., Suite 200, Washington,
DC, or by mail addressed to the Privacy Act Officer, ASC, 2100 Pennsylvania Avenue, NW., suite 200, Washington, DC 20037.
(1) Information to be included in requests. Each request to amend an ASC
record shall reasonably describe the
record sought to be amended. Such description should include, for example,
relevant names, dates and subject matter to permit the record to be located
among the records maintained by the
ASC. An individual who has requested
that a record pertaining to the individual be amended will be advised
promptly if the record cannot be located on the basis of the description
given and that further identifying information is necessary before the request can be processed. An initial evaluation of a request presented in person
will be made immediately to ensure
that the request is complete and to indicate what, if any, additional information will be required. Verification of
the individual’s identity as set forth in
§ 1102.102(a) (2), (3), (4) and (5) may also
be required.
(2) Basis for amendment. An individual
requesting an amendment to a record
pertaining to the individual shall
specify the substance of the amendment and set forth facts and provide
such materials that would support his
or her contention that the record as
maintained by the ASC is not accurate,
timely or complete, or that the record
is not necessary and relevant to accomplish a statutory purpose of the ASC as
authorized by law or by Executive
Order of the President.
(b) Acknowledgement of requests for
amendment. Receipt of a request to
amend a record pertaining to an individual normally will be acknowledged
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in writing within 10 days after such request has been received, excluding Saturdays, Sundays and Federal holidays.
When a request to amend is made in
person, the individual making the request will be given a written acknowledgement when the request is presented. The acknowledgement will describe the request received and indicate when it is anticipated that action
will be taken on the request. No acknowledgement will be sent when the
request for amendment will be reviewed, and an initial decision made,
within the 10 day period after such request has been received.
§ 1102.106 Review
amendment.

of

requests

for

(a) Initial review. As in the case of requests for access, requests by individuals for amendment to records pertaining to them will be referred to the
ASC’s Privacy Act Officer for an initial
determination.
(b) Standards to be applied in reviewing
requests. In reviewing requests to
amend records, the Privacy Act Officer
will be guided by the criteria set forth
in 5 U.S.C. 552(e) (1) and (5), i.e., that
records maintained by the ASC shall
contain only such information as is
necessary and relevant to accomplish a
statutory purpose of the ASC as required by statute or Executive Order of
the President and that such information also be accurate, timely, relevant
and complete. These criteria will be applied whether the request is to add material to a record or to delete information from a record.
(c) Time for acting on requests. Initial
review of a request by an individual to
amend a record shall be completed as
promptly as is reasonably possible and
normally within 30 days (excluding
Saturdays, Sundays, and Federal holidays) from the date the request was received, unless unusual circumstances
preclude completion of review within
that time. If the anticipated completion date indicated in the acknowledgement cannot be met, the individual requesting the amendment will
be advised in writing of the delay and
the reasons therefor, and also advised
when action is expected to be completed.

(d) Grant of requests to amend records.
If a request to amend a record is granted in whole or in part, the Privacy Act
Officer will:
(1) Advise the individual making the
request in writing of the extent to
which it has been granted;
(2) Amend the record accordingly;
and
(3) Where an accounting of disclosures of the record has been kept pursuant to 5 U.S.C. 552a(c), advise all previous recipients of the record of the
fact that the record has been amended
and the substance of the amendment.
(e) Denial of requests to amend records.
If an individual’s request to amend a
record pertaining to him is denied in
whole or in part, the Privacy Act Officer will:
(1) Promptly advise the individual
making the request in writing of the
extent to which the request has been
denied;
(2) State the reasons for the denial of
the request;
(3) Describe the procedures established by the ASC to obtain further review within the ASC of the request to
amend, including the name and address
of the person to whom the appeal is to
be addressed; and
(4) Inform the individual that the
Privacy Act Officer will provide information and assistance to the individual
in perfecting an appeal of the initial
decision.
§ 1102.107 Appeal of initial adverse
agency determination regarding access or amendment.
(a) Administrative review. Any person
who has been notified pursuant to
§ 1102.103(c) that a request for access to
records pertaining to him or her has
been denied in whole or in part, or pursuant to § 1102.106(e) of this subpart
that a request for amendment has been
denied in whole or in part, or who has
received no response to a request for
access or to amend within 30 days (excluding Saturdays, Sundays and Federal holidays) after the request was received by the ASC’s staff (or within
such extended period as may be permitted in accordance with §§ 1102.103(d)
and 1102.106(c) of this subpart), may appeal the adverse determination or failure to respond by applying for an order
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of the Executive Director determining
and directing that access to the record
be granted or that the record be
amended in accordance with his or her
request.
(1) The application shall be in writing
and shall describe the record in issue
and set forth the proposed amendment
and the reasons therefor.
(2) The application shall be delivered
to the ASC, 2100 Pennsylvania Avenue,
NW., suite 200, Washington, DC, or by
mail addressed to the Privacy Act Officer, ASC, 2100 Pennsylvania Avenue,
NW., suite 200, Washington, DC 20037.
(3) The applicant may state such
facts and cite such legal or other authorities in support of the application.
(4) The Executive Director will make
a determination with respect to any
appeal within 30 days after the receipt
of such appeal (excluding Saturdays,
Sundays, and Federal holidays), unless
for good cause shown, the Executive
Director shall extend that period. If
such an extension is made, the individual who is appealing shall be advised in writing of the extension, the
reasons therefor, and the anticipated
date when the appeal will be decided.
(5) In considering an appeal from a
denial of a request to amend a record,
the Executive Director shall apply the
same standards as set forth in
§ 1102.106(b).
(6) If the Executive Director concludes that access should be granted,
the Executive Director shall issue an
order granting access and instructing
the Privacy Act Officer to comply with
§ 1102.103(b).
(7) If the Executive Director concludes that the request to amend the
record should be granted in whole or in
part, the Executive Director shall issue
an order granting the requested amendment in whole or in part and instructing the Privacy Act Officer to comply
with the requirements of § 1102.106(d) of
this subpart, to the extent applicable.
(8) If the Executive Director affirms
the initial decision denying access, the
Executive Director shall issue an order
denying access and advising the individual seeking access of:
(i) The order;
(ii) The reasons for denying access;
and

§ 1102.107

(iii) The individual’s right to obtain
judicial review of the decision pursuant
to 5 U.S.C. 552a(g)(1)(B).
(9) If the Executive Director determines that the decision of the Privacy
Act Officer denying a request to amend
a record should be upheld, the Executive Director shall issue an order denying the request and the individual shall
be advised of:
(i) The order refusing to amend the
record and the reasons therefor;
(ii) The individual’s right to file a
concise statement setting forth his or
her disagreement with the Executive
Director’s decision not to amend the
record;
(iii) The procedures for filing such a
statement of disagreement with the
Executive Director;
(iv) The fact that any such statement
of disagreement will be made available
to anyone to whom the record is disclosed, together with, if the Executive
Director deems it appropriate, a brief
statement setting forth the Executive
Director’s reasons for refusing to
amend;
(v) The fact that prior recipients of
the record in issue will be provided
with the statement of disagreement
and the Executive Director’s statement, if any, to the extent that an accounting of such disclosures has been
maintained pursuant to 5 U.S.C.
552a(c); and
(vi) The individual’s right to seek judicial review of the Executive Director’s refusal to amend, pursuant to 5
U.S.C. 552a(g)(1)(A).
(b) Statement of disagreement. As noted
in paragraph (a)(9)(ii) of this section,
an individual may file with the Executive Director a statement setting forth
his or her disagreement with the Executive Director’s denial of his or her request to amend a record.
(1) Such statement of disagreement
shall be delivered to the ASC, 2100
Pennsylvania Avenue, NW., Suite 200,
Washington, DC 20037, within 30 days
after receipt by the individual of the
Executive Director’s order denying the
amendment, excluding Saturdays, Sundays and Federal holidays. For good
cause shown, this period can be extended for a reasonable time.
(2) Such statement of disagreement
shall concisely state the basis for the
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individual’s
disagreement.
Unduly
lengthy or irrelevant materials will be
returned to the individual by the Executive Director for appropriate revisions
before they become a permanent part
of the individual’s record.
(3) The record about which a statement of disagreement has been filed
will clearly note which part of the
record is disputed and the Executive
Director will provide copies of the
statement of disagreement and, if the
Executive Director deems it appropriate, provide a concise statement of
his or her reasons for refusing to
amend the record, to persons or other
agencies to whom the record has been
or will be disclosed.
§ 1102.108 General provisions.
(a) Extensions of time. Pursuant to
§§ 1102.103(b), 1102.104(d), 1102.109(c) and
1102.109(a)(4) of this subpart, the time
within which a request for information,
access or amendment by an individual
with respect to records maintained by
the ASC that pertain to him or her
normally would be processed may be
extended for good cause shown or because of unusual circumstances. As
used in these rules, good cause and unusual circumstances shall include, but
only to the extent reasonably necessary to the proper processing of a
particular request:
(1) The need to search for and collect
the requested records from establishments that are separate from the ASC.
Some records of the ASC may be stored
in Federal Records Centers in accordance with law—including many of the
documents that have been on file with
the ASC for more than 2 years—and
cannot be made available promptly.
Any person who has requested for personal examination a record stored at
the Federal Records Center will be notified when the record will be made
available.
(2) The need to search for, collect,
and appropriately examine a voluminous amount of separate and distinct
records which may be demanded in a
single request. While every reasonable
effort will be made to comply fully
with each request as promptly as possible on a first-come, first-served basis,
work done to search for, collect and appropriately examine records in re-

sponse to a request for a large number
of records will be contingent upon the
availability of processing personnel in
accordance with an equitable allocation of time to all members of the public who have requested or wish to request records.
(3) The need for consultation, which
shall be conducted with all practicable
speed, with another agency having a
substantial interest in the determination of the request, or among two or
more components within the ASC having substantial subject-matter interest
herein.
(b) Effective date of action. Whenever
it is provided in this subpart that an
acknowledgement or response to a request will be given by specific times,
deposit in the mails of such acknowledgement or response by that time, addressed to the person making the request, will be deemed full compliance.
(c) Records in use by a member of the
ASC or its staff. Although every effort
will be made to make a record in use
by a member of the ASC or its staff
available when requested, it may occasionally be necessary to delay making
such a record available when doing so
at the time the request is made would
seriously interfere with the work of the
ASC or its staff.
(d) Missing or lost records. Any person
who has requested a record or a copy of
a record pertaining to him or her will
be notified if the record sought cannot
be found. If the person so requests, he
or she will be notified if the record subsequently is found.
(e) Oral requests; misdirected written requests—(1) Telephone and other oral requests. Before responding to any request by an individual for information
concerning whether records maintained
by the ASC in a system of records pertain to the individual or to any request
for access to records by an individual,
such request must be in writing and
signed by the individual making the request. The Executive Director will not
entertain any appeal from an alleged
denial of failure to comply with an oral
request. Any person who has made an
oral request for information or access
to records who believes that the request has been improperly denied
should resubmit the request in appropriate written form to obtain proper
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consideration and, if need be, administrative review.
(2) Misdirected written requests. The
ASC cannot assure that a timely or
satisfactory response will be given to
written requests for information, access or amendment by an individual
with respect to records pertaining to
him or her that are directed to the ASC
other than in a manner prescribed in
§§ 1102.103(a), 1102.106(a), 1102.108(a)(2),
and 1102.110 of this subpart. Any staff
member who receives a written request
for information, access or amendment
should promptly forward the request to
the Privacy Act Officer. Misdirected
requests for records will be considered
to have been received by the ASC only
when they have been actually received
by the Privacy Act Officer in cases
under § 1102.108(a)(2). The Executive Director will not entertain any appeal
from an alleged denial or failure to
comply with a misdirected request, unless it is clearly shown that the request
was in fact received by the Privacy Act
Officer.
§ 1102.109 Fees.
(a) There will be no charge assessed
to the individual for the ASC’s expense
involved in searching for or reviewing
the record. Copies of the ASC’s records
will be provided by a commercial copier at rates established by a contract
between the copier and the ASC or by
the ASC at the rates in § 1101.4(b)(5)(ii)
of 12 CFR part 1101.
(b) Waiver or reduction of fees. Whenever the Executive Director of the ASC
determines that good cause exists to
grant a request for reduction or waiver
of fees for copying documents, he or
she may reduce or waive any such fees.
§ 1102.110 Penalties.
Title 18 U.S.C. 1001 makes it a criminal offense, subject to a maximum fine
of $10,000, or imprisonment for not
more than 5 years or both, to knowingly and willingly make or cause to be
made any false or fraudulent statements or representations in any matter
within the jurisdiction of any agency
of the United States. 5 U.S.C. 552a(i)
makes it a misdemeanor punishable by
a fine of not more than $5,000 for any
person knowingly and willfully to request or obtain any record concerning

§ 1102.301

an individual from the ASC under false
pretenses. 5 U.S.C. 552a(i) (1) and (2)
provide criminal penalties for certain
violations of the Privacy Act by officers and employees of the ASC.

Subpart D—Description of Office,
Procedures, Public Information
AUTHORITY: 5 U.S.C. 552, 553(e); and Executive Order 12600, 52 FR 23781 (3 CFR, 1987
Comp., p. 235).
SOURCE: 57 FR 60724, Dec. 22, 1992, unless
otherwise noted.

§ 1102.300

Purpose and scope.

This part sets forth the basic policies
of the Appraisal Subcommittee of the
Federal Financial Institutions Examination Council (‘‘ASC’’) regarding information it maintains and the procedures for obtaining access to such information. This part does not apply to
the Federal Financial Institutions Examination Council. Section 1102.301
sets forth definitions applicable to this
part 1102, subpart D. Section 1102.302
describes the ASC’s statutory authority and functions. Section 1102.303 describes the ASC’s organization and
methods of operation. Section 1102.304
describes the types of information and
documents typically published in the
FEDERAL REGISTER. Section 1102.305 explains how to access public records
maintained on the ASC’s World Wide
Web site and at the ASC’s office and
describes the categories of records generally found there. Section 1102.306 implements the Freedom of Information
Act (‘‘FOIA’’) (5 U.S.C. 552). Section
1102.307 authorizes the discretionary
disclosure of exempt records under certain limited circumstances. Section
1102.308 provides anyone with the right
to petition the ASC to issue, amend,
and repeal rules of general application.
Section 1102.309 sets out the ASC’s confidential treatment procedures. Section 1102.310 outlines procedures for
serving a subpoena or other legal process to obtain information maintained
by the ASC.
[64 FR 72496, Dec. 28, 1999]

§ 1102.301

Definitions.

For purposes of this subpart:
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(a) ASC means the Appraisal Subcommittee of the Federal Financial Institutions Examination Council.
(b) Commercial use request means a request from, or on behalf of, a requester
who seeks records for a use or purpose
that furthers the commercial, trade, or
profit interests of the requester or the
person on whose behalf the request is
made. In determining whether a request falls within this category, the
ASC will determine the use to which a
requester will put the records requested and seek additional information as it deems necessary.
(c) Direct costs means those expenditures the ASC actually incurs in
searching for, duplicating, and, in the
case of commercial requesters, reviewing records in response to a request for
records.
(d) Disclose or disclosure mean to give
access to a record, whether by producing the written record or by oral
discussion of its contents. Where the
ASC member or employee authorized
to release ASC documents makes a determination that furnishing copies of
the documents is necessary, these
words include the furnishing of copies
of documents or records.
(e) Duplication means the process of
making a copy of a record necessary to
respond to a request for records or for
inspection of original records that contain exempt material or that cannot
otherwise be directly inspected. Such
copies can take the form of paper copy,
microfilm, audiovisual records, or machine readable records (e.g., magnetic
tape or computer disk).
(f) Educational institution means a
preschool, a public or private elementary or secondary school, an institution of undergraduate or graduate
higher education, an institution of professional education, and an institution
of vocational education, which operates a program or programs of scholarly research.
(g) Field review includes, but is not
limited to, formal and informal investigations of potential irregularities occurring at State appraiser regulatory
agencies involving suspected violations
of Federal or State civil or criminal
laws, as well as such other investigations as may conducted pursuant to
law.

(h) Non-commercial scientific institution
means an institution that is not operated on a commercial basis as that
term is defined in paragraph (b) of this
section, and which is operated solely
for the purpose of conducting scientific
research, the results of which are not
intended to promote any particular
product or industry.
(i) Record includes records, files, documents, reports correspondence, books,
and accounts, or any portion thereof,
in any form the ASC regularly maintains them.
(j) Representative of the news media
means any person primarily engaged in
gathering news for, or a free-lance
journalist who can demonstrate a reasonable expectation of having his or
her work product published or broadcast by, an entity that is organized and
operated to publish or broadcast news
to the public. The term news means information that is about current events
or that would be of current interest to
the general public.
(k) Review means the process of examining documents located in a response to a request that is for a commercial use to determine whether any
portion of any document located is permitted to be withheld. It also includes
processing any documents for disclosure, e.g, doing all that is necessary to
excise them and otherwise prepare
them for release. Review does not include time spent resolving general
legal or policy issues regarding the application of exemptions.
(l) Search includes all time spent
looking for material that is responsive
to a request, including page-by-page or
line-by-line identification of material
within records. Searches may be done
manually and/or by computer using existing programming.
(m) State appraiser regulatory agency
includes, but is not limited to, any
board, commission, individual or other
entity that is authorized by State law
to license, certify, and supervise the
activities or persons authorized to perform appraisals in connections with
federally related transactions and real
estate related financial transactions
that require the services of a State licensed or certified appraiser.
[64 FR 72496, Dec. 28, 1999]
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§ 1102.302 ASC authority and functions.
(a) Authority. The ASC was established on August 9, 1989, pursuant to
title XI of the Financial Institutions
Reform, Recovery, and Enforcement
Act of 1989, as amended (‘‘FIRREA’’), 12
U.S.C. 3331 and 3310 through 3351. Title
XI is intended ‘‘to provide that Federal
financial and public policy interests in
real estate related transactions will be
protected by requiring that real estate
appraisals utilized in connection with
federally related transactions are performed in writing, in accordance with
uniform standards, by individuals
whose competency has been demonstrated and whose professional conduct will be subject to effective supervision.’’ 12 U.S.C. 3331.
(b) Functions. The ASC’s statutory
functions are generally set out in 12
U.S.C. 3332. In summary, the ASC
must:
(1) Monitor the requirements established by the States for the certification and licensing of individuals who
are qualified to perform appraisals in
connection with federally related
transactions, including a code of professional responsibility;
(2) Monitor the requirements of the
Federal financial institutions regulatory agency and Resolution Trust
Corporation with respect to appraisal
standards for federally related transactions and determinations as to which
federally related transactions require
the services of a State certified appraiser and which require the services
of a State licensed appraiser;
(3) Monitor and review the practices,
procedures, activities and organizational structure of the Appraisal Foundation; and
(4) Maintain a national registry of
State certified and licensed appraisers
eligible to perform appraisals in federally related transactions.
§ 1102.303 Organization and methods
of operation.
(a) Statutory and other guidelines.
Statutory requirements relating to the
ASC’s organization are stated in 12
U.S.C. 3310, 3333 and 3334. The ASC has
adopted and published Rules of Operation guiding its administration, meetings and procedures. These Rules of Op-

§ 1102.304

eration were published at 56 FR 28561
(June 21, 1991) and 56 FR 33451 (July 22,
1991).
(b) ASC members and staff. The ASC is
composed of six members, each being
designated by the head of their respective agencies: the Board of Governors
of the Federal Reserve System, Federal
Deposit Insurance Corporation, Office
of the Comptroller of the Currency, National Credit Union Administration,
Office of Thrift Supervision, and the
Department of Housing and Urban Development. Administrative support and
substantive program, policy, and legal
guidance for ASC activities are provided by a small, full-time, professional staff supervised by an Executive
Director.
(c) FFIEC. Title XI placed the ASC
within FFIEC as a separate, appropriated agency of the United States
Government with specific statutory responsibilities under Federal law.
(d) ASD Address ASC offices are located at 2000 K Street, NW., Suite 310;
Washington, DC 20006.
[57 FR 60724, Dec. 22, 1992, as amended at 64
FR 72497, Dec. 28, 1999]

§ 1102.304 Federal Register publication.
The ASC publishes the following information in the FEDERAL REGISTER for
the guidance of the public:
(a) Description of its organization
and the established places at which,
the officers from whom, and the methods whereby, the public may secure information, make submittals or re
nests, or obtain decisions;
(b) Statements of the general course
and method by which its functions are
channeled and determined, including
the nature and requirements of all formal and informal procedures available;
(c) Rules of procedure, descriptions of
forms available or the places at which
forms may be obtained, and instructions as to the scope and contents of
all papers, reports or examinations;
(d) Substantive rules of general applicability adopted as authorized by
law, and statements of general policy
or interpretations of general applicability formulated and adopted by the
ASC;
(e) Every amendment, revision or repeal of the foregoing; and
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(f) General notices of proposed rulemaking.
[64 FR 72497, Dec. 28, 1999]

§ 1102.305

Publicly available records.

(a) Records available on the ASCs
World Wide Web site—(1) Discretionary
release of documents. The ASC encourages the public to explore the wealth of
resources available on the ASC’s Internet World Wide Web site, located at:
http://www.asc.gov. The ASC has elected
to publish a broad range to materials
on its Web site.
(2) Documents required to be made
available via computer telecommunications. (i) The following types of documents created on or after November 1,
1996, and required to be made available
through
computer
telecommunications, may be found on the ASC’s
Internet World Wide Web site located
at: http://www.asc.gov:
(A) Final opinions, including concurring and dissenting opinions, as well as
final orders, made in the adjudication
of cases;
(B) Statements of policy and interpretations adopted by the ASC that are
not published in the FEDERAL REGISTER;
(C) Administrative staff manuals and
instructions to staff that affect a member of the public;
(D) Copies of all records (regardless
of form or format), such as correspondence relating to field reviews or other
regulatory subjects, released to any
person under § 1102.306 that, because of
the nature of their subject matter, the
ASC has determined are likely to be
the subject of subsequent requests;
(E) A general index of the records referred to in paragraph (a)(2)(i)(D) of
this section.
(ii) To the extent permitted by law,
the ASC may delete identifying details
when it makes available or publishes
any records. If reduction is necessary,
the ASC will, to the extent technically
feasible, indicate the amount of material deleted at the place in the record
where such deletion is made unless
that indication in and of itself will
jeopardize the purpose for the redaction.
(b) Types of written communications.
The following types of written commu-

nications shall be subject to paragraph
(a) of this section:
(1) The ASC’s annual report to Congress;
(2) All final opinions and orders made
in the adjudication of cases;
(3) All statements of general policy
not published in the FEDERAL REGISTER.
(4) Requests for the ASC or its staff
to provide interpretive advice with respect to the meaning or application of
any statute administered by the ASC
or any rule or regulation adopted
thereunder and any ASC responses
thereto;
(5) Requests for a statement that, on
the basis of the facts presented in such
a request, the ASC would not take any
enforcement action pertaining to the
facts as represented and any ASC responses thereto: and
(6) Correspondence between the ASC
and a State appraiser regulatory agency arising out of the ASC’s field review
of the State agency’s appraiser regulatory program.
(c) Applicable fees. (1) If applicable,
fees for furnishing records under this
section are as set forth in § 1102.306(e).
(2) Information on the ASC’s World
Wide Web site is available to the public
without charge. If, however, information available on the ASC’s World Wide
Web site is provided pursuant to a
Freedom of Information Act request
processed under g 1102.306 then fees
apply and will be assessed pursuant to
§ 1102.306(e).
[59 FR 1902, Jan. 13, 1994, as amended at 64
FR 72497, Dec. 28, 1999]

§ 1102.306 Procedures for requesting
records.
(a) Making a request for records. (1)
The request shall be submitted in writing to the Executive Director:
(i) By facsimile clearly marked
‘‘Freedom of Information Act Request’’
to (202) 872–7501;
(ii) By letter to the Executive Director marked ‘‘Freedom of Information
Act Request’’; 2000 K Street, NW., Suite
301; Washington, DC 20006; or
(iii) By sending Internet e-mail to
the Executive Director marked ‘‘Freedom of Information Act Request’’ at
his or her e-mail address listed on the
ASC’s World Wide Web site.
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(2) The request shall contain the following information:
(i) The name and address of the requester, an electronic mail address, if
available, and the telephone number at
which the requester may be reached
during normal business hours;
(ii) Whether the requester is an educational institution, non-commercial
scientific institution, or news media
representative;
(iii) A statement agreeing to pay the
applicable fees, or a statement identifying a maximum fee that is acceptable
to the requester, or a request for a
waiver or reduction of fees that satisfies paragraph (e)(1)(x) of this section;
and
(iv) The preferred form and format of
any responsive information requested,
if other than paper copies.
(3) A request for identifiable records
shall reasonably describe the records in
a way that enables the ASC’s staff to
identify and produce the records with
reasonable effort and without unduly
burdening or significantly interfering
with any ASC operations.
(b) Defective requests. The ASC need
not accept or process a request that
does not reasonably describe the
records requested or that does not otherwise comply with the requirements
of this subpart. The ASC may return a
defective request, specifying the deficiency. The requester may submit a
corrected request, which will be treated as a new request.
(c) Processing requests. (1) Receipt of
requests. Upon receipt of any request
that satisfies paragraph (a) of this section, the Executive Director shall assign the request to the appropriate
processing track pursuant to this section. The date of receipt for any request, including one that is addressed
incorrectly or that is referred by another agency, is the date the Executive
Director actually receives the request.
(2) Expedited processing. (i) Where a
person requesting expedited access to
records has demonstrated a compelling
need for the records, or where the ASC
has determined to expedite the response, the ASC shall process the request as soon as practicable. To show a
compelling need for expedited processing, the requester shall provide a
statement demonstrating that:

§ 1102.306

(A) The failure to obtain the records
on an expedited basis could reasonably
be expected to pose an imminent threat
to the life or physical safety of an individual; or
(B) The requester can establish that
it is primarily engaged in information
dissemination as its main professional
occupation or activity, and there is urgency to inform the public of the government activity involved in the re request; and
(C) The requester’s statement must
be certified to be true and correct to
the best of the person’s knowledge and
belief and explain in detail the basis
for requesting expedited processing.
(ii) The formality of the certification
required to obtain expedited treatment
may be waived by the Executive Director as a matter of administrative discretion.
(3) A requester seeking expedited
processing will be notified whether expedited processing has been granted
within ten (10) working days of the receipt of the request. If the request for
expedited processing is denied, the requester may file an appeal pursuant to
the procedures set forth in paragraph
(g) of this section, and the ASC shall
respond to the appeal within ten (10)
working days after receipt of the appeal.
(4) Priority of responses. Consistent
with sound administrative process, the
ASC processes requests in the order
they are received. However, in the
ASC’s discretion, or upon a court order
in a matter to which the ASC is a
party, a particular request may be
processed out of turn.
(5) Notification. (i) The time for response to requests will be twenty (20)
working days except:
(A) In the case of expedited treatment under paragraph (c)(2) of this section;
(B) Where the running of such time is
suspended for the calculation of a cost
estimate for the requester if the ASC
determines that the processing of the
request may exceed the requester’s
maximum fee provision or if the
charges are likely to exceed $250 as provided for in paragraph (e)(1)(iv) of this
section;
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(C) Where the running of such time is
suspended for the payment of fees pursuant to the paragraph (c)(5)(i)(B) and
(e)(1) of this section; or
(D) In unusual circumstances, as defined in 5 U.S.C. 552(a)(6)(B) and further
described in paragraph (c)(5)(iii) of this
section.
(ii) In unusual circumstances as referred to in paragraph (c)(5)(i)(D) of
this section, the time limit may be extended for a period of:
(A) Ten (10) working days as provided
by written notice to the requester, setting forth the reasons for the extension
and the date on which a determination
is expected to be dispatched; or
(B) Such alternative time period as
agreed to by the requester or as reasonably determined by the ASC when the
ASC notifies the requester that the request cannot be processed in the specified time limit.
(iii) Unusual circumstances may
arise when:
(A) The records are in facilities that
are not located at the ASC’s Washington office;
(B) The records requested are voluminous or are not in close proximity to
one another; or
(C) There is a need to consult with
another agency or among two or more
components of the ASC having a substantial interest in the determination.
(6) Response to request. In response to
a request that satisfies the requirements of paragraph (a) of this section,
a search shall be conducted of records
maintained by the ASC in existence on
the date of receipt of the request, and
a review made of any responsive information located. To the extent permitted by law, the ASC may redact
identifying details when it makes
available or publishes any records. If
redaction is appropriate, the ASC will,
to the extent technically feasible, indicate the amount of material deleted at
the place in the record where such deletion is made unless that indication in
and of itself will jeopardize the purpose
for the redaction. The ASC shall notify
the requester of:
(i) The ASC’s determination of the
request;
(ii) The reasons for the determination;

(iii) If the response is a denial of an
initial request or if any information is
withheld, the ASC will advise the requester in writing:
(A) If the denial is in part or in
whole;
(B) The name and title of each person
responsible for the denial (when other
than the person signing the notification);
(C) The exemptions relied on for the
denial; and
(D) The right of the requester to appeal the denial to the Chairman of the
ASC within 30 business days following
receipt of the notification, as specified
in paragraph (h) of this section.
(d) Providing responsive records. (1)
Copies of requested records shall be
sent to the requester by regular U.S.
mail to the address indicated in the request, unless the requester elects to
take delivery of the documents at the
ASC or makes other acceptable arrangements, or the ASC deems it appropriate to send the documents by another means.
(2) The ASC shall provide a copy of
the record in any form or format requested if the record is readily reproducible by the ASC in that form or format, but the ASC need not provide
more than one copy of any record to a
requester.
(3) By arrangement with the requester, the ASC may elect to send the
responsive records electronically if a
substantial portion of the request is in
electronic format. If the information
requested is made pursuant to the Privacy Act of 1974, 5 U.S.C. 552a, it will
not be sent by electronic means unless
reasonable security measures can be
provided.
(e) Fees—(1) General rules. (i) Persons
requesting records of the ASC shall be
charged for the direct costs of search,
duplication, and review as set forth in
paragraphs (e)(2) and (e)(3) of this section, unless such costs are less than the
ASC’s cost of processing the requester’s remittance.
(ii) Requesters will be charged for
search and review costs even if responsive records are not located or, if located, are determined to be exempt
from disclosure.
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(iii) Multiple requests seeking similar or related records from the same requester or group of requesters will be
aggregated for the purposes of this section.
(iv) If the ASC determines that the
estimated costs of search, duplication,
or review of requested records will exceed the dollar amount specified in the
request, or if no dollar amount is specified, the ASC will advise the requester
of the estimated costs. The requester
must agree in writing to pay the costs
of search, duplication, and review prior
to the ASC initiating any records
search.
(v) If the ASC estimates that its
search, duplication, and review costs
will exceed $250, the requester must
pay an amount equal to 20 percent of
the estimated costs prior to the ASC
initiating any records search.
(vi) The ASC ordinarily will collect
all applicable fees under the final invoice before releasing copies of requested records to the requester.
(vii) The ASC may require any requester who has previously failed to
pay charges under this section within
30 calendar days of mailing of the invoice to pay in advance the total estimated costs of search, duplication, and
review. The ASC also may require a requester who has any charges outstanding in excess of 30 calendar days
following mailing of the invoice to pay
the full amount due, or demonstrate
that the fee has been paid in full, prior
to the ASC initiating any additional
records search.
(viii) The ASC may begin assessing
interest charges on unpaid bills on the
31st day following the day on which the
invoice was sent. Interest will be at the
rate prescribed in § 3717 of title 31 of
the United States Code and will accrue
from the date of the invoice.
(ix) The time limit for the ASC to respond to a request will not begin to run
until the ASC has received the requester’s written agreement under paragraph (e)(1)(iv) of this section, and advance
payment
under
paragraph
(e)(1)(v) or (vii) of this section, or payment of outstanding charges under
paragraph (e)(1)(vii) or (viii) of this section.
(x) As part of the initial request, a
requester may ask that the ASC waive

§ 1102.306

or reduce fees if disclosure of the
records is in the public interest because it is likely to contribute significantly to public understanding of the
operations or activities of the government and is not primarily in the commercial interest of the requester. Determinations as to a waiver or reduction of fees will be made by the Executive Director (or designee), and the requester will be notified in writing of
his or her determination. A determination not to grant a request for a waiver
or reduction of fees under this paragraph may be appealed to the ASC’s
Chairman pursuant to the procedure
set forth in paragraph (g) of this section.
(2) Chargeable fees by category of requester. (i) Commercial use requesters
shall be charged search, duplication,
and review costs.
(ii) Educational institutions, noncommercial scientific institutions, and
news media representatives shall be
charged duplication costs, except for
the first 100 pages.
(iii) Requesters not described in paragraph (e)(2)(i) or (ii) of this section
shall be charged the full reasonable direct cost of search and duplication, except for the first two hours of search
time and first 100 pages of duplication.
(3) Fee schedule. The dollar amount of
fees which the ASC may charge to
records requesters will be established
by the Executive Director. The ASC
may charge fees that recoup the full allowable direct costs it incurs. Fees are
subject to change as costs change. The
fee schedule will be published periodically on the ASC’s Internet World Wide
Web site (http://www.asc.gov) and will
be effective on the date of publication.
Copies of the fee schedule may be obtained by request at no charge by contacting the Executive Director by letter, Internet email or facsimile.
(i) Manual searches for records. The
ASC will charge for manual searches
for records at the basic rate of pay of
the employee making the search plus
16 percent to cover employee benefit
costs.
(ii) Computer searches for records. The
fee for searches of computerized
records is the actual direct cost of the
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search, including computer time, computer runs, and the operator’s time apportioned to the search multiplied by
the operator’s basic rate of pay plus 16
percent to cover employee benefit
costs.
(iii) Duplication of records. (A) The
per-page fee for paper copy reproduction of documents is $.25.
(B) For other methods of reproduction or duplication, the ASC will
charge the actual direct costs of reproducing or duplicating the documents,
including each involved employee’s
basic rate of pay plus 16 percent to
cover employee benefit costs.
(iv) Review of records. The ASC will
charge commercial use requesters for
the review of records at the time of
processing the initial request to determine whether they are exempt from
mandatory disclosure at the basic rate
of pay of the employee making the
search plus 16 percent to cover employee benefit costs. The ASC will not
charge at the administrative appeal
level for review of an exemption already applied. When records or portions of records are withheld in full
under an exemption which is subsequently determined not to apply, the
ASC may charge for a subsequent review to determine the applicability of
other exemptions not previously considered.
(v) Other services. Complying with requests for special services, other than a
readily produced electronic form or
format, is at the ASC’s discretion. The
ASC may recover the full costs of providing such services to the requester.
(4) Use of contractors. The ASC may
contact with independent contractors
to locate, reproduce, and/or disseminate records; provided, however, that
the ASC has determined that the ultimate cost to the requester will be no
greater than it would be if the ASC
performed these tasks itself. In no case
will the ASC contract our responsibilities which FOIA provides that the
ASC alone may discharge, such as determining the applicability of an exemption or whether to waive or reduce
fees.
(f) Exempt information. A request for
records may be denied if the requested
record contains information that falls
into one or more of the following cat-

egories.1 If the requested record contains both exempt and nonexempt information, the nonexempt portions,
which may reasonable be segregated
from the exempt portions, will be released to the requester. If redaction is
necessary, the ASC will, to the extent
technically
feasible,
indicate
the
amount of material deleted at the
place in the record where such deletion
is made unless that indication in and of
itself will jeopardize the purpose for
the redaction. The categories of exempt records are as follows:
(1) Records that are specifically authorized under criteria established by
an Executive Order to be kept secret in
the interest of national defense or foreign policy and are in fact properly
classified pursuant to such Executive
Order;
(2) Records related solely to the internal personnel rules and practices of
the ASC;
(3) Records specifically exempted
from disclosure by statute, provided
that such statute:
(i) Requires that the matters be withheld from the public in such a manner
as to leave no discretion on the issue;
or
(ii) Establishes particular criteria for
withholding or refers to particular
types of matters to be withheld;
(4) Trade secrets and commercial or
financial information obtained from a
person that is privileged or confidential;
(5) Interagency or intra-agency
memoranda or letters that would not
be available by law to a private party
in litigation with the ASC;
(6) Personnel, medical, and similar
files (including financial files) the disclosure of which would constitute a
clearly unwarranted invasion of personal privacy;
(7) Records compiled for law enforcement purposes, but only to the extent
1 Classification of a record as exempt from
disclosure under the provisions of this paragraph (f) shall not be construed as authority
to withhold the record if it is otherwise subject to disclosure under the Privacy Act of
1974 (5 U.S.C. 552a) or other Federal statute,
any applicable regulation of ASC or any
other Federal agency having jurisdiction
thereof, or any directive or order of any
court of competent jurisdiction.
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that the production of such law enforcement records:
(i) Could reasonably be expected to
interfere
with
enforcement
proceedings;
(ii) Would deprive a person of a right
to a fair trail or an impartial adjudication;
(ii) Could reasonably be expected to
constitute an unwarranted invasion of
personal privacy;
(iv) Could reasonably be expected to
disclose the identity of a confidential
source, including a State, local, or foreign agency or authority or any private
institution
which
furnished
records on a confidential basis;
(v) Would disclose techniques and
procedures for law enforcement investigations or prosecutions, or would disclose guidelines for law enforcement
investigations or prosecutions if such
disclosure could reasonably be expected to risk circumvention of the
law; or
(vi) Could reasonably be expected to
endanger the life or physical safety of
any individual;
(8) Records that are contained in or
related to examination, operating, or
condition reports prepared by, on behalf of, or for the use of the ASC or any
agency responsible for the regulation
or supervision of financial institutions;
or
(9) Geological and geophysical information and data, including maps, concerning wells.
(g) Appeals. (1) Appeals should be addressed to the Executive Director;
ASC; 2000 K Street, NW., Suite 310;
Washington, DC 20006.
(2) A person whose initial request for
records under this section, or whose request for a waiver of fees under paragraph (e)(1)(x) of this section, has been
denied, either in part or in whole, has
the right to appeal the denial to the
ASC’s Chairman (or designee) within 30
business days after receipt of notification of the denial. Appeals of denials of
initial requests or for a waiver of fees
must be in writing and include any additional information relevant to consideration of the appeal.
(3) Except in the case of an appeal for
expedited treatment under paragraph
(c)(3) of this section, the ASC will notify the appellant in writing within 20

§ 1102.307

business days after receipt of the appeal and will state:
(i) Whether it is granted or denied in
whole or in part;
(ii) The name and title of each person
responsible for the denial (if other than
the person signing the notification);
(iii) The exemptions relied upon for
the denial in the case of initial requests for records; and
(iv) The right to judicial review of
the denial under the FOIA.
(4) If a requester is appealing for denial of expedited treatment, the ASC
will notify the appellant within ten
business days after receipt of the appeal of the ASC’s disposition.
(5) Complete payment of any outstanding fee invoice will be required
before an appeal is processed.
(h) Records of another agency. If a requested record is the property of another Federal agency or department,
and that agency or department, either
in writing or by regulation, expressly
retains ownership of such record, upon
receipt of a request for the record the
ASC will promptly inform the requester of this ownership and immediately shall forward the request to the
proprietary agency or department either for processing in accordance with
the latter’s regulations or for guidance
with respect to disposition.
[64 FR 72497, Dec. 28, 1999; 65 FR 31960, May
19, 2000]

§ 1102.307 Disclosure
of
exempt
records.
(a) Disclosure prohibited. Except as
provided in paragraph (b) of this section or by 12 CFR part 1102, subpart C,
no person shall disclose or permit the
disclosure of any exempt records, or information contained therein, to any
persons other than those officers, directors, employees, or agents of the
ASC or a State appraiser regulatory
agency who has a need for such records
in the performance of their official duties. In any instance in which any person has possession, custody or control
of ASC exempt records or information
contained therein, all copies of such
records shall remain the property of
the ASC and under no circumstances
shall any person, entity or agency disclose or make public in any manner the
exempt records or information without
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written authorization from the Executive Director, after consultation with
the ASC General Counsel.
(b) Disclosure authorized. Exempt
records or information of the ASC may
be disclosed only in accordance with
the conditions and requirements set
forth in this paragraph (b). Requests
for discretionary disclosure of exempt
records of information pursuant to this
paragraph (b) may be submitted directly to the Executive Director. Such
administrative request must clearly
state that it seeks discretionary disclosure of exempt records, clearly identify
the records sought, provide sufficient
information for the ASC to evaluate
whether there is good cause for disclosure, and meet all other conditions set
forth in paragraph (b)(1) through (3) of
this section. Authority to disclose or
authorize disclosure of exempt records
of the ASC is delegated to the Executive Director, after consultation with
the ASC General Counsel.
(1) Disclosure by Executive Director. (i)
The Executive Director, or designee,
may disclose or authorize the disclosure of any exempt record in response
to a valid judicial subpoena, court
order, or other legal process, and authorize any current or former member,
officer, employee, agent of the ASC, or
third party, to appear and testify regarding an exempt record or any information obtained in the performance of
such person’s official duties, at any administrative or judicial hearing or proceeding where such person has been
served with a valid subpoena, court
order, or other legal process requiring
him or her to testify. The Executive
Director shall consider the relevancy of
such exempt records or testimony to
the ligation, and the interests of justice, in determining whether to disclose such records or testimony. Third
parties seeking disclosure of exempt
records or testimony in litigation to
which the ASC is not a party shall submit a request for discretionary disclosure directly to the Executive Director.
Such requests shall specify the information sought with reasonable particularity and shall be accompanied by a
statement with supporting documentation showing in detail the relevance of
such exempt information to the litigation, justifying good cause for disclo-

sure, and a commitment to be bound by
a protective order. Failure to exhaust
such administration request prior to
service of a subpoena or other legal
process may, in the Executive Director’s discretion, serve as a basis for objection to such subpoena or legal process.
(ii) The Executive Director, or designee, may in his or her discretion and
for good cause, disclose or authorize
disclosure of any exempt record or testimony by a current or former member,
officer, employee, agent of the ASC, or
third party, sought in connection with
any civil or criminal hearing, proceeding or investigation without the
service of a judicial subpoena, or other
legal process requiring such disclosure
or testimony. If he or she determines
that the records or testimony are relevant to the hearing, proceeding or investigation and that disclosure is in
the best interests of justice and not
otherwise prohibited by Federal statute. Where the Executive Director or
designee authorizes a current or former
member, officer, director, empl9oyee or
agent of the ASC to testify or disclose
exempt records pursuant to this paragraph (b)(1), he or she may, in his or
her discretion, limit the authorization
to so much of the record or testimony
as is relevant to the issues at such
hearing, proceeding or investigation,
and he or she shall give authorization
only upon fulfillment of such conditions as he or she deems necessary and
practicable to protect the confidential
nature of such records or testimony.
(2) Authorization for disclosure by the
Chairman of the ASC. Except where expressly prohibited by law, the Chairman of the ASC may, in his or her discretion, authorize the disclosure of any
ASC records. Except where disclosure
is required by law, the Chairman may
direct any current or former member,
officer, director, employee or agent of
the ASC to refuse to disclose any
record or to give testimony if the
Chairman determines, in his or her discretion, that refusal to permit such
disclosure is in the public interest.
(3) Limitations on disclosure. All steps
practicable shall be taken to protect
the confidentiality of exempt records
and information. Any disclosure permitted by paragraph (b) of this section
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is discretionary and nothing in paragraph (b) of this section shall be construed as requiring the disclosure of information.
Further,
nothing
in
paragrah (b) of this section shall be
construed as restricting, in any manner, the authority of the ASC, the
Chairman of the ASC, the Executive
Director, the ASC General Counsel, or
their designees, in their discretion and
in light of the facts and circumstances
attendant in any given case, to require
conditions upon, and to limit, the
form, manner, and extent of any disclosure permitted by this section. Wherever practicable, disclosure of exempt
records shall be made pursuant to a
protective order and redacted to exclude all irrelevant or non-responsive
exempt information.
[64 FR 72500, Dec. 28, 1999]

§ 1102.308 Right
to
petition
for
issuance, amendment and repeal of
rules of general application.
Any person desiring the issuance,
amendment or repeal of a rule of general application may file a petition for
those purposes with the Executive Director of the ASC. The petition shall
include a statement setting forth the
text or substance of any proposed rule
or amendment desired or shall specify
the rule for which repeal is desired.
The petitioner also shall state the nature of his or her interest and the reasons for seeking ASC action. The Executive Director shall acknowledge receipt of the petition within ten business days of receipt. As soon as reasonably practicable, the ASC shall consider the petition and related staff recommendations and shall take such action as it deems appropriate. The Executive Director shall notify the petitioner in writing of the ASC action
within ten business days of the action.
[59 FR 1902, Jan. 13, 1994. Redesignated at 64
FR 72497, Dec. 28, 1999]

§ 1102.309 Confidential treatment procedures.
(a) In general. Any submitter of written information to the ASC who desires
that some or all of his or her submission be afforded confidential treatment
under 5 U.S.C. 552(b)(4) (i.e., trade secrets and commercial or financial information obtained from a person and
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privileged or confidential) shall file a
request for confidential treatment with
the Executive Director of the ASC at
the time the written information is
submitted to the ASC or within ten
business days thereafter. Nothing in
this section limits the authority of the
ASC and its staff to make determinations regarding access to documents
under this subpart.
(b) Form of request. A request for confidential treatment shall be submitted
in a separate letter or memorandum
conspicuously entitled, ‘‘Request for
Confidential Treatment.’’ Each request
shall state in reasonable detail the
facts and arguments supporting the request and its legal justification. If the
submitter had been required by the
ASC to provide the particular information, conclusory statements that the
information would be useful to competitors or would impair sales or similar statements generally will not be
considered sufficient to justify confidential treatment. When the submitter had voluntarily provided the
particular information to the ASC, the
submitter must specifically identify
the documents or information which
are of a kind the submitter would not
customarily make available to the public.
(c) Designation and separation of confidential material. Submitters shall
clearly designate all information considered confidential and shall clearly
separate such information from other
non-confidential information, whenever possible.
(d) ASC action on request. A request
for confidential treatment of information will be considered only in connection with a request for access to the information under FOIA as implemented
by this subpart. Upon the receipt of a
request for access, the Executive Director or his or her designee (‘‘ASC Officer’’) as soon as possible shall provide
the submitter with a written notice describing the request and shall provide
the submitter with a reasonable opportunity, no longer than ten business
days, to submit written objections to
disclosure of the information. Notice
may be given orally, and such notice
shall be promptly confirmed in writing.
The ASC Officer may provide a submitter with a notice if the submitter
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did not request confidential treatment
of the requested information. If the
ASC required the submitter to provide
the requested information, the ASC Officer would need substantial reason to
believe that disclosure of the requested
information would result in substantial
competitive harm to the submitter. If
the submitter provided the information
voluntarily to the ASC, the ASC officer
would need to believe that the information is of a kind the submitter would
not customarily make available to the
public. The ASC Officer similarly shall
notify the person seeking disclosure of
the information under FOIA of the existence of a request for confidential
treatment. These notice requirements
need not be followed if the ASC Officer
determines under this subpart that the
information should not be disclosed;
the information has been published or
has been officially made available to
the public; disclosure of the information is required by law (other than
FOIA); or the submitter’s request for
confidential treatment appears obviously frivolous, in such instance the
submitter shall be given written notice
of the determination to disclose the information at least five business days
prior to release. The ASC Officer shall
carefully consider the issues involved,
and if disclosure of the requested information is warranted, a written notice,
containing a brief description of why
the submitter’s objections were not
sustained, must be forwarded to the
submitter within ten business days.
The time for response may be extended
up to ten additional business days, as
provided in 5 U.S.C. 552(a)(6)(B), or for
other periods by agreement between
the requester and the ASC Officer. This
notice shall be provided to the submitter at least five business days prior
to release of the requested information.
(e) Notice of lawsuit. The ASC Officer
shall notify a submitter of any filing of
any suit against the ASC pursuant to 5
U.S.C. 552 to compel disclosure of documents or information covered by the
submitter’s request for confidential
treatment within ten business days of
service of the suit. The ASC Officer
also shall notify the requester of the
documents or information of any suit
filed by the submitter against the ASC

to enjoin their disclosure within ten
business days of service of the suit.
[59 FR 1902, Jan. 13, 1994. Redesignated at 64
FR 72497, Dec. 28, 1999]

§ 1102.310 Service of process.
(a) Service. Any subpoena or other
legal process to obtain information
maintained by the ASC shall be duly
issued by a court having jurisdiction
over the ASC, and served upon the
Chairman ASC; 2000 K Street, NW.,
Suite 310; Washington, DC 20006. Where
the ASC is named as a party, service of
process shall be made pursuant to the
Federal Rules of Civil Procedure upon
the Chairman at the above address.
The Chairman shall immediately forward any subpoena, court order or
legal process to the General Counsel. If
consistent with the terms of the subpoena, court order or legal process, the
ASC may require the payment of fees,
in accordance with the fee schedule referred to in § 1102.306(e) prior to the release of any records requested pursuant
to any subpoena or other legal process.
(b) Notification by person served. If any
current or former member, officer, employee or agent of the ASC, or any
other person who has custody of
records belonging to the ASC, is served
with a subpoena, court order, or other
process requiring that person’s attendance as a witness concerning any matter related to official duties, or the
production of any exempt record of the
ASC, such person shall promptly advise
the Executive Director of such service,
the testimony and records described in
the subpoena, and all relevant facts
that may assist the Executive Director, in consultation with the ASC General Counsel, in determining whether
the individual in question should be authorized to testify or the records
should be produced. Such person also
should inform the court or tribunal
that issued the process and the attorney for the party upon whose application the process was issued, if known,
of the substance of this section.
(c) Appearance by person served. Absent the written authorization of the
Executive Director or designee to disclose the requested information, any
current or former member, officer, employee, or agent of the ASC, and any
other person having custody of records
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of the ASC, who is required to respond
to a subpoena or other legal process,
shall attend at the time and place
therein specified and respectfully de-

§ 1102.310

cline to produce any such record or
give any testimony with respect thereto, basing such refusal on this section.
[64 FR 72501, Dec. 28, 1999]
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PART 1400—ORGANIZATION AND
FUNCTIONS

Subpart B [Reserved]
PART 1401—EMPLOYEE
RESPONSIBILITIES AND CONDUCT

Subpart A—Organization and Functions
Sec.
1400.1 Farm Credit System Insurance Corporation.
1400.2 Board of Directors of the Farm Credit
System Insurance Corporation.
1400.3 Organization of the Farm Credit System Insurance Corporation.

Subpart B [Reserved]
AUTHORITY: 12 U.S.C. 2277a–5; 12 U.S.C.
2277a–7.
SOURCE: 55 FR 36610, Sept. 6, 1990, unless
otherwise noted.

Subpart A—Organization and
Functions
§ 1400.1 Farm Credit System Insurance
Corporation.
The Farm Credit System Insurance
Corporation (Corporation) was created
by sections 5.52 and 5.58 of the Farm
Credit Act of 1971 (Act) to carry out
the responsibilities set out in part E of
title V of the Act, including insuring
the timely payment of principal and interest on notes, bonds, debentures, and
other obligations issued under subsection (c) or (d) of section 4.2 of the
Farm Credit Act on behalf of one or
more Farm Credit System banks.
§ 1400.2 Board of Directors of the
Farm Credit System Insurance Corporation.
The Board of Directors of the Farm
Credit System Insurance Corporation
is entrusted with the responsibility to
manage the Corporation. The Board of
Directors consists of the members of
the Farm Credit Administration Board.
The Chairman of the Corporation is
elected by the members of the Board.
§ 1400.3 Organization of the Farm
Credit System Insurance Corporation.
Officers of the Corporation shall be
appointed by the Board of Directors of
the Corporation. Current information
on the organization of the Corporation
may be obtained from the Corporation,
1501 Farm Credit Drive, McLean, Virginia 22102–0826.

AUTHORITY: 5 U.S.C. 7301; 12 U.S.C. 2277a–7.

§ 1401.1 Cross-references to employee
ethical conduct standards and financial disclosure regulations.
Board members, officers, and other
employees of the Farm Credit System
Insurance Corporation are subject to
the Standards of Ethical Conduct for
Employees of the Executive Branch at
5 CFR part 2635, the Farm Credit System Insurance Corporation regulation
at 5 CFR part 4001, which supplements
the Executive Branch-wide Standards,
and the executive branch-wide financial disclosure regulations at 5 CFR
part 2634.
[60 FR 30778, June 12, 1995]

PART 1402—RELEASING
INFORMATION
Subpart A [Reserved]
Subpart B—Availability of Records of the
Farm Credit System Insurance Corporation
Sec.
1402.10 Official records of the Farm Credit
System Insurance Corporation.
1402.11 Current index.
1402.12 Identification of records requested.
1402.13 Request for records.
1402.14 Response to requests for records.
1402.15 Business information.

Subpart C—Fees for Provision of
Information
1402.20 Definitions.
1402.21 Categories of requesters—fees.
1402.22 Fees to be charged.
1402.23 Waiver or reduction of fees.
1402.24 Advance payments—notice.
1402.25 Interest.
1402.26 Charges for unsuccessful searches or
reviews.
1402.27 Aggregating requests.
AUTHORITY: Secs. 5.58, 5.59 of the Farm
Credit Act (12 U.S.C. 2277a–7, 2277a–8); 5
U.S.C. 552; 52 FR 10012; E.O. 12600, 52 FR
23781, 3 CFR, 1987 Comp., p. 235.
SOURCE: 59 FR 24638, May 12, 1994, unless
otherwise noted.
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Subpart A [Reserved]
Subpart B—Availability of Records
of the Farm Credit System Insurance Corporation
§ 1402.10 Official records of the Farm
Credit System Insurance Corporation.
(a) The Farm Credit System Insurance Corporation shall, upon any request for records which reasonably describes them and is made in accordance
with the provisions of this subpart,
make the records available as promptly as practicable to any person, except
exempt records, which include the following:
(1) Records specifically authorized
under criteria established by an Executive order to be kept secret in the interest of national defense or foreign
policy and are in fact properly classified pursuant to such Executive order;
(2) Records related solely to the internal personnel rules and practices of
the Farm Credit System Insurance Corporation, including matters which are
for the guidance of agency personnel;
(3) Records which are specifically exempted from disclosure by statute;
(4) Trade secret, commercial, proprietary, or financial information obtained from any person or organization
and privileged or confidential;
(5) Inter-agency or intra-agency
memorandums or letters which would
not be available by law to a private
party in litigation with the Farm Credit System Insurance Corporation or in
litigation in which the United States,
as a real party in interest on behalf of
the Farm Credit System Insurance Corporation, is a party;
(6) Personnel and similar files, the
disclosure of which would constitute a
clearly unwarranted invasion of personal privacy;
(7) Records or information compiled
for law enforcement purposes, but only
to the extent that the production of
such law enforcement records or information:
(i) Could reasonably be expected to
interfere
with
enforcement
proceedings;
(ii) Would deprive a person of a right
to a fair trial or an impartial adjudication;

(iii) Could reasonably be expected to
constitute an unwarranted invasion of
personal privacy;
(iv) Could reasonably be expected to
disclose the identity of a confidential
source, including a State, local, or foreign agency or authority or any private institution which furnished information on a confidential basis, and, in
the case of a record or information
compiled by criminal law enforcement
authority in the course of a criminal
investigation or by an agency conducting a lawful national security intelligence investigation, information
furnished by a confidential source;
(v) Would disclose techniques and
procedures for law enforcement investigations or prosecutions, or would disclose guidelines for law enforcement
investigations or prosecutions if such
disclosure could reasonably be expected to risk circumvention of the
law; or
(vi) Could reasonably be expected to
endanger the life or physical safety of
any individual; and
(8) Records of or related to examination, operation, reports of condition
and performance, or reports of or related to Farm Credit System institutions and that are prepared by, on behalf of, or for the use of the Farm Credit System Insurance Corporation.
(b) Any reasonably segregable portion of a record shall be provided to
any person requesting such record after
deletion of the portions which are exempt under this section.
(c) This section does not authorize
withholding of information or limit the
availability of records to the public,
except as specifically stated in this
section. This section is not authority
to withhold information from Congress.
§ 1402.11 Current index.
The Farm Credit System Insurance
Corporation will make available for
public inspection and copying a current
index to provide identifying information as to any matter required by 5
U.S.C. 552(a)(2)(C) to be made available
or published in the FEDERAL REGISTER.
Because of the anticipated infrequency
of requests for material required to be
indexed, it is determined that the publication of the index in the FEDERAL
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REGISTER is unnecessary and impracticable. However, the Farm Credit System Insurance Corporation will provide
a copy of such index to a member of
the public upon request therefor at a
cost not in excess of the direct cost of
duplication.
§ 1402.12 Identification of records requested.
A member of the public who requests
records from the Farm Credit System
Insurance Corporation shall provide a
reasonable description of the records
sought including, where possible, specific information as to dates, titles,
and subject matter, so that such
records may be located without undue
search or inquiry. If a record is not
identified by a reasonable description,
the request therefor may be denied.
§ 1402.13 Request for records.
Requests for records shall be in writing and addressed to the attention of
the Freedom of Information Officer,
Farm Credit System Insurance Corporation, McLean, Virginia 22102. A request improperly addressed will be
deemed not to have been received for
purposes of the 20-day time period set
forth in § 1402.14(a) of this part until it
is received, or would have been received, by the Freedom of Information
Officer, with the exercise of due diligence
by
Corporation
personnel.
Records requested in conformance with
this subpart and which are not exempt
records may be received in person or by
mail as specified in the request.
Records to be received in person will be
available for inspection or copying during business hours on a regular business day in the office of the Farm Credit System Insurance Corporation, 1501
Farm Credit Drive, McLean, Virginia,
22102.
[62 FR 49593, Sept. 23, 1997]

§ 1402.14 Response to requests for
records.
(a) Within 20 days (excluding Saturdays, Sundays, and legal public holidays), or any extensions thereof as provided in paragraph (d) of this section,
of the receipt of a request by the Freedom of Information Officer, the Freedom of Information Officer shall determine whether to comply with or deny

such a request and transmit a written
notice thereof to the requester.
(b) Within 30 days of the receipt of a
notice denying, in whole or in part, a
request for records, the requester may
appeal the denial. The appeal shall be
in writing addressed to the Chief Financial Officer, Farm Credit System
Insurance Corporation, and both the
letter and envelope shall be clearly
marked ‘‘FOIA Appeal.’’ An appeal improperly addressed shall be deemed not
to have been received for purposes of
the 20-day time period set forth in
paragraph (c) of this section until it is
received, or would have been received
with the exercise of due diligence by
Farm Credit System Insurance Corporation personnel.
(c) Within 20 days (excluding Saturdays, Sundays, and legal public holidays), or any extension thereof as provided in paragraph (d) of this section,
of the receipt of an appeal, the Farm
Credit System Insurance Corporation
shall act upon the appeal and place a
notice of the determination thereof in
writing in the mail addressed to the requester. If the determination on the
appeal upholds in whole or in part the
denial of the request for records, or, if
a determination on the appeal has not
been mailed at the end of the 20-day period or the last extension thereof, the
requester is deemed to have exhausted
that person’s administrative remedies,
giving rise to a right of review in a district court of the United States as
specified in 5 U.S.C. 552(a)(4). When a
determination cannot be mailed within
the applicable time limit, the appeal
will nevertheless be processed. In such
case, upon the expiration of the time
limit, the requester will be informed of
the reason for the delay, of the date on
which a determination may be expected to be mailed, and of that person’s right to seek judicial review. The
requester may be asked to forego judicial review until determination of the
appeal.
(d) In ‘‘unusual circumstances,’’ the
20-day time limit prescribed in paragraphs (a) and (c) of this section, or
both, may be extended by the Freedom
of Information Officer or, in the case of
an appeal, by the General Counsel, provided that the total of all extensions
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does not exceed 10 days (excluding Saturdays, Sundays, and legal public holidays). Extensions shall be made by
written notice to the requester setting
forth the reason for the extension and
the date on which a determination is
expected to be dispatched. As used in
this paragraph, ‘‘unusual circumstances’’
means, but only to the extent reasonably necessary to the proper processing
of the request:
(1) The need to search for and collect
the requested records from facilities or
other establishments that are separate
from the office processing the request;
(2) The need to search for, collect,
and appropriately examine a voluminous amount of separate and distinct
records which are demanded in a single
request; or
(3) The need for consultation, which
shall be conducted with all practicable
speed, with another agency having a
substantial interest in the determination of the request or among two or
more components of the agency having
a substantial subject matter interest
therein.
(e) A requester may obtain, upon request, expedited processing of a request
for records when the requester demonstrates a ‘‘compelling need’’ for the
information. The Freedom of Information Officer will notify the requester
within 10 calendar days after receipt of
such a request whether the Corporation
granted expedited processing. If expedited processing was granted, the request will be processed as soon as practicable.
(1) For the purposes of this paragraph, ‘‘compelling need’’ means:
(i) That a failure to obtain requested
records on an expedited basis could reasonably be expected to pose an imminent threat to the life or physical safety of an individual; or
(ii) With respect to a request made by
a person primarily engaged in disseminating information, urgency to inform
the public concerning actual or alleged
Federal Government activity.
(2) A requester shall demonstrate a
compelling need by a statement certified by the requester to be true and
correct to the best of such person’s
knowledge and belief.
(3) The procedures of this paragraph
(e) for expedited processing apply to

both requests for information and to
administrative appeals.
[59 FR 24638, May 12, 1994, as amended at 62
FR 49593, Sept. 23, 1997]

§ 1402.15 Business information.
(a) Business information provided to
the Farm Credit System Insurance Corporation by a business submitter shall
not be disclosed pursuant to a Freedom
of Information Act request except in
accordance with this section. The requirements of this section shall not
apply if:
(1) The Farm Credit System Insurance Corporation determines that the
information should not be disclosed;
(2) The information lawfully has been
published or otherwise made available
to the public; or
(3) Disclosure of the information is
required by law (other than 5 U.S.C.
552).
(b) For the purpose of this section,
the following definitions shall apply.
(1) Business information means trade
secrets or other commercial or financial information.
(2) Business submitter means any person or entity which provides business
information to the government.
(3) Requester means the person or entity making the Freedom of Information Act request.
(c)(1) The Freedom of Information Officer shall, to the extent permitted by
law, provide a business submitter with
prompt written notice of a request encompassing its business information
whenever required under paragraph (d)
of this section. Such notice shall either
describe the exact nature of the business information requested or provide
copies of the records or portions thereof containing the business information.
(2) Whenever the Freedom of Information Officer provides a business submitter with the notice set forth in
paragraph (c)(1) of this section, the
Freedom of Information Officer shall
notify the requester that the request
includes information that may arguably be exempt from disclosure under 5
U.S.C. 552(b)(4) and that the person or
entity who submitted the information
to the Farm Credit System Insurance
Corporation has been given the opportunity to comment on the proposed disclosure of information.
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(d)(1) The Farm Credit System Insurance Corporation shall provide a business submitter with notice of a request
whenever:
(i) The business submitter has in
good faith designated the information
as commercially or financially sensitive information; or
(ii) The Farm Credit System Insurance Corporation has reason to believe
that the disclosure of the information
may result in commercial or financial
injury to the business submitter.
(2) Notice of a request for business information falling within paragraph
(d)(1)(i) of this section shall be required
for a period of not more than 10 years
after the date of submission unless the
business submitter requests and provides acceptable justification for a specific notice period of greater duration.
(3) Whenever possible, the business
submitter’s claim of confidentiality
should be supported by a statement or
certification by an officer or authorized representative of the business submitter that the information in question is in fact a trade secret or commercial or financial information that
is privileged or confidential.
(e) Through the notice described in
paragraph (c) of this section, the Farm
Credit System Insurance Corporation
shall, to the extent permitted by law,
afford a business submitter a reasonable period within which it can provide
the Farm Credit System Insurance Corporation with a detailed statement of
any objection to disclosure. Such statement shall specify all grounds for withholding any of the information under
any exemption of the Freedom of Information Act and, in the case of the exemption provided by 5 U.S.C. 552(b)(4),
shall demonstrate why the information
is contended to be a trade secret or
commercial or financial information
that is privileged or confidential. Information provided by a business submitter pursuant to this paragraph may
itself be subject to disclosure under the
Freedom of Information Act.
(f)(1) The Farm Credit System Insurance Corporation shall consider carefully a business submitter’s objections
and specific grounds for nondisclosure
prior to determining whether to disclose business information. Whenever
the Farm Credit System Insurance Cor-

poration decides to disclose business
information over the objection of a
business submitter, the Freedom of Information Officer shall forward to the
business submitter a written notice
which shall include:
(i) A statement of the reasons for
which the business submitter’s disclosure objections were not sustained;
(ii) A description of the business information to be disclosed; and
(iii) A specified disclosure date.
(2) The notice of intent to disclose required by this paragraph shall be sent,
to the extent permitted by law, within
a reasonable number of days prior to
the specified date upon which disclosure is intended.
(3) The Freedom of Information Officer shall send a copy of such disclosure
notice to the requester at the same
time the notice is sent to the business
submitter.
(g) Whenever a requester brings suit
seeking to compel disclosure of business information covered by paragraph
(d) of this section, the Farm Credit
System Insurance Corporation shall
promptly notify the business submitter
of such action.

Subpart C—Fees for Provision of
Information
§ 1402.20

Definitions.

For the purpose of this subpart, the
following definitions shall apply:
(a) Commercial use request means a request for information that is from or
on behalf of an individual or entity
seeking information for a use or purpose that furthers the commercial,
trade, or profit interests of the requester or on whose behalf the request
is being made. To determine whether a
request is properly classified as a commercial use request, the Farm Credit
System Insurance Corporation shall determine the purpose for which the documents requested will be used. If the
Farm Credit System Insurance Corporation has reasonable cause to doubt
the purpose specified in the request, for
which a requester will use the records
sought, or where the purpose is not
clear from the request itself, the Farm
Credit System Insurance Corporation
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shall seek additional clarification before assigning the request to a specified
category.
(b) Direct costs means those expenditures the Farm Credit System Insurance Corporation actually incurs in
searching for and reproducing documents to respond to a request for information. In the case of a commercial
use request, the term also means those
expenditures the Farm Credit System
Insurance Corporation actually incurs
in reviewing documents to respond to
the request. The direct cost shall include the salary of the employee performing work (the basic rate of pay for
the employee plus 16 percent of that
rate to cover benefits) and the cost of
operating reproduction equipment. Not
included in direct costs are overhead
expenses such as costs of space, and
heating or lighting the facility in
which the records are stored.
(c) Educational institution means a
preschool, a public or private elementary or secondary school, an institution of undergraduate higher education, an institution of graduate higher education, an institution of professional education, and an institution of
vocational education that operates a
program or programs of scholarly research.
(d) Noncommercial scientific institution
refers to an institution that is not operated on a commercial, trade, or profit basis and that is operated solely for
the purpose of conducting scientific research, the results of which are not intended to promote any particular product or industry.
(e) Representative of the news media
means any person actively gathering
news for an entity that is organized
and operated to publish or broadcast
news to the public. The term news
means information that is about current events or that would be of current
interest to the public. Examples of
news media entities include television
or radio stations broadcasting to the
public at large, and publishers of periodicals (but only in those instances
when the periodicals can qualify as disseminators of ‘‘news’’) who make their
products available for purchase or subscription by the general public. These
examples are not intended to be all-inclusive. As traditional methods of news

delivery evolve (e.g., electronic dissemination of newspapers through telecommunication services), such alternative media would be included in this
category. ‘‘Freelance’’ journalists may
be regarded as working for a news organization if they can demonstrate a
solid basis for expecting publication
through that organization even though
they are not actually employed by the
organization. A publication contract
would be the clearest proof that a journalist is working for a news organization, but the Farm Credit System Insurance Corporation may look to a requester’s past publication record to determine whether a journalist is working for a news organization.
(f) Reproduce and reproduction mean
the process of making a copy of a document necessary to respond to a request
for information. Such copies take the
form of paper copy, microfilm, audiovisual materials, or machine readable
documentation (e.g., magnetic tape or
disk), among others. The copy provided
shall be in a form that is reasonably
usable by requesters.
(g) Review means the process of examining documents located in response
to a request for information to determine whether any portion of any document located is permitted to be withheld. It also includes processing any
documents for disclosure (e.g., doing
all that is necessary to prepare the
documents for release). The term review does not include the time spent
resolving general legal or policy issues
regarding the application of exemptions. The Farm Credit System Insurance Corporation shall only charge fees
for reviewing documents in response to
a commercial use request.
(h) Search includes all time spent
looking for material that is responsive
to a request for information, including
page-by-page or line-by-line identification of material within documents.
Searching for material shall be done in
the most efficient and least expensive
manner so as to minimize the costs of
the Farm Credit System Insurance Corporation and the requester. For example, a line-by-line search for responsive
material should not be performed when
merely reproducing an entire document
would be the less expensive and the
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faster method of complying with a request for information. Searches may be
done manually or by computer using
existing programming. A ‘‘search’’ for
material that is responsive to a request
should be distinguished from a ‘‘review’’ of material to determine whether the material is exempt from disclosure.
§ 1402.21 Categories of requesters—
fees.
There are four categories of requesters: Commercial use requesters; educational and noncommercial scientific
institutions; representatives of the
news media; and all other requesters.
(a) The Farm Credit System Insurance Corporation shall charge fees for
records requested by or on behalf of
educational institutions and noncommercial scientific institutions in
an amount which equals the cost of reproducing the documents responsive to
the request, excluding the costs of reproducing the first 100 pages. For a request to be included in this category,
requesters must show that the request
being made is authorized by and under
the auspices of a qualifying institution
and that the records are not sought for
a commercial use but are sought in furtherance of scholarly research (if the
request is from an educational institution) or scientific research (if the request is from a noncommercial scientific institution).
(b) The Farm Credit System Insurance Corporation shall charge fees for
records requested by representatives of
the news media in an amount which
equals the cost of reproducing the documents responsive to the request, excluding the costs of reproducing the
first 100 pages. For a request to be included in this category, the requester
must qualify as a representative of the
news media and the request must not
be made for a commercial use. A request for records supporting the news
dissemination function of the requester
shall not be considered to be a request
that is for a commercial use.
(c) The Farm Credit System Insurance Corporation shall charge fees for
records requested by persons or entities making a commercial use request
in an amount that equals the full direct costs for searching for, reviewing

for release, and reproducing the records
sought. Commercial use requesters are
not entitled to 2 hours of free search
time nor 100 free pages of reproduction
of documents. In accordance with
§ 1402.26, commercial use requesters
may be charged the costs of searching
for and reviewing records even if there
is ultimately no disclosure of records.
(d) The Farm Credit System Insurance Corporation shall charge fees for
records requested by persons or entities that are not classified in any of
the categories listed in paragraphs (a),
(b), or (c) of this section in an amount
that equals the full reasonable direct
cost of searching for and reproducing
records that are responsive to the request, excluding the first 2 hours of
search time and the cost of reproducing
the first 100 pages of records. In accordance with § 1402.26, requesters in this
category may be charged the cost of
searching for records even if there is
ultimately no disclosure of records, excluding the first 2 hours of search time.
(e) For purposes of the exceptions
contained in this section on assessment
of fees, the word pages refers to paper
copies of ‘‘81⁄2 × 11’’ or ‘‘11 × 14.’’ Thus,
requesters are not entitled to 100
microfiche or 100 computer disks, for
example. A microfiche containing the
equivalent of 100 pages or a computer
disk containing the equivalent of 100
pages of computer printout meets the
terms of the exception.
(f) For purposes of paragraph (d) of
this section, the term search time has as
its basis, manual search. To apply this
term to searches made by computer,
the Farm Credit System Insurance Corporation will determine the hourly cost
of operating the central processing
unit and the operator’s hourly salary
plus 16 percent of that rate. When the
cost of search (including the operator
time and the cost of operating the computer to process a request) equals the
equivalent dollar amount of 2 hours of
the salary of the person performing the
search, i.e., the operator, the Farm
Credit System Insurance Corporation
will begin assessing charges for computer search.
§ 1402.22 Fees to be charged.
(a) Generally, the fees charged for requests for records shall cover the full
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allowable direct costs of searching for,
reproducing, and reviewing documents
that are responsive to a request for information.
(b) Manual searches for records will
be charged at the salary rate(s) (i.e.,
basic pay plus 16 percent of that rate)
of the employee(s) making the search.
(c) Computer searches for records
will be charged at the actual direct
cost of providing the service. This will
include the cost of operating the central processing unit for that portion of
operating time that is directly attributable to searching for records and the
operator/programmer
salary
apportionable to the search. A charge
shall also be made for any substantial
amounts of special supplies or materials used to contain, present, or make
available the output of computers,
based upon the prevailing levels of
costs to the Farm Credit System Insurance Corporation for the type and
amount of such supplies of materials
that are used. Nothing in this paragraph shall be construed to entitle any
person or entity, as a right, to any
services in connection with computerized records, other than services to
which such person or entity may be entitled under the provisions of this subpart.
(d) Only requesters who are seeking
documents for commercial use may be
charged for time spent reviewing
records to determine whether they are
exempt from mandatory disclosure.
Charges may be assessed only for the
initial review; i.e., the review undertaken the first time the Farm Credit
System Insurance Corporation analyzes the applicability of a specific exemption to a particular record or portion of a record. Records or portions of
records withheld in full under an exemption that is subsequently determined not to apply may be reviewed
again to determine the applicability of
other exemptions not previously considered. The costs for such a subsequent review is assessable.
(e) Records will be reproduced at a
rate of $.15 per page. For copies prepared by computer, such as tapes or
printouts, the requester shall be
charged the actual cost, including operator time, of production of the tape
or printout. For other methods of re-

production, the actual direct costs of
producing the document(s) shall be
charged.
(f) The Farm Credit System Insurance Corporation will recover the full
costs of providing services such as
those enumerated below when it elects
to provide them:
(1) Certifying that records are true
copies; or
(2) Sending records by special methods such as express mail.
(g) Remittances shall be in the form
either of a personal check or bank
draft drawn on a bank in the United
States, or a postal money order. Remittances shall be made payable to the
order of the Farm Credit System Insurance Corporation.
(h) A receipt for fees paid will be
given upon request.
§ 1402.23 Waiver or reduction of fees.
(a) The Farm Credit System Insurance Corporation may grant a waiver
or reduction of fees if the Farm Credit
System Insurance Corporation determines that the disclosure of the information is in the public interest because
it is likely to contribute significantly
to public understanding of the operations or activities of the Government,
and the disclosure of the information is
not primarily in the commercial interest of the requester.
(b) The Farm Credit System Insurance Corporation will not charge fees
to any requester, including commercial
use requesters, if the cost of collecting
a fee would be equal to or greater than
the fee itself. The elements to be considered in determining the ‘‘cost of collecting a fee’’ are the administrative
costs of receiving and recording a requester’s remittance and processing
the fee.
§ 1402.24 Advance payments—notice.
(a) Where it is anticipated that the
fees chargeable will amount to more
than $25 and the requester has not indicated in advance a willingness to pay
fees as high as are anticipated, the requester shall be promptly notified of
the amount of the anticipated fee or
such portion thereof that can be readily estimated.
(b) If the anticipated fees exceed $250
and if the requester has a history of
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promptly paying fees charged in connection with information requests, the
Farm Credit System Insurance Corporation may obtain satisfactory assurances that the requester will fully
pay the fees anticipated.
(c) If the anticipated fees exceed $250
and if the requester has no history of
paying fees charged in connection with
information requests, the Farm Credit
System Insurance Corporation may require an advance payment of fees in an
amount up to the full amount anticipated.
(d) If the requester has previously
failed to pay a fee charged within 30
days of the date of a billing for fees
charged in connection with information requests, the Farm Credit System
Insurance Corporation may require the
requester to pay the fees owed, plus interest, or demonstrate that the full
amount owed has been paid, and require the requester to make an advance
payment of the full amount of the fees
anticipated before processing a new request or a pending request from that
requester.
(e) The notice of the amount of an
anticipated fee or a request for an advance deposit shall include an offer to
the requester to confer with identified
Farm Credit System Insurance Corporation personnel to attempt to reformulate the request in a manner which
will meet the needs of the requester at
a lower cost.
§ 1402.25 Interest.
The Farm Credit System Insurance
Corporation may begin charging interest on unpaid fees, starting on the 31st
day following the day on which the bill
for such fees was sent. Interest will not
accrue if payment of the fees has been
received by the Farm Credit System
Insurance Corporation, even if said
payment has not been processed. Interest will accrue at the rate prescribed in
section 3717 of title 31, United States
Code, and will accrue from the day on
which the bill for such fees was sent.
§ 1402.26 Charges
for
unsuccessful
searches or reviews.
The Farm Credit System Insurance
Corporation may assess charges for
time spent searching for records on behalf of requesters in the categories pro-

vided for in § 1402.21 (c) and (d), even if
there are no records that are responsive to the request or there is ultimately no disclosure of records. The
Farm Credit System Insurance Corporation may assess charges for time
spent reviewing records for requesters
in the category provided for in
§ 1402.21(c) even if the records located
are determined to be exempt from disclosure.
§ 1402.27

Aggregating requests.

A requester may not file multiple requests at the same time, each seeking
portions of a document or documents,
solely in order to avoid payment of
fees. When the Farm Credit System Insurance Corporation reasonably believes that a requester, or a group of
requesters acting in concert, is attempting to break a request down into
a series of requests for the purpose of
evading the assessment of fees, the
Farm Credit System Insurance Corporation may aggregate any such requests and charge accordingly. One element to be considered in determining
whether a belief would be reasonable is
the time period over which the requests have occurred.

PART 1403—PRIVACY ACT
REGULATIONS
Sec.
1403.1 Purpose and scope.
1403.2 Definitions.
1403.3 Procedures for requests pertaining to
individual records in a record system.
1403.4 Times, places, and requirements for
identification of individuals making requests.
1403.5 Disclosure of requested information
to individuals.
1403.6 Special
procedures
for
medical
records.
1403.7 Request for amendment to record.
1403.8 Agency review of request for amendment of record.
1403.9 Appeal of an initial adverse determination of a request to amend a record.
1403.10 Fees for providing copies of records.
1403.11 Criminal penalties.
1403.12 Exemptions.
AUTHORITY: Secs. 5.58, 5.59 of the Farm
Credit Act (12 U.S.C. 2277a–7, 2277a–8); 5
U.S.C. app. 3, 5 U.S.C. 552a.
SOURCE: 59 FR 53084, Oct. 21, 1994, unless
otherwise noted.
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§ 1403.1 Purpose and scope.
(a) This part is published by the
Farm Credit System Insurance Corporation pursuant to the Privacy Act
of 1974 (Pub. L. 93–579, 5 U.S.C. 552a)
which requires each Federal agency to
promulgate rules to establish procedures for notification and disclosure to
an individual of agency records pertaining to that person, and for review
of such records.
(b) The records covered by this part
include:
(1)
Personnel
and
employment
records maintained by the Farm Credit
System Insurance Corporation not covered by §§ 293.101 through 293.108 of the
regulations of the Office of Personnel
Management (5 CFR 293.101 through
293.108); and
(2) Other records contained in record
systems maintained by the Farm Credit System Insurance Corporation.
(c) This part does not apply to any
records maintained by the Farm Credit
System Insurance Corporation in its
capacity as a receiver or conservator.
§ 1403.2 Definitions.
For the purposes of this part:
(a) Agency means the Farm Credit
System Insurance Corporation. It does
not include the Farm Credit System
Insurance Corporation when it is acting as a receiver or a conservator;
(b) Individual means a citizen of the
United States or an alien lawfully admitted for permanent residence;
(c) Maintain includes maintain, collect, use, or disseminate;
(d) Record means any item, collection, or grouping of information about
an individual that is maintained by an
agency including, but not limited to,
that person’s education, financial
transactions, medical history, and
criminal or employment history, and
that contains that person’s name, or
the identifying number, symbol, or
other identifying particular assigned to
the individual, such as a finger or voice
print or photograph;
(e) Routine use means, with respect to
the disclosure of a record, the use of
such record for a purpose that is compatible with the purpose for which it
was collected;
(f) Statistical record means a record in
a system of records maintained for sta-

tistical research or reporting purposes
only and not used in whole or in part in
making any determination about an
identifiable individual, except as provided by 13 U.S.C. 8;
(g) System of records means a group of
any records under the control of any
agency from which information is retrieved by the name of an individual or
by some identifying number, symbol,
or other identifying particular assigned
to the individual.
§ 1403.3 Procedures for requests pertaining to individual records in a
record system.
(a) Any present or former employee
of the Farm Credit System Insurance
Corporation seeking access to that person’s official civil service records
maintained by the Farm Credit System
Insurance Corporation shall submit a
request in such manner as is prescribed
by the Office of Personnel Management.
(b) Individuals shall submit their requests in writing to the Privacy Act
Officer, Farm Credit System Insurance
Corporation, McLean, Virginia 22102–
0826, when seeking to obtain the following information from the Farm
Credit System Insurance Corporation:
(1) Notification of whether the agency maintains a record pertaining to
that person in a system of records;
(2) Notification of whether the agency has disclosed a record for which an
accounting of disclosure is required to
be maintained and made available to
that person;
(3) A copy of a record pertaining to
that person or the accounting of its
disclosure; or
(4) The review of a record pertaining
to that person or the accounting of its
disclosure.
The request shall state the full name
and address of the individual, and identify the system or systems of records
believed to contain the information or
record sought.
§ 1403.4 Times, places, and requirements for identification of individuals making requests.
The individual making written requests for information or records ordinarily will not be required to verify
that person’s identity. The signature
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upon such requests shall be deemed to
be a certification by the requester that
he or she is the individual to whom the
record pertains, or the parent of a
minor, or the duly appointed legal
guardian of the individual to whom the
record pertains. The Privacy Act Officer, however, may require such additional verification of identity in any
instance in which the Privacy Act Officer deems it advisable.

§ 1403.6 Special procedures for medical records.

§ 1403.5 Disclosure of requested information to individuals.

§ 1403.7 Request
record.

(a) The Privacy Act Officer shall,
within a reasonable period of time
after the date of receipt of a request for
information of records:
(1) Determine whether or not such request shall be granted;
(2) Notify the requester of the determination, and, if the request is denied,
of the reasons therefor; and
(3) Notify the requester that fees for
reproducing copies of records may be
charged as provided in § 1403.10.
(b) If access to a record is denied because the information therein has been
compiled by the Farm Credit System
Insurance Corporation in reasonable
anticipation of a civil or criminal action proceeding, the Privacy Act Officer shall notify the requester of that
person’s right to judicial appeal under
5 U.S.C. 552a(g).
(c)(1) If access to a record is granted,
the requester shall notify the Privacy
Act Officer whether the requested
record is to be copied and mailed to the
requester or whether the record is to be
made available for personal inspection.
(2) A requester who is an individual
may be accompanied by an individual
selected by the requester when the
record is disclosed, in which case the
requester may be required to furnish a
written statement authorizing the discussion of the record in the presence of
the accompanying person.
(d) If the record is to be made available for personal inspection, the requester shall arrange with the Privacy
Act Officer a mutually agreeable time
in the offices of the Farm Credit System Insurance Corporation for inspection of the record.

(a) If, after disclosure of the requested information, an individual believes that the record is not accurate,
relevant, timely, or complete, that person may request in writing that the
record be amended. Such a request
shall be submitted to the Privacy Act
Officer and shall identify the system of
records and the record or information
therein, a brief description of the material requested to be changed, the requested change or changes, and the
reason for such change or changes.
(b) The Privacy Act Officer shall acknowledge receipt of the request within 10 days (excluding Saturdays, Sundays, and legal holidays) and, if a determination has not been made, advise
the individual when that person may
expect to be advised of action taken on
the request. The acknowledgment may
contain a request for additional information needed to make a determination.

Medical records in the custody of the
Farm Credit System Insurance Corporation which are not subject to Office of Personnel Management regulations shall be disclosed either to the individual to whom they pertain or that
person’s authorized or legal representative or to a licensed physician named
by the individual.
for

amendment

§ 1403.8 Agency review of request for
amendment of record.
Upon receipt of a request for amendment of a record, the Privacy Act Officer shall:
(a) Correct any portion of a record
which the individual making the request believes is not accurate, relevant, timely, or complete and thereafter inform the individual in writing
of such correction, or
(b) Inform the individual in writing
of the refusal to amend the record and
of the reasons therefor, and advise that
the individual may appeal such determination as provided in § 1403.9.
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§ 1403.9 Appeal of an initial adverse
determination of a request to
amend a record.
(a) Not more than 10 days (excluding
Saturdays, Sundays, and legal holidays) after receipt by an individual of
an adverse determination on the individual’s request to amend a record or
otherwise, the individual may appeal
to the Chief Operating Officer, Farm
Credit System Insurance Corporation,
McLean, Virginia 22102–0826.
(b) The appeal shall be by letter,
mailed or delivered to the Chief Operating Officer, Farm Credit System Insurance Corporation, McLean, Virginia
22102–0826. The letter shall identify the
records involved in the same manner
they were identified to the Privacy Act
Officer, shall specify the dates of the
request and adverse determination, and
shall indicate the expressed basis for
that determination. Also, the letter
shall state briefly and succinctly the
reasons why the adverse determination
should be reversed.
(c) The review shall be completed and
a final determination made by the
Chief Operating Officer not later than
30 days (excluding Saturdays, Sundays,
and legal holidays) from receipt of the
request for such review, unless the
Chief Operating Officer extends such
30-day period for good cause. If the 30day period is extended, the individual
shall be notified of the reasons therefor.
(d) If the Chief Operating Officer refuses to amend the record in accordance with the request, the individual
shall be notified of the right to file a
concise statement setting forth that
person’s disagreement with the final
determination and that person’s right
under 5 U.S.C. 552a(g)(1)(A) to a judicial
review of the final determination.
(e) If the refusal to amend a record as
requested is confirmed, there shall be
included in the disputed portion of the
record a copy of the concise statement
filed by the individual together with a
concise statement of the reasons for
not amending the record as requested.
Such statements will be included when
disclosure of the disputed record is
made to persons and agencies as authorized under 5 U.S.C. 552a.

§ 1403.10 Fees for providing copies of
records.
Fees for providing copies of records
shall be charged in accordance with
§§ 1402.22 and 1402.24 of this chapter.
§ 1403.11 Criminal penalties.
Section 552a(i)(3) of the Privacy Act
(5 U.S.C. 552a(i)(3)) makes it a misdemeanor, subject to a maximum fine
of $5,000, to knowingly and willfully request or obtain any record concerning
any individual from an agency under
false pretenses. Sections 552a(i) (1) and
(2) of the Act (5 U.S.C. 552a(i) (1), (2))
provide penalties for violation by agency employees of the Act or regulations
established thereunder.
§ 1403.12 Exemptions.
Specific.
Pursuant
to
5
U.S.C.
552a(k)(5), the investigatory material
compiled for law enforcement purposes
in the following system of records is
exempt from subsections (c)(3), (d),
(e)(1), (e)(4) (G), (H), and (I), and (f) of
5 U.S.C. 552a and from the provisions of
this part:
Personnel Security Files—FCSIC.

PART 1408—COLLECTION OF
CLAIMS OWED THE UNITED STATES
Subpart A—Administrative Collection of
Claims
Sec.
1408.1 Authority.
1408.2 Applicability.
1408.3 Definitions.
1408.4 Delegation of authority.
1408.5 Responsibility for collection.
1408.6 Demand for payment.
1408.7 Right to inspect and copy records.
1408.8 Right to offer to repay claim.
1408.9 Right to agency review.
1408.10 Review procedures.
1408.11 Special review.
1408.12 Charges for interest, administrative
costs, and penalties.
1408.13 Contracting for collection services.
1408.14 Reporting of credit information.
1408.15 Credit report.

Subpart B—Administrative Offset
1408.20
1408.21
1408.22
1408.23
1408.24

Applicability.
Collection by offset.
Notice requirements before offset.
Right to review of claim.
Waiver of procedural requirements.
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1408.25 Coordinating offset with other Federal agencies.
1408.26 Stay of offset.
1408.27 Offset against amounts payable from
Civil Service Retirement and Disability
Fund.

Subpart C—Offset Against Salary
1408.35 Purpose.
1408.36 Applicability of regulations.
1408.37 Definitions.
1408.38 Waiver requests and claims to the
General Accounting Office.
1408.39 Procedures for salary offset.
1408.40 Refunds.
1408.41 Requesting current paying agency to
offset salary.
1408.42 Responsibility of the Corporation as
the paying agency.
1408.43 Nonwaiver of rights by payments.
AUTHORITY: Sec. 5.58 of the Farm Credit
Act (12 U.S.C. 2277a-7); 31 U.S.C. 3701–3719; 5
U.S.C. 5514; 4 CFR parts 101–105; 5 CFR part
550.
SOURCE: 59 FR 24899, May 13, 1994, unless
otherwise noted.

Subpart A—Administrative
Collection of Claims
§ 1408.1 Authority.
The regulations of this part are
issued under the Federal Claims Collection Act of 1966, as amended by the
Debt Collection Act of 1982, 31 U.S.C.
3701–3719 and 5 U.S.C. 5514, and in conformity with the joint regulations
issued under that Act by the General
Accounting Office and the Department
of Justice (joint regulations) prescribing standards for administrative
collection, compromise, suspension,
and termination of agency collection
actions, and referral to the General Accounting Office and to the Department
of Justice for litigation of civil claims
for money or property owed to the
United States (4 CFR parts 101–105).
§ 1408.2 Applicability.
This part applies to all claims of indebtedness due and owing to the United
States and collectible under procedures
authorized by the Federal Claims Collection Act of 1966, as amended by the
Debt Collection Act of 1982. The joint
regulations and this part do not apply
to conduct in violation of antitrust
laws, tax claims, claims between Federal agencies, or to any claim which

appears to involve fraud, presentation
of a false claim, or misrepresentation
on the part of the debtor or any other
party having an interest in the claim,
unless the Justice Department authorizes the Farm Credit System Insurance
Corporation, pursuant to 4 CFR 101.3,
to handle the claim in accordance with
the provisions of 4 CFR parts 101
through 105. Additionally, this part
does not apply to Farm Credit System
Insurance Corporation’s premiums regulations under part 1410 of this chapter.
§ 1408.3 Definitions.
In this part (except where the term is
defined elsewhere in this part), the following definitions shall apply:
(a) Administrative offset or offset, as
defined in 31 U.S.C. 3701(a)(1), means
withholding money payable by the
United States Government to, or held
by the Government for, a person to satisfy a debt the person owes the Government.
(b) Agency means a department, agency, or instrumentality in the executive
or legislative branch of the Government.
(c) Claim or debt means money or
property owed by a person or entity to
an agency of the Federal Government.
A ‘‘claim’’ or ‘‘debt’’ includes amounts
due the Government from loans insured
by or guaranteed by the United States
and all other amounts due from fees,
leases, rents, royalties, services, sales
of real or personal property, overpayment, penalties, damages, interest, and
fines.
(d) Claim certification means a creditor agency’s written request to a paying agency to effect an administrative
offset.
(e) Corporation means the Farm Credit System Insurance Corporation.
(f) Creditor agency means an agency
to which a claim or debt is owed.
(g) Debtor means the person or entity
owing money to the Federal Government.
(h) Hearing official means an individual who is responsible for reviewing
a claim under § 1408.10.
(i) Paying agency means an agency of
the Federal Government owing money
to a debtor against which an administrative or salary offset can be effected.
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(j) Salary offset means an administrative offset to collect a debt under 5
U.S.C. 5514 by deductions at one or
more officially established pay intervals from the current pay account of a
debtor.
§ 1408.4 Delegation of authority.
The Corporation official(s) designated by the Chairman of the Farm
Credit System Insurance Corporation
are authorized to perform all duties
which the Chairman is authorized to
perform under these regulations, the
Federal Claims Collection Act of 1966,
as amended, and the joint regulations
issued under that Act.
§ 1408.5 Responsibility for collection.
(a) The collection of claims shall be
aggressively pursued in accordance
with the provisions of the Federal
Claims Collection Act of 1966, as
amended, the joint regulations issued
under that Act, and these regulations.
Debts owed to the United States, together with charges for interest, penalties, and administrative costs, should
be collected in one lump sum unless
otherwise provided by law. If a debtor
requests installment payments, the
debtor, as requested by the Corporation, shall provide sufficient information to demonstrate that the debtor is
unable to pay the debt in one lump
sum. When appropriate, the Corporation shall arrange an installment payment schedule. Claims which cannot be
collected directly or by administrative
offset shall be either written off as administratively uncollectible or referred
to the General Counsel for further consideration.
(b) The Chairman, or designee of the
Chairman, may compromise claims for
money or property arising out of the
activities of the Corporation, where the
claim (exclusive of charges for interest,
penalties, and administrative costs)
does not exceed $100,000. When the
claim exceeds $100,000 (exclusive of
charges for interest, penalties, and administrative costs), the authority to
accept a compromise rests solely with
the Department of Justice. The standards governing the compromise of
claims are set forth in 4 CFR part 103.
(c) The Chairman, or designee of the
Chairman, may suspend or terminate

the collection of claims which do not
exceed $100,000 (exclusive of charges for
interest, penalties, and administrative
costs) after deducting the amount of
any partial payments or collections. If,
after deducting the amount of any partial payments or collections, a claim
exceeds $100,000 (exclusive of charges
for interest, penalties, and administrative costs), the authority to suspend or
terminate rests solely with the Department of Justice. The standards governing the suspension or termination
of claim collections are set forth in 4
CFR part 104.
(d) The Corporation shall refer
claims to the Department of Justice
for litigation or to the General Accounting Office (GAO) for claims arising from audit exceptions taken by the
GAO to payments made by the Corporation in accordance with 4 CFR part
105.
§ 1408.6

Demand for payment.

(a) A total of three progressively
stronger written demands at not more
than 30-day intervals should normally
be made upon a debtor, unless a response or other information indicates
that additional written demands would
either be unnecessary or futile. When
necessary to protect the Government’s
interest, written demands may be preceded by other appropriate actions
under Federal law, including immediate referral for litigation and/or administrative offset.
(b) The initial demand for payment
shall be in writing and shall inform the
debtor of the following:
(1) The amount of the debt, the date
it was incurred, and the facts upon
which the determination of indebtedness was made;
(2) The payment due date, which
shall be 30 calendar days from the date
of mailing or hand delivery of the initial demand for payment;
(3) The right of the debtor to inspect
and copy the records of the agency related to the claim or to receive copies
if personal inspection is impractical.
The debtor shall be informed that the
debtor may be assessed for the cost of
copying the documents in accordance
with § 1408.7;
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(4) The right of the debtor to obtain
a review of the Corporation’s determination of indebtedness;
(5) The right of the debtor to offer to
enter into a written agreement with
the agency to repay the amount of the
claim. The debtor shall be informed
that the acceptance of such an agreement is discretionary with the agency;
(6) That charges for interest, penalties, and administrative costs will be
assessed against the debtor, in accordance with 31 U.S.C. 3717, if payment is
not received by the payment due date;
(7) That if the debtor has not entered
into an agreement with the Corporation to pay the debt, has not requested
the Corporation to review the debt, or
has not paid the debt by the payment
due date, the Corporation intends to
collect the debt by all legally available
means, which may include initiating
legal action against the debtor, referring the debt to a collection agency for
collection, collecting the debt by offset, or asking other Federal agencies
for assistance in collecting the debt by
offset;
(8) The name and address of the Corporation official to whom the debtor
shall send all correspondence relating
to the debt; and
(9) Other information, as may be appropriate.
(c) If, prior to, during, or after completion of the demand cycle, the Corporation determines to collect the debt
by either administrative or salary offset, the Corporation shall follow, as applicable, the requirements for a Notice
of Intent to Collect by Administrative
Offset or a Notice of Intent to Collect
by Salary Offset set forth in § 1408.22.
(d) If no response to the initial demand for payment is received by the
payment due date, the Corporation
shall take further action under this
part, under the Federal Claims Collection Act of 1966, as amended, under the
joint regulations (4 CFR parts 101–105),
or under any other applicable State or
Federal law. These actions may include
reports to credit bureaus, referrals to
collection agencies, termination of
contracts, debarment, and salary or administrative offset.

§ 1408.7 Right
records.

to

inspect

and

The debtor may inspect and copy the
Corporation records related to the
claim. The debtor shall give the Corporation reasonable advanced notice
that he/she intends to inspect and copy
the records involved. The debtor shall
pay copying costs unless they are
waived by the Corporation. Copying
costs shall be assessed pursuant to
§ 1402.22 of this chapter.
§ 1408.8

Right to offer to repay claim.

(a) The debtor may offer to enter into
a written agreement with the Corporation to repay the amount of the claim.
The acceptance of such an offer and the
decision to enter into such a written
agreement is at the discretion of the
Corporation.
(b) If the debtor requests a repayment arrangement because payment of
the amount due would create a financial hardship, the Corporation shall
analyze the debtor’s financial condition. The Corporation may enter into a
written agreement with the debtor permitting the debtor to repay the debt in
installments if the Corporation determines, in its sole discretion, that payment of the amount due would create
an undue financial hardship for the
debtor. The written agreement shall
set forth the amount and frequency of
installment payments and shall, in accordance with § 1408.12, provide for the
imposition of charges for interest, penalties, and administrative costs unless
waived by the Corporation.
(c) The written agreement may require the debtor to execute a confessjudgment note when the total amount
of the deferred installments will exceed
$750. The Corporation shall provide the
debtor with a written explanation of
the consequences of signing a confessjudgment note. The debtor shall sign a
statement acknowledging receipt of
the written explanation. The statement shall recite that the written explanation was read and understood before execution of the note and that the
debtor signed the note knowingly and
voluntarily. Documentation of these
procedures will be maintained in the
Corporation’s file on the debtor.
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§ 1408.9 Right to agency review.
(a) If the debtor disputes the claim,
the debtor may request a review of the
Corporation’s determination of the existence of the debt or of the amount of
the debt. If only part of the claim is
disputed,
the
undisputed
portion
should be paid by the payment due
date.
(b) To obtain a review, the debtor
shall submit a written request for review to the Corporation official named
in the initial demand letter, within 15
calendar days after receipt of the letter. The debtor’s request for review
shall state the basis on which the
claim is disputed.
(c) The Corporation shall promptly
notify the debtor, in writing, that the
Corporation has received the request
for review. The Corporation shall conduct its review of the claim in accordance with § 1408.10.
(d) Upon completion of its review of
the claim, the Corporation shall notify
the debtor whether the Corporation’s
determination of the existence or
amount of the debt has been sustained,
amended, or canceled. The notification
shall include a copy of the written decision issued by the hearing official
pursuant to § 1408.10(e). If the Corporation’s determination is sustained, this
notification shall contain a provision
which states that the Corporation intends to collect the debt by all legally
available means, which may include
initiating legal action against the
debtor, referring the debt to a collection agency for collection, collecting
the debt by offset, or asking other Federal agencies for assistance in collecting the debt by offset.
§ 1408.10 Review procedures.
(a) Unless an oral hearing is required
by § 1408.23(d), the Corporation’s review
shall be a review of the written record
of the claim.
(b) If an oral hearing is required
under § 1408.23(d) the Corporation shall
provide the debtor with a reasonable
opportunity for such a hearing. The
oral hearing, however, shall not be an
adversarial adjudication and need not
take the form of a formal evidentiary
hearing. All significant matters discussed at the hearing, however, will be
carefully documented.

(c) Any review required by this part,
whether a review of the written record
or an oral hearing, shall be conducted
by a hearing official. In the case of a
salary offset, the hearing official shall
not be under the supervision or control
of the Chairman of the Farm Credit
System Insurance Corporation.
(d) The Corporation may be represented by legal counsel. The debtor
may represent himself or herself or
may be represented by an individual of
the debtor’s choice and at the debtor’s
expense.
(e) The hearing official shall issue a
final written decision based on documentary evidence and, if applicable, information developed at an oral hearing.
The written decision shall be issued as
soon as practicable after the review but
not later than 60 days after the date on
which the request for review was received by the Corporation, unless the
debtor requests a delay in the proceedings. A delay in the proceedings
shall be granted if the hearing official
determines, in his or her sole discretion, that there is good cause to grant
the delay. If a delay is granted, the 60day decision period shall be extended
by the number of days by which the review was postponed.
(f) Upon issuance of the written opinion, the Corporation shall promptly notify the debtor of the hearing official’s
decision. Said notification shall include a copy of the written decision
issued by the hearing official pursuant
to paragraph (e) of this section.
§ 1408.11

Special review.

(a) An employee subject to salary offset, under subpart C of this part, or a
voluntary repayment agreement, may,
at any time, request a special review
by the Corporation of the amount of
the salary offset or voluntary repayment, based on materially changed circumstances such as, but not limited to,
catastrophic illness, divorce, death, or
disability.
(b) To determine whether an offset
would prevent the employee from
meeting essential subsistence expenses
(costs incurred for food, housing, clothing, transportation, and medical care),
the employee shall submit a detailed
statement and supporting documents
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for the employee, his or her spouse, and
dependents indicating:
(1) Income from all sources;
(2) Assets;
(3) Liabilities;
(4) Number of dependents;
(5) Expenses for food, housing, clothing, and transportation;
(6) Medical expenses; and
(7) Exceptional expenses, if any.
(c) If the employee requests a special
review under this section, the employee shall file an alternative proposed offset or payment schedule and a
statement, with supporting documents,
showing why the current salary offset
or payments result in an extreme financial hardship to the employee.
(d) The Corporation shall evaluate
the statement and supporting documents, and determine whether the
original offset or repayment schedule
imposes an undue financial hardship on
the employee. The Corporation shall
notify the employee in writing of such
determination, including, if appropriate, a revised offset or payment
schedule.
§ 1408.12 Charges for interest, administrative costs, and penalties.
(a) Except as provided in paragraph
(d) of this section, the Corporation
shall:
(1) Assess interest on unpaid claims;
(2) Assess administrative costs incurred in processing and handling overdue claims; and
(3) Assess penalty charges not to exceed 6 percent a year on any part of a
debt more than 90 days past due.
The imposition of charges for interest, administrative costs, and penalties
shall be made in accordance with 31
U.S.C. 3717.
(b)(1) Interest shall accrue from the
date of mailing or hand delivery of the
initial demand for payment or the Notice of Intent to Collect by either Administrative or Salary Offset if the
amount of the claim is not paid within
30 days from the date of mailing or
hand delivery of the initial demand or
notice.
(2) The 30-day period may be extended on a case-by-case basis if the
Corporation
reasonably
determines
that such action is appropriate. Interest shall only accrue on the principal

of the claim and the interest rate shall
remain fixed for the duration of the indebtedness, except, as provided in paragraph (c) of this section, in cases where
a debtor has defaulted on a repayment
agreement and seeks to enter into a
new agreement, or if the Corporation
reasonably determines that a higher
rate is necessary to protect the interests of the United States.
(c) If a debtor defaults on a repayment agreement and seeks to enter
into a new agreement, the Corporation
may assess a new interest rate on the
unpaid claim. In addition, charges for
interest, administrative costs, and penalties which accrued but were not collected under the original repayment
agreement shall be added to the principal of the claim to be paid under the
new repayment agreement. Interest
shall accrue on the entire principal
balance of the claim, as adjusted to reflect any increase resulting from the
addition of these charges.
(d) The Corporation may waive
charges for interest, administrative
costs, and/or penalties if it determines
that:
(1) The debtor is unable to pay any
significant sum toward the claim within a reasonable period of time;
(2) Collection of charges for interest,
administrative costs, and/or penalties
would jeopardize collection of the principal of the claim;
(3) Collection of charges for interest,
administrative costs, or penalties
would be against equity and good conscience; or
(4) It is otherwise in the best interest
of the United States, including the situation where an installment payment
agreement or offset is in effect.
§ 1408.13 Contracting for collection
services.
The Chairman, or designee of the
Chairman, may contract for collection
services in accordance with 31 U.S.C.
3718 and 4 CFR 102.6 to recover debts.
§ 1408.14 Reporting of credit information.
The Chairman, or designee of the
Chairman, may disclose to a consumer
reporting agency information that an
individual is responsible for a debt
owed to the United States. Information

289

VerDate Dec<13>2002

05:41 Jan 20, 2003

Jkt 200039

PO 00000

Frm 00289

Fmt 8010

Sfmt 8010

Y:\SGML\200039T.XXX

200039T

§ 1408.15

12 CFR Ch. XIV (1–1–03 Edition)

will be disclosed to reporting agencies
in accordance with the terms and conditions of agreements entered into between the Corporation and the reporting agencies. The terms and conditions
of such agreements shall specify that
all of the rights and protection afforded to the debtor under 31 U.S.C.
3711(f) have been fulfilled. The Corporation shall notify each consumer reporting agency, to which a claim was disclosed, when the debt has been satisfied.
§ 1408.15

Credit report.

In order to aid the Corporation in
making appropriate determinations regarding the collection and compromise
of claims; the collection of charges for
interest, administrative costs, and penalties; the use of administrative offset;
the use of other collection methods;
and the likelihood of collecting the
claim, the Corporation may institute,
consistent with the provisions of the
Fair Credit Reporting Act (15 U.S.C.
1681, et seq.), a credit investigation of
the debtor immediately following a determination that the claim exists.

Subpart B—Administrative Offset
§ 1408.20

Applicability.

(a) The provisions of this subpart
shall apply to the collection of debts by
administrative [or salary] offset under
31 U.S.C. 3716, 5 U.S.C. 5514, or other
statutory or common law.
(b) Offset shall not be used to collect
a debt more than 10 years after the
Government’s right to collect the debt
first accrued, unless facts material to
the Government’s right to collect the
debt were not known and could not reasonably have been known by the official or officials of the Government who
were charged with the responsibility of
discovering and collecting such debt.
(c) Offset shall not be used with respect to:
(1) Debts owed by other agencies of
the United States or by any State or
local government;
(2) Debts arising under or payments
made under the Social Security Act,
the Internal Revenue Code of 1986, as
amended, or tariff laws of the United
States; or

(3) Any case in which collection by
offset of the type of debt involved is explicitly provided for or prohibited by
another statute.
(d) Unless otherwise provided by contract or law, debts or payments which
are not subject to offset under 31 U.S.C.
3716 or 5 U.S.C. 5514 may be collected
by offset if such collection is authorized under common law or other applicable statutory authority.
§ 1408.21 Collection by offset.
(a) Collection of a debt by administrative [or salary] offset shall be accomplished in accordance with the provisions of these regulations, 4 CFR
102.3, and 5 CFR part 550, subpart K. It
is not necessary for the debt to be reduced to judgment or to be undisputed
for offset to be used.
(b) The Chairman, or designee of the
Chairman, may determine that it is
feasible to collect a debt to the United
States by offset against funds payable
to the debtor.
(c) The feasibility of collecting a debt
by offset will be determined on a caseby-case basis. This determination shall
be made by considering all relevant
factors, including the following: (1) The
degree to which the offset can be accomplished in accordance with law.
This determination should take into
consideration relevant statutory, regulatory, and contractual requirements;
(2) The degree to which the Corporation is certain that its determination
of the existence and amount of the debt
is correct;
(3) The practicality of collecting the
debt by offset. The cost, in time and
money, of collecting the debt by offset
and the amount of money which can
reasonably be expected to be recovered
through offset will be relevant to this
determination; and
(4) Whether the use of offset will substantially interfere with or defeat the
purpose of a program authorizing payments against which the offset is contemplated. For example, under a grant
program in which payments are made
in advance of the grantee’s performance, the imposition of offset against
such a payment may be inappropriate.
(d) The collection of a debt by offset
may not be feasible when there are circumstances which would indicate that
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the likelihood of collection by offset is
less than probable.
(e) The offset will be effected 31 days
after the debtor receives a Notice of Intent to Collect by Administrative Offset (or Notice of Intent to Collect by
Salary Offset if the offset is a salary
offset), or upon the expiration of a stay
of offset, unless the Corporation determines under § 1408.24 that immediate
action is necessary.
(f) If the debtor owes more than one
debt, amounts recovered through offset
may be applied to them in any order.
Applicable statutes of limitation would
be considered before applying the
amounts recovered to any debts owed.
§ 1408.22 Notice requirements before
offset.
(a) Except as provided in § 1408.24, the
Corporation will provide the debtor
with 30 calendar days’ written notice
that unpaid debt amounts shall be collected by administrative [or salary]
offset (Notice of Intent to Collect by
Administrative [or Salary] Offset) before the Corporation imposes offset
against any money that is to be paid to
the debtor.
(b) The Notice of Intent to Collect by
Administrative [or Salary] Offset shall
be delivered to the debtor by hand or
by mail and shall provide the following
information:
(1) The amount of the debt, the date
it was incurred, and the facts upon
which the determination of indebtedness was made;
(2) In the case of an administrative
offset, the payment due date, which
shall be 30 calendar days from the date
of mailing or hand delivery of the Notice;
(3) In the case of a salary offset:
(i) The Corporation’s intention to
collect the debt by means of deduction
from the employee’s current disposable
pay account until the debt and all accumulated interest is paid in full; and
(ii) The amount, frequency, proposed
beginning date, and duration of the intended deductions;
(4) The right of the debtor to inspect
and copy the records of the Corporation related to the claim or to receive
copies if personal inspection is impractical. The debtor shall be informed that
he/she shall be assessed for the cost of

copying the documents in accordance
with § 1408.7 of this part;
(5) The right of the debtor to obtain
a review of, and to request a hearing,
on the Corporation’s determination of
indebtedness, the propriety of collecting the debt by offset, and, in the
case of salary offset, the propriety of
the proposed repayment schedule (i.e.,
the percentage of disposable pay to be
deducted each pay period). The debtor
shall be informed that to obtain a review, the debtor shall deliver a written
request for a review to the Corporation
official named in the Notice, within 15
calendar days after the debtor’s receipt
of the Notice. In the case of a salary
offset, the debtor shall also be informed that the review shall be conducted by an official arranged for by
the Corporation who shall be a hearing
official not under the control of the
Chairman of the Farm Credit System
Insurance Corporation, or an administrative law judge;
(6) That the filing of a petition for
hearing within 15 calendar days after
receipt of the Notice will stay the commencement of collection proceedings;
(7) That a final decision on the hearing (if one is requested) will be issued
at the earliest practical date, but not
later than 60 days after the filing of the
written request for review unless the
employee requests, and the hearing official grants, a delay in the proceedings;
(8) The right of the debtor to offer to
enter into a written agreement with
the Corporation to repay the amount of
the claim. The debtor shall be informed
that the acceptance of such an agreement is discretionary with the Corporation;
(9) That charges for interest, penalties, and administrative costs shall
be assessed against the debtor, in accordance with 31 U.S.C. 3717, if payment is not received by the payment
due date. The debtor shall be informed
that such assessments must be made
unless excused in accordance with the
Federal Claims Collection Standards (4
CFR parts 103 and 104);
(10) The amount of accrued interest
and the amount of any other penalties
or administrative costs which may
have been added to the principal debt;
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(11) That if the debtor has not entered into an agreement with the Corporation to pay the debt, has not requested the Corporation to review the
debt, or has not paid the debt prior to
the date on which the offset is to be
imposed, the Corporation intends to
collect the debt by administrative [or
salary] offset or by requesting other
Federal agencies for assistance in collecting the debt by offset. The debtor
shall be informed that the offset shall
be imposed against any funds that
might become available to the debtor,
until the principal debt and all accumulated interest and other charges are
paid in full;
(12) The date on which the offset will
be imposed, which shall be 31 calendar
days from the date of mailing or hand
delivery of the Notice. The debtor shall
be informed that the Corporation reserves the right to impose an offset
prior to this date if the Corporation determines that immediate action is necessary;
(13) That any knowingly false or frivolous statements, representations, or
evidence may subject the debtor to:
(i) Penalties under the False Claims
Act, 31 U.S.C. 3729 through 3731, or any
other applicable statutory authority;
(ii) Criminal penalties under 18
U.S.C. 286, 287, 1001, and 1002, or any
other applicable statutory authority;
and, with regard to employees,
(iii) Disciplinary procedures appropriate under 5 U.S.C. chapter 75; 5 CFR
part 752, or any other applicable statute or regulation;
(14) The name and address of the Corporation official to whom the debtor
shall send all correspondence relating
to the debt or the offset;
(15) Any other rights and remedies
available to the debtor under statutes
or regulations governing the program
for which the collection is being made;
(16) That unless there are applicable
contractual or statutory provisions to
the contrary, amounts paid on or deducted for the debt, which are later
waived or found not owed to the United
States, will be promptly refunded to
the employee; and
(17) Other information, as may be appropriate.
(c) When the procedural requirements
of this section have been provided to

the debtor in connection with the same
debt or under some other statutory or
regulatory authority, the Corporation
is not required to duplicate those requirements before effecting offset.
§ 1408.23

Right to review of claim.

(a) If the debtor disputes the claim,
the debtor may request a review of the
Corporation’s determination of the existence of the debt, the amount of the
debt, the propriety of collecting the
debt by offset, and in the case of salary
offset, the propriety of the proposed repayment schedule. If only part of the
claim is disputed, the undisputed portion should be paid by the payment due
date.
(b) To obtain a review, the debtor
shall submit a written request for review to the Corporation official named
in the Notice of Intent to Collect by
Administrative [or Salary] Offset within 15 calendar days after receipt of the
notice. The debtor’s written request for
review shall state the basis on which
the claim is disputed and shall specify
whether the debtor requests an oral
hearing or a review of the written
record of the claim. If an oral hearing
is requested, the debtor shall explain in
the request why the matter cannot be
resolved by a review of the documentary evidence alone.
(c) The Corporation shall promptly
notify the debtor, in writing, that the
Corporation has received the request
for review. The Corporation shall conduct its review of the claim in accordance with § 1408.10.
(d) The Corporation’s review of the
claim, under this section, shall include
providing the debtor with a reasonable
opportunity for an oral hearing if:
(1) An applicable statute authorizes
or requires the Corporation to consider
waiver of the indebtedness, the debtor
requests waiver of the indebtedness,
and the waiver determination turns on
an issue of credibility or veracity; or
(2) The debtor requests reconsideration of the debt and the Corporation
determines that the question of the indebtedness cannot be resolved by reviewing the documentary evidence; for
example, when the validity of the debt
turns on an issue of credibility or veracity.
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(e) A debtor waives the right to a
hearing and will have his or her debt
offset in accordance with the proposed
offset schedule if the debtor:
(1) Fails to file a written request for
review within the timeframe set forth
in paragraph (b) of this section, unless
the Corporation determines that the
delay was the result of circumstances
beyond his or her control; or
(2) Fails to appear at an oral hearing
of which he or she was notified unless
the hearing official determines that
the failure to appear was due to circumstances beyond the employee’s
control.
(f) Upon completion of its review of
the claim, the Corporation shall notify
the debtor whether the Corporation’s
determination of the existence or
amount of the debt has been sustained,
amended, or canceled. The notification
shall include a copy of the written decision issued by the hearing official,
pursuant to § 1408.10(e). If the Corporation’s determination is sustained, this
notification shall contain a provision
which states that the Corporation intends to collect the debt by offset or by
requesting other Federal agencies for
assistance in collecting the debt.
(g) When the procedural requirements of this section have been provided to the debtor in connection with
the same debt or under some other
statutory or regulatory authority, the
Corporation is not required to duplicate those requirements before effecting offset.
§ 1408.24 Waiver
quirements.

of

procedural

re-

(a) The Corporation may impose offset against a payment to be made to a
debtor prior to the completion of the
procedures required by this part, if:
(1) Failure to impose the offset would
substantially prejudice the Government’s ability to collect the debt; and
(2) The timing of the payment
against which the offset will be imposed does not reasonably permit the
completion of those procedures.
(b) The procedures required by this
part shall be complied with promptly
after the offset is imposed. Amounts
recovered by offset, which are later
found not to be owed to the Govern-

ment, shall be promptly refunded to
the debtor.
§ 1408.25 Coordinating
offset
with
other Federal agencies.
(a)(1) Any creditor agency which requests the Corporation to impose an
offset against amounts owed to the
debtor shall submit to the Corporation
a claim certification which meets the
requirements of this paragraph. The
Corporation shall submit the same certification to any agency that the Corporation requests to effect an offset.
(2) The claim certification shall be in
writing. It shall certify the debtor owes
the debt and that all of the applicable
requirements of 31 U.S.C. 3716 and 4
CFR part 102 have been met. If the intended offset is to be a salary offset, a
claim certification shall instead certify
that the debtor owes the debt and that
the applicable requirements of 5 U.S.C.
5514 and 5 CFR part 550, subpart K,
have been met.
(3) A certification that the debtor
owes the debt shall state the amount of
the debt, the factual basis supporting
the determination of indebtedness, and
the date on which payment of the debt
was due. A certification that the requirements of 31 U.S.C. 3716 and 4 CFR
part 102 have been met shall include a
statement that the debtor has been
sent a Notice of Intent to Collect by
Administrative Offset at least 31 calendar days prior to the date of the intended offset or a statement that pursuant to 4 CFR 102.3(b)(5) said Notice
was not required to be sent. A certification that the requirements of 5
U.S.C. 5514 and 5 CFR part 550, subpart
K, have been met shall include a statement that the debtor has been sent a
Notice of Intent to Collect by Salary
Offset at least 31 calendar days prior to
the date of the intended offset or a
statement that pursuant to 4 CFR
102.3(b)(5) said Notice was not required
to be sent.
(b)(1) The Corporation shall not effect an offset requested by another
Federal agency without first obtaining
the claim certification required by
paragraph (a) of this section. If the
Corporation receives an incomplete
claim certification, the Corporation
shall return the claim certification
with notice that a claim certification
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which complies with the requirements
of paragraph (a) of this section must be
submitted to the Corporation before
the Corporation will consider effecting
an offset.
(2) The Corporation may rely on the
information contained in the claim
certification provided by a requesting
creditor agency. The Corporation is not
authorized to review a creditor agency’s determination of indebtedness.
(c) Only the creditor agency may
agree to enter into an agreement with
the debtor for the repayment of the
claim. Only the creditor agency may
agree to compromise, suspend, or terminate collection of the claim.
(d) The Corporation may decline, for
good cause, a request by another agency to effect an offset. Good cause includes that the offset might disrupt, directly or indirectly, essential Corporation operations. The refusal and the
reasons shall be sent in writing to the
creditor agency.
§ 1408.26

Stay of offset.

(a)(1) When a creditor agency receives a debtor’s request for inspection
of agency records, the offset is stayed
for 10 calendar days beyond the date
set for the record inspection.
(2) When a creditor agency receives a
debtor’s offer to enter into a repayment agreement, the offset is stayed
until the debtor is notified as to whether the proposed agreement is acceptable.
(3) When a review is conducted, the
offset is stayed until the creditor agency issues a final written decision.
(b) When offset is stayed, the amount
of the debt and the amount of any accrued interest or other charges will be
withheld from payments to the debtor.
The withheld amounts shall not be applied against the debt until the stay
expires. If withheld funds are later determined not to be subject to offset,
they will be promptly refunded to the
debtor.
(c) If the Corporation is the creditor
agency and the offset is stayed, the
Corporation will immediately notify an
offsetting agency to withhold the payment pending termination of the stay.

§ 1408.27 Offset against amounts payable from Civil Service Retirement
and Disability Fund.
The Corporation may request that
monies payable to a debtor from the
Civil Service Retirement and Disability Fund be administratively offset
to collect debts owed to the Corporation by the debtor. The Corporation
must certify that the debtor owes the
debt, the amount of the debt, and that
the Corporation has complied with the
requirements set forth in this part, 4
CFR 102.3, and the Office of Personnel
Management regulations. The request
shall be submitted to the official designated in the Office of Personnel Management regulations to receive the request.

Subpart C—Offset Against Salary
§ 1408.35 Purpose.
The purpose of this subpart is to implement section 5 of the Debt Collection Act of 1982 (Pub. L. 97–365 (5 U.S.C.
5514)), which authorizes the collection
of debts owed by Federal employees to
the Federal Government by means of
salary offsets. These regulations provide procedures for the collection of a
debt owed to the Government by the
imposition of a salary offset against
amounts payable to a Federal employee as salary. These regulations are
consistent with the regulations on salary offset published by the Office of
Personnel Management, codified in 5
CFR part 550, subpart K. Since salary
offset is a type of administrative offset, the requirements of subpart B also
apply to salary offsets.
§ 1408.36 Applicability of regulations.
(a) These regulations apply to the
following cases:
(1) Where the Corporation is owed a
debt by an individual currently employed by another agency;
(2) Where the Corporation is owed a
debt by an individual who is currently
employed by the Corporation; or
(3) Where the Corporation currently
employs an individual who owes a debt
to another Federal agency. Upon receipt of proper certification from the
creditor agency, the Corporation will
offset the debtor-employee’s salary in
accordance with these regulations.
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(b) These regulations do not apply to
the following: (1) Debts or claims arising under the Internal Revenue Code of
1986, as amended (26 U.S.C. 1 et seq.);
the Social Security Act (42 U.S.C. 301 et
seq.); the tariff laws of the United
States; or to any case where collection
of a debt by salary offset is explicitly
provided for or prohibited by another
statute (e.g., travel advances in 5
U.S.C. 5705 and employee training expenses in 5 U.S.C. 4108).
(2) Any adjustment to pay arising
from an employee’s election of coverage or a change in coverage under a
Federal benefits program requiring
periodic deductions from pay if the
amount to be recovered was accumulated over four pay periods or less.
(3) A claim which has been outstanding for more than 10 years after
the creditor agency’s right to collect
the debt first accrued, unless facts material to the Government’s right to collect were not known and could not reasonably have been known by the official or officials charged with the responsibility for discovery and collection of such debts.
§ 1408.37 Definitions.
In this subpart, the following definitions shall apply:
(a) Agency means:
(1) An executive agency as defined by
5 U.S.C. 105, including the United
States Postal Service and the United
States Postal Rate Commission;
(2) A military department as defined
in 5 U.S.C. 102;
(3) An agency or court of the judicial
branch, including a court as defined in
28 U.S.C. 610, the District Court for the
Northern Mariana Islands, and the Judicial Panel on Multi-district Litigation;
(4) An agency of the legislative
branch, including the United States
Senate and the United States House of
Representatives; or
(5) Other independent establishments
that are entities of the Federal Government.
(b) Disposable pay means, for an officially established pay interval, that
part of current basic pay, special pay,
incentive pay, retired pay, retainer
pay, or, in the case of an employee not
entitled to basic pay, other authorized

pay remaining after the deduction of
any amount required by law to be withheld. The Corporation shall allow the
deductions described in 5 CFR 581.105
(b) through (f).
(c) Employee means a current employee of the Corporation or other
agency, including a current member of
the Armed Forces or Reserve of the
Armed Forces of the United States.
(d) Waiver means the cancellation, remission, forgiveness, or nonrecovery of
a debt allegedly owed by an employee
to the Corporation or another agency
as permitted or required by 5 U.S.C.
5584 or 8346(b), 10 U.S.C. 2774, 32 U.S.C.
716, or any other law.
§ 1408.38 Waiver requests and claims
to the General Accounting Office.
(a) The regulations contained in this
subpart do not preclude an employee
from requesting a waiver of an overpayment under 5 U.S.C. 5584 or 8346(b),
10 U.S.C. 2774, 32 U.S.C. 716, or in any
way questioning the amount or validity of a debt by submitting a subsequent claim to the General Accounting
Office in accordance with the procedures prescribed by the General Accounting Office.
(b) These regulations also do not preclude an employee from requesting a
waiver pursuant to other statutory
provisions pertaining to the particular
debts being collected.
§ 1408.39 Procedures for salary offset.
(a) The Chairman, or designee of the
Chairman, shall determine the amount
of an employee’s disposable pay and
the amount to be deducted from the
employee’s disposable pay at regular
pay intervals.
(b) Deductions shall begin within
three official pay periods following the
date of mailing or delivery of the Notice of Intent to Collect by Salary Offset.
(c)(1) If the amount of the debt is
equal to or is less than 15 percent of
the employee’s disposable pay, such
debt should be collected in one lumpsum deduction.
(2) If the amount of the debt is not
collected in one lump-sum deduction,
the debt shall be collected in installment deductions over a period of time
not greater than the anticipated period
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of employment. The size and frequency
of installment deductions will bear a
reasonable relation to the size of the
debt and the employee’s ability to pay.
However, the amount deducted from
any pay period will not exceed 15 percent of the employee’s disposable pay
for that period, unless the employee
has agreed in writing to the deduction
of a greater amount.
(3) A deduction exceeding the 15-percent disposable pay limitation may be
made from any final salary payment
pursuant to 31 U.S.C. 3716 in order to
liquidate the debt, whether the employee is being separated voluntarily
or involuntarily.
(4) Whenever an employee subject to
salary offset is separated from the Corporation and the balance of the debt
cannot be liquidated by offset of the
final salary check pursuant to 31 U.S.C.
3716, the Corporation may offset any
later payments of any kind against the
balance of the debt.
(d) In instances where two or more
creditor agencies are seeking salary
offsets against current employees of
the Corporation or where two or more
debts are owed to a single creditor
agency, the Corporation, at its discretion, may determine whether one or
more debts should be offset simultaneously within the 15-percent limitation. Debts owed to the Corporation
should generally take precedence over
debts owed to other agencies.
§ 1408.40 Refunds.
(a) In instances where the Corporation is the creditor agency, it shall
promptly refund any amounts deducted
under the authority of 5 U.S.C. 5514
when:
(1) The debt is waived or otherwise
found not to be owed to the United
States (unless expressly prohibited by
statute or regulations); or
(2) An administrative or judicial
order directs the Corporation to make
a refund.
(b) Unless required or permitted by
law or contract, refunds under this section shall not bear interest.
§ 1408.41 Requesting current paying
agency to offset salary.
(a) To request a paying agency to impose a salary offset against amounts

owed to the debtor, the Corporation
shall provide the paying agency with a
claim certification which meets the requirements set forth in § 1408.25(a) of
this part. The Corporation shall also
provide the paying agency with a repayment schedule determined under
the provisions of § 1408.39 or in accordance with a repayment agreement entered into with the debtor.
(b) If the employee separates from
the paying agency before the debt is
paid in full, the paying agency shall
certify the total amount collected on
the debt. A copy of this certification
shall be sent to the employee and a
copy shall be sent to the Corporation.
If the paying agency is aware that the
employee is entitled to payments from
the Civil Service Retirement and Disability Fund, or other similar payments, it must provide written notification to the agency responsible for
making such payments that the debtor
owes a debt (including the amount) and
that the provisions of this section have
been fully complied with. However, the
Corporation must submit a properly
certified claim to the agency responsible for making such payments before
the collection can be made.
(c) When an employee transfers to
another paying agency, the Corporation is not required to repeat the due
process procedures set forth in 5 U.S.C.
5514 and this part to resume the collection. The Corporation shall, however,
review the debt upon receiving the
former paying agency’s notice of the
employee’s transfer to make sure the
collection is resumed by the new paying agency.
(d) If a special review is conducted
pursuant to § 1408.11 and results in a revised offset or repayment schedule, the
Corporation shall provide a new claim
certification to the paying agency.
§ 1408.42 Responsibility of the Corporation as the paying agency.
(a) When the Corporation receives a
claim certification from a creditor
agency, deductions should be scheduled
to begin at the next officially established pay interval. The Corporation
shall send the debtor written notice
which provides:
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(1) That the Corporation has received
a valid claim certification from the
creditor agency;
(2) The date on which salary offset
will begin;
(3) The amount of the debt; and
(4) The amount of such deductions.
(b) If, after the creditor agency has
submitted the claim certification to
the Corporation, the employee transfers to a different agency before the
debt is collected in full, the Corporation must certify the total amount collected on the debt. The Corporation
shall send a copy of this certification
to the creditor agency and a copy to
the employee. If the Corporation is
aware that the employee is entitled to
payments from the Civil Service Retirement Fund and Disability Fund, or
other similar payments, it shall provide written notification to the agency
responsible for making such payments
that the debtor owes a debt (including
the amount).
§ 1408.43 Nonwaiver of rights by payments.
An employee’s involuntary payment
of all or any portion of a debt being
collected under this subpart shall not
be construed as a waiver of any rights
the employee may have under 5 U.S.C.
5514 or any other provisions of a written contract or law unless there are
statutory or contractual provisions to
the contrary.

PART 1410—PREMIUMS
Sec.
1410.1 Purpose and scope.
1410.2 Definitions.
1410.3 Calculation and reporting of premiums due.
1410.4 Payment of premiums.
1410.5 Delinquent premium payments and
premium overpayments.
1410.6 Certified statements.
1410.7 Documentation.
AUTHORITY: 12 U.S.C. 2277a–5; 12 U.S.C.
2277a–7.
SOURCE: 56 FR 3201, Jan. 29, 1991, unless
otherwise noted.

§ 1410.1 Purpose and scope.
This part sets forth the rules for:
(a) The calculation of premiums;
(b) The time for payment of the premium required by sections 5.55 and 5.56

of the Farm Credit Act of 1971, as
amended;
(c) Interest charges on delinquent
payments;
(d) The form and content of certified
statements; and,
(e) Documentation supporting certified statements.
§ 1410.2

Definitions.

(a) Act means the Farm Credit Act of
1971, as amended.
(b) Average principal outstanding
means:
(1) For calendar year 1989, the average annual principal outstanding using
balances as of monthend for each of the
13 months beginning with December
1988 and ending with December 1989;
(2) For calendar year 1990 and thereafter, the average annual principal outstanding on a daily basis using balances as of the close of each day. In
computing the average annual principal outstanding in this manner, the
closing balance of the most recent past
business day shall be the closing balance for days when an institution is
closed.
(c) Direct lending association means
any production credit association or
any other association making direct
loans under authority provided under
section 7.6 of the Act, including, without limitation, agricultural credit associations and Federal land credit associations.
(d)
Government-guaranteed
loans
means loans or credits, or portions of
loans or credits, that are guaranteed:
(1) By the full faith and credit of the
United States Government or any
State government; or,
(2) By an agency or other entity of
the United States Government whose
obligations are explicitly guaranteed
by the United States Government; or,
(3) By an agency or other entity of a
State government whose obligations
are explicitly guaranteed by such State
government.
(e) Insured bank means any Farm
Credit bank whose participation in
notes, bonds, debentures, and other obligations issued under subsection (c) or
(d) of section 4.2 of the Act is insured
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under part E of title V of the Act, including, without limitation, the Federal Intermediate Credit Bank of Jackson and banks that are in or are placed
in receivership or conservatorship to
the extent that those banks’ participation in such obligations is insured.
(f) Loan means any extension of credit or lease resulting from direct negotiations between a lender and a borrowing entity that is recorded as an
asset of an insured bank, a direct lending association, or an other financing
institution. The term ‘‘loan’’ includes
loans, contracts of sale, notes receivable, and other similar obligations and
lease financings. The term ‘‘loan’’ includes loans originated through direct
negotiations between the insured bank,
direct lending association, or other financing institution and a borrowing
entity and loans or interests in loans
purchased from another lender. Loans
purchased subject to recourse shall be
considered loans of the seller to the extent of the recourse.
(g)(1) Nonaccrual loan means any loan
where—
(i) Any amount of outstanding principal and all past and future interest
accruals, considered over the full term
of the asset, are determined to be
uncollectible for any reason; or,
(ii) It has been classified ‘‘loss’’ as a
result of a periodic credit evaluation
and has not been charged off; or,
(iii) The loan is severely past due and
is not adequately secured, in process of
collection, and fully collectible with
respect to all principal and interest.
(2) For the purposes of determining
whether a loan is considered as accrual
or nonaccrual under this part, all loans
on which a borrowing entity, or a component of a borrowing entity, is primarily obligated to the institution
shall be considered as one loan unless a
review of all pertinent facts supports a
reasonable determination that a particular loan constitutes an independent
credit risk and such determination is
adequately documented in the loan
file.
(h) Other financing institution means
any bank, company, institution, corporation, union, or association de-

scribed in section 1.7(b)(1)(B) of the
Act.
[56 FR 3201, Jan. 29, 1991; 56 FR 10302, Mar. 11,
1991]

§ 1410.3 Calculation and reporting of
premiums due.
(a) Premium base. For purposes of
computing the annual premium, each
insured bank shall:
(1) Report its premium base for each
category of loan described in paragraph
(a)(2) of this section based on the total
of the average annual principal balances of:
(i)(A) Loans of each direct lending association that were able to be made because the direct lending association is
receiving, or has received, funds provided through the insured bank;
(B) Loans of each other financing institution that were able to be made because the other financing institution is
receiving, or has received, funds provided through the insured bank; and,
(C) The bank’s loans, other than
loans made to direct lending associations and other financing institutions.
(ii) For purposes of this section,
loans of an other financing institution
were able to be made because of funds
provided through the insured bank
only if they are loans which resulted
from funding provided through the insured bank and which are pledged to or
discounted by the insured bank.
(2) Segregate the loans of each entity
described in paragraph (a) of this section into:
(i) Loans in accrual status, excluding
the guaranteed portions of State and
Federal government-guaranteed loans;
(ii) The guaranteed portions of State
government-guaranteed loans that are
in accrual status;
(iii) The guaranteed portions of Federal government-guaranteed loans that
are in accrual status; and,
(iv) Nonaccrual loans.
(b) Calculating the 1989 premium payment. The 1989 premium payment shall
be equal to the sum of:
(1) The total annual average principal outstanding for calendar year 1989
on the loans in accrual status as described in paragraph (a)(2)(i) of this
section of each entity described in
paragraph (a)(1) of this section multiplied by 0.0015;
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(2) The total annual average principal outstanding for calendar year 1989
on loans in accrual status as described
in paragraph (a)(2)(ii) of this section of
each entity described in paragraph
(a)(1) of this section multiplied by
0.0003; and,
(3) The total annual average principal outstanding for calendar year 1989
on loans in accrual status as described
in paragraph (a)(2)(iii) of this section of
each entity described in paragraph
(a)(1) of this section multiplied by
0.00015.
(c) Calculating the premium payment
for 1990 and subsequent years. Except as
provided in paragraph (d) of this section, the annual premium payment for
1990 and for each subsequent year shall
be equal to the sum of:
(1) The total annual average principal outstanding for each calendar
year on the loans in accrual status as
described in paragraph (a)(2)(i) of this
section of each entity described in
paragraph (a) of this section multiplied
by 0.0015;
(2) The total annual average principal outstanding for each calendar
year on the loans in accrual status as
described in paragraph (a)(2)(ii) of this
section of each entity described in
paragraph (a)(1) of this section multiplied by 0.0003;
(3) The total annual average principal outstanding for each calendar
year on the loans in accrual status as
described in paragraph (a)(2)(iii) of this
section of each entity as described in
paragraph (a)(1) of this section multiplied by 0.00015; and,
(4) The total annual average principal outstanding for each calendar
year on the nonaccrual loans as described in paragraph (a)(2)(iv) of this
section of each entity described in
paragraph (a)(1) of this section multiplied by 0.0025.
(d) Secure base amount. Upon reaching
the secure base amount determined by
the Corporation in accordance with
section 5.55 of the Act, the annual premium to be paid by each insured bank,
computed in accordance with paragraph (c) of this section, shall be reduced by a percentage determined by
the Corporation so that the aggregate
of the premiums payable by all of the
Farm Credit banks for the following

calendar year is sufficient to ensure
that the Insurance Fund balance is
maintained at not less than the secure
base amount. The Corporation shall announce any such percentage no later
than December 31 of the year prior to
the January in which such premiums
are to be paid.
[56 FR 3201, Jan. 29, 1991; 56 FR 13211, Mar. 29,
1991]

§ 1410.4

Payment of premiums.

(a) Calendar years 1989 and 1990. Each
insured bank shall pay to the Corporation the amount of the premium due to
the Corporation computed in accordance with § 1410.3 of this part, and
shown on its certified statement, at
the time its certified statement is
filed. The certified statement for calendar years 1989 and 1990 must be filed
with the Corporation and the premium
must be received by the Corporation on
or before March 29, 1991.
(b) Calendar year 1991 and subsequent
years. Each insured bank shall pay to
the Corporation the amount of the premium due to the Corporation computed
in accordance with § 1410.3 of this part,
and shown on its certified statement,
at the time the statement is filed. Certified statements shall be considered to
have been filed and payments made in
a timely manner if they are received on
or before January 31 following the end
of the calendar year on which the certified statement is based.
(c) Premiums as obligations of insured
banks. Premiums required to be paid by
§ 1410.3 are obligations of the insured
banks, and are to be paid at the times
required by this section, regardless of
whether the insured bank has assessed
and collected any assessments under
section 1.12 of the Act.
[56 FR 3201, Jan. 29, 1991; 56 FR 10302, Mar. 11,
1991]

§ 1410.5 Delinquent
premium
payments and premium overpayments.
(a) Delinquent payments. Each insured
bank shall pay to the Corporation interest on delinquent premium payments. All premiums will be considered
delinquent if they are received after
the time for payment specified in
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§ 1410.4 of this part, including late payments caused by bank errors in the certified statement. The interest rate will
be the United States Treasury Department’s current value of funds rate,
which is issued under the Treasury Fiscal Requirements Manual (TFRM rate)
and published quarterly in the FEDERAL REGISTER. The interest rate will
be determined as follows:
(1) Current year. (i) For delinquent
days occurring on or prior to March 31,
the rate will be the TFRM rate that is
published in the preceding December.
(ii) For delinquent days occurring
from April 1 to June 30, the rate will be
the TFRM rate that is published in
March for the second quarter of the
year.
(iii) For delinquent days occurring
from July 1 to September 30, the rate
will be the TFRM rate that is published in June for the third quarter.
(iv) For delinquent days occurring
from October 1 to December 31, the
rate will be the TFRM rate that is published in September for the fourth
quarter.
(2) Prior years. The interest will be
calculated quarterly and compounded
annually at the rates applicable for
each quarter as issued under the
TFRM. For the initial year, the rate
will be applied to the gross amount of
the delinquent payment. For each additional year or portion thereof the rate
will be applied to the net amount of
the delinquent payment after it has
been reduced by any premium credit
under paragraph (c) of this section.
(b) Other rights and remedies. Payment
of the interest specified in paragraph
(a) of this section does not affect any
other rights and remedies available to
the Corporation.
(c) Overpayments. To the extent that
any payment by a bank exceeds the required amount:
(1) The excess shall be credited
against future premium payments by
the bank which overpaid; or,
(2)(i) Upon written request to the
Corporation by the bank which overpaid, the excess shall be refunded to
the bank within 30 days of receipt of
the written request; and
(ii) If the Corporation fails to make a
refund within such 30-day period, and
the Corporation determines that a re-

fund is in order, the Corporation shall
pay to the bank interest on the amount
of the overpayment, from the end of
such 30-day period through the date the
refund is issued.
§ 1410.6

Certified statements.

(a) Forms. The certified statements
required to be filed by insured banks
under the provisions of section 5.56 of
the Act shall be filed with the Corporation. The certified statement forms
will be furnished to all insured banks
by, or may be obtained from, the Corporation. The following forms are
available from the Corporation:
(1) Form FCSIC 90–001: First Certified
Statement. The form shows the premium base for calendar years 1989 and
1990. The premium payment period is
from January 1 of each year to December 31 of each year. The form must
show the computation of the premium
base and the bank’s calculation of the
premium due the Corporation.
(2) Form FCSIC 90–002: Certified Statement. This form must be used for calendar year 1991 and subsequent years.
The form shows the premium base for
the annual premium payment period.
The premium payment period is from
January 1 of each year to December 31
of each year. The form must show the
computation of the premium base and
the bank’s calculation of the amount of
the premium due the Corporation.
(b) Amendments to certified statements.
In the event of an amendment or correction of a previously submitted certified statement, the amending insured
bank shall resubmit to the Corporation
the appropriate certified statement
along with a letter of explanation regarding the amendment or correction.
[56 FR 3201, Jan. 29, 1991, as amended at 56
FR 57233, Nov. 8, 1991]

§ 1410.7

Documentation.

Each insured bank shall:
(a) Prepare and maintain accurate
and complete records as necessary to
prepare certified statements, including, but not limited to, records relating
to the loans of each direct lending association and other financing institution that are able to make such loans
because they are receiving, or have received, funding from the insured bank.
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(b) Prepare and maintain on its
premises books and records in such a
manner as to facilitate reconciliation
with certified statements prepared
from them.
(c) Maintain in its books and records
documentation supporting its certified
statement for a period no less than 5
years following the date of each certified statement, unless the bank shall
have requested in writing, and the Corporation shall have granted to the
bank, written permission to dispose of
such documentation prior to the expiration of 5 years.
(d) Make all records and any supporting documentation available, without limitation, to Corporation officials
upon request.

PART 1411—RULES OF PRACTICE
AND PROCEDURE

Subpart A—Rules and Procedures
for Assessment and Collection
of Civil Money Penalties
§ 1411.1 Inflation adjustment of civil
money penalties for failure to file a
certified statement, pay any premium required or obtain approval
before employment of persons convicted of criminal offenses.
In accordance with the Federal Civil
Money Penalties Inflation Adjustment
Act of 1990, as amended by the Debt
Collection Improvement Act of 1996, a
civil money penalty imposed pursuant
to section 5.65(c) or (d) of the Act for a
violation occurring on or after October
23, 1996 shall not exceed $117 per day for
each day the violation continues.
[66 FR 44027, Aug. 22, 2001]

AUTHORITY: Secs. 5.58(10), 5.65(c) and (d) of
the Farm Credit Act; 12 U.S.C. 2277a–7(10),
2277a–14(c) and (d)); 28 U.S.C. 2461 note.
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SUBCHAPTER A—GENERAL PROVISIONS
PART 1500—MERCHANT BANKING
INVESTMENTS
Sec.
1500.1 What type of investments are permitted by this part, and under what conditions may they be made?
1500.2 What are the limitations on managing or operating a portfolio company
held as a merchant banking investment?
1500.3 What are the holding periods permitted for merchant banking investments?
1500.4 How are investments in private equity funds treated under this part?
1500.5 What aggregate thresholds apply to
merchant banking investments?
1500.6 What risk management, record keeping and reporting policies are required to
make merchant banking investments?
1500.7 How do the statutory cross marketing and sections 23A and B limitations apply to merchant banking investments?
1500.8 Definitions.
AUTHORITY: 12 U.S.C. 1843(k).
SOURCE: Reg. Y, 66 FR 8489, Jan. 31, 2001,
unless otherwise noted.

§ 1500.1 What type of investments are
permitted by this part, and under
what conditions may they be made?
(a) What types of investments are permitted by this part? Section 4(k)(4)(H) of
the Bank Holding Company Act (12
U.S.C. 1843(k)(4)(H)) and this part authorize a financial holding company,
directly or indirectly and as principal
or on behalf of one or more persons, to
acquire or control any amount of
shares, assets or ownership interests of
a company or other entity that is engaged in any activity not otherwise authorized for the financial holding company under section 4 of the Bank Holding Company Act. For purposes of this
part, shares, assets or ownership interests acquired or controlled under section 4(k)(4)(H) and this part are referred to as ‘‘merchant banking investments.’’ A financial holding company
may not directly or indirectly acquire
or control any merchant banking investment except in compliance with
the requirements of this part.
(b) Must the investment be a bona fide
merchant banking investment? The acqui-

sition or control of shares, assets or
ownership interests under this part is
not permitted unless it is part of a
bona fide underwriting or merchant or
investment banking activity.
(c) What types of ownership interests
may be acquired? Shares, assets or ownership interests of a company or other
entity include any debt or equity security, warrant, option, partnership interest, trust certificate or other instrument representing an ownership interest in the company or entity, whether
voting or nonvoting.
(d) Where in a financial holding company may merchant banking investments
be made? A financial holding company
and any subsidiary (other than a depository institution or subsidiary of a depository institution) may acquire or
control merchant banking investments. A financial holding company
and its subsidiaries may not acquire or
control merchant banking investments
on behalf of a depository institution or
subsidiary of a depository institution.
(e) May assets other than shares be held
directly? A financial holding company
may not under this part acquire or control assets, other than debt or equity
securities or other ownership interests
in a company, unless:
(1) The assets are held by or promptly transferred to a portfolio company;
(2) The portfolio company maintains
policies, books and records, accounts,
and other indicia of corporate, partnership or limited liability organization
and operation that are separate from
the financial holding company and
limit the legal liability of the financial
holding company for obligations of the
portfolio company; and
(3) The portfolio company has management that is separate from the financial holding company to the extent
required by § 1500.2.
(f) What type of affiliate is required for
a financial holding company to make merchant banking investments? A financial
holding company may not acquire or
control merchant banking investments
under this part unless the financial
holding company qualifies under at
least one of the following paragraphs:
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(1) Securities affiliate. The financial
holding company is or has an affiliate
that is registered under the Securities
Exchange Act of 1934 (15 U.S.C. 78c, 78o,
78o–4) as:
(i) A broker or dealer; or
(ii) A municipal securities dealer, including a separately identifiable department or division of a bank that is
registered as a municipal securities
dealer.
(2) Insurance affiliate with an investment adviser affiliate. The financial
holding company controls:
(i) An insurance company that is predominantly engaged in underwriting
life, accident and health, or property
and casualty insurance (other than
credit-related insurance), or providing
and issuing annuities; and
(ii) A company that:
(A) Is registered with the Securities
and Exchange Commission as an investment adviser under the Investment
Advisers Act of 1940 (15 U.S.C. 80b–1 et
seq.); and
(B) Provides investment advice to an
insurance company.
§ 1500.2 What are the limitations on
managing or operating a portfolio
company held as a merchant banking investment?
(a) May a financial holding company
routinely manage or operate a portfolio
company? Except as permitted in paragraph (e) of this section, a financial
holding company may not routinely
manage or operate any portfolio company.
(b) When does a financial holding company routinely manage or operate a company?
(1) Examples of routine management or
operation—(i) Executive officer interlocks
at the portfolio company. A financial
holding company routinely manages or
operates a portfolio company if any director, officer or employee of the financial holding company serves as or has
the responsibilities of an executive officer of the portfolio company.
(ii) Interlocks by executive officers of
the financial holding company—(A) Prohibition. A financial holding company
routinely manages or operates a portfolio company if any executive officer
of the financial holding company
serves as or has the responsibilities of

an officer or employee of the portfolio
company.
(B) Definition. For purposes of paragraph (b)(1)(ii)(A) of this section, the
term ‘‘financial holding company’’ includes the financial holding company
and only the following subsidiaries of
the financial holding company:
(1) A securities broker or dealer registered under the Securities Exchange
Act of 1934;
(2) A depository institution;
(3) An affiliate that engages in merchant banking activities under this
part or insurance company investment
activities under section 4(k)(4)(I) of the
Bank Holding Company Act (12 U.S.C.
1843(k)(4)(I));
(4) A small business investment company (as defined in section 302(b) of the
Small Business Investment Act of 1958
(15 U.S.C. 682(b)) controlled by the financial holding company or by any depository institution controlled by the
financial holding company; and
(5) Any other affiliate that engages
in significant equity investment activities that are subject to a special capital charge under the capital adequacy
rules or guidelines of the Board.
(iii) Covenants regarding ordinary
course of business. A financial holding
company routinely manages or operates a portfolio company if any covenant or other contractual arrangement exists between the financial holding company and the portfolio company that would restrict the portfolio
company’s ability to make routine
business decisions, such as entering
into transactions in the ordinary
course of business or hiring officers or
employees other than executive officers.
(2) Presumptions of routine management
or operation. A financial holding company is presumed to routinely manage
or operate a portfolio company if:
(i) Any director, officer, or employee
of the financial holding company
serves as or has the responsibilities of
an officer (other than an executive officer) or employee of the portfolio company; or
(ii) Any officer or employee of the
portfolio company is supervised by any
director, officer, or employee of the financial holding company (other than
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in that individual’s capacity as a director of the portfolio company).
(c) How may a financial holding company rebut a presumption that it is routinely managing or operating a portfolio
company? A financial holding company
may rebut a presumption that it is routinely managing or operating a portfolio company under paragraph (b)(2) of
this section by presenting information
to the Board demonstrating to the
Board’s satisfaction that the financial
holding company is not routinely managing or operating the portfolio company.
(d) What arrangements do not involve
routinely managing or operating a portfolio company?—(1) Director representation at portfolio companies. A financial
holding company may select any or all
of the directors of a portfolio company
or have one or more of its directors, officers, or employees serve as directors
of a portfolio company if:
(i) The portfolio company employs
officers and employees responsible for
routinely managing and operating the
company; and
(ii) The financial holding company
does not routinely manage or operate
the portfolio company, except as permitted in paragraph (e) of this section.
(2) Covenants or other provisions regarding extraordinary events. A financial
holding company may, by virtue of
covenants or other written agreements
with a portfolio company, restrict the
ability of the portfolio company, or require the portfolio company to consult
with or obtain the approval of the financial holding company, to take actions outside of the ordinary course of
the business of the portfolio company.
Examples of the types of actions that
may be subject to these types of covenants or agreements include, but are
not limited to, the following:
(i) The acquisition of significant assets or control of another company by
the portfolio company or any of its
subsidiaries;
(ii) Removal or selection of an independent accountant or auditor or investment banker by the portfolio company;
(iii) Significant changes to the business plan or accounting methods or
policies of the portfolio company;

(iv) Removal or replacement of any
or all of the executive officers of the
portfolio company;
(v) The redemption, authorization or
issuance of any equity or debt securities (including options, warrants or
convertible shares) of the portfolio
company or any borrowing by the portfolio company outside of the ordinary
course of business;
(vi) The amendment of the articles of
incorporation or by-laws (or similar
governing documents) of the portfolio
company; and
(vii) The sale, merger, consolidation,
spin-off, recapitalization, liquidation,
dissolution or sale of substantially all
of the assets of the portfolio company
or any of its significant subsidiaries.
(3) Providing advisory and underwriting
services to, and having consultations
with, a portfolio company. A financial
holding company may:
(i) Provide financial, investment and
management consulting advice to a
portfolio company in a manner consistent with and subject to any restrictions on such activities contained in
§§ 225.28(b)(6) or 225.86(b)(1) of the
Board’s
Regulation
Y
(12
CFR
225.28(b)(6) and 225.86(b)(1));
(ii) Provide assistance to a portfolio
company in connection with the underwriting or private placement of its securities, including acting as the underwriter or placement agent for such securities; and
(iii) Meet with the officers or employees of a portfolio company to monitor or provide advice with respect to
the portfolio company’s performance
or activities.
(e) When may a financial holding company routinely manage or operate a portfolio company?—(1) Special circumstances
required. A financial holding company
may routinely manage or operate a
portfolio company only when intervention by the financial holding company
is necessary or required to obtain a
reasonable return on the financial
holding company’s investment in the
portfolio company upon resale or other
disposition of the investment, such as
to avoid or address a significant operating loss or in connection with a loss
of senior management at the portfolio
company.
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(2) Duration Limited. A financial holding company may routinely manage or
operate a portfolio company only for
the period of time as may be necessary
to address the cause of the financial
holding company’s involvement, to obtain suitable alternative management
arrangements, to dispose of the investment, or to otherwise obtain a reasonable return upon the resale or disposition of the investment.
(3) Notice required for extended involvement. A financial holding company may
not routinely manage or operate a
portfolio company for a period greater
than nine months without prior written notice to the Board.
(4) Documentation required. A financial holding company must maintain
and make available to the Board upon
request a written record describing its
involvement in routinely managing or
operating a portfolio company.
(f) May a depository institution or its
subsidiary routinely manage or operate a
portfolio company?—(1) In general. A depository institution and a subsidiary of
a depository institution may not routinely manage or operate a portfolio
company in which an affiliated company owns or controls an interest
under this part.
(2) Definition applying provisions governing routine management or operation.
For purposes of this section other than
paragraph (e) and for purposes of
§ 1500.4(d), a financial holding company
includes a depository institution controlled by the financial holding company and a subsidiary of such a depository institution.
(3) Exception for certain subsidiaries of
depository institutions. For purposes of
paragraph (e) of this section, a financial holding company includes a financial subsidiary held in accordance with
section 5136A of the Revised Statutes
(12 U.S.C. 24a) or section 46 of the Federal Deposit Insurance Act (12 U.S.C.
1831w), and a subsidiary that is a small
business investment company and that
is held in accordance with the Small
Business Investment Act (15 U.S.C. 661
et seq.), and such a subsidiary may, in
accordance with the limitations set
forth in this section, routinely manage
or operate a portfolio company in
which an affiliated company owns or
controls an interest under this part.

§ 1500.3 What are the holding periods
permitted for merchant banking investments?
(a) Must investments be made for resale? A financial holding company may
own or control shares, assets and ownership interests pursuant to this part
only for a period of time to enable the
sale or disposition thereof on a reasonable basis consistent with the financial
viability of the financial holding company’s merchant banking investment
activities.
(b) What period of time is generally permitted for holding merchant banking investments?—(1) In general. Except as
provided in this section or § 1500.4, a financial holding company may not, directly or indirectly, own, control or
hold any share, asset or ownership interest pursuant to this part for a period
that exceeds 10 years.
(2) Ownership interests acquired from or
transferred to companies held under this
part. For purposes of paragraph (b)(1) of
this section, shares, assets or ownership interests—
(i) Acquired by a financial holding
company from a company in which the
financial holding company held an interest under this part will be considered to have been acquired by the financial holding company on the date
that the share, asset or ownership interest was acquired by the company;
and
(ii) Acquired by a company from a financial holding company will be considered to have been acquired by the
company on the date that the share,
asset or ownership interest was acquired by the financial holding company if—
(A) The financial holding company
held the share, asset, or ownership interest under this part; and
(B) The financial holding company
holds an interest in the acquiring company under this part.
(3) Interests previously held by a financial holding company under limited authority. For purposes of paragraph (b)(1)
of this section, any shares, assets, or
ownership interests previously owned
or controlled, directly or indirectly, by
a financial holding company under any
other provision of the Federal banking
laws that imposes a limited holding period will if acquired under this part be
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considered to have been acquired by
the financial holding company under
this part on the date the financial
holding company first acquired ownership or control of the shares, assets or
ownership interests under such other
provision of law. For purposes of this
paragraph (b)(3), a financial holding
company includes a depository institution controlled by the financial holding
company and any subsidiary of such a
depository institution.
(4) Approval required to hold interests
held in excess of time limit. A financial
holding company may seek Board approval to own, control or hold shares,
assets or ownership interests of a company under this part for a period that
exceeds the period specified in paragraph (b)(1) of this section. A request
for approval must:
(i) Be submitted to the Board at least
90 days prior to the expiration of the
applicable time period;
(ii) Provide the reasons for the request, including information that addresses the factors in paragraph (b)(5)
of this section; and
(iii) Explain the financial holding
company’s plan for divesting the
shares, assets or ownership interests.
(5) Factors governing Board determinations. In reviewing any proposal under
paragraph (b)(4) of this section, the
Board may consider all the facts and
circumstances related to the investment, including:
(i) The cost to the financial holding
company of disposing of the investment within the applicable period;
(ii) The total exposure of the financial holding company to the company
and the risks that disposing of the investment may pose to the financial
holding company;
(iii) Market conditions;
(iv) The nature of the portfolio company’s business;
(v) The extent and history of involvement by the financial holding company
in the management and operations of
the company; and
(vi) The average holding period of the
financial holding company’s merchant
banking investments.
(6) Restrictions applicable to investments held beyond time period. A financial holding company that directly or
indirectly owns, controls or holds any

share, asset or ownership interest of a
company under this part for a total period that exceeds the period specified
in paragraph (b)(1) of this section
must—
(i) For purposes of determining the
financial holding company’s regulatory
capital, apply to the financial holding
company’s adjusted carrying value of
such shares, assets, or ownership interests a capital charge determined by the
Board that must be:
(A) Higher than the maximum marginal Tier 1 capital charge applicable
under the Board’s capital adequacy
rules or guidelines (see 12 CFR 225 Appendix A) to merchant banking investments held by that financial holding
company; and
(B) In no event less than 25 percent of
the adjusted carrying value of the investment; and
(ii) Abide by any other restrictions
that the Board may impose in connection with granting approval under
paragraph (b)(4) of this section.
§ 1500.4 How are investments in private equity funds treated under
this part?
(a) What is a private equity fund? For
purposes of this part, a ‘‘private equity
fund’’ is any company that:
(1) Is formed for the purpose of and is
engaged exclusively in the business of
investing in shares, assets, and ownership interests of financial and nonfinancial companies for resale or other
disposition;
(2) Is not an operating company;
(3) No more than 25 percent of the
total equity of which is held, owned or
controlled, directly or indirectly, by
the financial holding company and its
directors, officers, employees and principal shareholders;
(4) Has a maximum term of not more
than 15 years; and
(5) Is not formed or operated for the
purpose of making investments inconsistent with the authority granted
under section 4(k)(4)(H) of the Bank
Holding Company Act (12 U.S.C.
1843(k)(4)(H)) or evading the limitations governing merchant banking investments contained in this part.
(b) What form may a private equity
fund take? A private equity fund may
be a corporation, partnership, limited
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liability company or other type of
company that issues ownership interests in any form.
(c) What is the holding period permitted
for interests in private equity funds?
(1) In general. A financial holding
company may own, control or hold any
interest in a private equity fund under
this part and any interest in a portfolio
company that is owned or controlled
by a private equity fund in which the
financial holding company owns or
controls any interest under this part
for the duration of the fund, up to a
maximum of 15 years.
(2) Request to hold interest for longer
period. A financial holding company
may seek Board approval to own, control or hold an interest in or held
through a private equity fund for a period longer than the duration of the
fund in accordance with § 1500.3(b) of
this part.
(3) Application of rules. The rules described in § 1500.3(b)(2) and (3) governing holding periods of interests acquired, transferred or previously held
by a financial holding company apply
to interests in, held through, or acquired from a private equity fund.
(d) How do the restrictions on routine
management and operation apply to private equity funds and investments held
through a private equity fund?—(1) Portfolio companies held through a private equity fund. A financial holding company
may not routinely manage or operate a
portfolio company that is owned or
controlled by a private equity fund in
which the financial holding company
owns or controls any interest under
this part, except as permitted under
§ 1500.2(e).
(2) Private equity funds controlled by a
financial holding company. A private equity fund that is controlled by a financial holding company may not routinely manage or operate a portfolio
company, except as permitted under
§ 1500.2(e).
(3) Private equity funds that are not
controlled by a financial holding company. A private equity fund may routinely manage or operate a portfolio
company so long as no financial holding company controls the private equity fund or as permitted under
§ 1500.2(e).

(4) When does a financial holding company control a private equity fund? A financial holding company controls a
private equity fund for purposes of this
part if the financial holding company,
including any director, officer, employee or principal shareholder of the
financial holding company:
(i) Serves as a general partner, managing member, or trustee of the private
equity fund (or serves in a similar role
with respect to the private equity
fund);
(ii) Owns or controls 25 percent or
more of any class of voting shares or
similar interests in the private equity
fund;
(iii) In any manner selects, controls
or constitutes a majority of the directors, trustees or management of the
private equity fund; or
(iv) Owns or controls more than 5
percent of any class of voting shares or
similar interests in the private equity
fund and is the investment adviser to
the fund.
§ 1500.5 What aggregate thresholds
apply to merchant banking investments?
(a) In general. A financial holding
company may not, without Board approval, directly or indirectly acquire
any additional shares, assets or ownership interests under this part or make
any additional capital contribution to
any company the shares, assets or ownership interests of which are held by
the financial holding company under
this part if the aggregate carrying
value of all merchant banking investments held by the financial holding
company under this part exceeds:
(1) 30 percent of the Tier 1 capital of
the financial holding company; or
(2) After excluding interests in private equity funds, 20 percent of the
Tier 1 capital of the financial holding
company
(b) How do these thresholds apply to a
private equity fund? Paragraph (a) of
this section applies to the interest acquired or controlled by the financial
holding company under this part in a
private equity fund. Paragraph (a) of
this section does not apply to any interest in a company held by a private
equity fund or to any interest held by

310

VerDate Dec<13>2002

05:41 Jan 20, 2003

Jkt 200039

PO 00000

Frm 00310

Fmt 8010

Sfmt 8010

Y:\SGML\200039T.XXX

200039T

Department of the Treasury

§ 1500.8

a person that is not affiliated with the
financial holding company.
(c) How long do these thresholds remain
in effect? This § 1500.5 shall cease to be
effective on the date that a final rule
issued by the Board that specifically
addresses the appropriate regulatory
capital treatment of merchant banking
investments becomes effective.

(b) Certain additional recordkeeping
and reporting requirements for merchant banking investments are set
forth in the Board’s Regulation Y, 12
CFR 225.175.

§ 1500.6 What risk management, record
keeping and reporting policies are
required to make merchant banking investments?

Certain cross-marketing limitations
and limitations under sections 23A and
23B of the Federal Reserve Act (12
U.S.C. 371c, 371c-1) applicable to merchant banking investments are set
forth in the Board’s Regulation Y, 12
CFR 225.176.

(a) What internal controls and records
are necessary?—(1) General. A financial
holding company, including a private
equity fund controlled by a financial
holding company, that makes investments under this part must establish
and maintain policies, procedures,
records and systems reasonably designed to conduct, monitor and manage
such investment activities and the
risks associated with such investment
activities in a safe and sound manner,
including policies, procedures, records
and systems reasonably designed to:
(i) Monitor and assess the carrying
value, market value and performance
of each investment and the aggregate
portfolio;
(ii) Identify and manage the market,
credit, concentration and other risks
associated with such investments;
(iii) Identify, monitor and assess the
terms, amounts and risks arising from
transactions and relationships (including contingent fees or contingent interests) with each company in which the
financial holding company holds an interest under this part;
(iv) Ensure the maintenance of corporate separateness between the financial holding company and each company in which the financial holding
company holds an interest under this
part and protect the financial holding
company and its depository institution
subsidiaries from legal liability for the
operations conducted and financial obligations of each such company; and
(v) Ensure compliance with this part.
(2) Availability of records. A financial
holding company must make the policies, procedures and records required
by paragraph (a)(1) of this section
available to the Board or the appropriate Reserve Bank upon request.

§ 1500.7 How do the statutory cross
marketing and sections 23A and B
limitations apply to merchant banking investments?

§ 1500.8

Definitions.

(a) What do references to a financial
holding company include?—(1) Except as
otherwise expressly provided, the term
‘‘financial holding company’’ as used in
this part means the financial holding
company and all of its subsidiaries, including a private equity fund or other
fund controlled by the financial holding company.
(2) Except as otherwise expressly provided, the term ‘‘financial holding
company’’ does not include a depository institution or subsidiary of a depository institution or any portfolio
company controlled directly or indirectly by the financial holding company.
(b) What do references to a depository
institution include? For purposes of this
part, the term ‘‘depository institution’’
includes a U.S. branch or agency of a
foreign bank.
(c) What is a portfolio company? A
portfolio company is any company or
entity:
(1) That is engaged in any activity
not authorized for the financial holding
company under section 4 of the Bank
Holding Company Act (12 U.S.C. 1843);
and
(2) Any shares, assets or ownership
interests of which are held, owned or
controlled directly or indirectly by the
financial holding company pursuant to
this part, including through a private
equity fund that the financial holding
company controls.
(d) Who are the executive officers of a
company?—(1) An executive officer of a
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company is any person who participates or has the authority to participate (other than in the capacity as a
director) in major policymaking functions of the company, whether or not
the officer has an official title, the
title designates the officer as an assistant, or the officer serves without salary or other compensation.
(2) The term ‘‘executive officer’’ does
not include—
(i) Any person, including a person
with an official title, who may exercise
a certain measure of discretion in the
performance of his duties, including
the discretion to make decisions in the
ordinary course of the company’s business, but who does not participate in
the determination of major policies of
the company and whose decisions are
limited by policy standards fixed by
senior management of the company; or
(ii) Any person who is excluded from
participating (other than in the capacity of a director) in major policymaking functions of the company by
resolution of the board of directors or
by the bylaws of the company and who
does not in fact participate in such policymaking functions.
(e) What is the Board? The Board
means the Board of Governors of the
Federal Reserve System.
(f) How are other terms that are used in
this part defined? Unless otherwise defined in this part, all terms used have
the meanings given such terms in the
Board’s Regulation Y (12 CFR Part 225).

PART 1501—FINANCIAL
SUBSIDIARIES
Sec.
1501.1 How do you request the Secretary to
determine that an activity is financial in
nature or incidental to a financial activity?
1501.2 What activities has the Secretary determined to be financial in nature or incidental to a financial activity?
1501.3 Comparable ratings requirement for
national banks among the second 50 largest insured banks.
AUTHORITY: Section 5136A of the Revised
Statutes of the United States (12 U.S.C. 24a).
SOURCE: 65 FR 14821, Mar. 20, 2000, unless
otherwise noted.

§ 1501.1 How do you request the Secretary to determine that an activity
is financial in nature or incidental
to a financial activity?
(a) Requests regarding activities that
may be financial in nature or incidental
to a financial activity. A national bank
or other interested party may request
the Secretary to determine that an activity not defined to be financial in nature or incidental to a financial activity in Section 4(k)(4) of the Bank Holding Company Act (12 U.S.C. 1843(k)(4)),
is financial in nature or incidental to a
financial activity.
(b) What information must the request
contain? A request submitted under
this section must be in writing and
must:
(1) Identify and define the activity
for which the determination is sought,
specifically describing what the activity would involve and how the activity
would be conducted;
(2) Explain in detail why the activity
should be considered financial in nature or incidental to a financial activity; and
(3) Provide information supporting
the requested determination and any
other information required by the Secretary concerning the proposed activity.
(c) What factors will the Secretary take
into account in making his determination?
(1) Section 121 of the Gramm-LeachBliley Act (GLBA) (Public Law 106–102,
113 Stat. 1373) requires the Secretary to
take into account the following factors
in making his determination:
(i) The purposes of section 5136A of
the Revised Statutes (12 U.S.C. 24a) and
the GLBA;
(ii) Changes or reasonably expected
changes in the marketplace in which
banks compete;
(iii) Changes or reasonably expected
changes in the technology for delivering financial services; and
(iv) Whether the activity is necessary
or appropriate to allow a bank and the
subsidiaries of a bank to—
(A) Compete effectively with any
company seeking to provide financial
services in the United States;
(B) Efficiently deliver information
and services that are financial in nature through the use of technological
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means, including any application necessary to protect the security or efficacy of systems for the transmission of
data or financial transactions; and
(C) Offer customers any available or
emerging technological means for
using financial services or for the document imaging of data.
(2) Because the Secretary is required
to consider the factors in paragraph
(c)(1) of this section in making his determination, any request should address the factors in paragraph (c)(1) of
this section. The Secretary may also
consider other relevant factors.
(d) What action will the Secretary take
after receiving a request? (1) Consultation
with the Board of Governors of the Federal Reserve System (Board). Upon receiving the request, the Secretary will
send a copy to the Board and consult
with the Board in accordance with section 5136A(b)(1)(B)(i) of the Revised
Statutes (12 U.S.C. 5136A(b)(1)(B)(i)).
(2) Public notice. The Secretary may,
as appropriate and after consultation
with the Board, publish a description of
the proposal in the FEDERAL REGISTER
with a request for public comment.
(e) How and when will the Secretary act
on a request? In the case of each request, the Secretary:
(1) Will inform the requester of the
Secretary’s final determination regarding the requested activity; and
(2) Will endeavor to inform the requester of the Secretary’s final determination within 60 days of completion
of both the consultative process described in paragraph (d)(1) of this section and the public comment period, if
any.
(f) What must a national bank do in
order for a financial subsidiary to engage
in activities that the Secretary has determined are financial in nature or incidental to financial activities? Once the
Secretary determines that an activity
is financial in nature or incidental to a
financial activity (either in accordance
with this section or after evaluation of
a proposal raised by the Board under
section 5136A(b)(1)(B)(ii) of the Revised
Statutes), a financial subsidiary may
engage in the activity subject to the
requirements of 12 CFR part 5 and in
accordance with any terms or conditions established by the Secretary in

connection with authorizing the activity.
§ 1501.2 What activities has the Secretary determined to be financial in
nature or incidental to a financial
activity?
(a) Activities permitted under section
5136A(b)(3) of the Revised Statutes (12
U.S.C. 24a(b)(3)).
(1) The following types of activities
are financial in nature or incidental to
a financial activity when conducted
pursuant to a determination by the
Secretary under paragraph (a)(2) of this
section:
(i) Lending, exchanging, transferring,
investing for others, or safeguarding financial assets other than money or securities;
(ii) Providing any device or other instrumentality for transferring money
or other financial assets; and
(iii) Arranging, effecting, or facilitating financial transactions for the
account of third parties.
(2) Review of specific activities.
(i) Is a specific request required? A financial subsidiary that wishes to engage on the basis of paragraph (a)(1) of
this section in an activity that is not
otherwise permissible for a financial
subsidiary must obtain a determination from the Secretary that the activity is permitted under paragraph (a)(1).
(ii) Consultation with the Board of
Governors of the Federal Reserve System.
After receiving a request under this
section, the Secretary will provide the
Board of Governors of the Federal Reserve System (Board) with a copy of
the request and consult with the Board
in
accordance
with
section
5136A(b)(1)(B)(i) of the Revised Statutes (12 U.S.C. 24a(b)(1)(B)(i)).
(iii) Secretary action on requests. After
consultation with the Board, the Secretary will promptly make a written
determination regarding whether the
specific activity described in the request is included in an activity category listed in paragraph (a)(1) of this
section and is therefore either financial in nature or incidental to a financial activity.
(3) What factors will the Secretary consider? In evaluating a request made
under this section, the Secretary will
take into account the factors listed in
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section 5136A(b)(2) of the Revised Statutes (12 U.S.C. 24a(b)(2)) that the Secretary must consider when determining
whether an activity is financial in nature or incidental to a financial activity.
(4) What information must the request
contain? Any request by financial subsidiary under this section must be in
writing and must:
(i) Identify and define the activity
for which the determination is sought,
specifically describing what the activity would involve and how the activity
would be conducted; and
(ii) Provide information supporting
the requested determination, including
information regarding how the proposed activity falls into one of the categories listed in paragraph (a)(1) of this
section, and any other information required by the Secretary concerning the
proposed activity.
(b) [Reserved]
[66 FR 260, Jan. 3, 2001]

§ 1501.3 Comparable ratings requirement for national banks among the
second 50 largest insured banks.
(a) Scope and purpose. Section 5136A
of the Revised Statutes permits a national bank that is within the second
50 largest insured banks to own or control a financial subsidiary only if,
among other requirements, the bank
satisfies the eligible debt requirement
set forth in section 5136A or an alter-

native criteria jointly established by
the Secretary of the Treasury and the
Board of Governors of the Federal Reserve System. This section establishes
the alternative criteria that a national
bank among the second 50 largest insured banks may meet, which criteria
is comparable to and consistent with
the purposes of the eligible debt requirement established by section 5136A.
(b) Alternative criteria. A national
bank satisfies the alternative criteria
referenced in Section 5136A(a)(2)(E) of
the Revised Statutes (12 U.S.C. 24a) and
12 CFR 5.39(g)(3) if the bank has a current long-term issuer credit rating
from at least one nationally recognized
statistical rating organization that is
within the three highest investment
grade rating categories used by the organization.
(c) Definition of long-term issuer credit
rating. A ‘‘long-term issuer credit rating’’ is a written opinion issued by a
nationally recognized statistical rating
organization of the bank’s overall capacity and willingness to pay on a
timely basis its unsecured, dollar-denominated financial obligations maturing in not less than one year.
[66 FR 8750, Feb. 2, 2001]

PARTS 1502–1503 [RESERVED]
PARTS 1505–1507 [RESERVED]
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SUBCHAPTER B—RESOLUTION FUNDING CORPORATION
PART 1510—RESOLUTION FUNDING
CORPORATION OPERATIONS
Sec.
§ 1510.1 Authority, purpose, and scope.
§ 1510.2 Definitions.
§ 1510.3 How does the Funding Corporation
pay administrative expenses?
§ 1510.4 Who may act as the depositary and
fiscal agent for the Funding Corporation?
§ 1510.5 How does the Funding Corporation
make interest payments on its obligations?
§ 1510.6 What must the Funding Corporation
do with surplus funds?
§ 1510.7 What are the Funding Corporation’s
reporting requirements?
§ 1510.8 What are the audit requirements for
the Funding Corporation?
AUTHORITY: 12 U.S.C. 1441b; Sec. 14(d), Pub.
L. 105–216, 112 Stat. 910.
SOURCE: 65 FR 12069, Mar. 8, 2000, unless
otherwise noted.

§ 1510.1

Authority, purpose, and scope.

(a) Authority. This part is issued
under the authority of section 14(d) of
the Homeowners Protection Act of 1998
(Public Law 105–216, 112 Stat. 910) and
section 21B(l) of the Federal Home
Loan Bank Act (12 U.S.C. 1441b(l)).
(b) Purpose and scope. The purpose of
this part is to provide direction to the
Funding Corporation in carrying out
its statutory mandate to make interest
payments on its outstanding debt obligations. This part also provides direction to the Funding Corporation regarding funding the administrative
costs of its operations. This part does
not provide direction to the Funding
Corporation, however, on activities
that the Funding Corporation is authorized to carry out under the Act,
but that it previously has completed or
is not likely to undertake in the future, such as raising capital and
issuing obligations. Although the
Funding Corporation continues to have
statutory authority to undertake these
activities, the circumstances under
which it would do so are limited. If
such circumstances were to arise, the
Secretary has the authority to provide
any necessary direction to the Funding
Corporation.

(c) Authority of the Funding Corporation. The Funding Corporation may exercise all authority granted to it by
the Act in accordance with its bylaws,
whether or not specifically implemented by regulation, subject to the
requirements of this part and such
other regulations, orders and directions as the Secretary may prescribe.
§ 1510.2 Definitions.
The following definitions apply to
terms used in this part unless the context requires otherwise:
Act means the Federal Home Loan
Bank Act (12 U.S.C. 1421 et seq.).
Administrative expenses means costs
incurred as necessary to carry out the
functions of the Funding Corporation,
including custodian fees, but does not
include any interest on obligations.
Bank means a Federal Home Loan
Bank established under the authority
of the Act.
Custodian fee means any fee incurred
by the Funding Corporation in connection with the transfer of any security
to, or the maintenance of any security
in, the Funding Corporation Principal
Fund and any other expense incurred
in connection with the establishment
or maintenance of the Funding Corporation Principal Fund.
Directorate means the Directorate of
the Funding Corporation established
pursuant to section 21B(c) of the Act
(12 U.S.C. 1421b(c)).
FDIC means the Federal Deposit Insurance Corporation established pursuant to section 1 of the Federal Deposit
Insurance Act (12 U.S.C. 1811, et seq.).
Finance Board means the Federal
Housing Finance Board established
pursuant to section 2A(a)(1) of the Act.
FSLIC Resolution Fund means the
Federal Savings and Loan Insurance
Corporation Resolution Fund established pursuant to section 11A(a)(1) of
the Federal Deposit Insurance Act (12
U.S.C. 1811, et seq.).
Funding Corporation means the Resolution Funding Corporation established
pursuant to section 21B(b) of the Act.
Funding Corporation Principal Fund
means the separate account established
under section 21B(g)(2) of the Act.

315

VerDate Dec<13>2002

05:41 Jan 20, 2003

Jkt 200039

PO 00000

Frm 00315

Fmt 8010

Sfmt 8010

Y:\SGML\200039T.XXX

200039T

§ 1510.3

12 CFR Ch. XV (1–1–03 Edition)

Interest payment due date means the
date on which the next quarterly interest payments on obligations are due.
Net earnings means net earnings after
deducting expenses relating to section
10(j) of the Act (Affordable Housing
Program) and operating expenses, but
without reduction for chargeoffs and
payments to fund interest payments on
obligations.
Obligations means bonds issued by the
Funding Corporation under section
21B(f) of the Act.
RTC means the Resolution Trust Corporation established pursuant to section 21A(b)(1)(A) of the Act and which
terminated on December 31, 1995, pursuant to section 21A(m) of the Act.
Secretary means the Secretary of the
Treasury or the designee of the Secretary of the Treasury.
§ 1510.3 How does the Funding Corporation pay administrative expenses?
(a) The Directorate proposes a budget.
By November 15 of each year, the Directorate must approve and submit to
the Secretary a proposed budget for the
administrative expenses of the Funding
Corporation for the following year.
(b) The Secretary approves the budget.
The Funding Corporation’s budget is
subject to the Secretary’s prior approval. The proposed budget submitted
by the Directorate shall be deemed to
be approved by the Secretary unless
the Secretary disapproves it within 45
days of the date submitted. The Funding Corporation must transmit a copy
of the approved budget to each Bank.
(c) Budget changes must be approved by
the Secretary. If the Funding Corporation projects or anticipates incurring
expenses exceeding its approved budget, the Directorate must submit an
amended budget to the Secretary for
approval.
(d) The Funding Corporation collects
funds from the Banks to pay its administrative expenses. At least semiannually,
the Funding Corporation must request
that each Bank submit within 10 business days of the request payment for a
portion of the administrative expenses
in the Funding Corporation’s budget
for the current calendar year. The
amount of each Bank’s payment must
be pro rated according to the percent-

age of the total outstanding Funding
Corporation capital stock owned by the
Bank. The Funding Corporation must
adjust the amount of each Bank’s payment as necessary to reflect differences
between aggregate projected and actual administrative expenses incurred
during the calendar year and to reflect
any changes in estimated aggregate administrative expenses for the coming
period. The Funding Corporation must
not request payments from the Banks
that, in the aggregate, exceed the administrative expenses in the Funding
Corporation’s approved budget.
§ 1510.4 Who may act as the depositary
and fiscal agent for the Funding
Corporation?
(a) In general, the Federal Reserve
Banks. The Funding Corporation must
use one or more Federal Reserve Banks
as depositaries for or fiscal agents or
custodians of the Funding Corporation.
(b) For administrative accounts, insured
depository institutions. Subject to approval by the Secretary, the Funding
Corporation may establish demand deposit accounts at one or more federally
insured depository institutions for the
management of funds used to pay administrative expenses.
§ 1510.5 How does the Funding Corporation make interest payments
on its obligations?
(a) The Funding Corporation must obtain funds from up to four sources. The
Funding Corporation must pay the interest due on its obligations with funds
it obtains from the following sources
and in the following order:
(1) Earnings on assets of the Funding
Corporation not invested in the Funding Corporation Principal Fund.
(2) To the extent funds identified in
paragraph (a)(1) of this section are insufficient, the Funding Corporation
must obtain from each Bank in each
calendar year payments totaling 20
percent of the net earnings of the
Bank. The Funding Corporation must
not obtain funds from a Bank under
this paragraph after the date upon
which the term of the Bank’s payment
obligation has ended, as determined by
the Finance Board pursuant to section
21B(f)(2)(C)(iii) of the Act.
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(3) To the extent funds identified in
paragraphs (a)(1) and (2) of this section
are insufficient, the Funding Corporation must obtain from the FSLIC Resolution Fund amounts available from
any net proceeds from the sale of assets received from the RTC by the
FSLIC Resolution Fund.
(4) To the extent that funds from the
sources identified in paragraphs (a)(1)
through (3) of this section are insufficient, the Funding Corporation must
obtain from the Secretary the additional amount due.
(b) The Funding Corporation must obtain projections of funds availability from
the Banks and the FSLIC Resolution
Fund. Not later than March 15, June 15,
September 15, and December 15 of each
year:
(1) The Funding Corporation must
obtain from each Bank a statement
signed by an officer of such Bank containing sufficient information on the
Banks net earnings to enable the Funding Corporation to make quarterly projections of funds available from the
Bank for the current quarter and the
next three quarters; and
(2) The Funding Corporation must
obtain from an authorized representative of the FSLIC Resolution Fund projections of the amount of funds available in the current quarter and the
next three quarters from the net proceeds from the sale of received from
the RTC.
(c) The Funding Corporation must report funding projections to the Secretary.
Not later than March 20, June 20, September 20, and December 20 of each
year, the Funding Corporation must
submit to the Secretary a report containing:
(1) The aggregate amounts of each of
the next four quarterly interest payments due on obligations; and
(2) The amounts projected to be
available to fund such payments from:
(i) Earnings on assets of the Funding
Corporation not invested in the Funding Corporation Principal Fund;
(ii) Payments from the Banks; and
(iii) Funds transferred from the
FSLIC Resolution Fund.
(d) The Funding Corporation must request funds from the Banks, the FSLIC
Resolution Fund, and the Secretary—(1)
Requests to the Banks. Not less than

four business days prior to the interest
payment due date, the Funding Corporation must obtain from each Bank a
report of its actual net earnings for the
prior quarter and notify each Bank in
writing of the interest payment due
date and the amount of the payment
due from the Bank. To the extent funds
identified in paragraph (a)(1) of this
section are insufficient to pay the interest due, the amount of each Bank’s
payment must be 20 percent of the
Bank’s actual quarterly net earnings,
taking into account any adjustment to
the Bank’s earnings for any previous
quarters. The Funding Corporation
must request the Bank to provide payment through wiring immediately
available and finally collected funds to
the Funding Corporation no later than
the interest payment due date.
(2) Request to the FSLIC Resolution
Fund. On the day the Funding Corporation notifies the Banks of the payments due from them under paragraph
(d)(1) of this section, the Funding Corporation must:
(i) Notify the FSLIC Resolution Fund
in writing of:
(A) The interest payment due date;
(B) The aggregate amount of the
quarterly interest payment due on that
date; and
(C) The amount of the quarterly interest payment that will be funded by
earnings on assets of the Funding Corporation not invested in the Funding
Corporation Principal Fund and payments due from the Banks; and
(ii) Request that the FSLIC Resolution Fund transfer to the Funding Corporation by noon on the third business
day prior to the interest payment due
date any funds available from the net
proceeds from the sale of assets received from the RTC, to the extent
funds identified in paragraphs (a)(1)
and (2) of this section are insufficient
to pay the interest due.
(3) Request to the Secretary. No less
than three business days prior to the
interest payment due date, the Funding Corporation must request payment
from the Secretary by providing a certification, in a form satisfactory to the
Secretary, stating the total amounts of
the quarterly interest payment to be
paid by the Funding Corporation from
sources other than the Secretary and
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the amounts necessary to make up the
deficiency. Any amount paid by the
Secretary becomes a liability of the
Funding Corporation to be repaid to
the Secretary upon the dissolution of
the Funding Corporation, to the extent
of its remaining assets.
[65 FR 12069, Mar. 8, 2000, as amended at 66
FR 47071, Sept. 11, 2001]

§ 1510.6 What must the Funding Corporation do with surplus funds?
If the Funding Corporation has funds
that are not needed for current interest
payments on obligations, it must invest the funds in obligations of the
United States issued by the Secretary,
in accordance with an investment policy approved by the Secretary.
§ 1510.7 What are the Funding Corporation’s reporting requirements?
In addition to the budget submission
required by § 1510.3 and the funding projection reports required by § 1510.5, the
Funding Corporation must prepare
such reports as the Secretary may require, including reports necessary to
assist the Secretary in making the annual report to Congress and the President on the Funding Corporation under
section 21B(i) of the Act.
§ 1510.8 What are the audit requirements for the Funding Corporation?
The Funding Corporation must obtain an audit of its books and records
by an independent external auditor at
least annually.

PART 1511—BOOK-ENTRY
PROCEDURE
Sec.
1511.0 Applicability.
1511.1 Definition of terms.
1511.2 Law governing rights and obligations
of the Funding Corporation and Federal
Reserve Banks; rights of any Person
against the Funding Corporation and the
Federal Reserve Banks.
1511.3 Law governing other interests.
1511.4 Creation of Participant’s Security
Entitlement; security interests.
1511.5 Obligations of Funding Corporation;
no adverse claims.
1511.6 Authority of Federal Reserve Banks.
1511.7 Liability of the Funding Corporation
and Federal Reserve Banks.
1511.8 Notice of attachment.

AUTHORITY: 12 U.S.C. 1441b.
SOURCE: 61 FR 66875, Dec. 19, 1996, unless
otherwise noted.

§ 1511.0

Applicability.

The regulations in this part apply to
Book-entry Funding Corporation Securities.
§ 1511.1

Definitions of terms.

In this part, unless the context indicates otherwise:
Act means the Federal Home Loan
Bank Act as amended (12 U.S.C. 1421 et
seq.).
Adverse Claim means a claim that a
claimant has a property interest in a
Book-entry Funding Corporation Security and that it is a violation of the
rights of the claimant for another Person to hold, transfer, or deal with the
Book-entry Funding Corporation Security.
Book-entry Funding Corporation Security means a Funding Corporation Security in book-entry form that is
issued or maintained in the Book-entry
System. Solely for the purposes of this
Part, it also means the separate interest and principal components of a
Book-entry Funding Corporation Security if such security has been divided
into such components as authorized by
the Securities Documentation and the
components are maintained separately
on the books of one or more Federal
Reserve Banks.
Book-entry System means the automated book-entry system operated by
the Federal Reserve Banks acting as
the fiscal agent for the Funding Corporation, on which Book-entry Funding Corporation Securities are issued,
recorded, transferred and maintained
in book-entry form.
Entitlement Holder means a Person to
whose account an interest in a Bookentry Funding Corporation Security is
credited on the records of a Securities
Intermediary.
Federal Reserve Bank or Reserve Bank
means a Federal Reserve Bank or
Branch.
Federal Reserve Bank Operating Circular means the publication issued by
each Federal Reserve Bank that sets
forth the terms and conditions under
which the Reserve Bank maintains
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book-entry Securities accounts (including Book-entry Funding Corporation Securities) and transfers bookentry Securities (including Book-entry
Funding Corporation Securities).
Funding Corporation means the Resolution Funding Corporation established
pursuant to section 21B(b) of the Act.
Funding Corporation Security or Security means a Funding Corporation
bond, note, debenture and similar obligations issued under section 21B of the
Act.
Funds Account means a reserve and/or
clearing account at a Federal Reserve
Bank to which debits or credits are
posted for transfers against payment,
book-entry securities transaction fees,
or principal and interest payments.
Participant means a Person that
maintains a Participant’s Securities
Account with a Federal Reserve Bank.
Participant’s Securities Account means
an account in the name of a Participant at a Federal Reserve Bank to
which Book-entry Funding Corporation
Securities held for a Participant are or
may be credited.
Person means and includes an individual, corporation, company, governmental entity, association, firm, partnership, trust, estate, representative,
and any other similar organization, but
does not mean or include the United
States, the Funding Corporation, or a
Federal Reserve Bank.
Revised Article 8 means Uniform Commercial Code, Revised Article 8, Investment Securities (with Conforming and
Miscellaneous Amendments to Articles
1, 3, 4, 5, 9, and 10) 1994 Official Text.
Revised Article 8 of the Uniform Commercial Code is incorporated by reference in this Part pursuant to 5 U.S.C.
552(a) and 1 CFR Part 51. Article 8 was
adopted by the American Law Institute
and the National Conference of Commissioners on Uniform State laws and
approved by the American Bar Association on February 14, 1995. Copies of this
publication are available from the Executive Office of the American Law Institute, 4025 Chestnut Street, Philadelphia, PA 19104, and the National Conference of Commissioners on Uniform
State Laws, 676 North St. Clair Street,
Suite 1700, Chicago, IL 60611. Copies are
also available for public inspection at
the Department of the Treasury Li-

brary, Room 5030, main Treasury
Building, 1500 Pennsylvania Avenue,
NW., Washington DC 20220, and in the
Office of the Federal Register, 800
North Capitol St., NW., Suite 700,
Washington DC.
Securities Documentation means the
applicable offering circular, supplement, or other documents establishing
the terms of a Book-entry Funding
Corporation Security.
Securities Intermediary means:
(1) A Person that is registered as a
‘‘clearing agency’’ under the Federal
securities laws; a Federal Reserve
Bank; any other Person that provides
clearance or settlement services with
respect to a Book-entry Funding Corporation Security that would require it
to register as a clearing agency under
the Federal securities laws but for an
exclusion or exemption from the registration requirement, if its activities
as a clearing corporation, including
promulgation of rules, are subject to
regulation by a Federal or State governmental authority; or
(2) A Person (other than an individual, unless such individual is registered as a broker or dealer under the
federal securities laws) including a
bank or broker, that in the ordinary
course of its business maintains securities accounts for others and is acting
in that capacity.
Security Entitlement means the rights
and property interest of an Entitlement Holder with respect to a Bookentry Funding Corporation Security.
State means any State of the United
States, the District of Columbia, Puerto Rico, the Virgin Islands, or any
other territory or possession of the
United States.
Transfer message means an instruction of a Participant to a Federal Reserve Bank to effect a transfer of a
Book-entry Funding Corporation Security, as set forth in Federal Reserve
Bank Operating Circulars.
§ 1511.2 Law governing rights and obligations of the Funding Corporation and Federal Reserve Banks;
rights of any Person against the
Funding Corporation and the Federal Reserve Banks.
(a) Except as provided in paragraph
(b) of this section, the following are
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governed solely by the regulations contained in this part 1511, the Securities
Documentation and Federal Reserve
Bank Operating Circulars:
(1) The rights and obligations of the
Funding Corporation and the Federal
Reserve Banks with respect to:
(i) A Book-entry Funding Corporation Security or Security Entitlement;
and
(ii) The operation of the Book-entry
System as it applies to Funding Corporation Securities; and
(2) The rights of any Person, including a Participant, against the Funding
Corporation and the Federal Reserve
Banks with respect to:
(i) A Book-entry Funding Corporation Security or Security Entitlement;
and
(ii) The operation of the Book-entry
System as it applies to Funding Corporation Securities.
(b) A security interest in a Security
Entitlement that is in favor of a Federal Reserve Bank from a Participant
and that is not recorded on the books
of a Federal Reserve Bank pursuant to
§ 1511.4(c)(1), is governed by the law
(not including the conflict-of-law rules)
of the jurisdiction where the head office of the Federal Reserve Bank maintaining the Participant’s Securities
Account is located. A security interest
in a Security Entitlement that is in
favor of a Federal Reserve Bank from a
Person that is not a Participant, and
that is not recorded on the books of a
Federal Reserve Bank pursuant to
§ 1511.4(c)(1), is governed by the law determined in the manner specified in
§ 1511.3.
(c) If the jurisdiction specified in the
first sentence of paragraph (b) of this
section is a State that has not adopted
Revised Article 8 (incorporated by reference, see § 1511.1), then the law specified in paragraph (b) shall be the law of
that State as though Revised Article 8
had been adopted by that State.
§ 1511.3

Law governing other interests.

(a) To the extent not inconsistent
with the regulations in this part, the
law (not including the conflict-of-law
rules) of a Securities Intermediary’s
jurisdiction governs:

(1) The acquisition of a Security Entitlement from the Securities Intermediary;
(2) The rights and duties of the Securities Intermediary and Entitlement
Holder arising out of a Security Entitlement;
(3) Whether the Securities Intermediary owes any duties to an adverse
claimant to a Security Entitlement;
(4) Whether an Adverse Claim can be
asserted against a Person who acquires
a Security Entitlement from the Securities Intermediary or a Person who
purchases a Security Entitlement or
interest therein from an Entitlement
Holder; and
(5) Except as otherwise provided in
paragraph (c) of this section, the perfection, effect of perfection or non-perfection and priority of a security interest in a Security Entitlement.
(b) The following rules determine a
‘‘Securities Intermediary’s jurisdiction’’ for purposes of this section:
(1) If an agreement between the Securities Intermediary and its Entitlement Holder specifies that it is governed by the law of a particular jurisdiction, that jurisdiction is the Securities Intermediary’s jurisdiction.
(2) If an agreement between the Securities Intermediary and its Entitlement Holder does not specify the governing law as provided in paragraph
(b)(1) of this section, but expressly
specifies that the securities account is
maintained at an office in a particular
jurisdiction, that jurisdiction is the Securities Intermediary’s jurisdiction.
(3) If an agreement between the Securities Intermediary and its Entitlement Holder does not specify a jurisdiction as provided in paragraph (b)(1)
or (b)(2) of this section, the Securities
Intermediary’s jurisdiction is the jurisdiction in which is located the office
identified in an account statement as
the office serving the Entitlement
Holder’s account.
(4) If an agreement between the Securities Intermediary and its Entitlement Holder does not specify a jurisdiction as provided in paragraph (b)(1)
or (b)(2) of this section and an account
statement does not identify an office
serving the Entitlement Holder’s account as provided in paragraph (b)(3) of
this
section,
the
Securities
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Intermediary’s jurisdiction is the jurisdiction in which is located the chief executive office of the Securities Intermediary.
(c) Notwithstanding the general rule
in paragraph (a)(5) of this section, the
law (but not the conflict-of-law rules)
of the jurisdiction in which the Person
creating a security interest is located
governs whether and how the security
interest may be perfected automatically or by filing a financing statement.
(d) If the jurisdiction specified in
paragraph (b) of this section is a State
that has not adopted Revised Article 8
(incorporated by reference, see § 1511.1),
then the law for the matters specified
in paragraph (a) of this section shall be
the law of that State as though Revised Article 8 had been adopted by
that State. For purposes of the application of the matters specified in paragraph (a) of this section, the Federal
Reserve Bank maintaining the Securities Account is a clearing corporation,
and the Participant’s interest in a
Book-entry Funding Corporation Security is a Security Entitlement.
§ 1511.4 Creation of Participant’s Security Entitlement; security interests.
(a) A Participant’s Security Entitlement is created when a Federal Reserve Bank indicates by book-entry
that a Book-entry Funding Corporation Security has been credited to a
Participant’s Securities Account.
(b) A security interest in a Security
Entitlement of a Participant in favor
of the United States to secure deposits
of public money, including without
limitation deposits to the Treasury tax
and loan accounts, or other security interest in favor of the United States
that is required by Federal statute,
regulation, or agreement, and that is
marked on the books of a Federal Reserve Bank is thereby effected and perfected, and has priority over any other
interest in the securities. Where a security interest in favor of the United
States in a Security Entitlement of a
Participant is marked on the books of
a Federal Reserve Bank, such Reserve
Bank may rely, and is protected in relying, exclusively on the order of an
authorized representative of the United
States directing the transfer of the se-

curity. For purposes of this paragraph,
an ‘‘authorized representative of the
United States’’ is the official designated in the applicable regulations or
agreement to which a Federal Reserve
Bank is a party, governing the security
interest.
(c)(1) The Funding Corporation and
the Federal Reserve Banks have no obligation to agree to act on behalf of
any Person or to recognize the interest
of any transferee of a security interest
or other limited interest in favor of
any Person except to the extent of any
specific requirement of Federal law or
regulation or to the extent set forth in
any specific agreement with the Federal Reserve Bank on whose books the
interest of the Participant is recorded.
To the extent required by such law or
regulation or set forth in an agreement
with a Federal Reserve Bank, or the
Federal Reserve Bank Operating Circular, a security interest in a Security
Entitlement that is in favor of a Federal Reserve Bank, the Funding Corporation, or a Person may be created
and perfected by a Federal Reserve
Bank marking its books to record the
security interest. Except as provided in
paragraph (b) of this section, a security
interest in a Security Entitlement
marked on the books of a Federal Reserve Bank shall have priority over any
other interest in the securities.
(2) In addition to the method provided in paragraph (c)(1) of this section, a security interest in a Security
Entitlement, including a security interest in favor of a Federal Reserve
Bank, may be perfected by any method
by which a security interest may be
perfected under applicable law as described in § 1511.2(b) or § 1511.3. The perfection, effect of perfection or non-perfection and priority of a security interest are governed by such applicable
law. A security interest in favor of a
Federal Reserve Bank shall be treated
as a security interest in favor of a
clearing corporation in all respects
under such law, including with respect
to the effect of perfection and priority
of such security interest. A Federal Reserve Bank Operating Circular shall be
treated as a rule adopted by a clearing
corporation for such purposes.
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§ 1511.5 Obligations of Funding Corporation; no adverse claims.
(a) Except in the case of a security
interest in favor of the United States
or a Federal Reserve Bank or otherwise
as provided in § 1511.4(c)(1), for the purposes of this part 1511, the Funding
Corporation and the Federal Reserve
Banks shall treat the Participant to
whose Securities Account an interest
in a Book-entry Funding Corporation
Security has been credited as the Person exclusively entitled to issue a
Transfer Message, to receive interest
and other payments with respect thereof and otherwise to exercise all the
rights and powers with respect to such
Security, notwithstanding any information or notice to the contrary. Neither the Federal Reserve Banks nor the
Funding Corporation is liable to a Person asserting or having an Adverse
Claim to a Security Entitlement or to
a Book-entry Funding Corporation Security in a Participant’s Securities Account, including any such claim arising
as a result of the transfer or disposition of a Book-entry Funding Corporation Security by a Federal Reserve
Bank pursuant to a Transfer Message
that the Federal Reserve Bank reasonably believes to be genuine.
(b) The obligation of the Funding
Corporation to make payments of interest and principal with respect to
Book-entry Funding Corporation Securities is discharged at the time payment in the appropriate amount is
made as follows:
(1) Interest on Book-entry Funding
Corporation Securities is either credited by a Federal Reserve Bank to a
Funds Account maintained at such
Bank or otherwise paid as directed by
the Participant.
(2) Book-entry Funding Corporation
Securities are redeemed in accordance
with their terms by a Federal Reserve
Bank withdrawing the securities from
the Participant’s Securities Account in
which they are maintained and by either crediting the amount of the redemption proceeds, including both
principal and interest where applicable, to a Funds Account at such Bank
or otherwise paying such principal and
interest, as directed by the Participant. The principal of such Securities
shall be paid using the proceeds of the

noninterest bearing instruments maintained by the Funding Corporation for
such purpose.
§ 1511.6 Authority of Federal Reserve
Banks.
(a) Each Federal Reserve Bank is
hereby authorized as fiscal agent of the
Funding Corporation to perform functions with respect to the issuance of
Book-entry Funding Corporation Securities offered and sold by the Funding
Corporation, in accordance with the
Securities Documentation, and Federal
Reserve Bank Operating Circulars; to
service and maintain Book-entry Funding Corporation Securities in accounts
established for such purposes; to make
payments of principal and interest
with respect to such Book-entry Funding Corporation Securities as directed
by the Funding Corporation; to effect
transfer of Book-entry Funding Corporation Securities between Participants’ Securities Accounts as directed
by the Participants; and to perform
such other duties as fiscal agent as
may be requested by the Funding Corporation.
(b) Each Federal Reserve Bank may
issue Operating Circulars not inconsistent with this Part, governing the
details of its handling of Book-entry
Funding Corporation Securities, Security Entitlements, and the operation of
the Book-Entry System under this
Part.
§ 1511.7 Liability of the Funding Corporation and Federal Reserve
Banks.
The Funding Corporation and the
Federal Reserve Banks may rely on the
information provided in a Transfer
Message, or other documentation, and
are not required to verify the information. The Funding Corporation and the
Federal Reserve Banks shall not be liable for any action taken in accordance
with the information set out in a
Transfer Message, other documentation, or evidence submitted in support
thereof.
§ 1511.8 Notice of attachment.
The interest of a debtor in a Security
Entitlement may be reached by a creditor only by legal process upon the Securities Intermediary with whom the
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debtor’s securities account is maintained, except where a Security Entitlement is maintained in the name of a
secured party, in which case the debtor’s interest may be reached by legal
process upon the secured party. The

regulations in this part do not purport
to establish whether a Federal Reserve
Bank is required to honor an order or
other notice of attachment in any particular case or class of cases.
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SUBCHAPTER A—OFHEO ORGANIZATION AND FUNCTIONS
PART 1700—ORGANIZATION AND
FUNCTIONS
Sec.
1700.1 Office of Federal Housing Enterprise
Oversight.
1700.2 Organization of the Office of Federal
Housing Enterprise Oversight.
1700.3 Official seal.
1700.4 Official logo.
AUTHORITY: 5 U.S.C. 552; 12 U.S.C 4513, 4526.
SOURCE: 59 FR 62304, Dec. 5, 1994, unless
otherwise noted.

§ 1700.1 Office of Federal Housing Enterprise Oversight.
(a) Scope and authority. The Office of
Federal Housing Enterprise Oversight
(referred to as OFHEO) is an independent office within the Department
of Housing and Urban Development.
OFHEO was created by the Federal
Housing Enterprises Financial Safety
and Soundness Act of 1992 (Act), Title
XIII of the Housing and Community
Development Act of 1992 (Pub. L. 102–
550, October 28, 1992; 106 Stat. 3943; 12
U.S.C. 4501, et seq.). OFHEO is responsible for the examination and financial
regulation of the Federal National
Mortgage Association (Fannie Mae)
and the Federal Home Loan Mortgage
Corporation (Freddie Mac) (collectively, the Enterprises). OFHEO is
charged with ensuring that the Enterprises are adequately capitalized and
operating in a safe and sound manner.
OFHEO’s costs and expenses are funded
by annual assessments paid by the Enterprises. OFHEO is headed by a Director, who is appointed by the President
and confirmed by the Senate for a fiveyear term.
(b) Location. OFHEO is located at 1700
G Street NW., 4th Floor, Washington,
DC 20552. OFHEO’s hours of business
are 8:30 a.m.–5:00 p.m. (eastern standard
time), Monday through Friday, excluding Federal holidays.
§ 1700.2 Organization of the Office of
Federal Housing Enterprise Oversight.
(a) Director. The Director has exclusive authority under the Act with respect to the management of OFHEO,

and is responsible for directing the development, implementation, and review of all OFHEO programs and functions. The Director appoints such personnel as may be necessary to carry
out the functions of OFHEO. The Director may delegate to OFHEO officers
and employees any of the functions,
powers, and duties of the Director, as
the Director considers appropriate. The
Director may establish and fix the responsibilities of the offices within
OFHEO as the Director deems necessary for the efficient functioning of
OFHEO.
(b) Deputy Director. The Deputy Director of OFHEO is appointed by the
Director in accordance with the Act. In
the event of the absence, sickness,
death or resignation of the Director,
the Deputy Director serves as acting
Director until the Director’s return or
the appointment of a successor. The
Deputy Director performs such functions, powers and duties as the Director determines are necessary with respect to OFHEO’s management and the
development and implementation of
OFHEO’s programs and functions.
(c) Offices and functions. (1) Office of
Examination and Oversight. The Office
of Examination and Oversight plans
and conducts examinations of the Enterprises, as required by the Act, prepares and issues reports of examination
summarizing the financial condition
and management practices of each Enterprise, and recommends corrective
and preventative actions as appropriate. This office also is responsible
for off-site financial safety and soundness monitoring.
(2) Office of Risk Analysis and Model
Development. The Office of Risk Analysis and Model Development develops
and applies econometric, financial and
accounting models to evaluate the
credit and interest rate risks of the Enterprises, and undertakes other related
research and analyses. This office has
developed and continues to maintain
and enhance the set of models used for
stress tests of the Enterprises, including the stress test to determine riskbased capital requirements, as required
by the Act. This office is responsible
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for applying minimum and risk-based
capital requirements in determining
the capital classifications of the Enterprises in order to ensure their capital
adequacy.
(3) Office of Finance and Administration. The Office of Finance and Administration provides support services in
all areas of financial and administrative management of OFHEO. This office is responsible for developing, managing and implementing agency policies and procedures governing: (i) All
human resources functions, including
payroll; (ii) Support for all facility and
supply requirements; (iii) Agency contracting and procurement programs;
and (iv) Agency financial management,
budgeting and accounting functions,
including travel, internal controls and
financial reporting.
(4) Office of General Counsel. The Office of General Counsel advises the Director and OFHEO staff on all legal
matters concerning the functions, activities, and operations of OFHEO and
of the Enterprises under the Act. This
office is responsible for interpreting
the Act and other applicable law, including financial institutions regulatory issues, securities and corporate
law principles, and administrative and
general legal matters. This office also
coordinates the preparation of legislation and agency regulations.
(5) Office of External Relations. The Office of External Relations is responsible for coordinating and communicating on behalf of OFHEO with the
Congress, for monitoring relevant legislative developments, and for analyzing and assisting the Director in developing legislative proposals. This office also is responsible for directing
and coordinating communication with
the news media and the public. The Associate Director for Public Affairs
serves as spokesperson for OFHEO.
(6) Office of Policy Analysis and Research. The Office of Policy Analysis
and Research conducts research and
policy analysis to assess and project
the short- and long-term impact of
issues and trends in housing finance on
OFHEO’s regulatory and supervisory
responsibilities. This office also develops policy options and makes recommendations to the Director on a
broad range of issues.

(7) Office of Information Technology.
The Office of Information Technology
plans, develops, secures, maintains,
and assures the quality of the OFHEO
information systems and records management functions. This office is responsible for establishing and implementing policies, procedures and standards in the following areas: information systems development and procurement, office automation, records management, information systems security
and other information technology-related services.
(8) Office of Strategic Planning and
Management. The Office of Strategic
Planning and Management assists the
Director in developing and maintaining
a long term strategic plan that is consistent with the mission of OFHEO and
facilitates efforts to ensure that the
activities and operations of the Agency
are consistent with the strategic plan.
This office also is responsible for leading the development of OFHEO’s Annual Performance Plans and Annual
Performance Reports.
(d) Additional information. Current information on the organization of
OFHEO may be obtained by mail from
the Office of External Affairs, 1700 G
Street NW, 4th Floor, Washington, DC
20552. Such information, as well as
other OFHEO information, also may be
obtained electronically by accessing
OFHEO’s
website
located
at
‘‘www.OFHEO.gov’’.
[59 FR 62304, Dec. 5, 1994, as amended at 65
FR 39787, June 28, 2000]

§ 1700.3

Official seal.

This section describes and displays
the official seal of the Office of Federal
Housing Enterprise Oversight.
(a) Description. A disc consisting of
two concentric circles enclosing the
words ‘‘Office of Federal Housing Enterprise Oversight’’ and the inaugural
year, 1993. In the center of the disc is a
stylized image of a structure consisting
of a solid trapezoidal base topped by a
solid triangular shape. Placed between
the base and the top is the acronym for
the organization, ‘‘OFHEO.’’ Encircling
this stylized building shape are twelve
five-pointed stars.
(b) Display.
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Official logo.

PART 1701—ASSESSMENTS
Sec.
1701.1 Purpose.
1701.2 Definitions.
1701.3 Annual assessment.
1701.4 Increase in semiannual payment.
1701.5 Notice and review.
1701.6 Delinquent payment.
1701.7 Enforcement of payment.
1701.8 Deposit in fund.
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This section describes and displays
the logo adopted by the Office of Federal Housing Enterprise Oversight as
the
official
symbol
representing
OFHEO. It is displayed on correspondence and selected documents.
(a) Description. A stylized image of a
structure consisting of a solid trapezoid-shaped base that becomes increasingly wider at the bottom. At the top
is a triangular shape which represents
the roof of the structure. Placed between the triangle and the trapezoid
are the letters ‘‘OFHEO.’’ These letters
spell out the acronym of the Office of
Federal Housing Enterprise Oversight
and act as a visual link between the
top and bottom of the structure.
(b) Display.

EC21SE91.007</GPH>

§ 1700.4

Pt. 1701

§ 1701.1

12 CFR Ch. XVII (1–1–03 Edition)

AUTHORITY:
U.S.C. 4516.

12

U.S.C.

4513(b)(1)

and

12

SOURCE: 66 FR 18039, Apr. 5, 2001, unless
otherwise noted.

§ 1701.1

Purpose.

This part sets forth the policy and
procedures of OFHEO with respect to
the establishment and collection of the
annual assessments of the Enterprises
under section 1316 of the Act (12 U.S.C.
4516).
§ 1701.2

Definitions.

For purposes of this part, the term—
(a) Act means the Federal Housing
Enterprises Financial Safety and
Soundness Act of 1992, Title XIII of the
Housing and Community Development
Act of 1992, Pub. L. 102–550, section
1301, Oct. 28, 1992, 106 Stat. 3672, 3941–
4012 (1993) (12 U.S.C. 4501 et seq.).
(b) Adequately capitalized means the
adequately capitalized capital classification under section 1364 of the Act
(12 U.S.C. 4614).
(c) Director means the Director of the
Office of Federal Housing Enterprise
Oversight or his or her designee.
(d) Enterprise means the Federal National Mortgage Association or the
Federal Home Loan Mortgage Corporation; and the term ‘‘Enterprises’’
means, collectively, the Federal National Mortgage Association and the
Federal Home Loan Mortgage Corporation.
(e) Surplus funds means funds that
are not obligated as of September 30 of
each fiscal year that were collected
from any Enterprise pursuant to § 1701.3
or § 1701.4.
(f) Total assets means the sum, as of
the most recent June quarterly minimum capital report of the Enterprise,
of the amounts of the following assets
that are used to calculate the quarterly minimum capital requirement of
the Enterprise under 12 CFR part 1750:
(1) On-balance sheet assets;
(2) Off-balance sheet mortgagebacked securities; and
(3) Other off-balance sheet obligations.
(g) OFHEO means the Office of Federal Housing Enterprise Oversight.

§ 1701.3 Annual assessment.
(a) Establishment of assessment. The
Director may, to the extent provided in
appropriation acts, establish and collect from the Enterprises an annual assessment for each fiscal year, as allocated under paragraph (b) of this section. The amount of the annual assessment shall not exceed the estimated
amount to be sufficient to provide for
the necessary administrative and nonadministrative expenses to carry out
the responsibilities of the Director relating to the Enterprises and to carry
out the purposes of the Act.
(b) Allocation and proportional share.
The annual assessment established
under paragraph (a) of this section
shall be allocated between the Enterprises. Each Enterprise shall pay a proportional share of the annual assessment that bears the same ratio to the
total annual assessment as the total
assets of each Enterprise bears to the
total assets of both Enterprises.
(c) Timing and amount of semiannual
payment. (1) Each Enterprise shall pay
on or before October 1 and April 1 of
each fiscal year an amount of one-half
of its proportional share of the annual
assessment, except:
(i) As provided in paragraph (c)(2) of
this section;
(ii) To the extent surplus funds are
credited under paragraph (d) of this
section; and
(iii) To the extent a semiannual payment is increased under § 1701.4.
(2) If OFHEO is operating under a
continuing appropriation as of October
1 of any year, each Enterprise shall
pay, on such date as determined by the
Director, an amount calculated by applying the annual assessment proportion calculated under paragraph (b) of
this section to the amount authorized
for expenditure. When OFHEO receives
a regular appropriation, the amount of
the allocation share of the annual assessment collected from each Enterprise shall be reduced by any partial
payments made by each Enterprise in
connection with any continuing appropriations.
(d) Surplus funds. Surplus funds shall
be credited to the annual assessment
by reducing the amount collected by
the amount of the surplus funds. Surplus funds shall be allocated in the
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§ 1702.1

same proportion in which they were
collected, except as determined by the
Director.
§ 1701.4 Increase in semiannual payment.
The Director, in his or her discretion,
may increase any semiannual payment
to be collected under § 1701.3 from an
Enterprise that is not classified as adequately capitalized as necessary to pay
additional estimated costs of regulation of the Enterprise.
§ 1701.5

Notice and review.

(a) Written notice. The Director shall
provide each Enterprise with written
notice of the annual assessment, the
semiannual payments and any partial
payments to be collected under this
part. In addition, the Director shall
provide each Enterprise with written
notice of any changes in the assessment procedures that the Director, in
his or her sole discretion, deems necessary under the circumstances.
(b) Request for review. At the written
request of an Enterprise, the Director,
in his or her discretion, may review the
calculation of the proportional share of
the annual assessment, the semiannual
payments, and any partial payments to
be collected under this part. The determination of the Director is final. Except as provided by the Director, review by the Director does not suspend
the requirement that the Enterprise
make the semiannual payment or partial payment on or before the date it is
due.
§ 1701.6

Delinquent payment.

(a) Interest and penalties. The Director
may assess interest and penalties on
any delinquent semiannual payment or
partial payment collected under this
part in accordance with 31 U.S.C. 3717
(interest and penalty on claims) and 12
CFR part 1704 (debt collection). The Director may waive interest and penalties in his or her discretion.
(b) Transfer to general fund. Any interest and penalties collected under
this section shall be transferred to the
general fund of the Treasury of the
United States.

§ 1701.7 Enforcement of payment.
Notwithstanding § 1701.6, the Director
may enforce the payment of any assessment under this part pursuant to
the authorities of sections 1371 (12
U.S.C. 4631) (cease-and-desist proceedings), 1372 (12 U.S.C. 4632) (temporary cease-and-desist orders), and
1376 (12 U.S.C. 4636) (civil money penalties) of the Act.
§ 1701.8 Deposit in fund.
OFHEO shall deposit any annual assessment collected under this part in
the Federal Housing Enterprise Oversight Fund established in the Treasury
of the United States.

PART 1702—IMPLEMENTATION OF
THE PRIVACY ACT OF 1974
Sec.
1702.1 Scope.
1702.2 Definitions.
1702.3 Requests for access to individual
records.
1702.4 Decision to grant or deny requests for
access to individual records.
1702.5 Special
procedures
for
medical
records.
1702.6 Requirements for verification of identity.
1702.7 Requests for amendment of individual
records.
1702.8 Decision to grant or deny requests for
amendment of individual records.
1702.9 Appeals of the initial decision to deny
access to or amendment of individual
records.
1702.10 Decision to grant or deny appeals.
1702.11 Disclosure of individual records to
other persons or agencies.
1702.12 Accounting of disclosures.
1702.13 Requests for accounting of disclosures.
1702.14 Fees.
1702.15 Preservation of records.
1702.16 Rights of parents and legal guardians.
1702.17 Penalties.
AUTHORITY: 5 U.S.C. 552a, 12 U.S.C. 4513(b).
SOURCE: 63 FR 8844, Feb. 23, 1998, unless
otherwise noted. Redesignated at 65 FR 81327,
Dec. 26, 2000.

§ 1702.1 Scope.
(a) This part 1702 sets forth the procedures by which an individual may request access to records about him/her
that are maintained by the Office of
Federal Housing Enterprise Oversight
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(OFHEO) in a designated system of
records, amendment of such records, or
an accounting of disclosures of such
records. This part 1702 implements the
provisions of the Privacy Act of 1974, as
amended (Privacy Act) (5 U.S.C. 552a).
(b) A request from an individual for a
record about that individual that is not
contained in an OFHEO designated system of records will be considered to be
a Freedom of Information Act (FOIA)
(5 U.S.C. 552) request and will be processed under the FOIA.
[63 FR 8844, Feb. 23, 1998. Redesignated and
amended at 65 FR 81327, Dec. 26, 2000]

§ 1702.2

Definitions.

For the purposes of this part 1702—
Amendment means any correction of,
addition to, or deletion from a record.
Designated system of records means a
system of records that OFHEO has listed and summarized in the FEDERAL
REGISTER pursuant to the requirements
of 5 U.S.C. 552a(e).
Individual means a natural person
who is either a citizen of the United
States of America or an alien lawfully
admitted for permanent residence.
Maintain includes collect, use, disseminate, or control.
Privacy Act Appeals Officer means the
OFHEO employee who has been delegated the authority to determine Privacy Act appeals.
Privacy Act Officer means the OFHEO
employee who has been delegated the
authority to determine Privacy Act requests.
Record means any item, collection, or
grouping of information about an individual that is maintained by OFHEO
and that contains his/her name, or the
identifying number, symbol, or other
identifying particular assigned to the
individual.
Routine use, with respect to disclosure of a record, means the use of such
record for a purpose that is compatible
with the purpose for which it was created.
Statistical Record means a record in a
system of records maintained only for
statistical research or reporting purposes and not used, in whole or in part,
in making any determination about an
identifiable individual, except as provided by 13 U.S.C. 8.

System of records means a group of
records under the control of OFHEO
from which information is retrieved by
the name of the individual or some
identifying number, symbol, or other
identifying particular assigned to the
individual.
[63 FR 8844, Feb. 23, 1998. Redesignated and
amended at 65 FR 81327, Dec. 26, 2000]

§ 1702.3 Requests for access to individual records.
(a) Any individual may request
records about him/her that are maintained by OFHEO.
(b) The procedures for submitting requests are as follows:
(1) If the records are contained in a
governmentwide system of records of
the U.S. Office of Personnel Management (OPM), the request must be submitted as prescribed by the regulations
of OPM (5 CFR part 297).
(2) If the records are contained in a
record in a system of records of another Federal agency, the request must
be submitted as prescribed in the FEDERAL REGISTER Privacy Act notice for
the specific governmentwide system.
(3) If the records are contained in a
system of records of OFHEO, the request must be submitted in writing to
the Privacy Act Officer, Office of Federal Housing Enterprise Oversight, 1700
G Street, NW., Fourth Floor, Washington, DC 20552. The written request
should describe the records sought and
identify the designated systems of
records in which such records may be
contained. (A copy of the designated
systems of records published by
OFHEO in the FEDERAL REGISTER is
available upon request from the Privacy Act Officer.) No individual shall
be required to state a reason or otherwise justify a request for access to
records about him/her.
§ 1702.4 Decision to grant or deny requests for access to individual
records.
(a) Basis for the decision. The Privacy
Act Officer shall grant access to
records upon receipt of a request submitted under § 1702.3(b)(3), unless the
records—
(1) Were compiled in reasonable anticipation of a civil action or proceeding; or
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(2) Require special procedures for
medical records provided for in § 1702.5.
(b) Notification procedures. (1) Within
20 business days of receipt of a request
submitted under § 1702.3(b)(3), the Privacy Act Officer shall send a written
acknowledgment of receipt to the requesting individual.
(2) As soon as reasonably possible,
normally within 20 business days following receipt of the request, the Privacy Act Officer shall send a written
notification that informs the individual whether the requested records
exist and, if the requested records
exist, whether access is granted or denied, in whole or in part.
(c) Access procedures. If access is
granted, in whole or in part, the Privacy Act Officer shall provide the individual with a reasonable period of time
to inspect the records at OFHEO during normal business hours or shall mail
a copy of the requested records to the
individual.
(d) Denial procedures. If access is denied, in whole or in part, the Privacy
Act Officer shall inform the individual
of the reasons for the denial and of the
right to appeal the denial, as set forth
in § 1702.9.
[63 FR 8844, Feb. 23, 1998. Redesignated and
amended at 65 FR 81327, Dec. 26, 2000]

§ 1702.5 Special procedures for medical records.
The Privacy Act Officer shall grant
access to medical records to the requesting individual to whom the medical records pertain. However, if, in the
judgment of OFHEO, such direct access
may have an adverse effect on that individual, the Privacy Act Officer shall
transmit the medical records to a licensed medical doctor named by the individual.
§ 1702.6 Requirements for verification
of identity.
(a) Written requests submitted in person. Any individual who submits in person a written request under this part,
may be required to present two forms
of identification, such as an employment identification card, driver’s license, passport, or other document
typically used for identification purposes. One of the two forms of identi-

fication must contain the individual’s
photograph and signature.
(b) Other written requests. Any individual who submits, other than in person, a written request under this part
may be required to provide either one
or both of the following:
(1) Minimal identifying information,
such as full name, date and place of
birth, or other personal information.
(2) At the election of the individual,
either a certification of a duly commissioned notary public of any State or
territory or the District of Columbia
attesting to the requesting individual’s
identity or an unsworn declaration
subscribed to as true under penalty of
perjury under the laws of the United
States of America.
§ 1702.7 Requests for amendment of individual records.
(a) Procedures for requesting amendment of a record. Any individual may request amendment of any record about
him/her that the individual believes is
not accurate, relevant, timely, or complete. To request amendment, the individual must submit a written request
to the Privacy Act Officer, Office of
Federal Housing Enterprise Oversight,
1700 G Street, NW., Fourth Floor,
Washington, DC 20552. The request
should include—
(1) The reason for requesting the
amendment;
(2) A description of the record, or
portion thereof, including the name of
the appropriate designated system of
records, sufficient to enable the Privacy Act Officer to identify the particular record or portion thereof; and
(3) If available, a copy of the record,
or portion thereof, on which the specific portion requested to be amended
is notated.
(b) Requirement for identifying information. The Privacy Act Officer may require the individual making the request for amendment to provide the
identifying information specified in
§ 1702.6.
[63 FR 8844, Feb. 23, 1998. Redesignated and
amended at 65 FR 81327, Dec. 26, 2000]
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§ 1702.8 Decision to grant or deny requests for amendment of individual
records.

(c) Any other relevant information
for consideration by the Privacy Act
Appeals Officer.

(a) Notification procedures. Within 10
business days following receipt of a request for amendment of records, the
Privacy Act Officer shall send a written acknowledgment of receipt to the
requesting individual. As soon as reasonably possible, normally within 30
business days from the receipt of the
request for amendment, the Privacy
Act Officer shall send a written notification to the individual that informs
him/her of the decision to grant or
deny, in whole or in part, the request
for amendment.
(b) Amendment procedures. If the request is granted, in whole or in part,
the requested amendment shall be
made to the subject record. A copy of
the amended record shall be provided
to all prior recipients of the subject
record in accordance with § 1702.12(b).
(c) Denial procedures. If the request is
denied, in whole or in part, the Privacy
Act Officer shall include in the written
notification the reasons for the denial
and an explanation of the right to appeal the denial, as set forth in § 1702.9.

[63 FR 8844, Feb. 23, 1998. Redesignated and
amended at 65 FR 81327, Dec. 26, 2000]

[63 FR 8844, Feb. 23, 1998. Redesignated and
amended at 65 FR 81327, Dec. 26, 2000]

§ 1702.9 Appeals of the initial decision
to deny access to or amendment of
individual records.
Any individual may appeal the initial
denial, in whole or in part, of a request
for access to or amendment of his/her
record. To appeal, the individual must
submit a written appeal, within 30
business days following receipt of written notification of denial, to the Privacy Act Appeals Officer, Office of Federal Housing Enterprise Oversight, 1700
G Street, NW., Fourth Floor, Washington, DC 20552. Both the envelope and
the appeal request should be marked
‘‘Privacy Act Appeal.’’ The appeal
should include—
(a) The information specified for requests for access in § 1702.3(b)(3) or for
requests for amendment in § 1702.7, as
appropriate;
(b) A copy of the initial denial notice;
and

§ 1702.10 Decision to grant or deny appeals.
(a) Notification of decision. Within 30
business days following receipt of the
appeal, the Privacy Act Appeals Officer
shall send a written notification of the
decision to grant or deny to the individual making the appeal. The Privacy
Act Appeals Officer may extend the 30day notification period for good cause.
If the time period is extended, the Privacy Act Appeals Officer shall inform
in writing the individual making the
appeal of the reason for the extension
and the expected date of the final decision.
(b) Appeal granted. If the appeal for
access is granted, in whole or in part,
the Privacy Act Appeals Officer shall
provide the individual with reasonable
time to inspect the requested records
at OFHEO during normal business
hours or mail a copy of the requested
records to the individual. If the appeal
for amendment is granted, in whole or
in part, the requested amendment shall
be made. A copy of the amended record
shall be provided to all prior recipients
of the subject record in accordance
with § 1702.12(b).
(c) Appeal denied. If the Privacy Act
Appeals Officer denies, in whole or in
part, the appeal for access or amendment, he/she shall include in the written notification of the reasons for the
denial an explanation of the right to
seek judicial review of the final decision, and, with respect to an appeal for
amendment, the right to submit a
statement of disagreement under paragraph (d) of this section.
(d) Statements of disagreement and explanation. (1) Upon receipt of a decision
to deny, in whole or in part, the appeal
for amendment of records, the individual may file a statement with the
Privacy Act Appeals Officer that sets
forth his/her reasons for disagreeing
with the decision. The Privacy Act Appeals Officer shall attach the statement of disagreement to the record
that is the subject of the request for
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amendment. In response to the statement of disagreement, the Privacy Act
Appeals Officer has the discretion to
prepare a statement that explains why
the requested amendment was not
made. If prepared, the statement of explanation shall be attached to the subject record and a copy of the statement
provided to the individual who filed the
statement of disagreement.
(2) The Privacy Act Appeals Officer
shall provide a copy of any statement
of disagreement, and may provide any
statement of explanation, to prior recipients of the subject record in accordance with § 1702.12(b).
(e) Right to judicial review. If OFHEO
does not comply with the notification
procedures under paragraph (a) of this
§ 1720.10 with respect to an appeal for
amendment of records, the appealing
individual may bring a civil action
against OFHEO in the appropriate district court of the United States, as provided for under 5 U.S.C. 552a(g)(1)(A)
and 552a(g)(5) before receiving the written notification of the decision.
[63 FR 8844, Feb. 23, 1998. Redesignated and
amended at 65 FR 81327, Dec. 26, 2000]

§ 1702.11 Disclosure
of
individual
records to other persons or agencies.
(a) OFHEO may disclose a record to a
person or agency other than the individual about whom the record pertains
only under one or more of the following
circumstances:
(1) If requested and authorized in
writing by the individual.
(2) With the prior written consent of
the individual.
(3) If such disclosure is required
under the Freedom of Information Act.
(4) For a routine use, as defined in
§ 1702.2, with respect to a designated
system of records as described by
OFHEO in its notice of systems of
records published in the FEDERAL REGISTER.
(5) Pursuant to the order of a court of
competent jurisdiction.
(6) To the following persons or agencies—
(i) Officers and employees of OFHEO
who have a need for the record in the
performance of their duties;
(ii) The Bureau of the Census for purposes of planning or carrying out a cen-

sus or survey or related activity pursuant to the provisions of title 13 of the
United States Code;
(iii) A recipient who has provided
OFHEO with advance, adequate written
assurance that the record will be used
solely as a statistical research or reporting record, and the record is to be
transferred in a form that is not individually identifiable;
(iv) The National Archives and
Records Administration as a record
which has sufficient historical or other
value to warrant its continued preservation by the U.S. Government, or for
evaluation by the Archivist of the
United States to determine whether
the record has such value;
(v) An agency or an instrumentality
of any governmental jurisdiction within or under the control of the United
States for a civil or criminal law enforcement activity if the activity is authorized by law, and if the head of the
agency or instrumentality has made a
written request to OFHEO specifying
the particular portion of the record desired and the law enforcement activity
for which the record is sought;
(vi) A person pursuant to a showing
of compelling circumstances affecting
the health or safety of an individual if,
concurrently with such disclosure, notification is transmitted to the last
known address of the individual to
whom the record pertains;
(vii) Either House of Congress, or, to
the extent of matter within its jurisdiction, any committee or subcommittee thereof, any joint committee of Congress, or subcommittee of
any such joint committee;
(viii) The Comptroller General, or
any of his/her authorized representatives, in the course of the performance
of the duties of the General Accounting
Office; or
(ix) A consumer reporting agency in
accordance with 31 U.S.C. 3711(e).
(b) Before a record is disclosed to
other persons or agencies under paragraph (a) (1) or (2) of this section, the
identifying information specified in
§ 1702.6 may be required.
[63 FR 8844, Feb. 23, 1998. Redesignated and
amended at 65 FR 81327, Dec. 26, 2000]
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§ 1702.15

Accounting of disclosures.

(a) OFHEO shall keep an accurate accounting of the date, nature, and purpose of each disclosure of a record, and
the name and address of each person or
agency to whom a disclosure was made
under § 1702.11, except for disclosures
made under § 1702.11(a)(3) or (a)(6)(i).
OFHEO shall retain such accounting
for at least 5 years or the life of the
record, whichever is longer, after the
disclosure for which the accounting
was made.
(b) When a record has been amended,
in whole or in part, or when a statement of disagreement has been filed, a
copy of the amended record and any
statement of disagreement must be
provided, and any statement of explanation may be provided, to all prior
and subsequent recipients of the affected record whose identities can be
determined pursuant to the disclosure
accountings required under paragraph
(a) of this section.
[63 FR 8844, Feb. 23, 1998. Redesignated and
amended at 65 FR 81327, Dec. 26, 2000]

§ 1702.13 Requests for accounting of
disclosures.
(a) Any individual may request an accounting of disclosures of records
about him/her for which an accounting
is required to be maintained under
§ 1702.12(a) by submitting a written request to the Privacy Act Officer, Office
of Federal Housing Enterprise Oversight, 1700 G Street, NW., Fourth Floor,
Washington, DC 20552. Before processing the request, the Privacy Act Officer may require that the individual
provide the identifying information
specified under § 1702.6.
(b) The Privacy Act Officer shall
make available the accounting of disclosures required to be maintained
under § 1702.12, except for an accounting made under § 1702.11(a)(6)(v).
[63 FR 8844, Feb. 23, 1998. Redesignated and
amended at 65 FR 81327, Dec. 26, 2000]

§ 1702.14

Fees.

OFHEO shall not charge any fees for
providing a copy of any records, pursuant to a request for access under this
part.

Preservation of records.

OFHEO shall preserve all correspondence relating to the written requests it
receives and all records processed pursuant to such requests under this part,
in accordance with the records retention provisions of General Records
Schedule 14, Informational Services
Records. OFHEO shall not destroy
records that are subject to a pending
request for access, amendment, appeal,
or lawsuit pursuant to the Privacy Act.
§ 1702.16 Rights of parents and legal
guardians.
For purposes of this part, a parent of
any minor or the legal guardian of any
individual who has been declared to be
incompetent due to physical or mental
incapacity or age by a court of competent jurisdiction may act on behalf
of the individual.
§ 1702.17

Penalties.

The Privacy Act (5 U.S.C. 552a(i)(3))
makes it a misdemeanor, subject to a
maximum fine of $5,000, to knowingly
and willfully request or obtain any
record concerning an individual from
OFHEO under false pretenses.

PART 1703—RELEASE OF
INFORMATION
Subpart A—General Definitions
Sec.
1703.1
1703.2

Scope.
General definitions.

Subpart B—Documents and Information
Generally
1703.6 General rule.
1703.7 Applicability.
1703.8 OFHEO examination reports.
1703.9 Orders and agreements available to
the public.

Subpart C—Availability of Records of
OFHEO
1703.11 Official records of OFHEO.
1703.12 Publicly available records.
1703.13 Requests for records.
1703.14 Response to requests.
1703.15 Form and content of responses.
1703.16 Appeals of denials.
1703.17 Time limits.
1703.18 Special procedures for business information.
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Subpart D—Fees for Provision of
Information
1703.21 Definitions.
1703.22 Fees to be charged—general.
1703.23 Fees to be charged—categories of requesters.
1703.24 Limitations on charging fees.
1703.25 Miscellaneous fee provisions.

Subpart E—Testimony and Production of
Documents in Legal Proceedings in
Which OFHEO Is Not a Named Party
1703.31 General purposes.
1703.32 Definitions.
1703.33 General policy.
1703.34 Request for testimony or production
of documents.
1703.35 Scope of permissible testimony.
1703.36 Manner in which testimony is given.
1703.37 Manner in which documents will be
produced.
1703.38 Fees.
1703.39 Responses to demands served on employees.
1703.40 Responses to demands served on
nonemployees.

Subpart F—Rules and Procedures for
Service Upon OFHEO
1703.51

Service of process.

AUTHORITY: 5 U.S.C. 301, 552; 12 U.S.C. 4513,
4522, 4526, 4639; E.O. 12600, 3 CFR, 1987 Comp.,
p. 235.
SOURCE: 63 FR 71005, Dec. 23, 1998, unless
otherwise noted. Redesignated at 65 FR 81327,
Dec. 26, 2000.

Subpart A—General Definitions
§ 1703.1 Scope.
Definitions in § 1703.2 relate to the
meaning of terms used throughout part
1703.
[63 FR 71005, Dec. 23, 1998. Redesignated and
amended at 65 FR 81327, Dec. 26, 2000]

§ 1703.2 General definitions.
For the purpose of this part:
(a) Appeals Officer means the person
designated by the Director to process
appeals of denials of requests for
OFHEO records under the FOIA.
(b) Director means the Director of
OFHEO or his or her designee.
(c) Document means any record or
paper, including but not limited to a
report, credit review, audit, examination, letter, telegram, memorandum,
study, calendar and diary entry, log,

graph, pamphlet, note, chart, tabulation, analysis, statistical or information accumulation, any record of meetings and conversations, film impression, magnetic tape, or any electronic
media, disk, film, or mechanical reproduction that is generated, obtained, or
adopted by OFHEO in connection with
the conduct of its official business.
(d) Employee means any officer,
former officer, employee, or former employee of OFHEO; any conservator appointed by OFHEO; or any agent or
independent contractor acting on behalf of OFHEO, even though the appointment or contract has terminated.
(e) FOIA means the Freedom of Information Act.
(f) FOIA Officer means the person designated to process requests for OFHEO
records under the FOIA.
(g) Official means concerning the authorized business of OFHEO.
(h) OFHEO means the Office of Federal Housing Enterprise Oversight.
(i) Person means any individual, or
any agency, corporation, partnership,
trust, association, joint venture, pool,
syndicate, sole proprietorship, unincorporated organization, or any other
form of entity not specifically listed
herein, but does not include OFHEO or
any employee.
(j) Record means any document, regardless of form or format, which is
created or obtained by OFHEO and
which is under OFHEO control at the
time of an FOIA request.
(k) Requester means any person seeking access to OFHEO records under the
FOIA.
[63 FR 71005, Dec. 23, 1998, as amended at 65
FR 55171, Sept. 13, 2000]

Subpart B—Documents and
Information Generally
§ 1703.6

General rule.

Except as authorized by this part or
as otherwise necessary in performing
official duties, no employee shall in
any manner disclose or permit disclosure of any document or information in
the possession of OFHEO that is confidential or otherwise of a nonpublic
nature,
including
that
regarding
OFHEO or the Federal National Mortgage Association (Fannie Mae) or the
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Federal Home Loan Mortgage Corporation (Freddie Mac) (collectively, the
Enterprises).
§ 1703.7 Applicability.
(a) General. The FOIA and the regulations in this part apply to all OFHEO
documents and information. However,
if another law sets specific procedure
for disclosure, OFHEO will process a
request in accordance with the procedures that apply to those specific documents. If a request is received for disclosure of a document to the public
which is not required to be released
under those provisions, OFHEO will
consider the request under the FOIA
and the regulations in this part.
(b) The relationship between the FOIA
and the Privacy Act of 1974. The Privacy
Act of 1974 (Privacy Act), 5 U.S.C. 552a,
applies to records that are about individuals, but only if the records are in a
system of records as defined in the Privacy Act. Requests from individuals for
records about themselves which are
contained in an OFHEO system of
records will be processed under the provisions of the Privacy Act as well as
the FOIA. OFHEO will not deny access
by a first party to a record under the
FOIA or the Privacy Act unless the
record is not available to that individual under both the Privacy Act and
the FOIA.
(c) Records available through routine
distribution procedures. When the record
requested includes material published
and offered for sale, e.g., by the Superintendent of Documents or the Government Printing Office, or which is available to the public through an established distribution system (such as
that of the National Technical Information Service of the Department of
Commerce), or material offered on
OFHEO’s
web
site
(http://
www.ofheo.gov), OFHEO will first refer
the requester to those sources. Nevertheless, if the requester is not satisfied
with the alternative sources, OFHEO
will process the request under the
FOIA.
[63 FR 71005, Dec. 23, 1998, as amended at 65
FR 55171, Sept. 13, 2000]

§ 1703.8 OFHEO examination reports.
(a) General. Reports of examinations
prepared by OFHEO may be disclosed

only in accordance with this part or
with the prior written consent of the
Director. No person, agency, or authority, or director, officer, employee, or
agent thereof, shall disclose any such
report or information contained therein in any manner except as authorized
in accordance with this subpart. The
report of examination is the property
of OFHEO and any unauthorized use or
disclosure of such report may be subject to the penalties provided in 18
U.S.C. 641.
(b) Enterprises. The Director makes
available to each Enterprise a copy of
OFHEO’s report of examination of such
Enterprise. The report of examination
is the property of OFHEO and is provided to the Enterprise for its confidential use only. Under no circumstance
shall the Enterprise or any director, officer, employee, or agent thereof, make
public or disclose in any manner the
report of examination or any portion of
the contents thereof to any person or
organization not officially connected
with the Enterprise as director, officer,
employee, attorney, auditor, or independent auditor. Any other disclosure
or use of this report except as expressly
permitted by the Director may be subject to the penalties of 18 U.S.C. 641.
(c) Government agencies. The Director
may make available reports of examination for the confidential use of Federal agencies responsible for investigating or enforcing applicable Federal laws.
§ 1703.9 Orders and agreements available to the public.
(a) General. OFHEO shall make the
following documents available to the
public:
(1) Any written agreement or other
written statement for which a violation may be redressed by the Director
or any modification to or termination
thereof, unless the Director, in the Director’s discretion, determines that
public disclosure would be contrary to
the public interest.
(2) Any order that is issued with respect to any administrative enforcement proceeding initiated by the Director under 12 U.S.C. 4631 through 4641
that has become final in accordance
with 12 U.S.C. 4633 and 12 U.S.C. 4634.
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(3) Any modification to or termination of any final order made public
pursuant to this section.
(b) Delay of public disclosure under exceptional circumstances. If the Director
makes a determination in writing that
the public disclosure of any final order
pursuant to paragraph (a) of this section would seriously threaten the financial health or security of the Enterprise, the Director may delay the public disclosure of such order for a reasonable time.
(c) Documents filed under seal in public
enforcement hearings. The Director may
file any document or part thereof
under seal in any hearing commenced
by the Director if the Director determines in writing that disclosure thereof would be contrary to the public interest.
(d) Retention of documents. The Director shall keep and maintain a record,
for not less than 6 years, of all documents described in paragraph (a) of
this section and all enforcement agreements and other supervisory actions
and supporting documents issued with
respect to or in connection with any
enforcement proceedings initiated by
the Director under 12 U.S.C. 4631
through 4641.
(e) Disclosure to Congress. This section
may not be construed to authorize the
withholding of any information from,
or to prohibit the disclosure of any information to, the Congress or any committee or subcommittee thereof.

Subpart C—Availability of Records
of OFHEO
§ 1703.11 Official records of OFHEO.
(a) OFHEO shall, upon a written request for records that reasonably describes the information or records and
is made in accordance with the provisions of this subpart, make the records
available as promptly as practicable to
any person for inspection and/or copying, except as provided in paragraph (b)
of this section. OFHEO may charge a
fee determined in accordance with subpart D of this part. OFHEO will make
the record available in the form or format requested if the record is readily
reproducible in that form or format
with reasonable effort. ‘‘Readily reproducible’’ means, with respect to elec-

tronic format, that the requested
record or records can be downloaded or
transferred intact to a computer disk,
tape, or other electronic medium using
equipment currently in use by OFHEO.
(b) Records not available. Except as
otherwise provided in this part, or as
may be specifically authorized by the
Director, the following information
and records, or portions thereof, are
not available to requesters:
(1) Any record, or portion thereof,
that is—
(i) Specifically authorized under criteria established by an Executive order
to be kept secret in the interest of national defense or foreign policy, and
(ii) Is in fact properly classified pursuant to such Executive order.
(2) Any record, or portion thereof, related solely to the internal personnel
rules and practices of OFHEO.
(3) Any record, or portion thereof
that is specifically exempted from disclosure by statute (other than 5 U.S.C.
552b), provided that such statute—
(i) Requires that the matters be withheld from the public in such a manner
as to leave no discretion on the issue,
or
(ii) Establishes particular criteria for
withholding or refers to particular
types of matters to be withheld.
(4) Any matter that is a trade secret
or that constitutes commercial or financial information obtained from a
person and that is privileged or confidential.
(5) Any matter contained in interagency or intra-agency memoranda or
letters that would not be available by
law to a private party in litigation
with OFHEO.
(6) Any information contained in personnel and medical files and similar
files (including financial files) the disclosure of which would constitute a
clearly unwarranted invasion of personal privacy.
(7) Any records or information compiled for law enforcement purposes, but
only to the extent that the production
of such law enforcement records or information—
(i) Could reasonably be expected to
interfere
with
enforcement
proceedings;
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(ii) Would deprive a person of a right
to fair trial or an impartial adjudication;
(iii) Could reasonably be expected to
constitute an unwarranted invasion of
personal privacy;
(iv) Could reasonably be expected to
disclose the identity of a confidential
source, including a State, local, or foreign agency or authority or any private institution or an Enterprise regulated and examined by OFHEO that
furnished information on a confidential
basis, and, in the case of a record of information compiled by a criminal law
enforcement authority in the course of
a criminal investigation or by an agency conducting a lawful national security intelligence investigation, information furnished by a confidential
source;
(v) Would disclose techniques and
procedures for law enforcement investigations or prosecutions, or would disclose guidelines for law enforcement
investigations or prosecutions if such
disclosure could reasonably be expected to risk circumvention of the
law; or
(vi) Could reasonably be expected to
endanger the life or physical safety of
any individual.
(8) Any matter that is contained in
or related to examination, operating,
or condition reports that are prepared
by, on behalf of, or for the use of
OFHEO.
(9) Any geological and geophysical
information and data, including maps,
concerning wells.
(c) Even if an exemption described in
paragraph (b) of this section may be
reasonably applicable to a requested
record, or portion thereof, OFHEO may
elect under the circumstances of any
particular request not to apply the exemption to such requested record, or
portion thereof. The fact that the exemption is not applied by OFHEO to
any requested record, or portion thereof, has no precedential significance as
to the application or nonapplication of
the exemption to any other requested
record, or portion thereof, no matter
when the request is received.
(d) Any reasonably segregable portion of a record shall be provided to
any person properly requesting such
record after deletion of the portions

which are exempt under this subpart.
The amount of the information deleted
shall be indicated on the released portion of the record, unless including
that indication would harm an interest
protected by the exemption in paragraph (b) of this section pursuant to
which the deletion is made. If technically feasible, the amount of the information deleted shall be indicated at
the place in the record where the deletion is made.
(e) This section does not authorize
withholding of information or limit the
availability of records to the public,
except as specifically stated in this
section. This section is not authority
to withhold information from Congress.
[65 FR 55171, Sept. 13, 2000]

§ 1703.12

Publicly available records.

(a) The records described in this
paragraph are available for public inspection and copying, for a fee determined in accordance with subpart D of
this part, at OFHEO’s offices located at
1700 G Street, NW., Fourth Floor,
Washington, DC 20552. Records created
on or after November 1, 1996, and current indexes to all records described in
paragraphs (a)(1), (a)(2), (a)(3), and
(a)(4) of this section, including those
created before November 1, 1996, are
available
electronically
at
http://
www.ofheo.gov/docs/. The publicly available records include—
(1) Any final opinions issued by
OFHEO, as well as orders made in adjudication of cases as set forth in § 1703.9
of subpart B of this part;
(2) Any statements of policy and interpretation that have been adopted by
OFHEO and have not been published in
the FEDERAL REGISTER;
(3) Any OFHEO administrative staff
manuals and instructions to staff that
affect a member of the public, and that
are not exempt from disclosure under
the Freedom of Information Act;
(4) Copies of all records released pursuant to this subpart that OFHEO determines have become or are likely to
become the subject of subsequent requests for substantially the same
records; and
(5) Current indexes to the records described in this paragraph.
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(b) To the extent necessary to prevent an invasion of personal privacy,
the Director may delete identifying details from a record described in paragraph (a) of this section. In each case
of such deletion, the justification will
be clearly explained in writing and the
extent of such deletion indicated (at
the place in the record where the deletion is made if technically feasible),
unless including that indication would
harm an interest protected by the exemption in § 1703.11(b) pursuant to
which the deletion is made.
[65 FR 55172, Sept. 13, 2000. Redesignated and
amended at 65 FR 81327, Dec. 26, 2000]

§ 1703.13 Requests for records.
(a) Addressing requests. Requests for
records in the possession of OFHEO
shall be made in writing but may be
submitted by regular mail, electronic
mail, or facsimile. If the request is sent
by regular mail, the request shall be
addressed to FOIA Officer, Office of
Federal Housing Enterprise Oversight,
1700 G Street NW., Fourth Floor, Washington, DC 20552, with both the envelope and the letter marked ‘‘FOIA Request.’’ Electronic mail requests shall
be addressed to foia—office@ofheo.gov,
with ‘‘FOIA Request’’ in the subject
line. Requests submitted by fax shall
be sent to FOIA Officer at (202) 414–8917
and shall be clearly marked ‘‘FOIA Request.’’ All requests shall include the
requester’s name, address, and telephone number. An improperly addressed request will be deemed not to
have been received for purposes of the
20-day time period set forth in
§ 1703.17(a) of this subpart until it is received, or would have been received
with the exercise of due diligence, by
the FOIA Officer. Records requested in
conformance with this subpart that are
not exempt records may be obtained in
person, by regular mail, or by electronic mail, as specified in the request,
provided the records are readily reproducible in the requested form or format
with reasonable effort. Records to be
obtained in person will be available for
inspection or copying during business
hours on a regular business day in the
office of OFHEO.
(b) Description of records. Each request must reasonably describe the desired records in sufficient detail to en-

able OFHEO personnel to locate the
records with a reasonable amount of effort. A request for a specific category
of records will be regarded as fulfilling
this requirement if it enables responsive records to be identified by a technique or process that is not unreasonably burdensome or disruptive of
OFHEO operations.
(1) Whenever possible, a request
should include specific information
about each record sought, such as the
date, title or name, author, recipient,
and subject matter of the record.
(2) If the FOIA Officer determines
that a request does not reasonably describe the records sought, he or she
will either advise the requester what
additional information is needed to locate the record or otherwise state why
the request is insufficient. The FOIA
Officer will also extend to the requester an opportunity to confer with
OFHEO personnel with the objective of
reformulating the request in a manner
which will meet the requirements of
this section.
[63 FR 71005, Dec. 23, 1998, as amended at 65
FR 55172, Sept. 13, 2000. Redesignated and
amended at 65 FR 81327, Dec. 26, 2000]

§ 1703.14

Responses to requests.

(a) Response to initial request. The
FOIA Officer of OFHEO is authorized
to grant or deny any request for a
record and to determine appropriate
fees.
(b) Referral to another agency. When a
requester seeks records that originated
in another Federal Government agency, OFHEO will refer the request to the
other agency for response. If OFHEO
refers the request to another agency, it
will notify the requester of the referral. A request for any records classified
by some other agency will be referred
to that agency for response.
(c) Creating records. If a person seeks
information from OFHEO in a format
that does not currently exist, OFHEO
will make reasonable efforts to provide
the information in the format requested. OFHEO is not required to create a new record of information to satisfy a request.
(d) No responsive record. If no records
are responsive to the request, the FOIA
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Officer will so notify the requester in
writing.
[63 FR 71005, Dec. 23, 1998, as amended at 65
FR 55173, Sept. 13, 2000]

§ 1703.15 Form and content of responses.
(a) Form of notice granting a request.
After the FOIA Officer has granted a
request in whole or in part, the requester will be notified in writing. The
notice shall describe the manner in
which the record will be disclosed,
whether by providing a copy of the
record with the response or at a later
date, or by making a copy of the record
available to the requester for inspection at a reasonable time and place.
The procedure for such an inspection
may not unreasonably disrupt the operation of OFHEO. The response letter
will also inform the requester of any
fees to be charged in accordance with
the provisions of subpart D of this part.
(b) Form of notice denying a request.
When the FOIA Officer denies a request
in whole or in part, he or she will so
notify the requester in writing. The response will be signed by the FOIA Officer and will include—
(1) The name and title or position of
the person making the denial;
(2) An estimate of the volume of any
requested matter that is withheld, unless providing the estimate would harm
an interest protected by the exemption
in § 1703.11(b) pursuant to which the denial was made;
(3) A brief statement of the reason or
reasons for the denial, including the
FOIA exemption or exemptions which
the FOIA Officer has relied upon in denying the request; and
(4) A statement that the denial may
be appealed under § 1703.16 of this subpart and a description of the requirements of that section.
[63 FR 71005, Dec. 23, 1998, as amended at 65
FR 55173, Sept. 13, 2000. Redesignated and
amended at 65 FR 81327, Dec. 26, 2000]

§ 1703.16 Appeals of denials.
(a) Right of appeal. If a request, including a request for expedited processing, has been denied in whole or in
part, the requester may appeal the denial to: FOIA Appeals Officer, Office of
Federal Housing Enterprise Oversight,
1700 G Street, NW, Fourth Floor, Wash-

ington DC 20552. Electronic appeals
shall
be
submitted
to
foialappealsloffice@ofheo.gov
with
‘‘FOIA Appeal’’ in the subject line.
(b) Letter of appeal. The appeal must
be in writing and submitted within 30
days of receipt of the denial letter. The
appeal shall be submitted in the manner described in § 1703.13, except that it
shall be clearly marked ‘‘FOIA Appeal’’
instead of ‘‘FOIA Request.’’ An appeal
shall include a copy of the initial request, a copy of the letter denying the
request in whole or in part, and a
statement of the circumstances, reasons, or arguments advanced in support
of disclosure of the requested record.
An improperly addressed appeal shall
be deemed not to have been received
for the purposes of the 20-day time period set forth in § 1703.17(b) until it is
received, or would have been received
with the exercise of due diligence, by
the Appeals Officer.
(c) Action on appeal. The disposition
of an appeal will be in writing and will
constitute the final action of OFHEO
on a request. A decision affirming in
whole or in part the denial of a request
will include a brief statement of the
reason or reasons for affirmance, including each FOIA exemption relied
on. If the denial of a request is reversed
in whole or in part on appeal, the request will be processed promptly in accordance with the decision on appeal.
(d) Judicial review. If the denial of the
request for records is upheld in whole
or in part, or, if a determination on the
appeal has not been mailed at the end
of the 20-day period or the last extension thereof, the requester is deemed to
have exhausted his or her administrative remedies, giving rise to a right of
judicial review under 5 U.S.C. 552(a)(4).
However, a requester’s refusal of
OFHEO’s offer of an opportunity to
limit the scope of the request or arrange an alternate time frame for processing the request shall be considered
as a factor in determining whether
‘‘exceptional
circumstances’’
exist,
which permits a court in which a requester has sought judicial review, to
grant a stay to allow OFHEO to complete its review of the records.
[63 FR 71005, Dec. 23, 1998, as amended at 65
FR 55173, Sept. 13, 2000. Redesignated and
amended at 65 FR 81327, Dec. 26, 2000]
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§ 1703.17 Time limits.
(a) Initial request. Following receipt
of a request for records, the FOIA Officer will determine whether to comply
with the request and will notify the requester in writing of his or her determination within 20 days (excluding
Saturdays, Sundays, and legal holidays) after receipt of the request.
(b) Appeal. A written determination
on an appeal submitted in accordance
with § 1703.16 of this subpart will be
issued within 20 days (excluding Saturdays, Sundays, and legal holidays)
after receipt of the appeal. However,
determination of an appeal of a denial
of expedited processing will be issued
as expeditiously as practicable. When a
determination cannot be mailed within
the applicable time limit, the appeal
will nevertheless be processed. In such
case, upon the expiration of the time
limit, the requester will be informed of
the reason for the delay, of the date on
which a determination may be expected to be mailed, and of that person’s right to seek judicial review. The
requester may be asked to forego judicial review until determination of the
appeal.
(c) Extension of time limits. The time
limits specified in either paragraph (a)
or (b) of this section may be extended
in unusual circumstances after written
notice to the requester setting forth
the reasons for the extension and the
date on which a determination is expected to be made. If the date specified
for the extension is more than 10 days
after the initial time allowed for response, OFHEO will provide the requester an opportunity to limit the
scope of the request or arrange for an
alternate time frame for processing the
request. As used in this paragraph, unusual circumstances means that there is
a need to—
(1) Search for and collect the requested records from facilities that are
separate from the office processing the
request;
(2) Search for, collect, and appropriately examine a voluminous amount
of separate and distinct records which
are demanded in a single request; or
(3) Consult with another agency having a substantial interest in the determination of the request, or consult
with various offices within OFHEO

that have a substantial interest in the
records requested.
(d) Related requests. OFHEO may aggregate multiple requests involving
clearly related matters made by a single requester, or a group of requesters
acting in concert, if OFHEO reasonably
believes that such requests actually
constitute a single request that would
qualify as an ‘‘unusual circumstance.’’
(e) Expedited processing. (1) Upon a
demonstration of compelling need by
the requester, OFHEO will grant a request for expedited processing of a
FOIA request. If a request for expedited
processing is granted, OFHEO will give
the request priority and process it as
soon as practicable.
(2) To show a compelling need for expedited processing, the requester shall
provide a statement demonstrating
that:
(i) The failure to obtain the requested records could reasonably be expected to pose an imminent threat to
the life or physical safety of an individual; or
(ii) The requester’s main professional
occupation or activity is information
dissemination and there is a particular
urgency to inform the public of government activity involved in the request
beyond the public’s right to know
about government activity generally.
(3) The requester’s statement of compelling need must be certified to be
true and correct to the best of his or
her knowledge and belief and must explain in detail the basis for requesting
expedited processing. The formality of
the certification required to obtain expedited treatment may be waived by
OFHEO in its discretion.
(4) A requester seeking expedited
processing will be notified within ten
(10) working days of the receipt of the
request whether expedited processing
has been granted. If the request for expedited processing is denied, OFHEO
will act on any appeal expeditiously.
[65 FR 55173, Sept. 13, 2000. Redesignated and
amended at 65 FR 81327, Dec. 26, 2000]

§ 1703.18 Special procedures for business information.
(a) In general. Business information
provided to OFHEO by a business submitter shall not be disclosed pursuant
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to an FOIA request except in accordance with this section.
(b) Definitions. For the purpose of this
section, the following definitions shall
apply:
(1) Business information means trade
secrets or other commercial or financial information, provided to OFHEO
by a submitter, which arguably is protected
from
disclosure
under
§ 1703.11(b)(4), because disclosure could
reasonably be expected to cause substantial competitive harm.
(2) Business submitter means any person or entity which provides business
information, directly or indirectly, to
OFHEO and who has a proprietary interest in the information.
(c) Designation of business information.
Submitters of business information
should use good-faith efforts to designate, by appropriate markings, either
at the time of submission or at a reasonable time thereafter, those portions
of their submissions which they deem
to be protected under § 1703.11(b)(4).
Any such designation will expire 10
years after the records were submitted
to the Government, unless the submitter requests, and provides reasonable justification for, a designation period of longer duration.
(d) Predisclosure notification. (1) Except as is provided for in paragraph (i)
of this section, the FOIA Officer shall,
to the extent permitted by law, provide
a submitter with prompt written notice of an FOIA request or administrative appeal encompassing its business
information whenever required under
paragraph (e) of this section. Such notice shall either describe the exact nature of the business information requested or provide copies of the records
or portions thereof containing the business information.
(2) Whenever the FOIA Officer provides a business submitter with the notice set forth in paragraph (e)(1) of this
section, the FOIA Officer shall notify
the requester that the request includes
information that may arguably be exempt
from
disclosure
under
§ 1703.11(b)(4) and that the person or entity who submitted the information to
OFHEO has been given the opportunity
to comment on the proposed disclosure
of information.

(e) When notice is required. OFHEO
shall provide a business submitter with
notice of a request whenever—
(1) The business submitter has in
good faith designated the information
as business information deemed protected
from
disclosure
under
§ 1703.11(b)(4); or
(2) OFHEO has reason to believe that
the request seeks business information
the disclosure of which may result in
substantial commercial or financial injury to the business submitter.
(f) Opportunity to object to disclosure.
Through the notice described in paragraph (d) of this section, OFHEO shall,
to the extent permitted by law, afford
a business submitter at least 10 days
(excluding Saturdays, Sundays, and
legal holidays) within which it can provide OFHEO with a detailed written
statement of any objection to disclosure. Such statement shall demonstrate why the information is contended to be a trade secret or commercial or financial information that is
privileged or confidential and why disclosure would cause competitive harm.
Whenever possible, the business submitter’s
claim
of
confidentiality
should be supported by a statement or
certification by an officer or authorized representative of the business submitter. Information provided by a submitter pursuant to this paragraph may
itself be subject to disclosure under the
FOIA.
(g) Notice of intent to disclose. (1) The
FOIA Officer shall consider carefully a
business submitter’s objections and
specific grounds for nondisclosure prior
to determining whether to disclose
business information. Whenever the
FOIA Officer decides to disclose business information over the objection of
a business submitter, the FOIA Officer
shall forward to the business submitter
a written notice at least 10 days (excluding Saturdays, Sundays, and legal
holidays) before the date of disclosure
containing—
(i) A statement of the reasons for
which the business submitter’s disclosure objections were not sustained,
(ii) A description of the business information to be disclosed, and
(iii) A specified disclosure date.
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(2) Such notice of intent to disclose
likewise shall be forwarded to the requester at least 10 days (excluding Saturdays, Sundays, and legal holidays)
prior to the specified disclosure date.
(h) Notice of FOIA lawsuit. Whenever a
requester brings suit seeking to compel
disclosure of business information, the
FOIA Officer shall promptly notify the
business submitter of such action.
(i) Exceptions to predisclosure notification. The requirements of this section
shall not apply if—
(1) The FOIA Officer determines that
the information should not be disclosed;
(2) The information lawfully has been
published or has been officially made
available to the public;
(3) Disclosure of the information is
required by law (other than the Freedom of Information Act ); or
(4) The designation made by the submitter in accordance with paragraph
(c) of this section appears obviously
frivolous; except that, in such a case,
the FOIA Officer will provide the submitter with written notice of any final
decision to disclose business information within a reasonable number of
days prior to a specified disclosure
date.
[63 FR 71005, Dec. 23, 1998, as amended at 65
FR 55173, Sept. 13, 2000. Redesignated and
amended at 65 FR 81327, Dec. 26, 2000]

Subpart D—Fees for Provision of
Information
§ 1703.21 Definitions.
For the purpose of this subpart, the
following definitions shall apply:
(a) Commercial use request means a request for information that is from, or
on behalf of, a requester seeking information for a use or purpose that furthers the commercial, trade, or profit
interests of the requester or the person
on whose behalf the request is being
made. To determine whether a request
is properly classified as a commercial
use request, OFHEO shall determine
the purpose for which the requested
records shall be used. If OFHEO has
reasonable cause to doubt the purpose
specified in the request for which a requester will use the records sought, or
where the purpose is not clear from the
request itself, OFHEO shall seek addi-

tional clarification before assigning
the request to a specified category.
(b) Direct costs means the expenditures actually incurred by OFHEO in
searching for and reproducing records
to respond to a request for information. In the case of a commercial use
request, the term also means those expenditures OFHEO actually incurs in
reviewing records to respond to the request. The direct costs shall include
the cost of the time of the employee
performing the work, determined in accordance with § 1703.22(b)(1)(i), the cost
of any computer searches, determined
in accordance with § 1703.22(b)(1)(ii),
and the cost of operating duplication
equipment. Not included in direct costs
are overhead expenses such as costs of
space, and heating or lighting the facility in which the records are stored. Direct costs also include the costs incurred by OFHEO for any contract
services that may be needed to respond
to a request.
(c) Educational institution means a
preschool, a public or private elementary or secondary school, an institution of undergraduate higher education, an institution of graduate higher education, an institution of professional education, and an institution of
vocational education, which operates a
program or programs of scholarly research.
(d) Noncommercial scientific institution
refers to an institution that is not operated on a commercial, trade, or profit basis and which is operated solely for
the purpose of conducting scientific research, the results of which are not intended to promote any particular product or industry.
(e) Representative of the news media
means any person actively gathering
news for an entity that is organized
and operated to publish or broadcast
news to the public. The term ‘‘news’’
means information that is about current events or that would be of current
interest to the public. Examples of
news media entities include television
or radio stations broadcasting to the
public at large and publishers of periodicals (but only in those instances in
which the periodicals can qualify as
disseminators of ‘‘news’’) who make
their products available for purchase or
subscription by the general public.
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These examples are not intended to be
all-inclusive. As traditional methods of
news delivery evolve, e.g., electronic
dissemination of newspapers through
telecommunication services, such alternative media, would be included in
this category. ‘‘Freelance’’ journalists
may be regarded as working for a news
organization if they can demonstrate a
solid basis for expecting publication
through that organization even though
they are not actually employed by the
organization. A publication contract
would be the clearest proof that a journalist is working for a news organization, but OFHEO may look to the requester’s past publication record to determine whether a journalist is working for a news organization.
(f) Reproduce and reproduction means
the process of making a copy of a
record necessary to respond to a request for information. Such copies take
the form of paper copy, microfilm,
audio-visual materials, or machinereadable documentation, e.g., magnetic
tape or disk. The copy provided shall
be in the form or format requested,
provided the record is readily reproducible in that form or format with reasonable effort, and shall be in a form
reasonably usable by the requesters.
(g) Review means the process of examining records located in response to
a request for information to determine
whether any portion of any record located is permitted to be withheld. It
also includes processing any records for
disclosure, e.g., doing all that is necessary to prepare the records for release. The term ‘‘review’’ does not include the time spent resolving general
legal or policy issues regarding the application of exemptions. OFHEO shall
only charge fees for reviewing records
in response to a commercial use request.
(h) The term search includes all time
spent looking for material that is responsive to a request for information,
including page-by-page or line-by-line
identification
of
material
within
records. The term ‘‘search’’ includes
the extraction of information from a
computer using existing programming.
Searching for materials shall be done
in the most efficient and least expensive manner so as to minimize the
costs of OFHEO and the requester. For

example, a line-by-line search for responsive material should not be performed when merely reproducing an entire document would be less expensive
and the faster method of complying
with the request for information. A
‘‘search’’ for material that is responsive to a request should be distinguished from a ‘‘review’’ of material to
determine whether the material is exempt from disclosure.
[63 FR 71005, Dec. 23, 1998, as amended at 65
FR 55174, Sept. 13, 2000. Redesignated and
amended at 65 FR 81327, Dec. 26, 2000]

§ 1703.22

Fees to be charged—general.

(a) Generally, the fees charged for requests for records pursuant to the
Freedom of Information Act will cover
the full allowable direct costs of
searching for, reproducing, and reviewing records that are responsive to a request for information. Fees will be assessed according to the schedule contained in paragraph (b) of this section
and the category of requesters described in § 1703.23 of this subpart for
services rendered by OFHEO staff in responding to, and processing requests
for, records under this part. Fees assessed shall be paid by check or money
order payable to the Office of Federal
Housing Enterprise Oversight.
(b) Types of charges. The types of
charges that may be assessed in connection with the production of records
in response to a FOIA request are as
follows:
(1) Searches. (i) Manual searches for
records. OFHEO will charge for actual
search time, billed in 15-minute segments, at a rate determined by whether the employee performing the work is
classified as clerical, professional, or
executive. The hourly fee for each classification is based on the average of the
actual compensation (salary and benefits) of employees in the classification
and is adjusted periodically to reflect
significant changes in the average
compensation of the class. The ‘‘executive’’ classification includes the senior
management of OFHEO, i.e. Director,
Deputy Director, Associate Directors
and Deputy Associate Directors. The
‘‘clerical’’ classification includes employees performing primarily secretarial, clerical, or ministerial tasks.
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The ‘‘professional’’ classification includes all positions not classified as
‘‘executive’’ or ‘‘clerical.’’ A current
fee schedule is available on electronically at http://www.ofheo.gov/docs/ or by
regular mail.
(ii) Computer searches for records. Requesters will be charged at the actual
direct costs of conducting a search
using existing programming. These direct costs will include the cost of operating the computer equipment for that
portion of operating time that is directly attributable to searching for
records and the cost of the time of the
employee performing the work, determined as described in paragraph
(b)(1)(i) of this section. A charge will
also be made for any substantial
amounts of special supplies or materials used to contain, present, or make
available the output of computers,
based upon the prevailing levels of
costs to OFHEO for the type and
amount of such supplies of materials
that are used. Nothing in this paragraph shall be construed to entitle any
person or entity, as of right, to any
services in connection with computerized records, other than services to
which such person or entity may be entitled under the provisions of this subpart.
(iii) Unproductive searches. OFHEO
may charge search fees even if no
records are found that are responsive
to the request or if the records found
are exempt from disclosure.
(2) Reproduction. Records will be
photocopied at a rate of $.15 per page.
For copies prepared by computer, such
as tapes or printouts, the requester
will be charged the actual cost, including operator time, of production of the
tape or printout. For other methods of
reproduction, the actual direct costs of
reproducing the record(s) will be
charged.
(3) Review. Only requesters who are
seeking records for commercial use
may be charged for time spent reviewing records to determine whether they
are exempt from mandatory disclosure.
Charges may be assessed only for initial review, i.e., the review undertaken
the first time OFHEO analyzes the applicability of a specific exemption to a
particular record or portion of a
record. Records or portions of records

withheld in full under an exemption
that is subsequently determined not to
apply may be reviewed again to determine the applicability of other exemptions not previously considered. The
costs for such a review are properly assessable.
(4) Other services and materials. Where
OFHEO elects, as a matter of administrative discretion, to comply with a request for a special service or materials,
such as certifying that records are true
copies or sending records by special
methods, the actual direct costs of providing the service or materials will be
charged.
[65 FR 55174, Sept. 13, 2000. Redesignated and
amended at 65 FR 81327, Dec. 26, 2000]

§ 1703.23 Fees to be charged—categories of requesters.
(a) Fees for various requester categories.
Paragraphs (b) through (e) of this section state, for each category of requester, the types of fees generally
charged by OFHEO. However, for each
of these categories, the fees may be
limited, waived or reduced in accordance with the provisions set forth in
paragraph (c) of § 1703.24. If OFHEO has
reasonable cause to doubt the purpose
specified in the request for which a requester will use the records sought, or
where the purpose is not clear from the
request itself, OFHEO will seek clarification before assigning the request a
specific category.
(b) Commercial use requester. OFHEO
shall charge fees for records requested
by persons or entities making a commercial use request in an amount that
equals the full direct costs for searching for, reviewing for release, and reproducing the records sought. Commercial use requesters are not entitled to 2
hours of free search time nor 100 free
pages of reproduction of records. In accordance with § 1703.22, commercial use
requesters may be charged the costs of
searching for and reviewing records
even if there is ultimately no disclosure of records.
(c) Educational and noncommercial scientific institutions. OFHEO shall charge
fees for records requested by, or on behalf of, educational institutions and
noncommercial scientific institutions
in an amount which equals the cost of
reproducing the records responsive to
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the request, excluding the cost of reproducing the first 100 pages. No search
fee shall be charged with respect to requests by educational and noncommercial scientific institutions. For a request to be included in this category,
requesters must show that the request
being made is authorized by and under
the auspices of a qualifying institution,
and that the records are not sought for
commercial use but are sought in furtherance of scholarly research (if the
request is from an educational institution) or scientific research (if the request is from a noncommercial scientific institution).
(d) News media. OFHEO shall charge
fees for records requested by representatives of the news media in an amount
which equals the cost of reproducing
the records responsive to the request,
excluding the costs of reproducing the
first 100 pages. No search fee shall be
charged with respect to requests by
representatives of the news media. For
a request to be included in this category, the requester must qualify as a
representative of the news media and
the request must not be made for a
commercial use. A request for records
supporting the news dissemination
function of the requester shall not be
considered to be a request that is for
commercial use.
(e) All other requesters. OFHEO shall
charge fees for records requested by
persons or entities that are not classified in any of the categories listed in
paragraphs (b), (c), or (d) of this section
in an amount that equals the full reasonable direct cost of searching for and
reproducing records that are responsive
to the request, excluding the first 2
hours of search time and the cost of reproducing the first 100 pages of records.
In accordance with § 1703.22, requesters
in this category may be charged the
cost of searching for records even if
there is ultimately no disclosure of
records, excluding the first 2 hours of
search time.
(f) For purposes of the exceptions
contained in this section on assessment
of fees, the word ‘‘pages’’ refers to
paper copies of 81⁄2 × 11 or 11 × 14. Thus,
requesters are not entitled to 100
microfiche or 100 computer disks, for
example. A microfiche containing the
equivalent of 100 pages or a computer

disk containing the equivalent of 100
pages of computer printout meets the
terms of the exception.
(g) For purposes of paragraph (e) of
this section, the term ‘‘search time’’
has as its basis, manual search. To
apply this term to searches made by
computer, OFHEO will determine the
hourly cost of operating the computer
equipment and the operator’s time determined as described in paragraph
(b)(1)(i) of § 1703.22. When the cost of
the search (including the operator’s
time and the cost of operating the computer equipment to process a request)
equals the equivalent dollar amount of
two hours of the time of the person
performing the work, i.e., the operator,
OFHEO will begin assessing charges for
the computer.
[63 FR 71005, Dec. 23, 1998, as amended at 65
FR 55174, Sept. 13, 2000. Redesignated and
amended at 65 FR 81327, Dec. 26, 2000]

§ 1703.24 Limitations on charging fees.
(a) In general. Except for requesters
seeking records for a commercial use
as described in paragraph (b) of
§ 1703.23, OFHEO will provide, without
charge, the first 100 pages of duplication and the first 2 hours of search
time, or their cost equivalent.
(b) No fee charged. OFHEO will not
charge fees to any requester, including
commercial use requesters, if the cost
of collecting a fee would be equal to or
greater than the fee itself. The elements to be considered in determining
the ‘‘cost of collecting a fee’’ are the
administrative costs of receiving and
recording a requester’s remittance and
of processing the fee.
(c) Waiver or reduction of fees. OFHEO
may grant a waiver or reduction of fees
if OFHEO determines that the disclosure of the information is in the public
interest because it is likely to contribute significantly to public understanding of the operations or activities
of the Federal Government, and the
disclosure of the information is not primarily in the commercial interest of
the requester. Requests for a waiver or
reduction of fees will be considered on
a case-by-case basis.
(1) The following factors will be considered by OFHEO in determining
whether a waiver or reduction of fees is
in the public interest:
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(i) The subject of the request: Whether
the subject of the requested records concerns ‘‘the operations or activities of the
Government.’’ The subject matter of the
requested records, in the context of the
request, must specifically concern
identifiable operations or activities of
the Federal Government with a connection that is direct and clear, not remote or attenuated. Furthermore, the
records must be sought for their informative value with respect to those
Government operations or activities; a
request for access to records for their
intrinsic informational content alone
will not satisfy this threshold consideration.
(ii) The informative value of the information to be disclosed: Whether the disclosure is ‘‘likely to contribute’’ to an understanding of Government operations or
activities. The disclosable portions of
the requested records must be meaningfully informative on specific Government operations or activities in
order to hold potential for contributing
to increased public understanding of
those operations and activities. The
disclosure of information that is already in the public domain, in either a
duplicative or substantially identical
form, would not be likely to contribute
to such understanding, as nothing new
would be added to the public record.
(iii) The contribution to an understanding of the subject by the general
public: Whether disclosure of the requested information will contribute to the
‘‘public understanding.’’ The disclosure
must contribute to the understanding
of the public at large, as opposed to the
individual understanding of the requester or a narrow segment of interested persons. A requester’s identity
and qualifications, e.g., expertise in the
subject area and ability and intention
to convey information to the general
public, will be considered.
(iv) The significance of the contribution
in public understanding: Whether the disclosure is likely to ‘‘significantly enhance’’ the public understanding of Government operations or activities. The
public’s understanding of the subject
matter in question, as compared to the
level of public understanding existing
prior to the disclosure, must be likely
to be enhanced by the disclosure to a
significant extent. The FOIA Officer

shall not make a separate value judgment as to whether information, even
though it in fact would contribute significantly to public understanding of
the operations or activities of the Government, is ‘‘important’’ enough to be
made public.
(2) In order to determine whether the
second fee waiver requirement is met,
i.e., that disclosure of the requested information is not primarily in the commercial interest of the requester,
OFHEO shall consider the following
two factors in sequence:
(i) The existence and magnitude of a
commercial interest: Whether the requester, or any person on whose behalf
the requester may be acting, has a commercial interest that would be furthered
by the requested disclosure. In assessing
the magnitude of identified commercial interests, consideration will be
given to the effect that the information disclosed would have on those
commercial interests, as well as to the
extent to which FOIA disclosures serve
those interests overall. Requesters
shall be given a reasonable opportunity
in the administrative process to provide information bearing upon this
consideration.
(ii) The primary interest in disclosure:
Whether the magnitude of the identified
commercial interest of the requester is sufficiently large in comparison with the
public interest in disclosure, that disclosure is ‘‘primarily in the commercial interest of the requester.’’ A fee waiver or reduction is warranted only where, once
the ‘‘public interest’’ standard set out
in paragraph (c)(1) of this section is
satisfied, that public interest can fairly
be regarded as greater in magnitude
than that of the requester’s commercial interest in disclosure. OFHEO will
ordinarily presume that, where a news
media requester has satisfied the public interest standard, the public interest will be serviced primarily by disclosure to that requester. Disclosure to
requesters who compile and market
Federal Government information for
direct economic return will not be presumed to primarily serve the ‘‘public
interest.’’
(3) Where only a portion of the requested record satisfies the requirements for a waiver or reduction of fees
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under this paragraph, a waiver or reduction shall be granted only as to
that portion.
(4) A request for a waiver or reduction of fees must accompany the request for disclosure of records and
should include—
(i) A clear statement of the requester’s interest in the records;
(ii) The proposed use of the records
and whether the requester will derive
income or other benefit from such use;
(iii) A statement of how the public
will benefit from release of the requested records; and
(iv) If specialized use of the documents is contemplated, a statement of
the requester’s qualifications that are
relevant to the specialized use.
(5) A requester may appeal the denial
of a request for a waiver or reduction
of fees in accordance with the provisions of § 1703.16.
[63 FR 71005, Dec. 23, 1998. Redesignated and
amended at 65 FR 81327, Dec. 26, 2000]

§ 1703.25 Miscellaneous fee provisions.
(a) Notice of anticipated fees in excess
of $25.00. Where OFHEO determines or
estimates that the fees chargeable will
amount to more than $25.00, OFHEO
shall promptly notify the requester of
the actual or estimated amount of fees
or such portion thereof that can be
readily estimated, unless the requester
has indicated his or her willingness to
pay fees as high as those anticipated.
Where a requester has been notified
that the actual or estimated fees may
exceed $25.00, the request will be
deemed not to have been received until
the requester has agreed to pay the anticipated total fee. A notice to the requester pursuant to this paragraph will
include the opportunity to confer with
OFHEO personnel in order to reformulate the request to meet the requester’s
needs at a lower cost.
(b) Aggregating requests. A requester
may not file multiple requests at the
same time, each seeking portions of a
record or records, solely in order to
avoid the payment of fees. When
OFHEO reasonably believes that a requester, or a group of requesters acting
in concert, is attempting to break a request into a series of requests for the
purpose of evading the assessment of
fees, OFHEO may aggregate such re-

quests and charge accordingly. One element to be considered in determining
whether a belief would be reasonable is
the time period over which the requests have occurred. OFHEO will presume that multiple requests of this
type made within a 30-day period have
been made in order to evade fees.
Where requests are separated by a
longer period, OFHEO shall aggregate
them only where there exists a solid
basis for determining that such aggregation is warranted, e.g., where the requests involve clearly related matters.
Multiple requests regarding unrelated
matters will not be aggregated.
(c) Advance payment of fees. (1)
OFHEO does not require an advance
payment before work is commenced or
continued, unless—
(i) OFHEO estimates or determines
that the fees are likely to exceed
$250.00. If it appears that the fees will
exceed $250.00, OFHEO will notify the
requester of the likely cost and obtain
satisfactory assurance of full payment
where the requester has a history of
prompt payment of FOIA fees. In the
case of requesters with no history of
payment, OFHEO may require an advance payment of fees in an amount up
to the full estimated charge that will
be incurred; or
(ii) The requester has previously
failed to pay a fee in a timely fashion,
i.e., within 30 days of the date of a billing. In such cases, OFHEO may require
the requester to pay the full amount
owed plus any applicable interest, as
provided in paragraph (d) of this section, or demonstrate that the fee owed
has been paid, prior to processing any
further record request. Under these circumstances, OFHEO may require the
requester to make an advance payment
of the full amount of the fees anticipated before processing a new request
or finishing processing of a pending request from that requester.
(2) A request for an advance deposit
shall include an offer to the requester
to confer with identified OFHEO personnel to attempt to reformulate the
request in a manner which will meet
the needs of the requester at a lower
cost.
(3) When OFHEO requests an advance
payment of fees, the administrative
time limits described in 5 U.S.C.
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552(a)(6) begin only after OFHEO has
received the advance payment.
(d) Interest. OFHEO may assess interest charges on an unpaid bill starting
on the 31st day following the day on
which the bill was sent. Once a fee payment has been received by OFHEO,
even if not processed, the accrual of interest shall be stayed. Interest charges
shall be assessed at the rate prescribed
in 31 U.S.C. 3717 and shall accrue from
the date of the billing.

Subpart E—Testimony and Production of Documents in Legal
Proceedings in Which OFHEO
Is Not a Named Party
§ 1703.31

General purposes.

The purposes of this subpart are to
maintain the confidentiality of official
documents and information of OFHEO,
conserve the time of employees for
their official duties, maintain the impartial position of OFHEO in litigation
in which OFHEO is not a named party,
and enable the Director to determine
when to authorize testimony and to
produce documents in legal proceedings in which OFHEO is not a
named party. This subpart sets forth
the procedures to be followed with respect to testimony concerning official
matters and production of official documents of OFHEO in legal proceedings
in which OFHEO is not a named party.
This subpart in no way affects the
rights and procedures governing public
access to official documents pursuant
to the FOIA or the Privacy Act.
§ 1703.32

Definitions.

For the purpose of this subpart:
(a) Court means any entity conducting a legal proceeding.
(b) Demand means any order, subpoena, or other legal process for testimony or documents.
(c) Legal proceeding means any administrative, civil, or criminal proceeding, including a discovery proceeding therein, before a court of law,
administrative board or commission,
hearing officer, or other body in which
OFHEO is not a named party or in
which OFHEO has not instituted the
administrative investigation or administrative hearing.

(d) OFHEO Counsel means the General Counsel or his or her designee, a
Department of Justice attorney, or
counsel authorized by OFHEO to act on
behalf of OFHEO or an employee.
§ 1703.33 General policy.
It is the policy of OFHEO that in any
legal proceeding in which OFHEO is
not a named party, no employee shall,
in response to a demand, produce any
documents contained in the files of
OFHEO, or disclose any information relating to, or based upon, documents
contained in the files of OFHEO, or disclose or produce any documents acquired as part of the performance of
that employee’s official duties or because of that employee’s official status. Under appropriate circumstances,
the Director may grant exceptions in
writing to this policy when the Director determines that the testimony of
employees or disclosure of official documents would be in the best interest of
OFHEO or in the public interest. Prior
to any authorized testimony or release
of official documents, the requesting
party shall obtain a protective order
from the court before which the action
is pending to preserve the confidentiality of the testimony or documents
subsequently produced. The protective
order shall be in a form satisfactory to
OFHEO.
§ 1703.34 Request for testimony or production of documents.
(a) No employee shall give testimony
concerning official matters or produce
any official documents in any legal
proceeding to which OFHEO is not a
named party without the prior written
authorization of the Director.
(b) If testimony by an employee concerning official matters or the production of official documents is desired,
the requesting party, or his or her attorney, shall submit a letter to the Director setting forth the title of the
case, the forum, the requesting party’s
interest in the case, a summary of the
issues in the litigation, the reasons for
the request, and a showing that the desired testimony, documents, or information are not reasonably available
from any other source. If an appearance or testimony is requested, the letter shall also set forth the intended use
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of the testimony, a general summary of
the scope of the testimony requested,
and a showing that no document could
be provided and used in lieu of the testimony or other appearance requested.
(c) The General Counsel is authorized
to consult with the requesting party or
his or her attorney to refine and limit
the request so that compliance is less
burdensome, or obtain information
necessary to make the determination
described in § 1703.33 of this subpart.
Failure of the requesting party, or his
or her attorney, to cooperate in good
faith with the General Counsel to enable the Director to make an informed
determination under this subpart may
serve as the basis for a determination
not to comply with the request.
[63 FR 71005, Dec. 23, 1998. Redesignated and
amended at 65 FR 81327, Dec. 26, 2000]

§ 1703.35 Scope of permissible testimony.
(a) The scope of permissible testimony by an employee is limited to that
set forth in the written authorization
granted that employee by the Director.
(b) Employees are not authorized to
give opinion testimony, except as authorized by the Director. OFHEO, as
the regulatory agency charged with the
responsibility of examining, supervising, and regulating the financial
safety and soundness and capital adequacy of the Enterprises under the
Federal Housing Enterprises Financial
Safety and Soundness Act of 1992, 12
U.S.C. 4501 et seq., relies on the ability
of its employees to gather full and
complete information in order to carry
out its statutory responsibilities. The
use of employees to give opinion testimony would hamper OFHEO’s ability
to carry out its statutory responsibilities and would cause a serious administrative burden on OFHEO’s staff.
§ 1703.36 Manner in which testimony
is given.
(a) Authorized testimony of employees ordinarily will be made available
only through depositions or written interrogatories.
(b) Where, in response to a request,
the Director determines that circumstances warrant authorizing testimony by an employee, the requesting
party shall cause a subpoena to be

served on the employee in accordance
with applicable Federal or State rules
of procedure, with a copy of the subpoena sent by registered or certified
mail to the General Counsel.
(c) Normally, authorized depositions
will be taken at OFHEO’s office, at a
time arranged with the employee that
is reasonably fixed to avoid substantial
interference with the performance of
the employee’s duties.
(d) Upon completion of the deposition
of an employee, a copy of the transcript of the testimony shall be furnished, at the expense of the party requesting the deposition, to the General
Counsel for OFHEO’s files.
§ 1703.37 Manner in which documents
will be produced.
(a) An employee’s authorization to
produce official documents is limited
to the authority granted that employee
by the Director.
(b) Certified or authenticated copies
of official OFHEO documents authorized by the Director to be released
under this subpart will be provided
upon request.
§ 1703.38 Fees.
Unless waived or reduced, the following fees shall be charged for documents produced by OFHEO in connection with requests subject to this subpart:
(a) Searches for documents. OFHEO
will charge for the actual search time
of the employee performing the work,
billed in 15-minute segments, as described in § 1703.22(b)(1)(i).
(b) Copying of documents. The standard copying charge for documents in
paper copy is $.15 per page. When responsive information is provided in a
format other than paper copy, such as
in the form of computer tapes and
disks, OFHEO will assess the direct
costs of the tape, disk, or whatever medium is used to produce the information, as well as any related reproduction costs. Normally, only one copy
will be provided. Additional copies will
be provided only upon a showing of
demonstrated need.
(c) Certification or authentication of
documents. OFHEO will charge $3.00 for
each certification or authentication of
documents.
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(d) Computer searches. Services of personnel in the nature of a computer
search shall be charged at rates prescribed in paragraph (a) of this section.
A charge shall be made for the computer time involved, based upon the
prevailing level of costs to OFHEO and
upon the particular types of computer
and associated equipment and the
amount of time that such equipment is
utilized. A charge shall also be made
for any substantial amount of special
supplies or documents used to contain,
present, or make available the output
of computers, based upon prevailing
levels of costs to OFHEO and upon the
type and amount of such supplies or
documents that are used.
(e) Other costs. When other services
and documents not specifically identified in this section are requested and
provided, their actual cost to OFHEO
shall be charged.
(f) Payments of fees. A bill will be forwarded to the requesting party upon
completion of the production. Payment
shall be made by check or money order
payable to the Office of Federal Housing Enterprise Oversight.
[63 FR 71005, Dec. 23, 1998, as amended at 65
FR 55175, Sept. 13, 2000. Redesignated and
amended at 65 FR 81327, Dec. 26, 2000]

§ 1703.39 Responses to demands served
on employees.
(a) Advice by employee served. Any employee who is served with a demand in
a legal proceeding requiring his or her
personal attendance as a witness or requiring the production of documents or
information in any proceeding, shall
immediately notify the General Counsel of such service, of the testimony
and documents described in the demand, and of all relevant facts which
may be of assistance to the General
Counsel in determining whether the individual in question should be authorized to testify or the documents requested should be made available.
(b) When authorization to testify or
to produce documents has not been
granted by the Director, OFHEO Counsel shall provide the party issuing the
demand or the court with a copy of the
regulations contained in this subpart
and shall inform the party issuing the
demand or the court that the employee
upon whom the demand has been made

is prohibited from testifying or producing documents without the prior
approval of the Director.
(c) Appearance by employee served. Unless OFHEO has authorized disclosure
of the information requested, any employee who has OFHEO information
that may not be disclosed and who is
required to respond to a subpoena or
other legal process, shall attend at the
time and place required and respectfully decline to disclose or to give any
testimony with respect to the information, basing such refusal upon the provisions of this subpart. If the court
nevertheless orders the disclosure of
the information or the giving of testimony irrespective of instructions from
the Director not to produce the documents or disclose the information
sought, the employee upon whom the
demand has been made shall continue
to decline respectfully to disclose the
information and shall report promptly
the facts to OFHEO for such action as
OFHEO may deem appropriate.
(d) A determination under this subpart to comply or not to comply with
any demand shall not constitute an assertion or waiver of privilege, lack of
relevance, technical deficiencies, or
any other ground for noncompliance.
OFHEO reserves the right to oppose
any demand on any legal ground independent of its determination under this
subpart.
§ 1703.40 Responses to demands served
on nonemployees.
(a) OFHEO reports of examinations,
or any documents related thereto, are
the property of OFHEO and are not to
be disclosed to any person without the
Director’s prior written consent.
(b) If any person who has possession
of an OFHEO report of examination, or
any documents related thereto, is
served with a demand in a legal proceeding directing that person to
produce such OFHEO documents or to
testify with respect thereto, such person shall immediately notify the General Counsel of such service, of the testimony and described documents in the
demand, and of all relevant facts. Such
person shall also object to the production of such documents or information
contained therein on the basis that the
documents are the property of OFHEO
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and cannot be released without
OFHEO’s consent and that their production must be sought from OFHEO
following the procedures set forth in
§ 1703.33, paragraphs (b) and (c) of
§ 1703.34, and paragraph (b) of § 1703.37 of
this subpart.
[63 FR 71005, Dec. 23, 1998. Redesignated and
amended at 65 FR 81328, Dec. 26, 2000]

Subpart F—Rules and Procedures
for Service Upon OFHEO
§ 1703.51

Service of process.

(a) Except as otherwise provided by
OFHEO regulations, the Federal Rules
of Civil Procedure, or order of a court
with jurisdiction over OFHEO, any
legal process upon OFHEO, including a
legal process served on OFHEO demanding access to its records under the
FOIA, shall be duly issued and served
upon the General Counsel and any
OFHEO personnel named in the caption
of the documents.
(b) Service of process upon the General Counsel may be effected by personally delivering a copy of the documents
to the General Counsel or by sending a
copy of the documents to the General
Counsel by registered or certified mail,
postage prepaid, to the Office of Federal Housing Enterprise Oversight, 1700
G Street, NW., Fourth Floor, Washington, DC 20552.

PART 1704—DEBT COLLECTION

1704.25 Voluntary repayment agreements as
alternative to salary offset where
OFHEO is the creditor agency.
1704.26 Special review where OFHEO is creditor agency.
1704.27 Notice of salary offset where OFHEO
is the paying agency.
1704.28 Procedures for salary offset where
OFHEO is the paying agency.
1704.29 Coordinating salary offset with
other agencies.
1704.30 Interest, penalties, and administrative costs.
1704.31 Refunds.
1704.32 Request from a creditor agency for
the services of a hearing official.
1704.33 Non-waiver of rights by payment.
1704.34–1704.39 [Reserved]

Subpart C—Administrative Offset
1704.40 Authority and scope.
1704.41 Administrative offset prior to completion of procedures.
1704.42 Procedures.
1704.43 Interest.
1704.44 Refunds.
1704.45 Requests for administrative offset to
other Federal agencies.
1704.46 Requests for administrative offset
from other Federal agencies.
1704.47 Administrative
offset
against
amounts payable from Civil Service Retirement and Disability Fund.
1704.48—1704.49 [Reserved]

Subpart D—Tax Refund Offset
1704.50
1704.51
1704.52

Authority and scope.
Definitions.
Procedures.

AUTHORITY: 5 U.S.C. 5514; 26 U.S.C. 6402(d);
31 U.S.C. 3701–3720A.
SOURCE: 64 FR 34969, June 30, 1999, unless
otherwise noted. Redesignated at 65 FR 81328,
Dec. 26, 2000.

Subpart A—General
Sec.
1704.1 Authority and scope.
1704.2 Definitions.
1704.3 Collection of debts and referrals to
the Department of the Treasury.
1704.4—1704.19 [Reserved]

Subpart B—Salary Offset
1704.20 Authority and scope.
1704.21 Notice requirements before salary
offset where OFHEO is the creditor agency.
1704.22 Review of OFHEO records related to
the debt.
1704.23 Opportunity for a hearing where
OFHEO is the creditor agency.
1704.24 Certification where OFHEO is the
creditor agency.

Subpart A—General
§ 1704.1 Authority and scope.
(a) Authority. The Office of Federal
Housing Enterprise Oversight (OFHEO)
issues this part 1704 under the authority of 5 U.S.C. 5514 and 31 U.S.C.
3701&ndash;3720A, and in conformity
with the FCCS at 4 CFR chapter II; the
regulations on salary offset issued by
the Office of Personnel Management at
5 CFR part 550, subpart K; and the regulations on tax refund offset issued by
the Internal Revenue Service at 26 CFR
301.6402&ndash;6.
(b) Scope. (1) This part 1704 applies to
debts that are owed to the Federal
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Government by Federal employees,
other persons, organizations, or entities that are indebted to OFHEO, and
by Federal employees of OFHEO who
are indebted to other agencies, except
for those debts listed in paragraph
(b)(2) of this section.
(2) Subparts B and C of this part 1704
do not apply to:
(i) Debts or claims arising under the
Internal Revenue Code (26 U.S.C. 1 et
seq.) or the tariff laws of the United
States;
(ii) Any case to which the Contract
Disputes Act (41 U.S.C. 601 et seq.) applies;
(iii) Any case where collection of a
debt is explicitly provided for or provided by another statute, e.g. travel advances under 5 U.S.C. 5705 and employee training expenses under 5 U.S.C.
4108, or, as provided for by title 11 of
the United States Code, when the
claims involve bankruptcy;
(iv) Any debt based in whole or in
part on conduct in violation of the
antitrust laws or involving fraud, the
presentation of a false claim, or misrepresentation on the part of the debtor or any party having an interest in
the claim, unless the Department of
Justice authorizes OFHEO to handle
the collection;
(v) Claims between agencies; or
(vi) A claim that has been outstanding for more than 10 years after
the creditor agency’s right to collect
the debt first accrued, unless facts material to the Federal Government’s
right to collect were not known and
could not reasonably have been known
by the officials charged with the responsibility for discovery and collection of such debts.
(3) Nothing in this part 1704 precludes
the compromise, suspension, or termination of collection actions, where appropriate under the FCCS, or the use of
alternative dispute resolution methods
if they are not inconsistent with applicable law and regulations.
(4) Nothing in this part 1704 precludes
an employee from requesting waiver of
an erroneous payment under 5 U.S.C.
5584, 10 U.S.C. 2774, or 32 U.S.C. 716, or
from questioning the amount or valid-

ity of a debt, in the manner set forth in
this part 1704.
[64 FR 34969, June 30, 1999. Redesignated and
amended at 65 FR 81328, Dec. 26, 2000]

§ 1704.2 Definitions.
The following definitions apply to
the terms used in this part 1704, unless
the term is defined elsewhere in this
part 1704.
(a) Administrative offset means an action, pursuant to 31 U.S.C. 3716, in
which the Federal Government withholds funds payable to, or held by the
Federal Government for a person, organization, or other entity in order to
collect a debt from that person, organization, or other entity. Such funds include funds payable by the Federal
Government on behalf of a State Government.
(b) Agency means a department, agency, court, court administrative office,
or instrumentality in the executive, judicial, or legislative branch of the Federal Government, including government corporations.
(c) Claim or debt (used interchangeably in this part 1704) means any
amount of funds or property that has
been determined by an agency official
to be due the Federal Government by a
person, organization, or entity, except
another agency. It also means any
amount of money, funds, or property
owed by a person to a State, the District of Columbia, American Samoa,
Guam, the United States Virgin Islands, the Commonwealth of the Northern Mariana Islands, or the Commonwealth of Puerto Rico. A claim or debt
includes:
(1) Funds owed on account of loans
made, insured, or guaranteed by the
Federal Government, including any deficiency or any difference between the
price obtained by the Federal Government in the sale of a property and the
amount owed to the Federal Government on a mortgage on the property;
(2) Expenditures of non-appropriated
funds;
(3) Overpayments, including payments disallowed by audits performed
by the Inspector General of the agency
administering the program;
(4) Any amount the Federal Government is authorized by statute to collect for the benefit of any person;
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(5) The unpaid share of any non-Federal partner in a program involving a
Federal payment, and a matching or
cost-sharing payment by the non-Federal partner;
(6) Any fines or penalties assessed by
an agency; and
(7) Other amounts of money or property owed to the Federal Government.
(d) Certification means a written
statement received by a paying agency
from a creditor agency that request the
paying agency to offset the salary of an
employee and specifies that required
procedural protections have been afforded the employee.
(e) Compromise means the settlement
or forgiveness of a debt.
(f) Creditor agency means the agency
to which the debt is owed, including a
debt collection center when acting in
behalf of a creditor agency in matters
pertaining to the collection of a debt.
(g) Debt. See Claim or debt in paragraph (c) of this section.
(h) Debt collection center means the
Department of the Treasury or any
other agency or division designated by
the Secretary of the Treasury with authority to collect debts on behalf of
creditor agencies in accordance with 31
U.S.C. 3711(g).
(i) Debtor means the person, organization, or entity owing money to the
Federal Government.
(j) Disposable pay means that part of
current basic pay, special pay, incentive pay, retired pay, or retainer pay
(or in the case of an employee not entitled to basic pay, other authorized pay)
remaining after the deduction of any
amount required by law to be withheld
(other than deductions to execute garnishment orders in accordance with 5
CFR parts 581 and 582). Among the legally required deductions that OFHEO
must apply first to determine disposable pay are levies pursuant to the Internal Revenue Code (title 26, United
States Code) and deductions described
in 5 CFR 581.105 (b) through (f), as follows:
(1) Federal employment taxes;
(2) Amounts withheld for the United
States Soldiers&rsquo; and Airmen’s
Home;
(3) Amounts deducted for Medicare;

(4) Fines and forfeiture ordered by a
court-martial or by a commanding officer;
(5) Federal, State, or local income
taxes to the extent authorized or required by law, but no greater than
would be the case if the employee
claimed all dependents to which her or
she is entitled and such additional
amounts for which the employee presents evidence of a tax obligation supporting the additional withholding;
(6) Health insurance premiums;
(7) Normal retirement contributions,
including employee contributions to
the Thrift Savings Plan; and
(8) Normal life insurance premiums,
e.g., Serviceman’s Group Life Insurance
and &ldquo;Basic Life&rdquo; Federal
Employee’s Group Life Insurance premiums, not including amounts deducted for supplementary coverage.
(k) Employee means a current employee of OFHEO or other agency, including a current member of the Armed
Forces or a Reserve of the Armed
Forces of the United States.
(l) FCCS means the Federal Claims
Collection Standards at 4 CFR chapter
II.
(m) Hearing official means an individual who is responsible for conducting any hearing with respect to
the existence or amount of a debt
claimed and for rendering a decision on
the basis of such hearing. A hearing official may not be under the supervision
or control of the Director of OFHEO
when OFHEO is the creditor agency
but may be an administrative law
judge.
(n) Notice of Intent means a written
notice of a creditor agency to a debtor
that states that the debtor owes a debt
to the creditor agency and apprises the
debtor of the applicable procedural
rights.
(o) Notice of salary offset means a
written notice from the paying agency
to an employee after a certification
has been issued by a creditor agency
that informs the employee that salary
offset will begin at the next officially
established pay interval.
(p) Paying agency means an agency of
the Federal Government that employs
the individual who owes a debt to an
agency of the Federal Government.
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(q) Salary offset means an administrative offset to collect a debt under 5
U.S.C. 5514 by deductions at one or
more officially established pay intervals from the current pay account of
an employee without his or her consent.
(r) Waiver means the cancellation, remission, forgiveness, or non-recovery
of a debt allegedly owed by an employee to OFHEO or another agency as
permitted or required by 5 U.S.C. 5584
or 8346(b), 10 U.S.C. 2774, 32 U.S.C. 716,
or any other law.
[64 FR 34969, June 30, 1999. Redesignated and
amended at 65 FR 81328, Dec. 26, 2000]

§ 1704.3 Collection of debts and referrals to the Department of the Treasury.
(a) Collection activity. The collection
of debts directly and by offset shall be
pursued in accordance with this part
1704. This part 1704 incorporates all applicable debt collection provisions of
the FCCS and supplements the FCCS
by the prescription of procedures necessary and appropriate for the operations of OFHEO.
(b) Referral of delinquent debts. (1)
OFHEO shall transfer to the Secretary
of the Department of the Treasury any
past due, legally enforceable nontax
debt that has been delinquent for a period of 180 days or more so that the
Secretary may take appropriate action
to collect the debt or terminate collection action in accordance with 31
U.S.C. 3716, 5 U.S.C. 5514, the FCCS, 5
CFR 550.1108, and 31 CFR part 285.
(2) OFHEO may transfer any past
due, legally enforceable nontax debt
that has been delinquent for less than
a period of 180 days to a debt collection
center for collection in accordance
with 31 U.S.C. 3716, 5 U.S.C. 5514, 5 CFR
550.1108, 31 CFR part 285, and the FCCS.
[64 FR 34969, June 30, 1999. Redesignated and
amended at 65 FR 81328, Dec. 26, 2000]

§§ 1704.4–1704.19

[Reserved]

Subpart B—Salary Offset
§ 1704.20 Authority and scope.
(a) Authority. OFHEO may collect
debts owed by employees to the Federal Government by means of salary
offset under the authority of 5 U.S.C.

5514, 5 CFR part 550, subpart K, and
this subpart B.
(b) Scope. (1) The procedures set forth
in this subpart B apply to situations
where OFHEO is attempting to collect
a debt by salary offset that is owed to
it by an individual employed by
OFHEO or by another agency; or where
OFHEO employs an individual who
owes a debt to another agency.
(2) The procedures set forth in this
subpart B do not apply to:
(i) Any routine intra-agency adjustment of pay that is attributable to
clerical or administrative error or
delay in processing pay documents that
have occurred within the four pay periods preceding the adjustment, or any
adjustment to collect a debt amounting to $50 or less. However, at the time
of any such adjustment, or as soon
thereafter as possible, OFHEO or its
designated payroll agent shall provide
the employee with a written notice of
the nature and the amount of the adjustment and a point of contact for
contesting such adjustment.
(ii) Any negative adjustment to pay
that arises from an employee’s election
of coverage or a change in coverage
under a Federal benefits program that
requires periodic deductions from pay,
if the amount to be recovered was accumulated over four pay periods or
less. However, at the time the such adjustment is made, OFHEO or its payroll agent shall provide in the employee’s earnings statement a clear and
concise statement that informs the employee of the previous overpayment.
§ 1704.21 Notice requirements before
salary offset where OFHEO is the
creditor agency.
(a) Notice of Intent. Deductions from
an employee’s salary may not be made
unless OFHEO provides the employee
with a Notice of Intent a minimum of
30 calendar days before the salary offset is initiated.
(b) Contents of Notice of Intent. The
Notice of Intent shall advise the employee of the following:
(1) OFHEO has reviewed the records
relating to the claim and has determined that the employee owes the
debt;
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(2) OFHEO intends to collect the debt
by deductions from the employee’s current disposable pay account;
(3) The amount of the debt and the
facts giving rise to the debt;
(4) The frequency and amount of the
intended deduction (stated as a fixed
dollar amount or as a percentage of
pay not to exceed 15 percent of disposable pay), and the intention to continue the deductions until the debt and
all accumulated interest are paid in
full or otherwise resolved;
(5) The name, address, and telephone
number of the person to whom the employee may propose a written alternative schedule for voluntary repayment, in lieu of salary offset. The employee shall include a justification for
the alternative schedule in his or her
proposal. If the terms of the alternative schedule are agreed upon by the
employee and OFHEO, the alternative
written schedule shall be signed by
both the employee and OFHEO;
(6) An explanation of OFHEO’s policy
concerning interest, penalties, and administrative costs, including a statement that such assessments must be
made unless excused in accordance
with the FCCS;
(7) The employee’s right to inspect
and copy all records of OFHEO pertaining to his or her debt that are not
exempt from disclosure or to receive
copies of such records if he or she is unable personally to inspect the records
as the result of geographical or other
constraints;
(8) The name, address, and telephone
number of the OFHEO employee to
whom requests for access to records relating to the debt must be sent;
(9) The employee’s right to a hearing
conducted by an impartial hearing official with respect to the existence and
amount of the debt claimed or the repayment schedule i.e., the percentage
of disposable pay to be deducted each
pay period, so long as a request is filed
by the employee as prescribed in
§ 1704.23; the name and address of the
office to which the request for a hearing should be sent; and the name, address, and telephone number of a person whom the employee may contact
concerning procedures for requesting a
hearing;

(10) The filing of a request for a hearing on or before the 15th calendar day
following receipt of the Notice of Intent will stay the commencement of
collection proceedings and a final decision on whether a hearing will be held
(if a hearing is requested) will be issued
at the earliest practical date;
(11) OFHEO shall initiate certification procedures to implement a salary offset unless the employee files a
request for a hearing on or before the
15th calendar day following receipt of
the Notice of Intent;
(12) Any knowingly false or frivolous
statement, representations, or evidence
may subject the employee to:
(i) Disciplinary procedures appropriate under 5 U.S.C. chapter LXXV, 5
CFR part 752, or any other applicable
statutes or regulations;
(ii) Penalties under the False Claims
Act, 31 U.S.C. 3729—3731, or under any
other applicable statutory authority;
or
(iii) Criminal penalties under 18
U.S.C. 286, 287, 1001, and 1002, or under
any other applicable statutory authority;
(13) Any other rights and remedies
available to the employee under statutes or regulations governing the program for which the collection is being
made;
(14) Unless there are applicable contractual or statutory provisions to the
contrary, amounts paid on or deducted
from debts that are later waived or
found not to be owed to the Federal
Government shall be promptly refunded to the employee; and
(15) Proceedings with respect to the
debt are governed by 5 U.S.C. 5514.
[64 FR 34969, June 30, 1999. Redesignated and
amended at 65 FR 81328, Dec. 26, 2000]

§ 1704.22 Review of OFHEO records related to the debt.
(a) Request for review. An employee
who desires to inspect or copy OFHEO
records related to a debt owed by the
employee to OFHEO must send a letter
to the individual designated in the Notice of Intent requesting access to the
relevant records. The letter must be received in the office of that individual
within 15 calendar days after the employee’s receipt of the Notice of Intent.
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§ 1704.23

(b) Review location and time. In response to a timely request submitted
by the employee, the employee shall be
notified of the location and time when
the employee may inspect and copy
records related to his or her debt that
are not exempt from disclosure. If the
employee is unable personally to inspect such records as the result of geographical or other constraints, OFHEO
shall arrange to send copies of such
records to the employee.
§ 1704.23 Opportunity for a hearing
where OFHEO is the creditor agency.
(a) Request for a hearing. (1) Time-period for submission. An employee who
requests a hearing on the existence or
amount of the debt held by OFHEO or
on the salary-offset schedule proposed
by OFHEO, must send such request to
OFHEO. The request for a hearing
must be received by OFHEO on or before the 15th calendar day following receipt by the employee of the Notice of
Intent.
(2) Failure to submit timely. If the employee files a request for a hearing
after the expiration of the 15th calendar day, OFHEO may accept the request if the employee can show that
the delay was the result of circumstances beyond his or her control
or that he or she failed to receive actual notice of the filing deadline.
(3) Contents of request. The request for
a hearing must be signed by the employee and must fully identify and explain with reasonable specificity all
the facts, evidence, and witnesses, if
any, that the employee believes support his or her position. The employee
must also specify whether he or she requests an oral hearing. If an oral hearing is requested, the employee should
explain why a hearing by examination
of the documents without an oral hearing would not resolve the matter.
(4) Failure to request a hearing. The
failure of an employee to request a
hearing will be considered an admission by the employee that the debt
exits in the amount specified in the Notice of Intent that was provided to the
employee under § 1704.21(b).
(b) Obtaining the services of a hearing
official. (1) Debtor is not OFHEO employee. When the debtor is not an

OFHEO employee and OFHEO cannot
provide a prompt and appropriate hearing before an administrative law judge
or other hearing official, OFHEO may
request a hearing official from an
agent of the paying agency, as designated in 5 CFR part 581, appendix A,
or as otherwise designated by the paying agency.
(2) Debtor is OFHEO employee. When
the debtor is an OFHEO employee,
OFHEO may contact any agent of another agency, as designated in 5 CFR
part 581, appendix A, or as otherwise
designated by the agency, to request a
hearing official.
(c) Procedure. (1) Notice of hearing.
After the employee requests a hearing,
the hearing official shall notify the
employee of the form of the hearing to
be provided. If the hearing will be oral,
the notice shall set forth the date,
time, and location of the hearing,
which must occur no more than 30 calendar days after the request is received, unless the employee requests
that the hearing be delayed. If the
hearing will be conducted by an examination of documents, the employee
shall be notified within 30 calendar
days that he or she should submit evidence and arguments in writing to the
hearing official.
(2) Oral hearing. (i) An employee who
requests an oral hearing shall be provided an oral hearing if the hearing official determines that the matter cannot be resolved by an examination of
the documents alone, as for example,
when an issue of credibility or veracity
is involved. The oral hearing need not
be an adversarial adjudication and
rules of evidence need not apply. Witnesses who testify in an oral hearing
shall do so under oath or affirmation.
(ii) Oral hearings may take the form
of, but are not limited to:
(A) Informal conferences with the
hearing official in which the employee
and agency representative are given
full opportunity to present evidence,
witnesses, and argument;
(B) Informal meetings in which the
hearing examiner interviews the employee; or
(C) Formal written submissions followed by an opportunity for oral presentation.
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(3) Hearing by examination of documents. If the hearing official determines that an oral hearing is not necessary, he or she shall make the determination based upon an examination of
the documents.
(d) Record. The hearing official shall
maintain a summary record of any
hearing conducted under this section.
(e) Decision. (1) The hearing official
shall issue a written opinion stating
his or her decision, based upon all evidence and information developed during the hearing, as soon as practicable
after the hearing, but not later than 60
calendar days after the date on which
the request was received by OFHEO,
unless the hearing was delayed at the
request of the employee, in which case
the 60-day decision period shall be extended by the number of days by which
the hearing was postponed.
(2) The decision of the hearing official shall be final and is considered to
be an official certification regarding
the existence and the amount of the
debt for purposes of executing salary
offset under 5 U.S.C. 5514. If the hearing official determines that a debt may
not be collected by salary offset, but
OFHEO finds that the debt is still
valid, OFHEO may seek collection of
the debt through other means in accordance with applicable law and regulations.
(f) Content of decision. The written decision shall include:
(1) A summary of the facts concerning the origin, nature, and amount
of the debt;
(2) The hearing official’s findings,
analysis, and conclusions; and
(3) The terms of any repayment
schedules, if applicable.
(g) Failure to appear. If, in the absence of good cause shown, such as illness, the employee or the representative of OFHEO fails to appear, the
hearing official shall proceed with the
hearing as scheduled, and make his or
decision based upon the oral testimony
presented and the documentation submitted by both parties. At the request
of both parties, the hearing official
may schedule a new hearing date. Both
parties shall be given reasonable notice

of the time and place of the new hearing.
[64 FR 34969, June 30, 1999. Redesignated and
amended at 65 FR 81328, Dec. 26, 2000]

§ 1704.24 Certification where OFHEO
is the creditor agency.
(a) Issuance. OFHEO shall issue a certification in all cases where the hearing official determines that a debt exists or the employee admits the existence and amount of the debt, as for example, by failing to request a hearing.
(b) Contents. The certification must
be in writing and state:
(1) That the employee owes the debt;
(2) The amount and basis of the debt;
(3) The date of the Federal Government’s right to collect the debt first
accrued;
(4) The date the employee was notified of the debt, the action(s) taken
pursuant to OFHEO’s regulations, and
the dates such actions were taken;
(5) If the collection is to be made by
lump-sum payment, the amount and
date such payment will be collected;
(6) If the collection is to be made in
installments, the amount or percentage of disposable pay to be collected in
each installment and, if OFHEO wishes, the desired commencing date of the
first installments, if a date other than
the next officially established pay period; and
(7) A statement that OFHEO’s regulation on salary offset has been approved by the Office of Personnel Management pursuant to 5 CFR part 550,
subpart K.
§ 1704.25 Voluntary repayment agreements as alternative to salary offset
where OFHEO is the creditor agency.
(a) Proposed repayment schedule. In response to a Notice of Intent, an employee may propose to repay the debt
voluntarily in lieu of salary offset by
submitting a written proposed repayment schedule to OFHEO. Any proposal
under this section must be received by
OFHEO within 15 calendar days after
receipt of the Notice of Intent.
(b) Notification of decision. In response
to a timely proposal by the employee,
OFHEO shall notify the employee
whether the employee’s proposed repayment
schedule
is
acceptable.
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OFHEO has the discretion to accept,
reject, or propose to the employee a
modification of the proposed repayment schedule.
(1) If OFHEO decides that the proposed repayment schedule is unacceptable, the employee shall have 15 calendar days from the date he or she received notice of the decision in which
to file a request for a hearing.
(2) If OFHEO decides that the proposed repayment schedule is acceptable
or the employee agrees to a modification proposed by OFHEO, an agreement
shall be put in writing and signed by
both the employee and OFHEO.
§ 1704.26 Special review where OFHEO
is the creditor agency.
(a) Request for review. (1) An employee
subject to salary offset or a voluntary
repayment agreement may, at any
time, request a special review by
OFHEO of the amount of the salary offset or voluntary repayment, based on
materially changed circumstances, including, but not limited to, catastrophic illness, divorce, death, or disability.
(2) The request for special review
must include an alternative proposed
offset or payment schedule and a detailed statement, with supporting documents, that shows why the current
salary offset or payments result in extreme financial hardship to the employee and his or her spouse and dependents. The detailed statement must
indicate:
(i) Income from all sources;
(ii) Assets;
(iii) Liabilities;
(iv) Number of dependents;
(v) Expenses for food, housing, clothing, and transportation;
(vi) Medical expenses; and
(vii) Exceptional expenses, if any.
(b) Evaluation of request. OFHEO shall
evaluate the statement and supporting
documents and determine whether the
original offset or repayment schedule
imposes extreme financial hardship on
the employee. OFHEO shall notify the
employee in writing within 30 calendar
days of such determination, including,
if appropriate, a revised offset or payment schedule. If the special review results in a revised offset or repayment

schedule, OFHEO shall provide a new
certification to the paying agency.
§ 1704.27 Notice of salary offset where
OFHEO is the paying agency.
(a) Notice. Upon issuance of a proper
certification by OFHEO (for debts owed
to OFHEO) or upon receipt of a proper
certification from another creditor
agency, OFHEO shall send the employee a written notice of salary offset.
(b) Content of notice. Such written notice of salary offset shall advise the
employee of the:
(1) Certification that has been issued
by OFHEO or received from another
creditor agency;
(2) Amount of the debt and of the deductions to be made; and
(3) Date and pay period when the salary offset will begin.
(c) If OFHEO is not the creditor agency, OFHEO shall provide a copy of the
notice of salary offset to the creditor
agency and advise the creditor agency
of the dollar amount to be offset and
the pay period when the offset will
begin.
§ 1704.28 Procedures for salary offset
where OFHEO is the paying agency.
(a) Generally. OFHEO shall coordinate salary deductions under this section and shall determine the amount of
an employee’s disposable pay and the
amount of the salary offset subject to
the requirements in this section. Deductions shall begin the pay period following the issuance of the certification
by OFHEO or the receipt by OFHEO of
the certification from another agency,
or as soon thereafter as possible.
(b) Types of collection. (1) Lump-sum
payment. If the amount of the debt is
equal to or less than 15 percent of the
employee’s disposable pay, such debt
ordinarily will be collected in one
lump-sum payment.
(2) Installment deductions. Installment
deductions will be made over a period
not greater than the anticipated period
of employment. The size and frequency
of installment deductions will bear a
reasonable relation to the size of the
debt and the employee’s ability to pay.
However, the amount deducted for any
pay period will not exceed 15 percent of
the disposable pay from which the deduction is made unless the employee
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has agreed in writing to the deduction
of a greater amount. The installment
payment should normally be sufficient
in size and frequency to liquidate the
debt in no more than three years. Installment payments of less than $50
should be accepted only in the most
unusual circumstances.
(3) Lump-sum deductions from final
check. In order to liquidate a debt, a
lump-sum deduction exceeding 15 percent of disposable pay may be made
pursuant to 31 U.S.C. 3716 from any
final salary payment due a former employee, whether the former employee
was separated voluntarily or involuntarily.
(4) Lump-sum deductions from other
sources. Whenever an employee subject
to salary offset is separated from
OFHEO, and the balance of the debt
cannot be liquidated by offset of the
final salary check, OFHEO may offset
any later payments of any kind to the
former employee to collect the balance
of the debt pursuant to 31 U.S.C. 3716.
(c) Multiple debts. (1) Where two or
more creditor agencies are seeking salary offset, or where two or more debts
are owed to a single creditor agency,
OFHEO may, at his or her discretion,
determine whether one or more debts
should be offset simultaneously within
the 15 percent limitation.
(2) In the event that a debt owed
OFHEO is certified while an employee
is subject to salary offset to repay another agency, OFHEO may, at its discretion, determine whether the debt to
OFHEO should be repaid before the
debt to the other agency is repaid, repaid simultaneously with the other
debt, or repaid after the debt to the
other agency.
(3) A levy pursuant to the Internal
Revenue Code of 1986 shall take precedence over other deductions under this
section, as provided in 5 U.S.C. 5514(d).
§ 1704.29 Coordinating salary offset
with other agencies.
(a) Responsibility of OFHEO as the
creditor agency. (1) OFHEO shall be responsible for:
(i) Arranging for a hearing upon
proper request by a Federal employee;
(ii) Preparing the Notice of Intent
consistent with the requirements of
§ 1704.21;

(iii) Obtaining hearing officials from
other agencies pursuant to § 1704.23(b);
and
(iv) Ensuring that each certification
of debt is sent to a paying agency pursuant to § 1704.24(b).
(2) Upon completion of the procedures set forth in §§ 1704.24–1704.26,
OFHEO shall submit to the employee’s
paying agency, if applicable, a certified
debt claim and an installment agreement or other instruction on the payment schedule.
(i) If the employee is in the process of
separating from the Federal Government, OFHEO shall submit its debt
claim to the employee’s paying agency
for collection by lump-sum deduction
from the employee’s final check. The
paying agency shall certify the total
amount of its collection and furnish a
copy of the certification to OFHEO and
to the employee.
(ii) If the employee is already separated and all payments due from his or
her former paying agency have been
paid, OFHEO may, unless otherwise
prohibited, request that money due and
payable to the employee from the Federal Government be administratively
offset to collect the debt.
(iii) When an employee transfers to
another paying agency, OFHEO shall
not repeat the procedures described in
§§ 1704.24—1704.26. Upon receiving notice
of the employee’s transfer, OFHEO
shall review the debt to ensure that
collection is resumed by the new paying agency.
(b) Responsibility of OFHEO as the
paying agency. (1) Complete claim. When
OFHEO receives a certified claim from
a creditor agency, the employee shall
be given written notice of the certification, the date salary offset will
begin, and the amount of the periodic
deductions. Deductions shall be scheduled to begin at the next officially established pay interval or as otherwise
provided for in the certification.
(2) Incomplete claim. When OFHEO receives an incomplete certification of
debt from a creditor agency, OFHEO
shall return the claim with notice that
procedures under 5 U.S.C. 5514 and 5
CFR 550.1104 must be followed, and that
a properly certified claim must be received before OFHEO will take action
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to collect the debt from the employee’s
current pay account.
(3) Review. OFHEO is not authorized
to review the merits of the creditor
agency’s determination with respect to
the amount or validity of the debt certified by the creditor agency.
(4) Employees who transfer from one
paying agency to another agency. If,
after the creditor agency has submitted the debt claim to OFHEO, the
employee transfers to another agency
before the debt is collected in full,
OFHEO must certify the total amount
collected on the debt. One copy of the
certification shall be furnished to the
employee and one copy shall be sent to
the creditor agency along with notice
of the employee’s transfer. If OFHEO is
aware that the employee is entitled to
payments from the Civil Service Retirement and Disability Fund or other
similar payments, it must provide
written notification to the agency responsible for making such payments
that the debtor owes a debt (including
the amount) and that the requirements
set forth herein and in 5 CFR part 550,
subpart k, have been met.

upon request of a creditor agency
when—
(1) The debtor is employed by OFHEO
and the creditor agency cannot provide
a prompt and appropriate hearing before a hearing official furnished pursuant to another lawful arrangement; or
(2) The debtor is employed by the
creditor agency and that agency cannot arrange for a hearing official.
(b) Services provided by OFHEO to
creditor agencies under this section
shall be provided on a fully reimbursable basis pursuant to 31 U.S.C. 1535.
[64 FR 34969, June 30, 1999. Redesignated and
amended at 65 FR 81328, Dec. 26, 2000]

§ 1704.33 Non-waiver of rights by payments.
A debtor’s payment, whether voluntary or involuntary, of all or any
portion of a debt being collected pursuant to this subpart B shall not be construed as a waiver of any rights that
the debtor may have under any statute, regulation, or contract, except as
otherwise provided by law or contract.
§§ 1704.34–1704.39

[64 FR 34969, June 30, 1999. Redesignated and
amended at 65 FR 81328, Dec. 26, 2000]

§ 1704.30 Interest, penalties, and administrative costs.
Where OFHEO is the creditor agency,
OFHEO shall assess interest, penalties,
and administrative costs pursuant to 31
U.S.C. 3717 and the FCCS.
§ 1704.31 Refunds.
(a) Where OFHEO is the creditor
agency, OFHEO shall promptly refund
any amount deducted under the authority of 5 U.S.C. 5514 when:
(1) OFHEO receives notice that the
debt has been compromised or otherwise found not to be owing to the Federal Government; or
(2) An administrative or judicial
order directs OFHEO to make a refund.
(b) Unless required by law or contract, refunds under this section shall
not bear interest.
§ 1704.32 Request from a creditor
agency for the services of a hearing
official.
(a) OFHEO may provide qualified personnel to serve as hearing officials

[Reserved]

Subpart C—Administrative Offset
§ 1704.40

Authority and scope.

OFHEO may collect a debt owed to
the Federal Government from a person,
organization, or other entity by administrative offset, pursuant to 31 U.S.C.
3716, where:
(a) The debt is certain in amount;
(b) Administrative offset is feasible,
desirable, and not otherwise prohibited;
(c) The applicable statute of limitations has not expired; and
(d) Administrative offset is in the
best interest of the Federal Government.
§ 1704.41 Administrative offset prior to
completion of procedures.
Prior to the completion of the procedures described in § 1704.42, OFHEO
may effect administrative offset if failure to offset would substantially prejudice its ability to collect the debt, and
if the time before the payment is to be
made does not reasonably permit completion of the procedures described in
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§ 1704.42. Such prior administrative offset shall be followed promptly by the
completion of the procedures described
in § 1704.42.
[64 FR 34969, June 30, 1999. Redesignated and
amended at 65 FR 81328, Dec. 26, 2000]

§ 1704.42 Procedures.
Unless the procedures described in
§ 1704.41 are used, prior to collecting
any debt by administrative offset or referring such claim to another agency
for collection through administrative
offset, OFHEO shall provide the debtor
with the following:
(a) Written notification of the nature
and amount of the debt, the intention
of OFHEO to collect the debt through
administrative offset, and a statement
of the rights of the debtor under this
section;
(b) An opportunity to inspect and
copy the records of OFHEO related to
the debt that are not exempt from disclosure;
(c) An opportunity for review within
OFHEO of the determination of indebtedness. Any request for review by the
debtor shall be in writing and shall be
submitted to OFHEO within 30 calendar days of the date of the notice of
the offset. OFHEO may waive the time
limits for requesting review for good
cause shown by the debtor. OFHEO
shall provide the debtor with a reasonable opportunity for an oral hearing
when:
(1) An applicable statute authorizes
or requires OFHEO to consider waiver
of the indebtedness involved, the debtor requests waiver of the indebtedness,
and the waiver determination turns on
an issue of credibility or veracity; or
(2) The debtor requests reconsideration of the debt and OFHEO determines that the question of the indebtedness cannot be resolved by review of
the documentary evidence, as for example, when the validity of the debt
turns on an issue of credibility or veracity. Unless otherwise required by
law, an oral hearing under this subpart
C is not required to be a formal evidentiary hearing, although OFHEO
shall document all significant matters
discussed at the hearing. In those cases
where an oral hearing is not required
by this subpart C, OFHEO shall make
its determination on the request for

waiver or reconsideration based upon a
review of the written record; and
(d) An opportunity to enter into a
written agreement for the repayment
of the amount of the claim at the discretion of OFHEO.
[64 FR 34969, June 30, 1999. Redesignated and
amended at 65 FR 81328, Dec. 26, 2000]

§ 1704.43 Interest.
OFHEO shall assess interest, penalties, and administrative costs on
debts owed to the Federal Government,
in accordance with 31 U.S.C. 3717 and
the FCCS. OFHEO may also assess interest and related charges on debts
that are not subject to 31 U.S.C. 3717
and the FCCS to the extent authorized
under the common law or other applicable statutory authority.
§ 1704.44 Refunds.
OFHEO shall refund promptly those
amounts recovered by administrative
offset but later found not to be owed to
the Federal Government.
§ 1704.45 Requests for administrative
offset to other Federal agencies.
(a) OFHEO may request that a debt
owed to OFHEO be collected by administrative offset against funds due and
payable to a debtor by another agency.
(b) In requesting administrative offset, OFHEO, as creditor, shall certify
in writing to the agency holding funds
of the debtor:
(1) That the debtor owes the debt;
(2) The amount and basis of the debt;
and
(3) That OFHEO has complied with
the requirements of its own administrative offset regulations and the applicable provisions of the FCCS with respect to providing the debtor with due
process.
§ 1704.46 Requests for administrative
offset from other Federal agencies.
(a) Any agency may request that
funds due and payable to a debtor by
OFHEO be administratively offset in
order to collect a debt owed to such
agency by the debtor.
(b) OFHEO shall initiate the requested administrative offset only
upon:
(1) Receipt of written certification
from the creditor agency that:
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(i) The debtor owes the debt, including the amount and basis of the debt;
(ii) The agency has prescribed regulations for the exercise of administrative
offset; and
(iii) The agency has complied with
its own administrative offset regulations and with the applicable provisions of the FCCS, including providing
any required hearing or review.
(2) A determination by OFHEO that
collection by administrative offset
against funds payable by OFHEO would
be in the best interest of the Federal
Government as determined by the facts
and circumstances of the particular
case and that such administrative offset would not otherwise be contrary to
law.
§ 1704.47 Administrative offset against
amounts payable from Civil Service
Retirement and Disability Fund.
(a) Request for administrative offset.
Unless otherwise prohibited by law,
OFHEO may request that monies that
are due and payable to a debtor from
the Civil Service Retirement and Disability Fund (Fund) be offset administratively in reasonable amounts in
order to collect in one full payment or
in a minimal number of payments debt
owed to OFHEO by the debtor. Such requests shall be made to the appropriate
officials of the Office of Personnel
Management in accordance with such
regulations as may be prescribed by
the Director of the Office of Personnel
Management.
(b) Contents of certification. When
making a request for administrative
offset under paragraph (a) of this section, OFHEO shall include a written
certification that:
(1) The debtor owes OFHEO a debt,
including the amount of the debt;
(2) OFHEO has complied with the applicable statutes, regulations, and procedures of the Office of Personnel Management; and
(3) OFHEO has complied with the requirements of the FCCS, including any
required hearing or review.
(c) If OFHEO decides to request administrative offset under paragraph (a)
of this section, it shall make the request as soon as practicable after completion of the applicable procedures.
This will satisfy any requirement that

administrative offset be initiated prior
to the expiration of the applicable statute of limitations. At such time as the
debtor makes a claim for payments
from the Fund, if at least one year has
elapsed since the administrative offset
request was originally made, the debtor shall be permitted to offer a satisfactory repayment plan in lieu of administrative offset if he or she establishes that changed financial circumstances would render the administrative offset unjust.
(d) If OFHEO collects part or all of
the debt by other means before deductions are made or completed pursuant
to paragraph (a) of this section,
OFHEO shall act promptly to modify
or terminate its request for administrative offset under paragraph (a) of
this section.
§§ 1704.48–1704.49

[Reserved]

Subpart D—Tax Refund Offset
§ 1704.50 Authority and scope.
The provisions of 26 U.S.C. 6402(d)
and 31 U.S.C. 3720A authorize the Secretary of the Treasury to offset a delinquent debt owed the Federal Government from the tax refund due a taxpayer when other collection efforts
have failed to recover the amount due.
§ 1704.51 Definitions.
(a)(1) Debt means money owed by an
individual, organization, or entity from
sources which include loans insured or
guaranteed by the Federal Government
and all other amounts due the Federal
Government from fees, leases, services,
overpayments, civil and criminal penalties, damages, interest, fines, administrative costs, and all other similar
sources.
(2) A debt becomes eligible for tax refund offset procedures if:
(i) It cannot currently be collected
pursuant to the salary offset procedures of 5 U.S.C. 5514(a)(1);
(ii) The debt is ineligible for administrative offset under 31 U.S.C. 3716(a) by
reason of 31 U.S.C. 3716(c)(2), or it cannot be collected currently by administrative offset under 31 U.S.C. 3716(a);
and
(iii) The requirements of this section
are otherwise satisfied.
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(3) All judgment debts are past due
for purposes of this subpart D. Judgment debts remain past due until paid
in full.
(b) Dispute means a written statement supported by documentation or
other evidence that all or part of an alleged debt is not past due or legally enforceable, that the amount is not the
amount currently owed, that the outstanding debt has been satisfied, or in
the case of a debt reduced to judgment,
that the judgement has been satisfied
or stayed.
(c) Notice means the information sent
to the debtor pursuant to § 1704.53. The
date of the notice is that date shown
on the notice letter as its date of
issuance.
[64 FR 34969, June 30, 1999. Redesignated and
amended at 65 FR 81328, Dec. 26, 2000]

§ 1704.52

Procedures.

(a) Referral to the Department of the
Treasury. (1) OFHEO may refer any
past due, legally enforceable nonjudgment debt of an individual, organization, or entity to the Department of
the Treasury for tax refund offset if
OFHEO’s or the referring agency’s
rights of action accrued more than
three months but less than 10 years before the offset is made.
(2) Debts reduced to judgment may be
referred at any time.
(3) Debts in amounts lower than $25
are not subject to referral.
(4) In the event that more than one
debt is owed, the tax refund offset procedures shall be applied in the order in
which the debts became past due.
(5) OFHEO shall notify the Department of the Treasury of any change in
the amount due promptly after receipt
of payment or notice of other reductions.
(b) Notice. OFHEO shall provide the
debtor with written notice of its intent
to offset before initiating the offset.
Notice shall be mailed to the debtor at
the current address of the debtor, as
determined from information obtained
from the Internal Revenue Service pursuant to 26 U.S.C. 6103(m)(2), (4), (5) or
maintained by OFHEO. The notice sent
to the debtor shall state the amount of
the debt and inform the debtor that:
(1) The debt is past due;

(2) OFHEO intends to refer the debt
to the Department of the Treasury for
offset from tax refunds that may be
due to the taxpayer;
(3) OFHEO intends to provide information concerning the delinquent debt
exceeding $100 to a consumer reporting
bureau unless such debt has already
been disclosed; and
(4) Before the debt is reported to a
consumer reporting agency, if applicable, and referred to the Department of
the Treasury for offset from tax refunds, the debtor has 65 calendar days
from the date of notice to request a review under paragraph (d).
(c) Report to consumer reporting agency. If the debtor neither pays the
amount due nor presents evidence that
the amount is not past due or is satisfied or stayed, OFHEO will report the
debt to a consumer reporting agency at
the end of the notice period, if applicable, and refer the debt to the Department of the Treasury for offset from
the taxpayer’s Federal tax refund.
OFHEO shall certify to the Department
of the Treasury that reasonable efforts
have been made by OFHEO to obtain
payment of such debt.
(d) Request for review. A debtor may
request a review by OFHEO if he or she
believes that all or part of the debt is
not past due or is not legally enforceable, or in the case of a judgment debt,
that the debt has been stayed or the
amount satisfied, as follows:
(1) The debtor must send a written
request for review to OFHEO at the address provided in the notice.
(2) The request must state the
amount disputed and reasons why the
debtor believes that the debt is not
past due, is not legally enforceable, has
been satisfied, or if a judgment debt,
has been satisfied or stayed.
(3) The request must include any documents that the debtor wishes to be
considered or state that additional information will be submitted within the
time permitted.
(4) If the debtor wishes to inspect
records establishing the nature and
amount of the debt, the debtor must
make a written request to OFHEO for
an opportunity for such an inspection.
The office holding the relevant records
not exempt from disclosure shall make
them available for inspection during
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normal business hours within one week
from the date of receipt of the request.
(5) The request for review and any additional information submitted pursuant to the request must be received by
OFHEO at the address stated in the notice within 65 calendar days of the date
of issuance of the notice.
(6) In reaching its decision, OFHEO
shall review the dispute and shall consider its records and any documentation and arguments submitted by the
debtor. OFHEO shall send a written notice of its decision to the debtor. There
is no administrative appeal of this decision.
(7) If the evidence presented by the
debtor is considered by a non-OFHEO
agent or other entities or persons acting on behalf of OFHEO, the debtor
shall be accorded at least 30 calendar
days from the date the agent or other
entity or person determines that all or
part of the debt is past due and legally
enforceable to request review by
OFHEO of any unresolved dispute.
(8) Any debt that previously has been
reviewed pursuant to this section or
any other section of this part, or that
has been reduced to a judgment, may
not be disputed except on the grounds
of payments made or events occurring
subsequent to the previous review or
judgment.

PART 1705—IMPLEMENTATION OF
THE EQUAL ACCESS TO JUSTICE
ACT
Subpart A—General Provisions

Subpart C—Procedures for Filing and
Consideration of the Application for Award
1705.20 Filing and service of the application
for award and related papers.
1705.21 Answer to the application for award.
1705.22 Reply to the answer.
1705.23 Comments by other parties.
1705.24 Settlement.
1705.25 Further proceedings on the application for award.
1705.26 Decision of the adjudicative officer.
1705.27 Review by OFHEO.
1705.28 Judicial review.
1705.29 Payment of award.
AUTHORITY: 5 U.S.C. 504(c)(1).
SOURCE: 65 FR 26732, May 9, 2000, unless
otherwise noted. Redesignated and amended
at 65 FR 81328, Dec. 26, 2000.

Subpart A—General Provisions
§ 1705.1

§ 1705.2

Sec.
1705.1 Purpose and scope.
1705.2 Definitions.
1705.3 Eligible parties.
1705.4 Standards for awards.
1705.5 Allowable fees and expenses.
1705.6 Rulemaking on maximum rate for
fees.
1705.7 Awards against other agencies.
1705.8–1705.9 [Reserved]

Subpart B—Information Required from
Applicants
1705.10 Contents of the application for
award.
1705.11 Request for confidentiality of net
worth exhibit.
1705.12 Documentation of fees and expenses.
1705.13–1705.19 [Reserved]

Purpose and scope.

(a) This part implements the Equal
Access to Justice Act, 5 U.S.C. 504, by
establishing procedures for the filing
and consideration of applications for
award of fees and other expenses to eligible individuals and entities who are
parties to adversary adjudications before OFHEO.
(b) This part applies to the award of
fees and other expenses in connection
with adversary adjudications before
OFHEO. However, if a court reviews
the underlying decision of the adversary adjudication, an award for fees
and other expenses may be made only
pursuant to 28 U.S.C. 2412(d)(3).
Definitions.

(a) Adjudicative officer means the official who presided at the underlying adversary adjudication, without regard to
whether the official is designated as a
hearing examiner, administrative law
judge, administrative judge, or otherwise.
(b) Adversary adjudication means an
administrative proceeding conducted
by OFHEO under 5 U.S.C. 554 in which
the position of OFHEO or any other
agency of the United States is represented by counsel or otherwise, including but not limited to an adjudication conducted under 12 CFR part 1780.
Any issue as to whether an administrative proceeding is an adversary adjudication for purposes of this part will
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be an issue for resolution in the proceeding on the application for award.
(c) Affiliate means an individual, corporation, or other entity that directly
or indirectly controls or owns a majority of the voting shares or other interests of the party, or any corporation or
other entity of which the party directly or indirectly owns or controls a
majority of the voting shares or other
interest, unless the adjudicative officer
determines that it would be unjust and
contrary to the purpose of the Equal
Access to Justice Act in light of the actual relationship between the affiliated
entities to consider them to be affiliates for purposes of this part.
(d) Agency counsel means the attorney or attorneys designated by the
General Counsel of OFHEO to represent
OFHEO in an adversary adjudication
covered by this part.
(e) Demand of OFHEO means the express demand of OFHEO that led to the
adversary adjudication, but does not
include a recitation by OFHEO of the
maximum statutory penalty when accompanied by an express demand for a
lesser amount.
(f) Fees and other expenses include reasonable attorney or agent fees, the reasonable expenses of expert witnesses,
and the reasonable cost of any study,
analysis, engineering report, test, or
project that is found by the agency to
be necessary for the preparation of the
eligible party’s case.
(g) Final disposition means the date
on which a decision or order disposing
of the merits of the adversary adjudication or any other complete resolution
of the adversary adjudication, such as
a settlement or voluntary dismissal,
becomes final and unappealable, both
within the agency and to the courts.
(h) OFHEO means the Office of Federal Housing Enterprise Oversight.
(i) Party means an individual, partnership, corporation, association, or
public or private organization that is
named or admitted as a party, that is
admitted as a party for limited purposes, or that is properly seeking and
entitled as of right to be admitted as a
party in an adversary adjudication.
(j) Position of OFHEO means the position taken by OFHEO in the adversary
adjudication, including the action or

failure to act by OFHEO upon which
the adversary adjudication was based.
§ 1705.3 Eligible parties.
(a) To be eligible for an award of fees
and other expenses under § 1705.4(a), a
party must be a small entity as defined
in 5 U.S.C. 601.
(b)(1) To be eligible for an award of
fees and other expenses for prevailing
parties under § 1705.5(b), a party must
be one of the following:
(i) An individual who has a net worth
of not more than $2 million;
(ii) The sole owner of an unincorporated business who has a net worth
of not more than $7 million, including
both personal and business interest,
and not more than 500 employees; however, a party who owns an unincorporated business will be considered to
be an ‘‘individual’’ rather than the
‘‘sole owner of an unincorporated business’’ if the issues on which the party
prevails are related primarily to personal interests rather than to business
interests.
(iii) A charitable or other tax-exempt
organization
described
in
section
501(c)(3) of the Internal Revenue Code,
26 U.S.C. 501(c)(3), with not more than
500 employees;
(iv) A cooperative association as defined in section 15(a) of the Agricultural Marketing Act, 12 U.S.C. 1141j(a),
with not more than 500 employees; or
(v) Any other partnership, corporation, association, unit of local government, or organization that has a net
worth of not more than $7 million and
not more than 500 employees.
(2) For purposes of eligibility under
paragraph (b) of this section:
(i) The employees of a party include
all persons who regularly perform services for remuneration for the party,
under the party’s direction and control. Part-time employees shall be included on a proportional basis.
(ii) The net worth and number of employees of the party and its affiliates
shall be aggregated to determine eligibility.
(iii) The net worth and number of
employees of a party shall be determined as of the date the underlying adversary adjudication was initiated.
(c) A party that participates in an
adversary adjudication primarily on
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behalf of one or more entities that
would be ineligible for an award is not
itself eligible for an award.
[65 FR 26732, May 9, 2000. Redesignated and
amended at 65 FR 81328, Dec. 26, 2000]

§ 1705.4 Standards for awards.
(a) An eligible party that files an application for award of fees and other
expenses in accordance with this part
shall receive an award of fees and other
expenses related to defending against a
demand of OFHEO if the demand was in
excess of the decision in the underlying
adversary adjudication and was unreasonable when compared with the decision under the facts and circumstances
of the case, unless the party has committed a willful violation of law or otherwise acted in bad faith, or unless special circumstances make an award unjust. The burden of proof that the demand of OFHEO was substantially in
excess of the decision and is unreasonable when compared with the decision
is on the eligible party.
(b) An eligible party that submits an
application for award in accordance
with this part shall receive an award of
fees and other expenses incurred in
connection with an adversary adjudication in which it prevailed or in a significant and discrete substantive portion of the adversary adjudication in
which it prevailed, unless the position
of OFHEO in the adversary adjudication was substantially justified or special circumstances make an award unjust. OFHEO has the burden of proof to
show that its position was substantially justified and may do so by showing that its position was reasonable in
law and in fact.
§ 1705.5 Allowable fees and expenses.
(a) Awards of fees and other expenses
shall be based on rates customarily
charged by persons engaged in the business of acting as attorneys, agents, and
expert witnesses, even if the services
were made available without charge or
at a reduced rate to the party. However, except as provided in § 1705.6, an
award for the fee of an attorney or
agent may not exceed $125 per hour and
an award to compensate an expert witness may not exceed the highest rate
at which OFHEO pays expert witnesses.
However, an award may also include

the reasonable expenses of the attorney, agent, or expert witness as a separate item if he or she ordinarily
charges clients separately for such expenses.
(b) In determining the reasonableness
of the fee sought for an attorney,
agent, or expert witness, the adjudicative officer shall consider the following:
(1) If the attorney, agent, or expert
witness is in private practice, his or
her customary fees for similar services;
or, if the attorney, agent, or expert
witness is an employee of the eligible
party, the fully allocated costs of the
services;
(2) The prevailing rate for similar
services in the community in which the
attorney, agent, or expert witness ordinarily performs services;
(3) The time actually spent in the
representation of the eligible party;
(4) The time reasonably spent in light
of the difficulty or complexity of the
issues in the adversary adjudication;
and
(5) Such other factors as may bear on
the value of the services provided.
(c) In determining the reasonable
cost of any study, analysis, engineering
report, test, project, or similar matter
prepared on behalf of a party, the adjudicative officer shall consider the prevailing rate for similar services in the
community in which the services were
performed.
(d) Fees and other expenses incurred
before the date on which an adversary
adjudication was initiated will be
awarded only if the eligible party can
demonstrate that they were reasonably
incurred in preparation for the adversary adjudication.
[65 FR 26732, May 9, 2000. Redesignated and
amended at 65 FR 81328, Dec. 26, 2000]

§ 1705.6 Rulemaking on maximum rate
for fees.
If warranted by an increase in the
cost of living or by special circumstances, OFHEO may adopt regulations providing for an award of attorney or agent fees at a rate higher than
$125 per hour in adversary adjudications covered by this part. Special circumstances include the limited availability of attorneys or agents who are
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qualified to handle certain types of adversary adjudications. OFHEO will conduct any rulemaking proceedings for
this purpose under the informal rulemaking procedures of the Administrative Procedures Act, 5 U.S.C. 553.
§ 1705.7 Awards against other agencies.
If another agency of the United
States participates in an adversary adjudication before OFHEO and takes a
position that was not substantially justified, the award or appropriate portion
of the award to an eligible party that
prevailed over that agency shall be
made against that agency.
§§ 1705.8–1705.9

[Reserved]

Subpart B—Information Required
from Applicants
§ 1705.10 Contents of the application
for award.
(a) An application for award of fees
and other expenses under either
§ 1705.4(a) and § 1705.4(b) shall:
(1) Identify the applicant and the adversary adjudication for which an
award is sought;
(2) State the amount of fees and
other expenses for which an award is
sought;
(3) Provide the statements and documentation required by paragraph (b) or
(c) of this section and § 1705.12 and any
additional information required by the
adjudicative officer; and
(4) Be signed by the applicant or an
authorized officer or attorney of the
applicant and contain or be accompanied by a written verification under
oath or under penalty of perjury that
the information provided in the application is true and correct.
(b) An application for award under
§ 1705.4(a) shall show that the demand
of OFHEO was substantially in excess
of, and was unreasonable when compared to, the decision in the underlying
adversary adjudication under the facts
and circumstances of the case. It shall
also show that the applicant is a small
entity as defined in 5 U.S.C. 601.
(c) An application for award under
§ 1705.4(b) shall:
(1) Show that the applicant has prevailed in a significant and discrete sub-

stantive portion of the underlying adversary adjudication and identify the
position of OFHEO in the adversary adjudication that the applicant alleges
was not substantially justified;
(2) State the number of employees of
the applicant and describe briefly the
type and purposes of its organization
or business (if the applicant is not an
individual);
(3) State that the net worth of the
applicant does not exceed $2 million, if
the applicant is an individual; or for all
other applicants, state that the net
worth of the applicant and its affiliates, if any, does not exceed $7 million;
and
(4) Include one of the following:
(i) A detailed exhibit showing the net
worth (net worth exhibit) of the applicant and its affiliates, if any, when the
underlying adversary adjudication was
initiated. The net worth exhibit may
be in any form convenient to the applicant as long as the net worth exhibit
provides full disclosure of the assets
and liabilities of the applicant and its
affiliates, if any, and is sufficient to
determine whether the applicant qualifies as an eligible party;
(ii) A copy of a ruling by the Internal
Revenue Service that shows that the
applicant qualifies as an organization
described in section 501(c)(3) of the Internal Revenue Code, 26 U.S.C. 501(c)(3);
or in the case of a tax-exempt organization not required to obtain a ruling
from the Internal Revenue Service on
its exempt status, a statement that describes the basis for the belief that the
applicant qualifies under such section;
or
(iii) A statement that the applicant
is a cooperative association as defined
in section 15(a) of the Agricultural
Marketing Act, 12 U.S.C. 1141j(a).
[65 FR 26732, May 9, 2000. Redesignated and
amended at 65 FR 81328, Dec. 26, 2000]

§ 1705.11 Request for confidentiality of
net worth exhibit.
(a) The net worth exhibit described in
§ 1705.10(c)(4)(i) shall be included in the
public record of the proceeding for the
award of fees and other expenses, except if confidential treatment is requested and granted as provided in
paragraph (b) of this section.
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(b)(1) The applicant may request confidential treatment of the information
in the net worth exhibit by filing a motion directly with the adjudicative officer in a sealed envelope labeled ‘‘Confidential Financial Information.’’ If the
adjudicative officer finds that the information should be withheld from
public disclosure, any request to inspect or copy the information by another party or the public shall be resolved in accordance with the Freedom
of Information Act, 5 U.S.C. 552b, and
the Releasing Information regulation
at 12 CFR part 1710.
(2) The motion shall:
(i) Include a copy of the portion of
the net worth exhibit sought to be
withheld;
(ii) Describe the information sought
to be withheld; and
(iii) Explain why the information is
exempt from disclosure under the Freedom of Information Act and why public
disclosure of the information would adversely affect the applicant and is not
in the public’s interest.
(iv) Be served on agency counsel but
need not be served on any other party
to the proceeding.
[65 FR 26732, May 9, 2000. Redesignated and
amended at 65 FR 81328, Dec. 26, 2000]

§ 1705.12 Documentation of fees and
expenses.
(a) The application for award shall be
accompanied by full and itemized documentation of the fees and other expenses for which an award is sought.
The adjudicative officer may require
the applicant to provide vouchers, receipts, logs, or other documentation
for any fees or expenses claimed.
(b) A separate itemized statement
shall be submitted for each entity or
individual whose services are covered
by the application. Each itemized
statement shall include:
(1) The hours spent by each entity or
individual;
(2) A description of the specific services performed and the rates at which
each fee has been computed; and
(3) Any expenses for which reimbursement is sought, the total amount
claimed, and the total amount paid or
payable by the applicant or by any
other person or entity.

§§ 1705.13–1705.19

[Reserved]

Subpart C—Procedures for Filing
and Consideration of the Application for Award
§ 1705.20 Filing and service of the application for award and related papers.
(a) An application for an award of
fees and other expenses must be filed
no later than 30 days after the final
disposition of the underlying adversary
adjudication.
(b) An application for award and
other papers related to the proceedings
on the application for award shall be
filed and served on all parties in the
same manner as papers are filed and
served in the underlying adversary adjudication, except as otherwise provided in this part.
(c) The computation of time for filing
and service of the application of award
and other papers shall be computed in
the same manner as in the underlying
adversary adjudication.
§ 1705.21 Answer to the application for
award.
(a) Agency counsel shall file an answer within 30 days after service of an
application for award of fees and other
expenses except as provided in paragraphs (b) and (c) of this section. In the
answer, agency counsel shall explain
any objections to the award requested
and identify the facts relied upon to
support the objections. If any of the alleged facts are not already in the
record of the underlying adversary adjudication, agency counsel shall include with the answer either supporting affidavits or a request for further proceedings under § 1705.25.
(b) If agency counsel and the applicant believe that the issues in the application for award can be settled, they
may jointly file a statement of their
intent to negotiate a settlement. The
filing of this statement shall extend
the time for filing an answer for an additional 30 days. Upon request by agency counsel and the applicant, the adjudicative officer may grant for good
cause further time extensions.
(c) Agency counsel may request that
the adjudicative officer extend the
time period for filing an answer. If
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agency counsel does not answer or otherwise does not contest or settle the
application for award within the 30-day
period or the extended time period, the
adjudicative officer may make an
award of fees and other expenses upon
a satisfactory showing of entitlement
by the applicant.
[65 FR 26732, May 9, 2000. Redesignated and
amended at 65 FR 81328, Dec. 26, 2000]

§ 1705.22 Reply to the answer.
Within 15 days after service of an answer, the applicant may file a reply. If
the reply is based on any alleged facts
not already in the record of the underlying adversary adjudication, the applicant shall include with the reply either supporting affidavits or a request
for further proceedings under § 1705.25.
[65 FR 26732, May 9, 2000. Redesignated and
amended at 65 FR 81328, Dec. 26, 2000]

§ 1705.23 Comments by other parties.
Any party to the underlying adversary adjudication other than the applicant and agency counsel may file comments on an application for award
within 30 calendar days after it is
served, or on an answer within 15 calendar days after it is served. A commenting party may not participate further in proceedings on the application
unless the adjudicative officer determines that the public interest requires
such participation in order to permit
full exploration of matters raised in
the comments.
§ 1705.24 Settlement.
The applicant and agency counsel
may agree on a proposed settlement of
an award before the final decision on
the application for award is made, either in connection with a settlement of
the underlying adversary adjudication
or after the underlying adversary adjudication has been concluded. If the eligible party and agency counsel agree
on a proposed settlement of an award
before an application for award has
been filed, the application shall be filed
with the proposed settlement.
§ 1705.25 Further proceedings on the
application for award.
(a) On request of either the applicant
or agency counsel, on the adjudicative

officer’s own initiative, or as requested
by the Director of OFHEO under
§ 1705.27, the adjudicative officer may
order further proceedings, such as an
informal conference, oral argument,
additional written submissions, or, as
to issues other than substantial justification (such as the applicant’s eligibility or substantiation of fees and expenses), pertinent discovery or an evidential hearing. Such further proceedings shall be held only when necessary for full and fair resolution of the
issues arising from the application for
award and shall be conducted as
promptly as possible. The issue as to
whether the position of OFHEO in the
underlying adversary adjudication was
substantially justified shall be determined on the basis of the whole administrative record that was made in the
underlying adversary adjudication.
(b) A request that the adjudicative
officer order further proceedings under
this section shall specifically identify
the information sought on the disputed
issues and shall explain why the additional proceedings are necessary to resolve the issues.
[65 FR 26732, May 9, 2000. Redesignated and
amended at 65 FR 81328, Dec. 26, 2000]

§ 1705.26 Decision of the adjudicative
officer.
(a) The adjudicative officer shall
make the initial decision on the basis
of the written record, except if further
proceedings are ordered under § 1705.25.
(b) The adjudicative officer shall
issue a written initial decision on the
application for award within 30 days
after completion of proceedings on the
application. The initial decision shall
become the final decision of OFHEO
after 30 days from the day it was
issued, unless review is ordered under
§ 1705.27.
(c) In all initial decisions, the adjudicative officer shall include findings
and conclusions with respect to the applicant’s eligibility and an explanation
of the reasons for any difference between the amount requested by the applicant and the amount awarded. If the
applicant has sought an award against
more than one agency, the adjudicative
officer shall also include findings and
conclusions with respect to the allocation of payment of any award made.
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(d) In initial decisions on applications filed pursuant to § 1705.4(a), the
adjudicative officer shall include findings and conclusions as to whether
OFHEO made a demand that was substantially in excess of the decision in
the underlying adversary adjudication
and that was unreasonable when compared with that decision; and, if at
issue, whether the applicant has committed a willful violation of the law or
otherwise acted in bad faith, or whether special circumstances would make
the award unjust.
(e) In decisions on applications filed
pursuant to § 1705.4(b), the adjudicative
officer shall include written findings
and conclusions as to whether the applicant is a prevailing party and
whether the position of OFHEO was
substantially justified; and, if at issue,
whether the applicant unduly protracted or delayed the underlying adversary adjudication or whether special
circumstance make the award unjust.
[65 FR 26732, May 9, 2000. Redesignated and
amended at 65 FR 81328, Dec. 26, 2000]

§ 1705.27

Review by OFHEO.

Within 30 days after the adjudicative
officer issues an initial decision under
§ 1705.26, either the applicant or agency
counsel may request the Director of
OFHEO to review the initial decision of
the adjudicative officer. The Director
of OFHEO or his or her designee may
also decide, on his or her own initiative, to review the initial decision.

Whether to review a decision is at the
discretion of the Director of OFHEO or
his or her designee. If review is ordered, the Director of OFHEO or his or
her designee shall issue a final decision
on the application for award or remand
the application for award to the adjudicative officer for further proceedings
under § 1705.25.
[65 FR 26732, May 9, 2000. Redesignated and
amended at 65 FR 81328, Dec. 26, 2000]

§ 1705.28 Judicial review.
Any party, other than the United
States, that is dissatisfied with the
final decision on an application for
award of fees and expenses under this
part may seek judicial review as provided in 5 U.S.C. 504(c)(2).
§ 1705.29 Payment of award.
To receive payment of an award of
fees and other expenses granted under
this part, the applicant shall submit a
copy of the final decision that grants
the award and a certification that the
applicant will not seek review of the
decision in the United States courts to
the Director, Office of Federal Housing
Enterprise Oversight, 1700 G Street,
NW., Washington, DC 20552. OFHEO
shall pay the amount awarded to the
applicant within 60 days of receipt of
the submission of the copy of the final
decision and the certification, unless
judicial review of the award has been
sought by any party to the proceedings.

SUBCHAPTER B [RESERVED]
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SUBCHAPTER C—SAFETY AND SOUNDNESS
PART 1710—CORPORATE
GOVERNANCE
Subpart A—General
Sec.
1710.1 Purpose.
1710.2 Definitions.
1710.3—1710.9 [Reserved]

Subpart B—Corporate Practices and
Procedures
1710.10 Law applicable to corporate governance.
1710.11 Committees of board of directors.
1710.12 Compensation of board members, executive officers, and employees.
1710.13 Quorum of board of directors; proxies not permissible.
1710.14 Conflict-of-interest standards.
1710.15 Conduct and responsibilities of board
of directors.
1710.16–1710.19 [Reserved]

Subpart C—Indemnification
1710.20

Indemnification.

AUTHORITY: 12 U.S.C. 4513(a) and 4513(b)(1).
SOURCE: 67 FR 38370, June 4, 2002, unless
otherwise noted.

Subpart A—General
§ 1710.1 Purpose.
OFHEO is responsible under the Federal Housing Enterprises Financial
Safety and Soundness Act of 1992, 12
U.S.C. 4501 et seq., for ensuring the safety and soundness of the Enterprises. In
furtherance of that responsibility, this
part sets forth minimum standards
with respect to the corporate governance practices and procedures of the
Enterprises.
§ 1710.2 Definitions.
For purposes of this part, the term:
(a) Act means the Federal Housing
Enterprises Financial Safety and
Soundness Act of 1992, Title XIII of the
Housing and Community Development
Act of 1992, Pub. L. 102–550, section
1301, Oct. 28, 1992, 106 Stat. 3672, 3941
through 4012 (1993) (12 U.S.C. 4501 et
seq.).
(b) Board member means a member of
the board of directors.

(c) Board of directors means the board
of directors of an Enterprise.
(d) Chartering acts mean the Federal
National Mortgage Association Charter
Act and the Federal Home Loan Mortgage Corporation Act, which are codified at 12 U.S.C. 1716 through 1723i and
12 U.S.C. 1451 through 1459, respectively.
(e) Compensation means any payment
of money or the provision of any other
thing of current or potential value in
connection with employment. The
term ‘‘compensation’’ includes all direct and indirect payments of benefits,
both cash and non-cash, including, but
not limited to, payments and benefits
derived from compensation or benefit
agreements, fee arrangements, perquisites, stock option plans, post employment benefits, or other compensatory arrangements.
(f) Director means the Director of
OFHEO or his or her designee.
(g) Employee means a salaried individual, other than an executive officer,
who works part-time, full-time, or temporarily for an Enterprise.
(h) Enterprise means the Federal National Mortgage Association or the
Federal Home Loan Mortgage Corporation; and the term ‘‘Enterprises’’
means, collectively, the Federal National Mortgage Association and the
Federal Home Loan Mortgage Corporation.
(i) Executive officer means any senior
executive officer and any senior vice
president of an Enterprise and any individual with similar responsibilities,
without regard to title, who is in
charge of a principal business unit, division, or function of an Enterprise, or
who reports directly to the chairperson, vice chairperson, chief operating officer, or president of an Enterprise.
(j) NYSE means the New York Stock
Exchange.
(k) OFHEO means the Office of Federal Housing Enterprise Oversight.
(l) Senior executive officer means the
chairperson of the board of directors,
chief executive officer, chief financial
officer, chief operating officer, president, vice chairperson, any executive
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vice president of an Enterprise, and
any individual, without regard to title,
who has similar responsibilities.
§§ 1710.3—1710.9

[Reserved]

Subpart B—Corporate Practices
and Procedures
§ 1710.10 Law applicable to corporate
governance.
(a) General. The corporate governance
practices and procedures of each Enterprise shall comply with applicable
chartering acts and other Federal law,
rules, and regulations, and shall be
consistent with the safe and sound operations of the Enterprise.
(b) Election and designation of body of
law. (1) To the extent not inconsistent
with paragraph (a) of this section, each
Enterprise shall follow the corporate
governance practices and procedures of
the law of the jurisdiction in which the
principal office of the Enterprise is located, as amended; Delaware General
Corporation Law, Del. Code Ann. tit. 8,
as amended; or the Revised Model Business Corporation Act, as amended.
(2) Each Enterprise shall designate in
its bylaws the body of law elected for
its corporate governance practices and
procedures pursuant to this paragraph
within 90 calendar days from August 5,
2002.
§ 1710.11 Committees of board of directors.
(a) General. The board of directors
may rely, in directing the Enterprise,
on reports from committees of the
board of directors, provided, however,
that no committee of the board of directors shall have the authority of the
board of directors to amend the bylaws
and no committee shall operate to relieve the board of directors or any
board member of a responsibility imposed by applicable law, rule, or regulation.
(b) Audit and compensation committees.
Each Enterprise shall provide in its bylaws, within 90 calendar days from August 5, 2002, for the establishment of,
however styled:
(1) An audit committee that is in
compliance with the charter, independence, composition, expertise, and other
requirements of the audit committee

rules of the NYSE, as from time to
time amended, unless otherwise provided by OFHEO; and
(2) A compensation committee, the
membership of which is to include at
least three independent board members
and the duties of which include, at a
minimum, oversight of compensation
policies and plans for executive officers
and employees and approving the compensation of senior executive officers.
§ 1710.12 Compensation of board members, executive officers, and employees.
Compensation of board members, executive officers, and employees shall
not be in excess of that which is reasonable and commensurate with their
duties and responsibilities and comply
with applicable laws, rules, and regulations.
§ 1710.13 Quorum of board of directors; proxies not permissible.
Each Enterprise shall provide in its
bylaws, within 90 calendar days from
August 5, 2002, that, for the transaction
of business, a quorum of the board of
directors is at least a majority of the
entire board of directors and that a
board member may not vote by proxy.
§ 1710.14 Conflict-of-interest
ards.

Each Enterprise shall establish and
administer written conflict-of-interest
standards that are reasonably designed
to assure the ability of board members,
executive officers, and employees of
the Enterprise to discharge their duties
and responsibilities, on behalf of the
Enterprise, in an objective and impartial manner.
§ 1710.15 Conduct and responsibilities
of board of directors.
(a) Purpose. The purpose of this section, and of this subpart, is to set forth
minimum standards of the conduct and
responsibilities of the board of directors in furtherance of the safe and
sound operations of each Enterprise.
The provisions of this section neither
provide shareholders of an Enterprise
with additional rights nor impose liability on any board member under
State law.
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(b) Conduct and responsibilities. The
board of directors is responsible for directing the conduct and affairs of the
Enterprise in furtherance of the safe
and sound operation of the Enterprise
and must remain reasonably informed
of the condition, activities, and operations of the Enterprise. The responsibilities of the board of directors include having in place adequate policies
and procedures to assure its oversight
of, among other matters, the following:
(1) Corporate strategy, major plans of
action, risk policy, and corporate performance;
(2) Hiring and retention of qualified
senior executive officers and succession
planning for such senior executive officers;
(3) Compensation programs of the Enterprise;
(4) Integrity of accounting and financial reporting systems of the Enterprise, including independent audits and
systems of internal control;
(5) Process and adequacy of reporting, disclosures, and communications
to shareholders, investors, and potential investors; and
(6) Responsiveness of executive officers in providing accurate and timely
reports to Federal regulators and in addressing the supervisory concerns of
Federal regulators in a timely and appropriate manner.
(c) Guidance. The board of directors
should refer to the body of law elected
under § 1710.10 and to publications and
other pronouncements of OFHEO for
additional guidance on conduct and responsibilities of the board of directors.
§§ 1710.16–1710.19

[Reserved]

Subpart C—Indemnification
§ 1710.20 Indemnification.
(a) Safety and soundness authority.
OFHEO has the authority, under the
Act, to prohibit or restrict reimbursement or indemnification of any current
or former board member or any current
or former executive officer by an Enterprise or by any affiliate of an Enterprise in furtherance of the safe and
sound operations of the Enterprise.
(b) Policies and procedures. Each Enterprise shall have in place policies and
procedures consistent with this part

for indemnification, including the approval or denial by the board of directors of indemnification of current and
former board members and current or
former executive officers. Such policies
and procedures should address, among
other matters, standards relating to indemnification, investigation by the
board of directors, and review by independent counsel.

PART 1720—SAFETY AND
SOUNDNESS
Sec.
1720.1
1720.2

Authority.
Safety and soundness standards.

APPENDIX A TO PART 1720—POLICY GUIDANCE;
MINIMUM SAFETY AND SOUNDNESS REQUIREMENTS

APPENDIX B TO PART 1720—POLICY GUIDANCE;
NON-MORTGAGE LIQUIDITY INVESTMENTS
APPENDIX C TO PART 1720—POLICY GUIDANCE;
SAFETY AND SOUNDNESS STANDARDS FOR
INFORMATION
AUTHORITY: 12 U.S.C. 4513(a), 4513(b)(1),
4513(b)(5), 4517(a), 4521(a)(2) through (3), 4631,
4632, and 4636.
SOURCE: 67 FR 55693, Aug. 30, 2002, unless
otherwise noted.

§ 1720.1

Authority.

(a) Authority. This part is issued by
the Office of Federal Housing Enterprise Oversight (OFHEO) pursuant to
sections 1313(a), 1313(b)(1), and 1313(b)(5)
of the Federal Housing Enterprise Financial Safety and Soundness Act
(Act) (12 U.S.C. 4513(a), 4513(b)(1), and
4513(b)(5)). These provisions of the Act
authorize OFHEO to take any action
deemed appropriate by the Director of
OFHEO to ensure that the Federal National Mortgage Association and the
Federal Home Loan Mortgage Corporation (the Enterprises) are operated in a
safe and sound manner, including by
adopting supervisory policies and
standards by regulation, guidance, or
other process.
(b) Preservation of existing authority.
No action by OFHEO undertaken with
reference to a policy guidance or this
regulation will in any way limit the
authority of the Director otherwise to
address unsafe or unsound conditions
or practices, or other violations of law,
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rule or regulation. Action with reference to a policy guidance or this regulation may be taken separate from, in
conjunction with, or in addition to any
other supervisory response, enforcement action, or agency-imposed requirements deemed appropriate by
OFHEO. Nothing in this regulation or
any guidance issued by OFHEO limits
the authority of the Director pursuant
to section 1313 of the Act (12 U.S.C.
4513) or any other provision of law, rule
or regulation applicable to the Enterprises.
§ 1720.2 Safety and soundness standards.
Policy guidances as may be adopted
from time to time by OFHEO, addressing safety and soundness standards,
shall apply to the Enterprises. If
OFHEO determines that an Enterprise
does not meet a requirement set out in
such policy guidance, it may require
corrective or remedial actions by the
Enterprise, and take such enforcement
action as the Director deems to be appropriate.
APPENDIX A TO PART 1720—POLICY
GUIDANCE; MINIMUM SAFETY AND
SOUNDNESS REQUIREMENTS
A—BACKGROUND AND INTRODUCTION
I. Background
II. Introduction
B—OPERATIONAL AND MANAGERIAL
REQUIREMENTS
I. Asset underwriting and credit quality.
II. Balance sheet growth and management.
III. Market risk.
IV. Information technology.
V. Internal controls.
VI. Audits.
VII. Information reporting and documentation.
VIII. Board and management responsibilities
and function.
IX. Format of policies and procedures.
C—COMPLIANCE PLANS
I. Notice; submission and review of compliance plan.
II. Failure to submit acceptable plan or to
comply with plan.
A—BACKGROUND AND INTRODUCTION
I. Background. The Federal Housing Enterprises Safety and Soundness Act of 1992,
Title XIII of Pub. L. No. 102–550 (the Act) empowers OFHEO to take any such action as

the Director determines to be appropriate to
ensure that the federally sponsored housing
enterprises, Fannie Mae and Freddie Mac,
are, among other things, adequately capitalized and operating safely, including by
adopting supervisory policies and standards
by regulation or other guidance or process.
i. OFHEO herein sets forth the minimum
supervisory requirements used by the agency
in reviewing the ensuring, the adequacy of
policies and procedures of the Enterprises in
the areas of: (1) Asset underwriting and credit quality; (2) balance sheet growth; (3) market risks; (4) information technology; (5) internal controls; (6) audits; (7) information reporting and documentation; and (8) board
and management responsibilities and functions. If the agency finds that an Enterprise
fails to meet any requirement or standard
set forth in this pronouncement, the Director may, among other things, require the Enterprise to submit to the agency and implement an adequate plan to achieve timely
compliance with the requirement or standard. If the Enterprise fails to submit such an
adequate plan within the time specified by
the agency or fails in any material respect to
implement the plan, the agency may take
additional supervisory action. The Director
may at any time prescribe such supervisory
actions as deemed appropriate to correct
conditions resulting from an unsafe or unsound practice or condition or deficiency in
complying with regulatory requirements or
standards including, but not limited to,
issuance of a notice of charges or order, imposition of civil money penalties, or other
remedial actions or sanctions as determined
by the Director.
ii. The minimum supervisory requirements
and standards identify key safety and soundness concerns regarding operation and management of an Enterprise, and ensure that
action is taken to avoid the emergence of
problems that might entail serious risks to
an Enterprise. The minimum supervisory requirements of the Policy Guidance also reflect the need for internal policies and procedures in particular areas that, if not appropriately addressed by the Enterprises, may
warrant action by OFHEO in order to reduce
risks of loss and possible capital impairment. The proposed minimum requirements
set forth herein are intended to effect these
purposes without dictating how the Enterprises must be operated and managed; moreover, the Policy Guidance does not set out
detailed operational and managerial procedures that an Enterprise must have in place.
The Policy Guidance is intended to identify
the ends that proper operational and management policies and procedures are to
achieve, while leaving the means to be devised by each Enterprise as it designs and
implements its own policies and procedures.
Where OFHEO does specify particular requirements, each Enterprise’s management
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is left with substantial flexibility to fashion
and implement them.
iii. The Policy Guidance is not intended to
effect a change in OFHEO’s policies; the announced minimum requirements reflect the
basic underlying criteria OFHEO uses to assess the operations and managerial quality
of an Enterprise. OFHEO will determine
compliance with the requirements and related standards through examinations of the
Enterprises, as well as off-site surveillance
means and other interchanges with each Enterprise.
iv. OFHEO routinely undertakes to evaluate an Enterprise’s overall policies, in order
to determine whether such policies are safe
and sound in principle and in practice.
OFHEO also evaluates whether procedures
are in place to ensure that an Enterprise’s
overall policies as adopted by the Enterprise’s board of directors and management
are, in fact, applied in the normal course of
business. As reflected in the Policy Guidance, the Enterprises are, at a minimum, expected to adopt appropriate policies and internal guidelines, and to put in place procedures to ensure they are followed as a matter
of routine.
v. Nothing in the Policy Guidance in any
way limits the authority of OFHEO to otherwise address unsafe or unsound conditions or
practices, or violations of applicable law,
regulation or supervisory order. Action referencing the Policy Guidance may be taken
separate from, in conjunction with or in addition to any other enforcement action
available to OFHEO. Compliance with the
Policy Guidance in general would not preclude a finding by the agency that an Enterprise is otherwise engaged in a specific unsafe or unsound practice or is in an unsafe or
unsound condition, or requiring corrective or
remedial action with regard to such practice
or condition. That is, supervisory action is
not precluded against an Enterprise that has
not been cited for a deficiency under the Policy Guidance. Conversely, an Enterprise’s
failure to comply with one of the supervisory
requirements set forth in the Policy Guidance may not warrant a formal supervisory
response from OFHEO, if the agency determines the matter may be otherwise addressed in a satisfactory manner. For example, OFHEO may require timely submission
of a plan to achieve compliance with the particular requirement or standard without taking any other enforcement action.
II. Introduction. i. Authority, purpose, and
scope.
a. Authority. This Policy Guidance is
issued by the Office of Federal Housing Enterprise Oversight (OFHEO) pursuant to sections 1313(a), 1313(b)(1), 1313(b)(5) and 1371 of
the Federal Housing Enterprise Safety and
Soundness Act (Act) (12 U.S.C. 4513(a),
4513(b)(1), 4513(b)(5) and 4631). These provisions of the Act authorize OFHEO to take

any action deemed appropriate by the Director of OFHEO to ensure that the Federal National Mortgage Association and the Federal
Home Loan Mortgage Corporation (the Enterprises) are operated in a safe and sound
manner, including by adopting supervisory
policies and standards by regulation, guidance, or other process.
b. Purpose and scope. This Policy Guidance
sets out certain minimum safety and soundness requirements for the business and operations of the Enterprises, and reiterates
agency policies requiring the Enterprises to
establish and implement policies and procedures that are sufficient to effectuate compliance with supervisory standards. If
OFHEO determines that an Enterprise does
not meet the requirements set forth herein,
the Director may require the Enterprise to
submit and carry out a plan to achieve compliance, or may take other corrective and remedial actions. The requirements enumerated herein are supervisory minimums. In
order to satisfy an Enterprise’s overarching
obligation under the Act to conduct is operations in a safe and sound manner, it may be
necessary and appropriate for an Enterprise
to take additional measures in these or other
areas, as directed by OFHEO through regulation, guidance, order or otherwise as part of
the supervisory process.
ii. Preservation of existing authority. Neither
this Policy Guidance nor any action by
OFHEO to enforce compliance of an Enterprise therewith in any way limits the authority of the Director otherwise to address
unsafe or unsound conditions or practices, or
other violations of law or other regulation.
Action under this Policy Guidance may be
taken separate from, in conjunction with, or
in addition to any other enforcement action
deemed appropriate by OFHEO. Nothing in
this Policy Guidance or related guidances
limits the authority of the Director pursuant
to section 1313 of the Act (12 U.S.C. 4513) or
any other provision of law, rule or regulation
applicable to the Enterprises.
iii. Definitions. For purposes of this Policy
Guidance, except as modified therein or unless the context otherwise requires, the
terms used have the same meaning as set
forth in section 1303 of the Act (12 U.S.C.
4502).
B—OPERATIONAL AND MANAGERIAL
REQUIREMENTS
I. Asset underwriting and credit quality. An
Enterprise should establish and implement
policies and procedures to adequately assess
credit risks before they are assumed, and
monitor such risks subsequently to ensure
that they conform to the Enterprise’s credit
risk standards on an individual and an aggregate basis. The Enterprise should:
i.
For
loans
purchased
and
loans
collateralizing securities guaranteed by the
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Enterprise, adopt and implement prudent underwriting standards and procedures commensurate with the type of loan or loans and
the markets in which the loan or loans were
made that include consideration of the borrower’s and any guarantor’s financial condition and ability to repay as well as the type
and value of any collateral or credit enhancement;
ii. To the extent the Enterprise’s assets are
serviced or administered by other entities or
are covered by mortgage insurance or other
credit enhancements or arrangements, the
Enterprise’s policies and procedures should
recognize the consequences and implications
of such contractual arrangements for the Enterprise’s credit risk;
iii. Establish and implement policies and
procedures to address declining credit quality and to require appropriate corrective action; to establish sufficient reserves; and to
deal with defaulted assets so as to minimize
losses;
iv. Establish and implement policies and
procedures to select and price credit risk to
ensure that the Enterprise is appropriately
compensated commensurate with the credit
risk it assumes and its statutory obligations;
v. Establish and implement policies and
procedures that address the prudential selection,
management
and
handling
of
counterparty credit exposure that arises
from engaging in hedging activities and the
use derivative instruments; and
vi. Establish and implement policies and
procedures to identify, monitor and evaluate
its credit exposures on an aggregate basis so
as to assess the implications and consequences of matters such as concentration
exposure (including geographic as well as
product concentrations), to identify and
evaluate credit risk trends effectively, and
to maintain and revise appropriately its systems and procedures for underwriting, servicing, and monitoring of such exposures and
changes to those exposures.
II. Balance sheet growth and management.
An Enterprise’s balance sheet growth should
be prudent and consider:
i. The source, volatility, and use of funds
that support balance sheet growth;
ii. Any changes in credit risk or interest
rate risk resulting from balance sheet
growth;
iii. The effect of balance sheet growth on
the Enterprise’s capital adequacy; and
iv. The appropriate policies and procedures
needed to manage changes in risk that may
occur as a result of balance sheet growth.
III. Market risk. An Enterprise should establish and implement policies and procedures that allow for the effective identification, measurement, monitoring, and management of market risk. The Enterprise should:
i. Establish and implement policies and
procedures sufficient to quantify and monitor the interest rate risk of the Enterprise

effectively and to model the effect of differing interest rate scenarios on the Enterprise’s financial condition and operations;
ii. Develop risk management strategies
that respond appropriately to changes in interest rates;
iii. Establish and implement policies and
procedures sufficient to quantify and monitor the Enterprise’s liquidity effectively,
and to identify and anticipate various market environments and their effects on the
Enterprises’ liquidity; and
iv. Establish and maintain an effective
contingency plan for liquidity under varying
scenarios.
IV. Information technology. An Enterprise
should establish and implement policies and
procedures to ensure that its computing resources, proprietary and nonpublic information and data are:
i. Protected from access by unauthorized
users, and otherwise protected by appropriate security measures;
ii. Reliable, accurate and available at all
times as needed for its business operations,
including an ability to effect timely recovery and resume operations after a reasonably
foreseeable adverse event; and
iii. Designed to ensure adequate support of
business operations.
V. Internal controls. An Enterprise should
maintain and implement internal controls
appropriate to the nature, scope and risk of
its business activities that, at a minimum,
provide for:
i. An organizational structure and assignment of responsibility for management, employees, consultants and contractors, that
provide for accountability and controls, including adherence to policies and procedures;
ii. A control framework commensurate
with the Enterprise’s risks;
iii. Policies and procedures adequate to
safeguard and to manage assets; and
iv. Compliance with applicable laws, regulations and policies.
VI. Audits. An Enterprise should establish
and implement internal and external audit
programs appropriate to the nature and
scope of its business activities that, at minimum, provide for:
i. Adequate monitoring of internal controls
through an audit function appropriate to the
Enterprise’s size, structure and scope of operations;
ii. Independence of the audit function;
iii. Qualified professionals and management for the conduct and review of audit
functions;
iv. Adequate testing and review of audited
areas together with adequate documentation
of findings and of any recommendations and
corrective actions; and
v. Verification and review of measures and
actions undertaken to address identified material weaknesses.
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VII. Information reporting and documentation. An Enterprise should establish and implement policies and procedures for generating and retaining reports and documents
that:
i. Enable the Enterprise’s board of directors (including appropriate committees) to
make informed decisions and to exercise its
oversight function, by providing all such relevant information of an appropriate level of
detail as necessary;
ii. Enable the Enterprise’s managers to
make informed business decisions and to assess risks for all aspects of the Enterprise’s
business on an ongoing basis, by providing
sufficient relevant information of an appropriate level of detail as necessary;
iii. Ensure decision-makers have appropriate and necessary information about particular transactions and business operations;
iv. Enable the Enterprise to administer
and supervise all assets, liabilities, commitments and other financial obligations appropriately;
v. Enable the Enterprise to enforce legal
claims against borrowers, counterparties and
other obligors; and
vi. Ensure timely and complete submissions of reports of financial condition and
operations, as well as annual and other periodic reports and special reports to OFHEO
whenever requested or required by OFHEO.
VIII. Board and management responsibilities
and function. An Enterprise’s board of directors shall ensure that the board (including
appropriate committees) works with executive management to establish the Enterprise’s strategies and goals in an informed
manner, and that the Enterprise’s executive
managers and other managers, as appropriate, implement such strategies, by ensuring at a minimum that:
i. The board (including appropriate committees) oversees the development of the Enterprise’s strategies in key areas and exercises oversight necessary to ensure that
management sets policies and controls to
implement such strategies effectively;
ii. The board (including appropriate committees) hires qualified executive management, and exercises oversight to hold management accountable for meeting the Enterprise’s goals and objectives;
iii. The board (including appropriate committees) is provided with accurate information about the operations and financial condition of the Enterprise in a timely fashion,
and sufficient to enable the board to effect
its oversight duties and responsibilities;
iv. Management of the Enterprise sets policies and controls to ensure the Enterprise’s
strategies are implemented effectively, and
that the Enterprise’s organization structure
and assignment of responsibilities provide
clear accountability and controls; and
v. Management of the Enterprise establishes and maintains an effective risk man-

agement framework, including review of
such framework to monitor its effectiveness
and taking appropriate action to correct any
weaknesses.
IX. Format of policies and procedures. i. Generally, the policies of an Enterprise contemplated by this Policy Guidance should be
in writing and in such form and detail as appropriate in light of their intended purpose,
nature, and potential consequences for the
operations and financial condition of the Enterprise, and approved by the board of directors (including appropriate committees) or
such responsible officer or officers as designated by the board.
ii. The policies and procedures of an Enterprise contemplated by this Policy Guidance
should be provided to OFHEO at such time
and in such format as OFHEO directs.
C—COMPLIANCE PLANS
I. Notice; submission and review of compliance
plans. i. Determination. The Director of
OFHEO may, based upon a report of examination, or other supervisory information
however acquired, determine that an Enterprise has failed or is likely to fail to satisfy
the minimum supervisory requirements or
standards set forth in part B of this appendix.
ii. Request for compliance plan. If the Director determines pursuant to paragraph C.I.i of
thiis appendix that an Enterprise has failed
or is likely to fail to satisfy a supervisory requirement or standard, OFHEO may require
the submission of a written compliance plan.
iii. Schedule for filing compliance plan. An
Enterprise may be required to file a written
compliance plan with OFHEO within thirty
days of receiving a written request for a
compliance plan pursuant to paragraph C.I.ii
of this appendix.
iv. Contents of plan. A required compliance
plan should include, subject to additional direction by OFHEO, a detailed description of
the steps the Enterprise will take to correct
a deficiency and any condition resulting
therefrom and the time within which such
steps will be undertaken and fully implemented.
v. Review of compliance plans. If the compliance plan submitted under this section is
deemed to be inadequate or incomplete,
OFHEO may provide written notice of such
inadequacy or deficiencies thereof to the Enterprise OFHEO or seek additional information from the Enterprise regarding the plan.
vi. Amendment of compliance plan. An Enterprise that has filed a required compliance
plan to which no objection has been raised
by OFHEO may, after prior written notice to
and approval by the Director, amend the
plan to reflect changes in circumstance, policies and procedures.
II. Failure to submit acceptable plan or to
comply with plan. If an Enterprise does not
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submit an adequate and complete plan as required by the agency within the time specified by OFHEO or does not implement such
an adequate and complete plan, the Director
may require the Enterprise to correct any
deficiency and may require additional corrective or remedial actions by the Enterprise
as deemed to be appropriate pursuant to the
Act, including sections 1371 (12 U.S.C. 4631),
1372 (12 U.S.C. 4632), and 1376 (12 U.S.C. 4636).

APPENDIX B TO PART 1720—POLICY
GUIDANCE; NON-MORTGAGE LIQUIDITY INVESTMENTS
A—Purpose
B—Activities Covered
C—Standards for Non-mortgage Liquidity Investment Activities
D—Disclosure of Non-mortgage Liquidity Investment Activities
E—Summary
A—PURPOSE
1. Fannie Mae and Freddie Mac (the Enterprises) were chartered by Congress as government-sponsored enterprises with public
missions. They perform an important role in
the United States mortgage market by gathering funds and purchasing mortgages from
mortgage originators and guaranteeing
mortgage-backed securities. In chartering
the Enterprises, Congress charged the Enterprises with: (1) providing stability to mortgage markets; (2) responding to the changing
capital markets; (3) assisting the secondary
markets including the support of these markets for affordable housing; and (4) promoting access to credit throughout the country by increasing liquidity and improving
distribution of investment capital for residential mortgage finance. These functions
require the Enterprises, as principals in the
secondary mortgage market, to serve as bedrock in providing liquidity to the U.S. housing finance system.
2. For the Enterprises effectively to perform their public purposes, they must be financially sound and liquid. As the Enterprises’ financial safety and soundness regulator, OFHEO conducts its regulatory programs to ensure these companies adhere to
safety and soundness standards. In addition,
OFHEO interprets this to include heightening the positive effect of market discipline
on the Enterprises by encouraging quality
disclosures, appropriate accounting standards, and state-of-the-art risk management
further strengthens their safety and soundness. More specifically, OFHEO conducts
comprehensive safety and soundness examinations and requires the Enterprises to adhere to regulatory capital requirements. In
conducting its regulatory programs, OFHEO
applies a series of safety and soundness
standards to assess the Enterprises’ liquidity
management, including their investments in

non-mortgage liquidity assets. It is appropriate to issue initial guidance that addresses the safety and soundness standards
OFHEO uses to evaluate Enterprise investment activities in non-mortgage liquidity
assets.
3. Further, it should be noted that the Secretary of HUD, who has general regulatory
power over the Enterprises and who is required to make such rules and regulations as
necessary to ensure that the purposes of the
GSE’s respective Charter Acts are accomplished, has issued an Advanced Notice of
Proposed Rulemaking on possible substantive and/or procedural rules governing
the GSEs’ non-mortgage investment activities. Accordingly, the GSEs may be subject
to regulations in this area through future
HUD actions, in addition to this initial guidance.
B—ACTIVITIES COVERED
1. The Enterprises must maintain sufficient liquidity to meet both known and unexpected payment demands on borrowings
and mortgage securities, for operations and
to purchase mortgage assets. Liquidity management is the process by which the Enterprises manage the use and availability of
various funding sources to meet current and
future needs. Liquidity must be closely managed on a daily basis.
2. The Enterprises manage liquidity
through
three
primary
channels:
securitizations, issuance of debt and conversion of liquid assets into cash. It is through
careful management within and among the
three channels, that the Enterprises can effectively meet demands and remain safe and
sound under all market conditions. This
Guidance specifically addresses ‘‘non-mortgage liquidity investments’’ which are conducted within the liquidity channel whereby
the Enterprises are able to convert their own
assets into cash.
3. There are various types of investments
that may be appropriate for non-mortgage liquidity holdings. Appropriate non-mortgage
liquidity investments are characterized by
both creditworthiness and low price volatility. Even though an investment may be
creditworthy, if the holding is subject to
undue price volatility (e.g. common stock),
the investment is inappropriate for inclusion
in the non-mortgage liquidity portfolio since
the investment may not be readily converted
into cash without substantial loss.
4. For the purposes of this Guidance, the
types of assets listed below are generally
considered to be appropriate non-mortgage
liquidity investments. This list is subject to
revision over time as new asset types are introduced and/or market activities change.
The presence of an asset on the list does not
mean that OFHEO will necessarily consider
any and all Enterprise investments in these
assets to be safe and sound, especially if they
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fail to meet appropriate credit quality, maturity and diversification objectives:
a. Debt issued by the United States Treasury,
b. Debt issued by U.S. Government Agencies,
c. General obligation debt issued by states
and municipal authorities,
d. Revenue obligations issued by states and
municipal authorities,
e. Corporate debt instruments,
f. Money market instruments,
g. Non-mortgage asset-backed securities,
and
h. Reverse repurchase agreements.
5. This Guidance does not address investments in mortgage-backed securities, mortgage revenue bonds, or other investments secured by housing (including commercial
mortgage-backed securities with a significant housing component) since these assets
are not principally held for liquidity purposes. Also, upon implementation of FAS
133, this Guidance is not intended to address
the use of derivative instruments. For activities not covered in this Guidance on nonmortgage
liquidity
investments,
there
should be no inferences drawn about
OFHEO’s views.
C—STANDARDS FOR NON-MORTGAGE LIQUIDITY
INVESTMENT ACTIVITIES
To ensure there are sufficient funds available to the mortgage market, the Enterprise
must actively manage liquidity across all
three channels. OFHEO assesses the safety
and soundness of non-mortgage liquidity investment activities against five criteria. The
five criteria and details about each of the
criteria are:
• Prudent investment policies and procedures that guide the Enterprise’s process;
• Quality management information that
ensures timely performance measures and
governance data;
• Safe & sound investment holdings and investment culture;
• Quality controls and personnel administering and governing the process; and
• Independent testing of the process to assure compliance.
1. Prudent Investment Policies and Procedures That Guide the Enterprise’s Process
a. The Enterprise must have a comprehensive written investment policy that clearly
expresses the goals for the non-mortgage liquidity investment activities. The Board of
Directors and management must evaluate
the effectiveness of non-mortgage liquidity
investments in meeting the goals set out in
the policy; and management must evaluate
activities against the procedures and limitations in the policy. At a minimum, the policy should cover:

i. The purpose of the non-mortgage liquidity investment holdings;
ii. The institutional goal(s) for the nonmortgage liquidity investment holdings;
iii. The authorized instruments and activities;
iv. The internal control standards;
v. The limits structure;
vi. The performance standards and measures; and
vii. The reporting requirements.
b. The policy should clearly document the
purpose for non-mortgage liquidity investment holdings. Management should install a
series of procedures and controls that
produce behaviors and performance that are
consistent with the defined purpose for the
non-mortgage liquidity investment activities.
c. The policy should establish the primary
goals for the non-mortgage liquidity investment activities. For an Enterprise, some primary goals should be to augment liquidity
and to generate a rate of return that is reasonable in light of the purpose of such investments. The emphasis placed on individual goals may vary based upon institutional differences. However, non-mortgage liquidity investments made with a goal of
maximizing earnings or maximizing arbitrage opportunities would be inconsistent
with this Guidance for the maintenance of
an Enterprise’s liquidity portfolio.
d. The policy should clearly define the authorized investment vehicles and establish
guidelines for the introduction of new types
of investment vehicles.
e. The Enterprise’s procedures should include a framework of controls that provide
an appropriate separation of duties and responsibilities. There should be responsibility
assigned for an independent review of nonmortgage liquidity investments by a designated unit, such as audit or an independent
risk oversight group.
f. The Enterprise should adopt a limit
structure to promote diversification in the
non-mortgage liquidity investment portfolio
and emphasizes strategies for risk mitigation. Additionally, there should be limits for
the aggregate size of the non-mortgage liquidity investment portfolio.
g. The Enterprise should adopt measures to
evaluate performance against the policy and
its objectives.
h. The Enterprise should adopt internal reporting requirements that quantify performance, document exceptions, and serve as a
basis for communicating information about
activities involving non-mortgage liquidity
assets.
i. The Enterprise should periodically
evaluate the adequacy and content of its
public disclosure for non-mortgage investment liquidity activities.
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2. Quality Management Information That
Ensures Timely Performance Measures and
Governance Data
a. The Enterprise must maintain systems
that adequately identify, measure and report
the nature and level of exposure associated
with their non-mortgage liquidity investments. Management must remain appropriately informed about the activity in nonmortgage liquidity investments. Also, the
Board of Directors should periodically be
provided a summary of non-mortgage liquidity investment activities. At a minimum,
management’s reports to the Board should:
i. Summarize non-mortgage investment activity since the last report;
ii. Identify and explain any material
changes or trends in the non-mortgage liquidity investment portfolio risk and returns; and
iii. Report and explain exceptions to the
policy or risk guidelines for liquidity investments.
b. Meaningful changes in portfolio volume
and spreads from period to period should be
identified and explained to the Board in
terms of why they occurred (e.g., changes in
portfolio composition, changes in funding
costs, etc.). In overseeing the day-to-day
management of non-mortgage liquidity investment activities, management should
consider the discrete risks associated with
the non-mortgage liquidity investment portfolio as well as the exposure of this portfolio
within the context of risks across the entire
Enterprise. This includes assessing the nonmortgage liquidity investment portfolio’s
sensitivity to changes in interest rates, expressed in terms of net interest income sensitivity and portfolio value sensitivity.
3. Safe and Sound Investment Holdings and
Investment Culture
a. The Enterprise should implement and
enforce policies and/or procedures for nonmortgage liquidity investments. Management should establish limits and procedures
in a manner that is consistent with the
Board’s sanctioned goals and risk appetite.
Certain risk-limits for non-mortgage liquidity investments may be expressed in terms of
how they affect the Enterprise’s overall riskprofile, such as those pertaining to interestrate sensitivity. Other risk limits may be
more appropriately expressed in terms of individual portfolios and instruments. In addition, limits restricting the size-range and
scope of the non-mortgage liquidity investment activities should be established.
b. The limits and procedures should delineate the acceptable investment instruments,
acceptable
markets,
acceptable
counterparties, along with unacceptable investment or portfolio activities. The Enterprise should maintain sufficient documentation to demonstrate due diligence in adher-

ing to policies, procedures, limits and guidelines.
c. At a minimum, limits should be established and reviewed annually, for:
i. Credit threshold guidelines: Credit quality is a compelling factor for liquidity investments. Since liquidity investments
should be able to be readily converted into
cash without substantial exposure to losses,
investments should be insulated from price
vulnerabilities that are associated with creditworthiness. The most effective means of insulating against price exposure from credit
quality concerns is to invest in high-quality
instruments and the debt obligations of
high-quality issuers. The Enterprise should
establish thresholds identifying the minimum credit standards of any security eligible for purchase. Where these standards involve credit ratings, the ratings should come
from a nationally recognized rating organization. Procedures should be included that
determine the steps to be taken by management if an instrument’s credit rating falls
below the minimum threshold before maturity.
ii. Maturity guidelines: Because the maturity of an investment significantly affects its
exposure to credit risk and price volatility,
longer maturity instruments have limited
suitability as liquidity investments. The Enterprise should establish the maximum maturity allowable for non-mortgage liquidity
investments. It would be appropriate to have
different maturity limits for certain types of
instruments. For example, management may
wish to establish shorter maturity limits for
fixed-coupon instruments than for adjustable-rate securities. Management may have
different maturity limits for bullet securities and amortizing structures. It would be
appropriate to establish a maturity matrix
based upon an instrument’s credit rating at
the time of purchase.
iii. Diversification and concentration
guidelines: Credit concentrations can increase credit risk. Accordingly, the Enterprise should establish guidelines that limit
investments in the securities of any single
issuer. Such limits may be established as a
percentage limit (e.g., as a percentage of capital) or as an absolute dollar amount. To enhance portfolio liquidity, there should also
be a limit on the percentage of any particular issue held by the Enterprise.
4. Quality Controls and Personnel
Administering and Governing the Process
a. The Enterprise should maintain a comprehensive set of controls to enforce the appropriate separation of duties and responsibilities. These controls should translate
into clear procedures for routine operations.
At a minimum, the internal control program
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for non-mortgage liquidity investment activities should include procedures for the following: portfolio valuation, personnel, settlement, physical control and documentation, conflict of interest, and accounting.
i. Portfolio valuation procedures. Portfolio
valuation procedures should require pricing
that is independent of the investment portfolio managers. Pricing securities provides
an indication of the market depth and liquidity for individual instruments, and is an important process for providing data to the
risk management function, particularly
within a framework of estimating market
value sensitivity. Pricing is particularly important for securities that are classified as
‘‘available-for-sale’’ for accounting purposes.
ii. Personnel guidelines. Personnel guidelines should require competent and experienced staff be responsible for conducting
transactions and managing the non-mortgage investment portfolio. There should be
clear guidance regarding the roles and responsibilities of individuals involved with
the non-mortgage liquidity portfolio.
iii. Settlement practices. Procedures
should cover standard settlement practices
for the various types of non-mortgage liquidity investments in the Enterprise’s portfolio.
Inadequate understanding of standard settlement practices, coupled with poor internal
controls, could result in unnecessary costs or
losses.
iv. Control and documentation. Procedures
covering control and documentation should
be comprehensive and consistent with the
evolving better practices in the marketplace.
The procedures should include, for example,
standards for: processing and controlling
purchased instruments, safeguarding investment documentation and reviewing trade
tickets and confirmations.
v. Conflict of interest. Conflict of interest
guidelines should govern all Enterprise personnel authorized to purchase or sell nonmortgage liquidity investments. These
guidelines should ensure that all directors,
officers and employees act in the Enterprise’s best interest. Conflict of interest
guidelines should address employee relationships with authorized broker/dealers. Guidelines should also address personnel accepting
gifts and travel expenses from broker/dealers.
vi. Accounting. Accounting practices
should be evaluated to determine the level of
compliance with GAAP standards.
5. Independent Testing and Review of the
Process to Assure Compliance
a. An independent review of non-mortgage
liquidity investment activities should be
conducted periodically to ensure:
i. The accuracy and integrity of information provided to the Board, management and
other oversight bodies;

ii. The adherence to policy, procedures,
limits and guidelines;
iii. The timeliness, accuracy and usefulness of non-mortgage investment reports;
iv. The adequacy of personnel resources
and capabilities; and
v. The non-mortgage liquidity investment
activities remain appropriate in the context
of the marketplace and the external environment.
b. This review may be conducted by a risk
oversight unit or internal audit department,
or any party that is independent of the routine risk-taking decisions and should be
commensurate with the level of review of
other primary Enterprise activities. Independent review findings for non-mortgage liquidity investments should be reported to
the Board directly or through one of its committees. The Board should consider the independent review when reaffirming policies,
and should address any issues raised.
D—DISCLOSURE OF NON-MORTGAGE LIQUIDITY
INVESTMENT ACTIVITIES
1. Sound risk management practices include thorough disclosures about the Enterprise’s risks and further regulators’ efforts
to increase financial transparency for regulated financial companies. Quality disclosures about risks and risk management can
be an effective deterrent to excessive risktaking. Three essential elements needed to
promote market discipline for non-mortgage
liquidity investments are (1) type of issuer
and security, (2) maturity, and (3) credit
quality or rating. Accordingly, quality disclosure for a portfolio of non-mortgage liquidity investments should include a detailed categorization of the portfolio with respect to each of these elements and crosscategorization, so that (for example) the
quantity of any longer-maturity, lower-credit-quality assets is clearly identified. Information about fair values; yields; and narrative discussions of objectives, risk management policies, and controls can also promote transparency of risk and should be included. Such disclosures should be made
quarterly, and they should be made using average balances so that average risks can be
assessed—not just the risks on a given date.
2. Over the next few quarters, OFHEO will
discuss more specifically with the Enterprise
how these disclosures will meet the expectations expressed in this guidance. An example
of a disclosure format that may be used by
the Enterprise is available on the OFHEO
Web site at http://www.ofheo.gov. However,
the Enterprise may disclose the risks in its
non-mortgage liquidity investment activities, consistent with the expectations expressed in this guidance, using a format of
its choice.
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E—SUMMARY
This Guidance sets forth OFHEO’s process
for evaluating the safety and soundness of liquidity non-mortgage investment activities.
OFHEO remains committed to ensuring the
Enterprises remain financially sound, have
appropriate control environments, and engage only in financially sound business and
investment activities. OFHEO’s examiners
have been instructed to incorporate this
evaluation process into their ongoing safety
and soundness examinations. Examiners will
evaluate and test the Enterprise’s non-mortgage liquidity investment processes and activities to ensure they are in compliance
with this guidance.

APPENDIX C TO PART 1720—POLICY GUIDANCE;
SAFETY AND SOUNDNESS
STANDARDS FOR INFORMATION
A—INTRODUCTION
1. Scope.
2. Preservation of Existing Authority.
3. Definitions.
B—SAFETY AND SOUNDNESS STANDARDS FOR
INFORMATION
1. Information Security Program.
2. Objectives.
C—DEVELOPMENT AND IMPLEMENTATION OF
INFORMATION SECURITY PROGRAM
1.
2.
3.
4.
5.
6.
7.

Involve the Board of Directors.
Assess Risk.
Manage and Control Risk.
Oversee Service Provider Arrangements.
Adjust the Program.
Report to the Board.
Implementation.
A—INTRODUCTION

The Policy Guidance on Safety and Soundness Standards for Information sets forth
standards pursuant to section 1313 of the
Federal Housing Enterprise Safety and
Soundness Act (12 U.S.C. 4513). The Guidance
addresses standards for developing and implementing administrative, technical, and
physical safeguards to protect the security,
confidentiality, and integrity of information.
1. Scope. The Guidance applies to information maintained by or on behalf of the Federal National Mortgage Association (Fannie
Mae) and the Federal Home Loan Mortgage
Corporation (Freddie Mac) (collectively, the
Enterprises).
2. Preservation of Existing Authority. Nothing in the Guidance in any way limits the
authority of OFHEO to otherwise address unsafe or unsound conditions or practices or
violations of applicable law, regulation or
supervisory order. Action referencing the
Policy Guidance may be taken separate

from, in conjunction with or in addition to
any other enforcement action available to
OFHEO. Compliance with the Policy Guidance in general would not preclude a finding
by the agency that an Enterprise is otherwise engaged in a specific unsafe or unsound
practice or is in an unsafe or unsound condition, or requiring corrective or remedial action with regard to such practice or condition. That is, supervisory action is not precluded against an Enterprise that has not
been cited for a deficiency under the Policy
Guidance. Conversely, an Enterprise’s failure
to comply with one of the supervisory requirements set forth in the Policy Guidance
may not warrant a formal supervisory response from OFHEO, if the agency determines the matter may be otherwise addressed in a satisfactory manner. For example, OFHEO may require the submission of a
plan to achieve compliance with the particular requirement or standard without taking any other enforcement action.
3. Definitions. For purposes of the Guidance, the following definitions apply:
a. Information means any record of an Enterprise, whether in paper, electronic, or
other form, that is handled or maintained by
or on behalf of an Enterprise;
b. Information security program means the
administrative, technical, or physical safeguards used by an Enterprise to access, collect, process, store, use, transmit, dispose of,
or otherwise handle information;
c. Information systems means any methods
used to access, collect, store, use, transmit,
protect, or dispose of information;
d. Service provider means any person or entity, including any third party vendor, that
maintains, processes or otherwise is permitted access to information through its
provision of services directly or indirectly to
an Enterprise.
B—SAFETY AND SOUNDNESS STANDARDS FOR
INFORMATION
1. Information Security Program. Each Enterprise shall implement a comprehensive
written information security program that
includes administrative, technical, and physical safeguards appropriate to the nature and
scope of its activities. While all parts of the
Enterprise are not required to implement a
uniform set of policies, all elements of the
information security program must be coordinated.
2. Objectives. An Enterprise’s information
security program shall be designed to:
a. Ensure the security and confidentiality
of information;
b. Protect against any anticipated threats
or hazards to the security or integrity of
such information; and
c. Protect against unauthorized access to
or use of such information.
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C—DEVELOPMENT AND IMPLEMENTATION OF
INFORMATION SECURITY PROGRAM
1. Involve the Board of Directors. The board
of directors or an appropriate committee of
the board of each Enterprise shall:
a. Approve the Enterprise’s written information security program; and
b. Oversee the development, implementation, and maintenance of the Enterprise’s information security program, including assigning specific responsibility for its implementation and reviewing reports from management.
2. Assess Risk. Each Enterprise shall:
a. Identify reasonably foreseeable internal
and external threats that could result in unauthorized disclosure, misuse, alteration, or
destruction of information or information
systems;
b. Assess the likelihood and potential damage of these threats, taking into consideration the sensitivity of nonpublic information; and
c. Assess the sufficiency of policies, procedures, information systems, and other arrangements in place to control risks.
3. Manage and Control Risk. Each Enterprise shall:
a. Design its information security program
to manage and control the identified risks,
commensurate with the sensitivity of the information as well as the complexity and
scope of the Enterprise’s activities. Each Enterprise should consider whether the following security measures are appropriate for
the Enterprise and, if so, adopt those measures the Enterprise concludes are appropriate:
i. Access controls over information systems, including controls to authenticate and
permit access only to authorized individuals
and controls to prevent employees from providing information to unauthorized individuals who may seek to obtain this information through fraudulent means;
ii. Access restrictions at physical locations
containing information, such as buildings,
computer facilities, and records storage facilities to permit access only to authorized
individuals;
iii. Encryption of electronic information,
including while in transit or in storage on
networks or systems to which unauthorized
individuals may have access;
iv. Procedures designed to ensure that information system modifications are consistent with the Enterprise’s information security program;
v. Dual control procedures, segregation of
duties, and employee background checks for
employees with responsibilities for or access
to information;
vi. Monitoring systems and procedures to
detect actual and attempted attacks on or
intrusion into information systems;

vii. Response programs that specify actions to be taken when the Enterprise suspects or detects that unauthorized individuals have gained access to information systems, including appropriate reports to regulatory and law enforcement agencies; and
viii. Measures to protect against destruction, loss or damage of information due to
potential environmental hazards, such as fire
and water damage or technological failures.
b. Train staff to implement the Enterprise’s information security program; and
c. Regularly test the key controls, systems
and procedures of the information security
program. The frequency and nature of such
tests should be determined by the Enterprise’s risk assessment. Tests should be conducted or reviewed by independent third parties or staff that are independent of those
that develop or maintain the security programs.
4. Oversee Service Provider Arrangements.
Each Enterprise shall:
a. Exercise appropriate due diligence in selecting its service providers;
b. Require its service providers by contract
to implement appropriate measures designed
to meet the objectives of the Guidance; and
c. Where indicated by the Enterprise’s risk
assessment, monitor its service providers to
confirm that they have satisfied their obligations as required by section 9(b). As part of
this monitoring, an Enterprise should review
audits, summaries of test results, or other
equivalent evaluations of its service providers.
5. Adjust the Program. Each Enterprise shall
monitor, evaluate, and adjust, as appropriate, the information security program in
light of any relevant changes in technology,
the sensitivity of its information, internal or
external threats to information, and the Enterprise’s own changing business arrangements, such as acquisitions, alliances and
joint ventures, outsourcing arrangements,
and changes to information systems.
6. Report to the Board. Each Enterprise
shall report to its board or an appropriate
committee of the board at least annually.
This report should describe the overall status of the information security program and
the Enterprise’s compliance with the Guidance. The reports should discuss material
matters related to its program, addressing
issues such as: risk assessment; risk management and control decisions; service provider
arrangements; results of testing; security
breaches or violations and management’s responses; and recommendations for changes in
the information security program.
7. Implementation. a. Each Enterprise
should implement an information security
program pursuant to the Guidance.
b. Until January 1, 2004, a contract that an
Enterprise has entered into with a service
provider to perform services for it or functions on its behalf satisfies the provisions of
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section 9, even if the contract does not include a requirement that the servicer maintain the security and confidentiality of information, as long as the Enterprise entered
into the contract on or before the effective
date.

PART 1750—CAPITAL
Subpart A—Minimum Capital
Sec.
1750.1 General.
1750.2 Definitions.
1750.3 Procedure and timing.
1750.4 Minimum capital requirement computation.
APPENDIX A TO SUBPART A OF PART 1750—
MINIMUM CAPITAL COMPONENTS FOR INTEREST RATE AND FOREIGN EXCHANGE
RATE CONTRACTS

Subpart B—Risk-Based Capital
1750.10 General.
1750.11 Definitions.
1750.12 Procedures and timing.
1750.13 Risk-based capital level computation.
APPENDIX A TO SUBPART B OF PART 1750—
RISK-BASED CAPITAL TEST METHODOLOGY
AND SPECIFICATIONS
APPENDIX B TO SUBPART B OF PART 1750 [RESERVED]
AUTHORITY: 12 U.S.C. 4513, 4514, 4611, 4612,
4614, 4615, 4618.

Subpart A—Minimum Capital
§ 1750.1

General.

The regulation contained in this subpart A sets forth the methodology for
computing the minimum capital requirement for each Enterprise. The
board of directors of each Enterprise is
responsible for ensuring that the Enterprise maintains capital at a level
that is sufficient to ensure the continued financial viability of the Enterprise and that equals or exceeds the
minimum capital requirement contained in this subpart A.
§ 1750.2

Definitions.

For purposes of this subpart A, the
following definitions shall apply:
Affiliate means any entity that controls, is controlled by, or is under common control with, an Enterprise, except as otherwise provided by the Director.

Commitment means any contractual,
legally binding agreement that obligates an Enterprise to purchase or to
securitize mortgages.
Core Capital—(1) Means the sum of (as
determined in accordance with generally
accepted
accounting
principles)—
(i) The par or stated value of outstanding common stock;
(ii) The par or stated value of outstanding perpetual, noncumulative preferred stock;
(iii) Paid-in capital; and
(iv) Retained earnings; and
(2) Does not include debt instruments
or any amounts the Enterprise could be
required to pay at the option of an investor to retire capital instruments.
Director means the Director of
OFHEO.
Enterprise means the Federal National Mortgage Association and any
affiliate thereof or the Federal Home
Loan Mortgage Corporation and any affiliate thereof.
Foreign exchange rate contracts—
(1) Means cross-currency interest
rate swaps, forward foreign exchange
contracts, currency options purchased
(including currency options purchased
over-the-counter), and any other instrument that gives rise to similar
credit risks; and
(2) Does not mean foreign exchange
rate contracts with an original maturity of 14 calendar days or less and foreign exchange rate contracts traded on
exchanges that require daily payment
of variation margins.
Interest rate contracts—
(1) Means single currency interest
rate swaps, basis swaps, forward rate
agreements, interest rate options purchased (including caps, collars, and
floors purchased), over-the-counter options purchased, and any other instrument that gives rise to similar credit
risks (including when-issued securities
and forward deposits accepted); and
(2) Does not mean such instruments
traded on exchanges that require daily
payment of variation margins.
Mortgage-backed security means a security, investment, or substantially
equivalent instrument that represents
an interest in a pool of loans secured
by mortgages or deeds of trust where
the principal or interest payments to
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the investor in the security or substantially equivalent instrument are guaranteed or effectively guaranteed by an
Enterprise.
Multifamily credit enhancement means
any guarantee, pledge, purchase arrangement, or other obligation or commitment provided or entered into by an
Enterprise with respect to multifamily
mortgages to provide credit enhancement, liquidity, interest rate support,
and other guarantees and enhancements for revenue bonds issued by a
state or local governmental unit (including a housing finance agency) or
other bond issuer.
1992 Act means the Federal Housing
Enterprises Financial Safety and
Soundness Act of 1992, found at Title
XIII of the Housing and Community
Development Act of 1992, Pub. L. 102–
550, 12 U.S.C. 4501 et seq.
Notional amount means the face value
of the underlying financial instrument(s) on which an interest rate or
foreign exchange rate contract is
based.
Off-balance sheet obligation means a
binding agreement, contract, or similar
arrangement that requires or may require future payment(s) in money or
kind by another party to an Enterprise,
or that effectively guarantees all or
part of such payment(s) to third parties (including commitments), where
such agreement or contract is a source
of credit risk that is not included on
its balance sheet.
OFHEO means the Office of Federal
Housing Enterprise Oversight.
Other off-balance sheet obligations
means all off-balance sheet obligations
of an Enterprise that are not mortgage-backed securities or substantially
equivalent instruments and that are
not resecuritized mortgage-backed securities, such as real estate mortgage
investment
conduits
or
similar
resecuritized instruments.
Perpetual,
noncumulative
preferred
stock means preferred stock that—
(1) Does not have a maturity date;
(2) Provides the issuer the ability and
the legal right to eliminate dividends
and does not permit the accruing or
payment of impaired dividends;
(3) Cannot be redeemed at the option
of the holder; and

(4) Has no other provisions that will
require future redemption of the issue,
in whole or in part, or that will reset
the dividend periodically based, in
whole or in part, on the Enterprise’s
current credit standing, such as auction rate, money market, or remarketable preferred stock, or that may cause
the dividend to increase to a level that
could create an incentive for the issuer
to redeem the instrument, such as exploding rate stock.
Qualifying collateral means cash on
deposit; securities issued or guaranteed
by the central governments of the
OECD-based
group
of
countries,1
United States Government agencies, or
United States Government-sponsored
agencies; and securities issued by multilateral lending institutions or regional development banks.
§ 1750.3

Procedure and timing.

(a) Each Enterprise shall file with
the Director a minimum capital report
each quarter or at such other times as
the Director requires, in his or her sole
discretion. The report shall contain the
information that responds to all of the
items required by OFHEO in written
1 The OECD-based group of countries comprises full members of the Organization for
Economic Cooperation and Development
(OECD) regardless of entry date, as well as
countries that have concluded special lending arrangements with the International
Monetary Fund (IMF) associated with the
IMF’s General Arrangements to Borrow, but
excludes any country that has rescheduled
its external sovereign debt within the previous 5 years. A rescheduling of external sovereign debt generally would include any renegotiation of terms arising from a country’s mobility or unwillingness to meet its
external debt service obligations, but generally not include any renegotiation to allow
the borrower to take advantage of a decline
in interest rate or other change in market
conditions. As of November 1995, the OECD
countries included the following countries:
Australia, Austria, Belgium, Canada, Denmark, Finland, France, Germany, Greece,
Iceland, Ireland, Italy, Japan, Luxembourg,
Mexico, the Netherlands, New Zealand, Norway, Portugal, Spain, Sweden, Switzerland,
Turkey, the United Kingdom, and the United
States; and Saudi Arabia has concluded special lending arrangements with the IMF associated with the IMF’s General Arrangements to Borrow.
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instructions to the Enterprise, including, but not limited to:
(1) Estimate of the minimum capital
requirement;
(2) Estimate of core capital overage
or shortfall relative to the estimated
minimum capital requirement;
(3) Such other information as may be
required by the Director.
(b) The quarterly minimum capital
report shall be submitted not later
than April 30, July 30, October 30, and
January 30 of each year.
(c) Each minimum capital report
shall be submitted in writing and in
such other format as may be required
by the Director.
(d) In the event an Enterprise makes
an adjustment to its financial statements for a quarter or a date for which
the information was requested, which
would cause an adjustment to a minimum capital report, the Enterprise
shall file with the Director an amended
minimum capital report not later than
3 business days after the date of such
adjustment.
(e) Each minimum capital report or
any amended minimum capital report
shall contain a declaration by an officer authorized by the board of directors
of the Enterprise to make such a declaration, including, but not limited to
a president, vice president, or treasurer, that the report is true and correct
to the best of such officer’s knowledge
and belief.
§ 1750.4 Minimum capital requirement
computation.
(a) The minimum capital requirement for each Enterprise shall be computed by adding the following amounts:
(1) 2.50 percent times the aggregate
on-balance sheet assets of the Enterprise;
(2) 0.45 percent times the unpaid principal balance of mortgage-backed securities and substantially equivalent instruments that were issued or guaranteed by the Enterprise;
(3) 0.45 percent of 50 percent of the
average dollar amount of commitments
outstanding each quarter over the preceding four quarters;
(4) 0.45 percent of the outstanding
principal amount of bonds with multifamily credit enhancements;

(5) 0.45 percent of the dollar amount
of sold portfolio remittances pending;
(6)(i) 3.00 percent of the credit equivalent amount of interest rate contracts
and foreign exchange rate contracts,
except to the extent of the current
market value of posted qualifying collateral, computed in accordance with
appendix A to this subpart;
(ii) 1.50 percent of the market value
of qualifying collateral posted to secure interest rate and foreign exchange
rate contracts, not to exceed the credit
equivalent amount of such contracts,
computed in accordance with appendix
A to this subpart; and
(7) 0.45 percent of the outstanding
amount, credit equivalent amount, or
other measure determined appropriate
by the Director, of other off-balance
sheet obligations (excluding commitments, multifamily credit enhancements, sold portfolio remittances pending, and interest rate contracts and
foreign exchange rate contracts), except as adjusted by the Director to reflect differences in the credit risk of
such obligations in relation to mortgage-backed securities.
(b) Any asset or financial obligation
that is properly classifiable in more
than one of the categories enumerated
in paragraphs (a) (1) through (7) of this
section shall be classified in the category that yields the highest minimum
capital requirement.
(c) As used in this section, the term
‘‘preceding four quarters’’ means the
last day of the quarter just ended (or
the date for which the minimum capital report is filed, if different), and the
three preceding quarter-ends.
APPENDIX A TO SUBPART A OF PART
1750—MINIMUM
CAPITAL
COMPONENTS FOR INTEREST RATE AND FOREIGN EXCHANGE RATE CONTRACTS
1. The minimum capital components for interest rate and foreign exchange rate contracts are computed on the basis of the credit equivalent amounts of such contracts.
Credit equivalent amounts are computed for
each of the following off-balance sheet interest rate and foreign exchange rate contracts:
a. Interest Rate Contracts
i. Single currency interest rate swaps.
ii. Basis swaps.
iii. Forward rate agreements.
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iv. Interest rate options purchased (including caps, collars, and floors purchased).
v. Any other instrument that gives rise to
similar credit risks (including when-issued
securities and forward deposits accepted).
b. Foreign Exchange Rate Contracts
i. Cross-currency interest rate swaps.
ii. Forward foreign exchange rate contracts.
iii. Currency options purchased.
iv. Any other instrument that gives rise to
similar credit risks.
2. Foreign exchange rate contracts with an
original maturity of 14 calendar days or less
and foreign exchange rate contracts traded
on exchanges that require daily payment of
variation margins are excluded from the
minimum capital requirement computation.
Over-the-counter options purchased, however, are included and treated in the same
way as the other interest rate and foreign
exchange rate contracts.
3. Calculation of Credit Equivalent Amounts
a. The minimum capital components for
interest rate and foreign exchange rate contracts are computed on the basis of the credit equivalent amounts of such contracts. The
credit equivalent amount of an off-balance
sheet interest rate and foreign exchange rate
contract that is not subject to a qualifying
bilateral netting contract in accordance with
this appendix A is equal to the sum of the
current exposure (sometimes referred to as
the replacement cost) of the contract and an
estimate of the potential future credit exposure over the remaining life of the contract.
b. The current exposure is determined by
the mark-to-market value of the contract. If
the mark-to-market value is positive, then
the current exposure is the mark-to-market
value. If the mark-to-market value is zero or
negative, then the current exposure is zero.
Mark-to-market values are measured in
United States dollars, regardless of the currency or currencies specified in the contract,
and should reflect changes in the relevant
rates, as well as counterparty credit quality.
c. The potential future credit exposure of a
contract, including a contract with a negative mark-to-market value, is estimated by
multiplying the notional principal amount
of the contract by a credit conversion factor.
The effective rather than the apparent or
stated notional amount must be used in this
calculation. The credit conversion factors
are:
Interest rate
contracts
(percent)

Remaining maturity

1 year or less ....................
Over 1 year .......................

Foreign exchange rate
contracts (percent)

0.0
0.5

1.0
5.0

d. Because foreign exchange rate contracts
involve an exchange of principal upon maturity, and foreign exchange rates are generally more volatile than interest rates,
higher conversion factors have been established for foreign exchange rate contracts
than for interest rate contracts.
e. No potential future credit exposure is
calculated for single currency interest rate
swaps in which payments are made based
upon two floating rate indexes, so-called
floating/floating or basis swaps. The credit
exposure on these contracts is evaluated
solely on the basis of their mark-to-market
values.
4. Avoidance of Double Counting
In certain cases, credit exposures arising
from the interest rate and foreign exchange
instruments covered by this appendix A may
already be reflected, in part, on the balance
sheet. To avoid double counting such exposures in the assessment of capital adequacy,
counterparty credit exposures arising from
the types of instruments covered by this appendix A may need to be excluded from balance sheet assets in calculating the minimum capital requirement.
5. Collateral
a. The sufficiency of collateral for off-balance sheet items is determined by the market value of the collateral in relation to the
credit equivalent amount. Collateral held
against a netting contract is not recognized
for minimum capital standard purposes unless it is legally available to support the single legal obligation created by the netting
contract. Excess collateral held against one
contract or a group of contracts for which a
recognized netting agreement exists may not
be considered.
b. The only forms of collateral that are formally recognized by the minimum capital
standard framework are cash on deposit; securities issued or guaranteed by the central
governments of the OECD-based group of
countries, United States Government agencies, or United States Government-sponsored
agencies; and securities issued by multilateral lending institutions or regional development banks.
6. Netting
a. For purposes of this appendix A, netting
refers to the offsetting of positive and negative mark-to-market values in the determination of a current exposure to be used in
the calculation of a credit equivalent
amount. Any legally enforceable form of bilateral netting (that is, netting with a single
counterparty) of interest rate and foreign exchange rate contracts is recognized for purposes of calculating the credit equivalent
amount provided that the following criteria
are met:
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i. Netting must be accomplished under a
written netting contract that creates a single legal obligation, covering all included individual contracts, with the effect that the
Enterprise would have a claim to receive, or
obligation to pay, only the net amount of
the sum of the positive and negative markto-market values on included individual contracts in the event that a counterparty, or a
counterparty to whom the contract has been
validly assigned, fails to perform due to default, insolvency, liquidation, or similar circumstances.
ii. The Enterprise must obtain a written
and reasoned legal opinion(s) representing
that in the event of a legal challenge—including one resulting from default, insolvency,
liquidation,
or
similar
circumstances—the relevant court and administrative authorities would find the Enterprise’s exposure to be such a net amount
under—
A. The law of the jurisdiction in which the
counterparty is chartered or the equivalent
location in the case of noncorporate entities,
and if a branch of the counterparty is involved, then also under the law of the jurisdiction in which the branch is located;
B. The law that governs the individual contracts covered by the netting contract; and
C. The law that governs the netting contract.
iii. The Enterprise must establish and
maintain procedures to ensure that the legal
characteristics of netting contracts are kept
under review in the event of possible changes
in relevant law.
iv. The Enterprise must maintain in its
files documentation adequate to support the
netting of rate contracts, including a copy of
the bilateral netting contract and necessary
legal opinions.
b. A contract containing a walkaway
clause is not eligible for netting for purposes
of calculating the credit equivalent amount.1
c. By netting individual contracts for the
purpose of calculating its credit equivalent
amount, the Enterprise represents that it
has met the requirements of this appendix A
and all the appropriate documents are in the
Enterprise’s files and available for inspection by OFHEO. OFHEO may determine that
an Enterprise’s files are inadequate or that a
netting contract, or any of its underlying individual contracts, may not be legally enforceable under any one of the bodies of law
described in this appendix A. If such a deter-

mination is made, the netting contract may
be disqualified from recognition for minimum capital standard purposes or underlying individual contracts may be treated as
though they are not subject to the netting
contract.
d. The credit equivalent amount of interest
rate and foreign exchange rate contracts
that are subject to a qualifying bilateral netting contract is calculated by adding the
current exposure of the netting contract and
the sum of the estimates of the potential future credit exposures on all individual contracts subject to the netting contract, estimated in accordance with paragraph 3 of this
appendix A. Offsetting contracts in the same
currency maturing on the same date will
have lower potential future exposure as well
as lower current exposure. Therefore, for
purposes of calculating potential future
credit exposure to a netting counterparty for
foreign exchange rate contracts and other
similar contracts in which notional principal
is equivalent to cash flows, total notional
principal is defined as the net receipts falling due on each value date in each currency.
e. The current exposure of the netting contract is determined by summing all positive
and negative mark-to-market values of the
individual contracts included in the netting
contract. If the net sum of the mark-to-market values is positive, then the current exposure of the netting contract is equal to that
sum. If the net sum of the mark-to-market
values is zero or negative, then the current
exposure of the netting contract is zero.
OFHEO may determine that a netting contract qualifies for minimum capital standard
netting treatment even though certain individual contracts may not qualify. In such instances, the nonqualifying contracts should
be treated as individual contracts that are
not subject to the netting contract.
f. In the event a netting contract covers
contracts that are normally excluded from
the minimum capital requirement computation—for example, foreign exchange rate
contracts with an original maturity of 14
calendar days or less, or instruments traded
on exchanges that require daily payment of
variation margin—an Enterprise may elect
consistently either to include or exclude all
mark-to-market values of such contracts
when determining net current exposure.

1 A walkaway clause is a provision in a netting contract that permits a non-defaulting
counterparty to make lower payments than
it would make otherwise under the contract,
or no payment at all, to a defaulter or to the
estate of a defaulter, even if the defaulter or
the estate of the defaulter is a net creditor
under the contract.

SOURCE: 66 FR 47806, Sept. 13, 2001, unless
otherwise noted.

Subpart B—Risk-Based Capital

§ 1750.10

General.

The regulation contained in this subpart B establishes the methodology for
computing the risk-based capital level
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for each Enterprise. The board of directors of each Enterprise is responsible
for ensuring that the Enterprise maintains total capital at a level that is
sufficient to ensure the continued financial viability of the Enterprise and
is equal to or exceeds the risk-based
capital level computed pursuant to this
subpart B.
§ 1750.11

Definitions.

Except where a term is explicitly defined differently in this subpart, all
terms defined at § 1750.2 of subpart A of
this part shall have the same meanings
for purposes of this subpart. For purposes of subpart B of this part, the following definitions shall apply:
(a) Benchmark loss experience means
the rates of default and severity for
mortgage loans that—
(1) Were originated during a period of
two or more consecutive calendar years
in contiguous areas that together contain at least five percent of the population of the United States, and
(2) Experienced the highest loss rate
for any period of such duration in comparison with the loans originated in
any other contiguous areas that together contain at least five percent of
the population of the United States.
(b) Constant maturity Treasury yield
means the constant maturity Treasury
yield, published by the Board of Governors of the Federal Reserve System.
(c) Contiguous areas means all the
areas within a state or a group of two
or more states sharing common borders. ‘‘Sharing common borders’’ does
not mean meeting at a single point.
Colorado, for example, is contiguous
with New Mexico, but not with Arizona.
(d) Credit risk means the risk of financial loss to an Enterprise from nonperformance by borrowers or other obligors on instruments in which an Enterprise has a financial interest, or as
to which the Enterprise has a financial
obligation.
(e) Default rate of a given group of
loans means the ratio of the aggregate
original principal balance of the defaulted loans in the group to the aggregate original principal balance of all
loans in the group.

(f) Defaulted loan means a loan that,
within ten years following its origination:
(1) Resulted in pre-foreclosure sale,
(2) Completed foreclosure,
(3) Resulted in the acquisition of real
estate collateral, or
(4) Otherwise resulted in a credit loss
to an Enterprise.
(g) Financing costs of property acquired through foreclosure means the
product of:
(1) The number of years (including
fractions) of the period from the completion of foreclosure through disposition of the property,
(2) The average of the Enterprises’
short-term funding rates, and
(3) The unpaid principal balance at
the time of foreclosure.
(h) Interest rate risk means the risk of
financial loss due to the sensitivity of
earnings and net worth of an Enterprise to changes in interest rates.
(i) Loss on a defaulted loan means:
(1) With respect to a loan in category
1, 2, or 3 of the definition of defaulted
loan the difference between:
(i) The sum of the principal and interest owed when the borrower lost
title to the property securing the mortgage; financing costs through the date
of property disposition; and cash expenses incurred during the foreclosure
process, the holding period for real estate collateral acquired as a result of
default, and the property liquidation
process; and
(ii) The sum of the property sales
price and any other liquidation proceeds (except those resulting from private mortgage insurance proceeds or
other third-party credit enhancements).
(2) With respect to defaulted loans
not in categories 1, 2, or 3, the amount
of the financial loss to the Enterprise.
(j) Mortgage means any loan secured
by such classes of liens as are commonly given or are legally effective to
secure advances on, or the unpaid purchase price of, real estate under the
laws of the State in which the real estate is located; or a manufactured
house that is personal property under
the laws of the State in which the manufactured house is located, together
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with the credit instruments, if any, secured thereby, and includes interests in
mortgages.
(k) Seasoning means the change over
time in the ratio of the unpaid principal balance of a mortgage to the
value of the property by which such
mortgage loan is secured.
(l) Severity rate for any group of defaulted loans means the aggregate
losses on all loans in that group divided by the aggregate original principal balances of those loans.
(m) Stress period means a hypothetical ten-year period immediately
following the day for which capital is
being measured, which is a period
marked by the severely adverse economic circumstances defined in 12 CFR
1750.13 and Appendix A to this subpart.
(n) Total capital means, with respect
to an Enterprise, the sum of the following:
(1) The core capital of the Enterprise;
(2) A general allowance for foreclosure losses, which—
(i) Shall include an allowance for
portfolio mortgage losses, an allowance
for non-reimbursable foreclosure costs
on government claims, and an allowance for liabilities reflected on the balance sheet for the Enterprise for estimated foreclosure losses on mortgagebacked securities; and
(ii) Shall not include any reserves of
the Enterprise made or held against
specific assets.
(3) Any other amounts from sources
of funds available to absorb losses incurred by the Enterprise, that the Director by regulation determines are appropriate to include in determining
total capital.
(o) Type of mortgage product means a
classification of one or more mortgage
products, as established by the Director, that have similar characteristics
from each set of characteristics under
the paragraphs (o)(1) through (o)(7) of
this section:
(1) The property securing the mortgage is—
(i) A residential property consisting
of 1 to 4 dwelling units; or
(ii) A residential property consisting
of more than 4 dwelling units.
(2) The interest rate on the mortgage
is—(i) Fixed; or

(ii) Adjustable.
(3) The priority of the lien securing
the mortgage is—
(i) First; or
(ii) Second or other.
(4) The term of the mortgage is—
(i) 1 to 15 years;
(ii) 16–30 years; or
(iii) More than 30 years.
(5) The owner of the property is—
(i) An owner-occupant; or
(ii) An investor.
(6) The unpaid principal balance of
the mortgage—
(i) Will amortize completely over the
term of the mortgage, and will not increase significantly at any time during
the term of the mortgage;
(ii) Will not amortize completely
over the term of the mortgage, and will
not increase significantly at any time
during the term of the mortgage; or
(iii) May increase significantly at
some time during the term of the mortgage.
(7) Any other characteristics of the
mortgage, as specified in Appendix A to
this subpart.
§ 1750.12 Procedures and timing.
(a) Each Enterprise shall file with
the Director a Risk-Based Capital Report each quarter, and at such other
times as the Director may require, in
his or her discretion. The report shall
contain the information required by
the Director in the instructions to the
Risk-Based Capital Report in the format or media specified therein and
such other information as may be required by the Director.
(b) The quarterly Risk-Based Capital
Report shall contain information for
the last day of the quarter and shall be
submitted not later than 30 days after
the end of the quarter. Reports required by the Director other than quarterly reports shall be submitted within
such time period as the Director shall
specify.
(c) When an Enterprise contemplates
entering a new activity, as the term is
defined in section 3.11 of Appendix A to
this subpart, the Enterprise shall notify the Director as soon as possible
while the transaction or activity is
under consideration, but in no event
later than 5 calendar days after settlement or closing. The Enterprises shall
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provide to the Director such information regarding the activity as the Director may require to determine a
stress test treatment. OFHEO will inform the Enterprise as soon as possible
thereafter of the proposed stress test
treatment of the new activity. In addition, the notice of proposed capital
classification required by § 1777.21 of
this chapter will inform the Enterprise
of the capital treatment of such new
activity used in the determination of
the risk-based capital requirement.
(d) If an Enterprise discovers that a
Risk-Based Capital Report previously
filed with OFHEO contains any errors
or omissions, the Enterprise shall notify OFHEO immediately of such discovery and file an amended Risk-Based
Capital Report not later than three
days thereafter.
(e) Each capital classification shall
be determined by OFHEO on the basis
of the Risk-Based Capital Report filed
by the Enterprise under paragraph (a)
of this section; provided that, in the
event an amended Risk-Based Capital
Report is filed prior to the issuance of
the final notice of capital classification, the Director has the discretion to
determine the Enterprise’s capital
classification on the basis of the
amended report.
(f) Each Risk-Based Capital Report or
any amended Risk-Based Capital Report shall contain a declaration by the
officer who has been designated by the
Board as responsible for overseeing the
capital adequacy of the Enterprise that
the report is true and correct to the
best of such officer’s knowledge and belief.
[66 FR 47806, Sept. 13, 2001, as amended at 67
FR 19322, Apr. 19, 2002]

§ 1750.13 Risk-based capital level computation.
(a) Risk-Based Capital Test—OFHEO
shall compute a risk-based capital
level for each Enterprise at least quarterly by applying the risk-based capital
test described in Appendix A to this
subpart to determine the amount of
total capital required for each Enterprise to maintain positive capital during the stress period. In making this
determination, the Director shall take
into account any appropriate distinctions among types of mortgage prod-

ucts, differences in seasoning of mortgages, and other factors determined appropriate by the Director in accordance
with the methodology specified in Appendix A to this subpart. The stress period has the following characteristics:
(1) Credit risk—With respect to mortgages owned or guaranteed by the Enterprise and other obligations of the
Enterprise, losses occur throughout the
United States at a rate of default and
severity reasonably related, in accordance with Appendix A to this subpart,
to the benchmark loss experience.
(2) Interest rate risk—(i) In general. Interest rates decrease as described in
paragraph (a)(2)(ii) of this section or
increase as described in paragraph
(a)(2)(iii) of this section, whichever
would require more capital in the
stress test for the Enterprise. Appendix
A to this subpart contains a description of the methodology applied to implement the interest rate scenarios described in paragraphs (a)(2)(ii) and (iii)
of this section.
(ii) Decreases. The 10-year constant
maturity Treasury yield decreases during the first year of the stress period
and remains at the new level for the remainder of the stress period. The yield
decreases to the lesser of—
(A) 600 basis points below the average
yield during the 9 months immediately
preceding the stress period, or
(B) 60 percent of the average yield
during the 3 years immediately preceding the stress period, but in no case
to a yield less than 50 percent of the
average yield during the 9 months immediately preceding the stress period.
(iii) Increases. The 10-year constant
maturity Treasury yield increases during the first year of the stress period
and will remain at the new level for the
remainder of the stress period. The
yield increases to the greater of—
(A) 600 basis points above the average
yield during the 9 months immediately
preceding the stress period, or
(B) 160 percent of the average yield
during the 3 years immediately preceding the stress period, but in no case
to a yield greater than 175 percent of
the average yield during the 9 months
immediately preceding the stress period.
(iv) Different terms to maturity. Yields
of Treasury instruments with terms to
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maturity other than 10 years will
change relative to the 10-year constant
maturity Treasury yield in patterns
and for durations that are reasonably
related to historical experience and are
judged reasonable by the Director. The
methodology used by the Director to
adjust the yields of those other instruments is specified in Appendix A to
this subpart.
(v) Large increases in yields. If the 10year constant maturity Treasury yield
is assumed to increase by more than 50
percent over the average yield during
the 9 months immediately preceding
the stress period, the Director shall adjust the losses resulting from the conditions specified in paragraph (a)(2)(iii)
of this section to reflect a correspondingly higher rate of general price inflation. The method of such adjustment
by the Director is specified in Appendix
A to this subpart.
(3) New business. Any contractual
commitments of the Enterprise to purchase mortgages or issue securities will
be fulfilled. The characteristics of resulting mortgages purchased, securities issued, and other financing will be
consistent with the contractual terms
of such commitments, recent experience, and the economic characteristics
of the stress period, as more fully specified in Appendix A to this subpart. No
other purchases of mortgages shall be
assumed.
(4) Other activities. Losses or gains on
other activities, including interest rate
and foreign exchange hedging activities, shall be determined by the Director, in accordance with Appendix A to
this subpart and on the basis of available information, to be consistent with
the stress period.
(5) Consistency. Characteristics of the
stress period other than those specifically set forth in paragraph (a) of this
section, such as prepayment experience
and dividend policies, will be determined by the Director, in accordance
with Appendix A to this subpart, on the
basis of available information, to be
most consistent with the stress period.
(b) Risk-Based Capital Level. The riskbased capital level of an Enterprise, to
be used in determining the appropriate
capital classification of each Enterprise, as required by section 1364 of the
Federal Housing Enterprises Financial

Safety and Soundness Act of 1992 (12
U.S.C. 4614), shall be equal to the sum
of the following amounts:
(1) Credit and Interest Rate Risk. The
amount of total capital determined by
applying the risk-based capital test
under paragraph (a) of this section to
the Enterprise.
(2) Management and Operations Risk.
To provide for management and operations risk, 30 percent of the amount of
total capital determined by applying
the risk-based capital test under paragraph (a) of this section to the Enterprise.
APPENDIX A TO SUBPART B OF PART
1750—RISK-BASED CAPITAL TEST
METHODOLOGY AND SPECIFICATIONS
1.0

Identification of the Benchmark Loss
Experience
1.1 Definitions
1.2 Data
1.3 Procedures
2.0 Identification of a New Benchmark Loss
Experience
3.0 Computation of the Risk-Based Capital
Requirement
3.1 Data
3.1.1 Introduction
3.1.2 Risk-Based Capital Report
3.1.2.1 Whole Loan Inputs
3.1.2.2 Mortgage Related Securities Inputs
3.1.2.3 Nonmortgage
Instrument
Cash
Flows Inputs
3.1.2.4 Inputs for Alternative Modeling
Treatment Items
3.1.2.5 Operations, Taxes, and Accounting
Inputs
3.1.3 Public Data
3.1.3.1 Interest Rates
3.1.3.2 Property Valuation Inputs
3.1.4 Constant Values
3.1.4.1 Single Family Loan Performance
3.1.4.2 Multifamily Loan Performance
3.2 Commitments
3.2.1 Commitments Overview
3.2.2 Commitments Inputs
3.2.2.1 Loan Data
3.2.2.2 Interest Rate Data
3.2.3 Commitments Procedures
3.2.4 Commitments Outputs
3.3 Interest Rates
3.3.1 Interest Rates Overview
3.3.2 Interest Rates Inputs
3.3.3 Interest Rates Procedures
3.3.4 Interest Rates Outputs
3.4 Property Valuation
3.4.1 Property Valuation Overview
3.4.2 Property Valuation Inputs
3.4.3 Property Valuation Procedures for
Inflation Adjustment
3.4.4 Property Valuation Outputs
3.5 Counterparty Defaults
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3.5.1 Counterparty Defaults Overview
3.5.2 Counterparty Defaults Input
3.5.3 Counterparty Defaults Procedures
3.5.4 Counterparty Defaults Outputs
3.6 Whole Loan Cash Flows
3.6.1 Whole Loan Cash Flows Overview
3.6.2 Whole Loan Cash Flows Inputs
3.6.3 Whole Loan Cash Flows Procedures
3.6.3.1 Timing Conventions
3.6.3.2 Payment Allocation Conventions
3.6.3.3 Mortgage Amortization Schedule
3.6.3.4 Single Family Default and Prepayment Rates
3.6.3.5 Multifamily Default and Prepayment Rates
3.6.3.6 Calculation of Single Family and
Multifamily Mortgage Losses
3.6.3.7 Stress Test Whole Loan Cash Flows
3.6.3.8 Whole Loan Accounting Flows
3.6.4 Final Whole Loan Cash Flow Outputs
3.7 Mortgage-Related Securities Cash Flows
3.7.1 Mortgage-Related Securities Overview
3.7.2 Mortgage-Related Securities Inputs
3.7.2.1 Inputs Specifying Individual Securities
3.7.2.2 Interest Rate Inputs
3.7.2.3 Mortgage Performance Inputs
3.7.2.4 Third-Party Credit Inputs
3.7.3 Mortgage-Related Securities Procedures
3.7.3.1 Single Class MBSs
3.7.3.2 REMICs and Strips
3.7.3.3 Mortgage Revenue Bonds and Miscellaneous MRS
3.7.3.4 Accounting
3.7.4 Mortgage-Related Securities Outputs
3.8 Nonmortgage Instrument Cash Flows
3.8.1 Nonmortgage Instrument Overview
3.8.2 Nonmortgage Instrument Inputs
3.8.3 Nonmortgage Instrument Procedures
3.8.3.1 Apply Specific Calculation Simplifications
3.8.3.2 Determine the Timing of Cash
Flows
3.8.3.3 Obtain
the
Principal
Factor
Amount at Each Payment Date
3.8.3.4 Calculate the Coupon Factor
3.8.3.5 Project Principal Cash Flows or
Changes in the Notional Amount
3.8.3.6 Project Interest and Dividend Cash
Flows
3.8.3.7 Apply Call, Put, or Cancellation
Features, if Applicable
3.8.3.8 Calculate Monthly Interest Accruals for the Life of the Instrument
3.8.3.9 Calulate Monthly Amotization (Accretion) of Premiums (Discounts) and
Fees
3.8.3.10 Apply Counterparty Haircuts
3.8.4 Nonmortgage Instrument Outputs
3.9 Alternative Modeling Treatments
3.9.1 Alternative Modeling Treatments
Overview
3.9.2 Alternative Modeling Treatments Inputs

3.9.3 Alternative Modeling Treatments
Procedures
3.9.3.1 Off-Balance Sheet Items
3.9.3.2 Reconciling Items
3.9.3.3 Balance Sheet Items
3.9.4 Alternative Modeling Treatments
Outputs
3.10 Operations, Taxes, and Accounting
3.10.1 Operations, Taxes, and Accounting
Overview
3.10.2 Operations, Taxes, and Accounting
Inputs
3.10.3 Operations, Taxes, and Accounting
Procedures
3.10.3.1 New Debt and Investments
3.10.3.2 Dividends and Share Repurchases
3.10.3.3 Allowances for Loan Losses and
Other Charge-Offs
3.10.3.4 Operating Expenses
3.10.3.5 Income Taxes
3.10.3.6 Accounting
3.10.4 Operations, Taxes, and Accounting
Outputs
3.11 Treatment of New Enterprise Activities
3.11.1 New Enterprise Activities Overview
3.11.2 New Enterprise Activities Inputs
3.11.3 New Enterprise Activities Procedures
3.11.4 New Enterprise Activities Outputs
3.12 Calculation of the Risk-Based Capital
Requirement
3.12.1 Risk-Based Capital Requirement
Overview
3.12.2 Risk-Based Capital Requirement Inputs
3.12.3 Risk-Based Capital Requirement
Procedures
3.12.4 Risk-Based Capital Requirement
Output
4.0 Glossary
1.0

IDENTIFICATION OF THE BENCHMARK LOSS
EXPERIENCE

OFHEO will use the definitions, data, and
methodology described below to identify the
Benchmark Loss Experience.
1.1

Definitions

The terms defined in the Glossary to this
Appendix shall apply for this Appendix.
1.2

Data

[a] OFHEO identifies the Benchmark Loss
Experience (BLE) using historical loan-level
data required to be submitted by each of the
two Enterprises. OFHEO’s analysis is based
entirely on the data available through 1995
on conventional, 30-year, fixed-rate loans secured by first liens on single-unit, owner-occupied, detached properties. For this purpose, detached properties are defined as single family properties excluding condominiums, planned urban developments, and cooperatives. The data includes only loans that
were purchased by an Enterprise within 12
months after loan origination and loans for
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which the Enterprise has no recourse to the
lender.
[b] OFHEO organizes the data from each
Enterprise to create two substantially consistent data sets. OFHEO separately analyzes default and severity data from each Enterprise. Default rates are calculated from
loan records meeting the criteria specified
above. Severity rates are calculated from the
subset of defaulted loans for which loss data
are available.
1.3

Procedures

[a] Cumulative ten-year default rates for
each combination of states and origination
years (state/year combination) that OFHEO
examines are calculated for each Enterprise
by grouping all of the Enterprise’s loans
originated in that combination of states and
years. For origination years with less than
ten-years of loss experience, cumulative-todate default rates are used. The two Enterprise default rates are averaged, yielding an
‘‘average default rate’’ for that state/year
combination.
[b] An ‘‘average severity rate’’ for each
state/year combination is determined in the
same manner as the average default rate.
For each Enterprise, the aggregate severity
rate is calculated for all loans in the relevant state/year combination and the two
Enterprise severity rates are averaged.
[c] The ‘‘loss rate’’ for any state/year combination examined is calculated by multiplying the average default rate for that
state/year combination by the average severity rate for that combination.
[d] The rates of default and Loss Severity
of loans in the state/year combination containing at least two consecutive origination
years and contiguous areas with a total population equal to or greater than five percent
of the population of the United States with
the highest loss rate constitutes the Benchmark Loss Experience.
2.0

IDENTIFICATION OF A NEW BENCHMARK
LOSS EXPERIENCE

OFHEO will periodically monitor available
data and reevaluate the Benchmark Loss Experience using the methodology set forth in
this Appendix. Using this methodology,
OFHEO may identify a new Benchmark Loss
Experience that has a higher rate of loss
than the Benchmark Loss Experience identi-

fied at the time of the issuance of this regulation. In the event such a Benchmark Loss
Experience is identified, OFHEO may incorporate the resulting higher loss rates in the
Stress Test.
3.0

COMPUTATION OF THE RISK-BASED
CAPITAL REQUIREMENT
3.1
3.1.1

Data

Introduction

[a] The Stress Test requires data on all of
an Enterprise’s assets, liabilities, stockholders equity, accounting entries, operations and off-balance sheet obligations, as
well as economic factors that affect them:
interest rates, house prices, rent growth
rates, and vacancy rates. The Enterprises are
responsible for compiling and aggregating
data on at least a quarterly basis into a
standard format called the Risk-Based Capital Report (RBC Report). Each Enterprise is
required to certify that the RBC Report submission is complete and accurate. Data on
economic factors, such as interest rates, are
compiled from public sources. The Stress
Test uses proprietary and public data directly, and also uses values derived from
such data in the form of constants or default
values. (See Table 3–1, Sources of Stress Test
Input Data.) Data fields from each of these
sources for Stress Test computations are described in the following tables and in each
section of this Appendix.
[b] The RBC Report includes information
for all the loans owned or guaranteed by an
Enterprise, as well as securities and derivative contracts, the dollar balances of these
instruments and obligations, as well as all
characteristics that bear on their behavior
under stress conditions. As detailed in the
RBC Report, data are required for all the following categories of instruments and obligations:
• Mortgages owned by or underlying mortgage-backed securities (MBS) issued by the
Enterprises (whole loans)
• Mortgage-related securities
• Nonmortgage related securities, whether
issued by an Enterprise, (e.g., debt) or held
as investments
• Derivative contracts
• Other off-balance sheet guarantees (e.g.,
guarantees of private-issue securities).
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Section of this Appendix

Data Source(s)
R = RBC Report
P = Public Data
F = Fixed Values

Table
R

PO 00000

3.1.3, Public Data

P

F

Frm 00398

3–19, Stress Test Single Family Quarterly
House Price Growth Rates

F

3–20, Multifamily Monthly Rent Growth and
Vacancy Rates

F

Sfmt 8002
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Characteristics of securitized single family
loans originated and delivered within 6
months prior to the Start of the Stress Test

3.2.3, Commitments Procedures

3–25, Monthly Deliveries as a Percentage of
Commitments Outstanding (MDP)

3.3.2, Interest Rates Inputs

3–18, Interest Rate and Index Inputs

3.3.3, Interest Rates Procedures

3–26, CMT Ratios to the Ten-Year CMT

3.4.2, Property Valuation Inputs

3–28, Property Valuation Inputs

3.5.3, Counterparty Defaults Procedures

3–30, Rating Agencies Mappings to OFHEO
Ratings Categories

R

F
P
F
3.1.3, Public Data
3.3.4, Interest Rates Outputs
P

3–31, Stress Test Maximum Haircut by Ratings
Classification

200039T

3.6.3.3.2, Mortgage Amortization Schedule Inputs

3–32, Loan Group Inputs for Mortgage Amortization Calculation

3.6.3.4.2, Single Family Default and Prepayment Inputs

3–34, Single Family Default and Prepayment
Inputs

3.6.3.4.3.3, Prepayment and Default Rates and
Performance Fractions

3–35, Coefficients for Single Family Default
and Prepayment Explanatory Variables

3.3.4, Interest Rates Outputs

F
3.3.4, Interest Rates Outputs
R

F
F

3.6.3.3.4, Mortgage
Outputs

Amortization

Schedule
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F
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3–39, Explanatory Variable Coefficients for
Multifamily Default

F

3.6.3.3.4, Mortgage
Outputs

3.6.3.6.2.6, Single Family Gross Loss Severity
Inputs

3–42, Loan Group inputs for Gross Loss Severity

F

3.3.4, Interest Rates Outputs
3.6.3.3.4, Mortgage Amortization Schedule
Outputs
3.6.3.4.4, Single Family Default and Prepayment Outputs

3.6.3.6.3.6, Multifamily Gross Loss Severity Inputs

3–44, Loan Group Inputs for Multifamily Gross
Loss Severity

F

3.3.4, Interest Rates Outputs 3.6.3.3.4, Mortgage Amortization Schedule Outputs

3.6.3.6.4.8, Mortgage Credit Enhancement Inputs

3–46, CE Inputs for each Loan Group

R

3–47, Inputs for each Distinct CE Combination
(DCC)

R

3.6.3.7.2, Stress Test Whole Loan Cash Flow
Inputs

3–51, Inputs for Final Calculation of Stress
Test Whole Loan Cash Flows

R

3.3.4, Interest Rates Outputs
3.6.3.3.4, Mortgage Amortization Schedule
Outputs
3.6.3.4.4, Single Family Default and Prepayment Outputs
3.6.3.5.4, Multifamily Default and Prepayment
Outputs
3.6.3.6.5.6, Single Family and Multifamily Net
Loss Severity Outputs

3.6.3.8.2, Whole Loan Accounting Flows Inputs

3–54, Inputs for Whole Loan Accounting Flows

R

3.6.3.7.4, Stress Test Whole Loan Cash Flow
Outputs

Amortization

Schedule

3.6.3.3.4, Mortgage Amortization Schedule
Outputs
3.6.3.4.4, Single Family Default and Prepayment Outputs
3.6.3.5.4, Multifamily Default and Prepayment
Outputs
3.6.3.6.2.3, Single Family Gross Loss Severity
Outputs
3.6.3.6.3.3, Multifamily Gross Loss Severity
Outputs
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Section of this Appendix

Data Source(s)
R = RBC Report
P = Public Data
F = Fixed Values

Table
R

PO 00000

3.7.2, Mortgage-Related Securities Inputs

P

F

Intermediate Outputs

3–57, RBC Report Inputs for Multi-Class and
Derivative MBS Cash Flows

R

3–58, RBC Report Inputs for MRBs and Derivative MBS Cash Flows

R

3.8.2, Nonmortgage Instrument Inputs

3–66, Input Variables for Nonmortgage Instrument Cash flows

R

3.9.2, Alternative Modeling Treatments Inputs

3–70, Alternative Modeling Treatment Inputs

R

3.10.2, Operations, Taxes, and Accounting Inputs

3–71, Operations, Taxes, and Accounting Inputs

R

3.3.4, Interest Rates Outputs
3.6.3.7.4, Stress Test Whole Loan Cash Flow
Outputs
3.7.4, Mortgage-Related Securities Outputs
3.8.4, Nonmortgage Instrument Outputs

R

3.3.4, Interest Rates Outputs
3.9.4, Alternative Modeling Treatments Outputs
3.10.4, Operations, Taxes, and Accounting
Outputs

Sfmt 8002
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TABLE 3–1—SOURCES OF STRESS TEST INPUT DATA—Continued

Federal Housing Enterprise Oversight
3.1.2

Pt. 1750, Subpt. B, App. A

Risk-Based Capital Report

The Risk-Based Capital Report is comprised of information on whole loans, mortgage-related securities, nonmortgage instruments (including liabilities and derivatives),
and accounting items (including off-balance
sheet guarantees). In addition to their reported data, the Enterprises may report
scale factors in order to reconcile this reported data with their published financials
(see section 3.10.2[b] of this Appendix). If so,
specific data items, as indicated, are adjusted by appropriate scale factors before
any calculations occur.
3.1.2.1

Whole Loan Inputs

[a] Whole loans are individual single family or multifamily mortgage loans. The
Stress Test distinguishes between whole
loans that the Enterprises hold in their investment portfolios (retained loans) and
those that underlie mortgage-backed securities (sold loans). Consistent with Table 3–2,
Whole Loan Classification Variables, each
Enterprise aggregates the data for loans
with similar portfolio (retained or sold),
risk, and product characteristics. The characteristics of these loan groups determine

rates of mortgage Default, Prepayment and
Loss Severity and cash flows.
[b] The characteristics that are the basis
for loan groups are called ‘‘classification
variables’’ and reflect categories, e.g., fixed
interest rate versus floating interest rate, or
identify a value range, e.g., original loan-tovalue (LTV) ratio greater than 80 percent
and less than or equal to 90 percent.
[c] All loans with the same values for each
of the relevant classification variables included in 3–2 (and where applicable 3–3 and 3–
4) comprise a single loan group. For example,
one loan group includes all loans with the
following characteristics:
• Single family
• Sold portfolio
• 30-year fixed rate conventional loan
• Mortgage age greater than or equal to 36
months and less than 48 months
• Original LTV greater than 75 percent and
less than or equal to 80 percent
• Current mortgage interest rate class greater than or equal to six percent and less
than seven percent
• Secured by property located in the East
North Central Census Division
• Relative loan size greater than or equal to
75 percent and less than 100 percent of the
average for its state and origination year.

TABLE 3–2—WHOLE LOAN CLASSIFICATION VARIABLES
Variable

Description

Range

Reporting Date

The last day of the quarter for the
loan group activity that is being
reported to OFHEO

YYYY0331
YYYY0630
YYYY0930
YYYY1231

Enterprise

Enterprise submitting
group data

Fannie Mae
Freddie Mac

Business Type

Single family or multifamily

Single family
Multifamily

Portfolio Type

Retained portfolio or Sold portfolio

Retained Portfolio
Sold Portfolio

Government Flag

Conventional or Government insured loan

Conventional
Government

Original LTV

Assigned LTV classes based on
the ratio, in percent, between
the original loan amount and the
lesser of the purchase price or
appraised value

LTV<=60
60 <LTV<=70
70 <LTV<=75
75 <LTV<=80
80 <LTV<=90
90 <LTV<=95
95 <LTV<=100
100 <LTV

the

loan
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TABLE 3–2—WHOLE LOAN CLASSIFICATION VARIABLES—Continued
Variable

Description

Range

Current Mortgage Interest Rate

Assigned classes for the current
mortgage interest rate

0.0<=Rate<4.0
4.0<=Rate<5.0
5.0<=Rate<6.0
6.0<=Rate<7.0
7.0<=Rate<8.0
8.0<=Rate<9.0
9.0<=Rate<10.0
10.0<=Rate<11.0
11.0<=Rate<12.0
12.0<=Rate<13.0
13.0<=Rate<14.0
14.0<=Rate<15.0
15.0<=Rate<16.0
Rate=>16.0

Original Mortgage Interest Rate

Assigned classes for the original
mortgage interest rate

0.0<=Rate<4.0
4.0<=Rate<5.0
5.0<=Rate<6.0
6.0<=Rate<7.0
7.0<=Rate<8.0
8.0<=Rate<9.0
9.0<=Rate<10.0
10.0<=Rate<11.0
11.0<=Rate<12.0
12.0<=Rate<13.0
13.0<=Rate<14.0
14.0<=Rate<15.0
15.0<=Rate<16.0
Rate=>16.0

Mortgage Age

Assigned classes for the age of
the loan

0<=Age<=12
12<Age<=24
24<Age<=36
36<Age<=48
48<Age<=60
60<Age<=72
72<Age<=84
84<Age<=96
96<Age<=108
108<Age<=120
120<Age<=132
132<Age<=144
144<Age<=156
156<Age<=168
168<Age<=180
Age>180

Rate Reset Period

Assigned classes for the number
of months between rate adjustments

Period =1
1< Period <=4
4< Period <=9
9< Period <=15
15< Period <=60
60< Period <999
Period = 999 (not applicable)

Payment Reset Period

Assigned classes for the number
of months between payment adjustments after the duration of
the teaser rate

Period <=9
9< Period <=15
15< Period <999
Period = 999 (not applicable)

402

VerDate Dec<13>2002

05:41 Jan 20, 2003

Jkt 200039

PO 00000

Frm 00402

Fmt 8010

Sfmt 8002

Y:\SGML\200039T.XXX

200039T

Federal Housing Enterprise Oversight

Pt. 1750, Subpt. B, App. A

TABLE 3–2—WHOLE LOAN CLASSIFICATION VARIABLES—Continued
Description

Range

ARM Index

Variable

Specifies the type of index used to
determine the interest rate at
each adjustment

FHLB 11th District Cost of Funds.
1 Month Federal Agency Cost of
Funds.
3 Month Federal Agency Cost of
Funds.
6 Month Federal Agency Cost of
Funds.
12 Month Federal Agency Cost of
Funds.
24 Month Federal Agency Cost of
Funds.
36 Month Federal Agency Cost of
Funds.
60 Month Federal Agency Cost of
Funds.
120 Month Federal Agency Cost of
Funds.
360 Month Federal Agency Cost of
Funds.
Overnight Federal Funds (Effective).
1 Week Federal Funds
6 Month Federal Funds
1 Month LIBOR
3 Month LIBOR
6 Month LIBOR
12 Month LIBOR
Conventional Mortgage Rate.
15 Year Fixed Mortgage Rate.
7 Year Balloon Mortgage Rate.
Prime Rate
1 Month Treasury Bill
3 Month CMT
6 Month CMT
12 Month CMT
24 Month CMT
36 Month CMT
60 Month CMT
120 Month CMT
240 Month CMT
360 Month CMT

Cap Type Flag

Indicates if a loan group is ratecapped, payment-capped or uncapped

Payment Capped
Rate Capped
No periodic rate cap

OFHEO Ledger Code

OFHEO-specific General Ledger
account number used in the
Stress Test

Appropriate OFHEO Ledger Code
based on the chart of accounts.

TABLE 3–3—ADDITIONAL SINGLE FAMILY LOAN CLASSIFICATION VARIABLES
Variable

Description

Single Family
Product Code

Range

Identifies the mortgage product
types for single family loans

Fixed Rate 30YR
Fixed Rate 20YR
Fixed Rate 15YR
5 Year Fixed Rate Balloon
7 Year Fixed Rate Balloon
10 Year Fixed Rate Balloon
15 Year Fixed Rate Balloon
Adjustable Rate
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TABLE 3–3—ADDITIONAL SINGLE FAMILY LOAN CLASSIFICATION VARIABLES—Continued
Variable

Description

Range
Step Rate ARMs
Second Lien
Other

Census Division

The Census Division in which the
property resides. This variable is
populated based on the property’s
state code

East North Central
East South Central
Middle Atlantic
Mountain
New England
Pacific
South Atlantic
West North Central
West South Central

Relative Loan Size

Assigned classes for the loan
amount at origination divided by
the simple average of the loan
amount for the origination year
and for the State in which the
property is located. Average loan
size for the appropriate quarter is
provided by OFHEO based upon
data from both Enterprises. It is
expressed as a decimal

0<=Size<=.4
.4<Size<=.6
.6<Size<=.75
.75<Size<=1.0
1.0<Size<=1.25
1.25<Size<=1.5
Size>1.5

TABLE 3–4—ADDITIONAL MULTIFAMILY LOAN CLASSIFICATION VARIABLES
Variable

Description

Range

Multifamily Product Code

Identifies the mortgage product
types for multifamily loans

Fixed Rate Fully Amortizing
Adjustable Rate Fully Amortizing
5 Year Fixed Rate Balloon
7 Year Fixed Rate Balloon
10 Year Fixed Rate Balloon
15 Year Fixed Rate Balloon
Balloon ARM
Other

New Book Flag

‘‘New Book’’ is applied to Fannie
Mae loans acquired beginning in
1988 and Freddie Mac loans acquired beginning in 1993, except
for loans that were refinanced to
avoid a default on a loan originated or acquired earlier

New Book
Old Book

Ratio Update Flag

Indicates if the LTV and DCR were
updated at origination or at Enterprise acquisition

Yes
No

Interest Only Flag

Indicates if the loan is currently
paying interest only. Loans that
started as I/Os and are currently
amortizing should be flagged as
‘‘N’’

Yes
No

Current DCR

Assigned classes for the Debt
Service Coverage Ratio based
on the most recent annual operating statement

DCR < 1.00
1.00 <=DCR<1.10
1.10 <=DCR<1.20
1.20 <=DCR<1.30
1.30 <=DCR<1.40
1.40 <=DCR<1.50
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TABLE 3–4—ADDITIONAL MULTIFAMILY LOAN CLASSIFICATION VARIABLES—Continued
Variable

Description

Range
1.50 <=DCR<1.60
1.60 <=DCR<1.70
1.70 <=DCR<1.80
1.80 <=DCR<1.90
1.90 <=DCR<2.00
2.00 <=DCR<2.50
2.50 <=DCR<4.00
DCR >= 4.00

Prepayment
Penalty Flag

3.1.2.1.1

Indicates if prepayment of the loan
is subject to active prepayment
penalties or yield maintenance
provisions

Yes
No

Loan Group Inputs

TABLE 3–5—MORTGAGE AMORTIZATION CALCULATION INPUTS
Variable

Description
Rate Type (Fixed or Adjustable)
Product Type (30/20/15-Year FRM, ARM, Balloon, Government, etc.)

UPBORIG

Unpaid Principal Balance at Origination (aggregate for Loan Group)

UPB0

Unpaid Principal Balance at start of Stress Test (aggregate for Loan
Group), adjusted by UPB scale factor.

MIR0

Mortgage Interest Rate for the Mortgage Payment prior to the start of the
Stress Test, or Initial Mortgage Interest Rate for new loans (weighted average for Loan Group) (expressed as a decimal per annum)

PMT0

Amount of the Mortgage Payment (Principal and Interest) prior to the start
of the Stress Test, or first Payment for new loans (aggregate for Loan
Group), adjusted by UPB scale factor.

AT

Original loan Amortizing Term in months (weighted average for Loan
Group)

RM

Remaining term to Maturity in months (i.e., number of contractual payments
due between the start of the Stress Test and the contractual maturity
date of the loan) (weighted average for Loan Group)

A0

Age of the loan at the start of Stress Test, in months (weighted average for
Loan Group)

Unamortized Balance Scale
Factor

Factor determined by reconciling reported Unamortized Balance to published financials

UPB Scale Factor

Factor determined by reconciling reported UPB to published financials

Additional Interest Rate Inputs
GFR

Guarantee Fee Rate (weighted average for Loan Group) (decimal per
annum)

SFR

Servicing Fee Rate (weighted average for Loan Group) (decimal per
annum)

Additional Inputs for ARMs (weighted averages for Loan Group, except for Index)
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TABLE 3–5—MORTGAGE AMORTIZATION CALCULATION INPUTS—Continued
Variable

Description

INDEXm

Monthly values of the contractual Interest Rate Index

LB

Look-Back period, in months

MARGIN

Loan Margin (over index), decimal per annum

RRP

Rate Reset Period, in months
Rate Reset Limit (up and down), decimal per annum
Maximum Rate (life cap), decimal per annum
Minimum Rate (life floor), decimal per annum

NAC

Negative Amortization Cap, decimal fraction of UPBORIG
Unlimited Payment Reset Period, in months

PRP

Payment Reset Period, in months
Payment Reset Limit, as decimal fraction of prior payment

IRP

Initial Rate Period, in months

Additional Inputs for Multifamily Loans
Interest-only Flag
RIOP

Remaining Interest-only period, in months (weighted average for loan
group)

TABLE 3–6—ADDITIONAL INPUTS FOR SINGLE FAMILY DEFAULT AND PREPAYMENT
Variable

Description

PROD

Mortgage Product Type

A0

Age immediately prior to start of Stress Test, in months (weighted average
for Loan Group)

LTVORIG

Loan-to-Value ratio at Origination (weighted average for Loan Group)

UPBORIG

UPB at Origination (aggregate for Loan Group), adjusted by UPB scale factor.

MIRORIG

Mortgage Interest Rate at origination (‘‘Initial Rate’’ for ARMs), decimal per
annum (weighted average for loan group)

UPB0

Unpaid Principal Balance immediately prior to start of Stress Test (aggregate for Loan Group),

IF

Fraction (by UPB, in decimal form) of Loan Group backed by Investorowned properties

RLSORIG

Weighted average Relative Loan Size at Origination (Original UPB as a
fraction of average UPB for the state and Origination Year of loan origination)

CHPGF0LG

Cumulative House Price Growth Factor since Loan Origination (weighted
average for Loan Group)
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TABLE 3–7—ADDITIONAL INPUTS FOR MULTIFAMILY DEFAULT AND PREPAYMENT
Variable

Description
Mortgage Product Type

A0

Age immediately prior to start of Stress Test, in months (weighted average
for Loan Group)

NBF

New Book Flag

RUF

Ratio Update Flag

LTVORIG

Loan-to-Value ratio at loan origination

DCR0

Debt Service Coverage Ratio at the start of the Stress Test

PMT0

Amount of the mortgage payment (principal and interest) prior to the start of
the Stress Test, or first payment for new loans (aggregate for Loan
Group)

PPEM

Prepayment Penalty End Month number in the Stress Test (weighted average for Loan Group)

RM

Remaining term to Maturity in months (i.e., number of contractual payments
due between the start of the Stress Test and the contractual maturity
date of the loan) (weighted average for Loan Group)

TABLE 3–8—MISCELLANEOUS WHOLE LOAN CASH AND ACCOUNTING FLOW INPUTS
Variable

Description

GF

Guarantee Fee rate (weighted average for Loan Group) (decimal per
annum)

FDS

Float Days for Scheduled Principal and Interest

FDP

Float Days for Prepaid Principal

FREP

Fraction Repurchased (weighted average for Loan Group) (decimal)

RM

Remaining Term to Maturity in months

UPD0

Unamortized Premium (positive) or Discount (negative) (Deferred Balances)
for the Loan Group at the start of the Stress Test, adjusted by
Unamortized Balance scale factor

SUPD0

Security Unamortized Premium (positive) or Discount (negative) associated
with the repurchase price of a Repurchased MBS (aggregate over all purchases of the same MBS)

TABLE 3–9—ADDITIONAL INPUTS FOR REPURCHASED MBS
Variable

Description

Wtd Ave Percent Repurchased

For sold loan groups, the percent of the loan group UPB that gives the actual dollar amount of loans that collateralize single class MBSs that the
Enterprise holds in its own portfolio

Security Unamortized Balances

The aggregate sum of all unamortized discounts, premiums, fees, commissions, etc. associated with the securities modeled using the Wtd Ave Percent Repurchased
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Credit Enhancement Inputs

To calculate reductions in mortgage credit
losses due to credit enhancements, the following data are required for any credit-en-

hanced loans in a loan group. For this purpose, a Loan Group is divided into Distinct
Credit Enhancement Combinations, as further described in section 3.6.3.6.4, Mortgage
Credit Enhancement, of this Appendix.

TABLE 3–10—CE INPUTS FOR EACH LOAN GROUP
Variable
UPBORIG
LTV ORIG

Description

LG

Origination UPB.

LG

Original LTV.

TABLE 3–11—INPUTS FOR EACH DISTINCT CE COMBINATION (DCC)
Variable

Description

PDCC

Percent of Initial Loan Group UPB represented by individual loan(s) in a
DCC

RMI,DCC or RLSA,DCC

Credit rating of Loan Limit CE (MI or LSA) Counterparty

CMI,DCC

Weighted Average Coverage Percentage for MI or LSA Coverage (weighted by Initial UPB)

or

CLSA,DCC

AB0DCC,C1

DCC Available First Priority CE Balance immediately prior to start of the
Stress Test

AB0DCC,C2

DCC Available Second Priority CE Balance immediately prior to start of the
Stress Test

RDCC,C1

DCC Credit Rating of First Priority CE Provider or Counterparty; or Cash/
Cash Equivalent (which is not Haircutted)

RDCC,C2

DCC Credit Rating of Second Priority CE Provider or Counterparty; or
Cash/Cash Equivalent (which is not Haircutted)

CDCC,C1

DCC Loan-Level Coverage Limit of First Priority Contract (If Subtype is
MPI; otherwise = 1)

CDCC,C2

DCC Loan-Limit Coverage Limit of Second Priority Contract (if Subtype is
MPI; otherwise = 1)

ExpMoDCC,C1

Month in the Stress Test (1...120 or after) in which the DCC First Priority
Contract expires

ExpMoDCC,C2

Month in the Stress Test (1...120 or after) in which the DCC Second Priority
Contract expires

ELPFDCC,C1

DCC Enterprise Loss Position Flag for First Priority Contract (Y or N)

ELPFDCC,C2

DCC Enterprise Loss Position Flag for Second Priority Contract (Y or N)

3.1.2.1.3

Commitments Inputs

[a] The Enterprises report Commitment
Loan Group categories based on specific
product type characteristics of securitized
single family loans originated and delivered
during the six months prior to the start of
the Stress Test (see section 3.2, Commitments, of this Appendix). For each category,
the Enterprises report the same information

as for Whole Loan Groups with the following
exceptions:
1. Amortization term and remaining term
are set to those appropriate for newly originated loans;
2. Unamortized balances are set to zero;
3. The House Price Growth Factor is set to
one;
4. Age is set to zero;
5. Any credit enhancement coverage other
than mortgage insurance is not reported.
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Mortgage Related Securities Inputs

[a] The Enterprises hold mortgage-related
securities, including single class and Derivative Mortgage-Backed Securities (certain
multi-class and strip securities) issued by
Fannie Mae, Freddie Mac, and Ginnie Mae;
mortgage revenue bonds issued by State and
local governments and their instrumentalities; and single class and Derivative Mort-

gage-Backed Securities issued by private entities. The Stress Test models the cash flows
of these securities individually. Table 3–12,
Inputs for Single Class MBS Cash Flows sets
forth the data elements that the Enterprises
must compile in the RBC Report regarding
each MBS held in their portfolios. This information is necessary for determining associated cash flows in the Stress Test.

TABLE 3–12—INPUTS FOR SINGLE CLASS MBS CASH FLOWS
Variable

Description

Pool Number

A unique number identifying each mortgage pool

CUSIP Number

A unique number assigned to publicly traded securities by the Committee
on Uniform Securities Identification Procedures

Issuer

Issuer of the mortgage pool

Government Flag

Indicates Government insured collateral

Original UPB Amount

Original pool balance adjusted by UPB scale factor and multiplied by the
Enterprise’s percentage ownership

Current UPB Amount

Initial Pool balance (at the start of the Stress Test), adjusted by UPB scale
factor and multiplied by the Enterprise’s percentage ownership

Product Code

Mortgage product type for the pool

Security Rate Index

If the rate on the security adjusts over time, the index that the adjustment is
based on

Unamortized Balance

The sum of all unamortized discounts, premiums, fees, commissions, etc.
adjusted by Unamortized Balance scale factor

Wt Avg Original Amortization
Term

Original amortization term of the underlying loans, in months (weighted average for underlying loans)

Wt Avg Remaining Term of Maturity

Remaining maturity of the underlying loans at the start of the Stress Test
(weighted average for underlying loans)

Wt Avg Age

Age of the underlying loans at the start of the Stress Test (weighted average for underlying loans)

Wt Avg Current Mortgage Interest rate

Mortgage Interest Rate of the underlying loans at the start of the Stress
Test (weighted average for underlying loans)

Wt Avg Pass-Through Rate

Pass-Through Rate of the underlying loans at the start of the Stress Test
(Sold loans only) (weighted average for underlying loans)

Wt Avg Original Mortgage Interest Rate

The current UPB weighted average mortgage interest rate in effect at origination for the loans in the pool

Security Rating

The most current rating issued by any Nationally Recognized Statistical
Rating Organization (NRSRO) for this security, as of the reporting date

Wt Avg Gross Margin

Gross margin for the underlying loans (ARM MBS only) (weighted average
for underlying loans)

Wt Avg Net Margin

Net margin (used to determine the security rate for ARM MBS) (weighted
average for underlying loans)

Wt Avg Rate Reset Period

Rate reset period in months (ARM MBS only) (weighted average for underlying loans)
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TABLE 3–12—INPUTS FOR SINGLE CLASS MBS CASH FLOWS—Continued
Variable

Description

Wt Avg Rate Reset Limit

Rate reset limit up/down (ARM MBS only) (weighted average for underlying
loans)

Wt Avg Life Interest Rate Ceiling

Maximum rate (lifetime cap) (ARM MBS only) (weighted average for underlying loans)

Wt Avg Life Interest Rate Floor

Minimum rate (lifetime floor) (ARM MBS only) (weighted average for underlying loans)

Wt Avg Payment Reset Period

Payment reset period in months (ARM MBS only) (weighted average for
underlying loans)

Wt Avg Payment Reset Limit

Payment reset limit up/down (ARM MBS only) (weighted average for underlying loans)

Wt Avg Lockback Period

The number of months to look back from the interest rate change date to
find the index value that will be used to determine the next interest rate.
(weighted average for underlying loans)

Wt Avg Negative Amortization
Cap

The maximum amount to which the balance can increase before the payment is recast to a fully amortizing amount. It is expressed as a fraction
of the original UPB. (weighted average for underlying loans)

Wt Avg Original Mortgage Interest Rate

The current UPB weighted average original mortgage interest rate for the
loans in the pool

Wt Avg Initial Interest Rate
Period

Number of months between the loan origination date and the first rate adjustment date (weighted average for underlying loans)

Wt Avg Unlimited Payment
Reset Period

Number of months between unlimited payment resets i.e., not limited by
payment caps, starting with origination date (weighted average for underlying loans)

Notional Flag

Indicates if the amounts reported in Original Security Balance and Current
Security Balance are notional

UPB Scale Factor

Factor determined by reconciling reported UPB to published financials

Unamortized Balance Scale
Factor

Factor determined by reconciling reported Unamortized Balance to published financials

Whole Loan Modeling Flag

Indicates that the Current UPB Amount and Unamortized Balance associated with this repurchased MBS are included in the Wt Avg Percent Repurchased and Security Unamortized Balance fields

FAS 115 Classification

The financial instrument’s classification according to FAS 115

HPGRK

Vector of House Price Growth Rates for quarters q =1...40 of the Stress Period

[b] Table 3–13, Information for Multi-Class
and Derivative MBS Cash Flows Inputs sets
forth the data elements that the Enterprises
must compile regarding multi-class and De-

rivative MBS (e.g., REMICs and Strips). This
information is necessary for determining associated cash flows in the Stress Test.
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TABLE 3–13—INFORMATION FOR MULTI-CLASS AND DERIVATIVE MBS CASH FLOWS INPUTS
Variable

Description

CUSIP Number

A unique number assigned to publicly traded securities by the Committee
on Uniform Securities Identification Procedures

Issuer

Issuer of the security: FNMA, FHLMC, GNMA or other

Original Security Balance

Original principal balance of the security (notional amount for interest-only
securities) at the time of issuance, adjusted by UPB scale factor, multiplied by the Enterprise’s percentage ownership

Current Security Balance

Initial principal balance, or notional amount, at the start of the Stress Period, adjusted by UPB scale factor, multiplied by the Enterprise’s percentage ownership

Current Security Percentage
Owned

The percentage of a security’s total current balance owned by the Enterprise

Notional Flag

Indicates if the amounts reported in Original Security Balance and Current
Security Balance are notional

Unamortized Balance

The sum of all unamortized discounts, premiums, fees, commissions, etc.
Components of the balance that amortize as a gain (like discounts)
should be positive. Components that amortize as a cost or as a loss (premiums, fees, etc.) should be negative

Unamortized Balance Scale
Factor

Factor determined by reconciling reported Unamortized Balance to published financials

UPB Scale Factor

Factor determined by reconciling the reported current security balance to
published financials

Security Rating

The most current rating issued by any Nationally Recognized Statistical
Rating Organization (NRSRO) for this security, as of the reporting date

[c] Table 3–14, Inputs for MRBs and Derivative MBS Cash Flows Inputs sets forth the
data elements that the Enterprises must
compile in the RBC Report regarding mortgage revenue bonds and private issue mort-

gage related securities (MRS). The data in
this table is supplemented with public securities disclosure data. This information is
necessary for determining associated cash
flows in the Stress Test.

TABLE 3–14—INPUTS FOR MRBS AND DERIVATIVE MBS CASH FLOWS INPUTS
Variable

Description

CUSIP Number

A unique number assigned to publicly traded securities by the Committee
on Uniform Securities Identification Procedures

Original Security Balance

Original principal balance, adjusted by UPB scale factor and multiplied by
the Enterprise’s percentage ownership

Current Security Balance

Initial Principal balance (at start of Stress Period), adjusted by UPB scale
factor and multiplied by the Enterprise’s percentage ownership

Unamortized Balance

The sum of all unamortized discounts, premiums, fees, commissions, etc.
adjusted by Unamortized Balance scale factor

Unamortized Balance Scale
Factor

Factor determined by reconciling reported Unamortized Balance to published financials

UPB Scale Factor

Factor determined by reconciling the reported current security balance to
published financials
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TABLE 3–14—INPUTS FOR MRBS AND DERIVATIVE MBS CASH FLOWS INPUTS—Continued
Variable

Description

Floating Rate Flag

Indicates the instrument pays interest at a floating rate

Issue Date

The issue date of the security

Maturity Date

The stated maturity date of the security

Security Interest Rate

The rate at which the security earns interest, as of the reporting date

Principal Payment Window
Starting Date, Down-Rate
Scenario

The month in the Stress Test that principal payment is expected to start for
the security under the statutory ‘‘down’’ interest rate scenario, according
to Enterprise projections

Principal Payment Window Ending Date, Down-Rate Scenario

The month in the Stress Test that principal payment is expected to end for
the security under the statutory ‘‘down’’ interest rate scenario, according
to Enterprise projections

Principal Payment Window
Starting Date, Up-Rate Scenario

The month in the Stress Test that principal payment is expected to start for
the security under the statutory ‘‘up’’ interest rate scenario, according to
Enterprise projections

Principal Payment Window Ending Date, Up-Rate Scenario

The month in the Stress Test that principal payment is expected to end for
the security under the statutory ‘‘up’’ interest rate scenario, according to
Enterprise projections

Notional Flag

Indicates if the amounts reported in Original Security Balance and Current
Security Balance are notional

Security Rating

The most current rating issued by any Nationally Recognized Statistical
Rating Organization (NRSRO) for this security, as of the reporting date

Security Rate Index

If the rate on the security adjusts over time, the index on which the adjustment is based

Security Rate Index Coefficient

If the rate on the security adjusts over time, the coefficient is the number
used to multiply by the value of the index

Security Rate Index Spread

If the rate on the security adjusts over time, the spread is added to the
value of the index multiplied by the coefficient to determine the new rate

Security Rate Adjustment Frequency

The number of months between rate adjustments

Security Interest Rate Ceiling

The maximum rate (lifetime cap) on the security

Security Interest Rate Floor

The minimum rate (lifetime floor) on the security

Life Ceiling Interest Rate

The maximum interest rate allowed throughout the life of the security

Life Floor Interest Rate

The minimum interest rate allowed throughout the life of security

3.1.2.3

Nonmortgage Instrument Cash Flows
Inputs

Table 3–15, Input Variables for Nonmortgage Instrument Cash flows sets forth the
data elements that the Enterprises must
compile in the RBC Report to identify individual securities (other than Mortgage Related Securities) that are held by the Enterprises in their portfolios. These include debt

securities, preferred stock, and derivative
contracts (interest rate swaps, caps, and
floors). All data are instrument specific. The
data in this table are supplemented by public
securities disclosure data. For instruments
with complex or non-standard features, the
Enterprises may be required to provide additional information such as amortization
schedules, interest rate coupon reset formulas, and the terms of the call options.
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TABLE 3–15—INPUT VARIABLES FOR NONMORTGAGE INSTRUMENT CASH FLOWS
Data Elements

Description

Amortization Methodology Code

Enterprise method of amortizing deferred balances (e.g., straight line)

Asset ID

CUSIP or Reference Pool Number identifying the asset underlying a derivative position

Asset Type Code

Code that identifies asset type used in the commercial information service
(e.g. ABS, Fannie Mae pool, Freddie Mac pool)

Associated Instrument ID

Instrument ID of an instrument linked to another instrument

Coefficient

Indicates the extent to which the coupon is leveraged or de-leveraged

Compound Indicator

Indicates if interest is compounded

Compounding Frequency

Indicates how often interest is compounded

Counterparty Credit Rating

NRSRO’s rating for the counterparty

Counterparty Credit Rating Type

An indicator identifying the counterparty’s credit rating as short-term (‘S’) or
long-term (‘L’)

Counterparty ID

Enterprise counterparty tracking ID

Country Code

Standard country codes in compliance with Federal Information Processing
Standards Publication 10–4

Credit Agency Code

Identifies NRSRO (e.g., Moody’s)

Current Asset Face Amount

Current face amount of the asset underlying a swap adjusted by UPB scale
factor

Current Coupon

Current coupon or dividend rate of the instrument

Current Unamortized Discount

Current unamortized premium or unaccreted discount of the instrument adjusted by Unamortized Balance scale factor

Current Unamortized Fees

Current unamortized fees associated with the instrument adjusted by
Unamortized Balance scale factor

Current Unamortized Hedge

Current unamortized hedging gains or losses associated with the instrument adjusted by Unamortized Balance scale factor

Current Unamortized Other

Any other unamortized items originally associated with the instrument adjusted by Unamortized Balance scale factor

CUSIPlISIN

CUSIP or ISIN Number identifying the instrument

Day Count

Day count convention (e.g. 30/360)

End Date

The last index repricing date

EOP Principal Balance

End of Period face, principal or notional, amount of the instrument adjusted
by UPB scale factor

Exact Representation

Indicates that an instrument is modeled according to its contractual terms

Exercise Convention

Indicates option exercise convention (e.g., American Option)

Exercise Price

Par = 1.0; Options

First Coupon Date

Date first coupon is received or paid

Index Cap

Indicates maximum index rate
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TABLE 3–15—INPUT VARIABLES FOR NONMORTGAGE INSTRUMENT CASH FLOWS—Continued
Data Elements

Description

Index Floor

Indicates minimum index rate

Index Reset Frequency

Indicates how often the interest rate index resets on floating-rate instruments

Index Code

Indicates the interest rate index to which floating-rate instruments are tied
(e.g., LIBOR)

Index Term

Point on yield curve, expressed in months, upon which the index is based

Instrument Credit Rating

NRSRO credit rating for the instrument

Instrument Credit Rating Type

An indicator identifying the instruments credit rating as short-term (‘S’) or
long-term (‘L’)

Instrument ID

An integer used internally by the Enterprise that uniquely identifies the instrument

Interest Currency Code

Indicates currency in which interest payments are paid or received

Interest Type Code

Indicates the method of interest rate payments (e.g., fixed, floating, step,
discount)

Issue Date

Indicates the date that the instrument was issued

Life Cap Rate

The maximum interest rate for the instrument throughout its life

Life Floor Rate

The minimum interest rate for the instrument throughout its life

Look-Back Period

Period from the index reset date, expressed in months, that the index value
is derived

Maturity Date

Date that the instrument contractually matures

Notional Indicator

Identifies whether the face amount is notional

Instrument Type Code

Indicates the type of instrument to be modeled (e.g., ABS, Cap, Swap)

Option Indicator

Indicates if instrument contains an option

Option Type

Indicates option type (e.g., Call option)

Original Asset Face Amount

Original face amount of the asset underlying a swap adjusted by UPB scale
factor

Original Discount

Original discount or premium amount of the instrument adjusted by
Unamortized Balance scale factor

Original Face

Original face, principal or notional, amount of the instrument adjusted by
UPB scale factor

Original Fees

Fees associated with the instrument at inception adjusted by Unamortized
Balance scale factor

Original Hedge

Hedging gain or loss to be amortized or accreted at inception adjusted by
Unamortized Balance scale factor

Original Other

Any other amounts originally associated with the instrument to be amortized
or accreted adjusted by Unamortized Balance scale factor

Parent Entity ID

Enterprise internal tracking ID for parent entity
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TABLE 3–15—INPUT VARIABLES FOR NONMORTGAGE INSTRUMENT CASH FLOWS—Continued
Data Elements

Description

Payment Amount

Interest payment amount associated with the instrument (reserved for complex instruments where interest payments are not modeled) adjusted by
UPB scale factor

Payment Frequency

Indicates how often interest payments are made or received

Performance Date

‘‘As of’’ date on which the data is submitted

Periodic Adjustment

The maximum amount that the interest rate for the instrument can change
per reset

Position Code

Indicates whether the Enterprise pays or receives interest on the instrument

Principal Currency Code

Indicates currency in which principal payments are paid or received

Principal Factor Amount

EOP Principal Balance expressed as a percentage of Original Face

Principal Payment Date

A valid date identifying the date that principal is paid

Settlement Date

A valid date identifying the date the settlement occurred

Spread

An amount added to an index to determine an instrument’s interest rate

Start Date

The date, spot or forward, when some feature of a financial contract becomes effective (e.g., Call Date), or when interest payments or receipts
begin to be calculated

Strike Rate

The price or rate at which an option begins to have a settlement value at
expiration, or, for interest-rate caps and floors, the rate that triggers interest payments

Submitting Entity

Indicates which Enterprise is submitting information

Trade ID

Unique code identifying the trade of an instrument

Transaction Code

Indicates the transaction that an Enterprise is initiating with the instrument
(e.g. buy, issue reopen)

Transaction Date

A valid date identifying the date the transaction occurred

UPB Scale Factor

Factor determined by reconciling reported UPB to published financials

Unamortized Balances Scale
Factor

Factor determined by reconciling reported Unamortized Balances to published financials

3.1.2.4 Inputs for
Treatment Items

Alternative

Modeling

TABLE 3–16—INPUTS FOR ALTERNATIVE MODELING TREATMENT ITEMS
Variable

Description

TYPE

Type of item (asset, liability or off-balance sheet item)

BOOK

Book Value of item (amount outstanding adjusted for deferred items)

FACE

Face Value or notional balance of item for off-balance sheet items

REMATUR

Remaining Contractual Maturity of item in whole months. Any fraction of a
month equals one whole month
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TABLE 3–16—INPUTS FOR ALTERNATIVE MODELING TREATMENT ITEMS—Continued
Variable

Description

RATE

Interest Rate

INDEX

Index used to calculate Interest Rate

FAS115

Designation that the item is recorded at fair value, according to FAS 115

RATING

Instrument or counterparty rating

FHA

In the case of off-balance sheet guarantees, a designation indicating 100%
of collateral is guaranteed by FHA

UABAL

Unamortized Balance (Book minus Face)

MARGIN

Margin over an Index

3.1.2.5

Operations, Taxes, and Accounting
Inputs

[a] Table 3–17, Operations, Taxes, and Accounting Inputs sets forth the data the Enterprises must compile in the RBC Report to
permit the calculation of taxes, operating
expenses, and dividends. These data include:
• Average monthly Operating Expenses (i.e.,
administrative expenses, salaries and benefits, professional services, property costs,

equipment costs) for the quarter prior to
the beginning of the Stress Test;
• Income for the current year-to-date, one
year, and two years prior to the beginning
of the stress test, before taxes and provision for income taxes;
• Dividend payout ratio for the four quarters
prior to the beginning of the Stress Period;
• Minimum capital requirement as of the beginning of the Stress Period.

TABLE 3–17—OPERATIONS, TAXES, AND ACCOUNTING INPUTS
Input

Description

FAS 115 and 125 fair value adjustment on retained
mortgage portfolio
FAS 133 fair value adjustment on retained mortgage
portfolio
Reserve for losses on retained mortgage portfolio
FAS 115 and 125 fair value adjustments on non-mortgage investments
FAS 133 fair value adjustments on non-mortgage investments
Total cash
Accrued interest receivable on mortgages
Accrued interest receivable on non-mortgage investment securities
Accrued interest receivable on non-mortgage investment securities denominated in foreign currency—
hedged
Accrued interest receivable on non-mortgage investment securities denominated in foreign currency—
unhedged
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TABLE 3–17—OPERATIONS, TAXES, AND ACCOUNTING INPUTS—Continued
Input

Description

Accrued interest receivable on mortgage-linked derivatives, gross
Accrued interest receivable on investment-linked derivatives, gross
Accrued interest receivable on debt-linked derivatives,
gross
Other accrued interest receivable
Accrued interest receivable on hedged debt-linked foreign currency swaps

Underlying instrument is GSE issued debt

Accrued interest receivable on unhedged debt-linked
foreign currency swaps
Accrued interest receivable on hedged asset-linked
foreign currency swaps

Underlying instrument is an asset

Accrued interest receivable on unhedged asset-linked
foreign currency swaps
Currency transaction adjustments—hedged assets

Cumulative gain or loss due to changes in foreign exchange rates relative to on-balance sheet assets
originally denominated in foreign currency

Currency transaction adjustments—unhedged assets

Cumulative gain or loss due to changes in foreign exchange rates relative to unhedged assets and offbalance sheet items originally denominated in foreign currency

Federal income tax refundable
Accounts receivable
Fees receivable
Low income housing tax credit investments
Fixed assets, net
Clearing accounts

Net book value of all clearing accounts

Other assets
Foreclosed property, net

Real estate owned including property acquired
through foreclosure proceedings

FAS 133 fair value adjustment on debt securities
Accrued interest payable on existing fixed-rate debt
securities
Accrued interest payable on existing floating-rate debt
securities
Accrued interest payable on existing debt issued in
foreign currency—hedged
Accrued interest payable on existing debt issued in
foreign currency—unhedged
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TABLE 3–17—OPERATIONS, TAXES, AND ACCOUNTING INPUTS—Continued
Input

Description

Accrued interest payable on mortgage-linked derivatives, gross
Accrued interest payable on investment-linked derivatives, gross
Accrued interest payable on debt-linked derivatives,
gross
Other accrued interest payable
Accrued interest payable debt-linked foreign currency
swaps—hedged
Accrued interest payable debt-linked foreign currency
swaps—unhedged
Accrued interest payable asset-linked foreign currency
swaps—hedged
Accrued interest payable asset-linked foreign currency
swaps—unhedged
Principal and interest due to mortgage security investors

Cash received on sold mortgages for onward submission to mortgage security investors

Currency transaction adjustments—hedged debt

Cumulative gain or loss due to changes in foreign exchange rates relative to on-balance sheet debt
originally denominated in foreign currency

Currency transaction adjustments—unhedged debt

Cumulative gain or loss due to changes in foreign exchange rates relative to unhedged liabilities and
off-balance sheet items originally denominated in
foreign currency

Escrow deposits

Cash balances held in relation to servicing of multifamily loans

Federal income taxes payable
Preferred dividends payable
Accounts payable
Other liabilities
Common dividends payable
Reserve for losses on sold mortgages
Common stock
Preferred stock, non-cumulative
Additional paid-in capital
Retained earnings
Treasury stock
Unrealized gains and losses on available-for-sale securities, net of tax, in accordance with FAS 115 and
125
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TABLE 3–17—OPERATIONS, TAXES, AND ACCOUNTING INPUTS—Continued
Input

Description

Unrealized gains and losses due to mark to market
adjustments, FAS 115 and 125
Unrealized gains and losses due to deferred balances
related to pre-FAS 115 and 125 adjustments
Unrealized gains and losses due to other realized
gains, FAS 115
Other comprehensive income, net of tax, in accordance with FAS 133
OCI due to mark to market adjustments, FAS 133
OCI due to deferred balances related to pre-FAS 133
adjustments
OCI due to other realized gains, FAS 133
Operating expenses

Average of prior three months

Common dividend payout ratio (average of prior 4
quarters)

Sum dollar amount of common dividends paid over
prior 4 quarters and divided by the sum of total of
after tax income less preferred dividends paid over
prior 4 quarters

Common dividends per share paid 1 quarter prior to
the beginning of the stress period
Common shares outstanding
Common Share Market Price
Dividends paid on common stock 1 quarter prior to the
beginning of the stress period
Share Repurchases (average of prior 4 quarters)

Sum dollar amount of repurchased shares, net of
newly issued shares, over prior 4 quarters and divided by 4

Off-balance-sheet Guarantees

Guaranteed instruments not reported on the balance
sheet, such as whole loan REMICs and multifamily
credit enhancements, and not 100% guaranteed by
the FHA

Other Off-Balance Sheet Guarantees

All other off-balance sheet guaranteed instruments
not included in another category, and not 100%
guaranteed by the FHA

YTD provision for income taxes

Provision for income taxes for the period beginning
January 1 and ending as of the report date

Tax loss carryforward

Net losses available to write off against future years’
net income

Tax liability for the year prior to the beginning of the
Stress Test
Tax liability for the year 2 years prior to the beginning
of the Stress Test (net of carrybacks)
Taxable income for the year prior to the beginning of
the Stress Test
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TABLE 3–17—OPERATIONS, TAXES, AND ACCOUNTING INPUTS—Continued
Input

Description

Taxable income for the year 2 years prior to the beginning of the Stress Test (net of carrybacks)
Net after tax income for the quarter preceding the start
of the stress test
YTD taxable income

Total amount of taxable income for the period beginning January 1 and ending as of the report date

Minimum capital requirement at the beginning of the
Stress Period
Specific allowance for loan losses

Loss allowances calculated in accordance with FAS
114

Zero coupon swap receivable
Unamortized discount on zero coupon swap receivable

3.1.3
3.1.3.1

Public Data
Interest Rates

[a] The Interest Rates component of the
Stress Test projects Treasury yields as well
as other interest rate indexes that are needed to calculate cash flows, to simulate the
performance of mortgages and other financial instruments, and to calculate capital for
each of the 120 months in the Stress Period.
Table 3–18, Interest Rate and Index Inputs,

sets forth the interest rate indexes used in
the Stress Test
[b] The starting values for all of the Interest Rates are the monthly average of daily
rates for the month preceding the start of
the stress test.
[c] For the 10-year CMT, monthly values
are required for the three years prior to the
start of the Stress Test (m = ¥35, ¥34...0).
For all other indexes, monthly values for the
prior two years are required (m = ¥23,
¥22...0).

TABLE 3–18—INTEREST RATE AND INDEX INPUTS
Interest Rate Index

Description

Source

1 MO Treasury Bill

One-month Treasury bill yield, monthly simple average of daily rate, quoted as actual/360

Bloomberg Generic 1 Month U.S.
Treasury bill
Ticker: GB1M (index).

3 MO CMT

Three-month constant maturity Treasury
yield, monthly simple average of daily
rate, quoted as bond equivalent yield

Federal Reserve H.15 Release.

6 MO CMT

Six-month constant maturity Treasury yield,
monthly simple average of daily rate,
quoted as bond equivalent yield

Federal Reserve H.15 Release.

1 YR CMT

One-year constant maturity Treasury yield,
monthly simple average of daily rate,
quoted as bond equivalent yield

Federal Reserve H.15 Release.

2 YR CMT

Two-year constant maturity Treasury yield,
monthly simple average of daily rate,
quoted as bond equivalent yield

Federal Reserve H.15 Release.

3 YR CMT

Three-year constant maturity Treasury
yield, monthly simple average of daily
rate, quoted as bond equivalent yield

Federal Reserve H.15 Release.
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TABLE 3–18—INTEREST RATE AND INDEX INPUTS—Continued
Interest Rate Index

Description

Source

5 YR CMT

Five-year constant maturity Treasury yield,
monthly simple average of daily rate,
quoted as bond equivalent yield

Federal Reserve H.15 Release.

10 YR CMT

Ten-year constant maturity Treasury yield,
monthly simple average of daily rate,
quoted as bond equivalent yield

Federal Reserve H.15 Release.

20 YR CMT

Twenty-year constant maturity Treasury
yield, monthly simple average of daily
rate, quoted as bond equivalent yield

Federal Reserve H.15 Release.

30 YR CMT

Thirty-year constant maturity Treasury yield,
monthly simple average of daily rate,
quoted as bond equivalent yield; after
February 15, 2002, estimated according
to the Department of Treasury methodology using long-term average rates and
extrapolation factors as referenced in
OFHEO guideline 402

Federal Reserve H.15 Release,
Extrapolation Factors used for
estimation, U.S. Dept. of Treasury.

Overnight Fed Funds (Effective)

Overnight effective Federal Funds rate,
monthly simple average of daily rate

Federal Reserve H.15 Release.

1 Week Federal Funds

1 week Federal Funds rate, monthly simple
average of daily rates

Bloomberg Term Fed Funds U.S.
Domestic
Ticker: GFED01W(index).

6 Month Fed Funds

6 month Federal Funds rate, monthly simple average of daily rates

Bloomberg Term Fed Funds U.S.
Domestic
Ticker: GFED06M(index).

Conventional Mortgage
Rate

FHLMC (Freddie Mac) contract interest
rates for 30 YR fixed-rate mortgage commitments, monthly average of weekly
rates

Federal Reserve H.15 Release.

FHLB 11th District COF

11th District (San Francisco) weighted average cost of funds for savings and loans,
monthly

Bloomberg Cost of Funds for the
11th District
Ticker: COF11 (index).

1 MO LIBOR

One-month London Interbank Offered Rate,
average of bid and asked, monthly simple
average of daily rates, quoted as actual/
360

British Bankers Association.
Bloomberg
Ticker:
US0001M
(index).

3 MO LIBOR

Three-month London Interbank Offered
Rate, average of bid and asked, monthly
simple average of daily rates, quoted as
actual/360

British Bankers Association.
Bloomberg
Ticker:
US0003M
(index).

6 MO LIBOR

Six-month London Interbank Offered Rate,
average of bid and asked, monthly simple
average of daily rates, quoted as actual/
360

British Bankers Association.
Bloomberg
Ticker:
US0006M
(index).

12 MO LIBOR

One-year London Interbank Offered Rate,
average of bid and asked, monthly simple
average of daily rates, quoted as actual/
360

British Bankers Association.
Bloomberg
Ticker:
US0012M
(index).
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TABLE 3–18—INTEREST RATE AND INDEX INPUTS—Continued
Interest Rate Index

Description

Source

Prime Rate

Prevailing rate as quoted, monthly average
of daily rates

Federal Reserve H.15 Release.

1 MO Federal Agency
COF

One-month Federal Agency Cost of Funds,
monthly simple average of daily rates,
quoted as actual/360

Bloomberg Generic 1 Month Agency Discount Note Yield.
Ticker: AGDN030Y (index).

3 MO Federal Agency
COF

Three-month Federal Agency Cost of
Funds, monthly simple average of daily
rates, quoted as actual/360

Bloomberg Generic 3 Month Agency Discount Note Yield.
Ticker: AGDN090Y (index).

6 MO Federal Agency
COF

Six-month Federal Agency Cost of Funds,
monthly simple average of daily rates,
quoted as actual/360

Bloomberg Generic 6 Month Agency Discount Note Yield.
Ticker: AGDN180Y (index).

1 YR Federal Agency
COF

One-year Federal Agency Cost of Funds,
monthly simple average of daily rates,
quoted as actual/360

Bloomberg Generic 12 Month
Agency Discount Note Yield.
Ticker: AGDN360Y (index).

2 YR Federal Agency
COF

Two-year Federal Agency Fair Market
Yield, monthly simple average of daily
rates

Bloomberg Generic 2 Year Agency
Fair Market Yield.
Ticker: CO842Y (index).

3 YR Federal Agency
COF

Three-year Federal Agency Fair Market
Yield, monthly simple average of daily
rates

Bloomberg Generic 3 Year Agency
Fair Market Yield.
Ticker: CO843Y (index).

5 YR Federal Agency
COF

Five-year Federal Agency Fair Market
Yield, monthly simple average of daily
rates

Bloomberg Generic 5 Year Agency
Fair Market Yield.
Ticker: CO845Y (index).

10 YR Federal Agency
COF

Ten-year Federal Agency Fair Market Yield,
monthly simple average of daily rates

Bloomberg Generic 10 Year Agency Fair Market Yield.
Ticker: CO8410Y (index).

30 YR Federal Agency
COF

Thirty-year Federal Agency Fair Market
Yield, monthly simple average of daily
rates

Bloomberg Generic 30 Year Agency Fair Market Yield.
Ticker: CO8430Y (index).

15 YR fixed-rate mortgage

FHLMC (Freddie Mac) contract interest
rates for 15 YR fixed-rate mortgage commitments, monthly average of FHLMC
(Freddie Mac) contract interest rates for
15 YR

Bloomberg FHLMC 15 YR, 10 day
commitment rate.
Ticker: FHCR1510 (index).

7-year balloon mortgage
rate

Seven-year balloon mortgage, equal to the
Conventional Mortgage Rate less 50
basis points

Computed.

3.1.3.2

Property Valuation Inputs

Table 3–19, Stress Test Single Family
Quarterly House Price Growth Rates and
Table 3–21, HPI Dispersion Parameters, set
forth inputs which are used to project single

family mortgage performance. Table 3–20,
Multifamily Monthly Rent Growth and Vacancy Rates, sets forth inputs which are used
to project multifamily mortgage performance.
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TABLE 3–19—STRESS TEST SINGLE FAMILY QUARTERLY HOUSE PRICE GROWTH RATES 1
Stress Test
Months

Historical
Months

House Price
Growth Rate

Stress Test
Months

Historical
Months

House Price
Growth Rate

1–3

Jan–Mar 1984

–0.005048

61–63

Jan–Mar 1989

0.006292

4–6

Apr–Jun 1984

0.001146

64–66

Apr–Jun 1989

0.010523

7–9

Jul–Sep 1984

0.001708

67–69

Jul–Sep 1989

0.017893

10–12

Oct–Dec 1984

–0.007835

70–72

Oct–Dec 1989

–0.004881

13–15

Jan–Mar 1985

–0.006975

73–75

Jan–Mar 1990

–0.000227

16–18

Apr–Jun 1985

0.004178

76–78

Apr–Jun 1990

0.008804

19–21

Jul–Sep 1985

–0.005937

79–81

Jul–Sep 1990

0.003441

22–24

Oct–Dec 1985

–0.019422

82–84

Oct–Dec 1990

–0.003777

25–27

Jan–Mar 1986

0.026231

85–87

Jan–Mar 1991

0.009952

28–30

Apr–Jun 1986

0.022851

88–90

Apr–Jun 1991

0.012616

31–33

Jul–Sep 1986

–0.021402

91–93

Jul–Sep 1991

0.002267

34–36

Oct–Dec 1986

–0.018507

94–96

Oct–Dec 1991

0.012522

37–39

Jan–Mar 1987

0.004558

97–99

Jan–Mar 1992

0.013378

40–42

Apr–Jun 1987

–0.039306

100–102

Apr–Jun 1992

–0.000519

43–45

Jul–Sep 1987

–0.024382

103–105

Jul–Sep 1992

0.016035

46–48

Oct–Dec 1987

–0.026761

106–108

Oct–Dec 1992

0.005691

49–51

Jan–Mar 1988

–0.003182

109–111

Jan–Mar 1993

0.005723

52–54

Apr–Jun 1988

0.011854

112–114

Apr–Jun 1993

0.010614

55–57

Jul–Sep 1988

–0.020488

115–117

Jul–Sep 1993

0.013919

58–60

Oct–Dec 1988

–0.007260

118–120

Oct–Dec 1993

0.011267

1 Source:

OFHEO House Price Report, 1996:3.
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Jan 1984

0.001367

0.136

61

Jan 1989

0.000052

0.135

2

Feb 1984

0.001186

0.136

62

Feb 1989

0.000284

0.135

3

Mar 1984

0.001422

0.136

63

Mar 1989

0.000404

0.135

4

Apr 1984

0.001723

0.136

64

Apr 1989

0.000150

0.135

5

May 1984

0.001537

0.136

65

May 1989

0.000331

0.135

6

Jun 1984

0.001354

0.136

66

Jun 1989

0.001483

0.135

7

Jul 1984

0.000961

0.136

67

Jul 1989

0.000759

0.135

8

Aug 1984

0.000601

0.136

68

Aug 1989

0.001502

0.135

9

Sep 1984

0.001106

0.136

69

Sep 1989

0.002254

0.135

10

Oct 1984

0.001623

0.136

70

Oct 1989

0.002768

0.135

11

Nov 1984

0.001395

0.136

71

Nov 1989

0.002220

0.135

12

Dec 1984

0.001170

0.136

72

Dec 1989

0.002040

0.135

13

Jan 1985

0.001014

0.150

73

Jan 1990

0.002180

0.120

14

Feb 1985

0.000857

0.150

74

Feb 1990

0.002772

0.120

15

Mar 1985

0.000315

0.150

75

Mar 1990

0.002867

0.120

16

Apr 1985

–0.000225

0.150

76

Apr 1990

0.003243

0.120

17

May 1985

0.000154

0.150

77

May 1990

0.002963

0.120

18

Jun 1985

0.000534

0.150

78

Jun 1990

0.003588

0.120

19

Jul 1985

0.001115

0.150

79

Jul 1990

0.004885

0.120

20

Aug 1985

0.001702

0.150

80

Aug 1990

0.004564

0.120
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0.001576

0.150

81

Sep 1990

0.005491

0.120

22

Oct 1985

0.001450

0.150

82

Oct 1990

0.005475

0.120

23

Nov 1985

0.001357

0.150

83

Nov 1990

0.005763

0.120

24

Dec 1985

0.001266

0.150

84

Dec 1990

0.005817

0.120

25

Jan 1986

0.001823

0.168

85

Jan 1991

0.005261

0.108

26

Feb 1986

0.002392

0.168

86

Feb 1991

0.005456

0.108

27

Mar 1986

0.002665

0.168

87

Mar 1991

0.005637

0.108

28

Apr 1986

0.002942

0.168

88

Apr 1991

0.005843

0.108

29

May 1986

0.002517

0.168

89

May 1991

0.005970

0.108

30

Jun 1986

0.002105

0.168

90

Jun 1991

0.005719

0.108

31

Jul 1986

0.001372

0.168

91

Jul 1991

0.005533

0.108

32

Aug 1986

0.000652

0.168

92

Aug 1991

0.004512

0.108

33

Sep 1986

0.000110

0.168

93

Sep 1991

0.003916

0.108

34

Oct 1986

–0.000431

0.168

94

Oct 1991

0.003779

0.108

35

Nov 1986

–0.000201

0.168

95

Nov 1991

0.004226

0.108

36

Dec 1986

0.000030

0.168

96

Dec 1991

0.004791

0.108

37

Jan 1987

–0.001448

0.175

97

Jan 1992

0.005361

0.098

38

Feb 1987

–0.002162

0.175

98

Feb 1992

0.004085

0.098

39

Mar 1987

–0.001202

0.175

99

Mar 1992

0.003885

0.098

40

Apr 1987

–0.001136

0.175

100

Apr 1992

0.002992

0.098

41

May 1987

–0.001466

0.175

101

May 1992

0.002941

0.098

42

Jun 1987

–0.002809

0.175

102

Jun 1992

0.002851

0.098
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Jul 1987

–0.002069

0.175

103

Jul 1992

0.002346

0.098

44

Aug 1987

–0.002530

0.175

104

Aug 1992

0.003850

0.098

45

Sep 1987

–0.001033

0.175

105

Sep 1992

0.003245

0.098

46

Oct 1987

–0.001148

0.175

106

Oct 1992

0.003194

0.098

47

Nov 1987

–0.001617

0.175

107

Nov 1992

0.001931

0.098

48

Dec 1987

–0.002064

0.175

108

Dec 1992

0.001494

0.098

49

Jan 1988

–0.001372

0.158

109

Jan 1993

0.001527

0.104

50

Feb 1988

–0.001524

0.158

110

Feb 1993

0.002317

0.104

51

Mar 1988

–0.001972

0.158

111

Mar 1993

0.001904

0.104

52

Apr 1988

–0.001363

0.158

112

Apr 1993

0.002545

0.104

53

May 1988

–0.001143

0.158

113

May 1993

0.002570

0.104

54

Jun 1988

–0.001194

0.158

114

Jun 1993

0.002449

0.104

55

Jul 1988

–0.001429

0.158

115

Jul 1993

0.002161

0.104

56

Aug 1988

–0.001315

0.158

116

Aug 1993

0.001857

0.104

57

Sep 1988

–0.002581

0.158

117

Sep 1993

0.001664

0.104

58

Oct 1988

–0.002337

0.158

118

Oct 1993

0.002184

0.104

59

Nov 1988

–0.001218

0.158

119

Nov 1993

0.002932

0.104

60

Dec 1988

–0.000203

0.158

120

Dec 1993

0.002776

0.104

1 Source:
2 Source:

U.S. Department of Labor, Bureau of Labor Statistics, Rent of Primary Residence component of the Consumer Price Index—All Urban Consumers.
U.S. Census Bureau, Housing Vacancy Survey—Annual 1999.
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TABLE 3–20—MULTIFAMILY MONTHLY RENT GROWTH 1 AND VACANCY RATES 2—Continued
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TABLE 3–21—HPI DISPERSION PARAMETERS 1

Dispersion Parameter
1 Source:

Linear
(a)

Quadratic
(b)

0.002977

¥0.000024322

OFHEO House Price Report, 1996:3.

3.1.4

Constant Values

on the basis of analysis of Benchmark and
other historical data.

Certain values are numerical constants
that are parameters of the cash flow simulation. These values are established by OFHEO

3.1.4.1

Single Family Loan Performance

TABLE 3–22—LOAN GROUP INPUTS FOR SINGLE FAMILY GROSS LOSS SEVERITY
Variable

Description

Value

Source

MQ

Months Delinquent: time
during which Enterprise
pays delinquent loan interest to MBS holders

MF

Months to Foreclosure:
number of missed payments through completion of foreclosure

MR

Months in REO

F

Foreclosure Costs as a
decimal fraction of Defaulted UPB

0.037

Average of historical data
from Enterprise loans,
1979–1999

R

REO Expenses as a decimal fraction of Defaulted UPB

0.163

Average of historical data
from Enterprise loans,
1979–1999

RR

Recovery Rate for Defaulted loans in the BLE,
as a percent of predicted house price using
HPI (decimal)

4 for sold loans
0 otherwise

13 months

Average value of BLE
data

7 months

Average value of BLE
data

0.61

See also Table 3–35, Coefficients for Single
Family Default and Prepayment Explanatory Variables.

3.1.4.2

Average value of BLE
data

Multifamily Loan Performance

TABLE 3–23—LOAN GROUP INPUTS FOR MULTIFAMILY DEFAULT AND PREPAYMENT
Variable

Description

Value

OE

Operating expenses as a share
of gross potential rents

RVRo

Initial rental vacancy rate

Source

0.472

Average ratio of operating expenses to gross rents, 1970–
1992 Institute for Real Estate
Management annual surveys
of apartments.

0.0623

National average vacancy rate,
1970–1995, from census surveys.
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TABLE 3–24—LOAN GROUP INPUTS FOR MULTIFAMILY GROSS LOSS SEVERITY
Variable

Description

Value

MQ

Time during which delinquent loan interest is
passed-through to MBS
holders

RHC

Net REO holding costs as a
decimal fraction of Defaulted UPB

MF

Source

4 for sold loans
0 otherwise

0.1333

UPB-weighted average,
Freddie Mac ‘‘old book’’
REO through 1995.

Time from Default to completion of foreclosure
(REO acquisition)

18 months

UPB-weighted average,
Freddie Mac ‘‘old book’’
REO through 1995.

MR

Months from REO acquisition to REO disposition

13 months

UPB-weighted average,
Freddie Mac ‘‘old book’’
REO through 1995.

RP

REO proceeds as a decimal fraction of Defaulted
UPB

0.5888

UPB-weighted average,
Freddie Mac ‘‘old book’’
REO through 1995.

See also Table 3–39, Explanatory Variable
Coefficients for Multifamily Default.
3.2
3.2.1

Commitments

Commitments Overview

The Enterprises make contractual commitments to purchase or securitize mortgages. The Stress Test provides for deliveries
of mortgages into the commitments that
exist at the start of the Stress Period. These
mortgages are grouped into ‘‘Commitment
Loan Groups’’ that reflect the characteristics of the mortgages that were originated in
the six months preceding the start of the
Stress Period and securitized by the Enterprise, except that they are assigned coupon
rates consistent with the projected delivery
month in each interest rate scenario. These
Commitment Loan Groups are added to the
Enterprise’s sold portfolio and the Stress
Test projects their performance during the
Stress Period. In the down-rate scenario, the
Stress Test provides that 100 percent of the
mortgages specified in the commitments are
delivered within the first three months. In
the up-rate scenario, 75 percent are delivered
within the first six months.
3.2.2

Commitments Inputs

The Stress Test uses two sources of data to
determine the characteristics of the mortgages delivered under commitments:
• Information from the Enterprises on the
characteristics of loans originated and delivered to the Enterprises in the six
months preceding the start of the Stress

Period, broken out into four categories,
scaled by the dollar value of commitments
outstanding at the start of the Stress Period;
• Interest Rate series generated by the Interest Rates component of the Stress Test.
3.2.2.1

Loan Data

[a] The Enterprises report Commitment
Loan Group categories based on the following product type characteristics of
securitized single family loans originated
and delivered during the six months prior to
the start of the Stress Test:
• 30-year fixed-rate
• 15-year fixed-rate
• One-year CMT ARM
• Seven-year balloon
[b] For each Commitment Loan Group category, the Enterprises report the same information as in section 3.6 for Whole Loan
groups with the following exceptions:
• Amortization term and remaining term are
set to those appropriate for newly originated loans
• Unamortized balances are set to zero
• The House Price Growth Factor is set to
one
• Age is set to zero
• Any credit enhancement coverage other
than mortgage insurance is not reported.
[c] For each Commitment Loan Group category, the Enterprises report the Starting
UPB defined as follows:
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TABLE 3–25—MONTHLY DELIVERIES AS A PERCENTAGE OF COMMITMENTS OUTSTANDING
(MDP)—Continued

Commitments Procedures

[a] Determine Commitment Loan Groups
from the Commitment Loan Group categories as follows:
1. Divide each category into one subcategory
for each delivery month. Three subcategories are created in the down-rate scenario and six in the up-rate scenario.
2. Calculate the total starting UPB for each
subcategory as follows:

Subcategory Starting UPB =
 Starting UPB for 
Commitment Loan  × MDP
 Group Category 
Where: MDP is taken from Table 3–25.

TABLE 3–25—MONTHLY DELIVERIES AS A PERCENTAGE OF COMMITMENTS OUTSTANDING
(MDP)
Delivery Month (DM)

Up-Rate
Scenario
MDP

75%

3. Set the Initial Mortgage Interest Rate for
each subcategory using the interest rate
series consistent with the commitment
product type. For fixed rate loans, this
rate = INDEXDM. For ARM loans, the Initial Mortgage Interest Rate and the Mortgage Interest Rate at Origination are equal
and set to INDEXDM–LB–1 +MARGIN, where
LB (Lookback Period) and MARGIN for
ARM commitment loan groups come from
the RBC Report. Calculate the mortgage
payment amount consistent with the Initial rate and amortizing term.
[b] Cash flows for the commitment loan
groups, broken down by subcategory corresponding to assumed month of delivery to
the Enterprises, are to be generated using
the same procedures as contained in section
3.6, Whole Loan Cash Flows, of this Appendix, except as follows:
1. For purposes of generating cash flows,
treat each commitment loan subcategory
as if the loans were newly originated and
delivered just prior to the start of the
Stress Test (that is, treat them as if
mortgage age at time zero, A0, were zero).
2. Wherever section 3.6, Whole Loan Cash
Flows, of this Appendix, refers to interest rate or discount rate adjustments,
add Delivery Month (DM) to the Interest
Rate or discount rate monthly counter,
where constant DM ∈ [1,2,3,4,5,6] refers to
the number of months into the Stress
Test that the commitment subcategory
is assumed to be delivered to the Enterprise. For example,
a. Section 3.6.3.3.3[a]1.b.3) of this Appendix,
if m is a rate reset month, then:

Down-Rate
Scenario
MDP

MIR m = INDEX m −1− LB+ DM + MARGIN

1

18.75%

62.50%

b. Section 3.6.3.4.3.1[a]3.a., of this Appendix,

2

18.75%

25.00%

Bq = 1 if MCON m+DM + 0.02 ≤ MIR m

3

12.50%

12.50%

c. Section 3.6.3.4.3.1[a]4., of this Appendix,

4

12.50%

0.00%

5

6.25%

0.00%

6

6.25%

0.00%

 MIR ORIG − MCON m + DM 
RS q = avg 

MIR ORIG


d. Section 3.6.3.4.3.1[a]5., of this Appendix,
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Interest Rate Data

Down-Rate
Scenario
MDP

ER13SE01.003</MATH>

Total

The Stress Test uses the following Interest
Rate series, generated from section 3.3, Interest Rates, of this Appendix, for the first 12
months of the Stress Period:
• One-year Constant Maturity Treasury
yield (CMT)
• Conventional mortgage rate (30-year fixed
rate)
• 15-year fixed-rate mortgage rate
• Seven-year balloon mortgage rate.
3.2.3

Up-Rate
Scenario
MDP

ER13SE01.002</MATH>

3.2.2.2

Delivery Month (DM)









ER13SE01.001</MATH>


Starting UPB for the

 Commitment Loan Group Category

Total Starting UPB for all

Commitment Loan Group

Categories


ER13SE01.000</MATH>

Total dollar amount 
Starting UPB =  of Commitments  ×


Outstanding
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Where:

DM 
DQ = int 
 3 
4.

The note at the end of section
3.6.3.4.3.2[a]5., of this Appendix, should be
adjusted to read: for m > 120¥DM, use
MPR120¥DM and MDR120¥DM.
5. Adjust the final outputs for each commitment subcategory by adding DM to each
monthly counter, m. That is, the outputs
in Table 3–52 and 3–55 should be revised
to replace each value’s monthly counter
of m with the new counter of m + DM,
which will modify the description of each
to read ‘‘in month m = 1 + DM, ...
RM+DM’’. (Note that for one variable,
PUPBm, the revised counter will range
from DM to RM + DM). The revised
monthly counters will now correspond to
the months of the Stress Test. For values
of m under the revised description which
are less than or equal to DM, each variable (except Performing UPB) in these
two tables should equal zero. For Performing UPB in month DM, the variable
will equal the Original UPB for month
DM and will equal zero for months less
than DM.
3.2.4

Commitments Outputs

[a] The outputs of the Commitment component of the Stress Test include Commitment
Loan Groups specified in the same way as
loan groups in the RBC Report (See section
3.6, Whole Loan Cash Flows, of this Appendix) with two exceptions: mortgage insurance is the only available credit enhancement coverage; and delivery month is added
to indicate the month in which these loan

3.3.1

Interest Rates

Interest Rates Overview

[a] The Interest Rates component of the
Stress Test projects Constant Maturity
Treasury yields as well as other interest
rates and indexes (collectively, ‘‘Interest
Rates’’) that are needed to project mortgage
performance and calculate cash flows for
mortgages and other financial instruments
for each of the 120 months in the Stress Period.
[b] The process for determining Interest
Rates is as follows: first, identify the values
for the necessary Interest Rates at time
zero; second, project the ten-year CMT for
each month of the Stress Period as specified
in the 1992 Act; third, project the 1-month
Treasury yield, the 3-month, 6-month, 1-, 2-,
3-, 5-, 20-year, and 30-year CMTs; fourth,
project non-treasury Interest Rates, including the Federal Agency Cost of Funds Index;
and fifth, project the Enterprises Cost of
Funds Index, which provides borrowing rates
for the Enterprises during the Stress Period,
by increasing the Agency Cost of Funds
Index by 10 basis points for the last 108
months of the Stress Test. Guidance in determining interest rates is available under
OFHEO Guideline No. 402, ‘‘Risk Based Capital Process for Capturing and Utilizing Interest Rates Files,’’ which is available on
OFHEO’s Web site, http://www.OFHEO.Gov.
[c] In cases where the Stress Test would require interest rates for maturities other
than those specifically projected in Table 3–
18 of section 3.1.3, Public Data, of this Appendix, the Interest Rates component performs a monthly linear interpolation. In
cases where the Stress Test would require an
Interest Rate for a maturity greater than
the longest maturity specifically projected
for that index, the Stress Test would use the
longest maturity for that index.
3.3.2

Interest Rates Inputs

The Interest Rates that are input to the
Stress Test are set forth in Table 3–18 of section 3.1.3, Public Data, of this Appendix. Inputs for the 30-year CMT yield after February 15, 2002 are estimated according to the
Department of Treasury methodology using
long-term average rates and extrapolation
factors.
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 q

Exp  ∑ HPGR k+DQ 
 k=1


3.3

ER13SE01.006</MATH>

e. Section 3.6.3.6.5.1, of this Appendix.
Throughout this section replace DRm
with DRm∂DM wherever it appears.
f. Section 3.6.3.7.3[a]9.b., of this Appendix.
The formula for float income received
should replace FERm with FERm∂DM
3. For purpose of computing LTVq as defined
in section 3.6.3.4.3.1[a]2.a., of this Appendix, adjust the quarterly index for the
vector of house price growth rates by
adding DQ=2 if the loans are delivered in
the Stress Test month 6, DQ = 1 if the
loans are delivered in Stress Test months
3, 4 or 5, and 0 otherwise. That is, in the
LTVq formula:

groups are added to the sold portfolio. The
data for these loan groups allow the Stress
Test to project the Default, Prepayment and
loss rates and cash flows for loans purchased
under commitments for the ten-year Stress
Period.
[b] The Commitment outputs also include
cash flows analagous to those specified for
Whole Loans in section 3.6.4, Final Whole
Loan Cash Flow Outputs, of this Appendix,
which are produced for each Commitment
Loan Group.

ER13SE01.005</MATH>

 T120Ym+DM 
YCS q = avg 

 T12Ym + DM 
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Interest Rates Procedures

[a] Produce Interest Rates for use in the
Stress Test using the following three steps:
1. Project the Ten-Year CMT as specified in
the 1992 Act:
a. Down-Rate Scenario. In the Stress Test,
the ten-year CMT changes from its starting level to its new level in equal increments over the first twelve months of
the Stress Period, and remains constant
at the new level for the remaining 108
months of the Stress Period. The new
level of the ten-year CMT in the last 108
months of the down-rate scenario equals
the lesser of:
1) The average of the ten-year CMT for the
nine months prior to the start of the
Stress Test, minus 600 basis points; or
2) The average yield of the ten-year CMT
for the 36 months prior to the start of the
Stress Test, multiplied by 60 percent;
but in no case less than 50 percent of the average for the nine months preceding the
start of the Stress Period.
b. Up-Rate Scenario. In the Stress Test, the
ten-year CMT changes from its starting
level to its new level in equal increments
over the first twelve months of the
Stress Period, and remains at the new
level for the remaining 108 months of the
Stress Period. The new level of the tenyear CMT in the last 108 months of the
up-rate scenario is the greater of:
1) The average of the ten-year CMT for the
nine months prior to the start of the
Stress Test, plus 600 basis points; or
2) The average of the ten-year CMT for the
36 months prior to the start of the Stress
Test, multiplied by 160 percent;
but in no case greater than 175 percent of the
average of the ten-year CMT for the nine
months preceding the start of the Stress Period.
2. Project the 1-month Treasury and other
CMT yields:
a. Down-Rate Scenario. For the down-rate
scenario, the new value of each of the
other Treasury and CMT yields for the
last 108 months of the Stress Test is calculated by multiplying the ten-year CMT
by the appropriate ratio from Table 3–26.
For the first 12 months of the Stress Period, the other rates are computed in the
same way as the ten-year CMT, i.e. from
their time zero levels. Each of the other
CMTs changes in equal steps in each of
the first twelve months of the Stress Period until it reaches the new level for the
remaining 108 months of the Stress Test.

TABLE 3–26—CMT RATIOS TO THE TEN-YEAR
CMT 1—Continued
3 MO / 10 YR

0.73700

6 MO / 10 YR

0.76697

1 YR / 10 YR

0.79995

2 YR / 10 YR

0.86591

3 YR / 10 YR

0.89856

5 YR / 10 YR

0.94646

20 YR / 10 YR

1.06246

30 YR / 10 YR

1.03432

1 Source:

calculated over the period from May, 1986,
through April, 1995.

b. Up-Rate Scenario. In the up-rate scenario, all other Treasury and CMT yields
are equal to the ten-year CMT in the last
108 months of the Stress Test. Each of
the other yields changes in equal increments over the first twelve months of
the Stress Test until it equals the tenyear CMT.
3. Project Non-Treasury Interest Rates:
a. Non-Treasury Rates. For each of the nonTreasury interest rates with the exception of mortgage rates, rates during the
Stress Test are computed as a proportional spread to the nearest maturity
Treasury yield as given in Table 3–27.
The proportional spread is the average
over the two years prior to the start of
the Stress Test, of the difference between
the non-Treasury rate and the comparable maturity Treasury yield divided
by that Treasury yield. For example, the
three month LIBOR proportional spread
would be calculated as the two year average of the ratio:

 3-month LIBOR minus
 3-month Treasury 
3-month Treasury
During the Stress Test, the 3-month
LIBOR rate is projected by multiplying
the 3-month Treasury yield by 1 plus this
average proportional spread.
b. Mortgage Rates. Mortgage interest rates
are projected as described in this section
for other non-Treasury interest rates, except that an average of the additive, not
proportional, spread to the appropriate
Treasury interest rate is used. For example, the 30-year Conventional Mortgage
Rate spread is projected as the average,
over the two years preceding the start of
the Stress Test, of: (Conventional Mortgage Rate minus the ten-year CMT). This
spread is then added to the ten-year CMT
for the 120 months of the Stress Test to

TABLE 3–26—CMT RATIOS TO THE TEN-YEAR
CMT 1
1 MO / 10 YR

0.68271
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obtain the projected Conventional Mortgage Rate.

TABLE 3–27—NON-TREASURY INTEREST RATES
Mortgage Rates

Spread Based on

15-year Fixed-rate Mortgage Rate

10-year CMT

30-year Conventional Mortgage Rate

10-year CMT

7-year Balloon Mortgage Rate

(computed from Conventional Mortgage Rate)
Other Non-Treasury Interest Rates

Overnight Fed Funds

1-month Treasury Yield

7-day Fed Funds

1-month Treasury Yield

1-month LIBOR

1-month Treasury Yield

1-month Federal Agency Cost of Funds

1-month Treasury Yield

3-month LIBOR

3-month CMT

3-month Federal Agency Cost of Funds

3-month CMT

PRIME

3-month CMT

6-month LIBOR

6-month CMT

6-month Federal Agency Cost of Funds

6-month CMT

6-month Fed Funds

6-month CMT

FHLB 11th District Cost of Funds

1-year CMT

12-month LIBOR

1-year CMT

1-year Federal Agency Cost of Funds

1-year CMT

2-year Federal Agency Cost of Funds

2-year CMT

3-year Federal Agency Cost of Funds

3-year CMT

5-year Federal Agency Cost of Funds

5-year CMT

10-year Federal Agency Cost of Funds

10-year CMT

30-year Federal Agency Cost of Funds

30-year CMT

c. Enterprise Borrowing Rates. In the Stress
Test, the Federal Agency Cost of Funds
Index is the same as the Enterprise Cost
of Funds Index during the Stress Period,
except that the Stress Test adds a 10
basis-point credit spread to the Federal
Agency Cost of Funds rates to project
Enterprise Cost of Funds rates for the
last 108 months of the Stress Period.
3.3.4

Interest Rates Outputs

Interest Rate outputs are monthly values
for: the projected ten points on the Treasury
yield curve (1-month, 3-month, 6-month, 1year, 2-year, 3-year, 5-year, 10-year, 20-year

and 30-year); the 21 non-Treasury rates contained in Table 3–27; and the nine points on
the Enterprise Cost of Funds curve.
3.4
3.4.1

Property Valuation

Property Valuation Overview

[a] The Property Valuation component applies inflation adjustments to the single
family house price growth rates and multifamily rent growth rates that are used to determine single family property values and
multifamily current debt-service coverage
ratios during the up-rate scenario, as required by the 1992 Act.
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[b] Single family house price growth rates
during the 120 months of the Stress Test are
calculated from the HPI series for the West
South Central Census Division for the years
1984–1993, as derived from OFHEO’s Third
Quarter, 1996 HPI Report. The West South
Central Census Division includes Texas and
all of the Benchmark states except Mississippi. This series is applied to single family loans nationwide during the Stress Test
because the 1992 Act applies a regional loss
experience (the BLE) to the entire nation. In
contrast, house prices are brought forward to
the start of the Stress Test based on local
Census Division HPI values available at the
start of the Stress Test.
[c] Multifamily rent growth rates during
the 120 months of the Stress Test are computed using a population-weighted average of
the monthly growth of the Rent of Primary
Residence component of the Consumer Price
Index-Urban, which is generated by the U.S.
Department of Labor Bureau of Labor Statistics. The metropolitan areas used for this
computation are the Dallas/Ft. Worth CMSA,
the Houston/Galveston/Brazoria CMSA, and
the New Orleans MSA.
[d] Multifamily rental vacancy rates during the 120 months of the Stress Test are

computed using a population-weighted average of annual rental vacancy rates from the
U.S. Department of Commerce, Bureau of the
Census’ Housing Vacancy Survey. The metropolitan areas used for this computation
are the Dallas, Houston and Fort Worth
PMSAs and the San Antonio, New Orleans
and Oklahoma City MSAs.
[e] Inflation adjustment. In the up-rate scenario, if the ten-year CMT rises more than 50
percent above the average yield during the
nine months preceding the Stress Period,
rent and house price growth rates are adjusted to account for inflation as required by
the 1992 Act. The single family House Price
Growth Rates and the multifamily Rent
Growth Rates are increased by the amount
by which the ten-year CMT exceeds 50 percent of its annualized monthly yield averaged over the nine months preceding the
Stress Test. The inflation adjustment is applied only in the last 60 months of the Stress
Period.
3.4.2

Property Valuation Inputs

The inputs required for the Property Valuation component are set forth in Table 3–28.

TABLE 3–28—PROPERTY VALUATION INPUTS
Variable

Description

Source

CMT10m

10-year CMT yield for months m = 1...120 of the
Stress Test

section 3.3, Interest Rates

ACMTo

Unweighted nine-month average of the ten-year CMT
yield for the nine months immediately preceding the
Stress Test. (Monthly rates are unweighted monthly
averages of daily rates, bond equivalent yield)

section 3.3, Interest Rates

HHPGRqHSP

Quarterly single family historical house price growth
rates computed from the HPI series for the Benchmark region and time period, unadjusted for inflation. The specific series is the West South Central
Census Division for the years l984–1993, as reported in OFHEO’s Third Quarter, 1996 HPI Report

Table 3–19 of section 3.1.3, Public Data

RGmHSP

Multifamily Rent Growth Rates for months m = 1...120
of the Benchmark region and time period,
unadjusted for inflation

Table 3–20 of section 3.1.3, Public Data

RVRmHSP

Multifamily Rental Vacancy Rates for months m =
1...120 of the Benchmark region and time period

Table 3–20 of section 3.1.3, Public Data

3.4.3

Property Valuation Procedures for
Inflation Adjustment

[a] Calculate inflation-adjusted House
Price Growth Rates and Rent Growth Rates
using the following six steps:
1. Calculate the Inflation-Adjustment (IA)
for the up-rate stress test, as follows:

CMT10 MAX

IA = max 

−
1.50
×
ACMT
,
0
(
)
0


Where:
CMT10MAX is the value of the ten-year CMT
during the last 108 months of the up-rate
Stress Test.

VerDate Dec<13>2002

05:41 Jan 20, 2003

Jkt 200039

PO 00000

Frm 00433

Fmt 8010

Sfmt 8002

Y:\SGML\200039T.XXX

200039T

ER13SE01.009</MATH>

433

Pt. 1750, Subpt. B, App. A

12 CFR Ch. XVII (1–1–03 Edition)

2. The Inflation Adjustment (IA) is compounded annually over 9 years and 2
months (110 months) to obtain the Cumulative Inflation Adjustment (CIA) according to the following equation:

CIA = (1 + IA )

110
12

3. For single family house prices, convert the
CIA to continuously compounded quarterly factors, the Quarterly House Price
Growth Adjustments (QHGAq), which
take on positive values only in the last
twenty quarters of the Stress Test,
using:

60 months of the Stress Test in the uprate scenario, as follows:
1



MRGA m = (CIA) 60 − 1 for m = 61...120


in the up-rate Stress Test
MRGA m = 0, otherwise
5. Calculate the inflation-adjusted House
Price Growth Rates (HPGRq), used in updating single family house prices during
the Stress Test:

HPGR q = HHPGR qHSP + QHGA q

ln (CIA)
QHGA q =
for q = 21...40
20
in the up-rate Stress Test

6. Calculate inflation-adjusted Rent Growth
Rates (RGRm), used in updating Multifamily debt-service coverage ratios during the Stress Test:

RGR m = RG HSP
m + MRGA m

QHGA q = 0, otherwise
4. For Multifamily rent growth, the CIA is
converted to discrete monthly factors or
Monthly Rent Growth Adjustments
(MRGAm), and is applied only in the last

3.4.4

Property Valuation Outputs

[a] The outputs of the Property Valuation
component of the Stress Test are set forth in
Table 3–29.

TABLE 3–29—PROPERTY VALUATION OUTPUTS

Multifamily Rent Growth Rates for months m = 1...120 of the Stress Test, adjusted
for inflation, if applicable.

RVRm

Multifamily Rental Vacancy Rates for months m = 1...120 of the Stress Test.

[b] Inflation-adjusted House Price Growth
Rates (HPGRq) are inputs to the Single Family Default and Prepayment component of
the Stress Test (see section 3.6.3.4, of this Appendix). Inflation-adjusted Rent Growth
Rates (RGRm) and Rental Vacancy Rates
(RVRm) are inputs to the Multifamily Default and Prepayment component (see section 3.6.3.5, of this Appendix).
3.5
3.5.1

Counterparty Defaults

Counterparty Defaults Overview

The Counterparty Defaults component of
the Stress Test accounts for the risk of default by credit enhancement and derivative
contract counterparties, corporate securities, municipal securities, and mortgage-related securities. The Stress Test recognizes
five rating categories (‘‘AAA’’, ‘‘AA’’, ‘‘A’’,
‘‘BBB’’, and ‘‘Below BBB and Unrated’’) and

establishes appropriate credit loss factors
that are applied during the Stress Period.
Securities rated below BBB are treated as
unrated securities, unless OFHEO determines to specify a different treatment upon
a showing by an Enterprise that a different
treatment is warranted.
3.5.2

Counterparty Defaults Input

For counterparties and securities, information on counterparty type and the lowest
public rating of the counterparty is required.
The Stress Test uses credit ratings issued by
Nationally Recognized Statistical Rating Organizations (‘‘NRSROs’’) to assign rating
categories to counterparties and securities.
If a counterparty or security has different
ratings from different rating agencies, i.e., a
‘‘split rating,’’ or has a long-term rating and
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RGRm
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House price growth rates for quarters 1...40 of the Stress Test, adjusted for inflation,
if applicable.

ER13SE01.011</MATH>

HPGRq

ER13SE01.014</MATH>

Description

ER13SE01.010</MATH>
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a short-term rating, then the lower rating is
used.
3.5.3

Counterparty Defaults Procedures

[a] Apply the following three steps to determine maximum haircuts:
1. Identifying Counterparties. The Stress Test
divides all sources of credit risk other
than mortgage default into two categories—(1)
derivative
contract
counterparties and (2) non-derivative
contract counterparties and instruments.
Non-derivative contract counterparties
and instruments include mortgage insurance
(MI)
counterparties,
seller-

servicers, mortgage-related securities
such as mortgage revenue bonds (MRBs)
and private label REMICS, and nonmortgage investments such as corporate and
municipal bonds and asset-backed securities (ABSs).
2. Classify Rating Categories.
a. Stress Test rating categories are defined
as set forth in Table 3–30. Organizations
frequently apply modifiers (numerical,
plus, minus) to the generic rating classifications. In order to determine the correct mapping, ignore these modifiers except as noted in Table 3–30.

TABLE 3–30—RATING AGENCIES MAPPINGS TO OFHEO RATINGS CATEGORIES
OFHEO Ratings Category

AAA

AA

A

BBB

Below BBB and Unrated

Standard & Poor’s LongTerm

AAA

AA

A

BBB

Below BBB and Unrated

Fitch Long-Term

AAA

AA

A

BBB

Below BBB and Unrated

Moody’s Long-Term

Aaa

Aa

A

Baa

Below Baa and Unrated

Standard & Poor’s ShortTerm

A–1+
SP–1+

A–1
SP–1

A–2
SP–2

A–3

SP–3, B or Below and
Unrated

Fitch Short-Term

F–1+

F–1

F–2

F–3

B and Below and Unrated

Moody’s 1

Prime-1
MIG1
VMIG1

Prime-1
MIG1
VMIG1

Prime-2
MIG2
VMIG2

Prime-3
MIG3
VMIG3

Not Prime, SG and
Unrated

Fitch Bank Individual Ratings

A

B
A/B

C
B/C

D
C/D

E
D/E

Moody’s Bank Financial
Strength Rating

A

B

C

D

E

1 Any rating that appears in more than one OFHEO category column is assigned the lower OFHEO rating
category.

b. The Stress Test also includes a ratings
classification called cash. This includes
cash equivalents as defined in FAS 95,
Government securities, and securities of
the reporting Enterprise.
c. Unrated, unsubordinated obligations
issued by Government Sponsored Enterprises other than the reporting Enterprise are treated as AAA. Unrated sellerservicers are treated as BBB.
d. The Stress Test will permit a higher rating to be used for an unrated sellerservicer who participates in a multifamily delegated underwriting and servicing program that requires a loss-sharing agreement when: (1) The loss sharing
agreement is collateralized by a fully
funded reserve account pledged to the
Enterprise; and (2) the reserve account is
in an amount that is equal to or exceeds
the amount that OFHEO has determined

to be adequate to support the sellerservicer’s loss-sharing obligation under
the program. Determinations of the reserve requirement and of the rating that
will be permitted will be made on a program-by-program and Enterprise-by-Enterprise basis by the Director.
3. Determine Maximum Haircuts. The Stress
Test specifies the Maximum Haircut (i.e.,
the maximum reduction applied to cash
flows during the Stress Test to reflect
the risk of loss due to counterparty (including security) default) by rating category and counterparty type as shown in
Table 3–31.
a. The Maximum Haircut for a rating category is the product of its default rate
and its loss severity rate. For all
counterparties, the default rates are 5
percent for AAA, 12.5 percent for AA, 20
percent for A, 40 percent for BBB and 100
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percent for Below BBB and Unrated. For
non-derivative counterparties, the loss
severity rate is 70 percent; for derivative
counterparties, it is 10 percent. For all
Below BBB and Unrated counterparties,
the loss severity rate is 100 percent.
b. For periods prior to the implementation
of netting, a separate set of Maximum
Haircuts (set forth in Table 3–31) will be
applied to derivative contract cash flows
to approximate the impact of the net exposures
to
derivative
contract
counterparties (see section 3.8.3, Non-

mortgage Instrument Procedures). After
the implementation of netting, exposures
will be netted as described in section 3.8.3
before the haircut is applied.
c. With the exception of haircuts for the
Below BBB and Unrated category, haircuts for all counterparty categories are
phased-in linearly over the 120 months of
the Stress Period. The Maximum Haircut
is applied in month 120 of the Stress Period. Haircuts for the Below BBB and
Unrated category are applied fully starting in the first month of the Stress Test.

TABLE 3–31—STRESS TEST MAXIMUM HAIRCUT BY RATINGS CLASSIFICATION
Ratings Classification

Derivative Contract
Counterparties prior to
Implementation of Netting

Derivative Contract
Counterparties after
Implementation of Netting

Non-Derivative Contract Counterparties or
Instruments

Cash

0%

0%

0%

N/A

AAA

0.3%

0.5%

3.5%

120

AA

0.75%

1.25%

8.75%

120

A

1.2%

2%

14%

120

BBB

2.4%

4%

28%

120

Below BBB and
Unrated

100%

100%

100%

1

3.5.4

Counterparty Defaults Outputs

The Maximum Haircut for a given
Counterparty Type and Rating Classification
is used in section 3.6, Whole Loan Cash
Flows, section 3.7, Mortgage-Related Securities Cash Flows, and section 3.8, Nonmortgage Instrument Cash Flows, of this Appendix.
3.6
3.6.1

Whole Loan Cash Flows

Whole Loan Cash Flows Overview

[a] Loan Aggregation. In the Stress Test
calculations (except as described in section
3.6.3.6.4, Mortgage Credit Enhancement, of
this Appendix), individual loans having similar characteristics are aggregated into Loan
Groups as described in section 3.1.2.1, Whole
Loan Inputs, of this Appendix (RBC Report).
All individual loans within a Loan Group are
considered to be identical for computational
purposes. In the discussions in this section,
quantities described as ‘‘loan level’’ will actually be computed at the Loan Group level.
[b] Loan Participations. In some cases, an
Enterprise may hold only a pari passu fractional ownership interest in a loan. This interest is referred to as a participation, and is
specified by the ownership percentage held
by the Enterprise (the participation percentage). In such cases, the Unpaid Principal Bal-

Number of
Phase-in
Months

ance (UPB) and Mortgage Payment reported
in the RBC Report will be only the Enterprise’s participation percentage of the loan’s
actual UPB and Mortgage Payment. The actual UPB is not explicitly used in the calculations described in this section 3.6 but it
is used in the creation of the RBC Report.
[c] Retained Loans vs. Sold Loans. The
Stress Test models cash flows from single
family and multifamily mortgage loans that
are held in portfolio (Retained Loans) and
loans that are pooled into Mortgage-Backed
Securities (MBSs) that are sold to investors
and guaranteed by the Enterprises (Sold
Loans). Together, Retained Loans and Sold
Loans are referred to as ‘‘Whole Loans.’’ The
treatment of cash flows for loans not guaranteed by the Enterprises, e.g., loans backing
GNMA Certificates and private label MBSs
and REMICs, is discussed in section 3.7,
Mortgage-Related Securities Cash Flows, of
this Appendix.
[d] Repurchased MBSs. From time to time
an Enterprise may repurchase all or part of
one of its own previously issued single-class
MBSs for its own securities portfolio. At an
Enterprise’s option, these ‘‘Repurchased
MBSs’’ may be reported with the underlying
Whole Loans for computation in this section
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3.6 rather than in section 3.7, Mortgage-Related Securities Cash Flows, of this Appendix. In such cases, the Enterprise will report
the underlying Whole Loans as sold loans,
along with the appropriate Fraction Repurchased and any security unamortized balances associated with the purchase of the
MBS (not with the original sale of the underlying loans, which unamortized balances are
reported separately).
[e] Sources of Enterprise Whole Loan Cash
Flows. For Retained Loans, the Enterprises
receive all principal and interest payments
on the loans, except for a portion of the interest payment retained by the servicer as
compensation (the Servicing Fee). For Sold
Loans, the Enterprises receive Guarantee
Fees and Float Income. Float Income is the
earnings on the investment of loan principal
and interest payments (net of the Servicing
Fee and Guarantee Fee) from the time these
payments are received from the servicer
until they are remitted to security holders.
The length of this period depends on the security payment cycle (the remittance cycle).
For both retained and sold loans, the Enterprises retain 100 percent of their credit losses
and experience amortization of discounts as
income and amortization of premiums as expense. For Repurchased MBSs, the Enterprise receives the Fraction Repurchased of
the cash flows it remits to investors, and retains 100 percent of the Credit Losses and the
Guarantee Fee. See section 3.6.3.7, Stress
Test Whole Loan Cash Flows and section
3.6.3.8, Whole Loan Accounting Flows, of this
Appendix.
[f] Required Inputs. The calculation of
Whole Loan cash flows requires mortgage
Amortization Schedules, mortgage Prepayment, Default and Loss Severity rates, and
Credit Enhancement information. The four
mortgage performance components of the
Stress Test are single family Default and
Prepayment, single family Loss Severity,
multifamily Default and Prepayment, and
multifamily Loss Severity. Mortgage Amortization Schedules are computed from input
data in the RBC Report. (For ARMs, selected
interest rate indexes from section 3.3, Interest Rates, of this Appendix, are also used.)
Prepayment and Default Rates are computed
by combining explanatory variables and
weighting coefficients according to a set of
logistic equations. The explanatory variables
are computed from the mortgage Amortization Schedule and external economic variables such as Interest Rates (section 3.3, Interest Rates, of this Appendix), historical

house-price indexes (HPIs) or rental-price indexes (RPIs), and Stress Period HPI growth
rate, RPI and Vacancy Rate (RVR) series
from section 3.4, Property Valuation, of this
Appendix. The weighting coefficients determine the relative importance of the different
explanatory variables, and are estimated
from a statistical analysis of data from the
Benchmark Loss region and time period as
described in section 1, Identification of the
Benchmark Loss Experience, of this Appendix. Mortgage Amortization information is
also combined with HPI, RPI and VR series
to determine Gross Loss Severity rates,
which are offset by Credit Enhancements. Finally, the Amortization Schedules, Default
and Prepayment rates and Net Loss Severity
rates are combined to produce Stress Test
Whole Loan Cash Flows to the Enterprises
for each Loan Group, as well as amortization
of any discounts, premiums and fees.
[g] Specification of Mortgage Prepayment.
Mortgages are assumed to prepay in full. The
model makes no specific provision for partial
Prepayments of principal (curtailments).
[h] Specification of Mortgage Default and
Loss. Mortgage Defaults are modeled as follows: Defaulting loans enter foreclosure after
a number of missed payments (MQ, Months
in Delinquency), and are foreclosed upon several months later. Months in Foreclosure
(MF) is the total number of missed payments
through foreclosure. Upon completion of
foreclosure, the loan as such ceases to exist
and the property becomes Real Estate Owned
by the lender (REO). Foreclosure expenses
are paid and MI proceeds received when foreclosure is completed. After several more
months (MR, Months in REO), the property
is sold, REO expenses are paid, and sales proceeds and other credit enhancements are received. These timing differences are not
modeled explicitly in the cash flows, but
their economic effect is taken into account
by calculating the present value of the Default-related cash flows back to the initial
month of Default.
[i] Combining Cash Flows from Scheduled
Payments, Prepayments and Defaults. Aggregate Whole Loan Cash Flows, adjusted for
the effects of mortgage performance, are
based on the following conceptual equation,
which is made more explicit in the calculations in the sections specified in section 3.6.2
of this Appendix:
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Aggregate Cash Flows from 
 Whole Loans that Default 

=
 and Prepay at Rates that 


 vary in each month m 

 scheduled Mortgage
×


Payment




 fraction of loans that remain 



on original schedule






 plus

 entire loan UPB plus 


×

 final interest payment


 fraction of loans that 




 Prepay in month m  



 plus


 present value of Default-related × 
 

receipts minus expenses




 fraction of loans that 



 Default in month m  

3.6.2

Whole Loan Cash Flows Inputs

Inputs for each stage of the Whole Loan
Cash Flows calculation are found in the following sections:
• Section 3.6.3.3.2, Mortgage Amortization
Schedule Inputs
• Section 3.6.3.4.2, Single Family Default and
Prepayment Inputs
• Section 3.6.3.5.2, Multifamily Default and
Prepayment Inputs
• Section 3.6.3.6.2.2, Single Family Gross
Loss Severity Inputs
• Section 3.6.3.6.3.2, Multifamily Gross Loss
Severity Inputs
• Section 3.6.3.6.4.2, Mortgage Credit Enhancement Inputs
• Section 3.6.3.7.2, Stress Test Whole Loan
Cash Flow Inputs
• Section 3.6.3.8.2, Whole Loan Accounting
Flows Inputs, of this Appendix
3.6.3

Whole Loan Cash Flows Procedures
3.6.3.1

Timing Conventions

[a] Calculations are monthly. The Stress
Test operates monthly, with all events of a
given type assumed to take place on the
same day of the month. For mortgages, unless otherwise specified, all payments and

other mortgage-related cash flows that are
due on the first day of the month are received on the fifteenth. Biweekly loans are
mapped into their closest term-equivalent
monthly counterpart.
[b] ‘‘Time Zero’’ for Calculations. Time Zero
refers to the beginning of the Stress Test.
For example, if the 2Q2000 Stress Test uses
Enterprise Data as of June 30, ‘‘month zero’’
represents conditions as of June 30, the
Stress Period begins July 1, and July 2000 is
month one of the Stress Test. In this document, UPB0 is the Unpaid Principal Balance
of a loan immediately prior to (as of) the
start of the Stress Test, i.e. as reported by
the Enterprise in the RBC Report. Origination refers to the beginning of the life of the
loan, which will be prior to the start of the
Stress Test for all loans except those delivered later under Commitments, for which
Origination refers to the delivery month (See
section 3.2, Commitments, of this Appendix).
[c] Definition of Mortgage Age. The Mortgage Age at a given time is the number of
scheduled mortgage payment dates that have
occurred prior to that time, whether or not
the borrower has actually made the payments. Prior to the first payment date, the
Mortgage Age would be zero. From the first
payment date until (but not including) the
second loan payment date, the Mortgage Age
would be one. The Mortgage Age at Time
Zero (A0) is thus the number of scheduled
loan payment dates that have occurred prior
to the start of the Stress Test. The scheduled
payment date for all loans is assumed to be
the first day of each month; therefore, the
Mortgage Age will be A1 on the first day of
the Stress Test (except for Commitments
that are delivered after the start of the
Stress Test).
[d] Interest Rate Setting Procedure. Mortgage
interest is due in arrears, i.e., on the first
day following the month in which it is accrued. Thus, a payment due on the first day
of month m is for interest accrued during the
prior month. For example, for Adjustable
Rate Mortgages (ARMs) the Mortgage Interest Rate (MIRm) applicable to the July reset
is set on the first day of June, and is generally based on the May or April value of the
underlying Index, as specified in the loan
terms. This Lookback Period (LB) is specified in the Stress Test as a period of one or
two months, respectively. Thus, PMTm will
be based on MIRm, which is based on
INDEXm¥1¥LB.
[e] Prepayment Interest Shortfall. In some remittance cycles, the period between an Enterprise’s receipt of Prepayments and transmittal to investors exceeds a full month. In
those cases, the Enterprise must remit an
additional month’s interest (at the PassThrough Rate) to MBS investors. See section
3.6.3.7.3, Stress Test Whole Loan Cash Flow
Procedures, of this Appendix.
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[f] Certain Calculations Extend Beyond the
End of the Stress Test. Even though the Stress
Test calculates capital only through the ten
year Stress Period, certain calculations (for
example, the level yield amortization of discounts, premiums and fees, as described in
section 3.10, Operations, Taxes, and Accounting, of this Appendix) require cash flows
throughout the life of the instrument. For
such calculations in the Stress Test, the conditions of month 120 are held constant
throughout the remaining life of the instrument: specifically, Interest Rates (which are
already held constant for months 13 through
120), Prepayment and Default rates for
months m > 120 are taken to be equal to
their respective values in month 120.
3.6.3.2

Payment Allocation Conventions

3.6.3.2.1

Allocation of Mortgage Interest

[a] Components of Mortgage Interest. The interest portion of the Mortgage Payment is
allocated among several components. For all
Whole Loans, a Servicing Fee is retained by
the servicer. For Sold Loans, the Enterprise
retains a Guarantee Fee. An additional
amount of interest (Spread) 1 may be deposited into a Spread Account to reimburse potential future credit losses on loans covered
by this form of Credit Enhancement, as described further in section 3.6.3.6.4, Mortgage
Credit Enhancement, of this Appendix. The
remaining interest amount is either retained
by the Enterprise (Net Yield on Retained
Loans) or passed through to MBS investors
(Pass-Through Interest on Sold Loans).
[b] Effect of Negative Amortization. If the
Mortgage Payment is contractually limited
to an amount less than the full amount accrued (as may be the case with loans that
permit Negative Amortization), then the
Servicing Fee, the Guarantee Fee and the
spread are paid in full, and the shortfall is
borne entirely by the recipient of the Net
Yield or Pass-Through Interest.
[c] Effect of Variable Rates. For ARMs, the
Servicing Fee, Guarantee Fee and Spread
rates are taken to be constant over time, as
they are for Fixed Rate Loans. Thus in the
Stress Test the Mortgage Interest Rate and
the Net Yield or Pass-through Rate will
change simultaneously by equal amounts.
All other details of the rate and payment
reset mechanisms are modeled in accordance
with the contractual terms using the inputs
specified in section 3.6.3.3.2, Mortgage Amortization Schedule Inputs, of this Appendix.
3.6.3.2.2

Allocation of Mortgage Principal

[a] Scheduled Principal is that amount of
the mortgage payment that amortizes principal. For calculational purposes, when a
1 The spread may or may not be embedded
in the recorded Servicing Fee.

loan prepays in full the amount specified in
the Amortization Schedule is counted as
Scheduled Principal, and the rest is Prepayment Principal. For a Balloon Loan, the
final Balloon Payment includes the remaining UPB, all of which is counted as Scheduled Principal.
[b] Mortgages that prepay are assumed to
prepay in full. Partial Prepayments (curtailments) are not modeled.
[c] Any loan that does not prepay or Default remains on its original Amortization
Schedule.
3.6.3.3
3.6.3.3.1

Mortgage Amortization Schedule
Mortgage Amortization Schedule
Overview

[a] The Stress Test requires an Amortization Schedule for each Loan Group. A mortgage is paid down, or amortized over time, to
the extent that the contractual mortgage
payment exceeds the amount required to
cover interest due.
[b] Definitions.
1. Fully Amortizing Loans. The Amortization
Schedule for a mortgage with age A0 at
the beginning of the Stress Test is generated using the starting UPB (UPB0),
the Remaining Term to Maturity (RM),
the
remaining
Amortization
Term
(AT¥A0), the remaining Mortgage Payments (PMTm for m = 1...RM) and Mortgage Interest Rates (MIRm for m =
1...RM). The Amortization Schedule is
generated by repeating the following
three steps iteratively until the UPB is
zero:
a. Interest Due =
UPB × Mortgage Interest Rate
b.
Principal
Amortization
=
Payment¥Interest Due
c. Next period’s UPB =
UPB¥Principal Amortization
2. Balloon Loans. A Balloon Loan matures
prior to its Amortizing Term, i.e. before the
UPB
is
fully
amortized
to
zero.
Computationally, AT¥A0 > RM, usually by
at least 180 months. In order that UPBRM = 0,
the principal component of the resulting
lump sum final payment (the Balloon Payment, equal to UPBRM¥1) is counted as
Scheduled Principal, not as a Prepayment.
[c] Special Cases. In general the UPB of a
mortgage decreases monotonically over
time, i.e. UPBm > UPBm∂1, reaching zero at
maturity except for Balloon Loans as described in [b]2. in this section. However, in
practice certain exceptions must be handled.
1. Interest-Only Loans. Certain loans are interest-only for all or part of their term.
The monthly payment covers only the
interest due, and the UPB stays constant
until maturity (in some cases), in which
case a Balloon Payment is due or a
changeover date (in other cases) at which
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time the payment is recast so that the
loan begins to amortize over its remaining term. If the loan does not amortize
fully over its remaining term, a Balloon
Payment will be due at maturity.
2. Negative Amortization. For some loans, the
UPB may increase for a period of time if
the mortgage payment is contractually
limited to an amount that is less than
the amount of interest due, and the remainder is added to the UPB. At some
point, however, the payment must exceed
the interest due or else the loan balance
will never be reduced to zero. In the calculation, this is permitted to occur only
for payment-capped ARMs that contractually specify negative amortization.
Certain types of FRMs, notably Graduated Payment Mortgages (GPMs) and
Tiered Payment Mortgages (TPMs), also
have variable payment schedules that result in negative amortization, but in the
Stress Test all such loans are assumed to
have passed their negative amortization
periods.
3. Early Amortization.
a. If a borrower has made additional principal payments (curtailments or partial
prepayments) on a FRM prior to the
start of the Stress Test, the contractual
mortgage payment will amortize the
loan prior to its final maturity, i.e.
UPBm = 0 for some m < RM. This is an acceptable outcome in the Stress Test. Note:
for ARMs, the mortgage payment is recalculated, and thus the amortization
schedule is recast to end exactly at m =
RM, on each rate or payment reset date.
b. When this calculation is performed for a
fully amortizing FRM using weighted average values to represent a Loan Group,
the final scheduled payment may exceed
the amount required to reduce the UPB
to zero, or the UPB may reach zero prior
to month RM. This is because the mortgage payment calculation is nonlinear,
and as a result the average mortgage
payment is not mathematically guaran-

teed to amortize the average UPB using
the average MIR. This is an acceptable
outcome in the Stress Test.
4. Late Amortization. According to its contractual terms, the UPB of a mortgage
loan must reach zero at its scheduled
maturity. The borrower receives a disclosure schedule that explicitly sets forth
such an Amortization Schedule. If the
characteristics of a mortgage loan representing a Loan Group in the RBC Report do not result in UPBRM = 0, it must
be for one of three reasons: a data error,
an averaging artifact, or an extension of
the Amortization Schedule related to a
delinquency prior to the start of the
Stress Test. In any such case, the Stress
Test does not recognize cash flows beyond the scheduled maturity date and
models the performing portion of UPBRM
in month RM as a credit loss.
[d] Biweekly Loans. Biweekly loans are
mapped into the FRM category that most
closely approximates their final maturity.
[e] Step-Rate (or ‘‘Two-Step’’) Loans. Certain
loans have an initial interest rate for an extended period of time (typically several
years) and then ‘‘step’’ to a final fixed rate
for the remaining life of the loan. This final
fixed rate may be either a predetermined
number or a margin over an index. Such
loans can be exactly represented as ARMs
with the appropriate Initial Mortgage Interest Rate and Initial Rate Period, Index and
Margin (if applicable). If the final rate is a
predetermined rate (e.g., 8 percent per
annum) then the ARM’s Maximum and Minimum Rate should be set to that number.
The Rate and Payment Reset Periods should
be set equal to the final rate period after the
step.
3.6.3.3.2

Mortgage Amortization Schedule
Inputs

The inputs needed to calculate the amortization schedule are set forth in Table 3–32:

TABLE 3–32—LOAN GROUP INPUTS FOR MORTGAGE AMORTIZATION CALCULATION
Variable*

Description

Source

Rate Type (Fixed or Adjustable)

RBC Report

Product Type (30/20/15-Year FRM, ARM, Balloon,
Government, etc.)

RBC Report

UPBORIG

Unpaid Principal Balance at Origination (aggregate for
Loan Group)

RBC Report

UPB0

Unpaid Principal Balance at start of Stress Test (aggregate for Loan Group)

RBC Report
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TABLE 3–32—LOAN GROUP INPUTS FOR MORTGAGE AMORTIZATION CALCULATION—Continued
Variable*

Description

Source

MIR0

Mortgage Interest Rate for the Mortgage Payment
prior to the start of the Stress Test, or Initial Mortgage Interest Rate for new loans (weighted average
for Loan Group) (expressed as a decimal per
annum)

RBC Report

PMT0

Amount of the Mortgage Payment (Principal and Interest) prior to the start of the Stress Test, or first payment for new loans (aggregate for Loan Group)

RBC Report

AT

Original loan Amortizing Term in months (weighted average for Loan Group)

RBC Report

RM

Remaining term to Maturity in months (i.e., number of
contractual payments due between the start of the
Stress Test and the contractual maturity date of the
loan) (weighted average for Loan Group)

RBC Report

A0

Age immediately prior to the start of the Stress Test, in
months (weighted average for Loan Group)

RBC Report

Additional Interest Rate Inputs
GFR

Guarantee Fee Rate (weighted average for Loan
Group) (decimal per annum)

RBC Report

SFR

Servicing Fee Rate (weighted average for Loan
Group) (decimal per annum)

RBC Report

Additional Inputs for ARMs (weighted averages for Loan Group, except for Index)
INDEXM

Monthly values of the contractual Interest Rate Index

section 3.3, Interest Rates

LB

Look-Back period, in months

RBC Report

MARGIN

Loan Margin (over index), decimal per annum

RBC Report

RRP

Rate Reset Period, in months

RBC Report

Rate Reset Limit (up and down), decimal per annum

RBC Report

Maximum Rate (life cap), decimal per annum

RBC Report

Minimum Rate (life floor), decimal per annum

RBC Report

Negative Amortization Cap, decimal fraction of
UPBORIG

RBC Report

Unlimited Payment Reset Period, in months

RBC Report

Payment Reset Period, in months

RBC Report

Payment Reset Limit, as decimal fraction of prior payment

RBC Report

Initial Rate Period, in months

RBC Report

NAC

PRP

IRP

Additional Inputs for Multifamily Loans
Interest-only Flag

RBC Report
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TABLE 3–32—LOAN GROUP INPUTS FOR MORTGAGE AMORTIZATION CALCULATION—Continued
Variable*
RIOP

Description

Source

Remaining Interest-only period, in months (weighted
average for loan group)

RBC Report

* Variable name is given when used in an equation

Mortgage Amortization Schedule
Procedures

2) If PRP = RRP, then month m is a payment reset month if m is also a rate
reset month.
3) If PRP ≠ RRP then month m is a payment reset month if:

[a] For each Loan Group, calculate a mortgage Amortization Schedule using the inputs
in Table 3–32 and the following ten steps.
Note: Do not round dollar amounts to the
nearest penny.)
For months m = 1...RM, calculate quantities for month m based on values from
month m¥1 as follows:
1. Calculate current month’s Mortgage Interest Rate (MIRm).
a. For FRMs: MIRm = MIR0 for all m = 1 to
RM
b. For ARMs, use the following procedure:

[A 0 + m − 1] mod PRP = 0
4) If month m is a payment reset month,
then:
a) For loans in an Interest-only Period,

PMTm = UPBm −1 ×

MIR m = INDEX m −1− LB + MARGIN,
but not greater than MIRm¥1 + Rate Reset
Limit
nor less than MIRm¥1 ¥ Rate Reset Limit
and in no case greater than Maximum
Rate
and in no case less than Minimum Rate

MIR m 
UPBm −1 × 1 +
− PMTm

12 
> UPBORIG × NAC,
then recalculate PMTm without applying
any Payment Reset Limit.
c. For Balloon Loans, or for loans that
have RIOP = RM, if m = RM then:
MIR m 
PMTm = UPBm −1 × 1 +

12 
d. In all cases, PMTm should amortize the
loan within the Remaining Maturity:

PMTm = 0 for m > RM or after UPBm = 0
3. Determine Net Yield Rate (NYRm) and, for
sold loans, Pass-Through Rate (PTRm)
applicable to the mth payment:
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3) If m is a rate reset month, then:

ER13SE01.020</MATH>

a) A0 + m ¥ (IRP + 1) = 0, or
b) [A0 + m ¥ 1] mod RRP = 0 and A0 + m
¥ 1 ≥ IRP

ER13SE01.019</MATH>

but not greater than PMTm¥1 × (1 + Payment Reset Limit Up)
nor less than PMTm¥1 × (1¥Payment
Reset Limit Down)
unless month m is the month following
the end of an Unlimited Payment Reset
Period, in which case PMTm is not subject to any reset limitations.
5) If month m is not a payment reset
month, then PMTm = PMTm¥1
6) If, in any month,

ER13SE01.018</MATH>

and A 0 + m − 1 ≥ IRP
2) If RRP ≠ PRP then month m is a rate
reset month if either:

ER13SE01.017</MATH>

[A 0 + m − (IRP + 1)] mod RRP = 0

ER13SE01.022</MATH>

b) Otherwise, PMTm = the amount that will
fully amortize the Loan over its remaining Amortizing Term (i.e. AT¥Ao¥m+1
months) with a fixed Mortgage Interest
Rate equal to MIRm as determined in
Step 1 of this section

1) If RRP = PRP then month m is a rate
reset month if:

4) If month m is not a rate reset month,
then MIRm = MIRm¥1.
c. In all cases, MIRm = MIR120 for m > 120,
and MIR m = 0 for m > RM.
2. Calculate current month’s Payment
(PMTm).
a. For FRMs:
1) For Interest-Only Loans, if m = RIOP +
1 then month m is a reset month; recompute PMTm as described for ARMs in step
b.4)b), of this section without applying
any payment limit.
2) PMTm = PMT0 for all m = 1 to RM
b. For ARMs, use the following procedure:
1) For Interest Only Loans, if m = RIOP +
1 then month m is a payment reset
month.

MIR m
12

ER13SE01.016</MATH>
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NYR m = MIR m − SFR

(

)

SI m = min SIA m , PMTm
6. Calculate Scheduled Principal for the mth
payment (SPm):

(

NYR 0 = MIR 0 − SFR
PTR 0 = NYR 0 − GFR

)

SPm = min PMTm − SIA m , UPBm −1
Note: Scheduled Principal should not be
greater than the remaining UPB. SPM can
be negative if the Scheduled Payment is less
than Scheduled Interest Accrued.
7. Calculate Loan Unpaid Principal Balance
after taking into account the mth monthly payment (UPBm):
UPBm = max (UPBm −1 − SPm , 0)
8. In the month when UPBm is reduced to
zero, reset

3.6.3.3.4

Mortgage Amortization Schedule
Outputs

The Mortgage Amortization Schedule Outputs set forth in Table 3–33 are used in section 3.6.3.4, Single Family Default and Prepayment Rates, section 3.6.3.5, Multifamily
Default and Prepayment Rates, section
3.6.3.6, Calculation of Single Family and
Multifamily Mortgage Losses, section 3.6.3.7,
Stress Test Whole Loan Cash Flows, and section 3.6.3.8, Whole Loan Accounting Flows, of
this Appendix.
ER13SE01.029</MATH>

5. Calculate the Scheduled Interest component of the mth payment (SIm)

TABLE 3–33—MORTGAGE AMORTIZATION SCHEDULE OUTPUTS

UPBm

Unpaid Principal Balance for months m=1...RM

MIRm

Mortgage Interest Rate for months m=1...RM

NYRm

Net Yield Rate for months m=1...RM

PTRm

Passthrough Rate for months m=1...RM

SPm

Scheduled Principal (Amortization) for months m=1...RM

SIm

Scheduled Interest for months m=1...RM

PMTm

Scheduled Mortgage Payment for months m=1...RM

3.6.3.4

Single Family Default and
Prepayment Rates

3.6.3.4.1 Single Family Default and
Prepayment Overview
[a] The Stress Test projects conditional
Default and Prepayment rates for each single family Loan Group for each month of the
Stress Period. The conditional rate is the
percentage (by principal balance) of the remaining loans in a Loan Group that defaults
or prepays during a given period of time.
Computing Default and Prepayment rates for

ER13SE01.028</MATH>

Description

ER13SE01.027</MATH>

Variable

a Loan Group requires information on the
Loan Group characteristics at the beginning
of the Stress Test, historical and projected
interest rates from section 3.3, Interest
Rates, and house price growth rates and volatility measures from section 3.4, Property
Valuation, of this Appendix.
[b] Explanatory Variables. Several explanatory variables are used in the equations to
determine Default and Prepayment rates for
single family loans: Mortgage Age, Original
Loan-to-Value (LTV) ratio, Probability of
Negative Equity, Burnout, the percentage of
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ER13SE01.026</MATH>

MIR m
12

ER13SE01.025</MATH>

SIA m = UPBm −1 ×

9. Repeat all steps for m = 1...RM or until
UPBm = 0.
NOTE: If UPBRM is greater than zero, the
performing portion is included in Credit
Losses (section 3.6.3.7.3, Stress Test Whole
Loan Cash Flow Procedures, of this Appendix).
10. Determine Net Yield Rate (NYRo) and,
for sold loans, Pass-Through Rate (PTRo) for
month 0:

ER13SE01.024</MATH>

PTR m = NYR m − GFR
Calculate Scheduled Interest Accrued
(during month m¥1) on account of the
mth payment (SIAm)

ER13SE01.023</MATH>

4.

MIR m 
PMTm = UPBm −1 × 1 +

12 
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Investor-owned Loans, Relative Interest
Rate Spread, Payment Shock (for ARMs
only), Initial Rate Effect (for ARMs only),
Yield Curve Slope, Relative Loan Size, and
Mortgage Product Type. Regression coefficients (weights) are associated with each
variable. All of this information is used to
compute conditional quarterly Default and
Prepayment rates throughout the Stress
Test. The quarterly rates are then converted
to monthly conditional Default and Prepayment rates, which are used to calculate
Stress Test Whole Loan cash flows and Default losses. See section 3.6.3.7, Stress Test
Whole Loan Cash Flows, of this Appendix.
[c] The regression coefficients for each
Loan Group will come from one of three
models. The choice of model will be deter-

mined by the values of the single family
product code and Government Flag in the
RBC Report. See section 3.6.3.4.3.2, Prepayment and Default Rates and Performance
Fractions, of this Appendix.
[d] Special Provision for Accounting Calculations. For accounting calculations that require cash flows over the entire remaining
life of the instrument, Default and Prepayment rates for months beyond the end of the
Stress Test are held constant at their values
for month 120.
3.6.3.4.2

Single Family Default and
Prepayment Inputs

The information in Table 3–34 is required
for each single family Loan Group:

TABLE 3–34—SINGLE FAMILY DEFAULT AND PREPAYMENT INPUTS
Variable

Description

Source

PROD

Mortgage Product Type

RBC Report

A0

Age immediately prior to start of Stress Test, in
months (weighted average for Loan Group)

RBC Report

LTVORIG

Loan-to-Value ratio at Origination (weighted
average for Loan Group)

RBC Report

UPBORIG

UPB at Origination (aggregate for Loan Group)

RBC Report

MIRORIG

Mortgage Interest Rate at Origination (‘‘Initial
Rate’’ for ARMs), decimal per annum
(weighted average for loan group)

RBC Report

UPB0

Unpaid Principal Balance immediately prior to
start of Stress Test (aggregate for Loan
Group)

RBC Report

UPBm

Unpaid Principal Balance in months m =
1...RM

section 3.6.3.3.4, Mortgage Amortization Schedule Outputs

MIRm

Mortgage Interest Rate in months m = 1...RM
(weighted average for Loan Group)

section 3.6.3.3.4, Mortgage Amortization Schedule Outputs

MCONm

Conventional (30 Year Fixed-Rate) Mortgage
Rate series projected for months 1...RM and
for the 24 months prior to the start of the
Stress Test

section 3.3.2, Interest Rates Inputs, and section 3.3.4, Interest
Rates Outputs

T12Ym

1-year CMT series projected for months
1...120 of the Benchmark region and time
period

section 3.3.4, Interest Rates Outputs

T120Ym

10-year CMT series projected for months
1...120 of the Benchmark region and time
period

section 3.3.4, Interest Rates Outputs

HPGRq

Vector of House Price Growth Rates for quarters q = 1...40 of the Stress Period

section 3.4.4, Property Valuation
Outputs

CHPGF0LG

Cumulative House Price Growth Factor since
Loan Origination (weighted average for Loan
Group)

RBC Report
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TABLE 3–34—SINGLE FAMILY DEFAULT AND PREPAYMENT INPUTS—Continued
Description

Source

HPI Dispersion Parameters for the Stress Period (Benchmark Census Division, currently
West South Central Census Division, as
published in the OFHEO House Price Report
for 1996:3)

a = 0.002977
b = ¥0.000024322

IF

Fraction (by UPB, in decimal form) of Loan
Group backed by Investor-owned properties

RBC Report

RLSORIG

Weighted average Relative Loan Size at Origination (Original UPB as a fraction of average
UPB for the state and Origination Year of
loan origination)

RBC Report

3.6.3.4.3 Single Family Default and
Prepayment Procedures
3.6.3.4.3.1 Single Family Default and
Prepayment Explanatory Variables

LTVORIG

[a] Compute the explanatory variables for
single family Default and Prepayment in the
seven steps as follows:
1. Calculate Aq, the loan Age in quarters, for
quarter q:

A
A q = int  0  + q,
 3 
Where:
int means to round to the lower integer if the
argument is not an integer.
2. Calculate PNEQq, the Probability of Negative Equity in quarter q:

 lnLTVq 
PNEQ q = N 
,
 σq 

 Ratio of current 
 Loan Group UPB


 to Original UPB 
×
 Ratio of current property
 value (based on HPI in 


 quarter q) to original

 property value (based on 


 HPI at Origination)


The HPI at Origination is updated to the beginning of the Stress Test using actual historical experience as measured by the
OFHEO HPI; and then updated within the
Stress Test using House Price Growth Factors from the Benchmark region and time
period:

LTVq = LTVORIG ×

Where:
UPBm=3q¥3 = UPB for the month at the end of
the quarter prior to quarter q
CHPGFoLG = 1.0 if the loan was originated in
the same quarter as or after the most recently available HPI as of the reporting
date
3. Calculate Bq, the Burnout factor in quarter q. A loan’s Prepayment incentive is
‘‘burned out’’ (i.e., reduced) if, during at
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ER15MR02.001</MATH>


 q

LG
CHPGF0 × exp  ∑ HPGR k  
 
 k =1


ER15MR02.000</MATH>

N designates the cumulative normal distribution function.
a. LTVq is evaluated for a quarter q as:

ER15MR02.002</MATH>

 UPBm =3q −3 
 UPB


ORIG 

where:

ER13SE01.030</MATH>

Variable
a, b
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least two of the previous eight full quarters, the borrower had, but did not take
advantage of, an opportunity to reduce
his or her mortgage interest rate by at
least two percentage points. For this
purpose, the mortgage interest rate is
compared with values of the Conventional Mortgage Rate (MCON) Index.
a. Compare mortgage rates for each quarter of the Stress Test and for the eight
quarters prior to the start of the stress
test (q = ¥7, ¥6,...0, 1,...40):

4. Calculate RSq, the Relative Spread in
quarter q, as the average value of the
monthly Relative Spread of the Original
mortgage interest rate to the Conventional (30-Year Fixed Rate) Mortgage
Rate series for the three months in the
quarter.
NOTE: Use the Current MIR for Fixed Rate
Loans and the Original MIR for Adjustable
Rate Loans.

RS q = avg

b q = 1 if MCON m + 0.02 ≤ MIR m

over all three months m in quarter q

for all three months in quarter q
(i.e., m = 3q − 2, 3q − 1, 3q),
b q = 0 otherwise
required
prior to
MIRm =
‘‘burned
Bqf):

If MIR = 0, then RSq = ¥0.20 for all q.
5. Calculate YCSq, the Yield Curve Slope in
quarter q, as the average of the monthly
ratio of the 10-Year CMT to the One-Year
CMT for the three months in the quarter:

 T120Ym 
YCS q = avg 

 T12Ym 
for all three months in quarter q

Bqf = 1 if b q ′ = 1 for two or more

6. Evaluate the Payment Shock Indicator
(PSq) for ARMs only:

quarters q ′ between q-8 and q-1
inclusive, or since Origination if
2 < A q < 8 ( Note: by definition,
Bqf = 0 otherwise
Where:
q′ = index variable for prior 8 quarters
c. Adjust for recently originated loans as
follows:
B q = 0.25 × B qf if A q = 3 or 4
= 0.50 × B qf if A q = 5 or 6
= 0.75 × B qf if A q = 7 or 8

3.6.3.4.3.2 Prepayment and Default Rates
and Performance Fractions
[a] Calculate Prepayment and Default
Rates and Performance Fractions using the
following five steps:
1. Compute the logits for Default and Prepayment using the formulas for simultaneous processes using inputs from Table
3–34 and explanatory variable coefficients in Table 3–35.
NOTE: bBCalLTV is the LTV-specific constant
used to calibrate the Default rates to the
BLE.
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ER85AD02.001</GPH>

ER13SE01.037</MATH>

ER13SE01.038</MATH>

= B qf otherwise

= 0 otherwise

ER13SE01.041</MATH>

IREFq = 1 if A q ≤ 12 and PROD = ARM

Bq = 0 if A q < 3);

ER13SE01.040</MATH>

7. Evaluate the Initial Rate Effect Flag
(IREFq) for ARMS only:

ER13SE01.042</MATH>

PSq = RSq if PROD = ARM

ER13SE01.039</MATH>

Note: For this purpose, MCONm is
for the 24 months (eight quarters)
the start of the Stress Test. Also,
MIR0 for m < 0.
b. Determine whether the loan is
out’’ in quarter q (Burnout Flag,

 MIR − MCON m 


MIR

Federal Housing Enterprise Oversight
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Xβ q = β A q + β LTVORIG + β PNEQq + β Bq Bq + β IF IF + β PSq
+ β IREF × IREFq + β Prod + β BCal LTV + β 0
Xγ q = γ A q + γ LTVORIG + γ PNEQq + γ Bq Bq + γ IF IF + γ RSq + γ PSq
+ γ YCSq + γ IREF × IREFq + γ RLSORIG + γ Prod + γ 0
TABLE 3–35—COEFFICIENTS FOR SINGLE FAMILY DEFAULT AND PREPAYMENT EXPLANATORY
VARIABLE
30-Year Fixed-Rate Loans
Explanatory Variable
(V)

Default
Weight
(bv)

Adjustable-Rate Loans
(ARMs)

Prepayment
Weight
(gv)

Default
Weight
(bv)

Prepayment
Weight
(gv)

Other Fixed-Rate Loans
Default
Weight
(bv)

Prepayment
Weight
(gv)

Aq
0 ≤ Aq ≤ 4

¥0.6276

¥0.6122

¥0.7046

¥0.5033

¥0.7721

¥0.6400

5≤ Aq ≤ 8

¥0.1676

0.1972

¥0.2259

0.1798

¥0.2738

0.1721

9≤ Aq ≤ 12

¥0.05872

0.2668

0.01504

0.2744

¥0.09809

0.2317

13 ≤ Aq ≤ 16

0.07447

0.2151

0.2253

0.2473

0.1311

0.1884

17 ≤ Aq ≤ 20

0.2395

0.1723

0.3522

0.1421

0.3229

0.1900

21 ≤ Aq ≤ 24

0.2773

0.2340

0.4369

0.1276

0.3203

0.2356

25 ≤ Aq ≤ 36

0.2740

0.1646

0.2954

0.1098

0.3005

0.1493

37 ≤ Aq ≤ 48

0.1908

¥0.2318

0.06902

¥0.1462

0.2306

¥0.2357

¥0.2022

¥0.4059

¥0.4634

¥0.4314

¥0.1614

¥0.2914

¥1.150

0.04787

¥1.303

0.08871

¥1.280

0.02309

49 ≤ Aq
LTVORIG
LTVORIG ≤ 60
60<LTVORIG ≤70

¥0.1035

¥0.03131

¥0.1275

¥0.005619

¥0.06929

¥0.02668

70<LTVORIG ≤ 75

0.5969

¥0.09885

0.4853

¥0.09852

0.6013

¥0.05446

75<LTVORIG ≤80

0.2237

¥0.04071

0.1343

¥0.03099

0.2375

¥0.03835

80<LTVORIG ≤90

0.2000

¥0.004698

0.2576

0.004226

0.2421

¥0.01433

90< LTVORIG

0.2329

0.1277

0.5528

0.04220

0.2680

0.1107

¥1.603

0.5910

¥1.1961

0.4607

¥1.620

0.5483

0.05< PNEQq ≤ 0.1

¥0.5241

0.3696

¥0.3816

0.2325

¥0.5055

0.3515

0.1< PNEQq ≤ 0.15

¥0.1805

0.2286

¥0.1431

0.1276

¥0.1249

0.2178

0.15< PNEQq ≤ 0.2

0.07961

¥0.02000

¥0.04819

0.03003

0.07964

¥0.02137

0.2< PNEQq ≤ 0.25

0.2553

¥0.1658

0.2320

¥0.1037

0.2851

¥0.1540

0.25< PNEQq ≤ 0.3

0.5154

¥0.2459

0.2630

¥0.1829

0.4953

¥0.2723

PNEQq
0< PNEQq ≤ 0.05
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TABLE 3–35—COEFFICIENTS FOR SINGLE FAMILY DEFAULT AND PREPAYMENT EXPLANATORY
VARIABLE—Continued
30-Year Fixed-Rate Loans
Explanatory Variable
(V)

Default
Weight
(bv)

Adjustable-Rate Loans
(ARMs)

Prepayment
Weight
(gv)

Default
Weight
(bv)

Prepayment
Weight
(gv)

Other Fixed-Rate Loans
Default
Weight
(bv)

Prepayment
Weight
(gv)

0.3< PNEQq ≤ 0.35

0.6518

¥0.2938

0.5372

¥0.2075

0.5979

¥0.2714

0.35< PNEQq

0.8058

¥0.4636

0.7368

¥0.3567

0.7923

¥0.3986

1.303

¥0.3331

0.8835

¥0.2083

1.253

¥0.3244

RLS
0<RLSORIG≤ 0.4

....................

¥0.5130

....................

¥0.4765

....................

¥0.4344

0.4<RLSORIG≤ 0.6

....................

¥0.3264

....................

¥0.2970

....................

¥0.2852

0.6<RLSORIG≤ 0.75

....................

¥0.1378

....................

¥0.1216

....................

¥0.1348

0.75<RLSORIG≤ 1.0

....................

0.03495

....................

0.04045

....................

0.01686

1.0<RLSORIG≤ 1.25

....................

0.1888

....................

0.1742

....................

0.1597

1.25<RLSORIG≤ 1.5

....................

0.3136

....................

0.2755

....................

0.2733

1.5<RLSORIG

....................

0.4399

....................

0.4049

....................

0.4045

0.4133

¥0.3084

0.6419

¥0.3261

0.4259

¥0.3035

RSq
RSq ≤ ¥0.20

....................

¥1.368

....................

¥0.5463

....................

¥1.195

¥0.20 <RSq ≤
¥0.10

....................

¥1.023

....................

¥0.4560

....................

¥0.9741

¥0.10 < RSq ≤ 0

....................

¥0.8078

....................

¥0.4566

....................

¥0.7679

0< RSq ≤ 0.10

....................

¥0.3296

....................

¥0.3024

....................

¥0.2783

0.10 < RSq ≤ 0.20

....................

0.8045

....................

0.3631

....................

0.7270

0.20 < RSq ≤ 0.30

....................

1.346

....................

0.7158

....................

1.229

0.30 < RSq

....................

1.377

....................

0.6824

....................

1.259

PSq
PSq ≤ ¥0.20

....................

....................

0.08490

0.6613

....................

....................

¥0.20 < PSq ≤
¥0.10

....................

....................

0.3736

0.4370

....................

....................

¥0.10 < PSq ≤ 0

....................

....................

0.2816

0.2476

....................

....................

0< PSq ≤ 0.10

....................

....................

0.1381

0.1073

....................

....................

0.10 < PSq ≤ 0.20

....................

....................

¥0.1433

¥0.3516

....................

....................

0.20 < PSq ≤ 0.30

....................

....................

¥0.2869

¥0.5649

....................

....................

0.30 < PSq

....................

....................

¥0.4481

¥0.5366

....................

....................

YCSq
YCSq < 1.0

....................

¥0.2582

....................

¥0.2947

....................

¥0.2917

Bq

IF
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TABLE 3–35—COEFFICIENTS FOR SINGLE FAMILY DEFAULT AND PREPAYMENT EXPLANATORY
VARIABLE—Continued
30-Year Fixed-Rate Loans
Explanatory Variable
(V)

Default
Weight
(bv)

Adjustable-Rate Loans
(ARMs)

Prepayment
Weight
(gv)

Default
Weight
(bv)

Prepayment
Weight
(gv)

Other Fixed-Rate Loans
Default
Weight
(bv)

Prepayment
Weight
(gv)

1.0 ≤ YCSq < 1.2

....................

¥0.02735

....................

¥0.1996

....................

¥0.01395

1.2 ≤ YCSq < 1.5

....................

¥0.04099

....................

0.03356

....................

¥0.03796

1.5 ≤ YCSq

....................

0.3265

....................

0.4608

....................

0.3436

....................

....................

0.1084

¥0.01382

....................

....................

ARMs

....................

....................

0.8151

0.2453

....................

....................

Balloon Loans

....................

....................

....................

....................

1.253

0.9483

15¥Year FRMs

....................

....................

....................

....................

¥1.104

0.07990

20¥Year FRMs

....................

....................

....................

....................

¥0.5834

0.06780

Government Loans

....................

....................

....................

....................

0.9125

¥0.5660

2.045

....................

2.045

....................

2.045

....................

0.3051

....................

0.3051

....................

0.3051

....................

70<LTVORIG ≤ 75

¥0.07900

....................

¥0.07900

....................

¥0.07900

....................

75<LTVORIG ≤80

¥0.05519

....................

¥0.05519

....................

¥0.05519

....................

80<LTVORIG ≤90

¥0.1838

....................

¥0.1838

....................

¥0.1838

....................

0.2913

....................

0.2913

....................

0.2913

....................

¥6.516

¥4.033

¥6.602

¥3.965

¥6.513

¥3.949

IREFq
PROD

BCalLTV
LTVORIG ≤ 60
60<LTVORIG ≤70

90< LTVORIG
Intercept (b0, g0)

2. The choice of coefficients from Table 3–35
will be governed by the single family

product code and Government Flag, according to Table 3–36.

TABLE 3–36—SINGLE FAMILY PRODUCT CODE COEFFICIENT MAPPING
Single Family Product Code

Model Coefficient Applied
Non-Government Loans

Fixed Rate 30YR

30-Year FRMs

Fixed Rate 20YR

20-Year FRMs

Fixed Rate 15YR

15-Year FRMs

5-Year Fixed Rate Balloon

Balloon Loans

7-Year Fixed Rate Balloon

Balloon Loans

10-Year Fixed Rate Balloon

Balloon Loans
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TABLE 3–36—SINGLE FAMILY PRODUCT CODE COEFFICIENT MAPPING—Continued
Single Family Product Code

Model Coefficient Applied

15-Year Fixed Rate Balloon

Balloon Loans

Adjustable Rate

ARMs

Second Lien

Balloon Loans

Other

Balloon Loans
Government Loans
Government Flag

Model Coefficient Applied

All government loans except for ARMs

Government Loans

Government ARMs

ARMs

3. Compute Quarterly Prepayment and Default Rates (QPR, QDR) from the logistic
expressions as follows:

5. Calculate Defaulting Fraction (DEF), Prepaying Fraction (PRE), and Performing
Fraction (PERF) of the Initial Loan
Group. Initially (at the beginning of the
Stress Test), all loans are assumed to be
performing, i.e. PERF0 = 1.0. For each
month m = 1...RM, calculate the following quantities. Note: For m > 120, use
and MPR120 and MDR120:

{ }
1 + exp {Xβ } + exp {Xγ }
exp Xβ q
q

{ }
=
1 + exp {Xβ } + exp {Xγ }

PRE m = PERFm −1 × MPR m

exp Xγ q
q

DEFm = PERFm −1 × MDR m

4. Convert quarterly rates to monthly rates
using the following formulas for simultaneous processes. The quarterly rate for q
= 1 gives the monthly rate for months m
= 1,2,3, and so on through q = 40:

QDR q
QDR q + QPR q


× 1 − 1 − QDR q − QPR q


(

MPR m =

)

1
3

)

1
3



3.6.3.4.4

Single Family Default and
Prepayment Outputs

Single family Default and Prepayment
outputs are set forth in Table 3–37. Prepayment, Default and Performing Fractions for
single family loans for months m = 1...RM
are used in section 3.6.3.6, Calculation of Single Family and Multifamily Mortgage
Losses; and section 3.6.3.7, Stress Test Whole
Loan Cash Flows, of this Appendix. Quarterly LTV ratios are used in section
3.6.3.6.2.3, Single Family Gross Loss Severity
Procedures, of this Appendix.

QPR q
QDR q + QPR q


× 1 − 1 − QDR q − QPR q


(

ER13SE01.046</MATH>

MDR m =

PERFm = PERFm −1 − PRE m − DEFm

q



ER13SE01.045</MATH>

QPR q

q
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QDR q =
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TABLE 3–37—SINGLE FAMILY DEFAULT AND PREPAYMENT OUTPUTS
Variable

Description

LTVq

Current Loan-to-Value ratio in quarter q = 1...40

PREmSF

Prepaying Fraction of Initial Loan Group in month m = 1...RM (single family Loans)

DEFmSF

Defaulting Fraction of Initial Loan Group in month m = 1...RM (single family Loans)

PERFmSF

Performing Fraction of Initial original Loan Group in month m = 1...RM (single family
loans)

3.6.3.5

Multifamily Default and Prepayment
Rates

3.6.3.5.1 Multifamily Default and
Prepayment Rates Overview
[a] The Stress Test projects conditional
Default and Prepayment rates for each multifamily Loan Group for each month of the
Stress Period. Computing Default rates for a
Loan Group requires information on the
Loan Group characteristics at the beginning
of the Stress Test and the economic conditions of the Stress Period—interest rates
(section 3.3 of this Appendix), vacancy rates
and rent growth rates (section 3.4 of this Appendix). These input data are used to create
values for the explanatory variables in the
Multifamily Default component.
[b] Explanatory Variables for Default Rates.
Eight explanatory variables are used as specified in the equations in section 3.6.3.5.3.1, of
this Appendix, to determine Default rates for
multifamily loans: Mortgage Age, Mortgage
Age Squared, New Book indicator, Not
Ratio-updated ARM indicator, current DebtService Coverage Ratio, Underwater Current
Debt-Service Coverage indicator, Loan-ToValue Ratio at origination/acquisition, and a
Balloon Maturity indicator. Regression coefficients (weights) are associated with each

variable. All of this information is used to
compute conditional annual Default rates
throughout the Stress Test. The annualized
Default rates are converted to monthly conditional Default rates and are used together
with monthly conditional Prepayment rates
to calculate Stress Test Whole Loan Cash
Flows. (See section 3.6.3.7, Stress Test Whole
Loan Cash Flows, of this appendix).
[c] Specification of Multifamily Prepayment
Rates. Multifamily Prepayment rates are not
generated by a statistical model but follow a
set of Prepayment rules that capture the effect of yield maintenance, Prepayment penalties and other mechanisms that effectively
curtail or eliminate multifamily Prepayments for a specified period of time.
[d] Special Provision for Accounting Calculations. For accounting calculations, which require cash flows over the entire remaining
life of the instrument, Default and Prepayment rates for months beyond the end of the
Stress Test are held constant at their values
for month 120.
3.6.3.5.2 Multifamily Default and
Prepayment Inputs
The information in Table 3–38 is required
for each multifamily Loan Group:
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Variable

Description

Source

Age immediately prior to start of Stress Test, in months (weighted average for Loan
Group)

RBC Report

NBF

New Book Flag

RBC Report

RUF

Ratio Update Flag

RBC Report

LTVORIG

Loan-to-Value ratio at loan Origination

RBC Report

DCRo

Debt Service Coverage Ratio at the start of the Stress Test

RBC Report

Fmt 8010

PMTo

Amount of the mortgage Payment (principal and interest) prior to the start of the Stress
Test, or first Payment for new loans (aggregate for Loan Group)

RBC Report

PPEM

Prepayment Penalty End Month number in the Stress Test (weighted average for Loan
Group)

RBC Report

RM

Remaining term to Maturity in months (i.e., number of contractual payments due between
the start of the Stress Test and the contractual maturity date of the loan) (weighted average for Loan Group)

RBC Report

RGRm

Benchmark Rent Growth for months m = 1...120 of the Stress Test

section 3.4.4, Property Valuation Outputs

RVRm

Benchmark Vacancy Rates for months m = 1...120 of the Stress Test

section 3.4.4, Property Valuation Outputs

PMTm

Scheduled Payment for months m = 1... RM

section 3.6.3.3.4, Mortgage Amortization
Schedule Outputs

OE

Operating expenses as a share of gross potential rents (0.472)

fixed decimal from Benchmark region and
time period

RVRo

Initial rental vacancy rate

0.10
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3.6.3.5.3 Multifamily Default and
Prepayment Procedures

4. Assign Underwater Debt-Service Coverage
Flag (UWDCRFm):

3.6.3.5.3.1

UWDCRFm = 1 if DCRm < 0.98 in month m
UWDCRFm = 0 otherwise.
5. Assign Balloon Maturity Flag (BMFm) for
any Balloon Loan that is within twelve
months of its maturity date:

BMFm = 1 if RM − m < 12

A +m
AYm = 0
12

DCR m = DCR m −1

 1 − OE − RVR m  
 (1 + RGR m )

 1 − OE − RVR m −1  
×


PMTm


PMTm −1



BMFm = 0 otherwise.
3.6.3.5.3.2 Default and Prepayment Rates
and Performance Fractions
[a] Compute Default and Prepayment
Rates and Performance Fractions for multifamily loans in the following four steps:
1. Compute the logits for multifamily Default using inputs from Table 3–38 and
coefficients from Table 3–39. For indexing purposes, the Default rate for a period m is the likelihood of missing the
mth payment; calculate its corresponding
logit (Xdm) based on Loan Group characteristics as of the period prior to m, i.e.
prior to making the mth payment.

Xδ m = δ AY AYm −1 + δ AY2 AYm2 −1
+ δ NBF NBF + δ NRAF NRAF
+ δ DCR ln (DCR m −1 )

+ δ UWDCRF UWDCRFm −1
+ δ LTV ln ( LTVORIG )

+ δ BMF BMFm −1 + δ 0

Explanatory Variable (V)

Default Weight (dv)

AY
AY2
NBF
NRAF
DCR
UWDCRF
LTV
BMF
Intercept (d0)

0.5256
0.0284
¥1.219
0.4193
¥2.368
1.220
0.8165
1.518
¥4.553

2. Compute Annual Prepayment Rate (APR)
and Annual Default Rate (ADR) as follows:
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TABLE 3–39—EXPLANATORY VARIABLE
COEFFICIENTS FOR MULTIFAMILY DEFAULT

ER13SE01.053</MATH>

Where:
A0 + m is Loan Age in months at the beginning of month m of the Stress Test.
NOTE: AYm is calculated for each month m,
whereas the corresponding Age variable for
single family Loans Aq is calculated only
quarterly.
2. Assign product and ratio update flags
(NBF, NRAF). Note: these values do not
change over time for a given Loan Group.
a. New Book Flag (NBF):
NBF = 1 for Fannie Mae loans acquired after
1987 and Freddie Mac loans acquired after
1992, except for loans that were refinanced
to avoid a Default on a loan originated or
acquired earlier.
NBF = 0 otherwise.
b. Not Ratio-updated Arm Flag (NRAF):
NRAF = 1 if both ARMF = 1 and RUF = 0,
NRAF = 0 otherwise.
Where:
ARMF = 1 for ARMs (including Balloon
ARMs)
ARMF = 0 otherwise, and
RUF = 1 if the LTV and DCR were calculated
or delegated to have been calculated at
origination or recalculated or delegated to
have been recalculated at Enterprise acquisition according to current Enterprise
standards.
RUF = 0 otherwise
3. Calculate Debt Service Coverage Ratio in
month m (DCRm):
The standard definition of Debt Service
Coverage Ratio is current net operating
income divided by current mortgage payment. However, for the Stress Test, update DCRm each month from the prior
month’s value using Rent Growth Rates
(RGRm) and Rental Vacancy Rates
(RVRm) starting with DCRm from Table
3–38, as follows:

ER13SE01.051</MATH>

[a] Compute the explanatory variables for
multifamily Default and Prepayment in five
steps as follows:
1. Calculate Loan Age in Years for months m
= 0...120 of the Stress Test (AYm):

ER13SE01.047</MATH>

Explanatory Variables

Pt. 1750, Subpt. B, App. A

ADR m =

12 CFR Ch. XVII (1–1–03 Edition)
3.6.3.5.4 Multifamily Default and
Prepayment Outputs

exp {Xδ m } × (1 − APR m )
1 + exp {Xδ m }

[a] Multifamily Default and Prepayment
Outputs are set forth in Table 3–40.

APRm is a constant, determined as follows:
a. For the up-rate scenario, APRm = 0 for
all months m
b. For the down-rate scenario,
APRm = 0 percent during the Prepayment
penalty period (i.e., when m ≤ PPEM)
APRm = 25 percent after the Prepayment
penalty period (i.e., when m > PPEM)
3. Convert annual Prepayment and Default
rates to monthly rates (MPR and MDR)
using the following formulas for simultaneous processes:

APR m
ADR m + APR m

PREmMF

Prepaying Fraction of initial
Loan Group in month
m=1...RM (multifamily
Loans)

DEFmMF

Defaulting Fraction of initial
Loan Group in month
m=1...RM (multifamily
Loans)

PERFmMF

Performing Fraction of initial Loan Group in month
m=1...RM (multifamily
Loans)

1 
1 − ADR m − APR m 12 

)



If both ARMF = 0 and RUF = 0, then


ADR m
MDR m = 
 ADR m + APR m
1 

× 1 − (1 −ADR m − APR m )12   × 1.2



[b] Multifamily monthly Prepayment
Fractions (PERFmMF) and monthly Default
Fractions (DEFmMF) for months m=1...RM
are used in section 3.6.3.6, Calculation of Single Family and Multifamily Mortgage
Losses; section 3.6.3.7, Stress Test Whole
Loan Cash Flows, and section 3.6.3.8, Whole
Loan Accounting Flows, of this Appendix.
3.6.3.6

otherwise,

)



4. Calculate Defaulting Fraction (DEFm),
Prepaying Fraction (PREm), and Performing Fraction (PERFm) of the Initial
Loan Group for each month m = 1...RM.
Initially (immediately prior to the beginning of the Stress Test), all loans are assumed to be performing, i.e. PERF0 = 1.0.
Note: For m> 120, use MPR120 and MDR120.

PRE m = PERFm −1 × MPR m
DEFm = PERFm −1 × MDR m
PERFm = PERFm −1 − PRE m − DEFm

[a] Definition. Loss Severity is the net cost
to an Enterprise of a loan Default. Though
losses may be associated with delinquency,
loan restructuring and/or modification and
other loss mitigation efforts, foreclosures
are the only loss events modeled during the
Stress Test.
[b] Calculation. The Loss Severity rate is
expressed as a fraction of the Unpaid Principal Balance (UPB) at the time of Default.
The Stress Test calculates Loss Severity
rates for each Loan Group for each month of
the Stress Period. Funding costs (and offsetting revenues) of defaulted loans are captured by discounting the Loss Severity elements using a cost-of-funds interest rate
that varies during the Stress Period. Table
3–41 specifies the Stress Test Loss Severity
timeline. Loss Severity rates also depend
upon the application of Credit Enhancements
and the credit ratings of enhancement providers.
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1

1 − ADR m − APR m 12 

ER13SE01.058</MATH>

3.6.3.6.1 Calculation of Single Family and
Multifamily Mortgage Losses Overview

ADR m
ADR m + APR m


× 1 − (


Calculation of Single Family and
Multifamily Mortgage Losses

ER15MR02.005</MATH>

MDR m =

Description

ER15MR02.004</MATH>


× 1 − (


Variable

ER13SE01.055</MATH>

MPR m =

TABLE 3–40—MULTIFAMILY DEFAULT AND
PREPAYMENT OUTPUTS
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TABLE 3–41—LOSS SEVERITY EVENT TIMING

and section 3.6.3.6.3, Multifamily Gross Loss
Severity, of this Appendix). Second, Credit
Enhancements (CEs) are applied according to
their terms to offset losses on loans that are
covered by one or more CE arrangements
(section 3.6.3.6.4, Mortgage Credit Enhancement, of this Appendix). Finally, to account
for the timing of these different cash flows,
net losses are discounted back to the month
in which the Default initially occurred (section 3.6.3.6.5, Single Family and Multifamily
Net Loss Severity, of this Appendix).

Month

Event

1

First missed payment

4 ( = MQ)

Loan is repurchased from
securitized pool and UPB
is passed through to
MBS investors (Sold
Loans only)

13 ( = MFSF)

Single family foreclosure
3.6.3.6.2

18 ( =

MFMF)

Single Family Gross Loss Severity

Multifamily foreclosure
3.6.3.6.2.1

20 ( = MFSF+ MRSF)

Single family property disposition

31 ( = MFMF+MRMF)

Multifamily property disposition

[c] Timing of the Default Process. Mortgage
Defaults are modeled as follows: defaulting
loans enter foreclosure after a number of
months (MQ, Months in Delinquency) and
are foreclosed upon several months later. MF
(Months in Foreclosure) is the total number
of missed payments. Upon completion of
foreclosure, the loan as such ceases to exist
and the property becomes Real Estate Owned
by the lender (REO). After several more
months (MR, Months in REO), the property
is sold. Foreclosure expenses are paid and MI
proceeds (and, for multifamily loans, loss
sharing proceeds) are received when foreclosure is completed. REO expenses are paid,
and sales proceeds and other Credit Enhancements are received, when the property is
sold. These timing differences are not modeled explicitly in the cash flows, but their
economic effect is taken into account by
present-valuing the default-related cash
flows to the month of Default.
[d] Gross Loss Severity, Credit Enhancement,
and Net Loss Severity. The calculation of
mortgage losses is divided into three parts.
First, Gross Loss Severity is determined by
expressing the principal loss plus unpaid interest plus expenses as a percentage of the
loan UPB at the time of Default (section
3.6.3.6.2, Single Family Gross Loss Severity,

Single Family Gross Loss
Severity Overview

The Loss Severity calculation adds the discounted present value of various costs and
offsetting revenues associated with the foreclosure of single family properties, expressed
as a fraction of UPB on the date of Default.
The loss elements are:
[a] Unpaid Principal Balance. Because all
Loss Severity elements are expressed as a
fraction of Default date UPB, the outstanding loan balance is represented as 1.
[b] Unpaid Interest. Unpaid interest at the
Mortgage Interest Rate is included in the MI
claim amount. Unpaid interest at the PassThrough Rate must be paid to MBS holders
until the Defaulted loan is repurchased from
the MBS pool.
[c] Foreclosure Expenses and REO Expenses.
Foreclosure expenses are reimbursed by MI.
REO expenses are incurred in connection
with the maintenance and sale of a property
after foreclosure is completed. Stress Test
values for these quantities are derived from
historical Enterprise REO experience.
[d] Net Recovery Proceeds from REO sale
(RP). This amount is less than the sale price
for ordinary properties as predicted by the
HPI, because of the distressed nature of the
sale.
3.6.3.6.2.2

Single Family Gross Loss
Severity Inputs

The inputs in Table 3–42 are used to compute Gross Loss Severity for single family
loans:

TABLE 3–42—LOAN GROUP INPUTS FOR GROSS LOSS SEVERITY
Variable

Description

Definition or Source

Government Flag

RBC Report

MQ

Months Delinquent: time during which Enterprise pays
delinquent loan interest to MBS holders

4 for sold loans
0 otherwise

MF

Months to Foreclosure: number of missed payments
through completion of foreclosure

13 months

MR

Months from REO acquisition to REO disposition

7 months
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TABLE 3–42—LOAN GROUP INPUTS FOR GROSS LOSS SEVERITY—Continued
Description

Definition or Source

Foreclosure Costs as a decimal fraction of Defaulted
UPB

0.037

R

REO Expenses as a decimal fraction of Defaulted
UPB

0.163

DRm

Discount Rate in month m (decimal per annum)

6-month Enterprise Cost of
Funds from section 3.3,
Interest Rates

LTVq

Current LTV in quarter q = 1...40

section 3.6.3.4.4, Single
Family Default and Prepayment Outputs

MIRm

Mortgage Interest Rate in month m (decimal per
annum)

section 3.6.3.3.4, Mortgage
Amortization Schedule
Outputs

PTRm

Pass-Through Rate applicable to payment due in
month m (decimal per annum)

section 3.6.3.3.4, Mortgage
Amortization Schedule
Outputs

RR

Recovery Rate for Defaulted loans in the BLE, as a
percent of predicted house price using HPI (decimal)

0.61

3.6.3.6.2.3 Single Family Gross Loss
Severity Procedures

Where:

[a] Calculate single family gross Loss Severity using the following three steps:
1. Compute REO Proceeds in month m (RPm)
as a fraction of Defaulted UPB:

RPm =

0.67 = FHA reimbursement rate on foreclosure-related expenses
0.75 = adjustment to reflect that FHA reimbursement on unpaid interest is at a government debenture rate, not MIR.
3. Compute Gross Loss Severity of loans that
Defaulted in month m (GLm) as a fraction
of Defaulted UPB:

RR
LTVq

MQ
GLSm = 1 + 
× PTR m 
 12

+ F + R − RPm but not < 0

2. Compute MI Claim Amount on loans that
Defaulted in month m (CLMmMI) as a
fraction of Defaulted UPB:

 MF × MIR  + F
CLM MI
m = 1+
m
 12

for all loans other than
Government Loans

3.6.3.6.2.4

Single Family Gross Loss
Severity Outputs

The single family Gross Loss Severity outputs in Table 3–43 are used in the Credit Enhancement calculations in section 3.6.3.6.4 of
this Appendix.

ER13SE01.060</MATH>

ER13SE01.061</MATH>

MF
= 1 +  0.75 ×
× MIR m 


12
+ (0.67 × F) for Government
Loans
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TABLE 3–43—SINGLE FAMILY GROSS LOSS SEVERITY OUTPUTS
Variable

Description

GLSm

Gross Loss Severity for loans that defaulted in month m = 1...120

CLMmMI

MI claim on account of loans that defaulted in month m = 1...120

RPm

REO Proceeds on account of loans that defaulted in month m = 1...120

3.6.3.6.3
3.6.3.6.3.1

Multifamily Gross Loss Severity
Multifamily Gross Loss Severity
Overview

The multifamily Loss Severity calculation
adds the discounted present value of various
costs and offsetting revenues associated with
the foreclosure of multifamily properties, expressed as a fraction of Defaulted UPB. The
loss elements are:
[a] Unpaid Principal Balance (UPB). Because all Loss Severity elements are expressed as a fraction of Default date UPB,
the outstanding loan balance is represented
as 1.
[b] Unpaid Interest. Unpaid interest at the
Net Yield Rate is included in the Loss Sharing Claim amount. Unpaid interest at the
Pass-Through Rate must be paid to MBS
holders until the defaulted loan is repurchased from the MBS pool.
[c] Net REO Holding Costs (RHC). Foreclosure costs, including attorneys fees and

other liquidation expenses are incurred between the date of Default and the date of
foreclosure completion (REO acquisition).
Operating and capitalized expenses are incurred and rental and other income are received between REO acquisition and REO
disposition. As a result, half of the Net REO
Holding Costs (RHC) are expensed at REO acquisition and the remainder are expensed at
REO disposition.
[d] Net Proceeds from REO sale (RP). The
gross sale price of the REO less all costs associated with the disposition of the REO
asset are discounted from the date of REO
sale.
3.6.3.6.3.2

Multifamily Gross Loss Severity
Inputs

The inputs in Table 3–44 are used to compute Gross Loss Severity for multifamily
Loans:

TABLE 3–44—LOAN GROUP INPUTS FOR MULTIFAMILY GROSS LOSS SEVERITY
Variable

Description

Value or Source

Government Flag

RBC Report

DRm

Discount Rate in month m (decimal
per annum)

6-month Enterprise Cost of Funds from Section 3.3, Interest Rates

MQ

Time during which delinquent loan interest is passed-through to MBS
holders

4 for sold loans
0 otherwise

PTRm

Pass Through Rate applicable to
payment due in month m (decimal
per annum)

section 3.6.3.3.4, Mortgage Amortization
Schedule Outputs

NYRm

Net Yield Rate applicable to payment
due in month m (decimal per
annum)

section 3.6.3.3.4, Mortgage Amortization
Schedule Outputs

RHC

Net REO holding costs as a decimal
fraction of Defaulted UPB

0.07

MF

Time from Default to completion of
foreclosure (REO acquisition)

9 months

MR

Months from REO acquisition to REO
disposition

15 months
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TABLE 3–44—LOAN GROUP INPUTS FOR MULTIFAMILY GROSS LOSS SEVERITY—Continued
Variable

Description

RP

Value or Source

REO proceeds as a decimal fraction
of Defaulted UPB

3.6.3.6.3.3

Multifamily Gross Loss Severity
Procedures

[a] Calculate multifamily gross loss severity in the following two steps:
1. For Conventional Loans, compute the Loss
Sharing Claim Amount (CLMmLSA) and
Gross Loss (GLSm) on loans that Defaulted in month m, as a fraction of Defaulted UPB:

CLM LSA
= 1.75 +
m

 MF

× NYR m
 12


+ RHC − RP
GLS m = 1 +

MQ
× PTR m + RHC − RP
12

2. For FHA-insured (i.e., government) multifamily Loans, separate Gross Loss Severity and Credit Enhancement calculations
are not necessary. Net Loss Severity is
determined explicitly in section 3.6.3.6.5,
Single Family and Multifamily Net Loss
Severity, of this Appendix).
3.6.3.6.3.4

Multifamily Gross Loss Severity
Outputs

Multifamily Gross Loss Severity Outputs
in Table 3–45 are used in the Credit Enhancements Calculations section 3.6.3.6.4, of this
Appendix.

TABLE 3–45—MULTIFAMILY GROSS LOSS SEVERITY OUTPUTS FOR USE IN CREDIT ENHANCEMENT CALCULATIONS
Variable

Description

GLSm

Gross Loss Severity for
loans that Defaulted in
month m = 1...120

CLMmLSA

Loss Sharing Claim on account of loans that Defaulted in month m =
1...120

3.6.3.6.4
3.6.3.6.4.1

Mortgage Credit Enhancement
Mortgage Credit Enhancement
Overview

[a] Types of Mortgage Credit Enhancements.
Credit Enhancements (CE) reimburse losses

0.63

on individual loans. The CE most often utilized by the Enterprises at the present time
is primary Mortgage Insurance (MI) including both private and government MI or loan
guarantees (e.g. FHA, VA), which pays
claims up to a given limit on each loan. Most
other types of CE do not limit the amount
payable on each loan individually, but do
limit the aggregate amount available under
a given CE arrangement or Contract. These
two types of CE must be computed differently. To denote this distinction, this Appendix will refer to ‘‘Loan Limit’’ and ‘‘Aggregate Limit’’ CE types. Loan Limit CE includes Mortgage Insurance for single family
loans and Loss-Sharing Arrangements (LSA)
for multifamily loans. Aggregate Limit CE
includes Pool Insurance, Spread Accounts,
Letters of Credit, Cash or Collateral Accounts, and Subordination Agreements. For
operational convenience in the Stress Test,
the Aggregate Limit classification also includes Unlimited Recourse, which has neither loan-level nor aggregate-level coverage
limits, and Modified Pool Insurance, Limited
Recourse, Limited Indemnification and FHA
risk-sharing, which may have both loan-level
and aggregate-level coverage limits.
[b] Loan Limit Credit Enhancements. Loan
Limit Credit Enhancements are applied to
every covered loan individually, without regard to how much has been paid on any other
covered loan. For example, an MI policy covers losses on an individual loan up to a specified limit. If every loan with MI were to Default, every claim would be payable regardless of the total outlay on the part of the MI
provider. Loss Sharing Arrangements on
multifamily loans operate the same way.
[c] Aggregate Limit Credit Enhancements. Aggregate Limit Credit Enhancements cover a
group of loans on an aggregate basis. In most
such arrangements, the coverage for any individual loan is unlimited, except that the
total outlay by the provider cannot exceed a
certain aggregate limit. Thus, the amount of
Aggregate Limit coverage available to an individual loan depends, in practice, on how
much has been paid on all previous claims
under the specified Contract.
[d] Credit Enhancement Counterparty Defaults.
CE
payments
from
a
rated
counterparty are subject to Haircuts to simulate counterparty failures during the Stress
Test. These Haircuts are based on the rating
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of the counterparty or guarantor immediately prior to the Stress Test, and are applied each month as described in section 3.5,
Counterparty Defaults, of this Appendix.
[e] Stress Test Application of Credit Enhancement. The Stress Test calculates mortgage
cash flows for aggregated Loan Groups, within which individual loans are assumed to
have identical characteristics, and therefore
are not differentiated in the computations.
However, a single Loan Group may include
loans with Loan Limit CE and/or one or
more types of Aggregate Limit CE. Additionally, this coverage may come from a rated
provider or from cash or cash-equivalent collateral. Therefore, for computational purposes it is necessary to distinguish among
the different possible CE combinations that
each loan or subset of loans in a Loan Group
may have. In the Stress Test, this is accomplished by creating Distinct Credit Enhancement Combinations (DCCs).
1. Distinct Credit Enhancement Combinations.
When aggregating individual loans into
Loan Groups for the RBC Report, the applicable CE arrangements will have been
identified for each loan:
a. Loan Group (LG) Number
b. Initial UPB of individual loan
c. Rating of MI or LSA Counterparty
d. Loan-Limit Coverage Percentage for MI
or LSA
e. Contract Number for Aggregate Limit
CE, First Priority
f. Contract Number for Aggregate Limit
CE, Second Priority
g. Contract Number for Aggregate Limit
CE, Third Priority
h. Contract Number for Aggregate Limit
CE, Fourth Priority
2. Individual loans for which all of the entries in step 1) of this section (except
UPB and Loan-Limit Coverage Percent)
are identical, are aggregated into a
DCCs. For example, all loans in a given
Loan Group with MI from a AAA-rated
provider and no other CE would comprise
one DCC whose balance is the aggregate
of the included loans and whose MI Coverage Percent is the weighted average of
that of the included loans. In each
month, within each Loan Group, for each
DCC, each applicable form of CE is applied in priority order to reduce Gross
Loss Severity as much as possible to
zero. The total CE payment for each
DCC, as a percentage of Defaulted UPB is
converted to a total CE payment for each
Loan Group and then factored into the
calculation of Net Loss Severity in section 3.6.3.6.5, Single Family and Multifamily Net Loss Severity, of this Appendix.
3. DCC First and Second Priority Available Aggregate CE Balance. In the Stress Test,
First and Second Priority Available Ag-

gregate CE Balances are allocated to the
DCCs that are parties to each Contract
on a pro-rata basis. Third and Fourth
Priority Aggregate Limit Contracts are
not modeled because they are extremely
rare. In each month of the Stress Test
these CE Balances, adjusted by appropriate Haircuts, are reduced by the losses
incurred by each DCC that is a party to
each Contract. Spread Account deposits,
if applicable, are included in the First
and Second Priority DCC Available Aggregate CE Balances.
a. Spread Accounts may take one of two
forms: Balance-Limited, or Deposit-Limited. A Balance-Limited Spread Account
receives monthly spread payments based
on the UPB of the covered loans until a
required balance is achieved and maintained. Any amounts paid to cover losses
must be replenished by future spread
payments from the covered loans that
are still performing. Thus, there is no
known limit to the amount of spread deposits that may be made over the life of
the covered loans. In contrast, for a Deposit-Limited Spread Account the limit
is similar to a customary coverage limit.
The total amount of spread deposits
made into the account is limited to a
maximum amount specified in the Contract.
b. In the Stress Test, the Available Contract Balance of a Spread Account is adjusted prior to the calculation of the
DCC Available Balance as reported in the
RBC Report. For each Spread Account
contract, the Enterprises report the Remaining Limit Amount, which represents
the maximum dollar amount of additional spread deposits that could be required under the Contract. For DepositLimited Spread Accounts, this amount is
the maximum remaining dollar amount
of spread deposits required under the
Contract. For Balance-Limited Spread
Accounts, this amount is defined as onetwelfth of the annualized spread rate
times the UPB of the covered loans at
the start of the Stress Test times the
weighted average Remaining term to Maturity of those loans. However, the maximum amount of spread deposits that
could be received will generally be higher
than the amount reasonably expected to
be received during the Stress Test, because the UPB of the covered loans,
which is the basis for determining the
amounts of future spread deposits, declines over the term of the Contract due
to Amortization, Defaults, and Prepayments. Therefore, the Enterprises report
an adjusted Available Contract Balance
for both types of Spread Accounts before
reporting the DCC Available Balance by
adding the lesser of the Remaining Limit
Amount or one-twelfth of the spread rate
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times the UPB of the covered loans at
the start of the stress test times 60
months.
c. Modified Pool Insurance, Limited Recourse, Limited Indemnification and
FHA risk-sharing contracts may have
both loan-level and aggregate-level coverage limits. To account for this aspect
of these types of Aggregate Limit CE,
the Enterprises report a DCC Loan Level
Coverage Limit Amount, which represents the share of each loss after
deductibles (such as MI or First Priority
Contract payments) covered by a given
MPI Contract. (The Loan Level Coverage
Limit Amount takes the value of one if
the Contract is not of this type, representing that 100 percent of losses are
covered by other types of Contracts).
d. In practice, Unlimited Recourse Contracts have neither loan-level nor aggregate-level coverage limits. However, the
Enterprises report the Available Aggregate CE Balance of Unlimited Recourse
Contracts as the summation of the Original UPB of all covered loans.
e. The Available Aggregate CE Balances of
Collateral Account Contracts funded
with anything other than Cash or Cashequivalents are discounted by thirty percent to account for market risk in securities that are not cash equivalents.
f. Enterprise Loss Positions are treated as
Aggregate Limit CE in terms of reducing
remaining losses eligible to be covered
by a next-priority Contract. However,
since Enterprise Loss Positions are typically a deductible for other forms of supplementary coverage, payments from

such accounts do not reduce loss severity.
[f] Multiple Layers of Credit Enhancement.
For loans with more than one type of Credit
Enhancement, MI or Loss Sharing is applied
first, and then other types of CE (if available) are applied in priority order to the remaining losses. MI and Loss Sharing claims
are payable regardless of whether (and to
what extent) a loan is also covered by other
forms of CE. MI is unique in that the MI payment is based on a percentage of a Claim
Amount equal to the entire Defaulted UPB
plus expenses, not the actual loss incurred
upon liquidation. Therefore, an Enterprise
can receive MI payments on a defaulted loan
in excess of the actual realized loss on that
loan. However, it is frequently the case that
MI payments are insufficient to cover the entire loss amount. In such cases, one or more
types of Aggregate Limit CE may be available to make up the deficiency. Unlike MI
claims, however, the Claim Amounts for
Loss Sharing and for all Aggregate Limit CE
types do depend on the actual losses incurred; and unlike Loss Sharing and MI,
Claim Amounts payable under other forms of
CE are net of payments received on account
of other forms of CE. When a single loan is
covered by multiple forms of CE, the order in
which they are to be applied (First Priority,
Second Priority, etc.) must be specified. To
avoid double-counting, a higher-numbered
priority CE only covers losses that were not
covered by a lower-numbered priority CE.
3.6.3.6.4.2

Mortgage Credit Enhancement
Inputs

[a] For each Loan Group, the inputs in
Table 3–46 are required:

TABLE 3–46—CE INPUTS FOR EACH LOAN GROUP
Variable
UPBORIG

Description

Source

Origination UPB

RBC Report

Initial UPB and UPB in month m =
0,1...120

section 3.6.3.3.4, Mortgage Amortization
Schedule Outputs

LTVORIGLG

Original LTV

RBC Report

DEFmLG and PERFmLG

Defaulting and Performing Fractions of
Initial Loan Group UPB in month m =
1...120

section 3.6.3.4.4, Single Family Default
and Prepayment Outputs and section
3.6.3.5.4, Multifamily Default and Prepayment Outputs

CLMmMI,LG
CLMmLSA,LG

MI Claim Amount and LSA Claim
Amount

section 3.6.3.6.2, Single Family Gross
Loss Severity and section 3.6.3.6.3,
Multifamily Gross Loss Severity

GLSmLG

Gross Loss Severity

section 3.6.3.6.2, Single Family Gross
Loss Severity and section 3.6.3.6.3,
Multifamily Gross Loss Severity

UPB0

LG

LG

and

UPBmLG
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[b] For each DCC covering loans in the
Loan Group, the inputs in Table 3–47 are required:

TABLE 3–47—INPUTS FOR EACH DISTINCT CE COMBINATION (DCC)
Variable
PDCC

Description

Source

Percent of Initial Loan Group UPB represented by individual
loan(s) in a DCC

RBC Report

RMI,DCC or RLSA,DCC

Credit rating of Loan Limit CE (MI or LSA) Counterparty

RBC Report

CMI,DCC

Weighted Average Coverage Percentage for MI or LSA Coverage (weighted by Initial UPB)

RBC Report

AB0DCC,C1

DCC Available First Priority CE Balance immediately prior to
start of the Stress Test

RBC Report

AB0DCC,C2

DCC Available Second Priority CE Balance immediately prior
to start of the Stress Test

RBC Report

RDCC,C1

DCC Credit Rating of First Priority CE Provider or
Counterparty; or Cash/Cash Equivalent (which is not
Haircutted)

RBC Report

RDCC,C2

DCC Credit Rating of Second Priority CE Provider or
Counterparty; or Cash/Cash Equivalent (which is not
Haircutted)

RBC Report

CDCC,C1

DCC Loan-Level Coverage Limit of First Priority Contract (If
Subtype is MPI; otherwise = 1)

RBC Report

CDCC,C2

DCC Loan-Limit Coverage Limit of Second Priority Contract (if
Subtype is MPI; otherwise = 1)

RBC Report

ExpMoDCC,C1

Month in the Stress Test (1...120 or after) in which the DCC
First Priority Contract expires

RBC Report

ExpMoDCC,C2

Month in the Stress Test (1...120 or after) in which the DCC
Second Priority Contract expires

RBC Report

ELPFDCC,C1

DCC Enterprise Loss Position Flag for First Priority Contract (Y
or N)

RBC Report

ELPFDCC,C2

DCC Enterprise Loss Position Flag for Second Priority Contract (Y or N)

RBC Report

or

CLSA,DCC

[c] In the RBC Report, Aggregate Limit CE
Subtypes are grouped as illustrated in Table
3–48.

TABLE 3–48—AGGREGATE LIMIT CE SUBTYPE GROUPING
Symbol

Subtype

Also Includes

REC

Unlimited Recourse

Unlimited Indemnification

PI

Pool Insurance

Pool Insurance
Letter of Credit
Subordination Arrangements

MPI

Modified Pool Insurance

Modified Pool Insurance
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TABLE 3–48—AGGREGATE LIMIT CE SUBTYPE GROUPING—Continued
Symbol

Subtype

Also Includes
Limited Recourse
Limited Indemnification
FHA Risk-sharing Agreements

CASH

Cash Account

Cash Account

COLL

Collateral Account

Collateral

ELP

Enterprise Loss Position

GSE Loss Position (ledger item)

SA

Spread Account

Spread Account

3.6.3.6.4.3 Mortgage
Procedures

Credit

Enhancement

[a] For each month m of the Stress Test,
for each Loan Group (LG), carry out the following six steps [a] 1–6 for each DCC.
NOTE: Process the Loan Groups and DCCs
using the numerical order assigned to them
in the RBC Report.

1. Determine Mortgage Insurance Payment
(MIm) for single family loans in the DCC,
or Loss Sharing Payment (LSAm) for
multifamily loans in the DCC, as a percentage of Defaulted UPB, applying appropriate counterparty Haircuts from
section 3.5., of this Appendix:

m′

MI, DCC
, LG 
MI DCC
= 1 − MIExp LG
× CLM MI
× 1 −
× MaxHct R MI, DCC 
m
m ×C
m
 120


(

)

(

)

m′

, LG 
= C LSA, DCC × CLM LSA
× 1 −
× MaxHct R LSA, DCC 
LSA DCC
m
m
 120


(

Where:

)

m′ = m, except for counterparties rated
below BBB, where m′ = 120



UPB LG
m
< 0.78
MIExp LG
m = 1 if  LTVORIG ×
LG 
UPBORIG


MIExp LG
m = 0 otherwise
0.78 (78%) = the LTV at which MI is cancelled if payments are current

) ]

3. Determine the contractual CE Payment in
Dollars under the First Priority Contract C1.
Determine Payment after Haircut. Update

Remaining Loss Dollars and DCC Available
Balance.
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ER15MR02.008</MATH>

[(

,( MI − LSA )
DCC
RLD DCC
= max GLSLG
, 0 × P DCC × UPBmLG−1 × DEFmLG
m
m − MI m

ER13SE01.066</MATH>

prior to application of other Aggregate
Limit CE:

ER15MR02.007</MATH>

2. Determine Remaining Loss in Dollars
(RLD) after application of MI or LSA and

Federal Housing Enterprise Oversight

Pt. 1750, Subpt. B, App. A

a. Determine CE Payment as the minimum
of the Remaining Loss Dollars after MI
or LSA (if applicable) times the DCC

Loan-Level Coverage Limit (=1 if not
MPI Contract) or the previous month’s
ending DCC Available Balance:

(

, C1
, C1
,( MI − LSA )
PD DCC
= min RLD DCC
× C DCC, C1 , ABDCC
m
m
m −1

)

b. Determine CE Payment in Dollars after
application of Haircuts:

m′

, C1, H
, C1 
PD DCC
= PD DCC
× 1 −
× MaxHct R DCC, C1 
m
m
 120


(

Where:
m′ = m, except for counterparties rated
below BBB, where m′ = 120

)

c. Update DCC Remaining Loss Dollars and
DCC Available Balance under the First
Priority Contract C1:

(

, C1
,( MI − LSA )
, C1, H
RLD DCC
= max RLD DCC
− PD DCC
,0
m
m
m

([

)
) )

] (

Where:

tract C2. Determine Payment after Haircut. Update Remaining Loss Dollars and
DCC Available Balance.
a. Determine CE Payment as the minimum
of the Remaining Loss Dollars after C1
Payment (if applicable) times a DCC
Loan-Level Coverage Limit (=1 if not
MPI Contract) or the previous month’s
ending DCC Available Balance:

ExpmC = 1 if the Contract has expired, i.e. if
the calendar month corresponding to the
mth month of the Stress Test is on or
after the expiration month (ExpMoC)
ExpmC = 0 otherwise
4. Determine the contractual CE Payment in
Dollars under the Second Priority Con-

(

)

ER13SE01.070</MATH>

,C2
,C2
, C1
PD DCC
= min RLD DCC
× C DCC, C 2 , ABDCC
m
m
m −1

(

)

m′ = m, except for counterparties rated
below BBB, where m′ = 120
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ER13SE01.067</MATH>

m′

, C 2, H
, C2 
PD DCC
= PD DCC
× 1 −
× MaxHct R DCC, C 2 
m
m
 120


ER15MR02.009</MATH>

ER13SE01.069</MATH>

b. Determine CE Payment in Dollars after
application of Haircuts:

Where:

ER15MR02.010</MATH>

, C1
, C1
, C1
, C1
ABDCC
,0
= max ABDCC
− PD DCC
× 1 − Exp DCC
m
m
m
m −1
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c. Update DCC Remaining Loss Dollars and
DCC Available Balance under the Second
Priority Contract C2:

(

,C2
, C1
, C 2, H
RLD DCC
= max RLD DCC
− PD DCC
,0
m
m
m

([

)

] (

) )

, C2
,C2
, C2
, C2
ABDCC
,0
= max ABDCC
− PD DCC
× 1 − Exp DCC
m
m
m
m −1

Where:
ExpmC = 1 if the Contract has expired, i.e. if
the calendar month corresponding to the
mth month of the Stress Test is on or after
the expiration month (ExpMoC)
ExpmC = 0 otherwise

ALPD DCC
=
m

(PD

DCC, C1, H
m

If DEFm = 0, then ALPD m DCC = 0

) (

, C 2, H
× ELPI DCC, C 2
× ELPI DCC, C1 + PD DCC
m
LG
DCC
DEFm × UPBm
−1 × P

Where:
ELPIDCC,C = 0 if ELPFDCC,C = Y (Yes, indicating that Contract C is an Enterprise
Loss Position)
ELPIDCC,C = 1 otherwise

(

5. Convert Aggregate Limit First and Second
Priority Contract receipts in Dollars for
each DCC in month m to a percentage of
DCC Defaulted UPB:

)

6. Add the Loan Limit CE (MI and LSA) and
Aggregate Limit CE (ALPD), each expressed as a share of DCC Defaulted UPB,
separately for each DCC to increment the
respective Loan Group totals:

)

LG
DCC
MI LG
× MI DCC
for single family Loans; or
m = MI m + P
m

LG
DCC
ALCE LG
m = ALCE m + P

3.6.3.6.4.4
Outputs

Mortgage

Credit

DCC
m

Enhancement

[a] Mortgage Credit Enhancement Outputs
are set forth in Table 3–49.

TABLE 3–49—SINGLE FAMILY AND MULTIFAMILY CREDIT ENHANCEMENT OUTPUTS
Variable

Description

MIm

MI payments applied to reduce single family Gross Loss Severity in month m of the
Stress Test (as a fraction of Defaulted UPB in month m)

LSAm

LSA payments applied to reduce multifamily Gross Loss Severity in month m of the
Street Test (as a fraction of Defaulted UPB in month m)

ALCEm

Aggregate receipts from all forms of Aggregate Limit Limit Credit Enhancement applied to reduce single- and multifamily Gross Loss Severity in month m of the
Stress Test (as a fraction of Defaulted UPB in month m)
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ER13SE01.074</MATH>

(

) for multifamily Loans; and
× ALPD
) for both single family and multifamily Loans

× LSA DCC
m

ER15MR02.011</MATH>

(

+ P

DCC

ER85AD02.000</GPH>

=

LSA LG
m

ER13SE01.072</MATH>

LSA LG
m

Federal Housing Enterprise Oversight
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[b] MImLG or LSAmLG and ALCEmLG for
months m = 1...120 of the Stress Test are used
in section 3.6.3.6.5, Single Family and Multifamily Net Loss Severity, of this Appendix.
3.6.3.6.5 Single Family and Multifamily Net
Loss Severity
3.6.3.6.5.1 Single Family and Multifamily
Net Loss Severity Procedures

1

LSSF
m =

1 + DR m 

2 

MQ
6

+

 MQ × PTR  + F − MI
m
m
 12
1 + DR m 

2 

[b] For Government single family Loan
Groups, complete the following three steps:
1. Compute a Loss Severity value for FHAinsured loans using the Conventional formula for all government loans. FHA reimbursement rates will be reflected in

LSVA
m =

Combine inputs and outputs from Gross
Loss Severity and Credit Enhancements
(Table 3–42 through Table 3–49) in the following formulas for each Loan Group in
month m:
[a] For Conventional single family Loan
Groups:

MF
6

+

R − RPm − ALCE m
1 + DR m 

2 

MF + MR
6

the value of MIm, as computed in section
3.6.3.6.4.3, Mortgage Credit Enhancement
Procedures, of this Appendix.
2. Compute a Loss Severity value for VA-insured loans as follows for all government
loans:

MQ
1+ F + 
× PTR m  + ( R − RPm ) − 0.30
 12

1 + DR m 

2 

Where:
0.30 is a fixed percentage representing the
VA guarantee coverage percentage. (The
VA coverage rate is a function of the initial loan size.)

MF
6

3. Compute Net Loss Severity by combining
FHA-insured and VA-insured Loss Severity values as follows:

=

MQ
× PTR m 
1+ 
 12

1 + DR m 

2 

MQ
6

RHC
RHC
− LSA m
− RP − ALCE m
2
+ 2
MF +
MF + MR
1 + DR m  6
1 + DR m  6


2 
2 
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ER13SE01.076</MATH>

LSMF
m

ER13SE01.075</MATH>

[c] For multifamily Loan Groups other
than FHA-Insured:

ER13SE01.077</MATH>

ER13SE01.078</MATH>

2
  1 × LSVA 
, GVT
LSSF
=  × LSSF
m
m +
m
3
 3
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[d] For FHA-Insured multifamily Loan
Groups:

LSMF
m = 0.03 (3 percent) for all months
3.6.3.6.5.2 Single Family and Multifamily
Net Loss Severity Outputs

Net Loss Severity outputs are set forth in
Table 3–50:

TABLE 3–50—SINGLE FAMILY AND MULTIFAMILY LOSS SEVERITY OUTPUTS
Variable

Description

LSmSF

Loss Severity (as a fraction of Defaulted UPB) for single family loans in month m

LSmMF

Loss Severity (as a fraction of Defaulted UPB) for multifamily loans in month m

Single
family
and
multifamily
Loss
Severities for months 1...120 of the Stress
Test are used in section 3.6.3.7, Stress Test
Whole Loan Cash Flows, of this Appendix.

and Net Loss Severity Rates to produce performance-adjusted cash flows for Enterprise
Whole Loans in the Stress Test.
3.6.3.7.2

3.6.3.7
3.6.3.7.1

Stress Test Whole Loan Cash Flows
Stress Test Whole Loan Cash Flow
Overview

This section combines the mortgage Amortization Schedules with Default, Prepayment

Stress Test Whole Loan Cash Flow
Inputs

The inputs required to compute Stress
Test Whole Loan Cash Flows for each Loan
Group are listed in Table 3–51.

TABLE 3–51—INPUTS FOR FINAL CALCULATION OF STRESS TEST WHOLE LOAN CASH FLOWS
Variable

Description

Source

UPBm

Aggregate Unpaid Principal Balance in month m =
0...RM

section 3.6.3.3.4, Mortgage
Amortization Schedule
Outputs

NYRm

Net Yield Rate in month m = 1...RM

section 3.6.3.3.4, Mortgage
Amortization Schedule
Outputs

GF

Guarantee Fee rate (weighted average for Loan
Group) (decimal per annum)

RBC Report

PTRm

Pass-Through Rate in month m = 1...RM

section 3.6.3.3.4, Mortgage
Amortization Schedule
Outputs

SPm

Aggregate Scheduled Principal (Amortization) in month
m = 1...RM

section 3.6.3.3.4, Mortgage
Amortization Schedule
Outputs

PREmSF
PREmMF

Prepaying Fraction of original Loan Group in month m
= 1...RM

section 3.6.3.4.4, Single
Family Default and Prepayment Outputs and,
section 3.6.3.5.4, Multifamily Default and Prepayment Outputs
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ER13SE01.079</MATH>
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TABLE 3–51—INPUTS FOR FINAL CALCULATION OF STRESS TEST WHOLE LOAN CASH FLOWS—
Continued

Performing Fraction of original Loan Group in month m
= 1...RM

section 3.6.3.4.4, Single
Family Default and Prepayment Outputs and,
section 3.6.3.5.4, Multifamily Default and Prepayment Outputs

FDS

Float Days for Scheduled Principal and Interest

RBC Report

FDP

Float Days for Prepaid Principal

RBC Report

FERm

Float Earnings Rate in month m = 1...RM

1 week Fed Funds Rate;
section 3.3, Interest
Rates

LSmSF

Loss Severity Rate in month m = 1...RM

section 3.6.3.6.5.2, Single
Family and Multifamily
Net Loss Severity Outputs

FREP

Fraction Repurchased (weighted average for Loan
Group) (decimal)

RBC Report

3.6.3.7.3

Stress Test Whole Loan Cash Flow
Procedures

NYR m 

NIR m =  UPBm −1 ×

12 


[a] Calculate Stress Test whole loan cash
flows using the following nine steps:
1. Calculate Scheduled Principal Received
(SPR) in month m:

SPR m = max (SPm , 0)


+ min (SPm , 0) × PERFm −1

3.

× ( PERFm + PRE m )

NOTE: Scheduled Principal Received is
zero, not negative, when amortization is negative.
2. Calculate Net Interest Received (NIR) in
month m. Any interest shortfall due to
Negative Amortization reduces Net Yield
directly. Note: NIR includes loans that
default in month m, because lost interest
is included in Credit Losses in step 6) of
this section. (See section 3.6.3.6, Calculation of Single Family and Multifamily
Mortgage Losses, of this Appendix.)

Calculate Prepaid
(PPR) in month m:

Principal

Received

PPR m = UPBm × PRE m
4. Calculate newly Defaulted Principal (DP)
in month m:
DPm = UPBm −1 × DEFm
5. Calculate Recovery Principal Received
(RPR) on account of loans that Defaulted
in month m:
RPR m = UPBm −1 × DEFm × (1 − LSm )
6. Calculate Credit Losses (CL) on account of
loans that Defaulted in month m:

CL m = UPBm −1 × DEFm × LSm
In addition, if m = RM and UPBRM > 0 then,
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ER13SE01.084</MATH>

PERFmSF
PERFmMF

ER13SE01.083</MATH>

section 3.6.3.4.4, Single
Family Default and Prepayment Outputs and,
section 3.6.3.5.4, Multifamily Default and Prepayment Outputs

ER13SE01.082</MATH>

Defaulting Fraction of original Loan Group in month m
= 1...RM

ER13SE01.085</MATH>

Source

ER13SE01.081</MATH>

Description

ER13SE01.080</MATH>

Variable
DEFmSF
DEFmMF
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CL RM = (UPBRM × PERFRM )

TPR m = SPR m + PPR m + RPR m

+ (UPBRM −1× DEFRM × LSRM ),

and
PUPBRM = 0
7. Calculate Performing Loan Group UPB in
month m (PUPBm), including PUPB0.
NOTE: All loans are assumed to be performing in month 0; therefore PUPB0 =
UPB0.

PUPBm = UPBm × PERFm
8. Calculate Total Principal Received (TPR)
and Total Interest Received (TIR) in
month m:

TIR m = NIR m
9. For Sold Loans, calculate the following
cash flow components:
a. Guarantee Fee (GF) received in month
m:
GFR
12
× ( PERFm + PRE m )

GFm = UPBm −1 ×

b. Float Income (FI) received in month m

 


FDS  
FDP 
FI m =   (SPR m + NIR m − GFm ) ×
+ PPR m ×
 × FER m  − PIS m  × (1 − FREP)
365  
365 
  



PTR m
24

if 15 ≤ FDP < 30

TABLE 3–52—OUTPUTS FOR WHOLE LOAN CASH FLOWS

Scheduled Principal Received in month m = 1...RM

PPRm

Prepaid Principal Received in month m = 1...RM

DPm

Defaulted Principal in month m = 1...RM

CLm

Credit Losses in month m = 1...RM

PUPBm

Performing Loan Group UPB in month m = 0...RM

TPRm

Total Principal Received in month m = 1...RM

TIRm

Total Interest Received in month m = 1...RM

GFm

Guarantee Fees received in month m = 1...RM

FIm

Float Income received in month m = 1...RM

ER13SE01.088</MATH>

SPRm

ER13SE01.089</MATH>

Description

ER13SE01.087</MATH>

Variable
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ER15MR02.013</MATH>

The Whole Loan Cash Flows in Table 3–52
are used to prepare pro forma balance sheets
and income statements for each month of
the Stress Period (see section 3.10 Operations, Taxes and Accounting, of this Appendix). For Retained Loan groups, cash flows
consist of Scheduled Principal, Prepaid Principal, Defaulted Principal, Credit Losses, and
Interest. For Sold Loan groups, cash flow
consists of Credit Losses, Guarantee Fees
and Float Income. For Repurchased MBSs,
cash flows are allocated according to the
Fraction Repurchased. Table 3–52 covers all
cases; for Retained Loans FREP = 1.0.

PTR m
12

if FDP ≥ 30
PISm = UPBm −1 × PRE m ×

Stress Test Whole Loan Cash Flow
Outputs

ER15MR02.012</MATH>

PISm = UPBm −1 × PRE m ×

3.6.3.7.4

200039T

ER13SE01.086</MATH>

where: Prepayment Interest Shortfall (PIS)
in month m is:

Federal Housing Enterprise Oversight
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TABLE 3–53—ADDITIONAL OUTPUTS FOR REPURCHASED MBSS
Variable

Quantity

Description

STPRm

FREP × (SPRm + PPRm+
DPm)

Enterprise’s portion of Total Principal Received in
months m = 1...RM, reflecting its fractional ownership of the MBS

STIRm

FREP × (TIRm¥GFm)

Enterprise’s portion of Total Interest Received (at the
Pass-Through Rate) in months m = 1...RM, reflecting its fractional ownership of the MBS

SPUPBm

FREP × PUPBm

Enterprise’s portion of the Performing UPB of the repurchased MBS in months m = 0...RM, reflecting its
fractional ownership of the MBS

3.6.3.8
3.6.3.8.1

Whole Loan Accounting Flows
Whole Loan Accounting Flows
Overview

[a] For accounting purposes, cash flows are
adjusted to reflect (1) the value over time of
discounts, premiums and fees paid or received (Deferred Balances) when an asset was
acquired; and (2) the fact that mortgage interest is paid in arrears, i.e. it is received in
the month after it is earned. In the Stress
Test calculations, payments are indexed by
the month in which they are received. Therefore, interest received in month m was
earned in month m¥1. However, principal is
accounted for in the month received.
[b] Deferred Balances are amortized over
the remaining life of the asset. Therefore,

these calculations go beyond the end of the
Stress Test if the Remaining Maturity (RM)
is greater than the 120 months of the Stress
Test. The projection of cash flows beyond the
end of the Stress Test is discussed in the individual sections where the cash flows are
first calculated. In general, for interest rate
indexes, monthly Prepayment rates and
monthly Default rates, the value for m = 120
is used for all months 120 < m ≤ RM, but LS
= 0 for m > 120.
3.6.3.8.2

Whole Loan Accounting Flows
Inputs

The inputs in Table 3–54 are required to
compute Accounting Flows:

TABLE 3–54—INPUTS FOR WHOLE LOAN ACCOUNTING FLOWS
Variable

Description

Source

RM

Remaining Term to Maturity in months

RBC Report

UPD0

Unamortized Premium (positive) or Discount (negative)
(Deferred Balances) for the Loan Group at the start
of the Stress Test

RBC Report

NYR0

Net Yield Rate at time zero

section 3.6.3.3.4, Mortgage
Amortization Schedule
Outputs

PUPBm

Performing Loan Group UPB in months m = 0...RM

section 3.6.3.7.4, Stress
Test Whole Loan Cash
Flow Outputs

PTR0

Pass-Through Rate at time zero

section 3.6.3.3.4, Mortgage
Amortization Schedule
Outputs

SPUPBm

Security Performing UPB in months m = 0...RM

section 3.6.3.7.4, Stress
Test Whole Loan Cash
Flow Outputs
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TABLE 3–54—INPUTS FOR WHOLE LOAN ACCOUNTING FLOWS—Continued
Description

Source

Security Unamortized Premium (positive) or Discount
(negative) associated with the repurchase price of a
Repurchased MBS (aggregate over all purchases of
the same MBS)

AE m = (BVm −1 × IRR ) − AI m
if PUPBm > 0

Accounting for Retained and Sold
Whole Loans

AE m = − UPD m −1 if PUPBm = 0

[a] Complete the following three steps to
account for Retained and Sold loans:
1. Compute Allocated Interest in month m
(AIm) as follows:

ACF

∑ (1 + IRRm)m

m =1

Where:

BV0 = PUPB0 + UPD 0
ACFm = AI m − PUPBm + PUPBm −1
3. Calculate the monthly Amortization Expense for each month m:
a. If BV0 < 0, or if 12 × IRR > 1.0 (100%), or
if
BV0 >

RM

∑ ACFm

m =1
then the full amount of UPD0 is realized in
the first month (AE1 = ¥UPD0)
b. Otherwise:

SAI m = SPUPBm −1 ×

PTR 0
12

Note: Security Allocated Interest is used
only to determine the allocation of Security Amortization Expense over time, not
to generate actual cash flows.
2. Calculate the monthly Internal Rate of
Return (IRR) that equates the adjusted
cash flows (actual principal plus Allocated Interest) to the Initial Book Value
(SBV0) of the Loan Group. A single IRR
is used for all months m. Solve for IRR
such that:

SBV0 =

RM

SACF

∑ (1 + IRRm)m

m =1

Where:
SBV0 = SPUPB0 + SUPD0
SACFm = SAIm ¥ SPUPBm + SPUPBm¥1
3. Calculate the monthly Security Amortization Expense for each month m:
a. If SBV0 < 0, or if 12 × IRR > 1.0 (100%),
or if

SBV0 >

RM

∑

SACFm
m =1
then the full amount of SUPD0 is realized in
the first month (SAE1 = ¥SUPD0).
b. Otherwise:
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ER13SE01.100</MATH>

[a] Complete the following three steps to
account for Repurchased MBSs:
1. Compute Security Allocated Interest in
month m (SAIm) as follows:

ER13SE01.099</MATH>

RM

Additional Accounting for
Repurchased MBSs

ER13SE01.098</MATH>

3.6.3.8.3.2

ER13SE01.097</MATH>

NYR 0
12

NOTE: Allocated Interest is used only to determine the allocation of Amortization Expense over time, not to generate actual cash
flows)
2. Calculate the monthly Internal Rate of
Return (IRR) that equates the adjusted
cash flows (actual principal plus Allocated Interest) to the Initial Book Value
(BV0) of the Loan Group. A single IRR is
used for all months m. Solve for IRR
such that:

BV0 =

BVm = PUPBm + UPD m

ER13SE01.096</MATH>

AI m = PUPBm −1 ×

UPD m = UPD m −1 + AE m

ER13SE01.095</MATH>

3.6.3.8.3.1

Whole Loan Accounting Flows
Procedures

ER13SE01.094</MATH>

3.6.3.8.3

RBC Report

ER13SE01.093</MATH>

Variable
SUPD0

Federal Housing Enterprise Oversight
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SAE m = (SBVm −1 × IRR ) − SAI m
if SPUPBm > 0
SAE m = −SUPD m −1 if SPUPBm = 0
SUPD m = SUPD m −1 + SAE m
SBVm = SPUPBm + SUPD m
3.6.3.8.4

Whole Loan Accounting Flows
Outputs

Whole loan accounting flows outputs are
set forth in Table 3–55. Amortization Expense for months m = 1...RM are used in section 3.10, Operations, Taxes, and Accounting,
of this Appendix.

TABLE 3–55—OUTPUTS FOR WHOLE LOAN
ACCOUNTING FLOWS
Variable

Description

AEm

Amortization Expense for
months m = 1...RM

SAEm

Security Amortization Expense for months m =
1...RM

3.6.4

Final Whole Loan Cash Flow Outputs

The final outputs for section 3.6, Whole
Loan Cash Flows, of this Appendix are as
specified in Table 3–52, and Table 3–55.
3.7
3.7.1

Mortgage-Related Securities Cash Flows
Mortgage-Related Securities Overview

[a] Mortgage-Related Securities (MRSs) include Single Class MBSs, Multi-class MBSs
(REMICs or Collateralized Mortgage Obligations (CMOs)), Mortgage Revenue Bonds
(MRBs), and Derivative Mortgage Securities
such as Interest-Only and Principal-Only
Stripped MBSs. MBSs and Derivative Mortgage Securities are issued by the Enterprises, Ginnie Mae and private issuers. MRBs
are issued by State and local governments or
their instrumentalities. For computational
purposes, certain Asset-Backed Securities
(ABS) backed by mortgages (Mortgage ABSs
backed by manufactured housing loans, second mortgages or home equity loans) are
treated as REMICs in the Stress Test.
[b] Cash flows from Single Class MBSs represent the pass-through of all principal and
interest payments, net of servicing and guarantee fees, on the underlying pools of mortgages. Cash flows from Multi-Class MBSs and
Derivative Mortgage Securities represent a

specified portion of the cash flows produced
by an underlying pool of mortgages and/or
Mortgage-Related Securities, determined according to rules set forth in offering documents for the securities. MRBs may have
specific maturity schedules and call provisions, whereas MBSs have only expected maturities and, in most cases, no issuer call
provision (other than ‘‘cleanup calls’’ if the
pool balance becomes quite small). However,
the timing of principal payments for MRBs
is still closely related to that of their underlying mortgage collateral. The Stress Test
treats most MRBs in a manner similar to
single class MBSs. Finally, a small number
of Enterprise and private label REMIC securities for which modeling information is not
readily available and which are not modeled
by a commercial information service (referred to as ‘‘miscellaneous MRS’’) are treated separately.
[c] In addition to reflecting the defaults of
mortgage borrowers during the Stress Period, the Stress Test considers the possibility of issuer Default on Mortgage-Related
Securities. Credit impairments throughout
the Stress Period are based on the rating of
these securities, and are modeled by reducing contractual interest payments and
‘‘writing down’’ principal. No Credit Losses
are assumed for the Enterprise’s own securities and Ginnie Mae securities (see section
3.5.3, Counterparty Defaults Procedures, of
this Appendix).
[d] The calculation of cash flows for Mortgage-Related Securities requires information
from the Enterprises identifying their holdings, publicly available information characterizing the securities, and information on
the interest rate, mortgage performance and
credit rating (for rated securities).
[e] Cash and accounting flows—monthly
principal and interest payments and amortization expense—are produced for each month
of the Stress Period for each security.
(Principal- and interest-only securities pay
principal or interest respectively.) These
cash flows are input to the Operations,
Taxes, and Accounting component of the
Stress Test.
3.7.2

Mortgage-Related Securities Inputs

3.7.2.1

Inputs Specifying Individual
Securities

3.7.2.1.1

Single Class MBSs

The information in Table 3–56 is required
for single class MBSs held by an Enterprise
at the start of the Stress Test. This information identifies the Enterprise’s holdings and
describes the MBS and the underlying mortgage loans.
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TABLE 3–56—RBC REPORT INPUTS FOR SINGLE CLASS MBS CASH FLOWS
Variable

Description

Pool Number

A unique number identifying each mortgage pool

CUSIP Number

A unique number assigned to publicly traded securities by the Committee on Uniform Securities Identification Procedures

Issuer

Issuer of the mortgage pool

Original UPB Amount

Original pool balance multiplied by the Enterprise’s percentage ownership.

Current UPB Amount

Initial Pool balance (at the start of the Stress Test), multiplied by the
Enterprise’s percentage ownership

Product Code

Mortgage product type for the pool

Security Rate Index

If the rate on the security adjusts over time, the index that the adjustment is based on

Unamortized Balance

The sum of all unamortized discounts, premiums, fees, commissions,
etc. Components of the balance that amortize as a gain (like discounts) should be positive. Components that amortize as a cost or as
a loss (premiums, fees, etc.) should be negative.

Wt Avg Original Amortization Term

Original amortization term of the underlying loans, in months (weighted
average for underlying loans)

Wt Avg Remaining Term of Maturity

Remaining Maturity of the underlying loans at the start of the Stress
Test (weighted average for underlying loans)

Wt Avg Age

Age of the underlying loans at the start of the Stress Test (weighted average for underlying loans)

Wt Avg Current Mortgage Interest
rate

Mortgage Interest Rate of the underlying loans at the start of the Stress
Test (weighted average for underlying loans)

Wt Avg Pass-Through Rate

Pass-Through Rate of the underlying loans at the start of the Stress
Test (weighted average for underlying loans)

Wt Avg Original Mortgage Interest
Rate

The current UPB weighted average Mortgage Interest Rate in effect at
Origination for the loans in the pool

Security Rating

The most current rating issued by any Nationally Recognized Statistical
Rating Organization (NRSRO) for this security, as of the reporting
date. In the case of a ‘‘split’’ rating, the lowest rating should be given.

Wt Avg Gross Margin

Gross margin for the underlying loans (ARM MBS only) (weighted average for underlying loans)

Wt Avg Net Margin

Net margin (used to determine the security rate for ARM MBS) (weighted average for underlying loans)

Wt Avg Rate Reset Period

Rate reset period in months (ARM MBS only) (weighted average for
underlying loans)

Wt Avg Rate Reset Limit

Rate reset limit up/down (ARM MBS only) (weighted average for underlying loans)

Wt Avg Life Interest Rate Ceiling

Maximum rate (lifetime cap) (ARM MBS only) (weighted average for
underlying loans)

Wt Avg Life Interest Rate Floor

Minimum rate (lifetime floor) (ARM MBS only) (weighted average for
underlying loans)
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TABLE 3–56—RBC REPORT INPUTS FOR SINGLE CLASS MBS CASH FLOWS—Continued
Variable

Description

Wt Avg Payment Reset Period

Payment reset period in months (ARM MBS only) (weighted average
for underlying loans).

Wt Avg Payment Reset Limit

Payment reset limit up/down (ARM MBS only) (weighted average for
underlying loans)

Wt Avg Lookback Period

The number of months to look back from the interest rate change date
to find the index value that will be used to determine the next interest
rate (ARM MBS only) (weighted average for underlying loans)

Wt Avg Negative Amortization Cap

The maximum amount to which the balance can increase before the
payment is recast to a fully amortizing amount. It is expressed as a
fraction of the original UPB. (ARM MBS only) (weighted average for
underlying loans)

Wt Avg Initial Interest Rate Period

Number of months between the loan origination date and the first rate
adjustment date (ARM MBS only) (weighted average for underlying
loans)

Wt Avg Unlimited Payment Reset
Period

Number of months between unlimited payment resets i.e., not limited
by payment caps, starting with Origination date (ARM MBS only)
(weighted average for underlying loans)

Notional Flag

Indicates that amounts reported in Original UPB Amount and Current
UPB Amount are notional

UPB Scale Factor

Factor applied to the current UPB that offsets any timing adjustments
between the security level data and the Enterprise’s published financials

Whole Loan Modeling Flag

Indicates that the Current UPB Amount and Unamortized Balance associated with this Repurchased MBS are included in the Wt Avg Percent Repurchased and Security Unamortized Balance fields

FAS 115 Classification

The financial instrument’s classification according to FAS 115

HPGRK

Vector of House Price Growth Rates for quarters q=1...40 of the Stress
Period.

3.7.2.1.2

Multi-Class MBSs and Derivative
Mortgage Securities

[a] The information in Table 3–57 is required for Multi-Class MBSs and Derivative

Mortgage Securities held by an Enterprise at
the start of the Stress Test. This information identifies the MBS and an Enterprise’s
holdings.

TABLE 3–57—RBC REPORT INPUTS FOR MULTI-CLASS AND DERIVATIVE MBS CASH FLOWS
Variable

Description

CUSIP Number

A unique number assigned to publicly traded securities by the Committee on Uniform Securities Identification Procedures

Issuer

Issuer of the security: FNMA, FHLMC, GNMA or other

Original Security Balance

Original principal balance of the security (notional amount for InterestOnly securities) at the time of issuance, multiplied by the Enterprise’s
percentage ownership

Current Security Balance

Initial principal balance, or notional amount, at the start of the Stress
Period multiplied by the Enterprise’s percentage ownership
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TABLE 3–57—RBC REPORT INPUTS FOR MULTI-CLASS AND DERIVATIVE MBS CASH FLOWS—
Continued
Variable

Description

Current Security Percentage Owned

The percentage of a security’s total current balance owned by the Enterprise

Unamortized Balance

The sum of all unamortized discounts, premiums, fees, commissions,
etc. Components of the balance that amortize as a gain (like discounts) should be positive. Components that amortize as a cost or as
a loss (premiums, fees, etc.) should be negative.

[b] The Stress Test requires sufficient information about the cash flow allocation
rules among the different classes of a MultiClass MBS to determine the cash flows for
the individual class(es) owned by an Enterprise, including descriptions of the component classes of the security, the underlying
collateral, and the rules directing cash flows
to the component classes. This information
is obtained from offering documents or securities data services. In the Stress Test, this
information is used either as an input to a
commercial modeling service or, for securities that are not so modeled, to derive an approximate modeling treatment as described
more fully in this section.

[c] If a Derivative Mortgage Security is
itself backed by one or more underlying securities, sufficient information is required
for each underlying security as described in
the preceding paragraph.
3.7.2.1.3

Mortgage Revenue Bonds and
Miscellaneous MRSs

[a] The Stress Test requires two types of
information for Mortgage Revenue Bonds
and miscellaneous MRS held by an Enterprise at the start of the Stress Test: information identifying the Enterprise’s holdings
and the contractual terms of the securities.
The inputs required for these instruments
are set forth in Table 3–58.

TABLE 3–58—RBC REPORT INPUTS FOR MRBS AND DERIVATIVE MBS CASH FLOWS
Variable

Description

CUSIP Number

A unique number assigned to publicly traded securities by the Committee on Uniform Securities Identification Procedures

Original Security Balance

Original principal balance, multiplied by the Enterprise’s percentage
ownership

Current Security Balance

Initial principal balance (at start of Stress Period), multiplied by the Enterprise’s percentage ownership

Unamortized Balance

The sum of all unamortized discounts, premiums, fees, commissions,
etc. Components of the balance that amortize as a gain (like discounts) should be positive. Components that amortize as a cost or as
a loss (premiums, fees, etc.) should be negative.

Issue Date

The Issue Date of the security

Maturity Date

The stated Maturity Date of the security

Security Interest Rate

The rate at which the security earns interest, as of the reporting date

Principal Payment Window Starting
Date, Down-Rate Scenario

The month in the Stress Test that principal payment is expected to start
for the security under the statutory ‘‘down’’ interest rate scenario, according to Enterprise projections

Principal Payment Window Ending
Date, Down-Rate Scenario

The month in the Stress Test that principal payment is expected to end
for the security under the statutory ‘‘down’’ interest rate scenario, according to Enterprise projections
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TABLE 3–58—RBC REPORT INPUTS FOR MRBS AND DERIVATIVE MBS CASH FLOWS—Continued
Variable

Description

Principal Payment Window Starting
Date, Up-Rate Scenario

The month in the Stress Test that principal payment is expected to start
for the security under the statutory ‘‘up’’ interest rate scenario, according to Enterprise projections

Principal Payment Window Ending
Date, Up-Rate Scenario

The month in the Stress Test that principal payment is expected to end
for the security under the statutory ‘‘up’’ interest rate scenario, according to Enterprise projections

Security Rating

The most current rating issued by any Nationally Recognized Statistical
Rating Organization (NRSRO) for this security, as of the reporting
date. In the case of a ‘‘split’’ rating, the lowest rating should be given.

Security Rate Index

If the rate on the security adjusts over time, the index on which the adjustment is based

Security Rate Index Coefficient

If the rate on the security adjusts over time, the coefficient is the number used to multiply by the value of the index

Security Rate Index Spread

If the rate on the security adjusts over time, the spread is added to the
value of the index multiplied by the coefficient to determine the new
rate

Security Rate Adjustment Frequency

The number of months between rate adjustments

Security Interest Rate Ceiling

The maximum rate (lifetime cap) on the security

Security Interest Rate Floor

The minimum rate (lifetime floor) on the security

[b] The Payment Window Starting and
Ending Dates are projected by the Enterprise
on the basis of prospectus information or
simulations from a dealer in the securities or
other qualified source, such as the structured finance division of an accounting firm,
for the two statutory scenarios.
3.7.2.2

TABLE 3–59—AGGREGATE ENTERPRISE AMORTIZED ORIGINAL LTV (AOLTV0) DISTRIBU-

Interest Rate Inputs

Interest rates projected for each month of
the Stress Period are used to calculate principal amortization and interest payments for
ARM MBSs and MRBs, and for Derivative
Mortgage Securities with indexed coupon
rates. This information is produced in section 3.3, Interest Rates, of this Appendix.
3.7.2.3

time as individual LTV groups pay down at
different rates. See section 3.7.3, MortgageRelated Securities Procedures, of this Appendix.) Instead of Census Division, the national average HPI is used for all calculations in this section.

Mortgage Performance Inputs

Default and Prepayment rates for the
loans underlying a single- or multiclass MBS
are computed according to the characteristics of the loans as specified in this section
3.7.2, Mortgage-Related Securities Inputs.
LTV and Census Region are not uniquely
specified for the loans underlying a given security; instead, the Prepayment and Default
rates are averaged over all LTV categories,
weighted according to the distribution of
LTVs given in Table 3–59. (This weighting
applies to Time Zero, i.e., the start of the
Stress Test; the weightings will change over

TION 1

Original LTV

UPB
Distribution

Wt Avg
AOLTV for
Range

00<LTV<=60

17.00%

48.35%

60<LTV<=70

14.15%

66.35%

70<LTV<=75

14.99%

73.81%

75<LTV<=80

26.84%

79.30%

80<LTV<=90

14.78%

88.31%

90<LTV<=95

10.89%

94.67%

95<LTV<=100

1.35%

97.51%

100<LTV

0.00%

100.02%

1 Source:

Combined Enterprise Portfolios as of the
second quarter, 2000.

475

VerDate Dec<13>2002

05:41 Jan 20, 2003

Jkt 200039

PO 00000

Frm 00475

Fmt 8010

Sfmt 8002

Y:\SGML\200039T.XXX

200039T

Pt. 1750, Subpt. B, App. A

12 CFR Ch. XVII (1–1–03 Edition)

Note: Amortized Original LTV (also known as the
‘‘current-loan-to-original-value’’ ratio) is the Original
LTV adjusted for the change in UPB but not for
changes in property value. Because of its small size
the LTV>100 group is not used in the calculation.
3.7.2.4

Third-Party Credit Inputs

For securities not issued by the Enterprise
or Ginnie Mae, issuer Default risk is reflected by haircutting the instrument cash
flows based on the rating of the security, as
described in section 3.5, Counterparty Defaults, of this Appendix.
3.7.3

Mortgage-Related Securities
Procedures

The following sections describe the calculations for (1) single class MBSs, (2) MultiClass MBSs and derivative mortgage securities, and (3) MRBs and miscellaneous MRS.
3.7.3.1

Single Class MBSs

[a] The calculation of cash flows for single
class MBSs is based on the procedures outlined earlier in section 3.6, Whole Loan Cash
Flows, of this Appendix. The collateral (i.e.,
the mortgage pool) underlying each MBS is
treated as one single family Loan Group
with characteristics equal to the weighted
average characteristics of the underlying
loans.
[b] For each MBS, compute the scheduled
cash flows specified in Table 3–33, as directed
in section 3.6.3.3.3, Mortgage Amortization
Schedule Procedures of this Appendix, with
the following exceptions and clarifications:
1. The Net Yield Rate (NYR) is not used in
the MBS calculation. Instead, the PassThrough Rate (for Fixed-Rate MBSs) and
INDEX + Net Margin (for AdjustableRate MBSs) are used.
2. PMT is not a direct input for MBSs. (That
is, it is not specified in the RBC Report.)
Instead, compute PMT from UPB, MIR
and remaining amortizing term AT¥A0,
using the standard mortgage payment
formula (and update it as appropriate for
ARMs, as described in the Whole Loan
calculation).
3. For ARM MBS, interest rate and monthly
payment adjustments for the underlying
loans are calculated in the same manner
as they are for ARM Loan Groups.
4. MBSs backed by Biweekly mortgages,
GPMs, TPMs, GEMs, and Step mortgages
are mapped into mortgage types as de-

scribed in section 3.6, Whole Loan Cash
Flows, of this Appendix.
[c] Use the Loan Group characteristics to
generate Default and Prepayment rates as
described in section 3.6.3.4.3, Single Family
Default and Prepayment Procedures, of this
Appendix. For the following explanatory
variables that are not specified for MBSs,
proceed as follows:
1. For fixed rate Ginnie Mae certificates and
the small number of multifamily MBS
held by the Enterprises, use the model
coefficients for Government Loans. For
loans underlying Ginnie Mae ARM certificates, use the conventional ARM
model coefficients.
2. Set Investor Fraction (IF) = 7.56%
3. Set Relative Loan Size (RLS) = 1.0. For
Ginnie Mae certificates, use RLS = 0.75.
4. For LTVORIG of the underlying loans: Divide the MBS’s single weighted average
Loan Group into several otherwise identical Loan Groups (‘‘LTV subgroups’’),
one for each Original LTV range specified in Table 3–59. UPB0 for each of these
LTV subgroups is the specified percentage of the aggregate UPB0. AOLTV0 for
each subgroup is also specified in Table
3–59. For Ginnie Mae certificates, use
only the 95 < LTV ≤ 100 LTV category
and its associated weighted average LTV.
5. For each LTV subgroup, compute LTV0 as
follows:
AQ 0

 HPI
 AQ′ 0
ORIG
LTV0 = AOLTV0 × 

 HPI


AQ′ 0 

Where:
HPI = the national average HPI figures in
Table 3–60 (updated as necessary from
subsequent releases of the OFHEO HPI).
A0 = weighted average age in months of the
underlying loans immediately prior to
the start of the Stress Test.
AQ0 = weighted average age in quarters of
the underlying loans immediately prior
to the start of the Stress Test. AQ0 = int
(A0/3).
AQ′0 = AQ0 minus the number of whole quarters between the most recently available
HPI at the start of the Stress Test and
time zero.
If AQ′0≤0, then LTV0 = AOLTV0.

TABLE 3–60—HISTORICAL NATIONAL AVERAGE HPI 1
Quarter 2

HPI

Quarter

HPI

Quarter

HPI

1975Q1

62.45

1983Q4

116.63

1992Q3

177.94

1975Q2

63.50

1984Q1

118.31

1992Q4

178.71
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TABLE 3–60—HISTORICAL NATIONAL AVERAGE HPI 1—Continued
Quarter 2

HPI

Quarter

HPI

Quarter

HPI

1975Q3

62.85

1984Q2

120.40

1993Q1

178.48

1975Q4

63.92

1984Q3

121.68

1993Q2

179.89

1976Q1

65.45

1984Q4

122.94

1993Q3

180.98

1976Q2

66.73

1985Q1

124.81

1993Q4

182.38

1976Q3

67.73

1985Q2

126.91

1994Q1

183.35

1976Q4

68.75

1985Q3

129.38

1994Q2

183.95

1977Q1

70.70

1985Q4

131.20

1994Q3

184.43

1977Q2

73.34

1986Q1

133.77

1994Q4

184.08

1977Q3

75.35

1986Q2

136.72

1995Q1

184.85

1977Q4

77.71

1986Q3

139.37

1995Q2

187.98

1978Q1

79.96

1986Q4

141.99

1995Q3

190.81

1978Q2

82.75

1987Q1

145.07

1995Q4

192.42

1978Q3

85.39

1987Q2

147.88

1996Q1

194.80

1978Q4

87.88

1987Q3

150.21

1996Q2

195.00

1979Q1

91.65

1987Q4

151.57

1996Q3

195.78

1979Q2

94.26

1988Q1

154.26

1996Q4

197.48

1979Q3

96.24

1988Q2

157.60

1997Q1

199.39

1979Q4

98.20

1988Q3

159.25

1997Q2

201.00

1980Q1

100.00

1988Q4

160.96

1997Q3

203.94

1980Q2

100.86

1989Q1

163.10

1997Q4

206.97

1980Q3

104.27

1989Q2

165.33

1998Q1

210.09

1980Q4

104.90

1989Q3

169.09

1998Q2

212.37

1981Q1

105.69

1989Q4

170.74

1998Q3

215.53

1981Q2

107.85

1990Q1

171.42

1998Q4

218.09

1981Q3

109.21

1990Q2

171.31

1999Q1

220.80

1981Q4

109.38

1990Q3

171.85

1999Q2

224.32

1982Q1

111.02

1990Q4

171.03

1999Q3

228.46

1982Q2

111.45

1991Q1

172.41

1999Q4

232.41

1982Q3

110.91

1991Q2

173.14

2000Q1

235.91

1982Q4

111.96

1991Q3

173.14

2000Q2

240.81

1983Q1

114.12

1991Q4

175.46

2000Q3

245.15

1983Q2

115.33

1992Q1

176.62
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TABLE 3–60—HISTORICAL NATIONAL AVERAGE HPI 1—Continued
Quarter 2

HPI

1983Q3

Quarter

116.15

HPI

1992Q2

Quarter

HPI

176.26

1 These

numbers are updated as necessary from subsequent releases of the HPI after 2000Q3.
If the underlying loans were originated before 1975, use the HPI from 1975Q1 as HPIORIG.

6. For each quarter q of the Stress Test, use
UPBq and the house price growth rates
from the Benchmark regional time period:

HctAmt m = ( TPR m + TIR m ) × HctFac m
[h] The resulting values, for each MBS, of
TPR, TIR, AE, and HctAmt for months m =
1...RM are used in the section 3.10, Operations, Taxes, and Accounting, of this Appendix.

q

3.7.3.2

k =1
7. Generate Default, Prepayment and Performance vectors PREm, DEFm and
PERFm for each LTV subgroup. When
LTVORIG is used as a categorical variable,
use the corresponding range defined for
each LTV subgroup in Table 3–59. For
LTV subgroup 95 < LTV < 100, use 90 <
LTVORIG in Table 3–35.
[d] For each LTV subgroup, do not compute any Loss Severity or Credit Enhancement amounts. MBS investors receive the
full UPB of defaulted loans.
[e] Compute Total Principal Received
(TPR), Total Interest Received (TIR), and
Amortization Expense (AE) for each LTV
subgroup as directed in section 3.6.3.7.3,
Stress Test Whole Loan Cash Flow Procedures and section 3.6.3.8.3, Whole Loan Accounting Flows Procedures, of this Appendix,
with the following exception:
1. For Net Interest Received (NIR), do not
use the Net Yield Rate (NYRm). Instead,
use the Pass-Through Rate (PTRm) for
Fixed Rate Loans, and INDEXm–1–LB + Wt
Avg Net Margin, subject to rate resets as
described in section 3.6.3.3.3, Mortgage
Amortization
Schedule
Procedures,
[a]1.b.3) of this Appendix, for ARMs.
2. Calculate Recovery Principal Received
using a Loss Severity rate of zero (LS = 0).
[f] Sum over the LTV subgroups to obtain
the original MBS’s TPR, TIR and AE for m
= 1...RM.
[g] Apply counterparty Haircuts in each
month m as follows:
1. Compute:

m′
HctFac m =
× MaxHct ( R )
120
Where:
m’ = m, except for MBS credit rating below
BBB where m’=120
R = MBS credit rating

REMICs and Strips

[a] Cash flows for REMICs and Strips are
generated according to standard securities
industry procedures, as follows:
1. From the CUSIP number of the security,
identify the characteristics of the underlying collateral. This is facilitated by
using a securities data service.
2. Calculate the cash flows for the underlying
collateral in the manner described for
whole loans and MBS, based on Stress
Test interest, Default, and Prepayment
rates appropriate for the collateral.
3. Calculate cash flows for the Multiclass
MBS using the allocation rules specified
in the offering materials.
4. Determine the cash flows attributable to
the specific securities held by an Enterprise, applying the Enterprise’s ownership percentage.
5. For securities not issued by the Enterprise
or Ginnie Mae, reduce cash flows by applying the Haircuts specified in section
3.5, Counterparty Defaults, of this Appendix, as appropriate.
[b] If a commercial information service is
used for steps [a] 1 through 4 of this section,
the information service may model mortgage
product types beyond those described for
Whole Loans in section 3.6, Whole Loan Cash
Flows, and ARM indexes in addition to those
listed in section 3.3, Interest Rates, of this
Appendix. In such cases, the cash flows used
are generated from the actual data used by
the information service for the underlying
security.
3.7.3.3

Mortgage Revenue Bonds and
Miscellaneous MRS

[a] Cash flows for mortgage revenue bonds
and miscellaneous MRS are computed as follows:
1. From the start of the Stress Test until the
first principal payment date at the start
of the Principal Payment Window, the
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LTVq = LTV0 ×

 UPBm =3q −3 


 UPB0 

2. Compute:

ER13SE01.103</MATH>
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security pays coupon interest at the Security Interest Rate, adjusted as necessary according to the Security Rate
Index and Adjustment information in
Table 3–58, but pays no principal.
2. During the Principal Payment Window,
the security pays principal and interest
equal to the aggregate cash flow from a
level pay mortgage whose term is equal
to the length of the Principal Payment
Window and whose interest rate is the
Security Interest Rate. If the Security
Interest Rate is zero (as in the case of
zero-coupon MRBs), then the security
pays principal only in level monthly payment amounts equal to the Current Security Balance divided by the length of
the Principal Payment Window.
3. For securities not issued by the Enterprise
or Ginnie Mae, reduce cash flows by applying the Haircuts specified in section
3.5, Counterparty Defaults, of this Appendix, as appropriate.
3.7.3.4

Accounting

Deferred balances are amortized as described in section 3.6.3.8, Whole Loan Accounting Flows, of this Appendix, using the
Pass-Through Rate (or Security Interest
Rate for MRBs) rather than the Net Yield
Rate. For principal-only strips and zero-coupon MRBs, assume Allocated Interest is zero.
If the conditions in section 3.6.3.8.3.1[a]3.a. of
this Appendix, apply, do not realize the full
amount in the first month. Instead, amortize
the deferred balances using a straight line
method over a period from the start of the
Stress Test through the latest month with a
non-zero cash flow.
3.7.4

Mortgage-Related Securities Outputs

[a] The outputs for MBS and MRS Cash
Flows, found in Table 3–61, are analogous to
those specified for Whole Loans in section
3.6.4, Final Whole Loan Cash Flow Outputs,
of this Appendix, which are produced for
each security for each month.

[b] These outputs are used as inputs to the
Operations, Taxes, and Accounting component of the Stress Test, which prepares pro
forma financial statements. See section 3.10,
Operations, Taxes, and Accounting, of this
Appendix.
3.8
3.8.1

TPRm

Nonmortgage Instrument Overview

[a] The Nonmortgage Instrument Cash
Flows component of the Stress Test produces
instrument level cash flows and accounting
flows (accruals and amortization) for the 120
months of the Stress Test for:
1. Debt
2. Nonmortgage investments
3. Guaranteed Investment Contracts (GICs)
4. Preferred stock
5. Derivative contracts
a. Debt-linked derivative contracts
b. Investment-linked derivative contracts
c. Mortgage-linked derivative contracts
d. Derivative contracts that hedge forecasted transactions
e. Non-linked derivative contracts
[b] Although mortgage-linked derivative
contracts are usually linked to mortgage assets rather than nonmortgage instruments,
they are treated similarly to debt-linked and
investment-linked derivative contracts and,
therefore, are covered in this section.
[c] Debt, nonmortgage investments, and
preferred stock cash flows include interest
(or dividends for preferred stock) and principal payments or receipts, while debtlinked, investment-linked, and mortgagelinked derivative contract cash flows are
composed of interest payments and receipts
only. Debt, nonmortgage investments, and
preferred stock are categorized in one of six
classes 2 as shown in Table 3–62.

TABLE 3–62—DEBT, NON-MORTGAGE INVESTMENTS, AND PREFERRED STOCK CLASSIFICATIONS

TABLE 3–61—OUTPUTS FOR MORTGAGERELATED SECURITIES
Variable

Nonmortgage Instrument Cash Flows

Classification

Description
Total Principal Received in month m
= 1...RM

TIRm

Total Interest Received in month m =
1...RM

HctAmtm

Total Haircut amount in month m =
1...RM

AEm

Amortization Expense for months m =
1...RM

Description

Fixed-Rate
Bonds or Preferred Stock

Fixed-rate securities that pay
periodic interest or dividends

Floating-Rate
Bonds or Preferred Stock

Floating-rate securities that pay
periodic interest or dividends

2 In addition to the items listed here, there
are instruments that do not fit into these
categories. Additional input information and
calculation methodologies may be required
for these instruments.
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TABLE 3–62—DEBT, NON-MORTGAGE INVESTMENTS, AND PREFERRED STOCK CLASSIFICATIONS—Continued
Classification

Description

Classification

Fixed-Rate
Asset-Backed
Securities

Fixed-rate securities
collateralized by nonmortgage
assets

Floating-Rate
Asset-Backed
Securities

Floating-rate securities
collateralized by nonmortgage
assets

Short-Term Instruments

Fixed-rate, short-term securities
that are not issued at a discount and which pay principal
and interest only at maturity

Discount Instruments

TABLE 3–63—DEBT- AND INVESTMENT-LINKED
DERIVATIVE CONTRACT CLASSIFICATION—
Continued

Securities issued below face
value that pay a contractually
fixed amount at maturity

[d] Derivative contracts consist of interest
rate caps, floors, and swaps. The primary difference between financial instruments and
derivative contracts, in terms of calculating
cash flows, is that interest payments on financial instruments are based on principal
amounts that are eventually repaid to creditors, whereas interest payments on derivative contracts are based on notional amounts
that never change hands. Debt- and investment-linked derivative contracts are categorized in one of seven classes 3 as shown in
Table 3–63:

TABLE 3–63—DEBT- AND INVESTMENT-LINKED
DERIVATIVE CONTRACT CLASSIFICATION
Classification

Short Cap

Enterprise pays a floating interest
rate when the interest rate to
which it is indexed exceeds the
strike rate

Long Floor

Enterprise receives a floating interest rate when the interest
rate to which it is indexed falls
below the strike rate

Short Floor

Enterprise pays a floating interest
rate when the interest rate to
which it is indexed falls below
the strike rate

[e] Mortgage-linked swaps are similar to
debt-linked swaps except that the notional
amount of a mortgage-linked swap amortizes
based on the performance of certain MBS
pools. Mortgage-linked derivative contracts
are divided into two classes 4 as shown in
Table 3–64:

TABLE 3–64—MORTGAGE-LINKED DERIVATIVE
CONTRACT CLASSIFICATION
Classification

Description of Contract

Fixed-Pay Amortizing Swaps

Enterprise pays a fixed interest
rate and receives a floating interest rate, both of which are
based on a declining notional
balance

Floating-Pay
Amortizing
Swaps

Enterprise pays a floating interest
rate and receives a fixed interest rate, both of which are
based on a declining notional
balance

Description of Contract

Basis Swap

Floating-rate interest payments
are exchanged based on different interest rate indexes

Fixed-Pay Swap

Enterprise pays a fixed interest
rate and receives a floating interest rate

Floating-Pay
Swap

Enterprise pays a floating interest
rate and receives a fixed interest rate

Long Cap

Enterprise receives a floating interest rate when the interest
rate to which it is indexed exceeds a specified level (strike
rate)

Description of Contract

[f] In a currency swap, the Enterprise receives payments that are denominated in a
foreign currency and it makes payments in
U.S. dollars. The main difference between
currency swaps and the type of swaps discussed above is that in a currency swap principal amounts are actually exchanged between the two counterparties. Currency
swaps are divided into two classes, as shown
in Table 3–65.5

4 Ibid.
3 Ibid.

5 Ibid.
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TABLE 3–65—CURRENCY SWAP CONTRACT CLASSIFICATION
Classification

Description of Contract

Fixed-for-Fixed Currency Swap

Enterprise receives fixed interest payments denominated in a foreign
currency and makes fixed, US dollar-denominated payments

Fixed-for Floating Currency Swap

Enterprise receives fixed interest payments denominated in a foreign
currency and makes payments in US dollar based on a floating interest rate

3.8.2

Nonmortgage Instrument Inputs

[a] The Nonmortgage Instrument Cash
Flows component of the Stress Test requires
numerous inputs. Instrument level inputs
provided by the Enterprises in the RBC Report are listed in Table 3–66. Many instrument classes require simulated Interest
Rates because their interest payments adjust
periodically based on rates tied to various
indexes. These rates are generated as described in section 3.3, Interest Rates, of this
Appendix.

TABLE 3–66—INPUT VARIABLES FOR
NONMORTGAGE INSTRUMENT CASH FLOWS
Data Elements

Description

Amortization
Methodology
Code

Enterprise method of amortizing
deferred balances (e.g.,
straight line)

Asset ID

CUSIP or Reference Pool Number identifying the asset underlying a derivative position

Asset Type
Code

Code that identifies asset type
used in the commercial information service (e.g. ABS,
Fannie Mae pool, Freddie Mac
pool)

Associated Instrument ID

Instrument ID of an instrument
linked to another instrument

Coefficient

Indicates the extent to which the
coupon is leveraged or de-leveraged

TABLE 3–66—INPUT VARIABLES FOR NONMORTGAGE INSTRUMENT CASH FLOWS—Continued
Data Elements

Description

Counterparty ID

Enterprise counterparty tracking
ID

Country Code

Standard country codes in compliance with Federal Information Processing Standards
Publication 10–4

Credit Agency
Code

Identifies NRSRO (e.g., Moody’s)

Current Asset
Face Amount

Current face amount of the asset
underlying a swap

Current Coupon

Current coupon or dividend rate
of the instrument

Current
Unamortized
Discount

Current unamortized premium or
unaccreted discount of the instrument

Current
Unamortized
Fees

Current unamortized fees associated with the instrument

Current
Unamortized
Hedge

Current unamortized hedging
gains or losses associated with
the instrument

Current
Unamortized
Other

Any other unamortized items
originally associated with the
instrument

CUSIPlISIN

CUSIP or ISIN Number identifying the instrument

Compound Indicator

Indicates if interest is compounded

Day Count

Day count convention (e.g. 30/
360)

Compounding
Frequency

Indicates how often interest is
compounded

End Date

The last index repricing date

Counterparty
Credit Rating

NRSRO’s rating for the
counterparty

EOP Principal
Balance

End of Period face, principal or
notional, amount of the instrument

Counterparty
Credit Rating
Type

An indicator identifying the
counterparty’s credit rating as
short-term (‘S’) or long-term
(‘L’)

Exact Representation

Indicates that an instrument is
modeled according to its contractual terms
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TABLE 3–66—INPUT VARIABLES FOR NONMORTGAGE INSTRUMENT CASH FLOWS—Continued
Data Elements

TABLE 3–66—INPUT VARIABLES FOR NONMORTGAGE INSTRUMENT CASH FLOWS—Continued

Description

Data Elements

Description

Exercise Convention

Indicates option exercise convention (e.g., American Option)

Notional Indicator

Identifies whether the face
amount is notional

Exercise Price

Par = 1.0; Options

Instrument Type
Code

First Coupon
Date

Date first coupon is received or
paid

Indicates the type of instrument
to be modeled (e.g., ABS, Cap,
Swap)

Option Indicator
Index Cap

Indicates maximum index rate

Indicates if instrument contains
an option

Index Floor

Indicates minimum index rate

Option Type

Indicates option type (e.g., Call
option)

Index Reset Frequency

Indicates how often the interest
rate index resets on floatingrate instruments

Original Asset
Face Amount

Original face amount of the asset
underlying a swap

Index Code

Indicates the interest rate index
to which floating-rate instruments are tied (e.g., LIBOR)

Original Discount

Original discount or premium
amount of the instrument

Original Face
Index Term

Point on yield curve, expressed in
months, upon which the index
is based

Original face, principal or notional, amount of the instrument

Original Fees

Fees associated with the instrument at inception

Instrument Credit Rating

NRSRO credit rating for the instrument

Original Hedge

Hedging gain or loss to be amortized or accreted at inception

Instrument Credit Rating Type

An indicator identifying the instruments credit rating as shortterm (‘S’) or long-term (‘L’).

Original Other

Any other amounts originally associated with the instrument to
be amortized or accreted

Instrument ID

An integer used internally by the
Enterprise that uniquely identifies the instrument

Parent Entity ID

Enterprise internal tracking ID for
parent entity

Payment
Amount

Interest payment amount associated with the instrument (reserved for complex instruments
where interest payments are
not modeled)

Payment Frequency

Indicates how often interest payments are made or received

Performance
Date

’’As of’’ date on which the data is
submitted

The maximum interest rate for
the instrument throughout its
life

Periodic Adjustment

The maximum amount that the interest rate for the instrument
can change per reset

The minimum interest rate for the
instrument throughout its life

Position Code

Indicates whether the Enterprise
pays or receives interest on the
instrument

Principal Currency Code

Indicates currency in which principal payments are paid or received

Interest Currency Code

Indicates currency in which interest payments are paid or received

Interest Type
Code

Indicates the method of interest
rate payments (e.g., fixed,
floating, step, discount)

Issue Date

Life Cap Rate

Life Floor Rate

Look-Back Period

Maturity Date

Indicates the date that the instrument was issued

Period from the index reset date,
expressed in months, that the
index value is derived
Date that the instrument contractually matures
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TABLE 3–66—INPUT VARIABLES FOR NONMORTGAGE INSTRUMENT CASH FLOWS—Continued
Data Elements

information that will be used to calculate
the cash flows of the corresponding swap.
3.8.3

Description

Principal Factor
Amount

EOP Principal Balance expressed
as a percentage of Original
Face

Principal Payment Date

A valid date identifying the date
that principal is paid

Settlement Date

A valid date identifying the date
the settlement occurred

Spread

An amount added to an index to
determine an instrument’s interest rate

Start Date

The date, spot or forward, when
some feature of a financial contract becomes effective (e.g.,
Call Date), or when interest
payments or receipts begin to
be calculated

Strike Rate

The price or rate at which an option begins to have a settlement value at expiration, or, for
interest-rate caps and floors,
the rate that triggers interest
payments

Submitting Entity

Indicates which Enterprise is submitting information

Trade ID

Unique code identifying the trade
of an instrument

Transaction
Code

Indicates the transaction that an
Enterprise is initiating with the
instrument (e.g. buy, issue reopen)

Transaction Date

A valid date identifying the date
the transaction occurred

UPB Scale Factor

Factor applied to UPB to adjust
for timing differences

Unamortized
Balances
Scale Factor

Factor applied to Unamortized
Balances to adjust for timing
differences

[b] In addition to the inputs in Table 3–66,
other inputs may be required depending on
the characteristics of the instrument modeled. For example, the mortgage-linked derivative contract cash flows require inputs
describing the performance of the mortgage
assets to which they are linked, including
Single Family Default and Prepayment rates
(See section 3.6.3.4, Single Family Default
and Prepayment Rates, of this Appendix).
Mortgage-linked derivative contract identification numbers (Asset IDs) are used to link
the derivative contract to the required pool

Nonmortgage Instrument Procedures

In general, non mortgage instruments are
modeled according to their terms. The general methodology for calculating cash flows
for principal and interest payments is described in this section and is not intended to
serve as definitive text for calculating all
possible present and future complex instruments. As mentioned in section 3.8.2, Nonmortgage Instrument Inputs, of this Appendix, there are some instruments that may require additional input information and calculation methodologies. Simplifying assumptions are made for some instrument terms
until they can be modeled more precisely.
3.8.3.1

Apply Specific Calculation
Simplifications

[a] In order to produce cash flows, accruals, or amortization of deferred balances, the
following simplifications are used for all instruments to which they apply. Should the
language in any other portion of section 3.8,
Nonmortgage Instrument Cash Flows, of this
Appendix, seem to conflict with a statement
in this section, the language in section 3.8.3.1
takes precedence.
1. For day count methodology, use one of
three methodologies 30/360, Actual/360,
and Actual/365. All special day counts
(i.e. Actual/366 B, Actual/366 S, Actual/366
E, and Actual/Actual) are treated as Actual/365.
2. Set the first index reset date to the First
Coupon Date. If the Issue Date is later
than the start of the Stress Test, use the
Current Coupon Rate to determine the
interest paid from Issue Date to First
Coupon Date. When a calculation requires a rate that occurs before the start
of the Stress Test, use the Current Coupon Rate. This applies to interest accrued but not paid for the start of the
Stress test and to rate indexes where applying a Look Back Period requires data
prior to the start of the Stress Test.
a. If periodic caps are zero, change them to
999.99; If periodic floors are greater than
1, change them to zero.
b. For instruments which have principal
balance changes other than those caused
by compounding interest, perform calculations as if the principal changes
occur only on coupon dates (coupon dates
on the fixed-rate leg for swaps) on or
later than the first principal change
date.
c. When using a rate index for a specified
term in an option exercise rule or as an
index, assume that rate is appropriate
for the calculation. Do not convert from
bond equivalent yield to another yield
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form for a discount, monthly pay, quarterly pay, semi-annual pay or annual pay
instrument.
3. When applying the option exercise rule:
a. For zero coupon and discount securities,
instruments with European options, and
zero coupon swaps, evaluate option exercise only on dates listed in the instrument’s option exercise schedule. For
Bermudan options, evaluate option exercise on the first option date in the instrument’s option exercise schedule and
subsequent coupon dates (coupon dates
on the fixed-rate leg for swaps). For
American options, evaluate option exercise on the first option date in the instrument’s option exercise schedule and
subsequent monthly anniversaries of the
instrument’s first coupon date.
b. Assume all call/put premiums/discounts
are zero except for zero coupon instruments (including zero coupon swaps and
discount notes). For these exceptions,
when calculating a rate to compare with
the Enterprise Cost of Funds, use the
yield to maturity calculated by equating
the face or notional amount plus the
unamortized discount at the start of the
Stress Test to the present value of the
face or notional amount at maturity.
c. Assume basis swaps and floating rate securities have no cancel, put, or call options.
d. If the remaining maturity is greater
than 360 months, use the equivalent-maturity Enterprise Cost of Funds as if the
remaining maturity is 360 months.
e. In the Stress Test, no preferred stock
issued by the Enterprise will be called.
3.8.3.2

3.8.3.4

Calculate the Coupon Factor

The Coupon Factor applicable to a given
period, which applies to dividends also, depends on day count conventions used to calculate the interest payments for the instrument. For example, the Coupon Factor for a
bond that pays interest quarterly based on a
non-compounded 30/360 convention would be 3
(representing the number of months in a
quarter) times 30 days divided by 360 days, or
0.25. Table 3–67 lists the most common day
count conventions.

TABLE 3–67—DAY COUNT CONVENTIONS
Convention

Obtain the Principal Factor Amount
at Each Payment Date

[a] Where there is no amortization or prepayment of principal, the Principal Factor
Amount is 1.0 for each payment date until
the stated Maturity Date, when it becomes
zero.
[b] For debt and debt-linked derivative
contracts that amortize, either a principal or
a notional amortization schedule must be
provided. If amortization information is unavailable, then the Principal Factor Amount
is 1.0 for each payment date until the stated
Maturity Date, when it becomes zero.
[c] Monthly prepayment rates are 3.5 percent for fixed-rate and 2.0 percent for floating-rate asset-backed securities. Furthermore, asset-backed securities are modeled
through a commercial information service

Coupon Factor Calculation

30/360

Number of days between
two payment dates assuming 30 days per
month/360

Actual/360

Number of days between
two payment dates/360

Actual/365

Number of days between
two payment dates/365

Actual/Actual

Number of days between
two payment dates/Number of days in the year

Determine the Timing of Cash Flows

Project payment dates from the payment
date immediately prior to the start of the
stress test according to the Payment Frequency, First Coupon Date, and Maturity
Date.
3.8.3.3

where possible. Instruments that cannot be
modeled through the commercial information service are treated in accordance with
section 3.9, Alternative Modeling Treatments, of this Appendix.
[d] In the case of mortgage-linked derivative contracts, notional amounts are amortized based on the characteristics of the underlying pool in the manner described for
principal balances of mortgage-backed securities held by an Enterprise in section 3.7,
Mortgage-Related Securities Cash Flows, of
this Appendix.

3.8.3.5 Project Principal Cash Flows or
Changes in the Notional Amount
For all financial instruments, principal
outstanding for the current period is determined by multiplying the Original Face by
the Principal Factor Amount for the current
period. The principal payment equals the
amount of principal outstanding at the end
of the previous period less the principal outstanding at the end of the current period, or
zero if the instrument has a notional
amount.
3.8.3.6

Project Interest and Dividend Cash
Flows

3.8.3.6.1

Non-Complex Financial
Instruments

[a] Fixed-Rate Instruments. The current period principal outstanding is multiplied by
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the product of the Current Coupon and current period Coupon Factor and rounded to
even 100ths of a dollar.
[b] Zero-Coupon Bonds. Interest payments
equal zero.
[c] Discount Notes. Interest payments equal
zero.
[d] Floating-Rate Instruments. Interest payments are calculated as principal outstanding multiplied by the coupon for the
current period. The current period coupon is
calculated by adding a spread to the appropriate interest rate index and multiplying by
the Coupon Factor. The coupon for the current period is set to this amount as long as
the rate lies between the periodic and lifetime maximum and minimum rates. Otherwise the coupon is set to the maximum or
minimum rate.
[e] Interest Rate Caps and Floors. These derivative instruments pay or receive interest
only if the underlying index is above a
Strike Rate (for caps) or below it (for floors).
Interest payments are based on notional
amounts instead of principal amounts.
1. The interest payment on a long cap is the
Original Face multiplied by the amount,
if any, by which the index exceeds the
Strike Rate, as defined by the equation
in Table 3–68. The interest payment on a
long floor is the Original Face multiplied
by the amount, if any, by which the
index is below the Strike Rate. Otherwise interest payments are zero for caps
and floors. Interest payments are either
paid or received depending on whether
the Enterprise is in a long or short position in a cap or a floor.
2. Monthly cash flows for long caps and
floors are calculated as illustrated in
Table 3–68:

TABLE 3–68—CALCULATION OF MONTHLY CASH
FLOWS FOR LONG CAPS AND FLOORS
Instrument

Cash Flows

Cap

(I¥K) × N × D if I > K; O if
I ≤K

Floor

(K¥I) × N × D if I < K; O if
I ≥K

Where:
N = Original Face
K = Strike Rate
I = interest rate index
D = Coupon Factor
[f] Swaps. A derivative contract in which
counterparties exchange periodic interest
payments. Each swap leg (pay side or receive
side) is modeled as a separate instrument,
with interest payments based on the same
notional amount but different interest rates.
1. For debt- and investment-linked swaps,
each leg’s interest payment is determined in the same manner as payments

for fixed-rate, floating-rate or zero coupon instruments as described in paragraph [a], [b] and [d] of this section.
2. For mortgage-linked swaps, calculate the
reduction in the notional amount due to
scheduled monthly principal payments
(taking into account both lifetime and
reset period caps and floors), Prepayments, and Defaults of the reference
MBS or index pool. Reduce the notional
amount of the swap for the previous period by this amount to determine the notional amount for the current period.
Calculate interest payments or receipts
for a given period as the product of the
notional amount of the swap in that period, the coupon, and the Coupon Factor
applicable for that period.
3.8.3.6.2

Complex Financial Instruments

[a] Some instruments have more complex
or non-standard features than those described in section 3.8.3.6.1, Non-Complex Financial Instruments, of this Appendix. These
complexities can include more sophisticated
variants of characteristics such as principal
or notional amortization schedules, interest
accrual methodologies, coupon reset formulas, and option features. In these instances, additional information may be required to completely specify the contractual
cash flows or a proxy treatment for these instruments.
[b] An example of an instrument with complex features is an indexed amortizing swap.
This instrument is non-standard because its
notional amount declines in a way that is related to the level of interest rates. Its amortization table contains a notional amount reduction factor for a given range of interest
rates. To compute cash flows for this instrument, reduce the notional amount on each
payment date as specified in the amortization table. (The notional amount at the beginning of the Stress Period is given as an
input to the calculation.)
[c] Special treatment is also required for
foreign-currency-linked notes, the redemption value of which is tied to a specific foreign exchange rate. These require special
treatment because the Stress Test does not
forecast foreign currency rates. If these instruments are currency-hedged, then the
note plus the hedge comprise a synthetic
debt instrument for which only the pay side
of the swap is modeled. If these instruments
are not currency-hedged, the following treatment applies:
1. In the up-rate scenario, the U.S. dollar per
unit of foreign currency ratio is increased in proportion to the increase in
the ten-year CMT; therefore, the amount
of an interest or principal payment is increased accordingly. For example, if the
ten-year CMT shifts up by 50 percent,
then the U.S. dollar per unit of foreign
currency ratio shifts up by 50 percent. In
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the Stress Test, the payment would be
multiplied by 1.5.
2. In the down-rate scenario, the foreign currency per U.S. dollar ratio is decreased in
proportion to the decrease in the tenyear CMT.
[d] If a financial instrument’s inputs are
described in section 3.1, Data, of this Appendix, then model the instrument according to
its terms; however, the Director reserves the
authority to determine a more appropriate
treatment if modeling the instrument according to its terms does not capture the instrument’s impact on Enterprise risk. If the
financial instrument’s inputs are not described in section 3.1, then treat it as described in section 3.9, Alternative Modeling
Treatments, of this Appendix.
3.8.3.7

Apply Call, Put, or Cancellation
Features, if Applicable

[a] In some cases, principal and interest
cash flows may be altered due to options
imbedded in individual financial instruments. Securities can be called or put and
contracts can be cancelled at the option of
the Enterprise or the counterparty. The Option Type, Exercise Convention Type, and
the Start Date determine when an option
may be exercised. There are three standard
Exercise Convention Types, all of which are
accommodated in the Stress Test:
• American—Exercise can occur at any time
after the Start Date of the option.
• European—Exercise can occur only on the
Start Date of the option.
• Bermudan—Exercise can occur only on
specified dates, usually on coupon payment
dates between the Start Date of the option
and maturity.
[b] The options are treated in the following
manner for each date on which the option
can be exercised:
1. Project cash flows for the instrument with
the imbedded option assuming that the
option is not exercised. If the instrument
is tied to an index, assume that the index
remains constant at its value on that
date.
2. Determine the discount rate that equates
the outstanding balance of the security
plus option premium and accrued interest to the sum of the discounted values
of the projected cash flows. This discount
rate is called the yield-to-maturity.
3. Convert the yield-to-maturity to a bondequivalent yield and compare the bondequivalent yield with the projected Enterprise Cost of Funds for debt with an
equivalent maturity. Interpolate linearly
if the maturity is not equal to one of the
maturities specified in section 3.3, Interest Rates, of this Appendix.
4. If the equivalent-maturity Enterprise Cost
of Funds is lower (higher) than 50 basis
points below (above) the bond-equivalent
yield of the callable (putable) instru-

ment, then the option is exercised. Otherwise, the option is not exercised, and it
is evaluated at the next period when the
option can be exercised.
[c] Some swap derivative contracts have
cancellation features that allow either
counterparty to terminate the contracts on
certain dates. The cancellation feature is
evaluated by comparing the fixed-rate leg of
the swap to the Enterprise Cost of Funds. If
either leg of the swap is cancelled, then the
other
leg
is
cancelled
concurrently.
Cancellable swaps are treated in the following manner:
1. For each period when an option can be exercised, compare the swap’s fixed-leg
coupon rate to the Enterprise Cost of
Funds with a maturity equivalent to the
maturity date of the swap.
2. If the option is a Call, it is deemed to be
exercisable at the discretion of the Enterprise. If the option is a Put, it is
deemed to be exercisable at the discretion of the Counterparty. If the option is
a PutCall, it is deemed to be exercisable
at the discretion of either party to the
swap. Exercise the option when the swap
is out of the money for the party who
holds the option. A swap is considered
out of the money when the rate on its
fixed leg is at least 50 basis point higher
or lower, depending upon whether the
fixed rate is paid or received, than the
like-maturity Enterprise Cost of Funds.
For zero coupon swaps in all option exercise periods, use the yield to maturity
calculated by equating the notional
amount plus the unamortized discount at
the start of the Stress Test to the
present value of the notional amount at
maturity.
a. For example, if the Enterprise holds a
call option for a fixed-pay swap and the
coupon rate on the fixed-pay leg is at
least 50 basis points above the Enterprise
cost of funds for a maturity equivalent
to that of the swap, then cancel the
swap. Otherwise, the swap is not cancelled and it is evaluated the next time
that the swap can be cancelled.
3.8.3.8

Calculate Monthly Interest Accruals
for the Life of the Instrument

[a] Monthly interest accruals are calculated by prorating the interest cash flows
on an actual-day basis. In this section, the
term ‘‘from’’ means from and including, ‘‘to’’
means up to and not including, and
‘‘through’’ means up to and including. As an
example, from the first to the third of a
month is two days from the first through the
third is three days. This convention is used
to facilitate the day count and does not
imply on which day’s payments or accruals
are actually made. Use one of the three following methodologies with the exception
that interest cash flow dates occurring on or
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after the 30th of a month are considered as
occurring on the last day of the month:
1. If the final interest cash flow occurs within the month, the interest accrual for
that month is calculated by multiplying
the final interest cash flow amount (as
calculated in section 3.8.3.6 of this Appendix) times the number of days from
the beginning of the month through the
final maturity date divided by the number of days from the previous interest
cash flow date to the maturity date.
2. If an interest cash flow other than the
final interest cash flow occurs within a
month, the interest accrual for that
month is determined by multiplying the
interest cash flow amount for the current month times the number of days
from the beginning of the month through
the interest cash flow date, divided by
the number of days from the previous interest cash flow date (or issue date) to
this interest cash flow date. To this add
the interest cash flow amount for the
next interest cash flow date times the
number of days from the current month’s
interest cash flow date to the end of the
month, divided by the number of days
from the current month’s interest cash
flow date to the following next interest
cash flow date.

3. If no interest cash flows occur during a
month other than the issue month, the
monthly interest accrual is calculated by
multiplying the next interest cash flow
amount times the number of days in the
month divided by the number of days
from the previous interest cash flow date
to the next interest cash flow date.
4. If the issue month occurs after the start of
the Stress Test, the monthly interest accrual is calculated by multiplying the
next interest cash flow amount by the
number of days in the month minus the
day of issue, divided by the number of
days from the issue date to the next interest cash flow date.
3.8.3.9 Calculate Monthly Amortization (Accretion) of Premiums (Discounts) and Fees
[a] Adjust monthly interest accruals (see
section 3.10.3.6.1[a]3., of this Appendix) to reflect the value over time of discounts, premiums, fees and hedging gains and losses incurred (Deferred Balances). Amortize Deferred Balances that exist at the beginning
of the Stress Test until the instrument’s Maturity Date. If there are any put, call, or
cancel options that are executed, amortize
any remaining Deferred Balances in the execution month.

TABLE 3–69—INPUTS FOR NONMORTGAGE INSTRUMENT ACCOUNTING FLOWS
Variable

Description

Source

MD

Maturity Date

Table 3–66, Input Variables for Nonmortgage Instrument Cash Flows

UDB0

The sum of Current Unamortized Discount, Current Unamortized Hedge,
and Current Unamortized Other (Deferred Balances) for the instrument at
the start of the Stress Test

Table 3–66, Input Variables for Nonmortgage Instrument Cash Flows

MACRUm

Monthly Interest Accruals

section 3.8.3.8, Calculate Monthly Interest Accruals for the Life of the Instrument

EOMPBAOm

Principal Balance at the end of the
month for months m = 0...RM after
modeling all options execution

section 3.8.3.6, Project Interest and Dividend Cash Flows

EOMPBm

Principal Balance at the end of the
month for months m = 0...RM before
modeling any options execution

section 3.8.3.6, Project Interest and Dividend Cash Flows

1. Compute Remaining Term (RM) as follows:

RM = 12 × ( year (MD) − year (STDT))
+ month (MD) − month (STDT) + 1

2. For nonmortgage instruments with notional principal, calculate the monthly
Amortization Amount (AAm) for each
month m = 1...RM:

Where:
STDT is the Starting Date of the Stress Test
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UDB0
if EOMPBAO m > 0
RM
AA m = − UDBm −1 if EOMPBAO m = 0

ADAYSm
RDM
if EOMPBAO m > 0

AA m = −

AA m = − UDB0 ×

AFm = 1 if m = 0

BV0 = EOMPB0 + UPD0
ACFm = EOMPBm¥1 ¥ EOMPBm + AIm
c. Calculate the monthly Amortization
Amount (AAm) for each month m =
1...RM:

AFm = AFm −1 × YF ADAYSm
Where:
ADAYSm = actual number of days in month
m (days from the first of the month
through maturity in month RM):
d. Calculate the monthly Amortization
Amount (AAm) for each month m = 1...RM

AA m = (BVm −1 × IRR ) − AI m
if EOMPBAO m > 0
AA m = − UDBm −1 if EOMPBAO m = 0
UDBm = UDBm −1 + AA m

AA m = ( EOMPB0 + UDB0 )

BVm = EOMPBAO m + UDBm

× ( AFm − AFm −1 )

4. For discount notes,
a. Calculate Remaining Maturity in Actual
Days (RMD):

if EOMPBAO m > 0

RMD = MD − STDT +1
b.

AA m = − UDBm −1 if EOMPBAO m = 0

Calculate the month Amortization
Amount (AAm) for each month m =
1...RM:

UDBm = UDBm −1 + AA m
3.8.3.10

Apply Counterparty Haircuts

[a] Finally, the interest and principal cash
flows received by the Enterprises for nonmortgage instruments other than swaps and
foreign currency-related instruments are
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Where:

ER13SE01.114</MATH>

c. Calculate the monthly Amortization
Factor (AFm) for each month m = 1...RM:

m =1

ER13SE01.112</MATH>

ACF

∑ (1 + IRRm)m

ER13SE01.111</MATH>

RM

1


 RMD
EOMPB0
YF = 

 EOMPB0 + UDB0 

ER13SE01.110</MATH>

BV0 =

RMD = MD − STDT +1
b. Calculate Yield Factor (YF):

ER13SE01.109</MATH>

b. Calculate the monthly Internal Rate of
Return (IRR) that equates the adjusted
cash flows (actual principal plus allocated interest) to the Initial Book Value
(BV0) of the instrument. Solve for IRR
such that:

UDBm = UDBm −1 + AA m
Where:
ADAYSm = actual number of days in month
m (days from the first of the month
through maturity in month RM)
5. For zero coupon bonds,
a. Calculate Remaining Maturity in Actual
Days (RMD):

ER13SE01.108</MATH>





EOMPBm −1  RM
× MACRU k
AI m =  RM
 ∑

k =1
 ∑ EOMPBk 

 k =0

AA m = − UDBm −1 if EOMPBAO m = 0

ER13SE01.107</MATH>

UDBm = UDBm −1 + AA m
3. For nonmortgage instruments with principal and interest payments,
a. Compute Allocated Interest for all
months m (AIm) as follows:
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Haircut (i.e., reduced) by a percentage to account for the risk of counterparty insolvency, if a counterparty obligation exists.
The amount of the Haircut is calculated
based on the public rating of the
counterparty and time during the stress period in which the cash flow occurs, as specified in section 3.5, Counterparty Defaults, of
this Appendix.
[b] An Enterprise may issue debt denominated in, or indexed to, foreign currencies,
and eliminate the resulting foreign currency
exposure by entering into currency swap
agreements. The combination of the debt and
the swap creates synthetic debt with principal and interest payments denominated in
U.S. dollars. The Haircuts for currency
swaps are applied to the pay (dollar-denominated) side of the currency swaps, or to the
cash outflows of the synthetic debt instrument. Therefore, the payments made by the
Enterprise on a foreign currency contract
are increased by the haircut amount. The
Haircuts and the Phase-in periods for currency swaps are detailed in Table 3–31, under
Derivative Contracts.
[c] Haircuts for swaps that are not foreign
currency related are applied to the Monthly
Interest Accruals (as calculated in section
3.8.3.8, of this Appendix) on the receive leg
minus the Monthly Interest Accruals on the
pay leg when this difference is positive. Use
the maximum haircut from Table 3–31 for periods before and after the implementation of
netting, as appropriate. After the implementation of netting, net the swap proceeds for
each counterparty before applying the haircuts. The following example applies to an
Enterprise having two swaps with the same
counterparty. On the first swap, the Enterprise pays fixed and receives floating and on
the second swap it pays floating and receives
fixed. If the counterparty is a net payer to
the Enterprise, the haircuts will be applied
to the sum of the two receive legs net of the
sum of the two pay legs.
3.8.4

Nonmortgage Instrument Outputs

[a] Outputs consist of cash flows and accounting information for debt, nonmortgage
investments, preferred stock, and derivative
contracts. Cash flows and accounting information outputs are inputs to section 3.10,
Operations, Taxes, and Accounting, of this
Appendix.
[b] Cash flows include the following monthly amounts:
1. Interest and principal payments for debt
and nonmortgage investments,
2. Dividends and redemptions for preferred
stock, and
3. Interest payments for debt-linked, investment-linked, and mortgage-linked derivative contracts.
[c] Accounting information includes the
following monthly amounts:
1. Accrued interest and

2. Amortization of discounts, premiums, fees
and other deferred items.
3.9
3.9.1

Alternative Modeling Treatments
Alternative Modeling Treatments
Overview

[a] This section provides treatment for
items that cannot be modeled in one of the
ways specified in paragraph [b] of this section, but must be included in order to run
the Stress Test. Because the rule provides
treatments for a wide variety of instruments
and activities that can be applied to accommodate unusual instruments, OFHEO expects few items to fall into this category.
[b] An Alternative Modeling Treatment
(AMT) applies to any on- or off-balance-sheet
item that is missing data elements required
to calculate appropriate cash flows, or any
instrument with unusual features for which
this Appendix does not:
1. Provide an explicit computational procedure and set of inputs (i.e., the Appendix
specifies exact data inputs and procedures for a class of instruments to which
the item belongs); or,
2. Provide an implicit procedure (used for a
general class of instruments), and explicit inputs that allow the item to be
fully characterized for computational
purposes (i.e., the Appendix specifies procedures and data inputs for a class of instruments to which the item does not belong that can be applied to the item to
accurately compute its cash flows); or
3. Provide an implicit procedure by exact
substitution, i.e., by representing the
item as a computationally equivalent
combination of other items that are
specified in paragraphs (1) or (2) in this
section (i.e., the Appendix specifies
treatments for two or more instruments,
which, in combination, exactly produce
the item’s cash flows); or
4. Permit the approximation of one or more
computational characteristics by other
similar values that are explicitly specified in this Appendix, or in the RBC Report instructions (i.e., the Appendix
specifies a treatment, or combination of
treatments, that can be used as a reasonable proxy for the computational characteristics of the item). Such proxy treatments must be approved by OFHEO.
OFHEO may, in its discretion, approve a
proposed proxy treatment, adopt a different proxy treatment, or treat items
for which a proxy treatment has been
proposed by the Enterprises according to
the remaining provisions of section 3.9,
Alternative Modeling Treatments, of this
Appendix.
[c] For a given on- or off-balance sheet
item, the appropriate AMT is determined according to the categories specified in section
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3.9.3, Alternative Modeling Treatments Procedures, of this Appendix, based on the information available for that item. The output
for each such item is a set of cash and accounting flows, or specific amounts to be applied in section 3.12, Calculation of the RiskBased Capital Requirement, of this Appendix.

3.9.2

Alternative Modeling Treatments
Inputs

Table 3–70 identifies the minimal inputs
that are used to determine an AMT. (See also
section 3.1, Data, of this Appendix)

TABLE 3–70—ALTERNATIVE MODELING TREATMENT INPUTS
Variable

Description

TYPE

Type of item (asset, liability or off-balance sheet item)

BOOK

Book Value of item (amount outstanding adjusted for deferred items)

FACE

Face Value or notional balance of item for off-balance sheet items

REMATUR

Remaining Contractual Maturity of item in whole months. Any fraction of a month
equals one whole month.

RATE

Interest Rate

INDEX

Index used to calculate Interest Rate

FAS115

Designation that the item is recorded at fair value, according to FAS 115

RATING

Instrument or counterparty rating

FHA

In the case of off-balance sheet guarantees, a designation indicating 100% of collateral is guaranteed by FHA

UABAL

Unamortized Balance (Book minus Face)

MARGIN

Margin over an Index

3.9.3

3.9.3.2

Alternative Modeling Treatments
Procedures

For each item, one of the following alternatives will be applied:
3.9.3.1

Reconciling Items

Reconciling items falling into this category will be treated according to the specifications in section 3.10, Operations, Taxes,
and Accounting, of this Appendix.

Off-Balance Sheet Items

[a] If the item is a guarantee of a tax-exempt multifamily housing bond, or a single
family or multifamily whole-loan REMIC
class rated triple-A, or other similar transaction guaranteed by the Enterprises, multiply the face value of the guaranteed instruments by 0.45 percent. This amount is added
to the amount of capital required to maintain positive total capital throughout the
ten-year Stress Period. Any instruments or
obligations with 100 percent of collateral
guaranteed by the Federal Housing Administration (FHA) are excluded from this calculation.
[b] Otherwise, add to the amount of capital
required to maintain positive total capital
throughout the ten-year Stress Period an
amount equal to the face or notional value of
the item at the beginning of the Stress Period times three percent.

3.9.3.3

Balance Sheet Items

[a] If the item is a trading security recorded at fair value according to FAS 115,
then the book value (the face value adjusted
for deferred balances) will be converted to
cash in the first month of the Stress Test.
[b] Otherwise, if the item is an earning
asset, then it is treated as a held-to-maturity asset, based on book value, as follows:
1. In the up-rate scenario, it will be treated
as a held-to-maturity bond paying compound interest on a 30/360 basis at maturity, with the item’s contractual maturity and rate. The item will be Haircut
according to its rating. If no maturity is
provided, maturity will be set at 120
months. If no rate is provided, a rate will
be assigned at the Initial Enterprise Cost
of Funds whose term is equal to the remaining maturity, less 200 basis points
(but not less than zero). If no rating is
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provided, the asset will be classified as
unrated.
2. In the down-rate scenario, it will be treated as a held-to-maturity bond paying
compound interest on a 30/360 basis at
maturity, with the item’s contractual
maturity and rate. The item will be Haircut according to its rating. If no maturity is provided, maturity will be set at
120 months. If no rate is provided, a rate
will be assigned at the floating onemonth Enterprise Cost of Funds less 200
basis points (but not less than zero). If no
rating is provided, the asset will be classified as unrated.
[c] If the item is a non-earning asset it will
remain on the books and earn no interest
throughout the Stress Period.
[d] Otherwise, if the item is a liability,
then it is treated as follows, based on book
value:
1. In the up-rate scenario, it will be treated
as non-callable and monthly coupon-paying to maturity on a 30/360 basis. If the
coupon rate is not specified, the liability
will be given a floating rate at the onemonth Enterprise Cost of Funds plus 200
basis points. If no maturity is provided,
maturity will be set at 120 months.
2. In the down-rate scenario, it will be treated as non-callable and monthly coupon
paying to maturity. If no coupon is provided, the liability will be given a fixed
rate at the Initial Enterprise Cost of
Funds plus 200 basis points. If no maturity is provided, maturity will be set at
ten years.
[e] Unamortized Balances should be amortized on a straight-line basis over the designated remaining maturity of the instrument.
[f] All items in this section are treated as
if they had no options or cancellation features. The face value will be held constant
until maturity. If an item has an adjustable
rate, it is assumed that the interest rate will
adjust monthly with no caps and a lifetime
floor of zero percent.

3.9.4

Alternative Modeling Treatments
Outputs

For each AMT item, the output is a set of
cash and accounting flows appropriate to its
respective treatment as specified in section
3.9.3, Alternative Modeling Treatments Procedures, or specific amounts to be applied in
section 3.12, Calculation of the Risk-Based
Capital Requirement, of this Appendix.
3.10
3.10.1

Operations, Taxes, and Accounting
Operations, Taxes, and Accounting
Overview

This section describes the procedures for
determining new debt issuance and investments, computing capital distributions, calculating operating expenses and taxes, and
creating pro forma balance sheets and income statements. Input data include an Enterprise’s balance sheet at the beginning of
the Stress Period, interest rates from the Interest Rates component of the Stress Test,
and the outputs from cash flow components
of the Stress Test. The outputs of the procedures discussed in this section—monthly pro
forma balance sheets, cash flow and income
statements for each month of the Stress
Test—are the basis for the capital calculation described in section 3.12, Calculation of
the Risk-Based Capital Requirement, of this
Appendix.
3.10.2

Operations, Taxes, and Accounting
Inputs

[a] Data described in section 3.1, Data, section 3.3.4, Interest Rates Outputs, section
3.6.4, Final Whole Loan Cash Flow Outputs,
section 3.7.4, Mortgage-Related Securities
Outputs, and section 3.8.4, Nonmortgage Instrument Outputs, of this Appendix, is used
to produce monthly pro forma balance sheets
and income statements for the Enterprises.
In addition to the starting position data, described in the cash flow components, the Enterprises provide the starting position dollar
values for the items in Table 3–71.

TABLE 3–71—OPERATIONS, TAXES, AND ACCOUNTING INPUTS
Input

Description

FAS 115 and 125 fair value adjustment on retained
mortgage portfolio
FAS 133 fair value adjustment on retained mortgage
portfolio
Reserve for losses on retained mortgage portfolio
FAS 115 and 125 fair value adjustments on non-mortgage investments
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TABLE 3–71—OPERATIONS, TAXES, AND ACCOUNTING INPUTS—Continued
Input

Description

FAS 133 fair value adjustments on non-mortgage investments
Total cash
Accrued interest receivable on mortgages
Accrued interest receivable on non-mortgage investment securities
Accrued interest receivable on non-mortgage investment securities denominated in foreign currency—
hedged
Accrued interest receivable on non-mortgage investment securities denominated in foreign currency—
unhedged
Accrued interest receivable on mortgage-linked derivatives, gross
Accrued interest receivable on investment-linked derivatives, gross
Accrued interest receivable on debt-linked derivatives,
gross
Other accrued interest receivable
Accrued interest receivable on hedged debt-linked foreign currency swaps

Underlying instrument is GSE issued debt

Accrued interest receivable on unhedged debt-linked
foreign currency swaps
Accrued interest receivable on hedged asset-linked
foreign currency swaps

Underlying instrument is an asset

Accrued interest receivable on unhedged asset-linked
foreign currency swaps
Currency transaction adjustments—hedged assets

Cumulative gain or loss due to changes in foreign exchange rates relative to on-balance sheet assets
originally denominated in foreign currency

Currency transaction adjustments—unhedged assets

Cumulative gain or loss due to changes in foreign exchange rates relative to unhedged assets and offbalance sheet items originally denominated in foreign currency

Federal income tax refundable
Accounts receivable
Fees receivable
Low income housing tax credit investments
Fixed assets, net
Clearing accounts

Net book value of all clearing accounts

Other assets
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TABLE 3–71—OPERATIONS, TAXES, AND ACCOUNTING INPUTS—Continued
Input

Description

Foreclosed property, net

Real estate owned including property acquired
through foreclosure proceedings

FAS 133 fair value adjustment on debt securities
Accrued interest payable on existing fixed-rate debt
securities
Accrued interest payable on existing floating-rate debt
securities
Accrued interest payable on existing debt issued in
foreign currency—hedged
Accrued interest payable on existing debt issued in
foreign currency—unhedged
Accrued interest payable on mortgage-linked derivatives, gross
Accrued interest payable on investment-linked derivatives, gross
Accrued interest payable on debt-linked derivatives,
gross
Other accrued interest payable
Accrued interest payable debt-linked foreign currency
swaps—hedged
Accrued interest payable debt-linked foreign currency
swaps—unhedged
Accrued interest payable asset-linked foreign currency
swaps—hedged
Accrued interest payable asset-linked foreign currency
swaps—unhedged
Principal and interest due to mortgage security investors

Cash received on sold mortgages for onward submission to mortgage security investors

Currency transaction adjustments—hedged debt

Cumulative gain or loss due to changes in foreign exchange rates relative to on-balance sheet debt
originally denominated in foreign currency

Currency transaction adjustments—unhedged debt

Cumulative gain or loss due to changes in foreign exchange rates relative to unhedged liabilities and
off-balance sheet items originally denominated in
foreign currency

Escrow deposits

Cash balances held in relation to servicing of multifamily loans

Federal income taxes payable
Preferred dividends payable
Accounts payable
Other liabilities
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TABLE 3–71—OPERATIONS, TAXES, AND ACCOUNTING INPUTS—Continued
Input

Description

Common dividends payable
Reserve for losses on sold mortgages
Common stock
Preferred stock, non-cumulative
Additional paid-in capital
Retained earnings
Treasury stock
Unrealized gains and losses on available-for-sale securities, net of tax, in accordance with FAS 115 and
125
Unrealized gains and losses due to mark to market
adjustments, FAS 115 and 125
Unrealized gains and losses due to deferred balances
related to pre-FAS 115 and 125 adjustments
Unrealized gains and losses due to other realized
gains, FAS 115
Other comprehensive income, net of tax, in accordance with FAS 133
OCI due to mark to market adjustments, FAS 133
OCI due to deferred balances related to pre-FAS 133
adjustments
OCI due to other realized gains, FAS 133
Operating expenses

Average of prior three months

Common dividend payout ratio (average of prior 4
quarters)

Sum dollar amount of common dividends paid over
prior 4 quarters and divided by the sum of total of
after tax income less preferred dividends paid over
prior 4 quarters

Common dividends per share paid 1 quarter prior to
the beginning of the stress period
Common shares outstanding
Common Share Market Price
Dividends paid on common stock 1 quarter prior to the
beginning of the stress period
Share Repurchases (average of prior 4 quarters)

Sum dollar amount of repurchased shares, net of
newly issued shares, over prior 4 quarters and divided by 4

Off-balance-sheet Guarantees

Guaranteed instruments not reported on the balance
sheet, such as whole loan REMICs and multifamily
credit enhancements, and not 100% guaranteed by
the FHA
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TABLE 3–71—OPERATIONS, TAXES, AND ACCOUNTING INPUTS—Continued
Input

Description

Other Off-Balance Sheet Guarantees

All other off-balance sheet guaranteed instruments
not included in another category, and not 100%
guaranteed by the FHA

YTD provision for income taxes

Provision for income taxes for the period beginning
January 1 and ending as of the report date

Tax loss carryforward

Net losses available to write off against future years’
net income

Tax liability for the year prior to the beginning of the
Stress Test
Tax liability for the year 2 years prior to the beginning
of the Stress Test (net of carrybacks)
Taxable income for the year prior to the beginning of
the Stress Test
Taxable income for the year 2 years prior to the beginning of the Stress Test (net of carrybacks)
Net after tax income for the quarter preceding the start
of the stress test
YTD taxable income

Total amount of taxable income for the period beginning January 1 and ending as of the report date

Minimum capital requirement at the beginning of the
Stress Period
Specific allowance for loan losses

Loss allowances calculated in accordance with FAS
114

Zero coupon swap receivable
Unamortized discount on zero coupon receivable

[b] Amounts required to reconcile starting
position balances from cash flow components
of the Stress Test with an Enterprise’s balance sheet will be reported in the RBC Report with the related instrument. The corresponding balance for the related instrument will be adjusted accordingly.
3.10.3 Operations, Taxes, and Accounting
Procedures
The Stress Test calculates new debt and
investments, dividends, allowances for loan
losses, operating expenses, and income taxes.
These calculations are determined by, and
also affect, the pro forma balance sheets and
income statements during the Stress Period.
3.10.3.1 New Debt and Investments
[a] For each month of the Stress Test, cash
deficits and surpluses are eliminated by
issuing new debt or purchasing new investments. The Stress Test calculates cash received and cash disbursed each month in

order to determine the net availability of
cash. Depending on the calculated net cash
position at month end, new short term investments are purchased at mid-month or a
mix of long and short term debt is issued at
mid-month so that the recalculated net cash
position at month end is zero.
[b] For each month of the Stress Test, the
following calculations are performed to determine the amount and type of new debt
and investments. The short-term investments and appropriate mix of long-term and
short-term debt are reflected in the pro
forma balance sheets. Interest income or interest expense for the new investments or
debt are reflected in the pro forma income
statements.
1. In any month in which the cash position is
positive at the end of the month, the
Stress Test invests the Enterprise’s excess cash on the 15th day of that month
in one-month Treasury bills that yield
the six-month Treasury rate for that
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month as specified in section 3.3, Interest
Rates, of this Appendix.
2. In any month in which the cash position is
negative at the end of the month, the
Stress Test issues a mix of new shortterm and long-term debt on the 15th day
of that month. New short-term debt
issued is six-month discount notes with a
discount rate at the six-month Enterprise Cost of Funds as specified in section 3.3, Interest Rates, of this Appendix,
with interest accruing on a 30/360 basis.
New long-term debt issued is five-year
bonds not callable for the first year
(‘‘five-year-no call-one’’) with an American call at par after the end of the first
year, semiannual coupons on a 30/360
basis with principal paid at maturity or
call, and a coupon rate set at the five
year Enterprise Cost of Funds as specified in section 3.3, Interest Rates, of this
Appendix, plus a 50 basis point premium
for the call option. During the Stress
Test, the call option for new long-term
debt issued is not executed in the up-rate
scenario and in the down-rate scenario
follows the same call exercise rule as
other debt. An issuance cost of 2.5 basis
points is assessed on new short-term debt
at issue and an issuance cost of 20 basis
points is assessed on new long-term debt
at issue. New long-term debt is issued to
target a total debt mix of short- to longterm debt that is the same as the shortto long-term debt mix at the beginning
of the Stress Test. Issuance fees for new
debt are amortized on a straight line
basis to the maturity of the appropriate
instrument.
3. Given the Net Cash Deficit (NCDm) in
month m, use the following constants
and method to calculate the amount of
short-term and long-term debt to issue in
month m:
a. Set the Issuance Cost on new short-term
debt at issue (ISCOST):
ISCOST = 0.00025
b. Set the Issuance Cost on new long-term
debt at issue (ILCOST):
ILCOST = 0.002
c. Calculate Net Short-term Debt Outstanding (NSDO0) and Total Debt Outstanding (TDO0) at the start of the Stress
Test (m = 0) using the following methodology:
1) For each month m and each debt and
swap instrument i (each swap leg is considered a separate instrument), determine the Month of Next Repricing
(MNRm) defined as the first month greater than m in which the instrument matures or repricing can occur whether or
not the coupon rate actually changes.
Set the Principal Balance (PBm) to be:
a) The principal (or notional principal)
outstanding if the instrument cash flows
are paid by the Enterprise,

b) Minus the principal (or notional principal) outstanding if the instrument cash
flows are received by the Enterprise.
c) Zero if m is less than or equal to the
issue month or the month in which an
option exercised during the stress test
would begin accruing cash flows to or
from the Enterprise.
d) Zero if m is greater than or equal to the
maturity month or the month in which
an option exercised during the stress test
would cease further cash flows to or from
the Enterprise.
2) Calculate NSDOm by summing PBm,i for
all instruments where MNRm,i is less than
or equal to m plus 12.
3) Calculate TDOm by summing PBm,i for instruments where MNRm,i, is greater than
m.
d. Set the Maximum Proportion of Total
Debt (MPD):

MPD =

TDO 0 − NSDO 0
TDO 0

e. Calculate Discount Rate Factor (DRFm):

CF
DRFm = 1 + m 

12 

6

Where: CFm = six month Enterprise Cost of
Funds for month m
f. Calculate the Adjustment Factor for
Short-Term
Debt
Issuance
Fees
(AFSIFm):

h. Calculate the Maximum Long-Term
Issuance (MLTIm):

MLTI m = NCD m × AFLIFm
i. Calculate Net Short-Term Debt Outstanding (NSDOm) and Total Debt Outstanding (TDOm) for month m using the
methodology described in paragraph
3.10.3.1.[b]3.c. of this appendix. Note: This
calculation
must
reflect
all
new
issuances, option exercises, and maturities between the beginning of the
Stress Test and month m.
j. Calculate Interim Face Amount of LongTerm Debt to be issued this month
(IFALDm):

496

VerDate Dec<13>2002

05:41 Jan 20, 2003

Jkt 200039

PO 00000

Frm 00496

Fmt 8010

Sfmt 8002

Y:\SGML\200039T.XXX

200039T

ER15MR02.018</MATH>

1
1 − ILCOST

ER15MR02.017</MATH>

AFLIFm =

ER15MR02.016</MATH>

g. Calculate the Adjustment Factor for
Long-Term
Debt
Issuance
Fees
(AFLIFm):

ER15MR02.019</MATH>

DRFm
1 − ISCOST × DRFm

ER15MR02.015</MATH>

AFSIFm =

Federal Housing Enterprise Oversight

IFALD m =

Pt. 1750, Subpt. B, App. A

((MPD − 1) × TDO m ) + NSDO m + (MPD × AFSIFm × NCD m )

MPD 
1 − MPD +  AFSIFm ×

AFLIFm 


k. Calculate Face Amount of Long-Term
Debt to be issued (FALDm):

(

l. Calculate Face Amount of Short-Term
Debt to be issued (FASDm):

)

FALD m= min MLTI m , max (0, IFALD m )

b. Subsequent Quarters.
1) In the three subsequent quarters, if the
preceding quarter’s after tax income is
greater than after tax income in the
quarter preceding the Stress Test, pay
the larger of (1) the dividend per share
ratio for common stock from the quarter
preceding the Stress Test (adjusted by
the ratio of Enterprise retained earnings
and retained earnings after adjustments
are made that revert investment securities and derivatives to amortized cost)
times the current number of shares of
common stock outstanding or (2) the average dividend payout ratio for common
stock for the four quarters preceding the
start of the Stress Test times the preceding quarter’s after tax income (adjusted by the ratio of Enterprise retained
earnings and retained earnings after adjustments are made that revert investment securities and derivatives to amortized cost) less preferred dividends paid
in the current quarter. In no case may
the dividend payment exceed an amount
equal to core capital less the estimated
minimum capital requirement at the end
of the preceding quarter.
2) If the previous quarter’s after tax income is less than or equal to after tax income in the quarter preceding the Stress
Test (adjusted by the ratio of Enterprise
retained earnings and retained earnings
after adjustments are made that revert
investment securities and derivatives to
amortized cost), pay the lesser of (1) the
dividend per share ratio for common
stock for the quarter preceding the
Stress Test times the current number of
shares of common stock outstanding or
(2) an amount equal to core capital less
the estimated minimum capital requirement at the end of the preceding quarter,
but not less than zero.
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Dividends and Share Repurchases

[a] The Stress Test determines quarterly
whether to pay dividends and make share repurchases. Dividends are decided upon and
paid during the first month after the end of
the quarter for which they are declared. If
any dividends are paid, the dividend payout
cannot exceed an amount equal to core capital less the estimated minimum capital requirement at the end of the quarter. Share
repurchases are made during the middle
month of the quarter.
1. Preferred Stock. An Enterprise will pay
dividends on preferred stock as long as
that Enterprise meets the estimated
minimum capital requirement before and
after the payment of these dividends.
Preferred stock dividends are based on
the coupon rates of the issues outstanding. The coupon rates for any issues
of variable rate preferred stock are calculated using projections of the appropriate index rate. Preferred stock dividends may not exceed core capital less
the estimated minimum capital requirement at the end of the preceding quarter.
2. Common Stock. In the first year of the
Stress Test, dividends are paid on common stock in each of the four quarters
after preferred dividends, if any, are paid
unless the Enterprise’s capital is, or
after the payment, would be, below the
estimated minimum capital requirement.
a. First Quarter. In the first quarter, the
dividend is the dividend per share ratio
for common stock from the quarter preceding the Stress Test (adjusted by the
ratio of Enterprise retained earnings and
retained earnings after adjustments are
made that revert investment securities
and derivatives to amortized cost) times
the current number of shares of common
stock outstanding.

ER15MR02.020</MATH>

3.10.3.2

ER15MR02.022</MATH>


FALD m 
FASD m = AFSIFm × max  0, NCD m −

AFLIF

m 
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3. Share Repurchases. In the first two quarters of the Stress Test, the capital of the
Enterprises will be reduced to reflect the
repurchase of shares. The amount of the
capital reduction in each of those two
quarters will be equal to the average net
stock repurchases by the Enterprise during the four quarters preceding the start
of the Stress Period. Net stock repurchases equal repurchases less receipts
from new stock issued, but not less than
zero. Repurchases in each of the first two
quarters may occur only up to the point
that the amount of core capital exceeds
the estimated minimum capital requirement at the end of the first month of the
quarter.
4. Minimum Capital Requirements. For the purposes of the Stress Test, the Enterprise’s
minimum capital requirement is computed by applying leverage ratios to all
assets (2.50 percent) and off-balance sheet
obligations (0.45 percent), and summing
the results. Repurchases of an Enterprise’s own previously-issued MBSs are
excluded from the minimum capital calculation used in section 3.10.3.2, Dividends and Share Repurchases, of this Appendix.
3.10.3.3

Allowances for Loan Losses and
Other Charge-Offs

[a] The Stress Test calculates a tentative
allowance for loan losses monthly by multiplying current-month Credit Losses (CL in
Table 3–52) by twelve, thus annualizing current month Credit Losses. This is a proxy for
a loss contingency where it is probable that
a loss has been incurred and the amount can
be reasonably estimated. For both the retained and sold portfolios, these credit losses
include lost principal (net of recoveries from
credit enhancements and disposition of the
real estate collateral), and foreclosure, holding, and disposition costs. If the tentative allowance for loan losses for the current period
is greater than the balance from the prior
month less charge-offs (i.e., credit losses) for
the current month, a provision (i.e., expense)
is recorded. Otherwise, no provision is made
and the allowance for loan losses is equal to
the prior period amount less current month
charge-offs.
[b] Other charge-offs result from Haircuts
related to mortgage revenue bonds, privateissue MBS, and non mortgage investments,
described in their respective cash flow components.
1. In the case of Enterprise investments in
securities, these Haircuts result in the
receipt of less principal and interest than
is contractually due. Lost principal is recorded as Other Losses when due and not
received, while lost interest is recorded
as a reduction of Interest Income.
2. In the case of interest rate derivative instruments, these Haircuts result in the

receipt of less net interest than is contractually due from, or the payment of
more interest than is contractually due
to, an Enterprise counterparty. For those
swaps that are linked to Enterprise investments, the increase or decrease of
net swap interest due is recorded as an
adjustment of Interest Income. For those
swaps that are linked to Enterprise debt
obligations, the increase or decrease of
net swap interest due is recorded as an
adjustment of Interest Expense.
3.10.3.4

Operating Expenses

[a] The Stress Test calculates operating
expenses, which include non-interest costs
such as those related to an Enterprise’s salaries and benefits, professional services, property, equipment and office space. Over the
Stress Period, operating expenses are equal
to the sum of two components. The first
component in each month is equal to onethird (1⁄3) of the average monthly operating
expenses of the Enterprise in the quarter immediately preceding the start of the Stress
Test. The second component changes in proportion to the change in the size of the Enterprise’s mortgage portfolio (i.e., the sum of
outstanding principal balances of its retained and sold mortgage portfolios). The
Stress Test calculates the Enterprise’s mortgage portfolio at the end of each month of
the Stress Period as a percentage of the portfolio at the start of the Stress Test, and then
multiplies the percentage of assets remaining by two-thirds (2⁄3) of the average monthly
operating expenses of the Enterprise in the
quarter immediately preceding the start of
the Stress Test.
[b] The sum of the two components in
paragraph [a], of this section, is multiplied
by a factor which equals

1 − m 
 36 
for the first 12 months of the Stress Test and
then equals two-thirds for months 13 and beyond. This product is the Enterprise’s operating expense for a given month in the
Stress Period.
3.10.3.5

Income Taxes

[a] Both Enterprises are subject to Federal
income taxes, but neither is subject to state
or local income taxes.
[b] The Stress Test applies an effective
Federal income tax rate of 30 percent when
calculating the monthly provision for income taxes (e.g., income tax expense).
OFHEO may change the 30 percent income
tax rate if there are significant changes in
Enterprise experience or changes in the statutory income tax.
[c] The Stress Test sets income tax expense
for tax purposes equal to the provision for
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income taxes. The effects of timing differences between taxable income and Generally
Accepted
Accounting
Principles
(GAAP) income before income taxes are ignored. Income before taxes is adjusted by the
ratio of Enterprise retained earnings and retained earnings after adjustments are made
that revert investment securities and derivatives to amortized cost. Therefore, Net Operating Loss (NOL) occurs only when the net
income, before the provision for income
taxes, is negative.
[d] Payments for estimated income taxes
are made quarterly, in the month after the
end of the quarter. At the end of each year,
the annual estimated tax amount is compared to the annual actual tax amount. In
March of the next year, a payment of remaining taxes is made or a refund for overpayment of income taxes is received.
[e] The NOL for the current year is ‘‘carried back’’ to offset taxes in any or all of the
preceding two calendar years. (The Enterprises’ tax year is the same as the calendar
year.) This offset of the prior years’ taxes results in a negative provision for income
taxes (e.g., income) for the current year. Use
of a carry back reduces available carry backs
in subsequent years. Any NOL remaining
after carry backs are exhausted becomes a
carry forward.
[f] Carry forwards represent NOLs that
cannot be carried back to offset previous
years’ taxes, but can be used to offset taxes
in any or all of the subsequent 20 years.
Carry forwards accumulate until used, or
until they expire 20 years after they are generated.
[g] A valuation adjustment is used to
eliminate any deferred tax asset.
3.10.3.6

Accounting

[a] The 1992 Act specifies that total capital
includes core capital and a general allowance
for foreclosure losses. For the Enterprises,
this general allowance is represented by general allowances for loan losses on their retained and sold mortgage portfolios. As defined at 12 CFR 1750.2, core capital includes
the sum of the following components of equity:
1. The par or stated value of outstanding
common stock,
2. The par or stated value of outstanding perpetual, noncumulative preferred stock,
3. Paid-in capital, and
4. Retained earnings.
[b] In order to determine the amount of
total capital an Enterprise must hold to
maintain positive total capital throughout
the ten-year Stress Period, the Stress Test
projects the four components of equity listed
in paragraph [a] of this section plus general
loss allowances as part of the monthly pro
forma balance sheets.
[c] Details of an Enterprise’s actual balance sheet at the beginning of the Stress

Test are recorded from a combination of
starting position balances for all instruments for which other components of the
Stress Test calculate cash flows and other
starting position balances for assets, liabilities, and equity accounts needed to complete an Enterprise’s balance sheet.
[d] After recording an Enterprise’s balance
sheet at the beginning of the Stress Period,
the Stress Test creates monthly pro forma
balance sheets and income statements by recording output from the cash flow components of the Stress Test; recording new debt
and investments (and related interest), dividends, loss allowances, operating expenses,
and taxes; and applying accounting rules
pertaining to pro forma balance sheets and
income statements.
3.10.3.6.1

Accounting for Cash Flows and
Accounting Flows

[a] Balances at the beginning of the Stress
Test are obtained from the RBC Report. Subsequent changes to related pro forma balance
sheet and income statement accounts are obtained from data generated by cash flow
components of the Stress Test as follows:
1. Retained Loans. For Retained Loans, interest cash flows in the first month of the
Stress Period reduce accrued interest receivable at the beginning of the Stress
Test. Subsequent months interest cash
flows are recorded as accrued interest receivable and interest income in the
month prior to receipt. When the interest cash flows are received, accrued interest receivable is reduced. Monthly
principal cash flows (including Prepayments and defaulted principal) are recorded as reductions in the outstanding
balance of the loan group. Net losses on
Defaults are charged off against the allowance for loan losses. Amortization of
deferred discounts increases interest income; amortization of deferred premiums
decreases interest income.
2. Mortgage Revenue Bonds. For mortgage
revenue bonds, interest cash flows in the
first month of the Stress Period reduce
accrued interest receivable at the beginning of the Stress Test. Subsequent
months’ interest cash flows are recorded
as accrued interest receivable and interest income in the month prior to receipt.
When the interest cash flows are received, accrued interest receivable is reduced. Monthly principal cash flows (including Prepayments) are recorded in the
month received as a reduction in the outstanding balance of mortgage assets. Defaulted principal is charged off when due
and is not received. Amortization of deferred discounts increases interest income; amortization of deferred premiums
decreases interest income.
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3. Nonmortgage Instruments. Principal repayments of nonmortgage instruments reduce the nonmortgage instrument and
increases or decreases cash. When the interest cash flows are received or paid, accrued interest receivable or payable is
reduced. Accrued interest includes both
amounts at the beginning of the Stress
Period and subsequent monthly accruals
(also recorded as interest income or interest expense). Amortization of deferred
discounts and premiums increases or decreases interest income or interest expense. Defaulted principal is charged off
when due and not received.
4. Sold Portfolio. Sold portfolio cash flows include monthly guarantee fees, float, and
principal and interest due MBS investors. Guarantee fees are recorded as income in the month received. Principal
and interest due mortgage security investors does not affect the balance sheet;
however, interest earned on these
amounts (float) is recorded as income in
the month the underlying principal and
interest payments are received. Principal
payments received and defaulted loan
balances reduce the outstanding balance
of the sold portfolio. Losses (net of recoveries) are charged off against the allowance for losses on the sold portfolio (a liability on the pro forma balance sheets)
and reduce cash. Amortization of deferred premiums and discounts increases
or decreases guarantee fees.
3.10.3.6.2

Accounting for Non-Cash Items

[a] Changes in the pro forma balances for
other parts of the Enterprise’s balance sheet
not resulting from cash flows are recorded as
described in the following nine steps:
1. Unrealized Gains and Losses.
a. Recorded amounts in Other Comprehensive Income (OCI) that correspond to investments in available-for-sale securities
will be reversed against related investment balances so as to revert recorded
investment balances to amortized cost at
the start of the Stress Test. Deferred
amounts associated with these securities
are amortized as described in previous
sections of this document corresponding
to the particular instrument type.
b. The recorded value of derivative instruments (less unamortized amounts that,
prior to the adoption of FAS 133, would
have been amortized) that were designated as Cash Flow Hedges will be reversed against OCI at the start of the
Stress Test. The carrying value of derivative instruments and related hedged
items (less unamortized amounts that,
prior to the adoption of FAS 133, would
have been amortized) that were designated Fair Value Hedges will be reversed as an increase or decrease in Re-

tained Earnings at the start of the Stress
Test.
c. Recorded amounts in OCI that correspond to derivative transactions terminated prior to the start of the Stress
Test will be amortized in a manner that
is consistent with the amortization of
other, deferred amounts associated with
the hedged instrument.
d. Any treatments in section 3.10.3.6.2[a]1.
of this Appendix, are not applied to instruments that are modeled under AMT
(see section 3.9, Alternative Modeling
Treatments, of this Appendix).
2. Low Income Housing Tax Credit Investments.
Low income housing tax credit investments at the beginning of the Stress Test
are converted to cash on a straight line
basis over the first six months of the
Stress Period.
3. Other Assets. The following other assets at
the beginning of the Stress Test are converted to cash as follows:
a. Clearing accounts and other miscellaneous receivables (e.g., fees receivable,
accounts receivable, and other miscellaneous assets) in the first month of the
Stress Test.
b. Earning assets (see section 3.9, Alternative Modeling Treatments, of this Appendix)
c. Items not covered by a. and b. of this
section on a straight-line basis over the
first five-years of the Stress Test.
4. Real Estate Owned (REO). Real estate
owned at the beginning of the Stress
Test is converted to cash on a straightline basis over the first six months of the
Stress Test.
5. Fixed Assets. 25 percent of fixed assets
(net of accumulated depreciation) as of the
beginning of the Stress Test remain constant
over the Stress Test. The remaining 75 percent is converted to cash on a straight line
basis over the ten-year Stress Period. Depreciation is included in the base on which operating expenses are calculated for each month
during the Stress Period.
6. Principal and Interest Payable. Principal
and interest payable to an Enterprise’s
mortgage security investors at the beginning of the Stress Test are paid during
the first two months of the Stress Test
(one-half in month one and one-half in
month two).
7. Other Liabilities. The following liabilities
at the beginning of the Stress Test are
paid in the first month of the Stress
Test, reducing cash:
a. Escrow deposits
b. Other miscellaneous liabilities
8. Commitments. No gains or losses are recorded when commitments are added to
the Enterprise’s sold portfolio. See section 3.2.1, of this Appendix.
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9. Fully-Hedged Foreign Currency-Denominated
Liabilities. Amounts that relate to currency swaps and foreign currency-denominated liabilities will be treated as
follows:
a. Recorded balances that correspond to
converted foreign currency-denominated
liabilities will be amortized in a manner
that is consistent with scheduled pay leg
exchanges of notional amounts as set
forth in corresponding currency swaps.
The unamortized premiums, discounts
and/or fees that are associated with these
liabilities will be amortized as described
in section 3.8, of this Appendix, as if they
were associated with the pay legs of the
corresponding currency swap. Any differences will be reflected as an increase
or decrease in Retained Earnings.
b. Interest payable amounts associated
with currency swaps will be settled in a
manner that is consistent with the contractual terms for these instruments.
c. Receivable amounts associated with currency swaps and interest payable
amounts associated with foreign currency-denominated debt will be reversed
against Retained Earnings.
d. The adjustments in a., b. and c., of this
section, will take place at the start of
the Stress Test. These treatments are
not applied to instruments that are modeled under AMT (see section 3.9, Alternative Modeling Treatments, of this Appendix) or foreign currency-denominated
instruments that are not fully hedged.
3.10.3.6.3

Other Accounting Principles

The following additional accounting principles apply to the pro forma balance sheets
and income statements:
1. All investment securities are treated as
held to maturity. As such, they are recorded as assets at amortized cost, not at
fair value.
2. All non-securitized mortgage loans will be
classified as ‘‘held-to-maturity’’ and will
be accounted for on an amortized cost
basis.
3. Effective control over the collateral for
collateral financings is with the party
that originally delivered such collateral.
4. Enterprise Real Estate Investment Trust
(REIT) subsidiaries are consolidated.
Specifically, REIT assets are treated as
Enterprise assets. Preferred stock of the
REIT is reflected as Enterprise debt.
Dividends paid on the preferred stock are
reported as interest expense.
5. Treasury stock is reflected as a reduction
in retained earnings.
3.10.4

Operations, Taxes, and Accounting
Outputs

For each month of the Stress Period, the
Stress Test produces a pro forma balance

sheet and income statement. The Operations,
Taxes and Accounting component outputs
121 monthly and 11 annual balance sheets, 120
monthly and 10 annual income statements,
and 120 monthly and 10 annual cash flow
statements, including part-year statements
for the first and last calendar years of the
Stress Test when necessary. These pro forma
financial statements are the inputs for calculation of the risk-based capital requirement (see section 3.12, Calculation of the
Risk-Based Capital Requirement, of this Appendix).
3.11

Treatment of New Enterprise Activities

3.11.1

New Enterprise Activities Overview

[a] Given rapid innovation in the financial
services industry, OFHEO anticipates the
Enterprises will become involved with new
mortgage products, investments, debt and
derivative instruments, and business activities, which must be accommodated in the
Stress Test in order to capture all of the risk
in the Enterprises’ businesses. New accounting entries resulting from these innovations
and changes in accounting must also be accommodated. The regulation is sufficiently
flexible and complete to address new Enterprise activities as they emerge, using the
procedures outlined in this section. However,
OFHEO will monitor the Enterprises’ activities and, when appropriate, propose amendments to this regulation addressing the
treatment of new instruments, activities, or
accounting treatments.
[b] For the purpose of this section of the
Appendix, the term New Activity means any
type of asset, liability, off-balance-sheet
item, accounting entry, or activity to which
a Stress Test treatment has not previously
been applied. In addition, the Director has
the discretion to treat as a New Activity: (1)
any activity or instrument with characteristics or unusual features that create risks or
hedges for the Enterprise that are not reflected adequately in the specified treatments for similar activities or instruments;
and (2) any activity or instrument for which
the specified treatment no longer adequately
reflects the risk/benefit to the Enterprise, either because of increased volume or because
new information concerning those risks/
hedges has become available.
3.11.2

New Enterprise Activities Inputs

[a] Complete data and full explanations of
the operation of the New Activity sufficient
to understand the risk profile of the New Activity must be provided by the Enterprise.
The Enterprises are required to notify
OFHEO, pursuant to § 1750.12(c), of proposals
related to New Activities as soon as possible,
but in any event no later than five calendar
days after the date on which the transaction
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closes or is settled. The Enterprises are encouraged to suggest an appropriate capital
treatment that will fully capture the credit
and interest rate risk in the New Activity.
Information on New Activities must also be
submitted and appropriately identified as
such in the RBC Report.
[b] The Stress Test will not give an Enterprise the capital benefit associated with a
New Activity where OFHEO determines that
the impact of that activity on the risk-based
capital level of the Enterprise is not commensurate with the economic benefit to the
Enterprise.
3.11.3

New Enterprise Activities Procedures

[a] OFHEO will analyze the risk characteristics and determine whether an existing approach specified in the Appendix appropriately captures the risk of the New Activity or whether some combination or adaptation of existing approaches specified in the
Appendix is appropriate. For example, the
Stress Test might employ its mortgage performance components and adapt its cash
flow components to simulate accurately the
loss mitigating effects and counterparty
credit risk of credit derivatives.
[b] Where there is no reasonable approach
using existing combinations or adaptations
of treatments specified in this Appendix that
could be applied within the timeframe for
computing a quarterly capital calculation,
the Stress Test will employ an appropriately
conservative treatment, consistent with
OFHEO’s role as a safety and soundness regulator. Such treatment may include an alternative modeling treatment specified in
section 3.9, Alternative Modeling Treatments, of this Appendix, or some other conservative treatment that OFHEO deems
more appropriate.
[c] OFHEO will provide the Enterprise with
its estimate of the capital treatment as soon
as possible after receiving notice of the New
Activity. In any event, the Enterprise will be
notified of the capital treatment in accordance with the notice of proposed capital classification provided for in § 1777.21 of this
chapter.
[d] After a treatment has been incorporated into a final capital classification,
OFHEO will provide notice of such treatment
to the public, including the other Enterprise.
OFHEO will consider any comments it receives from the public regarding the treatment during subsequent quarters. OFHEO
may change the treatment as a result of
such input or otherwise, if OFHEO determines that the risks of the New Activity are
not appropriately reflected in a treatment
previously adopted.

3.11.4

New Enterprise Activities Outputs

The Stress Test will generate a set of cash
and/or accounting flows reflecting the treatment applied to the New Activity.
3.12

Calculation of the Risk-Based Capital
Requirement

3.12.1

Risk-Based Capital Requirement
Overview

The risk-based capital requirement is the
sum of (1) the minimum amount of total capital that an Enterprise must hold at the
start of the Stress Test in order to maintain
positive total capital throughout the tenyear Stress Period, for all financial instruments explicitly modeled in the Stress Test
(Stress Test capital subtotal) and (2) certain
additional amounts relating to off-balancesheet items addressed in section 3.9, Alternative Modeling Treatments, of this Appendix, and (3) 30 percent of that sum for management and operations risk. The Stress
Test capital subtotal is determined based on
monthly total capital figures from the pro
forma financial statements, the additional
amounts related to off-balance-sheet items,
and Enterprise short term borrowing and investment rates.
3.12.2

Risk-Based Capital Requirement
Inputs

[a] Inputs to the capital calculation are
outputs from section 3.3, Interest Rates, section 3.9, Alternative Modeling Treatments,
and section 3.10, Operations, Taxes, and Accounting, of this Appendix.
[b] For each month of the Stress Test, the
following inputs are from, or used in the creation of, pro forma financial statements projected in section 3.10, Operations, Taxes, and
Accounting, of this Appendix:
1. Total capital
a. The par or stated value of outstanding
common stock,
b. The par or stated value of outstanding
perpetual,
noncumulative
preferred
stock,
c. Paid-in capital,
d. retained earnings, and
e. allowance for losses on retained and sold
mortgages less specific losses calculated
in accordance with FAS 114,
2. Provision for income taxes (income tax expense),
3. Valuation adjustment that reduces benefits recorded from net operating losses
when no net operating loss tax
carrybacks are available, and
4. An Enterprise’s cash position prior to the
decision to issue new debt or purchase
new investments to balance the balance
sheet (see section 3.10.3.1, New Debt and
Investments, of this Appendix).
[c] For present-value calculations, the
Stress Test uses the six-month Enterprise
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Cost of Funds or the six-month CMT yield as
described in section 3.3, Interest Rates, of
this Appendix.
[d] The amount for off-balance-sheet items
that are not explicitly modeled is obtained
from section 3.9.3.1, Off-Balance Sheet Items,
of this Appendix.
3.12.3

Risk-Based Capital Requirement
Procedures

[a] The following eight steps are used to
determine the Stress Test capital subtotal
and the risk-based capital requirement for
an Enterprise:
1. Determine the effective tax rate in each
month. If the provision for income taxes
is positive (reflecting taxes owed) or negative (reflecting tax refunds to be received), then the effective tax rate is 30
percent. If the provision for income taxes

is zero after applying any valuation adjustments (see section 3.10.3.6, Accounting, of this Appendix), then the effective
tax rate applied in step 3. of this section
is zero.
2. Determine whether an Enterprise is an investor or a borrower in each month of
the Stress Period. In months where an
Enterprise has outstanding six-month
discount notes that were issued during
the stress test, then the Enterprise is a
borrower. Otherwise, the Enterprise is an
investor.
3. Determine the appropriate monthly discount factor for each month of the Stress
Period:
a. In months where an Enterprise is an investor, the monthly discount factor is
based on the yield of short-term assets:

 (1 − Effective Tax Rate) × 6-month CMT yield 
Monthly Discount Factor = 1+

2



1/ 6

b. In months where an Enterprise is a borrower, the monthly discount factor is

based on the cost of the Enterprise’s
short-term debt:

1/ 6

 
 6-month Enterprise Cost of Funds   
1+ (1 − Effective Tax Rate) × 
  
2

Monthly Discount Factor =  
1 − [(1 − Effective Tax Rate) × 0.00025]







4. Compute the appropriate cumulative discount for each month of the Stress Period. The cumulative discount factor for
a given month is the monthly discount
factor for that month multiplied by the
cumulative discount factor for the preceding month. (The cumulative discount
factor for the first month of the Stress
Period is the monthly discount factor for
that month.) Thus, the cumulative discount factor for any month incorporates
all of the previous monthly discount factors.
5. Discount total capital for each month of
the Stress Period to the start of the
Stress Period for both interest rate scenarios. Divide the total capital for a
given month by the cumulative discount
factor for that month.
6. Identify the Stress Test capital subtotal,
which is the lowest discounted total cap-

ital amount from among the 240 monthly
discounted total capital amounts.
7. From the Stress Test capital subtotal,
subtract the capital required for off-balance sheet items not explicitly modeled
in the Stress Test, as calculated in section 3.9.3.1, Off-Balance Sheet Items, of
this Appendix. Then subtract the resulting difference from the Enterprise’s total
capital at the start of the Stress Period.
The resulting number is the amount of
total capital that an Enterprise must
hold at the start of the Stress Test in
order to maintain positive total capital
throughout the ten-year Stress Period.
8. Multiply the minimum total capital
amount by 1.3 for management and operations risk.
3.12.4

Risk-Based Capital Requirement
Output

The output of the calculations in this section is the risk-based capital requirement for
an Enterprise at the start date of the Stress
Test.
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0.00025 is the factor that incorporates the
issuance and administrative costs for an
Enterprise’s new discount notes.

ER13SE01.125</MATH>

Where:
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GLOSSARY

This glossary is intended to define terms in
the Regulatory Appendix that are used in a
computationally specific sense that require a
precise quantitative definition.
A
Accounting Flows: one or more series of
numbers tracking various components of the
accounting computations over time, analogous to ‘‘Cash Flows.’’
Age: of a Mortgage Loan, for computational purpose: the number of scheduled payment dates that have occurred prior to the
time at which the Age is determined. The
Age of a newly originated Mortgage is zero
prior to its first payment date.
Amortization Expense: used in the accounting sense of the monthly allocation of a onetime amount (positive or negative) over
time, not to describe amortization of principal in a mortgage.
Amortization Schedule: for a Mortgage Loan,
a series of numbers specifying the (1) principal and (2) interest components of each
Mortgage Payment, and (3) the Unpaid Principal Balance after each such payment is
made.
Allocated Interest: in certain accounting
calculations, the amount of interest deemed
to be received on a certain date according to
an allocation formula, whether or not equal
to the amount actually received on that date
(see, e.g., section 3.6.3.8.3, Whole Loan Accounting Flows Procedures, of this Appendix).
Aggregate Limit: see section 3.6.3.6.4.1, Mortgage Credit Enhancement Overview, of this
Appendix.
B
Balance Limit: see section 3.6.3.6.4.1, Mortgage Credit Enhancement Overview, of this
Appendix.
Balloon Payment: the final payment of a
Balloon Loan, the principal component of
which is the entire Unpaid Principal Balance
of said loan at the time the Balloon Payment
is contractually due.
Balloon Loan: a Mortgage Loan that matures before the Unpaid Principal Balance is
fully amortized to zero, thus requiring a
large final Balloon Payment.
Balloon Date: the maturity date of a Balloon Loan.
Benchmark: used as an adjective to refer to
the economic environment (including interest rates, house prices, and vacancy and
rental rates) that prevailed in the region and
time period of the Benchmark Loss Experience.
Benchmark Census Division: the Census Division, designated by OFHEO, that is used to
determine house prices and vacancy and
rental rates of the Stress Period.

Benchmark Loss Experience (BLE): the rates
of default and loss severity of loans in the
state/year combination (containing at least
two consecutive origination years and contiguous areas with a total population equal
to or greater than five percent of the population of the United States) with the highest
loss rate.
Burnout: in describing Mortgage Prepayments, the reduced rates of Prepayment observed with Mortgage Loans that were not
prepaid during earlier periods when it would
have been advantageous to do so.
C
Cash Flow Hedges: cash flow hedges as defined by FAS 133.
Census Division: any one of the nine geographic areas of the United States so designated by the Bureau of the Census. The
OFHEO House Price Index determined at the
Census Division level is used in the Stress
Test.
Claim Amount: the amount of Credit Enhancement that an Enterprise is eligible to
receive as a reimbursement on mortgage
loan losses, which is often but not always
equal to the total amount of the loss.
Commitment Loan Groups: hypothetical
groups of Mortgage Loans assumed to be
originated during the months immediately
after the start of the Stress Test pursuant to
Commitments made but not yet fulfilled by
the Enterprises prior to the start of the
Stress Test to purchase or securitize loans.
Contract: a Mortgage Credit Enhancement
contract covering a distinct set of loans with
a distinct set of contractual terms.
Constant Maturity Treasury (CMT) Rate: see
table 3–18, Interest Rate and Index Inputs.
Counterparty Type: classification used to
specify the appropriate Haircut level in section 3.5, Counterparty Defaults, of this Appendix.
Credit Enhancement: for the GSEs, agreements with lenders or third-parties put in
place to reduce or limit mortgage credit (default) losses for an individual loan. See section 3.1.2.1.1, Loan Group Inputs, of this Appendix.
D
Debt Service Coverage Ratio: see section
3.6.3.5.3.1, Explanatory Variables, of this Appendix.
Default: for purposes of computing rates of
mortgage default and losses, see the specific
process specified in section 3.6.1, Whole Loan
Cash Flows Overview, of this Appendix.
Defaulting Fraction: in any month, for any
group of loans, the proportion of loans newly
defaulted in that month expressed as a fraction of the initial loans (by number or by balance, depending on how Prepayment and Default Rates are measured) in the loan group;
see, e.g., section 3.6.3.4.3.2, Prepayment and
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Default Rates and Performance Fractions, of
this Appendix.
Defaulted UPB: the Unpaid Principal Balance (UPB) of a loan in the month that it
Defaults.
Deferred Balances: see section 3.6.3.8.1,
Whole Loan Accounting Flows Overview, of
this Appendix.
Derivative Mortgage Security: generally refers to securities that receive cash flow with
significantly different characteristics than
the aggregate cash flow from the underlying
mortgage loans, such as Interest-Only or
Principal-Only Stripped MBSs or REMIC Residual Interests. See section 3.7.1, MortgageRelated Securities Overview, of this Appendix.
Deposit Limit: see section 3.6.3.6.4.1, Mortgage Credit Enhancement Overview, of this
Appendix.
Distinct Credit Combination (DCC): see section 3.6.3.6.4.1, Mortgage Credit Enhancement Overview, of this Appendix.
E
Enterprise Cost of Funds: Cost of funds used
in computing the cost of new debt for the
Enterprises during the Stress Test, as specified in section 3.3.3.[a]3.c., of this Appendix.
Enterprise
Loss
Position:
see
section
3.6.3.6.4.1, Mortgage Credit Enhancement
Overview, of this Appendix.
F
Fair Value Hedges: fair value hedges as described in FAS 133.
Float Income: the earnings on the investment of loan principal and interest payments
(net of the Servicing Fee and Guarantee Fee)
from the time these payments are received
from the servicer until they are remitted to
security holders. See section 3.6.1, Whole
Loan Cash Flows Overview, of this Appendix.
G
Gross Loss Severity: Loss Severity including
the excess, if any, of Defaulted UPB over
gross sale price of an REO property, fees, expenses and certain unpaid interest amounts,
before giving effect to Credit Enhancement
or any other amounts received on account of
a defaulted loan (all such amounts expressed
as a fraction of Defaulted UPB); see section
3.6.3.6.2, Single Family Gross Loss Severity,
and section 3.6.3.6.3, Multifamily Gross Loss
Severity, of this Appendix.
Guarantee Fee: the amount received by an
Enterprise as payment for guaranteeing a
mortgage loan; see, e.g., section 3.6.3.2, Payment Allocation Conventions, of this Appendix.
H
Haircut: the amount by which payments
from a counterparty are reduced to account

for a given probability of counterparty failure.
I
Initial: used as an adjective to specify conditions at the start of the Stress Test, except
in defined terms; see also Time Zero.
Initial Rate Period: for an Adjustable Rate
Mortgage, the number of months before the
mortgage interest rate changes for the first
time. Also known as ‘‘teaser period.’’
Interest-only Period: for interest-only loans,
the period of time for which the monthly
payment covers only the interest due. (During the interest-only period, the UPB of the
loan stays constant until maturity or a
changeover date. For loans that mature, a
Balloon Payment in the amount of the UPB
is due at maturity. In other cases, the loan
payment is recast at the changeover date
and the loan begins to amortize over its remaining term.) See section 3.6.3.3.1, Mortgage
Amortization Schedule Overview, of this Appendix.
Interest Rates: the Constant Maturity
Treasury yields and other interest rates and
indexes used in the Stress Test.
Investor-owned: a property that is not
owner-occupied.
L
Loan Limit: used to describe a type of Credit Enhancement; see section 3.6.3.6.4.1, Mortgage Credit Enhancement Overview, of this
Appendix.
Loan Group: a group of one or more mortgage loans with similar characteristics, that
are treated identically for computational
purposes in the Risk-Based Capital calculations.
Loss Severity: the amount of a mortgage
loss divided by the Defaulted UPB.
Loss Sharing Arrangements (LSA): see section 3.6.3.6.4.1, Mortgage Credit Enhancement Overview, of this Appendix.
M
Maximum Haircut: as defined in section 3.5,
Counterparty Defaults, of this Appendix.
Modified Pool Insurance: a form of Single
Family Mortgage Credit Enhancement described in section 3.6.3.6.4.1, Mortgage Credit
Enhancement Overview, of this Appendix.
Mortgage Insurance (Primary Mortgage Insurance): a type of credit enhancement that
pays claims up to a given limit on each loan.
See section 3.6.3.6.4.1, Mortgage Credit Enhancement Overview, of this Appendix.
Mortgage Related Security: a collective reference for (1) securities directly backed by
mortgage loans, such as Single Class MBSs,
Multi-Class MBSs (REMICs or Collaterilized
Mortgage Obligations (CMOs)); (2) Derivative
Mortgage-Backed Securities (certain multiclass and strip securities) issued by Fannie
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Mae, Freddie Mac, and Ginnie Mae; (3) Mortgage Revenue Bonds issued by State and
local governments and their instrumentalities; or (4) single class and Derivative Mortgage-Backed Securities issued by private entities. See section 3.1.2.2, Mortgage-Related
Securities Inputs, of this Appendix.
N
Negative Amortization: as defined in section
3.6.3.2.1, Allocation of Mortgage Interest, of
this Appendix.
Net Loss Severity: Gross Loss Severity reduced by Credit Enhancements and any
other amounts received on account of a defaulted loan (all such amounts expressed as a
fraction of Defaulted UPB).
Net Yield Rate: the Mortgage Interest Rate
minus the Servicing Fee Rate.
New Activity: as defined in section 3.11,
Treatment of New Enterprise Activities, of
this Appendix.
Notional Amount: the amount analogous to
a principal balance which is used to calculate interest payments in certain swap
transactions or derivative securities.
O
Original: used as an adjective to specify
values in effect at Loan Origination.
Origination: for a Mortgage Loan with
monthly payments, the date one month prior
to the first contractual payment date.
Owner-Occupied: a property, or a Mortgage
Loan backed by a property, that is a single
family residence which is the primary residence of the owner.
P
Pass-Through Rate: the Mortgage Interest
Rate minus the Servicing Fee and the Guarantee Fee.
Performing Fraction: in any month, for any
group of loans, the proportion of loans that
have not either prepaid or defaulted in that
month or any prior month, expressed as a
fraction of the loans at the start of the
Stress Test (by number or by balance, depending on how Prepayment and Default
rates are measured) in a loan group; see e.g.,
section 3.6.3.4.3.2, Prepayment and Default
Rates and Performance Fractions, of this
Appendix.
Prepaying Fraction: in any month, for any
group of loans, the proportion of loans that
prepay in full in that month expressed as a
fraction of the loans at the start of the
Stress Test (by number or by balance, depending on how Prepayment and Default
rates are measured) in the loan group; see
e.g., section 3.6.3.4.3.2, Prepayment and Default Rates and Performance Fractions, of
this Appendix.
Prepayment: the prepayment in full of a
loan before its contractual maturity date

Prepayment Interest Shortfall: as defined in
section 3.6.3.1, Timing Conventions, of this
Appendix.
R
Risk-Based Capital (RBC) Report: The form
in which Enterprise data is to be submitted
for purposes of calculating the risk-based
capital requirement, as described in section
3.1, Data, of this Appendix.
Relative Spread: as defined in section
3.6.3.4.3.1, Single Family Default and Prepayment Explanatory Variables, of this Appendix.
Retained Loans: as described in section
3.6.1, Whole Loan Cash Flows Overview, of
this Appendix.
S
Scheduled Principal: the amount of principal reduction that occurs in a given month
according to the Amortization Schedule of a
mortgage loan; see section 3.6.3.3, Mortgage
Amortization Schedule, of this Appendix.
Servicing Fee: portion of mortgage interest
payment retained by servicer.
Sold Loans: as described in section 3.6.1,
Whole Loan Cash Flows Overview, of this Appendix.
Spread Accounts: a form of Credit Enhancement; section 3.6.3.6.4, Mortgage Credit Enhancement, of this Appendix.
Stress Period: the 10-year period covered by
the Stress Test simulation.
Stress Test: the calculation, which applies
specified economic assumptions to Enterprise portfolios, described in this Appendix.
Strike Rate: the interest rate above/below
which interest is received for caps/floors.
Subordination Agreements: a form of Credit
Enhancement in which the cash flows allocable to a portion of a mortgage pool are
used to cover losses on loans allocable to another portion of the mortgage pool; see section 3.6.3.6.4, Mortgage Credit Enhancement,
of this Appendix.
T
Time Zero: used to designate the conditions
in effect at the start of the Stress Test, as
defined in section 3.6.3.1, Timing Conventions, of this Appendix.
U
Unpaid Principal Balance (UPB): the Unpaid
Principal Balance of a loan or loan group
based solely on its Amortization Schedule,
without giving effect to any missed or otherwise unscheduled payments.
W
Whole Loan: a mortgage loan.
[66 FR 47806, Sept. 13, 2001, as amended at 67
FR 11861, Mar. 15, 2002; 67 FR 66535, Nov. 1,
2002]
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APPENDIX B TO SUBPART B OF PART 1750
[RESERVED]

PART 1770—EXECUTIVE
COMPENSATION
Sec.
1770.1
1770.2
1770.3
1770.4
1770.5

Authority and scope.
Purpose.
Definitions.
Submission requirements.
Compliance.

12
U.S.C.
1452(h)(2),
AUTHORITY:
1723a(d)(3)(B), 4501(6), 4502(3), 4502(7), 4513,
4514, 4517, 4518(a), 4631, 4632, 4636, 4641.
SOURCE: 66 FR 47554, Sept. 12, 2001, unless
otherwise noted.

§ 1770.1 Authority and scope.
(a) Authority. Title XIII of the Housing and Community Development Act
of 1992, Pub. L. No. 102–550, entitled the
Federal Housing Enterprises Financial
Safety and Soundness Act of 1992 (‘‘the
Act’’) (12 U.S.C. 4501 et seq.), established the Office of Federal Housing
Enterprise Oversight (‘‘OFHEO’’) as an
independent office within the Department of Housing and Urban Development. In general, OFHEO is the safety
and soundness regulator of two housing-related government sponsored enterprises: the Federal National Mortgage Association (‘‘Fannie Mae’’) and
the Federal Home Loan Mortgage Corporation (‘‘Freddie Mac’’) (collectively,
‘‘the Enterprises’’). The supervisory responsibilities of the Director of OFHEO
(the ‘‘Director’’) include oversight of
compensation provided by the Enterprises to their executive officers.
(b) Scope. The procedures set forth in
this part apply to OFHEO’s oversight
of executive compensation under the
following two statutory mandates:
(1) Prohibition of excessive compensation. The Act requires the Director to
prohibit an Enterprise from providing
compensation to any executive officer
that is not reasonable and comparable
with that paid by other similar businesses to executives doing similar
work, i.e., having similar duties and responsibilities. Businesses used for comparison purposes include publicly held
financial institutions or major financial services companies. (12 U.S.C.
4518(a)). To effectuate this compensation oversight responsibility, the Act

provides that the Director has full authority to take such actions as the Director determines are necessary. (12
U.S.C. 4513(8)). However, the Director
may not prescribe or set a specific
level or range of compensation for executive officers of the Enterprises. (12
U.S.C. 4518(b)).
(2) Prior approval of termination benefits. The Enterprises’ enabling statutes
(‘‘charter acts’’) similarly provide that
an Enterprise may not enter into any
agreement or contract to provide any
payment of money or other thing of
current or potential value in connection with the termination of employment of an executive officer unless the
agreement or contract is approved in
advance by the Director. The Director
may only approve termination benefits
that are comparable to benefits provided by other public or private entities involved in financial services and
housing interests to executives with
comparable duties and responsibilities.
Agreements or contracts that provide
for termination payments to executives that were entered into before October 28, 1992 are not retroactively subject to approval or disapproval by the
Director. However, a renegotiation,
amendment or change to such an
agreement or contract entered into on
or before October 28, 1992 shall be considered as entering into an agreement
or contract that is subject to approval
by the Director. (Section 309(d)(3)(B); 12
U.S.C. 1723a(d)(3)(B) of Fannie Mae’s
Charter Act; Section 303(h)(2); 12 U.S.C.
1452(h)(2) of Freddie Mac’s Corporation
Act)
§ 1770.2 Purpose.
In exercising responsibilities related
to executive compensation, the Director has established a structured process for the submission of relevant information by each Enterprise. This
part codifies those procedures and
clarifies the terms used therein in
order to facilitate and enhance the efficiency of OFHEO’s oversight.
§ 1770.3 Definitions.
The following definitions apply to
the terms used in this part:
(a) The Act is Title XIII of the Housing and Community Development Act
of 1992, Pub. L. No. 102–550, Oct. 28, 1992,

507

VerDate Dec<13>2002

05:41 Jan 20, 2003

Jkt 200039

PO 00000

Frm 00507

Fmt 8010

Sfmt 8010

Y:\SGML\200039T.XXX

200039T

§ 1770.4

12 CFR Ch. XVII (1–1–03 Edition)

106 Stat. 3672, 3941 through 4012 (1993),
12 U.S.C. 4501 et seq., separately entitled the ‘‘Federal Housing Enterprises
Financial Safety and Soundness Act of
1992.’’
(b) Affiliate means, except as provided
by the Director, any entity that controls, is controlled by, or is under common control with, an Enterprise.
(c) Charter acts mean the Federal National Mortgage Association Charter
Act and the Federal Home Loan Mortgage Corporation Act, which are codified at 12 U.S.C. 1716 through 1723i and
12 U.S.C. 1451 through 1459, respectively.
(d) Compensation means any payment
of money or the provision of any other
thing of current or potential value in
connection with employment. Compensation includes all direct and indirect payments of benefits, both cash
and non-cash, granted to or for the
benefit of any executive officer, including, but not limited to, payments and
benefits derived from an employment
contract compensation or benefit
agreement, fee arrangement, perquisite, stock option plan, post employment benefit or other compensatory arrangement.
(e) Director means the Director of
OFHEO or his or her designee.
(f) Enterprise means the Federal National Mortgage Association and the
Federal Home Loan Mortgage Corporation and, except as provided by the Director, any affiliate thereof.
(g)(1) Executive officer means, with respect to an Enterprise:
(i) The chairman of the board of directors, chief executive officer, chief financial officer, chief operating officer,
president, vice chairman, any executive vice president, and any individual
who performs functions similar to such
positions whether or not the individual
has an official title; and
(ii) Any senior vice president (SVP)
or other individual with similar responsibilities, without regard to title:
(A) Who is in charge of a principal
business unit, division or function, or
(B) Who reports directly to the Enterprise’s chairman of the board of directors, vice chairman, president or
chief operating officer.

(2) The Director shall inform the Enterprises of those officers covered by
this definition.
(h) OFHEO means the Office of Federal Housing Enterprise Oversight.
§ 1770.4

Submission requirements.

(a) Submission of information to
OFHEO. All information required to be
filed for purposes of this part is to be
provided in a timely fashion by each
Enterprise to OFHEO’s Associate Director of the Office of Policy Analysis
and Research, as specified in this section, or as designated by the Director.
(b) Categories of information relating to
prohibition of excessive compensation.
The following materials, unless otherwise specified, shall be provided by
each Enterprise to OFHEO for review
within one week after the specified action or event:
(1) Resolutions, including supporting
materials and related reports, from
meetings of the Enterprise’s committee responsible for compensation
when the committee takes any action
regarding a compensation matter that
under the committee’s authority is effective without further action by the
committee or the board of directors;
(2) Resolutions, including supporting
materials and related reports (not otherwise provided to OFHEO under paragraph (b)(1) of this section), from meetings of the board of directors relating
to executive compensation when the
board of directors takes any action regarding a compensation matter that is
effective without any further action by
the board of directors;
(3) Minutes, including supporting materials and related reports, when adopted by the committee responsible for
compensation and those portions of
minutes of the board of directors, including supporting materials and related reports, related to compensation
matters (except for materials previously provided under paragraphs
(b)(1) or (2) of this section);
(4) General benefit plans applicable
to executive officers when adopted or
amended;
(5) Any study conducted by or on behalf of an Enterprise with respect to
compensation of executive officers;
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(6) The Enterprise’s annual compensation report to Congress when submitted;
(7) A current organizational chart
when changes occur affecting the status of executive officers under this
part;
(8) Proxy statements when issued;
and,
(9) Such other information as deemed
appropriate by the Director, except
that submissions required under this
paragraph shall not include materials
related to the performance of specific
individuals.
(c) Timing of submissions related to
prior approval of termination benefits. All
relevant information, except as provided under § 1770.5(a), should be provided to OFHEO, unless already provided under paragraph (b) of this section:
(1) Before an Enterprise enters into
any agreement or contract with a new
or existing executive officer that includes termination benefits;
(2) Before an Enterprise makes any
extension or other amendment to such
an agreement or contract;
(3) Before an Enterprise takes any
other action to provide termination
benefits to a specific executive officer,
regardless of how effected; or
(4) When an Enterprise makes any
changes to the termination provisions
of any compensation or benefit program affecting multiple executive officers.
(d) Specific information required for calculation of termination benefits. For submissions under paragraph (c) of this
section, an Enterprise shall submit to
OFHEO the following materials:
(1) The details of the agreement or
program change, e.g., employment
agreements, termination agreements,
severance agreements, and portions of
minutes of the board of directors relating to executive compensation and
minutes and supporting materials of
the compensation Committee of the
board of directors;
(2) All information, data, assumptions and calculations for the potential
total dollar value or range of values of
the benefits provided, such as but not
limited to salary, bonus opportunity,
short-term incentives, long-term incentives, special incentives and pen-

sion provisions or related contract or
benefit terms; and
(3) Such other information deemed
appropriate by the Director, except
that information required to be submitted under paragraph (c) of this section or under this paragraph shall not
include information on benefit plans of
general applicability.
§ 1770.5 Compliance.
(a) An employment agreement or
contract subject to the Director’s prior
approval, as set forth in § 1770.1(b)(2),
may be entered into prior to that approval, provided that such agreement or
contract specifically provides that termination benefits under the agreement
or contract shall not be effective and
no payments shall be made thereunder
unless and until approved by OFHEO.
Such notice should make clear that alteration of benefit plans subsequent to
OFHEO approval under this section,
that affect final termination benefits
of an executive officer, requires review
at the time of the individual’s termination from the Enterprise and prior to
the payment of any benefits.
(b) Failure by an Enterprise to comply with the requirements this regulation may warrant remedial action by
OFHEO. Such action may be taken in
the form determined appropriate by
the Director and may be taken separately from, in conjunction with, or in
addition to any other corrective or remedial action, including an enforcement action to require an individual to
make restitution to or reimbursement
to the Enterprise of excessive compensation or inappropriately paid termination benefits.

PART 1773—FLOOD INSURANCE
Sec.
1773.1
1773.2
1773.3

Authority and scope.
Requirements.
Civil money penalties.

AUTHORITY: 12 U.S.C. 4521(a)(4), 4513,
4536(a); 42 U.S.C. 4001 note; 28 U.S.C. 2461
note; 42 U.S.C. 4012a(f)(3), (4), (8), (9), (10).
SOURCE: 66 FR 65101, Dec. 18, 2001, unless
otherwise noted.

§ 1773.1 Authority and scope.
(a) Authority. The National Flood Insurance Act of 1968, title XII of Public
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Law 90–448, Aug. 1, 1968, 42 U.S.C. 4002 et
seq., and the Flood Disaster Protection
Act of 1973, 42 U.S.C. 4002 et seq., as
amended by the National Flood Insurance Reform Act of 1994 (‘‘NFIRA’’),
Public Law 103–325, Sept. 23, 1994, 42
U.S.C. 4001–4129, together create the
National Flood Insurance Program
(‘‘NFIP’’) which established specific requirements applicable to the Enterprises. NFIRA designates OFHEO as
the Federal agency responsible for determining compliance by the Enterprises with these statutes and with reporting to Congress biannually for six
years on the Enterprises’ compliance.
OFHEO has the authority to issue any
regulations necessary to carry out the
applicable
provisions
of
NFIRA.
OFHEO is also charged with enforcing
the requirements of NFIRA as to the
Enterprises and provides for the assessment of civil money penalties for violations of the procedures established by
the Enterprises pursuant to the law or
implementing regulations.
(b) Scope. This part sets forth the responsibilities of the Enterprises under
NFIRA and the procedures to be used
in any proceeding to assess civil money
penalties against an Enterprise under
NFIRA.
§ 1773.2 Requirements.
(a) Procedures. Each Enterprise shall
implement procedures reasonably designed to ensure for any loan that is secured by improved real estate or a mobile home located in an area that has
been identified, at the time of the
origination of the loan or at any time
during the term of the loan, by the Director of the Federal Emergency Management Agency as an area having special flood hazards and in which flood
insurance is available under the NFIP,
and purchased by such entity, the
building or mobile home and any personal property securing the loan is covered for the term of the loan by flood
insurance in an amount at least equal
to the lesser of the outstanding principal balance of the loan or the maximum limit of coverage made available
with respect to the particular type of
property under the NFIP.
(b) Applicability. (1) Paragraph (a) of
this section shall apply only with respect to any loan made, increased, ex-

tended, or renewed after September 22,
1995.
(2) Paragraph (a) of this section shall
not apply to any loan having an original outstanding balance of $5,000 or less
and a repayment term of one year or
less.
§ 1773.3

Civil money penalties.

(a) In general. If an Enterprise is determined by the Director of OFHEO to
have engaged in a pattern or practice
of purchasing loans in violation of the
procedures established pursuant to the
NFIA, as amended, or to § 1773.2, the Director may assess civil money penalties against such Enterprise in such
amount or amounts as deemed to be
appropriate under paragraph (c) of this
section.
(b) Notice and hearing. A civil money
penalty under this section may be assessed only after notice and an opportunity for a hearing on the record has
been provided under 12 CFR part 1780.
(c) Amount. A civil money penalty
under this section may not exceed $385
for each violation. The total amount of
penalties assessed under this section
against an Enterprise during any calendar year may not exceed $110,000.
(d) Deposit of penalties. Any penalties
collected under this section shall be
paid into the National Flood Mitigation Fund in accordance with 42 U.S.C.
4104d.
(e) Additional penalties. Any penalty
under this section shall be in addition
to, and shall not preclude, any civil
remedy or criminal penalty otherwise
available.
(f) Statute of limitations. No civil
money penalty may be imposed under
this section after the expiration of the
four-year period beginning on the date
of the occurrence of the violation for
which the penalty is authorized under
this section.

PART 1777—PROMPT CORRECTIVE
ACTION
Sec.
1777.1 Authority, purpose, scope, and implementation dates.
1777.2 Preservation of other authority.
1777.3 Definitions.
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Subpart A—Prompt Supervisory Response
1777.10 Developments
prompting
visory response.
1777.11 Supervisory response.
1777.12 Other supervisory action.

super-

Subpart B—Capital Classifications and
Orders Under Section 1366 of the 1992 Act
1777.20 Capital classifications.
1777.21 Notice of capital category, and adjustments.
1777.22 Limitation on capital distributions.
1777.23 Capital restoration plans.
1777.24 Notice of intent to issue an order.
1777.25 Response to notice.
1777.26 Final notice of order.
1777.27 Exhaustion and review.
1777.28 Appointment of conservator for a
significantly undercapitalized or critically undercapitalized Enterprise.
AUTHORITY: 12 U.S.C. 1452(b)(2), 1456(c),
1718(c)(2), 1723a(k), 4513(a), 4513(b), 4514, 4517,
4611–4619, 4622, 4623, 4631, 4635.
SOURCE: 67 FR 3598, Jan. 25, 2002, unless
otherwise noted.

§ 1777.1 Authority, purpose, scope, and
implementation dates.
(a) Authority. This part is issued by
the Office of Federal Housing Enterprise Oversight (OFHEO) pursuant to
sections 1313, 1371, 1372, and 1376 of the
Federal Housing Enterprises Financial
Safety and Soundness Act (1992 Act) (12
U.S.C. 4513, 4631, 4632, and 4636). These
provisions broadly authorize OFHEO to
take such actions as are deemed appropriate by the Director of OFHEO to ensure that the Federal National Mortgage Association and the Federal Home
Loan Mortgage Corporation (collectively, the Enterprises) maintain adequate capital and operate in a safe and
sound manner.
(b) Authority, purpose and scope of subpart A. In addition to the authority set
forth in paragraph (a) of this section,
subpart A of this part is also issued
pursuant to section 1314 of the 1992 Act
(12 U.S.C. 4514), section 307(c) of the
Federal Home Loan Mortgage Corporation Act (12 U.S.C. 1456(c)), and section
309(k) of the Federal National Mortgage Association Charter Act (12 U.S.C.
1723a(k)), requiring each Enterprise to
submit such reports to OFHEO as the
Director of OFHEO determines, in his
or her judgment, are necessary to carry
out the purposes of the 1992 Act. Subpart A of this part is also issued in reli-

ance on section 1317 of the 1992 Act (12
U.S.C. 4517) authorizing OFHEO to conduct examinations of the Enterprises.
The purpose of subpart A of this part is
to set forth a framework of early intervention supervisory measures, other
than formal enforcement actions, that
OFHEO may take to address emerging
developments that merit supervisory
review to ensure they do not pose a
current or future threat to the safety
and soundness of an Enterprise.
OFHEO’s initiation of procedures under
subpart A does not necessarily indicate
that any unsound condition exists. The
supervisory responses enumerated in
§ 1777.11 do not constitute orders under
the 1992 Act for purposes of sections
1371 and 1376 thereof (12 U.S.C. 4631 and
4636).
(c) Authority, purpose, and scope of
subpart B. In addition to the authority
set forth in paragraph (a) of this section, subpart B of this part is also
issued pursuant to subtitle B of the
1992 Act (12 U.S.C. 4611 through 4623),
section 303(b)(2) of the Federal Home
Loan Mortgage Corporation Act (12
U.S.C. 1452(b)(2)), and section 303(c)(2)
of the Federal National Mortgage Association
Charter
Act
(12
U.S.C.
1718(c)(2)). These provisions authorize
OFHEO to administer certain capital
requirements for the Enterprises, to
classify the capital of the Enterprises
based on capital levels specified in the
1992 Act, and, in appropriate circumstances, to exercise discretion to
reclassify an Enterprise into a lower
capital category. Under these provisions, there are also automatic consequences for an Enterprise that is not
classified as adequately capitalized, as
well as discretionary authority for
OFHEO to require an Enterprise to
take remedial actions. Subpart B implements the provisions of sections 1364
through 1368, 1369(b) through (e), 1369C,
and 1369D of the 1992 Act as they apply
to the Enterprises (12 U.S.C. 4614
through 4618, 4619(b) through (e), 4622
and 4623). The principal purposes of
subpart B are to identify the capital
measures and capital levels that
OFHEO uses in determining the capital
classification of an Enterprise; to set
out the procedures OFHEO uses in determining such capital classifications;
to establish procedures for submission
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and review of capital restoration plans
of an Enterprise that is not classified
as adequately capitalized; and to establish procedures under which OFHEO
issues orders pursuant to section
1366(b)(1) through (4) of the 1992 Act (12
U.S.C. 4616(b)(1) through (4)).
(d) Effective dates of capital classifications. Section 1364 of the 1992 Act (12
U.S.C. 4614(d)) directs OFHEO to determine capital classifications for the Enterprises by reference to two capital
standards, consisting of the minimum
or critical capital level on the one
hand, and the risk-based capital level
on the other. Section 1364(d) of the 1992
Act (12 U.S.C. 4614(d)) excludes consideration of whether the Enterprises
meet the risk-based capital level in determining capital classifications or reclassifications under 1364, until one
year after the effective date of
OFHEO’s
regulation
implementing
OFHEO’s risk-based capital test (issued
under section 1361(e) of the 1992 Act (12
U.S.C. 4611(e)), until such time, section
1364(d) provides that an Enterprise is to
be classified as adequately capitalized
so long as it meets the minimum capital level. Subpart B contains a currently effective set of capital classifications omitting consideration of the
risk-based capital level, as well as another set of capital classifications
which will take effect, and displace the
current set of capital classifications,
on September 13, 2002 that is, one year
after the effective date of OFHEO’s
risk-based capital rule published at 66
FR 47730, September 13, 2001.
§ 1777.2
ity.

Preservation of other author-

(a) Supervisory standards. Notwithstanding the existence of procedures in
§ 1777.10 for the Director of OFHEO to
designate certain developments for supervisory response under subpart A of
this part, nothing in this part in any
way limits the authority of OFHEO
otherwise to take such actions with respect to any issue as is deemed appropriate by the Director of OFHEO to ensure that the Enterprises maintain
adequate capital, operate in a safe and
sound manner, and comply with the
1992 Act and regulations, orders, and
agreements thereunder.

(b) Capital floor. Classification of an
Enterprise as adequately capitalized in
accordance with subtitle B of the 1992
Act and subpart B of this part indicates that the Enterprise meets the
capital levels under sections 1361 and
1362 of the 1992 Act (12 U.S.C. 4611 and
4612) and regulations promulgated
thereunder as of the times specified in
the classification determination. Nothing in subpart B of this part or subtitle
B of the 1992 Act limits OFHEO’s authority otherwise to address circumstances that would require additional capital through regulations, orders, notices, guidance, or other actions.
(c) Form of supervisory action or response. In addition to the supervisory
responses contemplated under subpart
A of this part, and the authority to
classify and reclassify the Enterprises,
to issue orders, and to appoint conservators under subpart B of this part,
the 1992 Act grants OFHEO broad discretion to take such other supervisory
actions as may be deemed by OFHEO
to be appropriate, including issuing
temporary and permanent cease and
desist orders, imposing civil money
penalties, appointing a conservator
under section 1369(a)(1) through (2) of
the 1992 Act (12 U.S.C. 4619(a)(1)
through (2)), entering into a written
agreement the violation of which is actionable through enforcement proceedings, or entering into any other
formal or informal agreement with an
Enterprise. Neither the 1992 Act nor
this part in any way limit OFHEO’s
discretion over the selection of the
type of these actions, and the selection
of one type of action under this part or
under these other statutory authorities, or a combination thereof, does not
foreclose OFHEO from pursuing any
other action.
§ 1777.3 Definitions.
For purposes of this part, the following definitions will apply:
1992 Act means the Federal Housing
Enterprises Financial Safety and
Soundness Act, 12 U.S.C. 4501 et seq.
Affiliate means an entity that controls an Enterprise, is controlled by an
Enterprise, or is under common control
with an Enterprise.
Capital distribution means:
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(1) Any dividend or other distribution
in cash or in kind made with respect to
any shares of, or other ownership interest in, an Enterprise, except a dividend
consisting only of shares of the Enterprise; and
(2) Any payment made by an Enterprise to repurchase, redeem, retire, or
otherwise acquire any of its shares or
other ownership interests, including
any extension of credit made to finance
an acquisition by the Enterprise of
such shares or other ownership interests, except to the extent the Enterprise makes a payment to repurchase
its shares for the purpose of fulfilling
an obligation of the Enterprise under
an employee stock ownership plan that
is qualified under section 401 of the Internal Revenue Code of 1986 (26 U.S.C.
401 et seq.) or any substantially equivalent plan as determined by the Director
of OFHEO in writing in advance.
Core capital has the same meaning as
provided in 12 CFR 1750.2.
Critical capital level means the
amount of core capital that is equal to
the sum of one half of the amount determined under 12 CFR 1750.4(a)(1) and
five-ninths of the amounts determined
under 12 CFR 1750.4(a)(2) through
1750.4(a)(7).
Enterprise means the Federal National Mortgage Association and any
affiliate thereof, and the Federal Home
Loan Mortgage Corporation and any affiliate thereof.
Minimum capital level means the minimum amount of core capital specified
for an Enterprise pursuant to section
1362 of the 1992 Act (12 U.S.C. 4612), as
determined under 12 CFR 1750.4.
OFHEO means the Office of Federal
Housing Enterprise Oversight.
Risk-based capital level means the
amount of total capital specified for an
Enterprise pursuant to section 1361 of
the 1992 Act (12 U.S.C. 4611), as determined under OFHEO’s regulations implementing section 1361.
Total capital has the same meaning as
provided at 12 CFR 1750.11(n).

Subpart A—Prompt Supervisory
Response
§ 1777.10 Developments prompting supervisory response.
In the event of any of the following
developments, OFHEO shall undertake
one of the supervisory responses enumerated in § 1777.11, or a combination
thereof:
(a) OFHEO’s national House Price
Index (HPI) for the most recent quarter
is more than two percent less than the
national HPI four quarters previously,
or for any Census Division or Divisions
in which are located properties securing more than 25 percent of single-family mortgages owned or securing securities guaranteed by an enterprise, the
HPI for the most recent quarter for
such Division or Divisions is more than
five percent less than the HPI for that
Division or Divisions four quarters previously;
(b) An Enterprise’s publicly reported
net income for the most recent calendar quarter is less than one-half of
its average quarterly net income for
any four-quarter period during the
prior eight quarters;
(c) An Enterprise’s publicly reported
net interest margin (NIM) for the most
recent quarter is less than one-half of
its average NIM for any four-quarter
period during the prior eight quarters;
(d) For single-family mortgage loans
owned or securities by an Enterprise
that are delinquent ninety days or
more or in foreclosure, the proportion
of such loans in the most recent quarter has increased more than one percentage point compared to the lowest
proportion of such loans in any of the
prior four quarters; or
(e) Any other development, including
conduct of an activity by an Enterprise, that OFHEO determines in its
discretion presents a risk to the safety
and soundness of the Enterprise or a
possible violation of applicable law,
regulation, or order.
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(a) Level I supervisory response—(1) Supervisory letter. Not later than five business days after OFHEO determines that
a development enumerated in § 1777.10
has transpired, OFHEO shall deliver a
supervisory letter alerting the chief executive officer or the board of directors
of the Enterprise to OFHEO’s determination.
(2) Contents of supervisory letter. The
supervisory letter shall notify the Enterprise that, pursuant to this subpart,
OFHEO is commencing review of a potentially adverse development. As is
appropriate under the particular circumstances and the nature of the potentially adverse development, the letter may direct the Enterprise to undertake one or more of the following actions, as of such time as OFHEO directs:
(i) Provide OFHEO with any relevant
information known to the Enterprise
about the potentially adverse development, in such format as OFHEO directs;
(ii) Respond to specific questions and
concerns that OFHEO poses about the
potentially adverse development; and
(iii) Take appropriate action.
(3) Review; further action. Based on
the Enterprise’s response to the supervisory letter and consideration of other
relevant factors, OFHEO shall promptly determine whether the Level I supervisory response is adequate to resolve any supervisory issues implicated
by the potentially adverse development, or whether additional supervisory response under this section is
warranted.
(4) Sequence of supervisory responses.
The Level II through Level IV supervisory responses in paragraphs (b)
through (d) of this section may be carried out in any sequence, including simultaneous performance of two or
more such responses. OFHEO may also
carry out one or more such responses
simultaneously with a Level I supervisory response pursuant to this paragraph (a).
(b) Level II supervisory response—(1)
Special review. In addition to any other
supervisory response described in this
section, OFHEO may conduct a special
review of an Enterprise in order to as-

sess the impact of the potentially adverse development on the Enterprise.
(2) Review; further action. Based on
the results of the special review and
consideration of other factors deemed
by OFHEO to be relevant, OFHEO shall
promptly determine whether additional supervisory response under this
section is warranted.
(c) Level III supervisory response—(1)
Action plan. In addition to any other
supervisory response described in this
section, OFHEO may direct the Enterprise to prepare and submit an action
plan to OFHEO, in such format and at
such time as OFHEO directs.
(2) Contents of action plan. Such action plan shall include, subject to additional direction by OFHEO, the following:
(i) In the case of any potentially adverse development arising from conditions or practices internal to the Enterprise, any relevant information
known to the Enterprise about the circumstances that led to the potentially
adverse development;
(ii) An assessment of likely consequences that the potentially adverse
development may have for the Enterprise; and
(iii) The proposed course of action
the Enterprise will undertake in response to the potentially adverse development, including an explanation as
to why such approach is preferred to
any other alternative actions by the
Enterprise and how such approach will
address the concerns of OFHEO.
(3) Review; further action. If OFHEO in
its discretion determines that the information, assessment, or proposed
course of action contained in the action plan is incomplete or inadequate,
OFHEO shall promptly direct the Enterprise to correct such deficiencies to
the extent OFHEO determines such
corrections will aid in resolving supervisory issues implicated by the potentially adverse development, and will
promptly determine whether additional supervisory response under this
section is warranted.
(d) Level IV supervisory response—(1)
Notice to show cause. In addition to any
other supervisory response described in
this section, OFHEO may issue written
notice to the chief executive officer or
the board of directors of the Enterprise
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directing the Enterprise to show cause,
on or before the date specified in the
notice, why OFHEO should not issue
one or more of the following:
(i) A notice of charges to the Enterprise under section 1371 of the 1992 Act
(12 U.S.C. 4631) and the procedures in 12
CFR part 1780 commencing an action to
order the Enterprise to cease and desist
conduct, conditions, or violations specified in the notice to show cause;
(ii) A temporary order to the Enterprise under section 1372 of the 1992 Act
(12 U.S.C. 4632) and the procedures in 12
CFR part 1780 to cease and desist from,
and take affirmative actions to prevent
or remedy harm from, conduct, conditions, or violations specified in the notice to show cause;
(iii) A notice of charges under section
1376 of the 1992 Act (12 U.S.C. 4636) and
the procedures in 12 CFR part 1780 commencing imposition of a civil money
penalty against the Enterprise; or
(iv) A notice of discretionary reclassification of the Enterprise’s capital
classification under section 1364(b) of
the 1992 Act (12 U.S.C. 4614(b)) and subpart B of this part.
(2) Review; further action. Based on
the Enterprise’s response to the notice
to show cause and consideration of
other relevant factors, OFHEO shall
promptly determine whether to commence the actions described in the notice, and whether additional supervisory response under this section is
warranted.
§ 1777.12 Other supervisory action.
Notwithstanding the pendency or
completion of one or more supervisory
responses described in § 1777.11, OFHEO
may at any time undertake additional
supervisory steps and actions in the
form of any informal or formal supervisory tool available to OFHEO under
the 1992 Act, including, but not limited
to, issuing guidance or directives under
section 1313 (12 U.S.C. 4513), requiring
reports under section 1314 (12 U.S.C.
4514), conducting other examinations
under section 1317 (12 U.S.C. 4517),
issuing discretionary reclassification
under section 1364 (12 U.S.C. 4614), initiating discretionary action under section 1366(b) (12 U.S.C. 4616(b)), appointing a conservator under section 1369(a)
(12 U.S.C. 4619(a)), or initiating admin-

istrative enforcement action under sections 1371, 1372, and 1376 (12 U.S.C. 4631,
4632 and 4636). In addition, OFHEO may
take any such steps or actions with respect to an Enterprise that fails to
make a submission or comply with a
directive as required by § 1777.11, or to
address an Enterprise’s failure to implement an appropriate action in response to a supervisory letter or under
an action plan under § 1777.11.

Subpart B—Capital Classifications
and Orders Under Section
1366 of the 1992 Act
§ 1777.20

Capital classifications.

(a) Capital classifications after the effective date of section 1365 of the 1992 Act.
The capital classification of an Enterprise for purposes of subpart B of this
part is as follows:
(1) Adequately capitalized. Except as
otherwise provided under paragraph
(a)(5) of this section, an Enterprise will
be classified as adequately capitalized
if the Enterprise:
(i) As of the date specified in the notice of proposed capital classification,
holds total capital equaling or exceeding the risk-based capital level; and
(ii) As of the date specified in the notice of proposed capital classification,
holds core capital equaling or exceeding the minimum capital level.
(2) Undercapitalized. Except as otherwise provided under paragraph (a)(5) of
this section or § 1777.23(c) or § 1777.23(h),
an Enterprise will be classified as
undercapitalized if the Enterprise:
(i) As of the date specified in the notice of proposed capital classification,
holds total capital less than the riskbased capital level; and
(ii) As of the date specified in the notice of proposed capital classification,
holds core capital equaling or exceeding the minimum capital level.
(3) Significantly undercapitalized. Except as otherwise provided under paragraph (a)(5) of this section or § 1777.23(c)
or § 1777.23(h), an Enterprise will be
classified as significantly undercapitalized if the Enterprise:
(i) As of the date specified in the notice of proposed capital classification,
holds core capital less than the minimum capital level; and
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(ii) As of the date specified in the notice of proposed capital classification,
holds core capital equaling or exceeding the critical capital level.
(4) Critically undercapitalized. An Enterprise will be classified as critically
undercapitalized if, as of the date specified in the notice of proposed capital
classification, the Enterprise holds
core capital less than the critical capital level.
(5) Discretionary reclassification—determination to reclassify. If OFHEO determines in writing that an Enterprise is
engaging in action or inaction (including a failure to respond appropriately
to changes in circumstances or unforeseen events) that could result in a
rapid depletion of core capital, or that
the value of property subject to mortgages held or securitized by the Enterprise has decreased significantly, or
that
reclassification
is
otherwise
deemed necessary to ensure that the
Enterprise holds adequate capital and
operates safely, OFHEO may reclassify
the Enterprise as:
(i) Undercapitalized if the Enterprise
is otherwise classified as adequately
capitalized;
(ii) Significantly undercapitalized if
the Enterprise is otherwise classified
as undercapitalized; or
(iii) Critically undercapitalized if the
Enterprise is otherwise classified as
significantly undercapitalized.
(b) Duration of reclassification; successive reclassifications. (1) A reclassification of an Enterprise based on action,
inaction, or conditions under paragraph (a)(5) or (c)(5) of this section
shall be considered in the determination of each subsequent capital classification of the Enterprise, and shall
only cease being considered in the determination of the Enterprise’s capital
classification after OFHEO determines
that the action, inaction or condition
upon which the reclassification was
based has ceased or been eliminated
and remedied to OFHEO’s satisfaction.
(2) If the action, inaction, or condition upon which a reclassification was
based under paragraph (a)(5) or (c)(5) of
this section has not ceased or been
eliminated and remedied to OFHEO’s
satisfaction within such reasonable
time as is determined by OFHEO to be
appropriate, OFHEO may consider such

failure to be the basis for additional reclassification under such paragraph
(a)(5) or (c)(5) of this section into a
lower capital classification.
(c) Capital classifications before the effective date of section 1365 of the 1992 Act.
Notwithstanding paragraph (a) of this
section, until September 13, 2002, the
capital classification of an Enterprise
for purposes of subpart B of this part is
as follows:
(1) Adequately capitalized. Except as
otherwise provided in paragraph (c)(5)
of this section, an Enterprise will be
classified as adequately capitalized if
the Enterprise, as of the date specified
in the notice of proposed capital classification, holds core capital equaling or
exceeding the minimum capital level.
(2) Undercapitalized. An Enterprise
will be classified as undercapitalized if
the Enterprise:
(i) As of the date specified in the notice of proposed capital classification,
holds core capital equaling or exceeding the minimum capital level; and
(ii) Is reclassified as undercapitalized
by OFHEO under paragraph (c)(5) of
this section.
(3) Significantly undercapitalized. Except as otherwise provided under paragraph (c)(5) of this section or § 1777.23(c)
or § 1777.23(h), an Enterprise will be
classified as significantly undercapitalized if the Enterprise:
(i) As of the date specified in the notice of proposed capital classification,
held core capital less than the minimum capital level; and
(ii) As of the date specified in the notice of proposed capital classification,
held core capital equaling or exceeding
the critical capital level.
(4) Critically undercapitalized. An Enterprise will be classified as critically
undercapitalized if, as of the date specified in the notice of proposed capital
classification, the Enterprise held core
capital less than the critical capital
level.
(5) Discretionary reclassification. If
OFHEO determines in writing that an
Enterprise is engaging in action or inaction (including a failure to respond
appropriately to changes in circumstances or unforeseen events) that
could result a rapid depletion of core
capital, or that the value of the property subject to mortgages held or
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securitized by the Enterprise has decreased significantly or that reclassification is deemed necessary to ensure
that the Enterprise holds adequate capital and operates safely, OFHEO may
reclassify the Enterprise as:
(i) Undercapitalized if the Enterprise
is otherwise classified as adequately
capitalized:
(ii) Significantly undercapitalized if
the Enterprise is otherwise classified
as undercapitalized; or
(iii) Critically undercapitalized if the
Enterprise is otherwise classified as
significantly undercapitalized.
(d) Prior approvals. In making a determination to reclassify an Enterprise
under paragraph (a)(5) or (c)(5) of this
section, OFHEO will not base its decision to reclassify solely on action or
inaction that previously was given specific approval by the Director of
OFHEO in connection with the Director’s approval of the Enterprise’s capital restoration plan under section
1369C of the 1992 Act (12 U.S.C. 4622), or
of a written agreement with the Enterprise that is enforceable in accordance
with section 1371 of the 1992 Act.
§ 1777.21 Notice of capital category,
and adjustments.
(a) Notice of capital classification.
OFHEO will classify each Enterprise
according to the capital classifications
in § 1777.20(a) or § 1777.20(c) on at least a
quarterly basis. OFHEO may classify
an Enterprise according to the capital
classifications
in
§ 1777.20(a)
or
§ 1777.20(c), or reclassify an Enterprise
as
set
out
in
§ 1777.20(a)(5),
§ 1777.20(c)(5), § 1777.23(c), or § 1777.23(h),
at such other times as OFHEO deems
appropriate.
(1) Notice of proposed capital classification. (i) Before OFHEO classifies or reclassifies an Enterprise, OFHEO will
provide the Enterprise with written notice containing the proposed capital
classification, the information upon
which the proposed classification is
based, and the reason for the proposed
classification.
(ii) Notices proposing to classify or
reclassify an Enterprise as undercapitalized or significantly undercapitalized may be combined with a notice that OFHEO may further reclas-

sify the Enterprise under § 1777.23(c),
without additional notice.
(iii) Notices proposing to classify or
reclassify an Enterprise as significantly undercapitalized or critically
undercapitalized may be combined
with a notice under § 1777.24 that
OFHEO intends to issue an order under
section 1366 of the 1992 Act (12 U.S.C.
4616).
(iv) Notices proposing to classify an
Enterprise as undercapitalized or significantly undercapitalized may be
combined with a notice proposing to simultaneously reclassify the Enterprise
under § 1777.20(a)(5) or § 1777.20(c)(5).
(2) Response by the Enterprise. The Enterprise may submit a response to
OFHEO containing information for
OFHEO’s consideration in classifying
or reclassifying the Enterprise.
(i) The Enterprise may, within thirty
calendar days from receipt of a notice
of proposed capital classification, submit a response to OFHEO, unless
OFHEO determines the condition of the
Enterprise requires a shorter period or
the Enterprise consents to a shorter
period.
(ii) The Enterprise’s response period
may be extended for up to an additional thirty calendar days if OFHEO
determines there is good cause for such
extension.
(iii) The Enterprise’s failure to submit a response during the response period (as extended or shortened, if applicable) shall waive any right of the Enterprise to comment on or object to the
proposed capital classification.
(3) Classification determination and
written notice of capital classification.
After the Enterprise has submitted its
response under paragraph (a)(2) of this
section or the response period (as extended or shortened, if applicable) has
expired, whichever occurs first, OFHEO
will make its determination of the Enterprise’s capital classification, taking
into consideration such relevant information as is provided by the Enterprise
in its response, if any, under paragraph
(a)(2) of this section. OFHEO will provide the Enterprise with a written notice of capital classification, which
shall include a description of the basis
for OFHEO’s determination.
(4) Timing. OFHEO may, in its discretion, issue a notice of proposed capital

517

VerDate Dec<13>2002

05:41 Jan 20, 2003

Jkt 200039

PO 00000

Frm 00517

Fmt 8010

Sfmt 8010

Y:\SGML\200039T.XXX

200039T

§ 1777.22

12 CFR Ch. XVII (1–1–03 Edition)

classification to an Enterprise at any
time. If a notice of proposed classification is pending (under the process set
out in paragraphs (a)(1) through (3) of
this section) at that time, OFHEO
may, in its discretion, specify whether
the subsequent notice of proposed capital classification supersedes the pending notice.
(b) Developments warranting possible
change to capital classification—(1) Notice to OFHEO. An Enterprise shall
promptly provide OFHEO with written
notice of any material development
that would result in the Enterprise’s
core or total capital to fall to a point
causing the Enterprise to be placed in
a lower capital classification than the
capital classification assigned to the
Enterprise in its most recent notice of
capital classification from OFHEO, or
than is proposed to be assigned in the
Enterprise’s most recent notice of proposed
capital
classification
from
OFHEO. The Enterprise shall deliver
such notice to OFHEO no later than
ten calendar days after the Enterprise
becomes aware of such development.
(2) OFHEO, in its discretion, will determine whether to issue a new notice
of proposed capital classification under
paragraph (a) of this section, based on
OFHEO’s review of the notice under
paragraph (b)(1) of this section from
the Enterprise and any other information deemed relevant by OFHEO.
§ 1777.22 Limitation
tributions.

on

capital

dis-

(a) Capital distributions in general. An
Enterprise shall make no capital distribution that would decrease the total
capital of the Enterprise to an amount
less than the risk-based capital level or
the core capital of the Enterprise to an
amount less than the minimum capital
level without the prior written approval of OFHEO.
(b) Capital distributions by an Enterprise that is not adequately capitalized—
(1) Prohibited distributions. An Enterprise that is not classified as adequately capitalized shall make no capital distribution that would result in
the Enterprise being classified into a
lower capital classification than the
one to which it is classified at the time
of such distribution.

(2) Restricted distributions. An Enterprise classified as significantly or critically undercapitalized shall make no
capital distribution without the prior
written approval of OFHEO. OFHEO
may grant a request for such a capital
distribution only if OFHEO determines,
in its discretion, that the distribution:
(i) Will enhance the ability of the Enterprise to meet the risk-based capital
level and the minimum capital level
promptly;
(ii) Will contribute to the long-term
financial safety and soundness of the
Enterprise; or
(iii) Is otherwise in the public interest.
§ 1777.23 Capital restoration plans.
(a) Schedule for filing plans—(1) In
general. An Enterprise shall file a capital restoration plan in writing with
OFHEO within ten days of receiving a
notice of capital classification under
§ 1777.21(a)(3) stating that the Enterprise is classified as undercapitalized,
significantly undercapitalized, or critically undercapitalized, unless OFHEO
in its discretion determines an extension of the ten-day period is necessary
and provides the Enterprise with written notice of the date the plan is due.
(2) Successive capital classifications.
Notwithstanding paragraph (a)(1) of
this section, an Enterprise that has already submitted and is operating under
a capital restoration plan approved by
OFHEO under this part is not required
to submit an additional capital restoration plan based on a subsequent
notice of capital classification, unless
OFHEO notifies the Enterprise that it
must submit a new or amended capital
restoration plan. An Enterprise that
receives such a notice to submit a new
or amended capital restoration plan
shall file in writing with OFHEO a
complete plan that is responsive to the
terms of and within the deadline specified in such notice.
(b) Contents of capital restoration plan.
(1) The capital restoration plan submitted under paragraph (a)(1) or (2) of
this section shall:
(i) Specify the level of capital the Enterprise will achieve and maintain;
(ii) Describe the actions that the Enterprise will take to become classified
as adequately capitalized;
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(iii) Establish a schedule for completing the actions set forth in the
plan;
(iv) Specify the types and levels of
activities (including existing and new
programs) in which the Enterprise will
engage during the term of the plan;
(v) Describe the actions that the Enterprise will take to comply with any
mandatory or discretionary requirements to be imposed under Subtitle B
of the 1992 Act (12 U.S.C. 4611 through
4623) or subpart B of this part;
(vi) To the extent the Enterprise is
required to submit or revise a capital
restoration plan as the result of a reclassification of the Enterprise under
§ 1777.20(a)(5) or § 1777.20(c)(5), describe
the steps the Enterprise will take to
cease or eliminate and remedy the action, inaction, or conditions that
caused the reclassification; and
(vii) Provide any other information
or discuss any other issues as instructed by OFHEO.
(2) The plan shall include a declaration by the chief executive officer,
treasurer, or other officer designated
by the Board of Directors of the Enterprise to make such declaration, that
the material contained in the plan is
true and correct to the best of such officer’s knowledge and belief.
(c) Failure to submit—(1) Failure to
submit; submission of unacceptable plan.
If, upon the expiration of the period
provided in paragraph (a)(1) or (2) of
this section for an Enterprise to submit a capital restoration plan, an Enterprise fails to comply with the requirement to file a complete capital
restoration plan, or if the capital restoration plan is disapproved after review under paragraph (d) of this section, OFHEO may, in accordance with
§ 1777.21(a)(1)(ii) without additional notice, reclassify the Enterprise:
(i) As significantly undercapitalized
if it is otherwise classified as undercapitalized; or
(ii) As critically undercapitalized if
it is otherwise classified as significantly undercapitalized.
(2) Duration of reclassification. An Enterprise’s failure to submit an approved
capital restoration plan as described in
paragraph (c)(1) of this section shall
continue to be grounds for reclassification at each subsequent capital classi-

fication of the Enterprise, and shall
only cease being considered grounds for
reclassification after the Enterprise
files a capital restoration plan that receives OFHEO’s approval under paragraph (d) of this section.
(3) Successive reclassifications. If an
Enterprise has not remedied its failure
to file a complete capital restoration
plan or an acceptable capital restoration plan within such period as is determined by OFHEO to be appropriate,
OFHEO may consider such failure to be
the basis for additional reclassification
under paragraph (c)(1) of this section
into a lower capital classification.
Such reclassification may be made
without additional notice in accordance with § 1777.21(a)(1)(ii).
(d) Order approving or disapproving
plan. Not later than thirty calendar
days after receipt of the Enterprise’s
complete or amended capital restoration plan under this section (subject to
extension upon written notice to the
Enterprise for an additional thirty calendar days as OFHEO deems necessary), OFHEO shall issue an order to
the Enterprise approving or disapproving the plan. An order disapproving a plan shall include the reasons therefore.
(e) Resubmission. An Enterprise that
receives an order disapproving its capital restoration plan shall submit an
amended capital plan acceptable to
OFHEO within thirty calendar days of
the date of such order, or a longer period if OFHEO determines an extension
is in the public interest.
(f) Amendment. An Enterprise that
has received an order approving its
capital restoration plan may amend
the capital restoration plan only after
written notice to OFHEO and OFHEO’s
written approval of the modification.
Pending OFHEO’s review and approval
of the amendment in OFHEO’s discretion, the Enterprise shall continue to
implement the capital restoration plan
under the original approval order.
(g) Termination—(1) Termination under
the terms of the plan. An Enterprise that
has received an order approving its
capital restoration plan remains bound
by each of its obligations under the
plan until each such obligation terminates under express terms of the plan

519

VerDate Dec<13>2002

05:41 Jan 20, 2003

Jkt 200039

PO 00000

Frm 00519

Fmt 8010

Sfmt 8010

Y:\SGML\200039T.XXX

200039T

§ 1777.24

12 CFR Ch. XVII (1–1–03 Edition)

itself identifying a date, event, or condition upon which such obligation shall
terminate.
(2) Termination orders. To the extent
the plan does not include such express
terms for any obligation thereunder,
the Enterprise’s obligation continues
until OFHEO issues an order terminating such obligation under the plan.
The Enterprise may also submit a written request to OFHEO seeking termination of such obligations. OFHEO will
approve termination of such obligation
to the extent that OFHEO determines,
in its discretion, that the obligation’s
purpose under the plan has been fulfilled and that termination of the obligation is consistent with the overall
safety and soundness of the Enterprise.
(h) Implementation—(1) An Enterprise
that has received an order approving
its capital restoration plan is required
to implement the plan.
(i) If OFHEO determines, in its discretion, that an Enterprise has failed
to make, in good faith, reasonable efforts necessary to comply with the capital restoration plan and fulfill the
schedule thereunder, OFHEO may reclassify the Enterprise:
(A) As significantly undercapitalized
if it is otherwise classified as undercapitalized; or
(B) As critically undercapitalized if
it is otherwise classified as significantly undercapitalized.
(ii) Duration of reclassification. An Enterprise’s failure to implement an approved capital restoration plan as described in paragraph (h)(1)(i) of this
section shall continue to be grounds for
reclassification at each subsequent
capital classification of the Enterprise,
and shall only cease being considered
grounds
for
reclassification
after
OFHEO determines, in its discretion,
that the Enterprise is making such efforts as are reasonably necessary to
comply with the capital restoration
plan and fulfill the schedule thereunder.
(iii) Successive reclassifications. If an
Enterprise has not remedied its failure
to implement an approved capital restoration plan within such period as is
determined by OFHEO to be appropriate, OFHEO may consider such failure to be the basis for additional reclassification under paragraph (h)(1)(i)

of this section into a lower capital
classification.
(2) Administrative enforcement action.
A capital plan that has received an approval order from OFHEO under this
section shall constitute an order under
the 1992 Act. An Enterprise, regardless
of its capital classification, as well as
its executive officers, and directors
may be subject to action by OFHEO
under sections 1371, 1372, and 1376 of the
1992 Act (12 U.S.C. 4631, 4632, and 4636)
and 12 CFR part 1780 for failure to comply with such plan.
§ 1777.24 Notice of intent to issue an
order.
(a) Orders under section 1366 of the 1992
Act (12 U.S.C. 4616). In addition to any
other action taken under this part,
part 1780 of this chapter, or any other
applicable authority, OFHEO may, in
its discretion, issue an order to an Enterprise that is classified as significantly undercapitalized or critically
undercapitalized, or is in conservatorship, directing the Enterprise to take
one or more of the following actions:
(1) Limit any increase in, or reduce,
any obligations of the Enterprise, including off-balance sheet obligations;
(2) Limit or eliminate growth of the
Enterprise’s assets or reduce the
amount of the Enterprise’s assets;
(3) Acquire new capital, in such form
and amount as determined by OFHEO;
or
(4) Terminate, reduce, or modify any
activity of the Enterprise that OFHEO
determines creates excessive risk to
the Enterprise.
(b) Notice of intent to issue an order.
Before OFHEO issues an order to an
Enterprise pursuant to section 1366 of
the 1992 Act (12 U.S.C. 4616), OFHEO
will provide the Enterprise with written notice containing the proposed
order.
(c) Contents of notice. A notice of intent to issue an order under this subpart shall include:
(1) A statement of the Enterprise’s
capital classification and its minimum
capital level or critical capital level,
and its risk-based capital level;
(2) A description of the restrictions,
prohibitions, or affirmative actions
that OFHEO proposes to impose or require; and
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(3) The proposed date when such restrictions or prohibitions would become effective or the proposed date for
the commencement and/or completion
of the affirmative actions.
§ 1777.25

Response to notice.

(a) Content of response. The Enterprise may submit a response to OFHEO
containing information for OFHEO’s
consideration in connection with the
proposed order. The response should include, but is in no way limited to, the
following:
(1) Any relevant information, mitigating circumstances, documentation,
or other information the Enterprise
wishes OFHEO to consider in support
of the Enterprise’s position regarding
the proposed order; and
(2) Any recommended modification to
the proposed order, and justification
thereof.
(b) Time to respond. The Enterprise
may, within thirty calendar days after
receipt of the notice of proposed order,
submit a response to OFHEO, unless
OFHEO determines a shorter period to
be appropriate or the Enterprise consents to a shorter period. OFHEO may
extend the Enterprise’s response period
for up to an additional thirty calendar
days if OFHEO determines, in its discretion, that there is good cause for
such extension.
(c) Waiver and consent. The Enterprise’s failure to submit a response
during the response period (as extended
or shortened, if applicable) shall waive
any right of the Enterprise to comment
on or object to the proposed order.
§ 1777.26

Final notice of order.

(a) Determination and notice. After the
Enterprise has submitted its response
under § 1777.25 or the response period
(as extended or shortened, if applicable) has expired, whichever occurs first,
OFHEO will determine, in its discretion, whether to take into consideration such relevant information as is
provided by the Enterprise in its response, if any, under § 1777.25. OFHEO
will provide the Enterprise with a written final notice of any order issued by
OFHEO under this subpart, which is to
include a description of the basis for
OFHEO’s determination.

(b) Termination or modification. An Enterprise that has received an order
under paragraph (a) of this section remains subject to each provision of the
order until each such provision terminates under the express terms of the
order. The Enterprise may submit a
written request to OFHEO seeking
modification or termination of one or
more provisions of the order. Pending
OFHEO’s review and approval, in
OFHEO’s discretion of the Enterprise’s
request, the Enterprise shall remain
subject to the provisions of the order.
(c) Enforcement of order—(1) Judicial
enforcement. An order issued under
paragraph (a) of this section is an order
for purposes of section 1375 of the 1992
Act (12 U.S.C. 4635). An Enterprise in
any capital classification may be subject to enforcement of such order in
the United States District Court for
the District of Columbia pursuant to
such section.
(2) Administrative enforcement. An
order issued under paragraph (a) of this
section constitutes an order under the
1992 Act. An Enterprise, regardless of
its capital classification, as well as its
executive officers and directors may be
subject to action by OFHEO under sections 1371, 1372, and 1376 of the 1992 Act
(12 U.S.C. 4631, 4632, and 4636) and 12
CFR part 1780 for failure to comply
with such order.
§ 1777.27

Exhaustion and review.

(a) Judicial review—(1) Review of certain actions. An Enterprise that is not
classified as critically undercapitalized
may seek judicial review of a final notice of capital classification issued pursuant to § 1777.21(a)(3) or a final notice
of order issued pursuant to § 1777.26(a)
in accordance with section 1369D of the
1992 Act (12 U.S.C. 4623)
(2) Other review barred. Except as set
out in paragraph (a)(1) of this section,
or review of conservatorship appointments to the limited extent provided in
section 1369(b) of the 1992 Act (12 U.S.C.
4619(b)) and § 1777.28(c), no court shall
have jurisdiction to affect, by injunction or otherwise, the issuance or effectiveness of a capital classification or
any other action of OFHEO pursuant to
this subpart B, as provided in section
1369D of the 1992 Act (12 U.S.C. 4623).
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(b) Exhaustion of administrative remedies. In connection with any issue for
which an Enterprise seeks judicial review in connection with an action described in paragraph (a)(1) of this section, the Enterprise must have first exhausted its administrative remedies,
by presenting all its objections, arguments, and information relating to
such issue for OFHEO’s consideration
pursuant to § 1777.21(a)(2), as part of the
Enterprise’s response to OFHEO’s notice of capital classification, or pursuant to § 1777.25, as part of the Enterprise’s response to OFHEO’s notice of
intent to issue an order.
(c) No stay pending review. The commencement of proceedings for judicial
review of a final capital classification
or order as described in paragraph
(a)(1) of this section shall not operate
as a stay thereof.
§ 1777.28 Appointment of conservator
for a significantly undercapitalized
or critically undercapitalized Enterprise.
(a) Significantly undercapitalized Enterprise. At any time after an Enterprise is classified as significantly
undercapitalized, OFHEO may issue an
order appointing a conservator for the
Enterprise upon determining that:
(1) The amount of core capital of the
Enterprise is less than the minimum
capital level; and
(2) The alternative remedies available to OFHEO under the 1992 Act are
not satisfactory.
(b) Critically undercapitalized Enterprise—(1) Appointment upon classification. Not later than thirty days after
issuing a final notice of capital classification pursuant to § 1777.21(a)(3)
classifying an Enterprise as significantly undercapitalized, OFHEO shall

issue an order appointing a conservator
for the Enterprise.
(2) Exception. Notwithstanding paragraph (b)(1) of this section, OFHEO
may determine not to appoint a conservator if OFHEO makes a written finding, with the written concurrence of
the Secretary of the Treasury, that:
(i) The appointment of a conservator
would have serious adverse effects on
economic conditions of national financial markets or on the financial stability of the housing finance market;
and
(ii) The public interest would be better served by taking some other enforcement action authorized under this
title.
(c) Judicial review. An Enterprise for
which a conservator has been appointed pursuant to paragraph (a) or
(b) of this section may seek judicial review of the appointment in accordance
with section 1369(b) of the 1992 Act (12
U.S.C. 4619(b)). Except as provided
therein, no court may take any action
regarding the removal of a conservator
or otherwise restrain or affect the exercise of the powers or functions of a conservator.
(d) Termination—(1) Upon reaching the
minimum capital level. OFHEO will issue
an order terminating a conservatorship
appointment under paragraph (a) or (b)
of this section upon a determination
that the Enterprise has maintained an
amount of core capital that is equal to
or exceeds the minimum capital level.
(2) In OFHEO’s discretion. OFHEO
may, in its discretion, issue an order
terminating a conservatorship appointment under paragraph (a) or (b) of this
section upon a determination that such
termination order is in the public interest and may safely be accomplished.
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SUBCHAPTER D—RULES OF PRACTICE AND PROCEDURE
1780.57

PART 1780—RULES OF PRACTICE
AND PROCEDURE

Stays pending judicial review.

Subpart D—Rules of Practice Before the Office of Federal Housing Enterprise
Oversight

Subpart A—General Rules
Sec.
1780.1 Scope.
1780.2 Rules of construction.
1780.3 Definitions.
1780.4 Authority of the Director.
1780.5 Authority of the presiding officer.
1780.6 Public hearings.
1780.7 Good faith certification.
1780.8 Ex parte communications.
1780.9 Filing of papers.
1780.10 Service of papers.
1780.11 Computing time.
1780.12 Change of time limits.
1780.13 Witness fees and expenses.
1780.14 Opportunity for informal settlement.
1780.15 OFHEO’s right to conduct examination.
1780.16 Collateral attacks on adjudicatory
proceeding.

1780.70 Scope.
1780.71 Definitions.
1780.72 Appearance and practice in adjudicatory proceedings.
1780.73 Conflicts of interest.
1780.74 Sanctions.
1780.75 Censure, suspension, disbarment and
reinstatement.

Subpart E—Civil Money Penalty Inflation
Adjustments
1780.80
1780.81

Inflation adjustments.
Applicability.

AUTHORITY: 12 U.S.C. 4501, 4513, 4517, 4521,
4631–4641, 28 U.S.C. 2461 note.
SOURCE: 62 FR 68154, Dec. 31, 1997, unless
otherwise noted.

Subpart B—Prehearing Proceedings

Subpart A—General Rules

1780.20 Commencement of proceeding and
contents of notice of charges.
1780.21 Answer.
1780.22 Amended pleadings.
1780.23 Failure to appear.
1780.24 Consolidation and severance of actions.
1780.25 Motions.
1780.26 Discovery.
1780.27 Request for document discovery
from parties.
1780.28 Document subpoenas to nonparties.
1780.29 Deposition of witness unavailable for
hearing.
1780.30 Interlocutory review.
1780.31 Summary disposition.
1780.32 Partial summary disposition.
1780.33 Scheduling and prehearing conferences.
1780.34 Prehearing submissions.
1780.35 Hearing subpoenas.

Subpart C—Hearing and Posthearing
Proceedings
1780.50 Conduct of hearings.
1780.51 Evidence.
1780.52 Post hearing filings.
1780.53 Recommended decision and filing of
record.
1780.54 Exceptions to recommended decision.
1780.55 Review by Director.
1780.56 Exhaustion of administrative remedies.

SOURCE: 64 FR 72510, Dec. 28, 1999, unless
otherwise noted.

§ 1780.1 Scope.
(a) Types of proceedings governed by
these rules. This part prescribes rules of
practice and procedure applicable to
the following adjudicatory proceedings:
(1)
Cease-and-desist
proceedings
under sections 1371 and 1373, title XIII
of the Housing and Community Development Act of 1992, Pub. L. No. 102–550,
entitled The Federal Housing Enterprises Financial Safety and Soundness
Act of 1992 (1992 Act) (12 U.S.C. 4631 and
4633);
(2) Civil money penalty assessment
proceedings under sections 1373 and
1376 of the 1992 Act (12 U.S.C. 4633 and
4636);
(3) Civil money penalty assessment
proceedings under section 102 of the
Flood Disaster Protection Act of 1973,
as amended, 42 U.S.C. 4012a; and
(4) Other adjudications required by
statute to be determined on the record
after opportunity for hearing, except to
the extent otherwise provided for in
the regulations specifically governing
such an adjudication.
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(b) Cease and desist orders. (1) Grounds
for instituting proceedings. Sections
1371(a) and (b) of the 1992 Act specify
when the Director of OFHEO may issue
a notice of charges instituting cease
and desist proceedings, to be conducted
according to the procedural rules in
this part. The Director may issue a notice of charges as described in § 1780.20
if the Director determines, or the Director has reasonable cause to believe
that, an Enterprise or an executive officer or director thereof has engaged in,
or it is about to engage in, any of the
following conduct or violations:
(i) For an adequately capitalized Enterprise, any conduct which threatens
to cause a significant depletion of the
Enterprise’s core capital; or for an Enterprise which is not in the adequately
capitalized category, any conduct that
is likely to result in a material depletion of the Enterprise’s core capital;
(ii) Any conduct that may result in
the issuance of a cease and desist order
that requires an executive officer or director of an Enterprise to make restitution, provide reimbursement, indemnification or guarantee against
loss to the Enterprise, where such person was either unjustly enriched or engaged in knowing misconduct likely to
cause substantial loss to the Enterprise;
(iii) Any conduct that violates a
written agreement entered into by an
Enterprise with the Director; or
(iv) Any conduct that violates the
1992 Act, the Federal National Mortgage Association Charter Act (12 U.S.C.
1716 et seq.), the Federal Home Loan
Mortgage Corporation Act (12 U.S.C.
1451 et seq.), or any regulation, rule, or
order under such Acts, or any unsafe
and unsound practice (in that it is contrary to prudent standards of operation
which might cause loss or damage to
the Enterprise, or is likely to cause
such loss or damage if continued
unabated), or any unsafe and unsound
condition, except that the Director
may not enforce compliance with housing goals established under subpart B
of part 2 of subtitle A of the 1992 Act
(12 U.S.C. 4561 through 4567), with section 1336 or 1337 of the 1992 Act (12
U.S.C. 4566 or 4567), or with subsection
(m) or (n) of section 309 of the Federal
National Mortgage Association Charter

Act (12 U.S.C. 4566 or 4567), or subsection (e) or (f) of section 307 of the
Federal Home Loan Mortgage Corporation Act (12 U.S.C. 1456(e) or (f)).
(2) Remedial provisions of cease and desist orders. As provided by sections
1371(c) and (d) of the 1992 Act, a cease
and desist order issued as set out in
§ 1780.55 may require the Enterprise, or
an executive officer or director thereof,
to refrain from engaging in conduct or
violations specified in paragraphs
(b)(1)(i) through (iv) of this section and/
or require correction of an unsafe or
unsound condition specified in paragraph (b)(1)(iv) of this section, as found
by the Director, and may also require
the Enterprise, an executive officer, or
director thereof to take such action as
the Director determines to be appropriate to correct or remedy the conditions resulting from such conduct or
violation. This may include, but is not
limited to, provisions to:
(i) Require the Enterprise to seek
restitution, or to obtain reimbursement, indemnification, or guarantee
against loss;
(ii) Require the Enterprise to obtain
new capital;
(iii) Restrict asset or liability growth
of the Enterprise;
(iv) Require the Enterprise to dispose
of any asset involved;
(v) Require the Enterprise to improve
design or implementation of internal
policies, compliance efforts, internal
controls, risk measurement and limits,
and management reporting systems;
(vi) Require the Enterprise to employ
qualified officers or employees (who
may be subject to approval by the Director at the direction of the Director);
(vii) Require the Enterprise, an executive officer or director thereof to adhere to limits on activities or functions; or
(viii) Require the Enterprise to take
such other action as the Director determines appropriate.
(3) Restitution and indemnification by
executive officers and directors. As part
of the affirmative relief described in
paragraph (b)(2) of this section, section
1371(d)(1) of the 1992 Act provides that
the Director may require an executive
officer or director of an Enterprise to
make restitution or reimbursement to
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the Enterprise, or to provide indemnification or guarantee against loss, to
the extent such person was:
(i) Unjustly enriched in connection
with the conduct or violation in question; or
(ii) Engaged in such conduct or violation knowingly, and such conduct or
violation caused or would be likely to
cause a substantial loss to the Enterprise.
(4) Temporary cease and desist orders.
(i) Under sections 1372(a) and (b) of the
1992 Act, if the Director determines
that any conduct or violation or
threatened conduct or violation described in the notice of charges in
cease and desist proceedings described
under § 1780.20 is likely to cause insolvency, to cause significant depletion of
core capital, or to cause other irreparable harm to an Enterprise before
proceedings described in this part will
be completed, the Director may issue a
temporary cease and desist order. Such
order may direct the Enterprise, executive officer or director thereof to refrain from the conduct or violation,
and to take whatever affirmative action the Director determines to be appropriate to prevent or remedy such insolvency, depletion, or harm pending
completion of such cease and desist
proceedings.
(ii) In addition, section 1372(c) of the
1992 Act addresses cases in which the
Director determines that the books and
records of an Enterprise are so incomplete or inaccurate that the Director is
unable through normal supervisory
processes to determine either the financial condition of the Enterprise or
the details or purpose of transactions
that may have a material effect on the
financial condition of the Enterprise.
In connection with issuance of the notice of charges in cease and desist proceedings specified by § 1780.20, the Director may issue a temporary order directing the Enterprise to cease the activity or practice that gave rise,
whether in whole or in part, to the incomplete or inaccurate state of the
records, and may require the Enterprise to take affirmative action to
make the records complete and accurate.
(c) Civil money penalties—(1) First tier
CMPs. Section 1736 of the 1992 Act au-

thorizes the Director to assess civil
money penalties against an Enterprise,
in proceedings to be conducted according to the procedural rules in this part.
The Director may issue a notice of
charges to an Enterprise, as described
in § 1780.20, to impose money penalties
of up to $5,000 (adjusted for inflation as
described in § 1780.80) for each day that
the Enterprise engages in conduct that
violates:
(i) The 1992 Act, the Federal National
Mortgage Association Charter Act, the
Federal Home Loan Mortgage Corporation Act, or any regulation, rule, or
order under such Acts, except with regard to housing goals established under
subpart B of part 2 of subtitle A of the
1992 Act, with section 1336 or 1337 of the
1992 Act, or with subsection (m) or (n)
of section 309 of the Federal National
Mortgage Association Charter Act, or
subsection (e) or (f) of section 307 of the
Federal Home Loan Mortgage Corporation Act;
(ii) Any written agreement entered
into by the Enterprise with the Director; or
(iii) Any permanent or temporary
cease and desist order entered under
sections 1371 or 1372 of the 1992 Act, or
sections 1365 (12 U.S.C. 4615, setting out
supervisory
actions
applicable
to
undercapitalized Enterprises) or 1366
(12 U.S.C. 4616, setting out supervisory
actions applicable to significantly
undercapitalized institutions) of the
1992 Act.
(2) Second tier CMPs. The Director
may issue a notice of charges to an Enterprise to impose money penalties of
up to $25,000 (adjusted for inflation as
described in § 1780.80) for each day that
the Enterprise engages in the following
violation or conduct, or to an executive
officer or director of an Enterprise to
impose money penalties of up to $10,000
(adjusted for inflation as described in
§ 1780.80) for each day such person or
persons engages in the following violation or conduct, if the Director finds
that the violation or conduct was either part of a pattern of misconduct or
involved recklessness and causes or is
likely to cause a material loss to the
Enterprise:
(i) Any violation described in paragraphs (c)(1)(i) through (iii) of this section; or

525

VerDate Dec<13>2002

05:41 Jan 20, 2003

Jkt 200039

PO 00000

Frm 00525

Fmt 8010

Sfmt 8010

Y:\SGML\200039T.XXX

200039T

§ 1780.2

12 CFR Ch. XVII (1–1–03 Edition)

(ii) Any conduct that causes or is
likely to cause a loss to the Enterprise.
(3) Third tier CMPs. The Director may
issue a notice of charges to an Enterprise to impose money penalties of up
to $1,000,000 (adjusted for inflation as
described in § 1780.80) for each day that
the Enterprise engages in a violation
or conduct described in paragraphs
(c)(2)(i) and (ii) of this section, or to an
executive officer or director of an Enterprise to impose money penalties of
up to $100,000 (adjusted for inflation as
described in § 1780.80) for each day such
person or persons engages in such violation or conduct described in paragraphs (c)(2)(i) and (ii) of this section,
if the Director finds that the violation
or conduct was knowing and caused or
is likely to cause a substantial loss to
the Enterprise.
(4) Amount of CMPs. In determining
the amount of a civil money penalty
within the range of penalties described
in paragraphs (c)(1) through (3) of this
section, the Director may fashion sanctions in any such amount as deemed to
be appropriate taking into consideration such factors as:
(i) The gravity of the violation or
conduct;
(ii) Any loss or risk of loss to the Enterprise;
(iii) Any benefits received;
(iv) Any attempts at concealment;
(v) Any history of prior violations or
conduct;
(vi) Any related or unrelated previous supervisory actions;
(vii) Any injury to the public;
(viii) Deterrence of future violations
or conduct;
(ix) The effect of the penalty on the
safety and soundness of the Enterprise;
(x) Any circumstances of hardship
upon an executive officer or director;
(xi) Promptness and effectiveness of
any efforts to ameliorate the consequences of the violations or conduct;
and
(xii) Candor and cooperation after
the fact.
(d) Coordination with other supervisory
actions. In addition to cease and desist
and/or civil money penalty proceedings
under this part, the 1992 Act grants the
Director other authority to take supervisory action, including requiring mandatory and discretionary supervisory

actions against an Enterprise that fails
to remain adequately capitalized; appointment of a conservator for an Enterprise; entering into a written agreement the violation of which is actionable through proceedings under this
part, or any other formal or informal
agreement with an Enterprise as may
be deemed by the Director to be appropriate. Under the 1992 Act, the selection of the form of supervisory action
is within the Director’s discretion, and
the selection of one form of action or a
combination of actions does not foreclose the Director from pursuing any
other supervisory action.
(e) Proceedings against affiliates.
Under subtitle C of the 1992 Act, the
Director may institute proceedings as
described under this part against an affiliate of an Enterprise as well as an
executive officer or director of such affiliate. An entity is affiliated with an
Enterprise if the entity controls the
Enterprise, is controlled by the Enterprise, or is under common control with
the Enterprise. For purposes of this
part, control means the ability to exercise a controlling influence over the
management and policies of the entity
or Enterprise, whether it be by ownership of or the power to vote a concentration of any class of voting securities, the ability to elect or appoint
members of the board of directors or
officers of the entity, or otherwise.
(f) Public nature of proceedings. As described in § 1780.6 of this part, all hearings shall be open to the public unless
the Director in his discretion determines to the contrary based on public
interest. The Director shall also make
final orders available to the public, as
well as modifications to or terminations thereof, except that the Director may determine in writing to delay
public disclosure of such final orders
for a reasonable time if immediate disclosure would seriously threaten the financial health or security of the Enterprise.
[66 FR 18043, Apr. 5, 2001]

§ 1780.2 Rules of construction.
For purposes of this part—
(a) Any term in the singular includes
the plural and the plural includes the
singular, if such use would be appropriate;
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(b) Any use of a masculine, feminine,
or neuter gender encompasses all three,
if such use would be appropriate; and
(c) Unless the context requires otherwise, a party’s representative of record,
if any, may, on behalf of that party,
take any action required to be taken
by the party.

ticipating in, counseling, or aiding or
abetting a violation.
(l) The 1992 Act is title XIII of the
Housing and Community Development
Act of 1992, Pub. L. No. 102–550, known
as the Federal Housing Enterprises Financial Safety and Soundness Act of
1992 (1992 Act) (12 U.S.C. 4501–4641).

§ 1780.3 Definitions.
For purposes of this part, unless explicitly stated to the contrary—
(a) Adjudicatory proceeding means a
proceeding conducted pursuant to
these rules and leading to the formulation of a final order other than a regulation;
(b) Decisional employee means any
member of the Director’s or the presiding officer’s staff who has not engaged in an investigative or prosecutorial role in a proceeding and who
may assist the Director or the presiding officer, respectively, in preparing orders, recommended decisions,
decisions and other documents under
this subpart.
(c) Director means the Director of
OFHEO.
(d) Enterprise means the Federal National Mortgage Association and any
affiliate thereof and the Federal Home
Loan Mortgage Corporation and any affiliate thereof.
(e) OFHEO means the Office of Federal Housing Enterprise Oversight of
the Department of Housing and Urban
Development.
(f) Party means OFHEO and any person named as a party in any notice.
(g) Person means an individual, sole
proprietor, partnership, corporation,
unincorporated association, trust, joint
venture, pool, syndicate, agency, or
other entity or organization.
(h) Presiding officer means an administrative law judge or any other person
appointed by the Director under applicable law to conduct a hearing.
(i) Representative of record means an
individual who is authorized to represent a person or is representing himself and who has filed a notice of appearance in accordance with § 1780.72.
(j) Respondent means any party other
than OFHEO.
(k) Violation includes any action
(alone or with another or others) for or
toward causing, bringing about, par-

§ 1780.4 Authority of the Director.
The Director may, at any time during the pendency of a proceeding, perform, direct the performance of, or
waive performance of any act that
could be done or ordered by the presiding officer.
§ 1780.5 Authority of the presiding officer.
(a) General rule. All proceedings governed by this subpart shall be conducted in accordance with the provisions of 5 U.S.C. chapter 5. The presiding officer shall have complete
charge of the hearing, conduct a fair
and impartial hearing, avoid unnecessary delay and assure that a record of
the proceeding is made.
(b) Powers. The presiding officer shall
have all powers necessary to conduct
the proceeding in accordance with
paragraph (a) of this section and 5
U.S.C. 556(c). The presiding officer is
authorized to—
(1) Set and change the date, time and
place of the hearing upon reasonable
notice to the parties;
(2) Continue or recess the hearing in
whole or in part for a reasonable period
of time;
(3) Hold conferences to identify or
simplify the issues, or to consider
other matters that may aid in the expeditious disposition of the proceeding;
(4) Administer oaths and affirmations;
(5) Issue subpoenas, subpoenas duces
tecum, and protective orders, as authorized by this part, and to revoke, quash,
or modify such subpoenas;
(6) Take and preserve testimony
under oath;
(7) Rule on motions and other procedural matters appropriate in an adjudicatory proceeding, except that only
the Director shall have the power to
grant any motion to dismiss the proceeding or make a final determination
of the merits of the proceeding;
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(8) Regulate the scope and timing of
discovery;
(9) Regulate the course of the hearing
and the conduct of representatives and
parties;
(10) Examine witnesses;
(11) Receive, exclude, limit, or otherwise rule on evidence;
(12) Upon motion of a party, take official notice of facts;
(13) Recuse himself upon motion
made by a party or on his own motion;
(14) Prepare and present to the Director a recommended decision as provided in this part;
(15) To establish time, place and
manner limitations on the attendance
of the public and the media for any
public hearing; and
(16) Do all other things necessary and
appropriate to discharge the duties of a
presiding officer.
§ 1780.6

Public hearings.

(a) General rule. All hearings shall be
open to the public, unless the Director,
in his discretion, determines that holding an open hearing would be contrary
to the public interest. The Director
may make such determination sua
sponte at any time by written notice to
all parties.
(b) Motion for closed hearing. Within
20 days of service of the notice of
charges, any party may file with the
presiding officer a motion for a private
hearing and any party may file a pleading in reply to the motion. The presiding officer shall forward the motion
and any reply, together with a recommended decision on the motion, to
the Director, who shall make a final
determination. Such motions and replies are governed by § 1780.25.
(c) Filing documents under seal.
OFHEO’s counsel of record, in his discretion, may file any document or part
of a document under seal if such counsel makes a written determination that
disclosure of the document would be
contrary to the public interest. The
presiding officer shall take all appropriate steps to preserve the confidentiality of such documents or parts
thereof, including closing portions of
the hearing to the public.

§ 1780.7 Good faith certification.
(a) General requirement. Every filing
or submission of record following the
issuance of a notice by the Director
shall be signed by at least one representative of record in his individual
name and shall state that representative’s address and telephone number
and the names, addresses and telephone
numbers of all other representatives of
record for the person making the filing
or submission.
(b) Effect of signature. (1) By signing a
document, the representative of record
or party certifies that—
(i) The representative of record or
party has read the filing or submission
of record;
(ii) To the best of his knowledge, information and belief formed after reasonable inquiry, the filing or submission of record is well-grounded in fact
and is warranted by existing law or a
good faith, nonfrivolous argument for
the extension, modification, or reversal
of existing law; and
(iii) The filing or submission of
record is not made for any improper
purpose, such as to harass or to cause
unnecessary delay or needless increase
in the cost of litigation.
(2) If a filing or submission of record
is not signed, the presiding officer shall
strike the filing or submission of
record, unless it is signed promptly
after the omission is called to the attention of the pleader or movant.
(c) Effect of making oral motion or argument. The act of making any oral
motion or oral argument by any representative or party shall constitute a
certification that to the best of his
knowledge, information, and belief,
formed after reasonable inquiry, his
statements are well-grounded in fact
and are warranted by existing law or a
good faith, nonfrivolous argument for
the extension, modification, or reversal
of existing law and are not made for
any improper purpose, such as to harass or to cause unnecessary delay or
needless increase in the cost of litigation.
§ 1780.8 Ex parte communications.
(a) Definition. (1) Ex parte communication means any material oral or
written communication relevant to the
merits of an adjudicatory proceeding
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that was neither on the record nor on
reasonable prior notice to all parties
that takes place between—
(i) An interested person outside
OFHEO (including the person’s representative); and
(ii) The presiding officer handling
that proceeding, the Director, a
decisional employee assigned to that
proceeding, or any other person who is
or may reasonably be expected to be involved in the decisional process.
(2) A communication that does not
concern the merits of an adjudicatory
proceeding, such as a request for status
of the proceeding, does not constitute
an ex parte communication.
(b) Prohibition of ex parte communications. From the time the notice commencing the proceeding is issued by
the Director until the date that the Director issues his final decision pursuant to § 1780.55, no person referred to in
paragraph (a)(1)(i) of this section shall
knowingly make or cause to be made
an ex parte communication. The Director, presiding officer, or a decisional
employee shall not knowingly make or
cause to be made an ex parte communication.
(c) Procedure upon occurrence of ex
parte communication. If an ex parte
communication is received by any person identified in paragraph (a) of this
section, that person shall cause all
such written communications (or, if
the communication is oral, a memorandum stating the substance of the
communication) to be placed on the
record of the proceeding and served on
all parties. All parties to the proceeding shall have an opportunity,
within ten days of receipt of service of
the ex parte communication, to file responses thereto and to recommend any
sanctions, in accordance with paragraph (d) of this section, that they believe to be appropriate under the circumstances.
(d) Sanctions. Any party or representative for a party who makes an ex
parte communication, or who encourages or solicits another to make any
such communication, may be subject
to any appropriate sanction or sanctions imposed by the Director or the
presiding officer, including, but not
limited to, exclusion from the proceedings and an adverse ruling on the

issue that is the subject of the prohibited communication.
(e) Consultations by presiding officer.
Except to the extent required for the
disposition of ex parte matters as authorized by law, the presiding officer
may not consult a person or party on
any matter relevant to the merits of
the adjudication, unless on notice and
opportunity for all parties to participate.
(f) Separation of functions. An employee or agent engaged in the performance of investigative or prosecuting functions for OFHEO in a case
may not, in that or a factually related
case, participate or advise in the decision, recommended decision, or Director review under § 1780.55 of the recommended decision, except as witness
or counsel in public proceedings.
§ 1780.9 Filing of papers.
(a) Filing. Any papers required to be
filed shall be addressed to the presiding
officer and filed with OFHEO, 1700 G
Street, NW., Fourth Floor, Washington, DC 20552.
(b) Manner of filing. Unless otherwise
specified by the Director or the presiding officer, filing shall be accomplished by:
(1) Personal service;
(2) Delivery to the U.S. Postal Service or to a reliable commercial delivery
service for same day or overnight delivery;
(3) Mailing by first class, registered,
or certified mail; or
(4) Transmission by electronic media,
only if expressly authorized by and
upon any conditions specified by the
Director or the presiding officer. All
papers filed by electronic media shall
also concurrently be filed in accordance with paragraph (c) of this section.
(c) Formal requirements as to papers
filed. (1) Form. All papers must set forth
the name, address and telephone number of the representative or party making the filing and must be accompanied
by a certification setting forth when
and how service has been made on all
other parties. All papers filed must be
double-spaced and printed or typewritten on 81⁄2×11-inch paper and must
be clear and legible.
(2) Signature. All papers must be
dated and signed as provided in § 1780.7.
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(3) Caption. All papers filed must include at the head thereof, or on a title
page, the name of OFHEO and of the
filing party, the title and docket number of the proceeding and the subject of
the particular paper.
(4) Number of copies. Unless otherwise
specified by the Director or the presiding officer, an original and one copy
of all documents and papers shall be
filed, except that only one copy of
transcripts of testimony and exhibits
shall be filed.
§ 1780.10

Service of papers.

(a) By the parties. Except as otherwise
provided, a party filing papers or serving a subpoena shall serve a copy upon
the representative of record for each
party to the proceeding so represented
and upon any party not so represented.
(b) Method of service. Except as provided in paragraphs (c)(2) and (d) of
this section, a serving party shall use
one or more of the following methods
of service:
(1) Personal service;
(2) Delivery to the U.S. Postal Service or to a reliable commercial delivery
service for same day or overnight delivery;
(3) Mailing by first class, registered,
or certified mail; or
(4) Transmission by electronic media,
only if the parties mutually agree. Any
papers served by electronic media shall
also concurrently be served in accordance
with
the
requirements
of
§ 1780.9(c).
(c) By the Director or the presiding officer. (1) All papers required to be served
by the Director or the presiding officer
upon a party who has appeared in the
proceeding in accordance with § 1780.72
shall be served by any means specified
in paragraph (b) of this section.
(2) If a notice of appearance has not
been filed in the proceeding for a party
in accordance with § 1780.72, the Director or the presiding officer shall make
service upon the party by any of the
following methods:
(i) By personal service;
(ii) If the person to be served is an individual, by delivery to a person of
suitable age and discretion at the physical location where the individual resides or works;

(iii) If the person to be served is a
corporation or other association, by delivery to an officer, managing or general agent, or to any other agent authorized by appointment or by law to
receive service and, if the agent is one
authorized by statute to receive service
and the statute so requires, by also
mailing a copy to the party;
(iv) By registered or certified mail
addressed to the person’s last known
address; or
(v) By any other method reasonably
calculated to give actual notice.
(d) Subpoenas. Service of a subpoena
may be made:
(1) By personal service;
(2) If the person to be served is an individual, by delivery to a person of
suitable age and discretion at the physical location where the individual resides or works;
(3) If the person to be served is a corporation or other association, by delivery to an officer, managing or general
agent, or to any other agent authorized
by appointment or by law to receive
service and, if the agent is one authorized by statute to receive service and
the statute so requires, by also mailing
a copy to the party; or
(4) By registered or certified mail addressed to the person’s last known address; or
(5) By any other method reasonably
calculated to give actual notice.
(e) Area of service. Service in any
State, commonwealth, possession, territory of the United States or the District of Columbia on any person doing
business in any State, commonwealth,
possession, territory of the United
States or the District of Columbia, or
on any person as otherwise permitted
by law, is effective without regard to
the place where the hearing is held.
(f) Proof of service. Proof of service of
papers filed by a party shall be filed before action is taken thereon. The proof
of service, which shall serve as prima
facie evidence of the fact and date of
service, shall show the date and manner of service and may be by written
acknowledgment of service, by declaration of the person making service, or
by certificate of a representative of
record. However, failure to file proof of
service contemporaneously with the
papers shall not affect the validity of
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actual service. The presiding officer
may allow the proof to be amended or
supplied, unless to do so would result
in material prejudice to a party.
§ 1780.11 Computing time.
(a) General rule. In computing any period of time prescribed or allowed by
this subpart, the date of the act or
event that commences the designated
period of time is not included. The last
day so computed is included unless it is
a Saturday, Sunday, or Federal holiday. When the last day is a Saturday,
Sunday or Federal holiday, the period
shall run until the end of the next day
that is not a Saturday, Sunday, or Federal holiday. Intermediate Saturdays,
Sundays and Federal holidays are included in the computation of time.
However, when the time period within
which an act is to be performed is 10
days or less, not including any additional time allowed for in paragraph (c)
of this section, intermediate Saturdays, Sundays and Federal holidays are
not included.
(b) When papers are deemed to be filed
or served. (1) Filing and service are
deemed to be effective—
(i) In the case of personal service or
same day reliable commercial delivery
service, upon actual service;
(ii) In the case of U.S. Postal Service
or reliable commercial overnight delivery service, or first class, registered, or
certified mail, upon deposit in or delivery to an appropriate point of collection; or
(iii) In the case of transmission by
electronic media, as specified by the
authority receiving the filing in the
case of filing, and as agreed among the
parties in the case of service.
(2) The effective filing and service
dates specified in paragraph (b)(1) of
this section may be modified by the Director or the presiding officer in the
case of filing or by agreement of the
parties in the case of service.
(c) Calculation of time for service and
filing of responsive papers. Whenever a
time limit is measured by a prescribed
period from the service of any notice or
paper, the applicable time limits shall
be calculated as follows:
(1) If service was made by first class,
registered, or certified mail, or by delivery to the U.S. Postal Service for

longer than overnight delivery service,
add three calendar days to the prescribed period for the responsive filing.
(2) If service was made by U.S. Postal
Service or reliable commercial overnight delivery service, add 1 calendar
day to the prescribed period for the responsive filing.
(3) If service was made by electronic
media transmission, add one calendar
day to the prescribed period for the responsive filing, unless otherwise determined by the Director or the presiding
officer in the case of filing, or by agreement among the parties in the case of
service.
§ 1780.12 Change of time limits.
Except as otherwise provided by law,
the presiding officer may, for good
cause shown, extend the time limits
prescribed above or prescribed by any
notice or order issued in the proceedings. After the referral of the case
to the Director pursuant to § 1780.53,
the Director may grant extensions of
the time limits for good cause shown.
Extensions may be granted on the motion of a party after notice and opportunity to respond is afforded all nonmoving parties, or on the Director’s or
the presiding officer’s own motion.
§ 1780.13 Witness fees and expenses.
Witnesses (other than parties) subpoenaed for testimony or depositions
shall be paid the same fees for attendance and mileage as are paid in the
United States district courts in proceedings in which the United States is
a party, provided that, in the case of a
discovery subpoena addressed to a
party, no witness fees or mileage shall
be paid. Fees for witnesses shall be tendered in advance by the party requesting the subpoena, except that fees and
mileage need not be tendered in advance where OFHEO is the party requesting the subpoena. OFHEO shall
not be required to pay any fees to or
expenses of any witness not subpoenaed
by OFHEO.
§ 1780.14 Opportunity for informal settlement.
Any respondent may, at any time in
the proceeding, unilaterally submit to
OFHEO’s counsel of record written offers or proposals for settlement of a
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proceeding without prejudice to the
rights of any of the parties. No such
offer or proposal shall be made to any
OFHEO representative other than
OFHEO’s counsel of record. Submission
of a written settlement offer does not
provide a basis for adjourning or otherwise delaying all or any portion of a
proceeding under this part. No settlement offer or proposal, or any subsequent negotiation or resolution, is admissible as evidence in any proceeding.

(c) A proposed order or prayer for an
order granting the requested relief;
(d) The time, place and nature of the
hearing;
(e) The time within which to file an
answer;
(f) The time within which to request
a hearing; and
(g) The address for filing the answer
and/or request for a hearing.

§ 1780.15 OFHEO’s right to conduct examination.
Nothing contained in this part limits
in any manner the right of OFHEO to
conduct any examination, inspection,
or visitation of any Enterprise or affiliate, or the right of OFHEO to conduct
or continue any form of investigation
authorized by law.

(a) When. Unless otherwise specified
by the Director in the notice, respondent shall file an answer within 20 days
of service of the notice.
(b) Content of answer. An answer must
respond specifically to each paragraph
or allegation of fact contained in the
notice and must admit, deny, or state
that the party lacks sufficient information to admit or deny each allegation
of fact. A statement of lack of information has the effect of a denial. Denials
must fairly meet the substance of each
allegation of fact denied; general denials are not permitted. When a respondent denies part of an allegation, that
part must be denied and the remainder
specifically admitted. Any allegation
of fact in the notice that is not denied
in the answer is deemed admitted for
purposes of the proceeding. A respondent is not required to respond to the
portion of a notice that constitutes the
prayer for relief or proposed order. The
answer must set forth affirmative defenses, if any, asserted by the respondent.
(c) Default. Failure of a respondent to
file an answer required by this section
within the time provided constitutes a
waiver of such respondent’s right to appear and contest the allegations in the
notice. If no timely answer is filed,
OFHEO’s counsel of record may file a
motion for entry of an order of default.
Upon a finding that no good cause has
been shown for the failure to file a
timely answer, the presiding officer
shall file with the Director a recommended decision containing the
findings and the relief sought in the
notice. Any final order issued by the
Director based upon a respondent’s
failure to answer is deemed to be an
order issued upon consent.

§ 1780.16 Collateral attacks on adjudicatory proceeding.
If an interlocutory appeal or collateral attack is brought in any court
concerning all or any part of an adjudicatory proceeding, the challenged adjudicatory proceeding shall continue
without regard to the pendency of that
court proceeding. No default or other
failure to act as directed in the adjudicatory proceeding within the times
prescribed in this subpart shall be excused based on the pendency before any
court of any interlocutory appeal or
collateral attack.

Subpart B—Prehearing
Proceedings
SOURCE: 64 FR 72513, Dec. 28, 1999, unless
otherwise noted.

§ 1780.20 Commencement
of
proceeding and contents of notice of
charges.
Proceedings under this subpart are
commenced by the issuance of a notice
of charges by the Director, which must
be served upon the respondent. Such
notice shall state all of the following:
(a) The legal authority for the proceeding and for OFHEO’s jurisdiction
over the proceeding;
(b) A statement of the matters of fact
or law showing that OFHEO is entitled
to relief;

§ 1780.21

Answer.
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§ 1780.22 Amended pleadings.
(a) Amendments. The notice or answer
may be amended or supplemented at
any stage of the proceeding. The respondent must answer an amended notice within the time remaining for the
respondent’s answer to the original notice, or within ten days after service of
the amended notice, whichever period
is longer, unless the Director or presiding officer orders otherwise for good
cause shown.
(b) Amendments to conform to the evidence. When issues not raised in the notice or answer are tried at the hearing
by express or implied consent of the
parties, they will be treated in all respects as if they had been raised in the
notice or answer, and no formal amendments are required. If evidence is objected to at the hearing on the ground
that it is not within the issues raised
by the notice or answer, the presiding
officer may admit the evidence when
admission is likely to assist in adjudicating the merits of the action. The
presiding officer will do so freely when
the determination of the merits of the
action is served thereby and the objecting party fails to satisfy the presiding
officer that the admission of such evidence would unfairly prejudice that
party’s action or defense upon the merits. The presiding officer may grant a
continuance to enable the objecting
party to meet such evidence.
§ 1780.23 Failure to appear.
Failure of a respondent to appear in
person at the hearing or by a duly authorized representative constitutes a
waiver of respondent’s right to a hearing and is deemed an admission of the
facts as alleged and consent to the relief sought in the notice. Without further proceedings or notice to the respondent, the presiding officer shall
file with the Director a recommended
decision containing the findings and
the relief sought in the notice.
§ 1780.24 Consolidation and severance
of actions.
(a) Consolidation. On the motion of
any party, or on the presiding officer’s
own motion, the presiding officer may
consolidate, for some or all purposes,
any two or more proceedings, if each
such proceeding involves or arises out

of the same transaction, occurrence or
series of transactions or occurrences,
or involves at least one common respondent or a material common question of law or fact, unless such consolidation would cause unreasonable delay
or injustice. In the event of consolidation under this section, appropriate adjustment to the prehearing schedule
must be made to avoid unnecessary expense, inconvenience, or delay.
(b) Severance. The presiding officer
may, upon the motion of any party,
sever the proceeding for separate resolution of the matter as to any respondent only if the presiding officer finds
that undue prejudice or injustice to the
moving party would result from not
severing the proceeding and such undue
prejudice or injustice would outweigh
the interests of judicial economy and
expedition in the complete and final
resolution of the proceeding.
§ 1780.25

Motions.

(a) In writing. (1) Except as otherwise
provided herein, an application or request for an order or ruling must be
made by written motion.
(2) All written motions must state
with particularity the relief sought and
must be accompanied by a proposed
order.
(3) No oral argument may be held on
written motions except as otherwise directed by the presiding officer. Written
memoranda, briefs, affidavits, or other
relevant material or documents may be
filed in support of or in opposition to a
motion.
(b) Oral motions. A motion may be
made orally on the record unless the
presiding officer directs that such motion be reduced to writing.
(c) Filing of motions. Motions must be
filed with the presiding officer, except
that following the filing of a recommended decision, motions must be
filed with the Director.
(d) Responses. (1) Except as otherwise
provided herein, any party may file a
written response to a motion within
ten days after service of any written
motion, or within such other period of
time as may be established by the presiding officer or the Director. The presiding officer shall not rule on any oral
or written motion before each party
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has had an opportunity to file a response.
(2) The failure of a party to oppose a
written motion or an oral motion made
on the record is deemed a consent by
that party to the entry of an order substantially in the form of the order accompanying the motion.
(e) Dilatory motions. Frivolous, dilatory, or repetitive motions are prohibited. The filing of such motions may
form the basis for sanctions.
(f) Dispositive motions. Dispositive motions are governed by §§ 1780.31 and
1780.32.
§ 1780.26

Discovery.

(a) Limits on discovery. Subject to the
limitations set out in paragraphs (b),
(d), and (e) of this section, a party to a
proceeding under this subpart may obtain document discovery by serving a
written request to produce documents.
For purposes of a request to produce
documents, the term ‘‘documents’’ may
be defined to include drawings, graphs,
charts, photographs, recordings, data
stored in electronic form, and other
data compilations from which information can be obtained or translated, if
necessary, by the parties through detection devices into reasonably usable
form, as well as written material of all
kinds.
(b) Relevance. A party may obtain
document discovery regarding any
matter not privileged that has material relevance to the merits of the
pending action. Any request to produce
documents that calls for irrelevant material, that is unreasonable, oppressive,
excessive in scope, unduly burdensome,
or repetitive of previous requests, or
that seeks to obtain privileged documents will be denied or modified. A request is unreasonable, oppressive, excessive in scope, or unduly burdensome
if, among other things, it fails to include justifiable limitations on the
time period covered and the geographic
locations to be searched, the time provided to respond in the request is inadequate, or the request calls for copies
of documents to be delivered to the requesting party and fails to include the
requestor’s written agreement to pay
in advance for the copying, in accordance with § 1780.27.

(c) Forms of discovery. Discovery shall
be limited to requests for production of
documents for inspection and copying.
No other form of discovery shall be allowed. Discovery by use of interrogatories is not permitted. This paragraph shall not be interpreted to require the creation of a document.
(d) Privileged matter. Privileged documents are not discoverable. Privileges
include the attorney-client privilege,
work-product privilege, any government’s or government agency’s deliberative process privilege and any other
privileges provided by the Constitution, any applicable act of Congress, or
the principles of common law.
(e) Time limits. All discovery, including all responses to discovery requests,
shall be completed at least 20 days
prior to the date scheduled for the
commencement of the hearing. No exception to this time limit shall be permitted, unless the presiding officer
finds on the record that good cause exists for waiving the requirements of
this paragraph.
§ 1780.27 Request for document discovery from parties.
(a) General rule. Any party may serve
on any other party a request to
produce for inspection any discoverable
documents that are in the possession,
custody, or control of the party upon
whom the request is served. Copies of
the request shall be served on all other
parties. The request must identify the
documents to be produced either by individual item or by category and must
describe each item and category with
reasonable particularity. Documents
must be produced as they are kept in
the usual course of business or they
shall be labeled and organized to correspond with the categories in the request.
(b) Production or copying. The request
must specify a reasonable time, place
and manner for production and performing any related acts. In lieu of inspecting the documents, the requesting
party may specify that all or some of
the responsive documents be copied
and the copies delivered to the requesting party. If copying of fewer than 250
pages is requested, the party to whom
the request is addressed shall bear the
cost of copying and shipping charges. If
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a party requests more than 250 pages of
copying, the requesting party shall pay
for copying and shipping charges.
Copying charges are at the current rate
per page imposed by OFHEO at
§ 1710.22(b)(2) of this chapter for requests for documents filed under the
Freedom of Information Act, 12 U.S.C.
552. The party to whom the request is
addressed may require payment in advance before producing the documents.
(c) Obligation to update responses. A
party who has responded to a discovery
request is not required to supplement
the response, unless:
(1) The responding party learns that
in some material respect the information disclosed is incomplete or incorrect, and
(2) The additional or corrective information has not otherwise been made
known to the other parties during the
discovery process or in writing.
(d) Motions to strike or limit discovery
requests. (1) Any party that objects to a
discovery request may, within ten days
of being served with such request, file a
motion in accordance with the provisions of § 1780.25 to strike or otherwise
limit the request. If an objection is
made to only a portion of an item or
category in a request, the objection
shall specify that portion. Any objections not made in accordance with this
paragraph and § 1780.25 are waived.
(2) The party who served the request
that is the subject of a motion to
strike or limit may file a written response within five days of service of
the motion. No other party may file a
response.
(e) Privilege. At the time other documents are produced, all documents
withheld on the grounds of privilege
must be reasonably identified, together
with a statement of the basis for the
assertion of privilege. When similar
documents that are protected by deliberative process, attorney work-product, or attorney-client privilege are voluminous, these documents may be
identified by category instead of by individual document. The presiding officer has discretion to determine when
the identification by category is insufficient.
(f) Motions to compel production. (1) If
a party withholds any documents as
privileged or fails to comply fully with

a discovery request, the requesting
party may, within ten days of the assertion of privilege or of the time the
failure to comply becomes known to
the requesting party, file a motion in
accordance with the provisions of
§ 1780.25 for the issuance of a subpoena
compelling production.
(2) The party who asserted the privilege or failed to comply with the request may, within five days of service
of a motion for the issuance of a subpoena compelling production, file a
written response to the motion. No
other party may file a response.
(g) Ruling on motions. After the time
for filing responses to motions pursuant to this section has expired, the presiding officer shall rule promptly on all
such motions. If the presiding officer
determines that a discovery request or
any of its terms calls for irrelevant
material, is unreasonable, oppressive,
excessive in scope, unduly burdensome,
or repetitive of previous requests, or
seeks to obtain privileged documents,
he may deny or modify the request and
may issue appropriate protective orders, upon such conditions as justice
may require. The pendency of a motion
to strike or limit discovery or to compel production shall not be a basis for
staying or continuing the proceeding,
unless otherwise ordered by the presiding officer. Notwithstanding any
other provision in this part, the presiding officer may not release, or order
a party to produce, documents withheld on grounds of privilege if the
party has stated to the presiding officer its intention to file a timely motion for interlocutory review of the
presiding officer’s order to produce the
documents, until the motion for interlocutory review has been decided.
(h) Enforcing discovery subpoenas. If
the presiding officer issues a subpoena
compelling production of documents by
a party, the subpoenaing party may, in
the event of noncompliance and to the
extent authorized by applicable law,
apply to any appropriate United States
district court for an order requiring
compliance with the subpoena. A party’s right to seek court enforcement of
a subpoena shall not in any manner
limit the sanctions that may be imposed by the presiding officer against a
party who fails to produce or induces

535

VerDate Dec<13>2002

05:41 Jan 20, 2003

Jkt 200039

PO 00000

Frm 00535

Fmt 8010

Sfmt 8010

Y:\SGML\200039T.XXX

200039T

§ 1780.28

12 CFR Ch. XVII (1–1–03 Edition)

another to fail to produce subpoenaed
documents.
§ 1780.28 Document subpoenas to nonparties.
(a) General rules. (1) Any party may
apply to the presiding officer for the
issuance of a document discovery subpoena addressed to any person who is
not a party to the proceeding. The application must contain a proposed document subpoena and a brief statement
showing the general relevance and reasonableness of the scope of documents
sought. The subpoenaing party shall
specify a reasonable time, place, and
manner for production in response to
the subpoena.
(2) A party shall only apply for a document subpoena under this section
within the time period during which
such party could serve a discovery request under § 1780.27. The party obtaining the document subpoena is responsible for serving it on the subpoenaed
person and for serving copies on all
parties. Document subpoenas may be
served in any State, territory, or possession of the United States, the District of Columbia, or as otherwise provided by law.
(3) The presiding officer shall issue
promptly any document subpoena applied for under this section; except
that, if the presiding officer determines
that the application does not set forth
a valid basis for the issuance of the
subpoena, or that any of its terms are
unreasonable, oppressive, excessive in
scope, or unduly burdensome, he may
refuse to issue the subpoena or may
issue it in a modified form upon such
conditions as may be determined by
the presiding officer.
(b) Motion to quash or modify. (1) Any
person to whom a document subpoena
is directed may file a motion to quash
or modify such subpoena, accompanied
by a statement of the basis for quashing or modifying the subpoena. The
movant shall serve the motion on all
parties and any party may respond to
such motion within ten days of service
of the motion.
(2) Any motion to quash or modify a
document subpoena must be filed on
the same basis, including the assertion
of privilege, upon which a party could
object to a discovery request under

§ 1780.27 and during the same time limits during which such an objection
could be filed.
(c) Enforcing document subpoenas. If a
subpoenaed person fails to comply with
any subpoena issued pursuant to this
section or any order of the presiding officer that directs compliance with all
or any portion of a document subpoena,
the subpoenaing party or any other aggrieved party may, to the extent authorized by applicable law, apply to an
appropriate United States district
court for an order requiring compliance
with the subpoena. A party’s right to
seek court enforcement of a document
subpoena shall in no way limit the
sanctions that may be imposed by the
presiding officer on a party who induces a failure to comply with subpoenas issued under this section.
§ 1780.29 Deposition of witness unavailable for hearing.
(a) General rules. (1) If a witness will
not be available for the hearing, a
party desiring to preserve that witness’
testimony for the record may apply in
accordance with the procedures set
forth in paragraph (a)(2) of this section
to the presiding officer for the issuance
of a subpoena, including a subpoena
duces tecum, requiring the attendance
of the witness at a deposition. The presiding officer may issue a deposition
subpoena under this section upon a
showing that—
(i) The witness will be unable to attend or may be prevented from attending the hearing because of age, sickness, or infirmity, or will be otherwise
unavailable;
(ii) The witness’ unavailability was
not produced or caused by the subpoenaing party;
(iii) The testimony is reasonably expected to be material; and
(iv) Taking the deposition will not
result in any undue burden to any
other party and will not cause undue
delay of the proceeding.
(2) The application must contain a
proposed deposition subpoena and a
brief statement of the reasons for the
issuance of the subpoena. The subpoena
must name the witness whose deposition is to be taken and specify the time
and place for taking the deposition. A
deposition subpoena may require the
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witness to be deposed anywhere within
the United States and its possessions
and territories in which that witness
resides or has a regular place of employment or such other convenient
place as the presiding officer shall fix.
(3) Subpoenas must be issued promptly upon request, unless the presiding
officer determines that the request
fails to set forth a valid basis under
this section for its issuance. Before
making a determination that there is
no valid basis for issuing the subpoena,
the presiding officer shall require a
written response from the party requesting the subpoena or require attendance at a conference to determine
whether there is a valid basis upon
which to issue the requested subpoena.
(4) The party obtaining a deposition
subpoena is responsible for serving it
on the witness and for serving copies
on all parties. Unless the presiding officer orders otherwise, no deposition
under this section shall be taken on
fewer than 10 days’ notice to the witness and all parties. Deposition subpoenas may be served anywhere within
the United States or its possessions or
territories on any person doing business anywhere within the United
States or its possessions or territories,
or as otherwise permitted by law.
(b) Objections to deposition subpoenas.
(1) The witness and any party who has
not had an opportunity to oppose a
deposition subpoena issued under this
section may file a motion under
§ 1780.25 with the presiding officer to
quash or modify the subpoena prior to
the time for compliance specified in
the subpoena, but not more than 10
days after service of the subpoena.
(2) A statement of the basis for the
motion to quash or modify a subpoena
issued under this section must accompany the motion. The motion must be
served on all parties.
(c) Procedure upon deposition. (1) Each
witness testifying pursuant to a deposition subpoena must be duly sworn and
each party shall have the right to examine the witness. Objections to questions or documents must be in short
form, stating the grounds for the objection. Failure to object to questions or
documents is not deemed a waiver except where the ground for objection
might have been avoided if the objec-

tion had been presented timely. All
questions, answers and objections must
be recorded.
(2) Any party may move before the
presiding officer for an order compelling the witness to answer any questions the witness has refused to answer
or submit any evidence that, during
the deposition, the witness has refused
to submit.
(3) The deposition must be subscribed
by the witness, unless the parties and
the witness, by stipulation, have
waived the signing, or the witness is
ill, cannot be found, or has refused to
sign. If the deposition is not subscribed
by the witness, the court reporter taking the deposition shall certify that
the transcript is a true and complete
transcript of the deposition.
(d) Enforcing subpoenas. If a subpoenaed person fails to comply with any
subpoena issued pursuant to this section or with any order of the presiding
officer made upon motion under paragraph (c)(2) of this section, the subpoenaing party or other aggrieved
party may, to the extent authorized by
applicable law, apply to an appropriate
United States district court for an
order requiring compliance with the
portions of the subpoena that the presiding officer has ordered enforced. A
party’s right to seek court enforcement
of a deposition subpoena in no way limits the sanctions that may be imposed
by the presiding officer on a party who
fails to comply with or induces a failure to comply with a subpoena issued
under this section.
§ 1780.30

Interlocutory review.

(a) General rule. The Director may review a ruling of the presiding officer
prior to the certification of the record
to the Director only in accordance with
the procedures set forth in this section.
(b) Scope of review. The Director may
exercise interlocutory review of a ruling of the presiding officer if the Director finds that—
(1) The ruling involves a controlling
question of law or policy as to which
substantial grounds exist for a difference of opinion;
(2) Immediate review of the ruling
may materially advance the ultimate
termination of the proceeding;
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(3) Subsequent modification of the
ruling at the conclusion of the proceeding would be an inadequate remedy; or
(4) Subsequent modification of the
ruling would cause unusual delay or expense.
(c) Procedure. Any motion for interlocutory review shall be filed by a
party with the presiding officer within
ten days of his ruling. Upon the expiration of the time for filing all responses,
the presiding officer shall refer the
matter to the Director for final disposition. In referring the matter to the Director, the presiding officer may indicate agreement or disagreement with
the asserted grounds for interlocutory
review of the ruling in question.
(d) Suspension of proceeding. Neither a
request for interlocutory review nor
any disposition of such a request by
the Director under this section suspends or stays the proceeding unless
otherwise ordered by the presiding officer or the Director.
§ 1780.31 Summary disposition.
(a) In general. The presiding officer
shall recommend that the Director
issue a final order granting a motion
for summary disposition if the undisputed pleaded facts, admissions, affidavits, stipulations, documentary evidence, matters as to which official notice may be taken and any other evidentiary materials properly submitted
in connection with a motion for summary disposition show that—
(1) There is no genuine issue as to
any material fact; and
(2) The movant is entitled to a decision in its favor as a matter of law.
(b) Filing of motions and responses. (1)
Any party who believes there is no genuine issue of material fact to be determined and that such party is entitled
to a decision as a matter of law may
move at any time for summary disposition in its favor of all or any part of
the proceeding. Any party, within 20
days after service of such motion or
within such time period as allowed by
the presiding officer, may file a response to such motion.
(2) A motion for summary disposition
must be accompanied by a statement of
material facts as to which the movant
contends there is no genuine issue.

Such motion must be supported by documentary evidence, which may take
the form of admissions in pleadings,
stipulations, written interrogatory responses,
depositions,
investigatory
depositions, transcripts, affidavits and
any other evidentiary materials that
the movant contends support its position. The motion must also be accompanied by a brief containing the points
and authorities in support of the contention of the movant. Any party opposing a motion for summary disposition must file a statement setting
forth those material facts as to which
such party contends a genuine dispute
exists. Such opposition must be supported by evidence of the same type as
that submitted with the motion for
summary disposition and a brief containing the points and authorities in
support of the contention that summary disposition would be inappropriate.
(c) Hearing on motion. At the request
of any party or on his own motion, the
presiding officer may hear oral argument on the motion for summary disposition.
(d) Decision on motion. Following receipt of a motion for summary disposition and all responses thereto, the presiding officer shall determine whether
the movant is entitled to summary disposition. If the presiding officer determines that summary disposition is
warranted, the presiding officer shall
submit a recommended decision to that
effect to the Director, under § 1780.53. If
the presiding officer finds that the
moving party is not entitled to summary disposition, the presiding officer
shall make a ruling denying the motion.
§ 1780.32

Partial summary disposition.

If the presiding officer determines
that a party is entitled to summary
disposition as to certain claims only,
he shall defer submitting a recommended decision to the Director as
to those claims. A hearing on the remaining issues must be ordered. Those
claims for which the presiding officer
has determined that summary disposition is warranted will be addressed in
the recommended decision filed at the
conclusion of the hearing.
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§ 1780.33 Scheduling and prehearing
conferences.
(a) Scheduling conference. Within 30
days of service of the notice or order
commencing a proceeding or such other
time as the parties may agree, the presiding officer shall direct representatives for all parties to meet with him
in person at a specified time and place
prior to the hearing or to confer by
telephone for the purpose of scheduling
the course and conduct of the proceeding. This meeting or telephone
conference is called a ‘‘scheduling conference.’’ The identification of potential witnesses, the time for and manner
of discovery and the exchange of any
prehearing materials including witness
lists, statements of issues, stipulations, exhibits and any other materials
may also be determined at the scheduling conference.
(b) Prehearing conferences. The presiding officer may, in addition to the
scheduling conference, on his own motion or at the request of any party, direct representatives for the parties to
meet with him (in person or by telephone) at a prehearing conference to
address any or all of the following:
(1) Simplification and clarification of
the issues;
(2) Stipulations, admissions of fact
and the contents, authenticity and admissibility into evidence of documents;
(3) Matters of which official notice
may be taken;
(4) Limitation of the number of witnesses;
(5) Summary disposition of any or all
issues;
(6) Resolution of discovery issues or
disputes;
(7) Amendments to pleadings; and
(8) Such other matters as may aid in
the orderly disposition of the proceeding.
(c) Transcript. The presiding officer,
in his discretion, may require that a
scheduling or prehearing conference be
recorded by a court reporter. A transcript of the conference and any materials filed, including orders, becomes
part of the record of the proceeding. A
party may obtain a copy of the transcript at such party’s expense.
(d) Scheduling or prehearing orders.
Within a reasonable time following the
conclusion of the scheduling con-

ference or any prehearing conference,
the presiding officer shall serve on
each party an order setting forth any
agreements reached and any procedural
determinations made.
§ 1780.34 Prehearing submissions.
(a) Within the time set by the presiding officer, but in no case later than
10 days before the start of the hearing,
each party shall serve on every other
party the serving party’s—
(1) Prehearing statement;
(2) Final list of witnesses to be called
to testify at the hearing, including
name and address of each witness and a
short summary of the expected testimony of each witness;
(3) List of the exhibits to be introduced at the hearing along with a copy
of each exhibit; and
(4) Stipulations of fact, if any.
(b) Effect of failure to comply. No witness may testify and no exhibits may
be introduced at the hearing if such
witness or exhibit is not listed in the
prehearing submissions pursuant to
paragraph (a) of this section, except for
good cause shown.
§ 1780.35 Hearing subpoenas.
(a) Issuance. (1) Upon application of a
party showing general relevance and
reasonableness of scope of the testimony or other evidence sought, the
presiding officer may issue a subpoena
or a subpoena duces tecum requiring the
attendance of a witness at the hearing
or the production of documentary or
physical evidence at such hearing. The
application for a hearing subpoena
must also contain a proposed subpoena
specifying the attendance of a witness
or the production of evidence from any
State, commonwealth, possession, territory of the United States, or the District of Columbia, or as otherwise provided by law at any designated place
where the hearing is being conducted.
The party making the application shall
serve a copy of the application and the
proposed subpoena on every other
party.
(2) A party may apply for a hearing
subpoena at any time before the commencement of or during a hearing.
During a hearing, a party may make an
application for a subpoena orally on
the record before the presiding officer.
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(3) The presiding officer shall
promptly issue any hearing subpoena
applied for under this section; except
that, if the presiding officer determines
that the application does not set forth
a valid basis for the issuance of the
subpoena, or that any of its terms are
unreasonable, oppressive, excessive in
scope, or unduly burdensome, he may
refuse to issue the subpoena or may
issue the subpoena in a modified form
upon any conditions consistent with
this subpart. Upon issuance by the presiding officer, the party making the application shall serve the subpoena on
the person named in the subpoena and
on each party.
(b) Motion to quash or modify. (1) Any
person to whom a hearing subpoena is
directed or any party may file a motion to quash or modify such subpoena,
accompanied by a statement of the
basis for quashing or modifying the
subpoena. The movant must serve the
motion on each party and on the person named in the subpoena. Any party
may respond to the motion within ten
days of service of the motion.
(2) Any motion to quash or modify a
hearing subpoena must be filed prior to
the time specified in the subpoena for
compliance, but no more than 10 days
after the date of service of the subpoena upon the movant.
(c) Enforcing subpoenas. If a subpoenaed person fails to comply with any
subpoena issued pursuant to this section or any order of the presiding officer that directs compliance with all or
any portion of a hearing subpoena, the
subpoenaing party or any other aggrieved party may seek enforcement of
the subpoena pursuant to § 1780.28(c). A
party’s right to seek court enforcement
of a hearing subpoena shall in no way
limit the sanctions that may be imposed by the presiding officer on a
party who induces a failure to comply
with subpoenas issued under this section.

Subpart C—Hearing and
Posthearing Proceedings
SOURCE: 64 FR 72518, Dec. 28, 1999, unless
otherwise noted.

§ 1780.50 Conduct of hearings.
(a) General rules. (1) Hearings shall be
conducted in accordance with 5 U.S.C.
chapter 5 and other applicable law and
so as to provide a fair and expeditious
presentation of the relevant disputed
issues. Except as limited by this subpart, each party has the right to
present its case or defense by oral and
documentary evidence and to conduct
such cross examination as may be required for full disclosure of the facts.
(2) Order of hearing. OFHEO’s counsel
of record shall present its case-in-chief
first, unless otherwise ordered by the
presiding officer or unless otherwise
expressly specified by law or regulation. OFHEO’s counsel of record shall
be the first party to present an opening
statement and a closing statement and
may make a rebuttal statement after
the respondent’s closing statement. If
there are multiple respondents, respondents may agree among themselves as to their order or presentation
of their cases, but if they do not agree,
the presiding officer shall fix the order.
(3) Examination of witnesses. Only one
representative for each party may conduct an examination of a witness, except that in the case of extensive direct
examination, the presiding officer may
permit more than one representative
for the party presenting the witness to
conduct the examination. A party may
have one representative conduct the direct examination and another representative conduct re-direct examination of a witness, or may have one representative conduct the cross examination of a witness and another representative conduct the re-cross examination of a witness.
(4) Stipulations. Unless the presiding
officer directs otherwise, all documents
that the parties have stipulated as admissible shall be admitted into evidence upon commencement of the hearing.
(b) Transcript. The hearing shall be
recorded and transcribed. The transcript shall be made available to any
party upon payment of the cost thereof. The presiding officer shall have authority to order the record corrected,
either upon motion to correct, upon
stipulation of the parties, or following
notice to the parties upon the presiding
officer’s own motion.
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§ 1780.51 Evidence.
(a) Admissibility. (1) Except as is otherwise set forth in this section, relevant, material and reliable evidence
that is not unduly repetitive is admissible to the fullest extent authorized
by the Administrative Procedure Act
and other applicable law.
(2) Evidence that would be admissible
under the Federal Rules of Evidence is
admissible in a proceeding conducted
pursuant to this subpart.
(3) Evidence that would be inadmissible under the Federal Rules of Evidence may not be deemed or ruled to be
inadmissible in a proceeding conducted
pursuant to this subpart if such evidence is relevant, material, reliable
and not unduly repetitive.
(b) Official notice. (1) Official notice
may be taken of any material fact that
may be judicially noticed by a United
States district court and any material
information in the official public
records of any Federal or State government agency.
(2) All matters officially noticed by
the presiding officer or the Director
shall appear on the record.
(3) If official notice is requested of
any material fact, the parties, upon
timely request, shall be afforded an opportunity to object.
(c) Documents. (1) A duplicate copy of
a document is admissible to the same
extent as the original, unless a genuine
issue is raised as to whether the copy is
in some material respect not a true and
legible copy of the original.
(2) Subject to the requirements of
paragraph (a)(1) of this section, any
document, including a report of examination, oversight activity, inspection,
or visitation, prepared by OFHEO or by
another Federal or State financial institutions regulatory agency is admissible either with or without a sponsoring witness.
(3) Witnesses may use existing or
newly created charts, exhibits, calendars, calculations, outlines, or other
graphic material to summarize, illustrate, or simplify the presentation of
testimony. Such materials may, subject to the presiding officer’s discretion, be used with or without being admitted into evidence.
(d) Objections. (1) Objections to the
admissibility of evidence must be time-

ly made and rulings on all objections
must appear in the record.
(2) When an objection to a question
or line of questioning is sustained, the
examining representative of record
may make a specific proffer on the
record of what he expected to prove by
the expected testimony of the witness.
The proffer may be by representation
of the representative or by direct interrogation of the witness.
(3) The presiding officer shall retain
rejected exhibits, adequately marked
for identification, for the record and
transmit such exhibits to the Director.
(4) Failure to object to admission of
evidence or to any ruling constitutes a
waiver of the objection.
(e) Stipulations. The parties may stipulate as to any relevant matters of fact
or the authentication of any relevant
documents. Such stipulations must be
received in evidence at a hearing and
are binding on the parties with respect
to the matters therein stipulated.
(f) Depositions of unavailable witnesses.
(1) If a witness is unavailable to testify
at a hearing and that witness has testified in a deposition in accordance with
§ 1780.29, a party may offer as evidence
all or any part of the transcript of the
deposition, including deposition exhibits, if any.
(2) Such deposition transcript is admissible to the same extent that testimony would have been admissible had
that person testified at the hearing,
provided that if a witness refused to
answer proper questions during the
depositions, the presiding officer may,
on that basis, limit the admissibility of
the deposition in any manner that justice requires.
(3) Only those portions of a deposition received in evidence at the hearing constitute a part of the record.
§ 1780.52 Post hearing filings.
(a) Proposed findings and conclusions
and supporting briefs. (1) Using the same
method of service for each party, the
presiding officer shall serve notice
upon each party that the certified
transcript, together with all hearing
exhibits and exhibits introduced but
not admitted into evidence at the hearing, has been filed. Any party may file
with the presiding officer proposed
findings of fact, proposed conclusions
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of law and a proposed order within 30
days after the parties have received notice that the transcript has been filed
with the presiding officer, unless otherwise ordered by the presiding officer.
(2) Proposed findings and conclusions
must be supported by citation to any
relevant authorities and by page references to any relevant portions of the
record. A posthearing brief may be
filed in support of proposed findings
and conclusions, either as part of the
same document or in a separate document.
(3) Any party is deemed to have
waived any issue not raised in proposed
findings or conclusions timely filed by
that party.
(b) Reply briefs. Reply briefs may be
filed within 15 days after the date on
which the parties’ proposed findings
and conclusions and proposed order are
due. Reply briefs must be limited
strictly to responding to new matters,
issues, or arguments raised in another
party’s papers. A party who has not
filed proposed findings of fact and conclusions of law or a posthearing brief
may not file a reply brief.
(c) Simultaneous filing required. The
presiding officer shall not order the filing by any party of any brief or reply
brief supporting proposed findings and
conclusions in advance of the other
party’s filing of its brief.
§ 1780.53 Recommended decision and
filing of record.
(a) Filing of recommended decision and
record. Within 45 days after expiration
of the time allowed for filing reply
briefs under § 1780.52(b), the presiding
officer shall file with and certify to the
Director, for decision, the record of the
proceeding. The record must include
the presiding officer’s recommended
decision, recommended findings of fact
and conclusions of law, and proposed
order; all prehearing and hearing transcripts, exhibits and rulings; and the
motions, briefs, memoranda and other
supporting papers filed in connection
with the hearing. The presiding officer
shall serve upon each party the recommended
decision,
recommended
findings and conclusions, and proposed
order.
(b) Filing of index. At the same time
the presiding officer files with and cer-

tifies to the Director, for final determination, the record of the proceeding,
the presiding officer shall furnish to
the Director a certified index of the entire record of the proceeding. The certified index shall include, at a minimum, an entry for each paper, document or motion filed with the presiding
officer in the proceeding, the date of
the filing, and the identity of the filer.
The certified index shall also include
an exhibit index containing, at a minimum, an entry consisting of exhibit
number and title or description for:
Each exhibit introduced and admitted
into evidence at the hearing; each exhibit introduced but not admitted into
evidence at the hearing; each exhibit
introduced and admitted into evidence
after the completion of the hearing;
and each exhibit introduced but not admitted into evidence after the completion of the hearing.
§ 1780.54 Exceptions to recommended
decision.
(a) Filing exceptions. Within 30 days
after service of the recommended decision, recommended findings and conclusions, and proposed order under
§ 1780.53, a party may file with the Director written exceptions to the presiding officer’s recommended decision,
recommended findings and conclusions,
or proposed order; to the admission or
exclusion of evidence; or to the failure
of the presiding officer to make a ruling proposed by a party. A supporting
brief may be filed at the time the exceptions are filed, either as part of the
same document or in a separate document.
(b) Effect of failure to file or raise exceptions. (1) Failure of a party to file
exceptions to those matters specified
in paragraph (a) of this section within
the time prescribed is deemed a waiver
of objection thereto.
(2) No exception need be considered
by the Director if the party taking exception had an opportunity to raise the
same objection, issue, or argument before the presiding officer and failed to
do so.
(c) Contents. (1) All exceptions and
briefs in support of such exceptions
must be confined to the particular
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matters in or omissions from the presiding officer’s recommendations to
which that party takes exception.
(2) All exceptions and briefs in support of exceptions must set forth page
or paragraph references to the specific
parts of the presiding officer’s recommendations to which exception is
taken, the page or paragraph references to those portions of the record
relied upon to support each exception
and the legal authority relied upon to
support each exception. Exceptions and
briefs in support shall not exceed a
total of 30 pages, except by leave of the
Director on motion.
(3) One reply brief may be submitted
by each party within ten days of service of exceptions and briefs in support
of exceptions. Reply briefs shall not exceed 15 pages, except by leave of the Director on motion.
§ 1780.55 Review by Director.
(a) Notice of submission to the Director.
When the Director determines that the
record in the proceeding is complete,
the Director shall serve notice upon
the parties that the proceeding has
been submitted to the Director for
final decision.
(b) Oral argument before the Director.
Upon the initiative of the Director or
on the written request of any party
filed with the Director within the time
for filing exceptions under § 1780.54, the
Director may order and hear oral argument on the recommended findings,
conclusions, decision and order of the
presiding officer. A written request by
a party must show good cause for oral
argument and state reasons why arguments cannot be presented adequately
in writing. A denial of a request for
oral argument may be set forth in the
Director’s final decision. Oral argument before the Director must be transcribed.
(c) Director’s final decision. (1)
Decisional employees may advise and
assist the Director in the consideration
and disposition of the case. The final
decision of the Director will be based
upon review of the entire record of the
proceeding, except that the Director
may limit the issues to be reviewed to
those findings and conclusions to
which opposing arguments or exceptions have been filed by the parties.

(2) The Director shall render a final
decision and issue an appropriate order
within 90 days after notification of the
parties that the case has been submitted for final decision, unless the Director orders that the action or any aspect thereof be remanded to the presiding officer for further proceedings.
Copies of the final decision and order of
the Director shall be served upon each
party to the proceeding and upon other
persons required by statute.
§ 1780.56 Exhaustion of administrative
remedies.
To exhaust administrative remedies
as to any issue on which a party disagrees with the presiding officer’s recommendations, a party must file exceptions with the Director under
§ 1780.54. A party must exhaust administrative remedies as a precondition to
seeking judicial review of any decision
issued under this subpart.
§ 1780.57 Stays pending judicial review.
The commencement of proceedings
for judicial review of a final decision
and order of the Director may not, unless specifically ordered by the Director or a reviewing court, operate as a
stay of any order issued by the Director. The Director may, in his discretion
and on such terms as he finds just, stay
the effectiveness of all or any part of
an order of the Director pending a final
decision on a petition for review of
that order.

Subpart D—Rules of Practice Before the Office of Federal
Housing Enterprise Oversight
SOURCE: 64 FR 72520, Dec. 28, 1999, unless
otherwise noted.

§ 1780.70 Scope.
This subpart contains rules governing practice by parties or their representatives before OFHEO. This subpart addresses the imposition of sanctions by the presiding officer or the Director against parties or their representatives in an adjudicatory proceeding under this part. This subpart
also covers other disciplinary sanctions—censure, suspension or disbarment—against individuals who appear
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before OFHEO in a representational capacity either in an adjudicatory proceeding under this part or in any other
matters connected with presentations
to OFHEO relating to a client’s or
other principal’s rights, privileges, or
liabilities. This representation includes, but is not limited to, the practice of attorneys and accountants. Employees of OFHEO are not subject to
disciplinary proceedings under this
subpart.
§ 1780.71 Definitions.
Practice before OFHEO for the purposes of this subpart, includes, but is
not limited to, transacting any business with OFHEO as counsel, representative or agent for any other person, unless the Director orders otherwise. Practice before OFHEO also includes the preparation of any statement, opinion, or other paper by a
counsel, representative or agent that is
filed with OFHEO in any certification,
notification, application, report, or
other document, with the consent of
such counsel, representative or agent.
Practice before OFHEO does not include work prepared for an Enterprise
solely at the request of the Enterprise
for use in the ordinary course of its
business.
§ 1780.72 Appearance and practice in
adjudicatory proceedings.
(a) Appearance before OFHEO or a presiding officer. (1) By attorneys. A party
may be represented by an attorney who
is a member in good standing of the bar
of the highest court of any State, commonwealth, possession, territory of the
United States, or the District of Columbia and who is not currently suspended or disbarred from practice before OFHEO.
(2) By nonattorneys. An individual
may appear on his own behalf. A member of a partnership may represent the
partnership and a duly authorized officer, director, employee, or other agent
of any corporation or other entity not
specifically listed herein may represent
such corporation or other entity; provided that such officer, director, employee, or other agent is not currently
suspended or disbarred from practice
before OFHEO. A duly authorized officer or employee of any Government

unit, agency, or authority may represent that unit, agency, or authority.
(b) Notice of appearance. Any person
appearing in a representative capacity
on behalf of a party, including OFHEO,
shall execute and file a notice of appearance with the presiding officer at
or before the time such person submits
papers or otherwise appears on behalf
of a party in the adjudicatory proceeding. Such notice of appearance
shall include a written declaration that
the individual is currently qualified as
provided in paragraphs (a)(1) or (a)(2) of
this section and is authorized to represent the particular party. By filing a
notice of appearance on behalf of a
party in an adjudicatory proceeding,
the representative thereby agrees and
represents that he is authorized to accept service on behalf of the represented party and that, in the event of
withdrawal from representation, he or
she will, if required by the presiding officer, continue to accept service until a
new representative has filed a notice of
appearance or until the represented
party indicates that he or she will proceed on a pro se basis. Unless the representative filing the notice is an attorney, the notice of appearance shall
also be executed by the person represented or, if the person is not an individual, by the chief executive officer,
or duly authorized officer of that person.
§ 1780.73 Conflicts of interest.
(a) Conflict of interest in representation. No representative shall represent
another person in an adjudicatory proceeding if it reasonably appears that
such representation may be limited
materially by that representative’s responsibilities to a third person or by
that representative’s own interests.
The presiding officer may take corrective measures at any stage of a proceeding to cure a conflict of interest in
representation, including the issuance
of an order limiting the scope of representation or disqualifying an individual from appearing in a representative capacity for the duration of the
proceeding.
(b) Certification and waiver. If any person appearing as counsel or other representative represents two or more parties to an adjudicatory proceeding or
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also represents a nonparty on a matter
relevant to an issue in the proceeding,
that representative must certify in
writing at the time of filing the notice
of appearance required by § 1780.72—
(1) That the representative has personally and fully discussed the possibility of conflicts of interest with each
such party and nonparty;
(2) That each such party and
nonparty waives any right it might
otherwise have had to assert any
known conflicts of interest or to assert
any non-material conflicts of interest
during the course of the proceeding.
§ 1780.74 Sanctions.
(a) General rule. Appropriate sanctions may be imposed during the
course of any proceeding when any
party or representative of record has
acted or failed to act in a manner required by applicable statute, regulation, or order, and that act or failure
to act—
(1) Constitutes contemptuous conduct. Contemptuous conduct includes
dilatory,
obstructionist,
egregious,
contumacious, unethical, or other improper conduct at any phase of any adjudicatory proceeding;
(2) Has caused some other party material and substantive injury, including, but not limited to, incurring expenses including attorney’s fees or experiencing prejudicial delay;
(3) Is a clear and unexcused violation
of an applicable statute, regulation, or
order; or
(4) Has delayed the proceeding unduly.
(b) Sanctions. Sanctions that may be
imposed include, but are not limited
to, any one or more of the following:
(1) Issuing an order against a party;
(2) Rejecting or striking any testimony or documentary evidence offered,
or other papers filed, by the party;
(3) Precluding the party from contesting specific issues or findings;
(4) Precluding the party from offering
certain evidence or from challenging or
contesting certain evidence offered by
another party;
(5) Precluding the party from making
a late filing or conditioning a late filing on any terms that are just;
(6) Assessing reasonable expenses, including attorney’s fees, incurred by

any other party as a result of the improper action or failure to act.
(c) Procedure for imposition of sanctions. (1) The presiding officer, on the
motion of any party, or on his own motion, and after such notice and responses as may be directed by the presiding officer, may impose any sanction authorized by this section. The
presiding officer shall submit to the
Director for final ruling any sanction
that would result in a final order that
terminates the case on the merits or is
otherwise dispositive of the case.
(2) Except as provided in paragraph
(d) of this section, no sanction authorized by this section, other than refusing to accept late papers, shall be imposed without prior notice to all parties and an opportunity for any representative or party against whom
sanctions would be imposed to be
heard. The presiding officer shall determine and direct the appropriate notice
and form for such opportunity to be
heard. The opportunity to be heard
may be limited to an opportunity to respond verbally immediately after the
act or inaction in question is noted by
the presiding officer.
(3) For purposes of interlocutory review, motions for the imposition of
sanctions by any party and the imposition of sanctions shall be treated the
same as motions for any other ruling
by the presiding officer.
(4) Nothing in this section shall be
read to preclude the presiding officer
or the Director from taking any other
action or imposing any other restriction or sanction authorized by any applicable statute or regulation.
(d) Sanctions for contemptuous conduct.
If, during the course of any proceeding,
a presiding officer finds any representative or any individual representing
himself to have engaged in contemptuous conduct, the presiding officer
may summarily suspend that individual from participating in that or
any related proceeding or impose any
other appropriate sanction.
§ 1780.75 Censure, suspension, disbarment and reinstatement.
(a) Discretionary censure, suspension
and disbarment. (1) The Director may
censure any individual who practices
or attempts to practice before OFHEO
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or suspend or revoke the privilege to
appear or practice before OFHEO of
such individual if, after notice of and
opportunity for hearing in the matter,
that individual is found by the Director—
(i) Not to possess the requisite qualifications or competence to represent
others;
(ii) To be seriously lacking in character or integrity or to have engaged in
material unethical or improper professional conduct;
(iii) To have caused unfair and material injury or prejudice to another
party, such as prejudicial delay or unnecessary expenses including attorney’s fees;
(iv) To have engaged in, or aided and
abetted, a material and knowing violation of the 1992 Act, the Federal Home
Loan Mortgage Corporation Act, the
Federal National Mortgage Association
Charter Act or the rules or regulations
issued under those statutes or any
other law or regulation governing Enterprise operations;
(v) To have engaged in contemptuous
conduct before OFHEO;
(vi) With intent to defraud in any
manner, to have willfully and knowingly deceived, misled, or threatened
any client or prospective client; or
(vii) Within the last 10 years, to have
been convicted of an offense involving
moral turpitude, dishonesty or breach
of trust, if the conviction has not been
reversed on appeal. A conviction within
the meaning of this paragraph shall be
deemed to have occurred when the convicting court enters its judgment or
order, regardless of whether an appeal
is pending or could be taken and includes a judgment or an order on a plea
of nolo contendere or on consent, regardless of whether a violation is admitted in the consent.
(2) Suspension or revocation on the
grounds set forth in paragraphs (a)(1)
(ii), (iii), (iv), (v), (vi) and (vii) of this
section shall only be ordered upon a
further finding that the individual’s
conduct or character was sufficiently
egregious as to justify suspension or
revocation. Suspension or disbarment
under this paragraph shall continue
until the applicant has been reinstated
by the Director for good cause shown

or until, in the case of a suspension,
the suspension period has expired.
(3) If the final order against the respondent is for censure, the individual
may be permitted to practice before
OFHEO, but such individual’s future
representations may be subject to conditions designed to promote high
standards of conduct. If a written letter of censure is issued, a copy will be
maintained in OFHEO’s files.
(b) Mandatory suspension and disbarment. (1) Any counsel who has been and
remains suspended or disbarred by a
court of the United States or of any
State, commonwealth, possession, territory of the United States or the District of Columbia; any accountant or
other licensed expert whose license to
practice has been revoked in any State,
commonwealth, possession, territory of
the United States or the District of Columbia; any person who has been and
remains suspended or barred from practice before the Department of Housing
and Urban Development, the Office of
the Comptroller of the Currency, the
Board of Governors of the Federal Reserve System, the Office of Thrift Supervision, the Federal Deposit Insurance Corporation, the National Credit
Union Administration, the Federal
Housing Finance Board, the Farm
Credit Administration, the Securities
and Exchange Commission, or the Commodity Futures Trading Commission is
also suspended automatically from appearing or practicing before OFHEO. A
disbarment or suspension within the
meaning of this paragraph shall be
deemed to have occurred when the disbarring or suspending agency or tribunal enters its judgment or order, regardless of whether an appeal is pending or could be taken and regardless of
whether a violation is admitted in the
consent.
(2) A suspension or disbarment from
practice before OFHEO under paragraph (b)(1) of this section shall continue until the person suspended or disbarred is reinstated under paragraph
(d)(2) of this section.
(c) Notices to be filed. (1) Any individual appearing or practicing before
OFHEO who is the subject of an order,
judgment, decree, or finding of the
types set forth in paragraph (b)(1) of
this section shall file promptly with
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the Director a copy thereof, together
with any related opinion or statement
of the agency or tribunal involved.
(2) Any individual appearing or practicing before OFHEO who is or within
the last 10 years has been convicted of
a felony or of a misdemeanor that resulted in a sentence of prison term or
in a fine or restitution order totaling
more than $5,000 shall file a notice
promptly with the Director. The notice
shall include a copy of the order imposing the sentence or fine, together with
any related opinion or statement of the
court involved.
(d) Reinstatement. (1) Unless otherwise
ordered by the Director, an application
for reinstatement for good cause may
be made in writing by a person suspended or disbarred under paragraph
(a)(1) of this section at any time more
than three years after the effective
date of the suspension or disbarment
and, thereafter, at any time more than
one year after the person’s most recent
application for reinstatement. An applicant for reinstatement under this
paragraph (d)(1) may, in the Director’s
sole discretion, be afforded a hearing.
(2) An application for reinstatement
for good cause by any person suspended
or disbarred under paragraph (b)(1) of
this section may be filed at any time,
but not less than 1 year after the applicant’s most recent application. An applicant for reinstatement for good
cause under this paragraph (d)(2) may,
in the Director’s sole discretion, be afforded a hearing. However, if all the
grounds for suspension or disbarment
under paragraph (b)(1) of this section
have been removed by a reversal of the
order of suspension or disbarment or by
termination of the underlying suspension or disbarment, any person suspended or disbarred under paragraph
(b)(1) of this section may apply immediately for reinstatement and shall be
reinstated by OFHEO upon written application notifying OFHEO that the
grounds have been removed.
(e) Conferences. (1) General. Counsel
for OFHEO may confer with a proposed
respondent concerning allegations of
misconduct or other grounds for censure, disbarment or suspension, regard-

less of whether a proceeding for censure, disbarment or suspension has
been commenced. If a conference results in a stipulation in connection
with a proceeding in which the individual is the respondent, the stipulation may be entered in the record at
the request of either party to the proceeding.
(2) Resignation or voluntary suspension. In order to avoid the institution
of or a decision in a disbarment or suspension proceeding, a person who practices before OFHEO may consent to
censure, suspension or disbarment from
practice. At the discretion of the Director, the individual may be censured,
suspended or disbarred in accordance
with the consent offered.
(f) Hearings under this section. Hearings conducted under this section shall
be conducted in substantially the same
manner as other hearings under this
part, provided that in proceedings to
terminate an existing OFHEO suspension or disbarment order, the person
seeking the termination of the order
shall bear the burden of going forward
with an application and with proof and
that the Director may, in the Director’s sole discretion, direct that any
proceeding to terminate an existing
suspension or disbarment by OFHEO be
limited to written submissions. All
hearings held under this section shall
be closed to the public unless the Director, on the Director’s own motion or
upon the request of a party, otherwise
directs.

Subpart E—Civil Money Penalty
Inflation Adjustments
SOURCE: 66 FR 711, Jan. 4, 2001, unless otherwise noted.

§ 1780.80

Inflation adjustments.

The maximum amount of each civil
money penalty within OFHEO’s jurisdiction is adjusted in accordance with
the Federal Civil Penalties Inflation
Adjustment Act of 1990, as amended by
the Debt Collection Improvement Act
of 1996 (28 U.S.C. 2461 note) as follows:
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U.S. Code citation

12
12
12
12
12

U.S.C.
U.S.C.
U.S.C.
U.S.C.
U.S.C.

4636(b)(1)
4636(b)(2)
4636(b)(2)
4636(b)(3)
4636(b)(3)

Description

..............................................
..............................................
..............................................
..............................................
..............................................

New
adjusted
maximum
penalty
amount

First tier .................................................................
Second tier (Executive Officer or Director) ..........
Second Tier (Enterprise) ......................................
Second Tier (Executive Officer or Director) .........
Second Tier (Enterprise) ......................................

§ 1780.81 Applicability.
The inflation adjustments in § 1780.80
apply to civil money penalties assessed

5,500
11,000
27,500
110,000
1,150,000

in accordance with the provisions of 12
U.S.C. 4636 for violations occurring
after January 4, 2001.
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PART 1805—COMMUNITY DEVELOPMENT FINANCIAL INSTITUTIONS PROGRAM

Sec.
1805.100 Purpose.
1805.101 Summary.
1805.102 Relationship to other Fund programs.
1805.103 Awardee not instrumentality.
1805.104 Definitions.
1805.105 Waiver authority.
1805.106 OMB control number.

Subpart B—Eligibility
1805.200 Applicant eligibility.
1805.201 Certification as a Community Development Financial Institution.

Subpart C—Use of Funds/Eligible Activities
Purposes of financial assistance.
Eligible activities.
Restrictions on use of assistance.
Technical assistance.

Subpart D—Investment Instruments
1805.400
1805.401
1805.402
1805.403

Investment instruments—general.
Forms of investment instruments.
Assistance limits.
Authority to sell.

Subpart E—Matching Funds Requirements
1805.500
1805.501
1805.502
1805.503
1805.504

Matching funds—general.
Comparability of form and value.
Severe constraints waiver.
Time frame for raising match.
Retained earnings.

Subpart F—Applications for Assistance
1805.600
1805.601

Notice of Funds Availability.
Application contents.

Subpart G—Evaluation and Selection of
Applications
1805.700
1805.701

Criminal provisions.
Fund deemed not to control.
Limitation on liability.
Fraud, waste and abuse.

AUTHORITY: 12 U.S.C. 4703, 4703 note, 4717;
and 31 U.S.C. 321.

Subpart A—General Provisions

1805.300
1805.301
1805.302
1805.303

1805.808
1805.809
1805.810
1805.811

Evaluation and selection—general.
Evaluation of applications.

Subpart H—Terms and Conditions of
Assistance
1805.800 Safety and soundness.
1805.801 Assistance Agreement; sanctions.
1805.802 Disbursement of funds.
1805.803 Data collection and reporting.
1805.804 Information.
1805.805 Compliance with government requirements.
1805.806 Conflict of interest requirements.
1805.807 Lobbying restrictions.

SOURCE: 65 FR 49645, Aug. 14, 2000, unless
otherwise noted.

Subpart A—General Provisions
§ 1805.100 Purpose.
The purpose of the Community Development Financial Institutions Program is to facilitate the creation of a
national network of financial institutions that is dedicated to community
development.
§ 1805.101 Summary.
Under the Community Development
Financial Institutions Program, the
Fund will provide financial and technical assistance to Applicants selected
by the Fund in order to enhance their
ability to make loans and investments
and provide services. An Awardee must
serve an Investment Area(s), Targeted
Population(s), or both. The Fund will
select Awardees to receive financial
and technical assistance through a
competitive application process. Each
Awardee will enter into an Assistance
Agreement which will require it to
achieve performance goals negotiated
between the Fund and the Awardee and
abide by other terms and conditions
pertinent to any assistance received
under this part.
§ 1805.102 Relationship to other Fund
programs.
(a) Bank Enterprise Award Program. (1)
No Community Development Financial
Institution may receive a Bank Enterprise Award under the Bank Enterprise
Award Program (part 1806 of this chapter) if it has:
(i) An application pending for assistance under the Community Development Financial Institutions Program;
(ii) Directly received assistance in
the form of a disbursement under the
Community Development Financial Institutions Program within the preceding 12-month period; or
(iii) Ever directly received assistance
under the Community Development Financial Institutions Program for the
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same activities for which it is seeking
a Bank Enterprise Award.
(2) An equity investment (as defined
in part 1806 of this chapter) in, or a
loan to, a Community Development Financial Institution, or deposits in an
Insured Community Development Financial Institution, made by a Bank
Enterprise Award Program Awardee
may be used to meet the matching
funds requirements described in subpart E of this part. Receipt of such equity investment, loan, or deposit does
not disqualify a Community Development Financial Institution from receiving assistance under this part.
(b) Liquidity enhancement program. No
entity that receives assistance through
the liquidity enhancement program authorized under section 113 (12 U.S.C.
4712) of the Act may receive assistance
under the Community Development Financial Institutions Program.
§ 1805.103 Awardee
tality.

not

instrumen-

No Awardee (or its Community Partner) shall be deemed to be an agency,
department, or instrumentality of the
United States.
§ 1805.104

Definitions.

For the purpose of this part:
(a) Act means the Community Development Banking and Financial Institutions Act of 1994, as amended (12 U.S.C.
4701 et seq.);
(b) Affiliate means any company or
entity that controls, is controlled by,
or is under common control with another company;
(c) Applicant means any entity submitting an application for assistance
under this part;
(d) Appropriate Federal Banking Agency has the same meaning as in section
3 of the Federal Deposit Insurance Act
(12 U.S.C. 1813(q)), and also includes the
National Credit Union Administration
with respect to Insured Credit Unions;
(e) Assistance Agreement means a formal agreement between the Fund and
an Awardee which specifies the terms
and conditions of assistance under this
part;
(f) Awardee means an Applicant selected by the Fund to receive assistance pursuant to this part;

(g) Community Development Financial
Institution (or CDFI) means an entity
currently meeting the eligibility requirements described in § 1805.200;
(h) Community Development Financial
Institution Intermediary (or CDFI Intermediary) means an entity that meets
the CDFI Program eligibility requirements described in § 1805.200 and whose
primary business activity is the provision of Financial Products to CDFIs
and/or emerging CDFIs;
(i) Community Development Financial
Institutions Program (or CDFI Program)
means the program authorized by sections 105–108 of the Act (12 U.S.C. 4704–
4707) and implemented under this part;
(j) Community Facility means a facility where health care, childcare, educational, cultural, or social services
are provided;
(k) Community-Governed means an entity in which the residents of an Investment Area(s) or members of a Targeted Population(s) represent greater
than 50 percent of the governing body;
(l) Community-Owned means an entity
in which the residents of an Investment Area(s) or members of a Targeted
Population(s) have an ownership interest of greater than 50 percent;
(m) Community Partner means a person (other than an individual) that provides loans, Equity Investments, or Development Services and enters into a
Community Partnership with an Applicant. A Community Partner may include a Depository Institution Holding
Company, an Insured Depository Institution, an Insured Credit Union, a notfor-profit or for-profit organization, a
State or local government entity, a
quasi-government entity, or an investment company authorized pursuant to
the Small Business Investment Act of
1958 (15 U.S.C. 661 et seq.);
(n) Community Partnership means an
agreement between an Applicant and a
Community Partner to collaboratively
provide loans, Equity Investments, or
Development Services to an Investment Area(s) or a Targeted Population(s);
(o)
Comprehensive
Business
Plan
means a document covering not less
than the next five years which meets
the requirements described under
§ 1805.601(d);
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(p) Depository Institution Holding Company means a bank holding company or
a savings and loan holding company as
defined in section 3 of the Federal Deposit
Insurance
Act
(12
U.S.C.
1813(w)(1));
(q) Development Services means activities that promote community development and are integral to the Applicant’s provision of Financial Products.
Such services shall prepare or assist
current or potential borrowers or
investees to utilize the Financial Products of the Applicant. Such services include, for example: financial or credit
counseling to individuals for the purpose of facilitating home ownership,
promoting self-employment, or enhancing consumer financial management
skills; or technical assistance to borrowers or investees for the purpose of
enhancing business planning, marketing, management, and financial
management skills;
(r) Equity Investment means an investment made by an Applicant which, in
the judgment of the Fund, directly supports or enhances activities that serve
an Investment Area(s) or a Targeted
Population(s). Such investments must
be made through an arms-length transaction with a third party that does not
have a relationship with the Applicant
as an Affiliate. Equity Investments
comprise a stock purchase, a purchase
of a partnership interest, a purchase of
a limited liability company membership interest, a loan made on such
terms that it has sufficient characteristics of equity (and is considered as
such by the Fund), or any other investment deemed to be an Equity Investment by the Fund;
(s) Financial Products means loans,
Equity Investments and, in the case of
CDFI Intermediaries, grants to CDFIs
and/or emerging CDFIs and deposits in
insured credit union CDFIs and/or
emerging insured credit union CDFIs;
(t) Financial Services means checking,
savings
accounts,
check
cashing,
money orders, certified checks, automated teller machines, deposit taking,
and safe deposit box services;
(u) Fund means the Community Development Financial Institutions Fund
established under section 104(a) (12
U.S.C. 4703(a)) of the Act;

§ 1805.104

(v) Indian Reservation means any geographic area that meets the requirements of section 4(10) of the Indian
Child Welfare Act of 1978 (25 U.S.C.
1903(10)), and shall include land held by
incorporated Native groups, regional
corporations, and village corporations,
as defined in and pursuant to the Alaska Native Claims Settlement Act (43
U.S.C. 1602), public domain Indian allotments, and former Indian reservations in the State of Oklahoma;
(w) Indian Tribe means any Indian
Tribe, band, pueblo, nation, or other
organized group or community, including any Alaska Native village or regional or village corporation, as defined in or established pursuant to the
Alaska Native Claims Settlement Act
(43 U.S.C. 1601 et seq.,) which is recognized as eligible for special programs
and services provided by the United
States to Indians because of their status as Indians;
(x) Insider means any director, officer, employee, principal shareholder
(owning, individually or in combination with family members, five percent
or more of any class of stock), or agent
(or any family member or business
partner of any of the above) of any Applicant, Affiliate or Community Partner;
(y) Insured CDFI means a CDFI that
is an Insured Depository Institution or
an Insured Credit Union;
(z) Insured Credit Union means any
credit union, the member accounts of
which are insured by the National
Credit Union Share Insurance Fund;
(aa) Insured Depository Institution
means any bank or thrift, the deposits
of which are insured by the Federal Deposit Insurance Corporation;
(bb) Investment Area means a geographic area meeting the requirements
of § 1805.201(b)(3);
(cc) Low-Income means an income,
adjusted for family size, of not more
than:
(1) For Metropolitan Areas, 80 percent of the area median family income;
and
(2) For non-Metropolitan Areas, the
greater of:
(i) 80 percent of the area median family income; or
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(ii) 80 percent of the statewide nonMetropolitan Area median family income;
(dd) Metropolitan Area means an area
designated as such by the Office of
Management and Budget pursuant to 44
U.S.C. 3504(e) and 31 U.S.C. 1104(d) and
Executive Order 10253 (3 CFR, 1949–1953
Comp., p. 758), as amended;
(ee) Non-Regulated CDFI means any
entity meeting the eligibility requirements described in § 1805.200 which is
not a Depository Institution Holding
Company, Insured Depository Institution, or Insured Credit Union;
(ff) State means any State of the
United States, the District of Columbia
or any territory of the United States,
Puerto Rico, Guam, American Samoa,
the Trust Territories of the Pacific Islands, the Virgin Islands, and the
Northern Mariana Islands;
(gg) Subsidiary means any company
which is owned or controlled directly
or indirectly by another company and
includes any service corporation owned
in whole or part by an Insured Depository Institution or any Subsidiary of
such a service corporation, except as
provided in § 1805.200(b)(4);
(hh) Targeted Population means individuals or an identifiable group meeting the requirements of § 1805.201(b)(3);
and
(ii) Target Market means an Investment Area(s) and/or a Targeted Population(s).
§ 1805.105 Waiver authority.
The Fund may waive any requirement of this part that is not required
by law upon a determination of good
cause. Each such waiver shall be in
writing and supported by a statement
of the facts and the grounds forming
the basis of the waiver. For a waiver in
an individual case, the Fund must determine that application of the requirement to be waived would adversely affect the achievement of the
purposes of the Act. For waivers of
general applicability, the Fund will
publish notification of granted waivers
in the FEDERAL REGISTER.
§ 1805.106 OMB control number.
The collection of information requirements in this part have been approved by the Office of Management

and Budget and assigned OMB control
number 1505–0154.

Subpart B—Eligibility
§ 1805.200

Applicant eligibility.

(a) General requirements. (1) An entity
that meets the requirements described
in § 1805.201(b) and paragraph (b) of this
section will be considered a CDFI and,
subject to paragraph (a)(3) of this section, will be eligible to apply for assistance under this part.
(2) An entity that proposes to become
a CDFI is eligible to apply for assistance under this part if the Fund determines that such entity’s application
materials provide a realistic course of
action to ensure that it will meet the
requirements described in § 1805.201(b)
and paragraph (b) of this section within
24 months from September 30 of the
calendar year in which the applicable
application deadline falls or such other
period as may be set forth in an applicable NOFA. The Fund will not, however, disburse any financial assistance
to such an entity before it meets the
requirements described in this section.
(3) The Fund shall require an entity
to meet any additional eligibility requirements that the Fund deems appropriate.
(4) The Fund, in its sole discretion,
shall determine whether an Applicant
fulfills the requirements set forth in
this section and § 1805.201(b).
(b) Provisions applicable to Depository
Institution Holding Companies and Insured Depository Institutions. (1) A Depository Institution Holding Company
may qualify as a CDFI only if it and its
Affiliates collectively satisfy the requirements described in this section.
(2) No Affiliate of a Depository Institution Holding Company may qualify
as a CDFI unless the holding company
and all of its Affiliates collectively
meet the requirements described in
this section.
(3) No Subsidiary of an Insured Depository Institution may qualify as a
CDFI if the Insured Depository Institution and its Subsidiaries do not collectively meet the requirements described
in this section.
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(4) For the purposes of paragraphs
(b)(1), (2) and (3) of this section, an Applicant will be considered to be a Subsidiary of any Insured Depository Institution or Depository Institution Holding Company that controls 25 percent
or more of any class of the Applicant’s
voting shares, or otherwise controls, in
any manner, the election of a majority
of directors of the Applicant.
§ 1805.201 Certification as a Community Development Financial Institution.
(a) General. An entity may apply to
the Fund for certification that it meets
the CDFI eligibility requirements regardless of whether it is seeking financial or technical assistance from the
Fund. Entities seeking such certification shall provide the information
set forth in paragraph (b) of this section. Certification by the Fund will
verify that the entity meets the CDFI
eligibility requirements. However, such
certification shall not constitute an
opinion by the Fund as to the financial
viability of the CDFI or that the CDFI
will be selected to receive an award
from the Fund. The Fund, in its sole
discretion, shall have the right to decertify a certified entity after a determination that the eligibility requirements of paragraph (b) of this section,
§ 1805.200(b) or (a)(3) (if applicable) are
no longer met.
(b) Eligibility verification. An Applicant shall provide information necessary to establish that it is, or will be,
a CDFI. An Applicant shall demonstrate whether it meets the eligibility requirements described in this
paragraph (b) and § 1805.200 by providing the information requested in
paragraphs (b)(1) through (b)(7) of this
section. The Fund, in its sole discretion, shall determine whether an Applicant has satisfied the requirements of
this paragraph (b) and § 1805.200.
(1) Primary mission. A CDFI shall have
a primary mission of promoting community development. In determining
whether an Applicant has such a primary mission, the Fund will consider
whether the activities of the Applicant
individually and the Applicant and its
Affiliates, when viewed collectively (as
a whole), are purposefully directed toward improving the social and/or eco-

§ 1805.201

nomic conditions of underserved people
(which may include Low-Income persons and persons who lack adequate access to capital and/or Financial Services) and/or residents of distressed
communities (which may include Investment Areas).
(2) Financing entity. (i) A CDFI shall
be an entity whose predominant business activity is the provision, in armslength transactions, of Financial Products, Development Services, and/or
other similar financing. An Applicant
may demonstrate that it is such an entity if it is a(n):
(A) Depository Institution Holding
Company;
(B) Insured Depository Institution or
Insured Credit Union; or
(C) Organization that is deemed by
the Fund to have such a predominant
business activity as a result of analysis
of its financial statements, organizing
documents, and any other information
required to be submitted as part of its
application. In conducting such analysis, the Fund may take into consideration an Applicant’s total assets and
its use of personnel.
(ii) An Applicant described under:
(A) Paragraph (b)(2)(i)(A) of this section shall submit a copy of its organizing documents that indicate that it
is a Depository Institution Holding
Company;
(B) Paragraph (b)(2)(i)(B) of this section shall submit a copy of its current
certificate of insurance issued by the
Federal Deposit Insurance Corporation
or the National Credit Union Administration; and
(C) Paragraph (b)(2)(i)(C) of this section shall submit a copy of its most recent year-end financial statements
(and any notes or other supplemental
information to its financial statements) documenting its assets dedicated to Financial Products, Development Services and/or other similar financing, and an explanation of how
such assets support these activities. An
Applicant also shall provide qualitative and quantitative information on
the percentage of Applicant staff time
dedicated to the provision of Financial
Products, Development Services, and/
or other similar financing.
(3) Target Market—(i) General. An Applicant shall provide a description of
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one or more Investment Areas and/or
Targeted Populations that it serves,
and shall demonstrate that its total activities are principally directed to
serving the Investment Areas, Targeted Populations, or both. An Investment Area shall meet specific geographic and other criteria described in
paragraph (b)(3)(ii) of this section, and
a Targeted Population shall meet the
criteria
described
in
paragraph
(b)(3)(iii) in this section.
(ii) Investment Area. (A) General. A geographic area will be considered eligible for designation as an Investment
Area if it:
(1) Is entirely located within the geographic boundaries of the United
States (which shall encompass any
State of the United States, the District
of Columbia or any territory of the
United States, Puerto Rico, Guam,
American Samoa, the Trust Territories
of the Pacific Islands, the Virgin Islands, and the Northern Mariana Islands); and either
(2) Meets at least one of the objective
criteria of economic distress as set
forth in paragraph (b)(3)(ii)(D) of this
section and has significant unmet
needs for loans, Equity Investments, or
Financial Services as described in
paragraph (b)(3)(ii)(E) of this section;
or
(3) Encompasses or is located in an
Empowerment Zone or Enterprise Community designated under section 1391
of the Internal Revenue Code of 1986 (26
U.S.C. 1391).
(B) Geographic units. Subject to the
remainder
of
this
paragraph
(b)(3)(ii)(B), an Investment Area shall
consist of a geographic unit(s) that is a
county (or equivalent area), minor
civil division that is a unit of local
government, incorporated place, census
tract, block numbering area, block
group, or American Indian or Alaska
Native area (as such units are defined
or reported by the U.S. Bureau of the
Census). However, geographic units in
Metropolitan Areas that are used to
comprise an Investment Area shall be
limited to census tracts, block groups
and American Indian or Alaskan Native areas. An Applicant may designate
one or more Investment Areas as part
of a single application.

(C) Designation. An Applicant may
designate an Investment Area by selecting:
(1) A geographic unit(s) which individually meets one of the criteria in
paragraph (b)(3)(ii)(D) of this section;
or
(2) A group of contiguous geographic
units which together meet one of the
criteria in paragraph (b)(3)(ii)(D) of
this section, provided that the combined population residing within individual geographic units not meeting
any such criteria does not exceed 15
percent of the total population of the
entire Investment Area.
(D) Distress criteria. An Investment
Area (or the units that comprise an
area) must meet at least one of the following objective criteria of economic
distress (as reported in the most recently completed decennial census published by the U.S. Bureau of the Census):
(1) The percentage of the population
living in poverty is at least 20 percent;
(2) In the case of an Investment Area
located:
(i) Within a Metropolitan Area, the
median family income shall be at or
below 80 percent of the Metropolitan
Area median family income or the national Metropolitan Area median family income, whichever is greater; or
(ii) Outside of a Metropolitan Area,
the median family income shall be at
or below 80 percent of the statewide
non-Metropolitan Area median family
income or the national non-Metropolitan Area median family income, whichever is greater;
(3) The unemployment rate is at least
1.5 times the national average;
(4) The percentage of occupied distressed housing (as indicated by lack of
complete plumbing and occupancy of
more than one person per room) is at
least 20 percent; or
(5) In areas located outside of a Metropolitan Area:
(i) The county population loss in the
period between the most recent decennial census and the previous decennial
census is at least 10 percent; or
(ii) The county net migration loss
(outmigration
minus
immigration)
over the five year period preceding the
most recent decennial census is at
least 5 percent.
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(E) Unmet needs. An Investment Area
will be deemed to have significant
unmet needs for loans or Equity Investments if studies or other analyses
provided by the Applicant adequately
demonstrate a pattern of unmet needs
for loans, Equity Investments, or Financial Services within such area(s).
(F) Serving Investment Areas. An Applicant may serve an Investment Area
directly or through borrowers or
investees that serve the Investment
Area or provide significant benefits to
its residents. To demonstrate that it is
serving an Investment Area, an Applicant shall submit:
(1) A completed Investment Area
Designation worksheet referenced in
the application packet;
(2) A map of the designated area(s);
and
(3) Studies or other analyses as described in paragraph (b)(3)(ii)(E) of this
section.
(iii) Targeted Population—(A) General.
Targeted Population shall mean individuals, or an identifiable group of individuals, who are Low-Income persons
or lack adequate access to loans, Equity Investments, or Financial Services in the Applicant’s service area.
The members of a Targeted Population
shall reside within the boundaries of
the United States (which shall encompass any State of the United States,
the District of Columbia or any territory of the United States, Puerto Rico,
Guam, American Samoa, the Trust
Territories of the Pacific Islands, the
Virgin Islands, and the Northern Mariana Islands).
(B) Serving A Targeted Population. An
Applicant may serve the members of a
Targeted Population directly or indirectly
or
through
borrowers
or
investees that directly serve or provide
significant benefits to such members.
To demonstrate that it is serving a
Targeted Population, an Applicant
shall submit:
(1) In the case of a Low-Income Targeted Population, a description of the
service area from which the Low-Income Targeted Population is drawn
(which could be, for example, a local,
regional or national service area); or

§ 1805.201

(2) In the case of a Targeted Population defined other than on the basis
of Low-Income—
(i) A description of the service area
from which the Targeted Population is
drawn; and
(ii) A brief analytical narrative with
information demonstrating that the
identifiable group of individuals in the
Applicant’s service area, lacks adequate access to loans, Equity Investments, or Financial Services.
(4) Development Services. A CDFI directly, through an Affiliate, or through
a contract with another provider, shall
provide Development Services in conjunction with its Financial Products.
An Applicant shall submit a description of the Development Services to be
offered, the expected provider of such
services, and information on the persons expected to use such services.
(5) Accountability. A CDFI must maintain accountability to residents of its
Investment Area(s) or Targeted Population(s) through representation on its
governing board or otherwise. An Applicant shall describe how it has and
will maintain accountability to the
residents of the Investment Area(s) or
Targeted Population(s) it serves.
(6) Non-government. A CDFI shall not
be an agency or instrumentality of the
United States, or any State or political
subdivision thereof. An entity that is
created by, or that receives substantial
assistance from, one or more government entities may be a CDFI provided
it is not controlled by such entities and
maintains independent decision-making power over its activities. An Applicant shall submit copies of its articles
of incorporation (or comparable organizing documents), charter, bylaws, or
other legal documentation or opinions
sufficient to verify that it is not a government entity.
(7) Ownership. An Applicant shall
submit information indicating the portion of shares of all classes of voting
stock that are held by each Insured Depository Institution or Depository Institution Holding Company investor (if
any).

557

VerDate Dec<13>2002

05:41 Jan 20, 2003

Jkt 200039

PO 00000

Frm 00557

Fmt 8010

Sfmt 8010

Y:\SGML\200039T.XXX

200039T

§ 1805.300

12 CFR Ch. XVIII (1–1–03 Edition)

Subpart C—Use of Funds/Eligible
Activities
§ 1805.300 Purposes of financial assistance.
The Fund may provide financial assistance through investment instruments described under subpart D of
this part. Such financial assistance is
intended to strengthen the capital position and enhance the ability of an
Awardee to provide Financial Products
and Financial Services.
§ 1805.301 Eligible activities.
Financial assistance provided under
this part may be used by an Awardee to
serve Investment Area(s) or Targeted
Population(s) by developing or supporting:
(a) Commercial facilities that promote revitalization, community stability or job creation or retention;
(b) Businesses that:
(1) Provide jobs for Low-Income persons;
(2) Are owned by Low-Income persons; or
(3) Enhance the availability of products and services to Low-Income persons;
(c) Community Facilities;
(d) The provision of Financial Services;
(e) Housing that is principally affordable to Low-Income persons, except
that assistance used to facilitate home
ownership shall only be used for services and lending products that serve
Low-Income persons and that:
(1) Are not provided by other lenders
in the area; or
(2) Complement the services and
lending products provided by other
lenders that serve the Investment
Area(s) or Targeted Population(s);
(f) The provision of Consumer Loans
(a loan to one or more individuals for
household, family, or other personal
expenditures); or
(g) Other businesses or activities as
requested by the Applicant and deemed
appropriate by the Fund.
§ 1805.302 Restrictions on use of assistance.
(a) An Awardee shall use assistance
provided by the Fund and its corresponding matching funds only for the

eligible activities approved by the
Fund and described in the Assistance
Agreement.
(b) An Awardee may not distribute
assistance to an Affiliate without the
Fund’s consent.
(c) Assistance provided upon approval
of an application involving a Community Partnership shall only be distributed to the Awardee and shall not be
used to fund any activities carried out
by a Community Partner or an Affiliate of a Community Partner.
§ 1805.303

Technical assistance.

(a) General. The Fund may provide
technical assistance to build the capacity of a CDFI or an entity that proposes to become a CDFI. Such technical assistance may include training
for management and other personnel;
development of programs, products and
services; improving financial management and internal operations; enhancing a CDFI’s community impact; or
other activities deemed appropriate by
the Fund. The Fund, in its sole discretion, may provide technical assistance
in amounts, or under terms and conditions that are different from those requested by an Applicant. The Fund
may not provide any technical assistance to an Applicant for the purpose of
assisting in the preparation of an application. The Fund may provide technical assistance to a CDFI directly,
through grants, or by contracting with
organizations that possess the appropriate expertise.
(b) The Fund may provide technical
assistance regardless of whether the recipient also receives financial assistance under this part. Technical assistance provided pursuant to this part is
subject to the assistance limits described in § 1805.402.
(c) An Applicant seeking technical
assistance must meet the eligibility requirements described in § 1805.200 and
submit an application as described in
§ 1805.601.
(d) Applicants for technical assistance pursuant to this part will be evaluated pursuant to the competitive review criteria in subpart G of this part,
except as otherwise may be provided in
the applicable NOFA. In addition, the
requirements for matching funds are
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not applicable to technical assistance
requests.

Subpart D—Investment
Instruments
§ 1805.400 Investment
instruments—
general.
The Fund’s primary objective in
awarding financial assistance is to enhance the stability, performance and
capacity of an Awardee. The Fund will
provide financial assistance to an
Awardee through one or more of the investment instruments described in
§ 1805.401, and under such terms and
conditions as described in this subpart
D. The Fund, in its sole discretion,
may provide financial assistance in
amounts, through investment instruments, or under rates, terms and conditions that are different from those requested by an Applicant.
§ 1805.401 Forms of investment instruments.
(a) Equity. The Fund may make nonvoting equity investments in an
Awardee, including, without limitation, the purchase of nonvoting stock.
Such stock shall be transferable and, in
the discretion of the Fund, may provide for convertibility to voting stock
upon transfer. The Fund shall not own
more than 50 percent of the equity of
an Awardee and shall not control its
operations.
(b) Capital grants. The Fund may
award grants.
(c) Loans. The Fund may make loans,
if permitted by applicable law.
(d) Deposits and credit union shares.
The Fund may make deposits (which
shall include credit union shares) in Insured CDFIs. Deposits in an Insured
CDFI shall not be subject to any requirement for collateral or security.
§ 1805.402 Assistance limits.
(a) General. Except as provided in
paragraph (b) of this section, the Fund
may not provide, pursuant to this part,
more than $5 million, in the aggregate,
in financial and technical assistance to
an Awardee and its Affiliates during
any three-year period.
(b) Additional amounts. If an Awardee
proposes to establish a new Affiliate to
serve an Investment Area(s) or Tar-

§ 1805.500

geted Population(s) outside of any
State, and outside of any Metropolitan
Area, currently served by the Awardee
or its Affiliates, the Awardee may receive additional assistance pursuant to
this part up to a maximum of $3.75 million during the same three-year period.
Such additional assistance:
(1) Shall be used only to finance activities in the new or expanded Investment Area(s) or Targeted Population(s); and
(2) Must be distributed to a new Affiliate that meets the eligibility requirements described in § 1805.200 and is selected for assistance pursuant to subpart G of this part.
(c) An Awardee may receive the assistance described in paragraph (b) of
this section only if no other application to serve substantially the same Investment Area(s) or Targeted Population(s) that meets the requirements
of § 1805.701(a) was submitted to the
Fund prior to the receipt of the application of said Awardee and within the
current funding round.
§ 1805.403 Authority to sell.
The Fund may, at any time, sell its
equity investments and loans, provided
the Fund shall retain the authority to
enforce the provisions of the Assistance Agreement until the performance
goals specified therein have been met.

Subpart E—Matching Funds
Requirements
§ 1805.500 Matching funds—general.
All financial assistance awarded
under this part shall be matched with
funds from sources other than the Federal government. Except as provided in
§ 1805.502, such matching funds shall be
provided on the basis of not less than
one dollar for each dollar provided by
the Fund. Funds that have been used to
satisfy a legal requirement for obtaining funds under either the CDFI Program or another Federal grant or
award program may not be used to satisfy the matching requirements described in this section. Community Development Block Grant Program and
other funds provided pursuant to the
Housing and Community Development
Act of 1974, as amended (42 U.S.C. 5301
et seq.), shall be considered Federal
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government funds and shall not be used
to meet the matching requirements.
Matching funds shall be used as provided in the Assistance Agreement.
Funds that are used prior to the execution of the Assistance Agreement may
nevertheless qualify as matching funds
provided the Fund determines in its
reasonable discretion that such use
promoted the purpose of the Comprehensive Business Plan that the
Fund is supporting through its assistance.
§ 1805.501 Comparability of form and
value.
(a) Matching funds shall be at least
comparable in form (e.g., equity investments, deposits, credit union shares,
loans and grants) and value to financial assistance provided by the Fund
(except as provided in § 1805.502). The
Fund shall have the discretion to determine
whether
matching
funds
pledged are comparable in form and
value to the financial assistance requested.
(b) In the case of an Awardee that
raises matching funds from more than
one source, through different investment instruments, or under varying
terms and conditions, the Fund may
provide financial assistance in a manner that represents the combined characteristics of such instruments.
(c) An Awardee may meet all or part
of its matching requirements by committing available earnings retained
from its operations.
§ 1805.502 Severe constraints waiver.
(a) In the case of an Applicant with
severe constraints on available sources
of matching funds, the Fund, in its sole
discretion, may permit such Applicant
to comply with the matching requirements by:
(1) Reducing such requirements by up
to 50 percent; or
(2) Permitting an Applicant to provide matching funds in a form to be determined at the discretion of the Fund,
if such an Applicant:
(i) Has total assets of less than
$100,000;
(ii) Serves an area that is not a Metropolitan Area; and
(iii) Is not requesting more than
$25,000 in assistance.

(b) Not more than 25 percent of the
total funds available for obligation
under this part in any fiscal year may
be matched as described in paragraph
(a) of this section. Additionally, not
more than 25 percent of the total funds
disbursed under this part in any fiscal
year may be matched as described in
paragraph (a) of this section.
(c) An Applicant may request a ‘‘severe constraints waiver’’ as part of its
application for assistance. An Applicant shall provide a narrative justification for its request, indicating:
(1) The cause and extent of the constraints on raising matching funds;
(2) Efforts to date, results, and projections for raising matching funds;
(3) A description of the matching
funds expected to be raised; and
(4) Any additional information requested by the Fund.
(d) The Fund will grant a ‘‘severe
constraints waiver’’ only in exceptional circumstances when it has been
demonstrated, to the satisfaction of
the Fund, that an Investment Area(s)
or Targeted Population(s) would not be
adequately served without the waiver.
§ 1805.503 Time
match.

frame

for

Applicants shall satisfy matching
funds requirements within the period
set forth in the applicable NOFA.
§ 1805.504

Retained earnings.

(a) An Applicant that proposes to
meet all or a portion of its matching
funds requirements as set forth in this
part by committing available earnings
retained from its operations pursuant
to § 1805.501(c) shall be subject to the
restrictions described in this section.
(b)(1) In the case of a for-profit Applicant, retained earnings that may be
used for matching funds purposes shall
consist of:
(i) The increase in retained earnings
(excluding the after-tax value to an Applicant of any grants and other donated assets) that has occurred over
the Applicant’s most recent fiscal year
(e.g., retained earnings at the end of
fiscal year 1999 less retained earnings
at the end of fiscal year 1998); or
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(ii) The annual average of such increases that have occurred over the Applicant’s three most recent fiscal
years.
(2) Such retained earnings may be
used to match a request for an equity
investment. The terms and conditions
of financial assistance will be determined by the Fund.
(c)(1) In the case of a non-profit Applicant (other than a Credit Union), retained earnings that may be used for
matching funds purposes shall consist
of:
(i) The increase in an Applicant’s net
assets (excluding the amount of any
grants and value of other donated assets) that has occurred over the Applicant’s most recent fiscal year; or
(ii) The annual average of such increases that has occurred over the Applicant’s three most recent fiscal
years.
(2) Such retained earnings may be
used to match a request for a capital
grant. The terms and conditions of financial assistance will be determined
by the Fund.
(d)(1) In the case of an insured credit
union Applicant, retained earnings
that may be used for matching funds
purposes shall consist of:
(i) The increase in retained earnings
that have occurred over the Applicant’s most recent fiscal year;
(ii) The annual average of such increases that has occurred over the Applicant’s three most recent fiscal
years; or
(iii) The entire retained earnings
that have been accumulated since the
inception of the Applicant provided
that the conditions described in paragraph (d)(4) of this section are satisfied.
(2) For the purpose of paragraph
(d)(4) of this section, retained earnings
shall be comprised of ‘‘Regular Reserves’’, ‘‘Other Reserves’’ (excluding
reserves specifically dedicated for
losses), and ‘‘Undivided Earnings’’ as
such terms are used in the National
Credit Union Administration’s accounting manual.
(3) Such retained earnings may be
used to match a request for a capital
grant. The terms and conditions of financial assistance will be determined
by the Fund.

§ 1805.600

(4) If the option described in paragraph (d)(1)(iii) of this section is used:
(i) The Assistance Agreement shall
require that:
(A) An Awardee increase its member
and/or non-member shares by an
amount that is at least equal to four
times the amount of retained earnings
that is committed as matching funds;
and
(B) Such increase be achieved within
24 months from September 30 of the
calendar year in which the applicable
application deadline falls;
(ii) The Applicant’s Comprehensive
Business Plan shall discuss its strategy
for raising the required shares and the
activities associated with such increased shares;
(iii) The level from which the increases in shares described in paragraph (d)(4)(i) of this section will be
measured will be as of September 30 of
the calendar year in which the applicable application deadline falls; and
(iv) Financial assistance shall be disbursed by the Fund only as the amount
of increased shares described in paragraph (d)(4)(i)(A) of this section is
achieved.
(5) The Fund will allow an Applicant
to utilize the option described in paragraph (d)(1)(iii) of this section for
matching funds only if it determines,
in its sole discretion, that the Applicant will have a high probability of
success in increasing its shares to the
specified amounts.
(e) Retained earnings accumulated
after the end of the Applicant’s most
recent fiscal year ending prior to the
appropriate application deadline may
not be used as matching funds.

Subpart F—Applications for
Assistance
§ 1805.600 Notice of Funds Availability.
Each Applicant shall submit an application for financial or technical assistance under this part in accordance
with the regulations in this subpart
and the applicable NOFA published in
the FEDERAL REGISTER. The NOFA will
advise potential Applicants on how to
obtain an application packet and will
establish deadlines and other requirements. The NOFA may specify any limitations, special rules, procedures, and
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restrictions for a particular funding
round. After receipt of an application,
the Fund may request clarifying or
technical information on the materials
submitted as part of such application.
§ 1805.601 Application contents.
An Applicant shall provide information necessary to establish that it is,
or will be, a CDFI. Unless otherwise
specified in an applicable NOFA, each
application must contain the information specified in the application packet
including the items specified in this
section.
(a) Award request. An Applicant shall
indicate:
(1) The dollar amount, form, rates,
terms and conditions of financial assistance requested; and
(2) Any technical assistance needs for
which it is requesting assistance.
(b) Previous Awardees. In the case of
an Applicant that has previously received assistance under this part, the
Applicant shall demonstrate that it:
(1) Has substantially met its performance goals and other requirements described in its previous Assistance
Agreement(s); and
(2) Will expand its operations into a
new Investment Area(s), serve a new
Targeted Population(s), offer more
products or services, or increase the
volume of its activities.
(c) Time of operation. At the time of
submission of an application, an Applicant that has been in operation for:
(1) Three years or more shall submit
information on its activities (as described in § 1805.201 (b)(1) and (2) and
paragraphs (d)(2) and (d)(9)(v) of this
section) and financial statements (as
described in paragraph (d)(4) of this
section) for the three most recent fiscal years;
(2) For more than one year, but less
than three years, shall submit information on its activities (as described in
§ 1805.201 (b)(1) and (2) and paragraphs
(d)(2) and (d)(9)(vi) of this section) and
financial statements (as described in
paragraph (d)(4) of this section) for
each full fiscal year since its inception;
or
(3) For less than one year, shall submit information on its activities and
financial statements as described in
paragraph (d) of this section.

(d) Comprehensive Business Plan. An
Applicant shall submit a five-year
Comprehensive Business Plan that addresses the items described in this
paragraph (d). The Comprehensive
Business Plan shall demonstrate that
the Applicant shall have the capacity
to operate as a CDFI upon receiving financial assistance from the Fund pursuant to this part.
(1) Executive summary. The executive
summary shall include a description of
the institution, products and services,
markets served or to be served, accomplishments to date and key points of
the Applicant’s five year strategy, and
other pertinent information.
(2) Community development track
record. The Applicant shall describe its
community development impact over
the past three years, or for its period of
operation if less than three years. In
addition, an Applicant with a prior history of serving Investment Area(s) or
Targeted Population(s) shall describe
its activities, operations and community benefits created for residents of
the Investment Area(s) or Targeted
Population(s) for such periods as described in paragraph (c) of this section.
(3) Operational capacity and risk mitigation strategies. An Applicant shall
submit information on its policies and
procedures for underwriting and approving loans and investments, monitoring its portfolio and internal controls and operations. An Applicant
shall also submit a copy of its conflict
of interest policies that are consistent
with the requirements of § 1805.806.
(4) Financial track record and strength.
An Applicant shall submit historic financial statements for such periods as
specified in paragraph (c) of this section. An Applicant shall submit:
(i) Audited financial statements;
(ii) Financial statements that have
been reviewed by a certified public accountant; or
(iii) Financial statements that have
been reviewed by the Applicant’s Appropriate Federal Banking Agency.
Such statements should include balance sheets or statements of financial
position, income and expense statements or statements of activities, and
cash flow statements. The Applicant
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shall also provide information necessary to assess trends in financial and
operating performance.
(5) Capacity, skills and experience of
the management team. An Applicant
shall provide information on the background and capacity of its management
team, including key personnel and governing board members. The Applicant
shall also provide information on any
training or technical assistance needed
to enhance the capacity of the organization to successfully carry out its
Comprehensive Business Plan.
(6) Market analysis. An Applicant
shall provide an analysis of its Target
Market, including a description of the
Target Market, and the extent of economic distress, an analysis of the needs
of the Target Market for Financial
Products, Financial Services and Development Services, and an analysis of
the extent of demand within such Target Market for the Applicant’s products and services. The Applicant also
shall provide an assessment of any factors or trends that may affect the Applicant’s ability to deliver its products
and services within its Target Market.
(7) Program design and implementation
plan. An Applicant shall:
(i) Describe the products and services
it proposes to provide and analyze the
competitiveness of such products and
services in the Target Market;
(ii) Describe its strategy for delivering its products and services to its
Target Market;
(iii) Describe how its proposed activities are consistent with existing economic, community and housing development plans adopted for an Investment Area(s) or Targeted Population(s);
(iv) Describe its plan to coordinate
use of assistance from the Fund with
existing government assistance programs and private sector resources;
(v) Describe how it will coordinate
with community organizations, financial institutions, and Community Partners (if applicable) which will provide
Equity Investments, loans, secondary
markets, or other services in the Target Market; and
(vi) Discuss the extent of community
support (if any) within the Target Market for its activities.

§ 1805.601

(8) Financial projections and resources.
An Applicant shall provide:
(i) Financial projections. (A) Projections for each of the next five years
which include pro forma balance sheets
or statements of financial position, income and expense statements or statements of activities, and a description
of any assumptions that underlie its
projections; and
(B) Information to demonstrate that
it has a plan for achieving or maintaining sustainability within the five-year
period;
(ii) Matching funds. (A) A detailed description of its plans for raising matching funds, including funds previously
obtained or legally committed to
match the amount of financial assistance requested from the Fund; and
(B) An indication of the extent to
which such matching funds will be derived from private, nongovernment
sources. Such description shall include
the name of the source, total amount
of such match, the date the matching
funds were obtained or legally committed, if applicable, the extent to
which, and for what purpose, such
matching funds have been used to date,
and terms and restrictions on use for
each matching source, including any
restriction that might reasonably be
construed as a limitation on the ability
of the Applicant to use the funds for
matching purposes; and
(iii) Severe constraints waiver. If the
Applicant is requesting a ‘‘severe constraints waiver’’ of any matching requirements, it shall submit the information requested in § 1805.502.
(9) Projected community impact. An Applicant shall provide:
(i) Estimates of the volume of new
activity to be achieved within its Target Market assuming that assistance is
provided by the Fund;
(ii) A description of the anticipated
incremental increases in activity to be
achieved with assistance provided by
the Fund and matching funds within
the Target Market;
(iii) An estimate of the benefits expected to be created within its Target
Market over the next five years;
(iv) The extent to which the Applicant will concentrate its activities
within its Target Market;
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(v) A description of how the Applicant will measure the benefits created
as a result of its activities within its
Target Market; and
(vi) In the case of an Applicant with
a prior history of serving a Target Market, an explanation of how the Applicant will expand its operations into a
new Investment Area(s), serve a new
Targeted Population(s), offer more
products or services, or increase the
volume of its activities.
(10) Risks and assumptions. An Applicant shall identify and discuss critical
risks (including strategies to mitigate
risk) and assumptions contained in its
Comprehensive Business Plan, and any
significant impediments to the Plan’s
implementation.
(11) Schedule. An Applicant shall provide a schedule indicating the timing
of major events necessary to realize
the objectives of its Comprehensive
Business Plan.
(12) Community Partnership. In the
case of an Applicant submitting an application with a Community Partner,
the Applicant shall:
(i) Describe how the Applicant and
the Community Partner will participate in carrying out the Community
Partnership and how the partnership
will enhance activities serving the Investment Area(s) or Targeted Population(s);
(ii) Demonstrate that the Community Partnership activities are consistent with the Comprehensive Business Plan;
(iii) Provide information necessary
to evaluate such an application as described under § 1805.701(b)(6);
(iv) Include a copy of any written
agreement between the Applicant and
the Community Partner related to the
Community Partnership; and
(v) Provide information to demonstrate that the Applicant meets the
eligibility requirements described in
§ 1805.200 and satisfies the selection criteria described in subpart G of this
part. (A Community Partner shall not
be required to meet the eligibility requirements described in § 1805.200.)
(13) Effective use of Fund resources. An
Applicant shall describe the extent of
need for the Fund’s assistance, as demonstrated by the extent of economic
distress in the Applicant’s Target Mar-

ket and the extent to which the Applicant needs the Fund’s assistance to
carry out its Comprehensive Business
Plan.
(e) Community ownership and governance. An Applicant shall provide information to demonstrate the extent to
which the Applicant is, or will be, Community-Owned
or
Community-Governed.
(f) Environmental information. The Applicant shall provide sufficient information regarding the potential environmental impact of its proposed activities in order for the Fund to complete its environmental review requirements pursuant to part 1815 of this
chapter.
(g) Applicant certification. The Applicant and Community Partner (if applicable) shall certify that:
(1) It possesses the legal authority to
apply for assistance from the Fund;
(2) The application has been duly authorized by its governing body and
duly executed;
(3) It will not use any Fund resources
for lobbying activities as set forth in
§ 1805.807; and
(4) It will comply with all relevant
provisions of this chapter and all applicable Federal, State, and local laws, ordinances, regulations, policies, guidelines, and requirements.

Subpart G—Evaluation and
Selection of Applications
§ 1805.700 Evaluation and selection—
general.
Applicants will be evaluated and selected, at the sole discretion of the
Fund, to receive assistance based on a
review process, that could include an
interview(s) and/or site visit(s), that is
intended to:
(a) Ensure that Applicants are evaluated on a competitive basis in a fair
and consistent manner;
(b) Take into consideration the
unique characteristics of Applicants
that vary by institution type, total
asset size, stage of organizational development, markets served, products
and services provided, and location;
(c) Ensure that each Awardee can
successfully meet the goals of its Comprehensive Business Plan and achieve
community development impact; and
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(d) Ensure that Awardees represent a
geographically diverse group of Applicants serving Metropolitan Areas, nonMetropolitan Areas, and Indian Reservations from different regions of the
United States.
§ 1805.701 Evaluation of applications.
(a) Eligibility and completeness. An Applicant will not be eligible to receive
assistance pursuant to this part if it
fails to meet the eligibility requirements described in § 1805.200 or if it has
not submitted complete application
materials. For the purposes of this
paragraph (a), the Fund reserves the
right to request additional information
from the Applicant, if the Fund deems
it appropriate.
(b) Substantive review. In evaluating
and selecting applications to receive
assistance, the Fund will evaluate the
Applicant’s likelihood of success in
meeting the goals of the Comprehensive Business Plan and achieving community development impact, by considering factors such as:
(1) Community development track
record (e.g., in the case of an Applicant
with a prior history of serving a Target
Market, the extent of success in serving such Target Market);
(2) Operational capacity and risk
mitigation strategies;
(3) Financial track record and
strength;
(4) Capacity, skills and experience of
the management team;
(5) Solid understanding of its market
context, including its analysis of current and prospective customers, the extent of economic distress within the
designated Investment Area(s) or the
extent of need within the designated
Targeted Population(s), as those factors are measured by objective criteria,
the extent of need for Equity Investments, loans, Development Services,
and Financial Services within the designated Target Market, and the extent
of demand within the Target Market
for the Applicant’s products and services;
(6) Quality program design and implementation plan, including an assessment of its products and services, marketing and outreach efforts, delivery
strategy, and coordination with other
institutions and/or a Community Part-

§ 1805.701

ner, or participation in a secondary
market for purposes of increasing the
Applicant’s resources. In the case of an
applicant submitting an application
with a Community Partner, the Fund
will evaluate the extent to which the
Community Partner will participate in
carrying out the activities of the Community Partnership; the extent to
which the Community Partner will enhance the likelihood of success of the
Comprehensive Business Plan; and the
extent to which service to the designated Target Market will be better
performed by a Community Partnership than by the Applicant alone;
(7) Projections for financial performance, capitalization and raising needed
external
resources,
including
the
amount of firm commitments and
matching funds in hand to meet or exceed the matching funds requirements
and, if applicable, the likely success of
the plan for raising the balance of the
matching funds in a timely manner,
the extent to which the matching funds
are, or will be, derived from private
sources, and whether an Applicant is,
or will become, an Insured CDFI;
(8) Projections for community development impact, including the extent to
which an Applicant will concentrate its
activities on serving its Target Market(s), the extent of support from the
designated Target Market, the extent
to which an Applicant is, or will be,
Community-Owned or Community-Governed, and the extent to which the activities proposed in the Comprehensive
Business Plan will expand economic
opportunities or promote community
development within the designated
Target Market;
(9) The extent of need for the Fund’s
assistance, as demonstrated by the extent of economic distress in the Applicant’s Target Market and the extent to
which the Applicant needs the Fund’s
assistance to carry out its Comprehensive Business Plan. In the case of an
Applicant that has previously received
assistance under the CDFI Program,
the Fund also will consider the Applicant’s level of success in meeting its
performance goals, financial soundness
covenants (if applicable), and other requirements contained in the previously
negotiated and executed Assistance
Agreement(s) with the Fund, and
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whether the Applicant will, with additional assistance from the Fund, expand its operations into a new Target
Market, offer more products or services, and/or increase the volume of its
activities;
(10) The Fund may consider any
other factors, as it deems appropriate,
in reviewing an application.
(c) Consultation with Appropriate Federal Banking Agencies. The Fund will
consult with, and consider the views of,
the Appropriate Federal Banking Agency prior to providing assistance to:
(1) An Insured CDFI;
(2) A CDFI that is examined by or
subject to the reporting requirements
of an Appropriate Federal Banking
Agency; or
(3) A CDFI that has as its Community Partner an institution that is examined by, or subject to, the reporting
requirements of an Appropriate Federal Banking Agency.
(d) Awardee selection. The Fund will
select Awardees based on the criteria
described in paragraph (b) of this section and any other criteria set forth in
this part or the applicable NOFA.

Subpart H—Terms and Conditions
of Assistance
§ 1805.800 Safety and soundness.
(a) Regulated institutions. Nothing in
this part, or in an Assistance Agreement, shall affect any authority of an
Appropriate Federal Banking Agency
to supervise and regulate any institution or company.
(b) Non-Regulated CDFIs. The Fund
will, to the maximum extent practicable, ensure that Awardees that are
Non-Regulated CDFIs are financially
and managerially sound and maintain
appropriate internal controls.
§ 1805.801 Assistance Agreement; sanctions.
(a) Prior to providing any assistance,
the Fund and an Awardee shall execute
an Assistance Agreement that requires
an Awardee to comply with performance goals and abide by other terms
and conditions of assistance. Such performance goals may be modified at any
time by mutual consent of the Fund
and an Awardee or as provided in paragraph (c) of this section. If a Commu-

nity Partner is part of an application
that is selected for assistance, such
partner must be a party to the Assistance Agreement if deemed appropriate
by the Fund.
(b) An Awardee shall comply with
performance goals that have been negotiated with the Fund and which are
based upon the Comprehensive Business Plan submitted as part of the
Awardees application. Performance
goals for Insured CDFIs shall be determined in consultation with the Appropriate Federal Banking Agency. Such
goals shall be incorporated in, and enforced under, the Awardee’s Assistance
Agreement.
(c) The Assistance Agreement shall
provide that, in the event of fraud, mismanagement, noncompliance with the
Fund’s regulations or noncompliance
with the terms and conditions of the
Assistance Agreement on the part of
the Awardee (or the Community Partner, if applicable), the Fund, in its discretion, may:
(1) Require changes in the performance goals set forth in the Assistance
Agreement;
(2) Require changes in the Awardee’s
Comprehensive Business Plan;
(3) Revoke approval of the Awardee’s
application;
(4) Reduce or terminate the Awardee’s assistance;
(5) Require repayment of any assistance that has been distributed to the
Awardee;
(6) Bar the Awardee (and the Community Partner, if applicable) from reapplying for any assistance from the
Fund; or
(7) Take any other action as permitted by the terms of the Assistance
Agreement.
(d) In the case of an Insured Depository Institution, the Assistance Agreement shall provide that the provisions
of the Act, this part, and the Assistance Agreement shall be enforceable
under 12 U.S.C. 1818 of the Federal Deposit Insurance Act by the Appropriate
Federal Banking Agency and that any
violation of such provisions shall be
treated as a violation of the Federal
Deposit Insurance Act. Nothing in this
paragraph (d) precludes the Fund from
directly enforcing the Assistance
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Agreement as provided for under the
terms of the Act.
(e) The Fund shall notify the Appropriate Federal Banking Agency before
imposing any sanctions on an Insured
CDFI or other institution that is examined by or subject to the reporting requirements of that agency. The Fund
shall not impose a sanction described
in paragraph (c) of this section if the
Appropriate Federal Banking Agency,
in writing, not later than 30 calendar
days after receiving notice from the
Fund:
(1) Objects to the proposed sanction;
(2) Determines that the sanction
would:
(i) Have a material adverse effect on
the safety and soundness of the institution; or
(ii) Impede or interfere with an enforcement action against that institution by that agency;
(3) Proposes a comparable alternative
action; and
(4) Specifically explains:
(i) The basis for the determination
under paragraph (e)(2) of this section
and, if appropriate, provides documentation to support the determination; and
(ii) How the alternative action suggested pursuant to paragraph (e)(3) of
this section would be as effective as the
sanction proposed by the Fund in securing compliance and deterring future
noncompliance.
(f) In reviewing the performance of
an Awardee in which its Investment
Area(s) includes an Indian Reservation
or Targeted Population(s) includes an
Indian Tribe, the Fund shall consult
with, and seek input from, the appropriate tribal government.
(g) Prior to imposing any sanctions
pursuant to this section or an Assistance Agreement, the Fund shall, to the
maximum extent practicable, provide
the Awardee (or the Community Partner, if applicable) with written notice
of the proposed sanction and an opportunity to comment. Nothing in this
section, however, shall provide an
Awardee or Community Partner with
the right to any formal or informal
hearing or comparable proceeding not
otherwise required by law.

§ 1805.802

§ 1805.803
Disbursement of funds.

Assistance provided pursuant to this
part may be provided in a lump sum or
over a period of time, as determined
appropriate by the Fund. The Fund
shall not provide any assistance (other
than technical assistance) under this
part until an Awardee has satisfied any
conditions set forth in its Assistance
Agreement and has secured firm commitments for the matching funds required for such assistance. At a minimum, a firm commitment must consist of a binding written agreement between an Awardee and the source of
the matching funds that is conditioned
only upon the availability of the
Fund’s assistance and such other conditions as the Fund, in its sole discretion, may deem appropriate. Such
agreement must provide for disbursal
of the matching funds to an Awardee
prior to, or simultaneously with, receipt by an Awardee of the Federal
funds.
§ 1805.803
ing.

Data collection and report-

(a) Data—general. An Awardee (and a
Community Partner, if appropriate)
shall maintain such records as may be
prescribed by the Fund which are necessary to:
(1) Disclose the manner in which
Fund assistance is used;
(2) Demonstrate compliance with the
requirements of this part and an Assistance Agreement; and
(3) Evaluate the impact of the CDFI
Program.
(b) Customer profiles. An Awardee (and
a Community Partner, if appropriate)
shall compile such data on the gender,
race, ethnicity, national origin, or
other information on individuals that
utilize its products and services as the
Fund shall prescribe in an Assistance
Agreement. Such data will be used to
determine whether residents of Investment Area(s) or members of Targeted
Population(s) are adequately served
and to evaluate the impact of the CDFI
Program.
(c) Access to records. An Awardee (and
a Community Partner, if appropriate)
must submit such financial and activity reports, records, statements, and
documents at such times, in such
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forms, and accompanied by such reporting data, as required by the Fund
or the U.S. Department of Treasury to
ensure compliance with the requirements of this part and to evaluate the
impact of the CDFI Program. The
United States Government, including
the U.S. Department of Treasury, the
Comptroller General, and their duly
authorized representatives, shall have
full and free access to the Awardee’s offices and facilities and all books, documents, records, and financial statements relating to use of Federal funds
and may copy such documents as they
deem appropriate. The Fund, if it
deems appropriate, may prescribe access to record requirements for entities
that are borrowers of, or that receive
investments from, an Awardee.
(d) Retention of records. An Awardee
shall comply with all record retention
requirements as set forth in OMB Circular A–110 (as applicable).
(e) Review. (1) At least annually, the
Fund will review the progress of an
Awardee (and a Community Partner, if
appropriate) in implementing its Comprehensive Business Plan and satisfying the terms and conditions of its
Assistance Agreement.
(2) An Awardee shall submit within
60 days after the end of each semi-annual period, or within some other period as may be agreed to in the Assistance Agreement, internal financial
statements covering the semi-annual
reporting period (i.e., two periods per
year) and information on its compliance with its financial soundness covenants.
(3) An Awardee shall submit a report
within 60 days after the end of its fiscal
year, or by such alternative deadline as
may be agreed to in the Assistance
Agreement containing, unless otherwise determined by mutual agreement
between the Awardee and the Fund, the
following:
(i) A narrative description of an
Awardee’s activities in support of its
Comprehensive Business Plan;
(ii) Qualitative and quantitative information on an Awardee’s compliance
with its performance goals and (if appropriate) an analysis of factors contributing to any failure to meet such
goals;

(iii) Information describing the manner in which Fund assistance and any
corresponding matching funds were
used. The Fund will use such information to verify that assistance was used
in a manner consistent with the Assistance Agreement; and certification that
an Awardee continues to meet the eligibility requirements described in
§ 1805.200.
(4) An Awardee shall submit within
120 days after the end of its fiscal year,
or within some other period as may be
agreed to in the Assistance Agreement,
fiscal year end statements of financial
condition audited by an independent
certified public accountant. The audit
shall be conducted in accordance with
generally accepted Government Auditing Standards set forth in the General
Accounting Offices Government Auditing Standards (1994 Revision) issued by
the Comptroller General and OMB Circular A–133 (Audits of States, Local
Governments, and Non-Profit Organizations), as applicable.
(5) An Awardee shall submit a report
within 120 days after the end of its fiscal year, or by such alternative deadline as may be agreed to in the Assistance Agreement containing, unless
otherwise determined by mutual agreement between the Awardee and the
Fund, the following information:
(i) The Awardee’s customer profile;
(ii) Awardee activities including Financial Products and Development
Services;
(iii) Awardee portfolio quality;
(iv) The Awardee’s financial condition; and
(v) The Awardee’s community development impact.
(6) The Fund shall make reports described in paragraph (e)(2) and (e)(3) of
this section available for public inspection after deleting any materials necessary to protect privacy or proprietary interests.
(f) Exchange of information with Appropriate Federal Banking Agencies. (1)
Except as provided in paragraph (f)(4)
of this section, prior to directly requesting information from or imposing
reporting or record keeping requirements on an Insured CDFI or other institution that is examined by or subject to the reporting requirements of
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an Appropriate Federal Banking Agency, the Fund shall consult with the Appropriate Federal Banking Agency to
determine if the information requested
is available from or may be obtained by
such agency in the form, format, and
detail required by the Fund.
(2) If the information, reports, or
records requested by the Fund pursuant to paragraph (f)(1) of this section
are not provided by the Appropriate
Federal Banking Agency within 15 calendar days after the date on which the
material is requested, the Fund may
request the information from or impose
the record keeping or reporting requirements directly on such institutions with notice to the Appropriate
Federal Banking Agency.
(3) The Fund shall use any information provided by the Appropriate Federal Banking Agency under this section
to the extent practicable to eliminate
duplicative requests for information
and reports from, and record keeping
by, an Insured CDFI or other institution that is examined by or subject to
the reporting requirements of an Appropriate Federal Banking Agency.
(4) Notwithstanding paragraphs (f)(1)
and (2) of this section, the Fund may
require an Insured CDFI or other institution that is examined by or subject
to the reporting requirements of an Appropriate Federal Banking Agency to
provide information with respect to the
institutions implementation of its
Comprehensive Business Plan or compliance with the terms of its Assistance Agreement, after providing notice
to the Appropriate Federal Banking
Agency.
(5) Nothing in this part shall be construed to permit the Fund to require
an Insured CDFI or other institution
that is examined by or subject to the
reporting requirements of an Appropriate Federal Banking Agency to obtain, maintain, or furnish an examination report of any Appropriate Federal
Banking Agency or records contained
in or related to such report.
(6) The Fund and the Appropriate
Federal Banking Agency shall promptly notify each other of material concerns about an Awardee that is an Insured CDFI or that is examined by or
subject to the reporting requirements
of an Appropriate Federal Banking

§ 1805.805

Agency, and share appropriate information relating to such concerns.
(7) Neither the Fund nor the Appropriate Federal Banking Agency shall
disclose confidential information obtained pursuant to this section from
any party without the written consent
of that party.
(8) The Fund, the Appropriate Federal Banking Agency, and any other
party providing information under this
paragraph (f) shall not be deemed to
have waived any privilege applicable to
the any information or data, or any
portion thereof, by providing such information or data to the other party or
by permitting such data or information, or any copies or portions thereof,
to be used by the other party.
(g) Availability of referenced publications. The publications referenced in
this section are available as follows:
(1) OMB Circulars may be obtained
from the Office of Administration,
Publications Office, 725 17th Street,
NW., Room 2200, New Executive Office
Building, Washington, DC 20503 or on
the
Internet
(http://
www.whitehouse.gov/OMB/grants/
index.html); and
(2) General Accounting Office materials may be obtained from GAO Distribution, 700 4th Street, NW., Suite
1100, Washington, DC 20548.
§ 1805.804

Information.

The Fund and each Appropriate Federal Banking Agency shall cooperate
and respond to requests from each
other and from other Appropriate Federal Banking Agencies in a manner
that ensures the safety and soundness
of the Insured CDFIs or other institution that is examined by or subject to
the reporting requirements of an Appropriate Federal Banking Agency.
§ 1805.805 Compliance
ment requirements.

with

govern-

In carrying out its responsibilities
pursuant to an Assistance Agreement,
the Awardee shall comply with all applicable Federal, State, and local laws,
regulations, and ordinances, OMB Circulars, and Executive Orders.
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§ 1805.806 Conflict of interest requirements.
(a) Provision of credit to Insiders. (1)
An Awardee that is a Non-Regulated
CDFI may not use any monies provided
to it by the Fund to make any credit
(including loans and Equity Investments) available to an Insider unless it
meets the following restrictions:
(i) The credit must be provided pursuant to standard underwriting procedures, terms and conditions;
(ii) The Insider receiving the credit,
and any family member or business
partner thereof, shall not participate
in any way in the decision making regarding such credit;
(iii) The Board of Directors or other
governing body of the Awardee shall
approve the extension of the credit;
and
(iv) The credit must be provided in
accordance with a policy regarding
credit to Insiders that has been approved in advance by the Fund.
(2) An Awardee that is an Insured
CDFI or a Depository Institution Holding Company shall comply with the restrictions on Insider activities and any
comparable restrictions established by
its Appropriate Federal Banking Agency.
(b) Awardee standards of conduct. An
Awardee that is a Non-Regulated CDFI
shall maintain a code or standards of
conduct acceptable to the Fund that
shall govern the performance of its Insiders engaged in the awarding and administration of any credit (including
loans and Equity Investments) and
contracts using monies from the Fund.
No Insider of an Awardee shall solicit
or accept gratuities, favors or anything
of monetary value from any actual or
potential borrowers, owners or contractors for such credit or contracts. Such
policies shall provide for disciplinary
actions to be applied for violation of
the standards by the Awardee’s Insiders.
§ 1805.807 Lobbying restrictions.
No assistance made available under
this part may be expended by an
Awardee to pay any person to influence
or attempt to influence any agency,
elected official, officer or employee of
a State or local government in connection with the making, award, exten-

sion, continuation, renewal, amendment, or modification of any State or
local government contract, grant, loan
or cooperative agreement as such
terms are defined in 31 U.S.C. 1352.
§ 1805.808 Criminal provisions.
The criminal provisions of 18 U.S.C.
657 regarding embezzlement or misappropriation of funds is applicable to
all Awardees and Insiders.
§ 1805.809 Fund deemed not to control.
The Fund shall not be deemed to control an Awardee by reason of any assistance provided under the Act for the
purpose of any applicable law.
§ 1805.810 Limitation on liability.
The liability of the Fund and the
United States Government arising out
of any assistance to a CDFI in accordance with this part shall be limited to
the amount of the investment in the
CDFI. The Fund shall be exempt from
any assessments and other liabilities
that may be imposed on controlling or
principal shareholders by any Federal
law or the law of any State. Nothing in
this section shall affect the application
of any Federal tax law.
§ 1805.811 Fraud, waste and abuse.
Any person who becomes aware of
the existence or apparent existence of
fraud, waste or abuse of assistance provided under this part should report
such incidences to the Office of Inspector General of the U.S. Department of
the Treasury.

PART 1806—BANK ENTERPRISE
AWARD PROGRAM
Subpart A—General Provisions
Sec.
1806.100 Purpose.
1806.101 Summary.
1806.102 Relationship to the Community Development Financial Institutions Program.
1806.103 Definitions.
1806.104 Waiver authority.
1806.105 OMB control number.

Subpart B—Awards
1806.200 Community eligibility and designation.
1806.201 Qualified Activities.
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1806.202 Measuring activities.
1806.203 Estimated award amounts.
1806.204 Selection process.
1806.205 Actual award amounts.
1806.206 Applications for Bank Enterpise
Awards.

Subpart C—Terms and Conditions of
Assistance.
1806.300 Award Agreement; sanctions.
1806.301 Records, reports and audits of
Awardees.
1806.302 Compliance with government requirements.
1806.303 Fraud, waste and abuse.
1806.304 Books of account, records and government access.
1806.305 Retention of records.
AUTHORITY: 12 U.S.C. 1834a, 4703, 4703 note,
4713, 4717; 31 U.S.C. 321.
SOURCE: 62 FR 64442, Dec. 5, 1997, unless
otherwise noted.

Subpart A—General Provisions
§ 1806.100

Purpose.

The purpose of the Bank Enterprise
Award Program is to encourage insured
depository institutions to make Equity
Investments and carry out CDFI Support Activities and Development and
Service Activities to revitalize distressed urban and rural communities.
§ 1806.101

Summary.

(a) Under the Bank Enterprise
Awards Program, the Fund makes
awards to selected Applicants that:
(1) Invest in or otherwise support
Community Development Financial Institutions;
(2) Increase lending and investment
activities within Distressed Communities; or
(3) Increase the provision of certain
services and assistance.
(b) Distressed Communities must
meet minimum poverty and unemployment criteria. Applicants are selected
to participate in the program through
a competitive application process.
Awards are based on increases in Qualified Activities that are carried out by
the Applicant during an Assessment
Period. Bank Enterprise Awards are
distributed after successful completion
of projected Qualified Activities. All
awards shall be made subject to the
availability of funding.

§ 1806.103

§ 1806.102 Relationship to the Community Development Financial Institutions Program.
(a) Prohibition against double funding.
No CDFI may receive a Bank Enterprise Award if it has:
(1) An application pending for assistance under the Community Development Financial Institutions Program
(part 1805 of this chapter);
(2) Received assistance from the
Community Development Financial Institutions Program within the preceding 12-month period; or
(3) Ever received assistance under the
Community Development Financial Institutions Program for the same activities for which it is seeking a Bank Enterprise Award.
(b) Matching funds. Equity Investments and CDFI Support Activities
(except technical assistance) provided
to a CDFI under this part can be used
by the CDFI to meet the matching
funds requirements of the Community
Development Financial Institutions
Program.
§ 1806.103

Definitions.

For the purpose of this part:
(a) Act means the Community Development Banking and Financial Institutions Act of 1994, as amended (12 U.S.C.
4701 et seq.);
(b) Agricultural Loan means an origination of a loan secured by farm land
(including farm residential and other
improvements), a loan to finance agricultural production, or a loan to a
farmer (other than a Single Family
Loan or Consumer Loan);
(c) Applicant means any insured depository institution (as defined in section 3(c)(2) of the Federal Deposit Insurance Act (12 U.S.C. 1813)) that is applying for a Bank Enterprise Award;
(d) Appropriate Federal Banking Agency has the same meaning as in section
3 of the Federal Deposit Insurance Act
(12 U.S.C. 1813);
(e) Assessment Period means an annual
or semi-annual period specified in the
applicable Notice of Funds Availability
(NOFA) in which an Applicant will
carry out Qualified Activities;
(f) Award Agreement means a formal
agreement between the Fund and an
Awardee pursuant to § 1806.300;
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(g) Awardee means an Applicant selected by the Fund to receive a Bank
Enterprise Award;
(h) Bank Enterprise Award means an
award made to an Applicant pursuant
to this part;
(i) Bank Enterprise Award Program
means the program authorized by section 114 of the Act and implemented
under this part;
(j) Baseline Period means an annual or
semi-annual period specified in the applicable NOFA in which an Applicant
has previously carried out Qualified
Activities;
(k) Business Loan means an origination of a loan used for commercial or
industrial activities (other than an Agricultural Loan, Commercial Real Estate Loan, Multi-Family Loan or Single Family Loan);
(l) Commercial Real Estate Loan means
an origination of a loan (other than a
Multi-Family Loan or a Single Family
Loan) used for commercial purposes to
finance construction and land development or an origination of a loan that is
secured by real estate and used to finance the acquisition or rehabilitation
of a building used for commercial purposes;
(m) Community Development Financial
Institution (or CDFI) means an entity
whose certification as a CDFI under
§ 1805.201 of this chapter is in effect as
of the end of the applicable Assessment
Period (the Assessment Period in
which the Qualified Activity takes
place) and that meets the requirements
of § 1805.200(b) through (h) of this chapter at the time of the Qualified Activity, subject to the rest of this paragraph (m). If an Applicant is proposing
to make an Equity Investment or engage in CDFI Support Activities with
an uncertified CDFI, the uncertified
CDFI may apply for certification by
submitting the information described
in § 1805.701(b) of this chapter. In order
for the Applicant to be eligible to receive an award for its activity, the required information with respect to the
uncertified CDFI shall be submitted to
the Fund as specified in the applicable
NOFA published in the FEDERAL REGISTER, and certification must be completed by the end of the applicable Assessment Period as specified in the applicable NOFA. Notwithstanding any-

thing in this paragraph (m) to the contrary, an Applicant may receive an
award pursuant to this part for assistance provided to an uncertified CDFI
that, at the time of the Qualified Activity, does not meet the requirements
of § 1805.200(b) through (h) of this chapter if:
(1) The Applicant requires the
uncertified CDFI to refrain from using
the assistance provided until the entity
is certified;
(2) The uncertified CDFI is certified
by the end of the applicable Assessment Period; and
(3) The Applicant retains the option
of recapturing said assistance in the
event that the uncertified CDFI is not
certified by the end of the applicable
Assessment Period;
(n) CDFI Related Activities means Equity Investments and CDFI Support
Activities;
(o) CDFI Support Activity means assistance provided by an Applicant or
its Subsidiary to a CDFI that is integrally involved in a Distressed Community in the form of the origination of a
loan, technical assistance, or deposits
if such deposits are:
(1) Uninsured and committed for a
term of at least three years; or
(2) Insured, committed for a term of
at least three years, and provided at an
interest rate that is materially (in the
determination of the Fund) below market rates;
(p) Community Services means the following forms of assistance provided by
officers, employees or agents (contractual or otherwise) of the Applicant:
(1) Provision of technical assistance
to Residents in managing their personal finances through consumer education programs;
(2) Provision of technical assistance
and consulting services to newly
formed small businesses located in the
Distressed Community;
(3) Provision of technical assistance
to, or servicing the loans of, Low- or
Moderate-Income
homeowners
and
homeowners located in the Distressed
Community; and
(4) Other services provided for Lowand Moderate-Income persons in a Distressed Community or enterprises integrally involved in a Distressed Community deemed appropriate by the Fund;
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(q) Consumer Loan means an origination of a loan to one or more individuals for household, family, or other
personal expenditures;
(r) Distressed Community means a geographic community which meets the
minimum area eligibility requirements
specified in § 1806.200;
(s) Development and Service Activities
means
activities
described
in
§ 1806.201(b)(4) that are carried out by
the Applicant or its Subsidiary;
(t) Equity Investment means financial
assistance provided by an Applicant or
its Subsidiary to a CDFI in the form of
a grant, a stock purchase, a purchase
of a partnership interest, a purchase of
a limited liability company membership interest, a loan made on such
terms that it has characteristics of equity (and is considered as such by the
Fund and is consistent with requirements of the Applicant’s Appropriate
Federal Banking Agency), or any other
investment deemed to be an Equity Investment by the Fund;
(u) Financial Services means checkcashing, providing money orders and
certified checks, automated teller machines, safe deposit boxes, and other
comparable services as may be specified by the Fund that are provided to
Low- and Moderate-Income persons in
the Distressed Community or enterprises integrally involved with the Distressed Community;
(v) Fund means the Community Development Financial Institutions Fund
established under section 104(a) of the
Act (12 U.S.C. 4703(a));
(w) Geographic Units means counties
(or equivalent areas), incorporated
places, minor civil divisions that are
units of local government, census
tracts, block numbering areas, block
groups, and American Indian or Alaska
Native areas (as each is defined by the
U.S. Bureau of the Census) or other
areas deemed appropriate by the Fund;
(x) Indian Reservation means a geographic area that meets the requirements of section 4(10) of the Indian
Child Welfare Act of 1978 (25 U.S.C.
1903(10)), and shall include land held by
incorporated Native groups, regional
corporations, and village corporations,
as defined in and pursuant to the Alaska Native Claims Settlement Act (43
U.S.C. 1601 et seq.), public domain In-

§ 1806.103

dian allotments, and former Indian
Reservations in the State of Oklahoma;
(y) Low- and Moderate-Income means
income that does not exceed 80 percent
of the median income of the area involved, as determined by the Secretary
of Housing and Urban Development
with adjustments for smaller and larger
families
pursuant
to
section
102(a)(20) of the Housing and Community Development Act of 1974 (42 U.S.C.
5302(a)(20));
(z) Metropolitan Area means an area
designated as such (as of the date of
the application) by the Office of Management and Budget pursuant to 44
U.S.C. 3504(d)(3), 31 U.S.C. 1104(d), and
Executive Order 10253 (3 CFR, 1949–1953
Comp., p. 758), as amended;
(aa) Multi-Family Loan means an
origination of a loan secured by a fiveor more family residential property;
(bb) Project Investment means providing financial assistance in the form
of a purchase of stock, limited partnership interest, other ownership instrument, or a grant to an entity that is integrally involved with a Distressed
Community and formed for the sole
purpose of engaging in a project or activity, approved by the Fund, related
to commercial real estate, single family housing, multi-family housing,
business or agriculture (as defined in
this part);
(cc) Qualified Activities means CDFI
Related Activities and Development
and Service Activities;
(dd) Resident means an individual
domiciled in a Distressed Community;
(ee) Single Family Loan means an
origination of a loan secured by a oneto-four family residential property;
(ff) Subsidiary has the same meaning
as in section 3 of the Federal Deposit
Insurance Act, except that a CDFI
shall not be considered a subsidiary of
any insured depository institution or
any depository institution holding
company that controls less than 25 percent of any class of the voting shares of
such corporation and does not otherwise control, in any manner, the election of a majority of directors of the
corporation; and
(gg) Unit of General Local Government
means any city, county town, township, parish, village or other general
purpose political subdivision of a State
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or Commonwealth of the United
States, or general purpose subdivision
thereof, and the District of Columbia.
§ 1806.104 Waiver authority.
The Fund may waive any requirement of this part that is not required
by law, upon a determination of good
cause. Each such waiver will be in writing and supported by a statement of
the facts and grounds forming the basis
of the waiver. For a waiver in any individual case, the Fund must determine
that application of the requirement to
be waived would adversely affect the
achievement of the purposes of the Act.
For waivers of general applicability,
the Fund will publish notification of
granted waivers in the FEDERAL REGISTER.
§ 1806.105 OMB control number.
The collection of information requirements in this part have been approved by the Office of Management
and Budget and assigned OMB control
number 1505–0153.

Subpart B—Awards
§ 1806.200 Community eligibility and
designation.
(a) General. If an Applicant proposes
to carry out CDFI Support Activities
or Development and Service Activities,
the Applicant shall designate one or
more Distressed Communities in which
it proposes to carry out those activities. If an Applicant proposes to carry
out CDFI Support Activities, the Applicant shall provide evidence that the
CDFI it is proposing to support is integrally involved with such a Distressed
Community. In the case of an Applicant proposing to make an Equity Investment, the Fund reserves the right
to request information on Distressed
Communities served by such a CDFI
should such information be deemed
necessary by the Fund to complete the
selection process described in § 1806.204.
In the case of an Applicant that proposes to carry out both CDFI Support
Activities and Development and Service Activities it may designate different Distressed Communities for
these two categories of activity.
(b) Minimum area eligibility requirements. A Distressed Community must

meet the minimum area eligibility requirements contained in this paragraph
(b).
(1) Geographic requirements. A Distressed Community must be a geographic area:
(i) That is located within the boundaries of a Unit of General Local Government;
(ii) The boundaries of which are contiguous; and
(iii) (A) The population of which
must be at least 4,000 if any portion of
the area is located within a Metropolitan Area with a population of 50,000 or
greater;
(B) The population must be at least
1,000 if no portion of the area is located
within such a Metropolitan Area; or
(C) The area is located entirely within an Indian Reservation.
(2) Distress requirements. A Distressed
Community must be a geographic area
where:
(i) At least 30 percent of the Residents have incomes which are less than
the national poverty level, as published
by the U.S. Bureau of the Census in the
1990 decennial census; and
(ii) The unemployment rate is at
least 1.5 times greater than the national average, as determined by the
U.S. Bureau of Labor Statistics’ most
recent data including estimates of unemployment developed using the U.S.
Bureau of Labor Statistics’ Census
Share calculation method. U.S. Bureau
of Labor Statistics data and information necessary for Census Share calculations may be obtained from the
Fund.
(c) Area designation. An Applicant
shall designate an area as a Distressed
Community by:
(1) Selecting Geographic Units which
individually meet the minimum area
eligibility requirements; or
(2) Selecting two or more Geographic
Units which, in the aggregate, meet
the minimum area eligibility requirements set forth in paragraph (b) of this
section provided that no Geographic
Unit selected by the Applicant within
the area has a poverty rate of less than
20 percent.
(d) Designation and notification process. Upon request, the Fund will provide a prospective Applicant with data
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and other information to help it identify areas eligible to be a Distressed
Community. A prospective Applicant is
encouraged to contact the Fund prior
to filing an application to determine if
an area meets the minimum area eligibility requirements.
§ 1806.201

Qualified Activities.

(a) CDFI Related Activities. An Applicant may receive a Bank Enterprise
Award for making an Equity Investment or carrying out CDFI Support Activities during an Assessment Period.
(b) Development and Service Activities.
(1) General. An Applicant may receive a
Bank Enterprise Award for carrying
out Development and Service Activities during an Assessment Period.
(2) Area served. The Development and
Service Activities listed in paragraphs
(b)(4)(i) through (x) of this section
must serve a Distressed Community.
An activity is considered to serve a
Distressed Community if it is:
(i) Undertaken in the Distressed
Community; or
(ii) Provided to Low- and ModerateIncome Residents or enterprises integrally involved in the Distressed Community.
(3) Priority factors. Each Development
and Service Activity is assigned a priority factor. A priority factor represents the Fund’s assessment of the
degree of difficulty, the extent of innovation, and the extent of benefits accruing to the Distressed Community
for each type of activity.
(4) Development and Service Activities.
Development and Service Activities
are listed in this paragraph with their
corresponding priority factors:
(i) Deposit liabilities in the form of
savings or other demand or time accounts accepted from Residents at offices located within the Distressed
Community (priority factor = 1.0);
(ii) Financial Services (priority factor = 1.2);
(iii) Community Services (priority
factor = 1.4);
(iv) Consumer Loans (priority factor
= 1.2);
(v) Single Family Loans and related
Project Investments (priority factor =
1.4);

§ 1806.202

(vi) Multi-Family Loans and related
Project Investments (priority factor =
1.6);
(vii) Commercial Real Estate Loans
and related Project Investments (priority factor = 1.6);
(viii) Business Loans, Agricultural
Loans, and related Project Investments
of $100,000 or less (priority factor = 1.9);
(ix) Business Loans, Agricultural
Loans, and related Project Investments
of more than $100,000 through $250,000
(priority factor = 1.8); and
(x) Business Loans and related
Project Investments of more than
$250,000 through $1,000,000 and Agricultural Loans and related Project Investments of more than $250,000 through
$500,000 (priority factor = 1.7).
(c) Limitation. Financial assistance
provided by an Applicant for which the
Applicant receives benefits through the
Low Income Housing Tax Credit authorized pursuant to Section 42 of the
Internal Revenue Code of 1986, as
amended (26 U.S.C. 42), shall not constitute an Equity Investment, Project
Investment, or other Qualified Activity, as defined in this part, for the purposes of calculating or receiving an
award.
§ 1806.202

Measuring activities.

(a) General. Qualified Activities shall
be measured by comparing the Qualified Activities carried out during the
Baseline Period with the Qualified Activities projected to be carried out during the Assessment Period. Increases in
the values of Qualified Activities between the Baseline Period and Assessment Period will be used in determining award amounts. If an Applicant
is seeking assistance only for CDFI Related Activities, it should only report
its activities for CDFI Related Activities categories. If an Applicant is seeking assistance only for Development
and Service Activities, it should only
report its activities for Development
and Service Activities categories. If an
Applicant is seeking assistance for
both CDFI Related Activities and Development and Service Activities, it
should report its activities for both
types of categories. If an Applicant is
unable to report its activities in the
aforementioned manner, the Applicant
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shall provide an explanation satisfactory to the Fund as to why it cannot
report required information and simultaneously submit to the Fund a certification that during the Assessment Period the Applicant did not reduce its
total activity in any unreported categories. The form and content of any
certification shall be determined by
the Fund. The dates of the Baseline Period and Assessment Period will be
published in a NOFA for each funding
round.
(b) Exception. An Applicant may select not to report its deposit liabilities
as described in § 1806.201(b)(4)(i). In such
a case, an Applicant’s deposit liabilities will not be considered in calculating the service score pursuant to
§ 1806.203(c).
(c) Value. The Fund will assess the
value of:
(1) Equity Investments, loans, grants
and deposits described in § 1806.103 at
the original amount of such investments, loans, grants or deposits. Where
a loan matures, is fully paid and is
then renewed, the Fund will assess the
value of the principal amount of the renewed loan. Where a deposit, such as a
certificate of deposit, matures and is
then rolled over, the Fund will assess
the value of the full amount of the
rolled over deposit. However, where an
existing loan is refinanced, the Fund
will only assess the value of any increase in the principal amount of the
refinanced loan;
(2) Deposit liabilities at the face dollar amount of monies deposited as
measured by comparing the net change
in the amount of applicable funds (as
described in § 1806.201(b)(4)(i)) on deposit at the Applicant institution during the period described in this paragraph (c)(2). An Applicant shall measure the net changes in deposit liabilities during:
(i) The Baseline Period, by comparing the amount of applicable funds
on deposit at the close of business the
day before the beginning of the Baseline Period and at the close of business
on the last day of the Baseline Period;
and
(ii) The Assessment Period, by comparing the amount of applicable funds
on deposit at the close of business the
day before the beginning of the Assess-

ment Period and at the close of business on the last day of the Assessment
Period;
(3) Financial Services, Community
Services, and CDFI Support Activities
consisting of technical assistance
based on the administrative costs of
providing such services; and
(4) Project Investments at the original amount of the purchase of stock,
limited partnership interest, other
ownership interest, or grant.
(d) Closed transactions. A transaction
shall be considered to have been carried out during the Baseline Period or
the Assessment Period if:
(1) The documentation evidencing
the transaction:
(i) Is executed on a date within the
applicable Baseline Period or Assessment Period, respectively, as specified
in the applicable NOFA; and
(ii) Constitutes a legally binding
agreement between the Applicant and a
borrower or investee which specifies
the final terms and conditions of the
transaction, except that any contingencies included in the final agreement
must be typical of such transaction
and acceptable (both in the judgment
of the Fund); and
(2) An initial disbursement of loan or
investment proceeds has occurred in a
manner that is consistent with customary business practices and is reasonable given the nature of the transaction, (both as determined by the
Fund).
(e) Reporting. An Applicant shall report Qualified Activities on the basis of
transactions that were:
(1) Completed during the Baseline Period; and
(2) Are expected to be completed during the Assessment Period and disbursed by the Applicant to a borrower
or investee within the period described
in § 1806.205(a).
§ 1806.203

Estimated award amounts.

Award amounts will be determined at
the sole discretion of the Fund and estimated as described in this section.
(a) Equity Investments. The estimated
award amount for an Equity Investment will be equal to 15 percent (or
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such lower percentage as may be requested by the Applicant) of the anticipated increase in the value of such investment between the Baseline Period
and Assessment Period.
(b) CDFI Support Activities. If an Applicant is not a CDFI, the estimated
award amount for CDFI Support Activities will be equal to 11 percent of
the anticipated increase in the dollar
amount of such support between the
Baseline Period and Assessment Period. If Applicant is a CDFI, the estimated award amount for CDFI Support
Activities will be equal to 33 percent of
the anticipated increase in the dollar
amount of such support between the
Baseline Period and Assessment Period.
(c) Development and Service Activities.
The estimated award amount for Development and Service Activities will
be calculated as follows:
(1) Step 1. For each type of Development and Service Activity, subtract
the value in the Baseline Period from
the estimated value for the Assessment
Period to yield a remainder;
(2) Step 2. Multiply the remainder for
each Development and Service Activity
by the assigned priority factor to yield
a weighted value for each activity;
(3) Step 3. Add the weighted values for
deposit liabilities, Financial Services
and Community Services to yield a
service score;
(4) Step 4. Add the weighted values for
all other categories of Development
and Service Activities to yield a development score. If the development score
is negative, an Applicant will be ineligible to receive a Bank Enterprise
Award. If the development score is
positive, go to Step 5;
(5) Step 5. If the service score is greater than the development score, reduce
the service score to equal the same
amount as the development score to
yield an adjusted service score;
(6) Step 6. Add the service score (or
adjusted service score if applicable)
and the development score to yield a
total score; and
(7) Step 7. If the Applicant is:
(i) A CDFI, multiply the total score
by 15 percent to yield an estimated
award amount; or

§ 1806.204

(ii) Not a CDFI, multiply the total
score by 5 percent to yield an estimated award amount.
§ 1806.204

Selection process.

(a) Availability of funds. All awards
are subject to the availability of funds.
If the amount of funds available during
a funding round is sufficient for all estimated award amounts, an Applicant
that meets all of the program requirements specified in this part shall receive an award that is calculated in the
manner specified in § 1806.205. If the
amount of funds available during a
funding round is insufficient for all estimated award amounts, Awardees will
be selected based on the process described in this section.
(b) Priority of categories—(1) General.
The Fund will rank an Applicant’s estimated award amount for Qualified Activities according to the priority categories described in this paragraph (b).
All Applicants in the first priority category will be selected as Awardees before Applicants in the second priority
category. Selections within each priority category will be based on the relative rankings within each such category, subject to the availability of
funds.
(2) First priority. (i) If the amount of
funds available during a funding round
is insufficient for all estimated award
amounts, first priority will be given to
Applicants that propose to engage in
CDFI Related Activities in the following order:
(A) Equity Investments in CDFIs
serving Distressed Communities;
(B) Equity Investments in CDFIs not
serving Distressed Communities; and
(C) CDFI Support Activities.
(ii) Ranking Equity Investments. Estimated awards for Equity Investments
may be ranked within each applicable
priority subcategory based on the extent to which an Applicant proposes to
reduce the percentage used to calculate
its award amount (e.g., an Applicant
that chooses to reduce its award to 13
percent will be ranked higher than an
Applicant that reduces its award to 14
percent). The Applicant, however, may
not reduce its award percentage below
12 percent. For Applicants that propose
the same percentage, estimated awards
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will be ranked by the ratio of the proposed Equity Investment to the asset
size of the Applicant (as reported in the
Applicant’s most recent Report of Condition or Thrift Financial Report) at
the time of submission of an application.
(iii) Ranking CDFI Support Activities.
Estimated awards for CDFI Support
Activities may be ranked based on the
ratio of the proposed CDFI Support Activity to the asset size of the Applicant
(as reported in the Applicant’s most recent Report of Condition or Thrift Financial Report) at the time of submission of an application.
(3) Second priority. (i) If the amount of
funds available during a funding round
is sufficient for all CDFI Related Activities but insufficient for all estimated award amounts, second priority
will go to Applicants that propose to
engage in Development and Service Activities.
(ii) Ranking Development and Service
Activities. Estimated awards for Development and Service Activities may be
ranked by the ratio of the total score
to the asset size of the Applicant (as
reported in the Applicant’s most recent
Report of Condition or Thrift Financial
Report) at the time of the submission
of an application. If the ratios of two
Applicants are the same, the estimated
awards will be ranked based on the degree of the poverty of each Applicant’s
Distressed Community.
(4) Combined awards. If an Applicant
receives an award for more than one
priority category described in this section, the award amounts will be combined into a single Bank Enterprise
Award.
§ 1806.205 Actual award amounts.
(a) General. The Fund will assess an
Applicant’s success in achieving the
Qualified Activities projected in its application. The extent of such success
will be measured based on the activities that were actually carried out during the Assessment Period and expected to be disbursed to an investee,
borrower, or other recipient within
three years of the end of the applicable
Assessment Period. The Fund reserves
the right to extend this period on a
case-by-case basis where it has a high
degree of confidence that disbursement

will occur and the activity will promote the purposes of the Act. Subject
to § 1806.204 and any recapture sanction
for failure to perform pursuant to this
part, the actual award amount that an
Awardee will receive will be equal to
the estimated award previously calculated and (if necessary) adjusted pursuant to this section.
(b) Achievement. If an Applicant carries out all or a portion of its projected
Qualified Activities and satisfies all
program requirements described in this
part, its award amount will be calculated on a pro-rata basis to reflect
the increase in activities actually carried out except that if:
(1) The amount of funds available is
insufficient for all estimated award
amounts; and
(2) An Applicant carries out less than
75 percent of its projected Qualified Activities, the Fund in its sole discretion,
may limit the amount or deny an
award.
(c) Unobligated or deobligated funds.
The Fund, in its sole discretion, may
use any deobligated funds or funds not
obligated during a funding round:
(1) Using the calculation and selection process contained in this part:
(i) To increase an award amount of
an Awardee for achievement in excess
of the projected Qualified Activities; or
(ii) To select Applicants not previously selected;
(2) To make additional monies available for a subsequent funding round; or
(3) As otherwise authorized by the
Act.
(d) Limitation. The Fund, in its sole
discretion, may deny or limit the
amount of an award for any reason, including if an Applicant submits an application based on unrealistic Assessment Period projections.
§ 1806.206 Applications for Bank Enterprise Awards.
(a) Notice of Funds Availability. An
Applicant shall submit an application
for a Bank Enterprise Award in accordance with this section and the applicable NOFA published by the Fund in the
FEDERAL REGISTER. The NOFA will advise potential Applicants with respect
to obtaining an application packet and
will establish submission deadlines.
The NOFA also will establish any other
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requirements or restrictions applicable
for the funding round including any restrictions on award amounts. After receipt of an application, the Fund may
request clarifying or technical information on materials submitted as part
of such application.
(b) Application contents. Each application must contain the information required in the application packet, which
includes:
(1) A copy of the Applicant’s certificate of insurance issued by the Federal
Deposit Insurance Corporation and a
copy of the Applicant’s incorporation,
charter, organizing, formation, or otherwise establishing documents to be
used to establish eligibility for an
award;
(2) A completed Bank Enterprise
Award Rating and Calculations worksheet. (If an Applicant intends to complete a merger with another institution
during the Assessment Period, it shall
submit a separate Baseline Period
worksheet for each subject institution
and one Assessment Period worksheet
that represents the projected activities
of the merged institutions. If such a
merger is unexpectedly delayed beyond
the Assessment Period, the Fund reserves the right to withhold distribution of an award until the merger has
been completed.);
(3) A narrative summary of each
Qualified Activity expected to be performed in the Assessment Period;
(4) The asset size of the Applicant, as
reported in its most recent Report of
Condition or Thrift Financial Report,
to its Appropriate Federal Banking
Agency;
(5) Information necessary for the
Fund to complete its environmental review requirements pursuant to part
1815 of this chapter;
(6) Certifications that the Applicant
will comply with all relevant provisions of this chapter and all applicable
Federal, State, and local laws, ordinances, regulations, policies, guidelines, and requirements;
(7) A copy of the Applicant’s most recent annual report;
(8) In the case of an Applicant proposing to engage in Development and
Service Activities, a completed Distressed Community Designation work-

§ 1806.300

sheet and a map and narrative description of the Distressed Community;
(9) In the case of an Applicant proposing to engage in CDFI Related Activities:
(i) Equity Investment. An Applicant
shall submit a list of potential CDFIs
to which assistance may be provided,
and a description of the amount, terms
and conditions of any Equity Investment that may be provided.
(ii) CDFI Support Activities. An Applicant shall submit:
(A) A list of potential CDFIs to which
assistance may be provided and a description of the amount, terms and
conditions of the assistance that may
be provided; and
(B) Information that indicates that
each CDFI to which an Applicant proposes to provide CDFI Support Activities is integrally involved within a Distressed Community, a completed Distressed Community Designation worksheet, and a map and narrative description of the Distressed Community.

Subpart C—Terms and Conditions
of Assistance
§ 1806.300 Award Agreement; sanctions.
(a) General. After the Fund selects an
Awardee, the Fund and the Awardee
will enter into an Award Agreement.
The Award Agreement shall provide
that an Awardee shall:
(1) Carry out its Qualified Activities
in accordance with applicable law, the
approved application, and all other applicable requirements;
(2) Comply with such other terms and
conditions (including record keeping
and reporting requirements) that the
Fund may establish; and
(3) Not receive any monies until the
Fund has determined that the Awardee
has fulfilled all applicable requirements.
(b) Sanctions. In the event of any
fraud, misrepresentation, or noncompliance with the terms of the
Award Agreement by the Awardee, the
Fund may terminate, reduce, or recapture the award and pursue any other
available legal remedies.
(c) Notice. Prior to imposing any
sanctions pursuant to this section or
an Award Agreement, the Fund will, to
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the maximum extent practicable, provide the Awardee with written notice
of the proposed sanction and an opportunity to comment. Nothing in this
section, however, will provide an
Awardee with the right to any formal
or informal hearing or comparable proceeding not otherwise required by law.

§ 1806.303 Fraud, waste and abuse.
Any person who becomes aware of
the existence or apparent existence of
fraud, waste, or abuse of assistance
provided under this part should report
such incidences to the Office of Inspector General of the U.S. Department of
the Treasury.

§ 1806.301 Records, reports and audits
of Awardees.
At the end of an Assessment Period,
each Applicant shall submit to the
Fund:
(a) Worksheet. A Bank Enterprise
Award worksheet that reports the
Qualified Activities actually carried
out during the Assessment Period;
(b) Certification. A certification that
the information provided to the Fund
is true and accurately reflects the
Qualified Activities carried out during
an Assessment Period; and
(c) Documentation. The Applicant
shall make available the following:
(1) With respect to Equity Investments and CDFI Support Activities,
the Applicant shall submit documentation that meets the conditions described in § 1806.202(d);
(2) With respect to Development and
Services Activities where the original
amount of the value of the activity is
$250,000 or greater, the Applicant shall
submit documentation that meets the
conditions described in § 1806.202(d);
(3) With respect to Development and
Services Activities where the original
amount of the value of the activity is
less than $250,000, the Applicant shall
submit a schedule that describes the
original amount, census tract served,
and the dates of execution, initial disbursement, and final disbursement of
the instrument; and
(4) Any other information reasonably
requested by the Fund in order to document or otherwise assess the validity
of information provided by the Applicant to the Fund.

§ 1806.304 Books of account, records
and government access.
An Awardee shall submit such financial and activity reports, records,
statements, and documents at such
times, in such forms, and accompanied
by such supporting data, as required by
the Fund and the U.S. Department of
the Treasury to ensure compliance
with the requirements of this part. The
United States Government, including
the U.S. Department of the Treasury,
the Comptroller General, and its duly
authorized representatives, shall have
full and free access to the Awardee’s offices and facilities, and all books, documents, records, and financial statements relevant to the award of the
Federal funds and may copy such documents as they deem appropriate.

§ 1806.302 Compliance with government requirements.
In carrying out its responsibilities
pursuant to an Award Agreement, the
Awardee shall comply with all applicable Federal, State, and local laws, regulations and ordinances, OMB Circulars, and Executive Orders.

§ 1806.305 Retention of records.
An Awardee shall comply with all
record retention requirements as set
forth in OMB Circular A–110 (as applicable). This circular may be obtained
from Office of Administration, Publications Office, 725 17th Street, NW.,
Room 2200, New Executive Office Building, Washington, DC 20503.

PART 1815—ENVIRONMENTAL
QUALITY
Sec.
1815.100 Policy.
1815.101 Purpose.
1815.102 Definitions.
1815.103 Designation of responsible Fund official.
1815.104 Specific responsibilities of the designated Fund official.
1815.105 Major decision points.
1815.106 Supplemental environmental review.
1815.107 Determination of review requirement.
1815.108 Actions that normally require an
EIS.
1815.109 Preparation of an EIS.
1815.110 Categorical exclusion.
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1815.111 Actions that require an environmental assessment.
1815.112 Preparation of an environmental
assessment.
1815.113 Public involvement.
1815.114 Fund decisionmaking procedures.
1815.115 OMB control number.
AUTHORITY: 12 U.S.C. 4703, 4717; 42 U.S.C.
4332; Chapter X, Pub L. 104–19, 109 Stat. 237
(12 U.S.C. 4703 note).
SOURCE: 60 FR 54130, Oct. 19, 1995, unless
otherwise noted.

§ 1815.100

Policy.

The Community Development Financial Institution Fund’s policy is to ensure that environmental factors and
concerns are given appropriate consideration in decisions and actions by the
Fund and to reduce any possible adverse effects of Fund decisions and actions upon the quality of the human
environment.
§ 1815.101

Purpose.

This part supplements Council on Environmental Quality regulations for
implementing the procedural provisions of the National Environmental
Policy Act of 1969, as amended, and describe how the Community Development Financial Institutions Fund intends to consider environmental factors and concerns in the Fund’s decisionmaking process. This part applies
only to the Fund and not to any other
bureau, office or organization within
the Department of the Treasury.
§ 1815.102 Definitions.
(a) For the purpose of this part:
(1) Act means the Community Development Banking and Financial Institutions Act (12 U.S.C. 4701 et seq.);
(2) Application means a request for assistance from the Fund submitted pursuant to parts 1805 or 1806 of this chapter;
(3) CEQ regulations means the regulations for implementing the procedural
provisions of the National Environmental Policy Act of 1969 as promulgated by the Council on Environmental
Quality, Executive Office of the President, appearing at 40 CFR parts 1500–
1508 and to which this part is a supplement;
(4) Comprehensive Business Plan means
a document submitted as part of an Ap-

§ 1815.104

plication pursuant to part 1805 of this
chapter which describes an organization’s proposed process for offering
products or services to a particular
market, including organizational requirements needed to serve that market effectively;
(5) Consumer Loans means loans to
one or more individuals for household,
family or other personal expenditures;
(6) Decisionmaker means the Director
of the Fund, unless an appropriate delegation of authority has been made;
(7) EIS means an environmental impact statement as defined in 40 CFR
1508.11 of the CEQ regulations;
(8) Fund means the Community Development
Financial
Institutions
Fund, established under section 104(a)
of the Act (12 U.S.C. 4703(a));
(9) NEPA means the National Environmental Policy Act, as amended, 42
U.S.C. 4321–4335; and
(10) Project means all closely related
actions relating to a specific site.
(b) Other terms used in this part are
defined in 40 CFR part 1508 of the CEQ
regulations.
§ 1815.103 Designation of responsible
Fund official.
The Director of the Fund is the designated Fund official responsible for
implementation and operation of the
Fund’s policies and procedures on environmental quality and control.
§ 1815.104 Specific responsibilities of
the designated Fund official.
The designated Fund official shall:
(a) Coordinate the formulation and
revision of Fund policies and procedures on matters pertaining to environmental quality and control;
(b) Establish and maintain working
relationships with relevant government agencies (including Federal, state
and local) concerned with environmental matters;
(c) Develop procedures within the
Fund’s planning and decisionmaking
processes to ensure that environmental
factors are properly considered in all
proposals and decisions in accordance
with this part;
(d) Develop, monitor, and review the
Fund’s implementation of standards,
procedures, and working relationships
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for protection and enhancement of environmental quality and compliance
with applicable laws and regulations;
(e) Monitor processes to ensure that
the Fund’s procedures regarding consideration of environmental quality are
achieving their intended purposes;
(f) Advise the officers and employees
of the Fund of technical and management requirements of environmental
analysis, of appropriate expertise
available, and, with the assistance of
the Department of the Treasury’s Office of the General Counsel, of relevant
legal developments;
(g) Monitor the consideration and
documentation of the environmental
aspects of Fund planning and decisionmaking processes by appropriate officers and employees of the Fund;
(h) Ensure that all environmental assessments and, where required, all EISs
are prepared in accordance with the appropriate regulations adopted by the
Council on Environmental Quality and
the Fund;
(i) Ensure that, as required, a legislative EIS is submitted with all proposed
legislation;
(j) Consolidate and transmit to appropriate parties the Fund’s comments
on EISs and other environmental reports prepared by other agencies;
(k) Acquire information and prepare
appropriate reports on environmental
matters required of the Fund; and
(l) Coordinate the Fund’s efforts to
make available to other parties information and advice on the Fund’s policies for protecting and enhancing the
quality of the environment.
§ 1815.105

Major decision points.

(a) The possible environmental effects of an Application, including any
Comprehensive Business Plan, must be
considered along with technical, economic, and other factors throughout
the decisionmaking process. For most
Fund actions there are two distinct
stages in the decisionmaking process:
(1) Preliminary approval stage, at
which point applications are selected
for funding; and
(2) Final approval and funding stage.
(b) Environmental review shall be integrated into the decisionmaking process of the Fund as follows:

(1) During the preliminary approval
stage, the designated Fund official
shall determine whether the Application proposes actions which are categorically excluded, or normally require an environmental assessment or
an EIS;
(2) If the designated Fund official determines that the Application proposes
actions which normally require an environmental assessment or an EIS, the
applicant shall be informed that the
final approval and funding, in addition
to any other conditions, is contingent
upon:
(i) The applicant supplying to the
Fund all information necessary for the
Fund to perform or have performed any
environmental review required by this
part;
(ii) The applicant not using any Fund
financial assistance to perform any of
such proposed actions in the Application that affect the physical environment until Fund approval is received;
and
(iii) The outcome of the environmental review required by this part;
(3) The Fund will perform or have
performed the environmental reviews
required by this part;
(4) A preliminary approval of an Application may be withdrawn or further
conditions may be imposed based upon
the outcome of an environmental review required by this part; and
(5) If the designated Fund official determines that the Application proposes
actions that require an environmental
assessment or an EIS, the environmental assessment and/or EIS must be
completed and circulated prior to the
use of Federal funds for any activity
that triggers the need for an environmental assessment and/or EIS.
§ 1815.106 Supplemental
mental review.

environ-

(a) The designated Fund official shall
determine whether the proposed actions in the Application are sufficiently definite to perform a meaningful environmental review during the
preliminary approval stage.
(b) If the designated Fund official determines that the Application is sufficiently definite to perform a meaningful environmental review during the
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preliminary approval stage, no conditions for supplemental environmental
review shall be imposed.
(c) If the designated Fund official determines that the Application, or any
part of the Application, is not sufficiently definite to complete a meaningful environmental review during the
preliminary approval stage, the Fund
shall require a supplemental environmental review prior to the taking of
any action directly using Fund financial assistance that is not categorically
excluded from environmental review or
for which an environmental assessment
or EIS has not been approved by the
Fund. The applicant shall notify the
designated Fund official when proposing any action requiring a supplemental environmental review and shall
supply to the Fund all information necessary for the Fund to perform the supplemental environmental review. The
Fund shall perform or have performed
such a supplemental environmental review. The applicant shall not use any
Fund financial assistance to perform
any of the proposed actions requiring a
supplemental environmental review
that affect the physical environment
until Fund approval for such action is
received.
§ 1815.107 Determination of review requirement.
In deciding whether to prepare an
EIS, the designated Fund official shall
determine whether the proposal is one
that normally:
(a) Requires an EIS;
(b) Requires an environmental assessment, but not necessarily an EIS; or
(c) Does not require either an EIS or
an environmental assessment (categorical exclusion).
§ 1815.108 Actions that normally require an EIS.
(a) If necessary, the Fund shall perform or have performed an environmental assessment to determine if an
Application, or any portion of an Application, requires an EIS. However, it
may be readily apparent that a proposed action in an Application will
have a significant impact on the environment; in such cases, an environmental assessment is not required and

§ 1815.110

the Fund shall immediately begin to
prepare, or have prepared, an EIS.
(b) An EIS normally is required
where an Application proposes to directly use financial assistance from the
Fund for any Project that would:
(1) Remove, demolish, convert, or
substantially rehabilitate 2,500 or more
existing housing units, or would result
in the construction or installation of
2,500 or more new housing units, or
which would provide sites for 2,500 or
more new housing units; or
(2) Remove, demolish, convert, or
substantially
rehabilitate
1,500,000
square feet or more of commercial
space, or would result in the construction or installation of 1,500,000 square
feet or more of new commercial space,
or which would provide sites for
1,500,000 square feet or more of new
commercial space.
§ 1815.109

Preparation of an EIS.

(a) If the Fund determines that an
EIS should be prepared, it shall publish
a notice of intent in the FEDERAL REGISTER in accordance with 40 CFR 1501.7
and 1508.22 of the CEQ regulations.
After publishing the notice of intent,
the Fund shall begin to prepare or have
prepared the EIS. Procedures for preparing the EIS are set forth in 40 CFR
part 1502 of the CEQ regulations.
(b) The Fund may supplement a draft
or final EIS at any time. The Fund
shall prepare or have prepared a supplement to either the draft or final EIS
when:
(1) Substantial changes are proposed
to an action contained in the draft or
final EIS that are relevant to environmental concerns or there are significant new circumstances or information
relevant to environmental concerns
and bearing on the proposed action or
its impacts; or
(2) Actions are proposed which relate
or are similar to other action(s) taken
or proposed and that together have a
cumulatively significant impact on the
environment.
§ 1815.110

Categorical exclusion.

The CEQ regulations provide for the
categorical exclusion of actions that do
not individually or cumulatively have
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a significant effect on the human environment (40 CFR 1508.4). Therefore, neither an environmental assessment nor
an EIS is required for such actions. An
action which falls into one of the categories below may still require the
preparation of an EIS or environmental
assessment if the designated Fund official determines it meets the criteria
stated in § 1815.109 or involves extraordinary circumstances that may have a
significant environmental effect. The
Fund has determined the following categorical exclusions:
(a) Actions directly related to the administration or operation of the Fund
(e.g. personnel actions, including, but
not limited to, staff recruitment and
training; purchase of goods and services for the Fund, including, but not
limited to, furnishings, equipment,
supplies and services; space acquisition; property management; and security);
(b) Actions directly related to and
implementing proposals for which an
environmental assessment or an environmental assessment and EIS have
been prepared;
(c) Actions directly related to the
granting or receipt of Bank Enterprise
Act awards pursuant to part 1806 of
this chapter;
(d) Actions directly related to training and/or technical assistance;
(e) Projects for the acquisition, disposition, rehabilitation and/or modernization of 500 existing housing units
or less when all the following conditions are met:
(1) Unit density is not increased more
than 20 percent;
(2) The Project does not involve
changes in land use from nonresidential to residential;
(3) The estimated cost of rehabilitation is less than 75 percent of the total
estimated cost of replacement after rehabilitation; and
(4) The Project does not involve the
demolition of one or more buildings
containing the primary use served by
the project that, together, have more
than 20 percent of the square footage of
the Project;
(f) Projects for the construction of
200 housing units or less when all the
following conditions are met:

(1) The Project does not involve
changes in existing land use from nonresidential to residential; and
(2) The Project does not involve the
demolition of one or more buildings
containing the primary use served by
the project that, together, have more
than 20 percent of the square footage of
the Project;
(g) Projects for the acquisition, disposition, rehabilitation and/or modernization of 200,000 square feet or less
of existing commercial space when all
the following conditions are met:
(1) The Project does not involve
changes in existing land use from residential to nonresidential;
(2) The estimated cost of rehabilitation is less than 75 percent of the total
estimated cost of replacement after rehabilitation; and
(3) The Project does not involve the
demolition of more than 10,000 square
feet of commercial space containing
the primary use served by the Project;
(h) Projects for the construction of
100,000 square feet or less of commercial space when all the following conditions are met:
(1) The Project does not involve
changes in existing land use from residential to nonresidential: and
(2) The Project does not involve the
demolition of more than 10,000 square
feet of commercial space containing
the primary use served by the Project;
(i) Projects for the acquisition of an
existing structure, provided that the
property to be acquired is in place and
will be retained in the same use;
(j) Projects involving Fund financial
assistance of $1,000,000 or less;
(k) Actions directly related to the
provision of residential tenant-based
rental assistance, Consumer Loans,
health care, child care, educational,
cultural and/or social services;
(l) Actions involving Fund financial
assistance that is used to increase the
permanent capital and/or liquidity of
an applicant;
(m) Actions where no use of Federal
funds is involved in the activity or
Project; and
(n) Actions directly related to the
provision of working capital, the acquisition of machinery and equipment or
the purchase of inventory, raw materials or supplies.
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§ 1815.111 Actions that require an environmental assessment.
If a Project or action is not one that
normally requires an EIS and does not
qualify for categorical exclusion, the
Fund shall prepare, or have prepared,
an environmental assessment.
§ 1815.112 Preparation of an environmental assessment.
(a) The Fund shall begin the preparation of an environmental assessment as
early as possible after the designated
Fund official has determined that it is
required. The Fund may prepare an environmental assessment at any time to
assist planning and decisionmaking.
(b) An environmental assessment is a
concise public document used to determine whether to prepare an EIS. An
environmental assessment aids in complying with the NEPA when no EIS is
necessary, and it facilitates the preparation of an EIS, if one is necessary.
The environmental assessment shall
contain brief discussions of the following topics:
(1) Purpose and need for the proposed
action;
(2) Description of the proposed action;
(3) Alternatives considered, including
the no action alternative;
(4) Environmental effects of the proposed action and alternative actions;
and
(5) Listing of agencies, organizations
or persons consulted.
(c) The most important or significant
environmental consequences and effects on the areas listed below should
be addressed in the environmental assessment. Only those areas which are
specifically relevant to the particular
proposal should be addressed. Those
areas should be addressed in as much
detail as is necessary to allow an analysis of the alternatives and the proposal. The areas to be considered are
the following:
(1) Natural/ecological features (such
as floodplain, wetlands, coastal zones,
wildlife refuges, and endangered species);
(2) Air quality;
(3) Sound levels;
(4) Water supply, wastewater treatment and water runoff;

§ 1815.114

(5) Energy requirements and conservation;
(6) Solid waste;
(7) Transportation;
(8) Community facilities and services;
(9) Social and economic;
(10) Historic and aesthetic; and
(11) Other relevant factors.
(d) If the Fund completes an environmental assessment and determines
that an EIS is not required, then the
Fund shall prepare a finding of no significant impact. The finding of no significant impact shall be made available
to the public by the Fund as specified
in 40 CFR 1506.6 of the CEQ regulations.
§ 1815.113 Public involvement.
All information collected by the
Fund pursuant to this part shall be
available to the public consistent with
the CEQ regulations. Interested persons may obtain information concerning any pending EIS or any other
element of the environmental review
process of the Fund by contacting the
Community Development Financial Institutions Fund, Department of the
Treasury, 1500 Pennsylvania Avenue
NW., room 5116, Washington, DC 20220,
or such other contact entity designated
by the Fund.
§ 1815.114 Fund decisionmaking procedures.
To ensure that at major decisionmaking points all relevant environmental concerns are considered by the
Decisionmaker, the following procedures are established:
(a) An environmental document, i.e.,
the EIS, environmental assessment,
finding of no significant impact, or notice of intent, in addition to being prepared at the earliest point in the decisionmaking process, shall accompany
the relevant proposal or action through
the Fund’s decisionmaking process to
ensure adequate consideration of environmental factors;
(b) The Decisionmaker shall consider
in its decisionmaking process only
those alternatives discussed in the relevant environmental documents. Also,
where an EIS has been prepared, the
decisionmaker shall consider all comments received during any comment
process and all alternatives described
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in the EIS. A written record of the consideration of alternatives during the
decisionmaking process shall be maintained; and
(c) Any environmental document prepared for a proposal or action shall be
made part of the record of any formal
rulemaking by the Fund.

§ 1815.115

OMB control number.

The collection of information requirements in this part have been approved by the Office of Management
and Budget and assigned OMB control
number 1505–0153 (expires September 30,
1998).
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FINDING AIDS

A list of CFR titles, subtitles, chapters, subchapters and parts and an alphabetical list of agencies publishing in the CFR are included in the CFR Index and
Finding Aids volume to the Code of Federal Regulations which is published separately and revised annually.
Material Approved for Incorporation by Reference
Table of CFR Titles and Chapters
Alphabetical List of Agencies Appearing in the CFR
List of CFR Sections Affected
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Material Approved for Incorporation by Reference
(Revised as of January 1, 2003)
The Director of the Federal Register has approved under 5 U.S.C. 552(a) and
1 CFR Part 51 the incorporation by reference of the following publications. This
list contains only those incorporations by reference effective as of the revision
date of this volume. Incorporations by reference found within a regulation are
effective upon the effective date of that regulation. For more information on
incorporation by reference, see the preliminary pages of this volume.
12 CFR (PARTS 900–END)
THRIFT DEPOSITOR OVERSIGHT BOARD
Uniform Commercial Code, Revised Article 8, Investment Securities,
(with Conforming and Miscellaneous Amendments to Articles
1,3,4,5,9, and 10) 1994 Official Text.

12 CFR
1511.1; 1511.2;
1511.3
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Table of CFR Titles and Chapters
(Revised as of January 1, 2003)

Title 1—General Provisions
I
II
IV

Administrative Committee of the Federal Register (Parts 1—49)
Office of the Federal Register (Parts 50—299)
Miscellaneous Agencies (Parts 400—500)

Title 2 [Reserved]
Title 3—The President
I

Executive Office of the President (Parts 100—199)

Title 4—Accounts
I

General Accounting Office (Parts 1—99)

Title 5—Administrative Personnel
I
II
III
V
VI
VIII
IX
XI
XIV

XV
XVI
XXI
XXII
XXIII
XXIV
XXV
XXVI

Office of Personnel Management (Parts 1—1199)
Merit Systems Protection Board (Parts 1200—1299)
Office of Management and Budget (Parts 1300—1399)
The International Organizations Employees Loyalty Board
(Parts 1500—1599)
Federal Retirement Thrift Investment Board (Parts 1600—1699)
Office of Special Counsel (Parts 1800—1899)
Appalachian Regional Commission (Parts 1900—1999)
Armed Forces Retirement Home (Part 2100)
Federal Labor Relations Authority, General Counsel of the Federal Labor Relations Authority and Federal Service Impasses
Panel (Parts 2400—2499)
Office of Administration, Executive Office of the President
(Parts 2500—2599)
Office of Government Ethics (Parts 2600—2699)
Department of the Treasury (Parts 3100—3199)
Federal Deposit Insurance Corporation (Part 3201)
Department of Energy (Part 3301)
Federal Energy Regulatory Commission (Part 3401)
Department of the Interior (Part 3501)
Department of Defense (Part 3601)
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Chap.

XXVIII
XXIX
XXX
XXXI
XXXIII
XXXV
XL
XLI
XLII
XLIII
XLV
XLVI
XLVII
XLVIII
L
LII

Title 5—Administrative Personnel—Continued
Department of Justice (Part 3801)
Federal Communications Commission (Parts 3900—3999)
Farm Credit System Insurance Corporation (Parts 4000—4099)
Farm Credit Administration (Parts 4100—4199)
Overseas Private Investment Corporation (Part 4301)
Office of Personnel Management (Part 4501)
Interstate Commerce Commission (Part 5001)
Commodity Futures Trading Commission (Part 5101)
Department of Labor (Part 5201)
National Science Foundation (Part 5301)
Department of Health and Human Services (Part 5501)
Postal Rate Commission (Part 5601)
Federal Trade Commission (Part 5701)
Nuclear Regulatory Commission (Part 5801)
Department of Transportation (Part 6001)
Export-Import Bank of the United States (Part 6201)

LIII

Department of Education (Parts 6300—6399)

LIV

Environmental Protection Agency (Part 6401)

LVII
LVIII
LIX
LX
LXI
LXII
LXIII
LXV
LXVI
LXIX
LXXI
LXXIII
LXXIV
LXXVI
LXXVII

General Services Administration (Part 6701)
Board of Governors of the Federal Reserve System (Part 6801)
National Aeronautics and Space Administration (Part 6901)
United States Postal Service (Part 7001)
National Labor Relations Board (Part 7101)
Equal Employment Opportunity Commission (Part 7201)
Inter-American Foundation (Part 7301)
Department of Housing and Urban Development (Part 7501)
National Archives and Records Administration (Part 7601)
Tennessee Valley Authority (Part 7901)
Consumer Product Safety Commission (Part 8101)
Department of Agriculture (Part 8301)
Federal Mine Safety and Health Review Commission (Part 8401)
Federal Retirement Thrift Investment Board (Part 8601)
Office of Management and Budget (Part 8701)

Title 6 [Reserved]

Title 7—Agriculture

I

SUBTITLE A—OFFICE OF THE SECRETARY OF AGRICULTURE (PARTS
0—26)
SUBTITLE B—REGULATIONS OF THE DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service (Standards, Inspections, Marketing Practices), Department of Agriculture (Parts 27—209)
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Title 7—Agriculture—Continued

II

Food and Nutrition Service, Department of Agriculture (Parts
210—299)

III

Animal and Plant Health Inspection Service, Department of Agriculture (Parts 300—399)

IV

Federal Crop Insurance Corporation, Department of Agriculture
(Parts 400—499)

V

Agricultural Research
(Parts 500—599)

Service,

Department

of

Agriculture

VI

Natural Resources Conservation Service, Department of Agriculture (Parts 600—699)

VII

Farm Service Agency, Department of Agriculture (Parts 700—
799)

VIII

Grain Inspection, Packers and Stockyards Administration (Federal Grain Inspection Service), Department of Agriculture
(Parts 800—899)

IX

Agricultural Marketing Service (Marketing Agreements and Orders; Fruits, Vegetables, Nuts), Department of Agriculture
(Parts 900—999)

X

Agricultural Marketing Service (Marketing Agreements and Orders; Milk), Department of Agriculture (Parts 1000—1199)

XI

Agricultural Marketing Service (Marketing Agreements and Orders; Miscellaneous Commodities), Department of Agriculture
(Parts 1200—1299)

XIV

Commodity Credit Corporation, Department of Agriculture
(Parts 1400—1499)

XV

Foreign Agricultural Service, Department of Agriculture (Parts
1500—1599)

XVI

Rural Telephone Bank, Department of Agriculture (Parts 1600—
1699)

XVII

Rural Utilities Service, Department of Agriculture (Parts 1700—
1799)

XVIII

Rural Housing Service, Rural Business-Cooperative Service,
Rural Utilities Service, and Farm Service Agency, Department of Agriculture (Parts 1800—2099)

XX

Local Television Loan Guarantee Board (Parts 2200—2299)

XXVI

Office of Inspector General, Department of Agriculture (Parts
2600—2699)

XXVII

Office of Information Resources Management, Department of
Agriculture (Parts 2700—2799)

XXVIII

Office of Operations, Department of Agriculture (Parts 2800—
2899)

XXIX

Office of Energy, Department of Agriculture (Parts 2900—2999)

XXX

Office of the Chief Financial Officer, Department of Agriculture
(Parts 3000—3099)

XXXI

Office of Environmental Quality, Department of Agriculture
(Parts 3100—3199)

XXXII

Office of Procurement and Property Management, Department
of Agriculture (Parts 3200—3299)

XXXIII

Office of Transportation, Department of Agriculture (Parts
3300—3399)
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Chap.

XXXIV
XXXV
XXXVI
XXXVII
XXXVIII
XLI
XLII

Title 7—Agriculture—Continued
Cooperative State Research, Education, and Extension Service,
Department of Agriculture (Parts 3400—3499)
Rural Housing Service, Department of Agriculture (Parts 3500—
3599)
National Agricultural Statistics Service, Department of Agriculture (Parts 3600—3699)
Economic Research Service, Department of Agriculture (Parts
3700—3799)
World Agricultural Outlook Board, Department of Agriculture
(Parts 3800—3899)
[Reserved]
Rural Business-Cooperative Service and Rural Utilities Service,
Department of Agriculture (Parts 4200—4299)

Title 8—Aliens and Nationality
I

Immigration and Naturalization Service, Department of Justice
(Parts 1—599)

Title 9—Animals and Animal Products
I
II

III

Animal and Plant Health Inspection Service, Department of Agriculture (Parts 1—199)
Grain Inspection, Packers and Stockyards Administration
(Packers and Stockyards Programs), Department of Agriculture (Parts 200—299)
Food Safety and Inspection Service, Department of Agriculture
(Parts 300—599)

Title 10—Energy
I
II
III
X
XVII
XVIII

Nuclear Regulatory Commission (Parts 0—199)
Department of Energy (Parts 200—699)
Department of Energy (Parts 700—999)
Department of Energy (General Provisions) (Parts 1000—1099)
Defense Nuclear Facilities Safety Board (Parts 1700—1799)
Northeast Interstate Low-Level Radioactive Waste Commission
(Part 1800)

Title 11—Federal Elections
I

Federal Election Commission (Parts 1—9099)

Title 12—Banks and Banking
I
II
III

Comptroller of the Currency, Department of the Treasury (Parts
1—199)
Federal Reserve System (Parts 200—299)
Federal Deposit Insurance Corporation (Parts 300—399)
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Chap.

IV
V
VI
VII
VIII

Title 12—Banks and Banking—Continued
Export-Import Bank of the United States (Parts 400—499)
Office of Thrift Supervision, Department of the Treasury (Parts
500—599)
Farm Credit Administration (Parts 600—699)
National Credit Union Administration (Parts 700—799)
Federal Financing Bank (Parts 800—899)

IX

Federal Housing Finance Board (Parts 900—999)

XI

Federal Financial Institutions Examination Council (Parts
1100—1199)

XIV
XV

Farm Credit System Insurance Corporation (Parts 1400—1499)
Department of the Treasury (Parts 1500—1599)

XVII

Office of Federal Housing Enterprise Oversight, Department of
Housing and Urban Development (Parts 1700—1799)

XVIII

Community Development Financial Institutions Fund, Department of the Treasury (Parts 1800—1899)

Title 13—Business Credit and Assistance
I

Small Business Administration (Parts 1—199)

III

Economic Development Administration, Department of Commerce (Parts 300—399)

IV

Emergency Steel Guarantee Loan Board (Parts 400—499)

V

Emergency Oil and Gas Guaranteed Loan Board (Parts 500—599)

Title 14—Aeronautics and Space
I

Federal Aviation Administration, Department of Transportation
(Parts 1—199)

II

Office of the Secretary, Department of Transportation (Aviation
Proceedings) (Parts 200—399)

III

Commercial Space Transportation, Federal Aviation Administration, Department of Transportation (Parts 400—499)

V

National Aeronautics and Space Administration (Parts 1200—
1299)

VI

Air Transportation System Stabilization (Parts 1300—1399)

Title 15—Commerce and Foreign Trade
SUBTITLE A—OFFICE OF THE SECRETARY OF COMMERCE (PARTS 0—
29)
SUBTITLE B—REGULATIONS RELATING TO COMMERCE AND FOREIGN
TRADE
I

Bureau of the Census, Department of Commerce (Parts 30—199)

II

National Institute of Standards and Technology, Department of
Commerce (Parts 200—299)

III

International Trade Administration, Department of Commerce
(Parts 300—399)
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Title 15—Commerce and Foreign Trade—Continued

Chap.

IV

Foreign-Trade Zones Board, Department of Commerce (Parts
400—499)

VII

Bureau of Industry and Security, Department of Commerce
(Parts 700—799)

VIII

Bureau of Economic Analysis, Department of Commerce (Parts
800—899)

IX

National Oceanic and Atmospheric Administration, Department
of Commerce (Parts 900—999)

XI

Technology Administration, Department of Commerce (Parts
1100—1199)

XIII

East-West Foreign Trade Board (Parts 1300—1399)

XIV

Minority Business Development Agency (Parts 1400—1499)
SUBTITLE C—REGULATIONS RELATING TO FOREIGN TRADE AGREEMENTS

XX

Office of the United States Trade Representative (Parts 2000—
2099)
SUBTITLE D—REGULATIONS RELATING TO TELECOMMUNICATIONS
AND INFORMATION

XXIII

National Telecommunications and Information Administration,
Department of Commerce (Parts 2300—2399)

Title 16—Commercial Practices
I
II

Federal Trade Commission (Parts 0—999)
Consumer Product Safety Commission (Parts 1000—1799)

Title 17—Commodity and Securities Exchanges
I
II
IV

Commodity Futures Trading Commission (Parts 1—199)
Securities and Exchange Commission (Parts 200—399)
Department of the Treasury (Parts 400—499)

Title 18—Conservation of Power and Water Resources
I

Federal Energy Regulatory Commission, Department of Energy
(Parts 1—399)

III

Delaware River Basin Commission (Parts 400—499)

VI

Water Resources Council (Parts 700—799)

VIII

Susquehanna River Basin Commission (Parts 800—899)

XIII

Tennessee Valley Authority (Parts 1300—1399)

Title 19—Customs Duties
I
II
III

United States Customs Service, Department of the Treasury
(Parts 1—199)
United States International Trade Commission (Parts 200—299)
International Trade Administration, Department of Commerce
(Parts 300—399)
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Title 20—Employees’ Benefits

Chap.

I
II

Office of Workers’ Compensation Programs, Department of
Labor (Parts 1—199)
Railroad Retirement Board (Parts 200—399)

III

Social Security Administration (Parts 400—499)

IV

Employees’ Compensation Appeals Board, Department of Labor
(Parts 500—599)

V

Employment and Training Administration, Department of Labor
(Parts 600—699)

VI

Employment Standards Administration, Department of Labor
(Parts 700—799)

VII

Benefits Review Board, Department of Labor (Parts 800—899)

VIII

Joint Board for the Enrollment of Actuaries (Parts 900—999)

IX

Office of the Assistant Secretary for Veterans’ Employment and
Training, Department of Labor (Parts 1000—1099)

Title 21—Food and Drugs
I

Food and Drug Administration, Department of Health and
Human Services (Parts 1—1299)

II

Drug Enforcement Administration, Department of Justice (Parts
1300—1399)

III

Office of National Drug Control Policy (Parts 1400—1499)

Title 22—Foreign Relations
I
II

Department of State (Parts 1—199)
Agency for International Development (Parts 200—299)

III

Peace Corps (Parts 300—399)

IV

International Joint Commission, United States and Canada
(Parts 400—499)

V
VII
IX
X

Broadcasting Board of Governors (Parts 500—599)
Overseas Private Investment Corporation (Parts 700—799)
Foreign Service Grievance Board (Parts 900—999)
Inter-American Foundation (Parts 1000—1099)

XI

International Boundary and Water Commission, United States
and Mexico, United States Section (Parts 1100—1199)

XII

United States International Development Cooperation Agency
(Parts 1200—1299)

XIV

Foreign Service Labor Relations Board; Federal Labor Relations
Authority; General Counsel of the Federal Labor Relations
Authority; and the Foreign Service Impasse Disputes Panel
(Parts 1400—1499)

XV
XVI
XVII

African Development Foundation (Parts 1500—1599)
Japan-United States Friendship Commission (Parts 1600—1699)
United States Institute of Peace (Parts 1700—1799)
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Title 23—Highways

Chap.

I

Federal Highway Administration, Department of Transportation
(Parts 1—999)

II

National Highway Traffic Safety Administration and Federal
Highway Administration, Department of Transportation
(Parts 1200—1299)

III

National Highway Traffic Safety Administration, Department of
Transportation (Parts 1300—1399)

Title 24—Housing and Urban Development
SUBTITLE A—OFFICE OF THE SECRETARY, DEPARTMENT OF HOUSING
AND URBAN DEVELOPMENT (PARTS 0—99)
SUBTITLE B—REGULATIONS RELATING TO HOUSING AND URBAN DEVELOPMENT

I

Office of Assistant Secretary for Equal Opportunity, Department
of Housing and Urban Development (Parts 100—199)

II

Office of Assistant Secretary for Housing-Federal Housing Commissioner, Department of Housing and Urban Development
(Parts 200—299)

III

Government National Mortgage Association, Department of
Housing and Urban Development (Parts 300—399)

IV

Office of Housing and Office of Multifamily Housing Assistance
Restructuring, Department of Housing and Urban Development (Parts 400—499)

V

Office of Assistant Secretary for Community Planning and Development, Department of Housing and Urban Development
(Parts 500—599)

VI

Office of Assistant Secretary for Community Planning and Development, Department of Housing and Urban Development
(Parts 600—699) [Reserved]

VII

Office of the Secretary, Department of Housing and Urban Development (Housing Assistance Programs and Public and Indian
Housing Programs) (Parts 700—799)

VIII

Office of the Assistant Secretary for Housing—Federal Housing
Commissioner, Department of Housing and Urban Development (Section 8 Housing Assistance Programs, Section 202 Direct Loan Program, Section 202 Supportive Housing for the Elderly Program and Section 811 Supportive Housing for Persons
With Disabilities Program) (Parts 800—899)

IX

Office of Assistant Secretary for Public and Indian Housing, Department of Housing and Urban Development (Parts 900—1699)

X

Office of Assistant Secretary for Housing—Federal Housing
Commissioner, Department of Housing and Urban Development (Interstate Land Sales Registration Program) (Parts
1700—1799)

XII

Office of Inspector General, Department of Housing and Urban
Development (Parts 2000—2099)

XX

Office of Assistant Secretary for Housing—Federal Housing
Commissioner, Department of Housing and Urban Development (Parts 3200—3899)

XXV

Neighborhood Reinvestment Corporation (Parts 4100—4199)
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Title 25—Indians

Chap.

I

Bureau of Indian Affairs, Department of the Interior (Parts 1—
299)

II

Indian Arts and Crafts Board, Department of the Interior (Parts
300—399)

III

National Indian Gaming Commission, Department of the Interior (Parts 500—599)

IV

Office of Navajo and Hopi Indian Relocation (Parts 700—799)

V

Bureau of Indian Affairs, Department of the Interior, and Indian
Health Service, Department of Health and Human Services
(Part 900)

VI

Office of the Assistant Secretary-Indian Affairs, Department of
the Interior (Parts 1000—1199)

VII

Office of the Special Trustee for American Indians, Department
of the Interior (Part 1200)

Title 26—Internal Revenue
I

Internal Revenue Service, Department of the Treasury (Parts 1—
899)

Title 27—Alcohol, Tobacco Products and Firearms
I

Bureau of Alcohol, Tobacco and Firearms, Department of the
Treasury (Parts 1—299)

Title 28—Judicial Administration
I
III
V
VI
VII
VIII
IX
XI

Department of Justice (Parts 0—199)
Federal Prison Industries, Inc., Department of Justice (Parts
300—399)
Bureau of Prisons, Department of Justice (Parts 500—599)
Offices of Independent Counsel, Department of Justice (Parts
600—699)
Office of Independent Counsel (Parts 700—799)
Court Services and Offender Supervision Agency for the District
of Columbia (Parts 800—899)
National Crime Prevention and Privacy Compact Council (Parts
900—999)
Department of Justice and Department of State (Parts 1100—
1199)

Title 29—Labor

I
II
III

SUBTITLE A—OFFICE OF THE SECRETARY OF LABOR (PARTS 0—99)
SUBTITLE B—REGULATIONS RELATING TO LABOR
National Labor Relations Board (Parts 100—199)
Office of Labor-Management Standards, Department of Labor
(Parts 200—299)
National Railroad Adjustment Board (Parts 300—399)
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Title 29—Labor—Continued

Chap.

IV
V
IX
X
XII
XIV

Office of Labor-Management Standards, Department of Labor
(Parts 400—499)
Wage and Hour Division, Department of Labor (Parts 500—899)
Construction Industry Collective Bargaining Commission (Parts
900—999)
National Mediation Board (Parts 1200—1299)
Federal Mediation and Conciliation Service (Parts 1400—1499)
Equal Employment Opportunity Commission (Parts 1600—1699)

XVII

Occupational Safety and Health Administration, Department of
Labor (Parts 1900—1999)

XX

Occupational Safety and Health Review Commission (Parts
2200—2499)

XXV

Pension and Welfare Benefits Administration, Department of
Labor (Parts 2500—2599)

XXVII

Federal Mine Safety and Health Review Commission (Parts
2700—2799)

XL

Pension Benefit Guaranty Corporation (Parts 4000—4999)

Title 30—Mineral Resources
I

Mine Safety and Health Administration, Department of Labor
(Parts 1—199)

II

Minerals Management Service, Department of the Interior
(Parts 200—299)

III

Board of Surface Mining and Reclamation Appeals, Department
of the Interior (Parts 300—399)

IV
VII

Geological Survey, Department of the Interior (Parts 400—499)
Office of Surface Mining Reclamation and Enforcement, Department of the Interior (Parts 700—999)

Title 31—Money and Finance: Treasury
SUBTITLE A—OFFICE OF THE SECRETARY OF THE TREASURY (PARTS
0—50)
SUBTITLE B—REGULATIONS RELATING TO MONEY AND FINANCE
I
II
IV

Monetary Offices, Department of the Treasury (Parts 51—199)
Fiscal Service, Department of the Treasury (Parts 200—399)
Secret Service, Department of the Treasury (Parts 400—499)

V

Office of Foreign Assets Control, Department of the Treasury
(Parts 500—599)

VI

Bureau of Engraving and Printing, Department of the Treasury
(Parts 600—699)

VII

Federal Law Enforcement Training Center, Department of the
Treasury (Parts 700—799)

VIII

Office of International Investment, Department of the Treasury
(Parts 800—899)

IX

Federal Claims Collection Standards (Department of the Treasury—Department of Justice) (Parts 900—999)
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Title 32—National Defense

Chap.

SUBTITLE A—DEPARTMENT OF DEFENSE
I
V
VI
VII

Office of the Secretary of Defense (Parts 1—399)
Department of the Army (Parts 400—699)
Department of the Navy (Parts 700—799)
Department of the Air Force (Parts 800—1099)
SUBTITLE B—OTHER REGULATIONS RELATING TO NATIONAL DEFENSE

XII

Defense Logistics Agency (Parts 1200—1299)

XVI

Selective Service System (Parts 1600—1699)

XVIII
XIX
XX
XXI
XXIV
XXVII
XXVIII

National Counterintelligence Center (Parts 1800—1899)
Central Intelligence Agency (Parts 1900—1999)
Information Security Oversight Office, National Archives and
Records Administration (Parts 2000—2099)
National Security Council (Parts 2100—2199)
Office of Science and Technology Policy (Parts 2400—2499)
Office for Micronesian Status Negotiations (Parts 2700—2799)
Office of the Vice President of the United States (Parts 2800—
2899)

Title 33—Navigation and Navigable Waters
I
II
IV

Coast Guard, Department of Transportation (Parts 1—199)
Corps of Engineers, Department of the Army (Parts 200—399)
Saint Lawrence Seaway Development Corporation, Department
of Transportation (Parts 400—499)

Title 34—Education
SUBTITLE A—OFFICE OF THE SECRETARY, DEPARTMENT OF EDUCATION (PARTS 1—99)
SUBTITLE B—REGULATIONS OF THE OFFICES OF THE DEPARTMENT
OF EDUCATION
I

Office for Civil Rights, Department of Education (Parts 100—199)

II

Office of Elementary and Secondary Education, Department of
Education (Parts 200—299)

III

Office of Special Education and Rehabilitative Services, Department of Education (Parts 300—399)

IV

Office of Vocational and Adult Education, Department of Education (Parts 400—499)

V

Office of Bilingual Education and Minority Languages Affairs,
Department of Education (Parts 500—599)

VI

Office of Postsecondary Education, Department of Education
(Parts 600—699)

XI

National Institute for Literacy (Parts 1100—1199)
SUBTITLE C—REGULATIONS RELATING TO EDUCATION

XII

National Council on Disability (Parts 1200—1299)
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Title 35—Panama Canal

Chap.

I

Panama Canal Regulations (Parts 1—299)

Title 36—Parks, Forests, and Public Property
I
II
III
IV
V
VII
VIII
IX
X

National Park Service, Department of the Interior (Parts 1—199)
Forest Service, Department of Agriculture (Parts 200—299)
Corps of Engineers, Department of the Army (Parts 300—399)
American Battle Monuments Commission (Parts 400—499)
Smithsonian Institution (Parts 500—599)
Library of Congress (Parts 700—799)
Advisory Council on Historic Preservation (Parts 800—899)
Pennsylvania Avenue Development Corporation (Parts 900—999)
Presidio Trust (Parts 1000—1099)

XI

Architectural and Transportation Barriers Compliance Board
(Parts 1100—1199)

XII

National Archives and Records Administration (Parts 1200—1299)

XV

Oklahoma City National Memorial Trust (Part 1501)

XVI

Morris K. Udall Scholarship and Excellence in National Environmental Policy Foundation (Parts 1600—1699)

Title 37—Patents, Trademarks, and Copyrights
I
II

United States Patent and Trademark Office, Department of
Commerce (Parts 1—199)
Copyright Office, Library of Congress (Parts 200—299)

IV

Assistant Secretary for Technology Policy, Department of Commerce (Parts 400—499)

V

Under Secretary for Technology, Department of Commerce
(Parts 500—599)

Title 38—Pensions, Bonuses, and Veterans’ Relief
I

Department of Veterans Affairs (Parts 0—99)

Title 39—Postal Service
I

United States Postal Service (Parts 1—999)

III

Postal Rate Commission (Parts 3000—3099)

Title 40—Protection of Environment
I
IV
V
VI

Environmental Protection Agency (Parts 1—799)
Environmental Protection Agency and Department of Justice
(Parts 1400—1499)
Council on Environmental Quality (Parts 1500—1599)
Chemical Safety and Hazard Investigation Board (Parts 1600—
1699)
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Chap.

Title 40—Protection of Environment—Continued

VII

Environmental Protection Agency and Department of Defense;
Uniform National Discharge Standards for Vessels of the
Armed Forces (Parts 1700—1799)

Title 41—Public Contracts and Property Management
SUBTITLE B—OTHER PROVISIONS RELATING TO PUBLIC CONTRACTS
50

Public Contracts, Department of Labor (Parts 50–1—50–999)

51

Committee for Purchase From People Who Are Blind or Severely
Disabled (Parts 51–1—51–99)

60

Office of Federal Contract Compliance Programs, Equal Employment Opportunity, Department of Labor (Parts 60–1—60–999)

61

Office of the Assistant Secretary for Veterans’ Employment and
Training Service, Department of Labor (Parts 61–1—61–999)
SUBTITLE C—FEDERAL PROPERTY MANAGEMENT REGULATIONS
SYSTEM

101

Federal Property Management Regulations (Parts 101–1—101–99)

102

Federal Management Regulation (Parts 102–1—102–299)

105

General Services Administration (Parts 105–1—105–999)

109

Department of Energy Property Management Regulations (Parts
109–1—109–99)

114

Department of the Interior (Parts 114–1—114–99)

115

Environmental Protection Agency (Parts 115–1—115–99)

128

Department of Justice (Parts 128–1—128–99)
SUBTITLE D—OTHER PROVISIONS RELATING TO PROPERTY MANAGEMENT [RESERVED]
SUBTITLE E—FEDERAL INFORMATION RESOURCES MANAGEMENT
REGULATIONS SYSTEM

201

Federal Information Resources Management Regulation (Parts
201–1—201–99) [Reserved]
SUBTITLE F—FEDERAL TRAVEL REGULATION SYSTEM

300

General (Parts 300–1—300–99)

301

Temporary Duty (TDY) Travel Allowances (Parts 301–1—301–99)

302

Relocation Allowances (Parts 302–1—302–99)

303

Payment of Expenses Connected with the Death of Certain Employees (Part 303–70)

304

Payment from a Non-Federal Source for Travel Expenses (Parts
304–1—304–99)

Title 42—Public Health
I

Public Health Service, Department of Health and Human Services (Parts 1—199)

IV

Centers for Medicare & Medicaid Services, Department of Health
and Human Services (Parts 400—499)

V

Office of Inspector General-Health Care, Department of Health
and Human Services (Parts 1000—1999)
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Title 43—Public Lands: Interior

Chap.

SUBTITLE A—OFFICE OF THE SECRETARY OF THE INTERIOR (PARTS
1—199)
SUBTITLE B—REGULATIONS RELATING TO PUBLIC LANDS
I

Bureau of Reclamation, Department of the Interior (Parts 200—
499)

II

Bureau of Land Management, Department of the Interior (Parts
1000—9999)

III

Utah Reclamation Mitigation and Conservation Commission
(Parts 10000—10005)

Title 44—Emergency Management and Assistance
I
IV

Federal Emergency Management Agency (Parts 0—399)
Department of Commerce and Department of Transportation
(Parts 400—499)

Title 45—Public Welfare
SUBTITLE A—DEPARTMENT OF HEALTH AND HUMAN SERVICES
(PARTS 1—199)
SUBTITLE B—REGULATIONS RELATING TO PUBLIC WELFARE
II

Office of Family Assistance (Assistance Programs), Administration for Children and Families, Department of Health and
Human Services (Parts 200—299)

III

Office of Child Support Enforcement (Child Support Enforcement Program), Administration for Children and Families,
Department of Health and Human Services (Parts 300—399)

IV

Office of Refugee Resettlement, Administration for Children and
Families Department of Health and Human Services (Parts
400—499)

V

Foreign Claims Settlement Commission of the United States,
Department of Justice (Parts 500—599)

VI
VII
VIII

National Science Foundation (Parts 600—699)
Commission on Civil Rights (Parts 700—799)
Office of Personnel Management (Parts 800—899)

X

Office of Community Services, Administration for Children and
Families, Department of Health and Human Services (Parts
1000—1099)

XI

National Foundation on the Arts and the Humanities (Parts
1100—1199)

XII

Corporation for National and Community Service (Parts 1200—
1299)

XIII

Office of Human Development Services, Department of Health
and Human Services (Parts 1300—1399)

XVI

Legal Services Corporation (Parts 1600—1699)

XVII
XVIII
XXI

National Commission on Libraries and Information Science
(Parts 1700—1799)
Harry S. Truman Scholarship Foundation (Parts 1800—1899)
Commission on Fine Arts (Parts 2100—2199)
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Chap.

Title 45—Public Welfare—Continued

XXIII

Arctic Research Commission (Part 2301)

XXIV

James Madison Memorial Fellowship Foundation (Parts 2400—
2499)

XXV

Corporation for National and Community Service (Parts 2500—
2599)

Title 46—Shipping
I

Coast Guard, Department of Transportation (Parts 1—199)

II

Maritime Administration, Department of Transportation (Parts
200—399)

III

Coast Guard (Great Lakes Pilotage), Department of Transportation (Parts 400—499)

IV

Federal Maritime Commission (Parts 500—599)

Title 47—Telecommunication
I

Federal Communications Commission (Parts 0—199)

II

Office of Science and Technology Policy and National Security
Council (Parts 200—299)

III

National Telecommunications and Information Administration,
Department of Commerce (Parts 300—399)

Title 48—Federal Acquisition Regulations System
1

Federal Acquisition Regulation (Parts 1—99)

2

Department of Defense (Parts 200—299)

3

Department of Health and Human Services (Parts 300—399)

4

Department of Agriculture (Parts 400—499)

5

General Services Administration (Parts 500—599)

6

Department of State (Parts 600—699)

7

United States Agency for International Development (Parts
700—799)

8

Department of Veterans Affairs (Parts 800—899)

9

Department of Energy (Parts 900—999)

10

Department of the Treasury (Parts 1000—1099)

12

Department of Transportation (Parts 1200—1299)

13

Department of Commerce (Parts 1300—1399)

14

Department of the Interior (Parts 1400—1499)

15

Environmental Protection Agency (Parts 1500—1599)

16

Office of Personnel Management Federal Employees Health Benefits Acquisition Regulation (Parts 1600—1699)

17

Office of Personnel Management (Parts 1700—1799)

18

National Aeronautics and Space Administration (Parts 1800—
1899)

19
20

Broadcasting Board of Governors (Parts 1900—1999)
Nuclear Regulatory Commission (Parts 2000—2099)
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Title 48—Federal Acquisition Regulations System—Continued
Chap.

21
23
24
25
28
29
34
35
44
51
52
53
54
57
61
63
99

Office of Personnel Management, Federal Employees Group Life
Insurance Federal Acquisition Regulation (Parts 2100—2199)
Social Security Administration (Parts 2300—2399)
Department of Housing and Urban Development (Parts 2400—
2499)
National Science Foundation (Parts 2500—2599)
Department of Justice (Parts 2800—2899)
Department of Labor (Parts 2900—2999)
Department of Education Acquisition Regulation (Parts 3400—
3499)
Panama Canal Commission (Parts 3500—3599)
Federal Emergency Management Agency (Parts 4400—4499)
Department of the Army Acquisition Regulations (Parts 5100—
5199)
Department of the Navy Acquisition Regulations (Parts 5200—
5299)
Department of the Air Force Federal Acquisition Regulation
Supplement (Parts 5300—5399)
Defense Logistics Agency, Department of Defense (Part 5452)
African Development Foundation (Parts 5700—5799)
General Services Administration Board of Contract Appeals
(Parts 6100—6199)
Department of Transportation Board of Contract Appeals (Parts
6300—6399)
Cost Accounting Standards Board, Office of Federal Procurement Policy, Office of Management and Budget (Parts 9900—
9999)

Title 49—Transportation

I
II
III
IV
V
VI
VII
VIII
X

SUBTITLE A—OFFICE OF THE SECRETARY OF TRANSPORTATION
(PARTS 1—99)
SUBTITLE B—OTHER REGULATIONS RELATING TO TRANSPORTATION
Research and Special Programs Administration, Department of
Transportation (Parts 100—199)
Federal Railroad Administration, Department of Transportation
(Parts 200—299)
Federal Motor Carrier Safety Administration, Department of
Transportation (Parts 300—399)
Coast Guard, Department of Transportation (Parts 400—499)
National Highway Traffic Safety Administration, Department of
Transportation (Parts 500—599)
Federal Transit Administration, Department of Transportation
(Parts 600—699)
National Railroad Passenger Corporation (AMTRAK) (Parts
700—799)
National Transportation Safety Board (Parts 800—999)
Surface Transportation Board, Department of Transportation
(Parts 1000—1399)
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Chap.

XI
XII

Title 49—Transportation—Continued
Bureau of Transportation Statistics, Department of Transportation (Parts 1400—1499)
Transportation Security Administration, Department of Transportation (Parts 1500—1599)

Title 50—Wildlife and Fisheries
I
II

III
IV

V
VI

United States Fish and Wildlife Service, Department of the Interior (Parts 1—199)
National Marine Fisheries Service, National Oceanic and Atmospheric Administration, Department of Commerce (Parts 200—
299)
International Fishing and Related Activities (Parts 300—399)
Joint Regulations (United States Fish and Wildlife Service, Department of the Interior and National Marine Fisheries Service, National Oceanic and Atmospheric Administration, Department of Commerce); Endangered Species Committee Regulations (Parts 400—499)
Marine Mammal Commission (Parts 500—599)
Fishery Conservation and Management, National Oceanic and
Atmospheric Administration, Department of Commerce (Parts
600—699)

CFR Index and Finding Aids
Subject/Agency Index
List of Agency Prepared Indexes
Parallel Tables of Statutory Authorities and Rules
List of CFR Titles, Chapters, Subchapters, and Parts
Alphabetical List of Agencies Appearing in the CFR
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Alphabetical List of Agencies Appearing in the CFR
(Revised as of January 1, 2003)
CFR Title, Subtitle or
Chapter

Agency

Administrative Committee of the Federal Register
Advanced Research Projects Agency
Advisory Council on Historic Preservation
African Development Foundation
Federal Acquisition Regulation
Agency for International Development, United States
Federal Acquisition Regulation
Agricultural Marketing Service
Agricultural Research Service
Agriculture Department
Agricultural Marketing Service
Agricultural Research Service
Animal and Plant Health Inspection Service
Chief Financial Officer, Office of
Commodity Credit Corporation
Cooperative State Research, Education, and Extension
Service
Economic Research Service
Energy, Office of
Environmental Quality, Office of
Farm Service Agency
Federal Acquisition Regulation
Federal Crop Insurance Corporation
Food and Nutrition Service
Food Safety and Inspection Service
Foreign Agricultural Service
Forest Service
Grain Inspection, Packers and Stockyards Administration
Information Resources Management, Office of
Inspector General, Office of
National Agricultural Library
National Agricultural Statistics Service
Natural Resources Conservation Service
Operations, Office of
Procurement and Property Management, Office of
Rural Business-Cooperative Service
Rural Development Administration
Rural Housing Service
Rural Telephone Bank
Rural Utilities Service
Secretary of Agriculture, Office of
Transportation, Office of
World Agricultural Outlook Board
Air Force Department
Federal Acquisition Regulation Supplement
Alcohol, Tobacco and Firearms, Bureau of
AMTRAK
American Battle Monuments Commission
American Indians, Office of the Special Trustee
Animal and Plant Health Inspection Service
Appalachian Regional Commission
Architectural and Transportation Barriers Compliance Board
Arctic Research Commission

1, I
32, I
36, VIII
22, XV
48, 57
22, II
48, 7
7, I, IX, X, XI
7, V
5, LXXIII
7, I, IX, X, XI
7, V
7, III; 9, I
7, XXX
7, XIV
7, XXXIV
7, XXXVII
7, XXIX
7, XXXI
7, VII, XVIII
48, 4
7, IV
7, II
9, III
7, XV
36, II
7, VIII; 9, II
7, XXVII
7, XXVI
7, XLI
7, XXXVI
7, VI
7, XXVIII
7, XXXII
7, XVIII, XLII
7, XLII
7, XVIII, XXXV
7, XVI
7, XVII, XVIII, XLII
7, Subtitle A
7, XXXIII
7, XXXVIII
32, VII
48, 53
27, I
49, VII
36, IV
25, VII
7, III; 9, I
5, IX
36, XI
45, XXIII
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CFR Title, Subtitle or
Chapter

Agency

Armed Forces Retirement Home
Army Department
Engineers, Corps of
Federal Acquisition Regulation
Benefits Review Board
Bilingual Education and Minority Languages Affairs, Office of
Blind or Severely Disabled, Committee for Purchase From
People Who Are
Broadcasting Board of Governors
Federal Acquisition Regulation
Census Bureau
Centers for Medicare & Medicaid Services
Central Intelligence Agency
Chief Financial Officer, Office of
Child Support Enforcement, Office of
Children and Families, Administration for
Civil Rights, Commission on
Civil Rights, Office for
Coast Guard
Coast Guard (Great Lakes Pilotage)
Commerce Department
Census Bureau
Economic Affairs, Under Secretary
Economic Analysis, Bureau of
Economic Development Administration
Emergency Management and Assistance
Federal Acquisition Regulation
Fishery Conservation and Management
Foreign-Trade Zones Board
Industry and Security, Bureau of
International Trade Administration
National Institute of Standards and Technology
National Marine Fisheries Service
National Oceanic and Atmospheric Administration
National Telecommunications and Information
Administration
National Weather Service
Patent and Trademark Office, United States
Productivity, Technology and Innovation, Assistant
Secretary for
Secretary of Commerce, Office of
Technology, Under Secretary for
Technology Administration
Technology Policy, Assistant Secretary for
Commercial Space Transportation
Commodity Credit Corporation
Commodity Futures Trading Commission
Community Planning and Development, Office of Assistant
Secretary for
Community Services, Office of
Comptroller of the Currency
Construction Industry Collective Bargaining Commission
Consumer Product Safety Commission
Cooperative State Research, Education, and Extension
Service
Copyright Office
Corporation for National and Community Service
Cost Accounting Standards Board
Council on Environmental Quality
Court Services and Offender Supervision Agency for the
District of Columbia
Customs Service, United States
Defense Contract Audit Agency
Defense Department
Advanced Research Projects Agency
Air Force Department

5, XI
32, V
33, II; 36, III
48, 51
20, VII
34, V
41, 51
22, V
48, 19
15, I
42, IV
32, XIX
7, XXX
45, III
45, II, III, IV, X
45, VII
34, I
33, I; 46, I; 49, IV
46, III
44, IV
15, I
37, V
15, VIII
13, III
44, IV
48, 13
50, VI
15, IV
15, VII
15, III; 19, III
15, II
50, II, IV, VI
15, IX; 50, II, III, IV, VI
15, XXIII; 47, III
15, IX
37, I
37, IV
15, Subtitle A
37, V
15, XI
37, IV
14, III
7, XIV
5, XLI; 17, I
24, V, VI
45, X
12, I
29, IX
5, LXXI; 16, II
7, XXXIV
37,
45,
48,
40,
28,

II
XII, XXV
99
V
VIII

19, I
32, I
5, XXVI; 32, Subtitle A;
40, VII
32, I
32, VII
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CFR Title, Subtitle or
Chapter

Agency

Army Department
Defense Intelligence Agency
Defense Logistics Agency
Engineers, Corps of
Federal Acquisition Regulation
National Imagery and Mapping Agency
Navy Department
Secretary of Defense, Office of
Defense Contract Audit Agency
Defense Intelligence Agency
Defense Logistics Agency
Defense Nuclear Facilities Safety Board
Delaware River Basin Commission
District of Columbia, Court Services and Offender Supervision
Agency for the
Drug Enforcement Administration
East-West Foreign Trade Board
Economic Affairs, Under Secretary
Economic Analysis, Bureau of
Economic Development Administration
Economic Research Service
Education, Department of
Bilingual Education and Minority Languages Affairs, Office
of
Civil Rights, Office for
Educational Research and Improvement, Office of
Elementary and Secondary Education, Office of
Federal Acquisition Regulation
Postsecondary Education, Office of
Secretary of Education, Office of
Special Education and Rehabilitative Services, Office of
Vocational and Adult Education, Office of
Educational Research and Improvement, Office of
Elementary and Secondary Education, Office of
Emergency Oil and Gas Guaranteed Loan Board
Emergency Steel Guarantee Loan Board
Employees’ Compensation Appeals Board
Employees Loyalty Board
Employment and Training Administration
Employment Standards Administration
Endangered Species Committee
Energy, Department of
Federal Acquisition Regulation
Federal Energy Regulatory Commission
Property Management Regulations
Energy, Office of
Engineers, Corps of
Engraving and Printing, Bureau of
Environmental Protection Agency
Federal Acquisition Regulation
Property Management Regulations
Environmental Quality, Office of
Equal Employment Opportunity Commission
Equal Opportunity, Office of Assistant Secretary for
Executive Office of the President
Administration, Office of
Environmental Quality, Council on
Management and Budget, Office of
National Drug Control Policy, Office of
National Security Council
Presidential Documents
Science and Technology Policy, Office of
Trade Representative, Office of the United States
Export-Import Bank of the United States
Family Assistance, Office of

32,
51
32,
32,
33,
48,
32,
32,
32,
32,
32,
32,
10,
18,
28,

V; 33, II; 36, III, 48,
I
I, XII; 48, 54
II; 36, III
2
I
VI; 48, 52
I
I
I
XII; 48, 54
XVII
III
VIII

21, II
15, XIII
37, V
15, VIII
13, III
7, XXXVII
5, LIII
34, V
34, I
34, VII
34, II
48, 34
34, VI
34, Subtitle A
34, III
34, IV
34, VII
34, II
13, V
13, IV
20, IV
5, V
20, V
20, VI
50, IV
5, XXIII; 10, II, III, X
48, 9
5, XXIV; 18, I
41, 109
7, XXIX
33, II; 36, III
31, VI
5, LIV; 40, I, IV, VII
48, 15
41, 115
7, XXXI
5, LXII; 29, XIV
24, I
3, I
5, XV
40, V
5, III, LXXVII; 14, VI;
48, 99
21, III
32, XXI; 47, 2
3
32, XXIV; 47, II
15, XX
5, LII; 12, IV
45, II
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CFR Title, Subtitle or
Chapter

Agency

Farm Credit Administration
Farm Credit System Insurance Corporation
Farm Service Agency
Federal Acquisition Regulation
Federal Aviation Administration
Commercial Space Transportation
Federal Claims Collection Standards
Federal Communications Commission
Federal Contract Compliance Programs, Office of
Federal Crop Insurance Corporation
Federal Deposit Insurance Corporation
Federal Election Commission
Federal Emergency Management Agency
Federal Acquisition Regulation
Federal Employees Group Life Insurance Federal Acquisition
Regulation
Federal Employees Health Benefits Acquisition Regulation
Federal Energy Regulatory Commission
Federal Financial Institutions Examination Council
Federal Financing Bank
Federal Highway Administration
Federal Home Loan Mortgage Corporation
Federal Housing Enterprise Oversight Office
Federal Housing Finance Board
Federal Labor Relations Authority, and General Counsel of
the Federal Labor Relations Authority
Federal Law Enforcement Training Center
Federal Management Regulation
Federal Maritime Commission
Federal Mediation and Conciliation Service
Federal Mine Safety and Health Review Commission
Federal Motor Carrier Safety Administration
Federal Prison Industries, Inc.
Federal Procurement Policy Office
Federal Property Management Regulations
Federal Railroad Administration
Federal Register, Administrative Committee of
Federal Register, Office of
Federal Reserve System
Board of Governors
Federal Retirement Thrift Investment Board
Federal Service Impasses Panel
Federal Trade Commission
Federal Transit Administration
Federal Travel Regulation System
Fine Arts, Commission on
Fiscal Service
Fish and Wildlife Service, United States
Fishery Conservation and Management
Food and Drug Administration
Food and Nutrition Service
Food Safety and Inspection Service
Foreign Agricultural Service
Foreign Assets Control, Office of
Foreign Claims Settlement Commission of the United States
Foreign Service Grievance Board
Foreign Service Impasse Disputes Panel
Foreign Service Labor Relations Board
Foreign-Trade Zones Board
Forest Service
General Accounting Office
General Services Administration
Contract Appeals, Board of
Federal Acquisition Regulation
Federal Management Regulation
Federal Property Management Regulations
Federal Travel Regulation System

5, XXXI; 12, VI
5, XXX; 12, XIV
7, VII, XVIII
48, 1
14, I
14, III
31, IX
5, XXIX; 47, I
41, 60
7, IV
5, XXII; 12, III
11, I
44, I
48, 44
48, 21
48, 16
5, XXIV; 18, I
12, XI
12, VIII
23, I, II
1, IV
12, XVII
12, IX
5, XIV; 22, XIV
31, VII
41, 102
46, IV
29, XII
5, LXXIV; 29, XXVII
49, III
28, III
48, 99
41, 101
49, II
1, I
1, II
12, II
5, LVIII
5, VI, LXXVI
5, XIV
5, XLVII; 16, I
49, VI
41, Subtitle F
45, XXI
31, II
50, I, IV
50, VI
21, I
7, II
9, III
7, XV
31, V
45, V
22, IX
22, XIV
22, XIV
15, IV
36, II
4, I
5, LVII; 41, 105
48, 61
48, 5
41, 102
41, 101
41, Subtitle F
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CFR Title, Subtitle or
Chapter

Agency

General
Payment From a Non-Federal Source for Travel Expenses
Payment of Expenses Connected With the Death of Certain
Employees
Relocation Allowances
Temporary Duty (TDY) Travel Allowances
Geological Survey
Government Ethics, Office of
Government National Mortgage Association
Grain Inspection, Packers and Stockyards Administration
Harry S. Truman Scholarship Foundation
Health and Human Services, Department of
Centers for Medicare & Medicaid Services
Child Support Enforcement, Office of
Children and Families, Administration for
Community Services, Office of
Family Assistance, Office of
Federal Acquisition Regulation
Food and Drug Administration
Human Development Services, Office of
Indian Health Service
Inspector General (Health Care), Office of
Public Health Service
Refugee Resettlement, Office of
Housing and Urban Development, Department of
Community Planning and Development, Office of Assistant
Secretary for
Equal Opportunity, Office of Assistant Secretary for
Federal Acquisition Regulation
Federal Housing Enterprise Oversight, Office of
Government National Mortgage Association
Housing—Federal Housing Commissioner, Office of
Assistant Secretary for
Housing, Office of, and Multifamily Housing Assistance
Restructuring, Office of
Inspector General, Office of
Public and Indian Housing, Office of Assistant Secretary for
Secretary, Office of
Housing—Federal Housing Commissioner, Office of Assistant
Secretary for
Housing, Office of, and Multifamily Housing Assistance
Restructuring, Office of
Human Development Services, Office of
Immigration and Naturalization Service
Independent Counsel, Office of
Indian Affairs, Bureau of
Indian Affairs, Office of the Assistant Secretary
Indian Arts and Crafts Board
Indian Health Service
Industry and Security, Bureau of
Information Resources Management, Office of
Information Security Oversight Office, National Archives and
Records Administration
Inspector General
Agriculture Department
Health and Human Services Department
Housing and Urban Development Department
Institute of Peace, United States
Inter-American Foundation
Interior Department
American Indians, Office of the Special Trustee
Endangered Species Committee
Federal Acquisition Regulation
Federal Property Management Regulations System
Fish and Wildlife Service, United States
Geological Survey
Indian Affairs, Bureau of

41, 300
41, 304
41, 303
41, 302
41, 301
30, IV
5, XVI
24, III
7, VIII; 9, II
45, XVIII
5, XLV; 45, Subtitle A
42, IV
45, III
45, II, III, IV, X
45, X
45, II
48, 3
21, I
45, XIII
25, V
42, V
42, I
45, IV
5, LXV; 24, Subtitle B
24, V, VI
24,
48,
12,
24,
24,

I
24
XVII
III
II, VIII, X, XX

24, IV
24,
24,
24,
24,

XII
IX
Subtitle A, VII
II, VIII, X, XX

24, IV
45, XIII
8, I
28, VII
25, I, V
25, VI
25, II
25, V
15, VII
7, XXVII
32, XX

7, XXVI
42, V
24, XII
22, XVII
5, LXIII; 22, X
25,
50,
48,
41,
50,
30,
25,

VII
IV
14
114
I, IV
IV
I, V
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CFR Title, Subtitle or
Chapter

Agency

Indian Affairs, Office of the Assistant Secretary
Indian Arts and Crafts Board
Land Management, Bureau of
Minerals Management Service
National Indian Gaming Commission
National Park Service
Reclamation, Bureau of
Secretary of the Interior, Office of
Surface Mining and Reclamation Appeals, Board of
Surface Mining Reclamation and Enforcement, Office of
Internal Revenue Service
International Boundary and Water Commission, United States
and Mexico, United States Section
International Development, United States Agency for
Federal Acquisition Regulation
International Development Cooperation Agency, United
States
International Fishing and Related Activities
International Investment, Office of
International Joint Commission, United States and Canada
International Organizations Employees Loyalty Board
International Trade Administration
International Trade Commission, United States
Interstate Commerce Commission
James Madison Memorial Fellowship Foundation
Japan–United States Friendship Commission
Joint Board for the Enrollment of Actuaries
Justice Department
Drug Enforcement Administration
Federal Acquisition Regulation
Federal Claims Collection Standards
Federal Prison Industries, Inc.
Foreign Claims Settlement Commission of the United
States
Immigration and Naturalization Service
Offices of Independent Counsel
Prisons, Bureau of
Property Management Regulations
Labor Department
Benefits Review Board
Employees’ Compensation Appeals Board
Employment and Training Administration
Employment Standards Administration
Federal Acquisition Regulation
Federal Contract Compliance Programs, Office of
Federal Procurement Regulations System
Labor-Management Standards, Office of
Mine Safety and Health Administration
Occupational Safety and Health Administration
Pension and Welfare Benefits Administration
Public Contracts
Secretary of Labor, Office of
Veterans’ Employment and Training Service, Office of the
Assistant Secretary for
Wage and Hour Division
Workers’ Compensation Programs, Office of
Labor-Management Standards, Office of
Land Management, Bureau of
Legal Services Corporation
Library of Congress
Copyright Office
Local Television Loan Guarantee Board
Management and Budget, Office of
Marine Mammal Commission
Maritime Administration

25,
25,
43,
30,
25,
36,
43,
43,
30,
30,
26,
22,

VI
II
II
II
III
I
I
Subtitle A
III
VII
I
XI

22, II
48, 7
22, XII
50, III
31, VIII
22, IV
5, V
15, III; 19, III
19, II
5, XL
45, XXIV
22, XVI
20, VIII
5, XXVIII; 28, I, XI; 40,
IV
21, II
48, 28
31, IX
28, III
45, V
8, I
28, VI
28, V
41, 128
5, XLII
20, VII
20, IV
20, V
20, VI
48, 29
41, 60
41, 50
29, II, IV
30, I
29, XVII
29, XXV
41, 50
29, Subtitle A
41, 61; 20, IX
29, V
20, I
29, II, IV
43, II
45, XVI
36, VII
37, II
7, XX
5, III, LXXVII; 14, VI;
48, 99
50, V
46, II

614

VerDate Dec<13>2002

05:57 Jan 20, 2003

Jkt 200039

PO 00000

Frm 00028

Fmt 8092

Sfmt 8092

Y:\SGML\200039B.XXX

200039B

CFR Title, Subtitle or
Chapter

Agency

Merit Systems Protection Board
Micronesian Status Negotiations, Office for
Mine Safety and Health Administration
Minerals Management Service
Minority Business Development Agency
Miscellaneous Agencies
Monetary Offices
Morris K. Udall Scholarship and Excellence in National
Environmental Policy Foundation
National Aeronautics and Space Administration
Federal Acquisition Regulation
National Agricultural Library
National Agricultural Statistics Service
National and Community Service, Corporation for
National Archives and Records Administration
Information Security Oversight Office
National Bureau of Standards
National Capital Planning Commission
National Commission for Employment Policy
National Commission on Libraries and Information Science
National Council on Disability
National Counterintelligence Center
National Credit Union Administration
National Crime Prevention and Privacy Compact Council
National Drug Control Policy, Office of
National Foundation on the Arts and the Humanities
National Highway Traffic Safety Administration
National Imagery and Mapping Agency
National Indian Gaming Commission
National Institute for Literacy
National Institute of Standards and Technology
National Labor Relations Board
National Marine Fisheries Service
National Mediation Board
National Oceanic and Atmospheric Administration
National Park Service
National Railroad Adjustment Board
National Railroad Passenger Corporation (AMTRAK)
National Science Foundation
Federal Acquisition Regulation
National Security Council
National Security Council and Office of Science and
Technology Policy
National Telecommunications and Information
Administration
National Transportation Safety Board
National Weather Service
Natural Resources Conservation Service
Navajo and Hopi Indian Relocation, Office of
Navy Department
Federal Acquisition Regulation
Neighborhood Reinvestment Corporation
Northeast Interstate Low-Level Radioactive Waste
Commission
Nuclear Regulatory Commission
Federal Acquisition Regulation
Occupational Safety and Health Administration
Occupational Safety and Health Review Commission
Offices of Independent Counsel
Oklahoma City National Memorial Trust
Operations Office
Overseas Private Investment Corporation
Panama Canal Commission
Panama Canal Regulations
Patent and Trademark Office, United States
Payment From a Non-Federal Source for Travel Expenses
Payment of Expenses Connected With the Death of Certain
Employees

5, II
32, XXVII
30, I
30, II
15, XIV
1, IV
31, I
36, XVI
5, LIX; 14, V
48, 18
7, XLI
7, XXXVI
45, XII, XXV
5, LXVI; 36, XII
32, XX
15, II
1, IV
1, IV
45, XVII
34, XII
32, XVIII
12, VII
28, IX
21, III
45, XI
23, II, III; 49, V
32, I
25, III
34, XI
15, II
5, LXI; 29, I
50, II, IV, VI
29, X
15, IX; 50, II, III, IV, VI
36, I
29, III
49, VII
5, XLIII; 45, VI
48, 25
32, XXI
47, II
15, XXIII; 47, III
49, VIII
15, IX
7, VI
25, IV
32, VI
48, 52
24, XXV
10, XVIII
5, XLVIII; 10, I
48, 20
29, XVII
29, XX
28, VI
36, XV
7, XXVIII
5, XXXIII; 22, VII
48, 35
35, I
37, I
41, 304
41, 303
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CFR Title, Subtitle or
Chapter

Agency

Peace Corps
Pennsylvania Avenue Development Corporation
Pension and Welfare Benefits Administration
Pension Benefit Guaranty Corporation
Personnel Management, Office of
Federal Acquisition Regulation
Federal Employees Group Life Insurance Federal
Acquisition Regulation
Federal Employees Health Benefits Acquisition Regulation
Postal Rate Commission
Postal Service, United States
Postsecondary Education, Office of
President’s Commission on White House Fellowships
Presidential Documents
Presidio Trust
Prisons, Bureau of
Procurement and Property Management, Office of
Productivity, Technology and Innovation, Assistant
Secretary
Public Contracts, Department of Labor
Public and Indian Housing, Office of Assistant Secretary for
Public Health Service
Railroad Retirement Board
Reclamation, Bureau of
Refugee Resettlement, Office of
Regional Action Planning Commissions
Relocation Allowances
Research and Special Programs Administration
Rural Business-Cooperative Service
Rural Development Administration
Rural Housing Service
Rural Telephone Bank
Rural Utilities Service
Saint Lawrence Seaway Development Corporation
Science and Technology Policy, Office of
Science and Technology Policy, Office of, and National
Security Council
Secret Service
Securities and Exchange Commission
Selective Service System
Small Business Administration
Smithsonian Institution
Social Security Administration
Soldiers’ and Airmen’s Home, United States
Special Counsel, Office of
Special Education and Rehabilitative Services, Office of
State Department
Federal Acquisition Regulation
Surface Mining and Reclamation Appeals, Board of
Surface Mining Reclamation and Enforcement, Office of
Surface Transportation Board
Susquehanna River Basin Commission
Technology Administration
Technology Policy, Assistant Secretary for
Technology, Under Secretary for
Tennessee Valley Authority
Thrift Supervision Office, Department of the Treasury
Trade Representative, United States, Office of
Transportation, Department of
Coast Guard
Coast Guard (Great Lakes Pilotage)
Commercial Space Transportation
Contract Appeals, Board of
Emergency Management and Assistance
Federal Acquisition Regulation
Federal Aviation Administration
Federal Highway Administration

22, III
36, IX
29, XXV
29, XL
5, I, XXXV; 45, VIII
48, 17
48, 21
48, 16
5, XLVI; 39, III
5, LX; 39, I
34, VI
1, IV
3
36, X
28, V
7, XXXII
37, IV
41, 50
24, IX
42, I
20, II
43, I
45, IV
13, V
41, 302
49, I
7, XVIII, XLII
7, XLII
7, XVIII, XXXV
7, XVI
7, XVII, XVIII, XLII
33, IV
32, XXIV
47, II
31, IV
17, II
32, XVI
13, I
36, V
20, III; 48, 23
5, XI
5, VIII
34, III
22, I; 28, XI
48, 6
30, III
30, VII
49, X
18, VIII
15, XI
37, IV
37, V
5, LXIX; 18, XIII
12, V
15, XX
5, L
33, I; 46, I; 49, IV
46, III
14, III
48, 63
44, IV
48, 12
14, I
23, I, II
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CFR Title, Subtitle or
Chapter

Agency

Federal Motor Carrier Safety Administration
Federal Railroad Administration
Federal Transit Administration
Maritime Administration
National Highway Traffic Safety Administration
Research and Special Programs Administration
Saint Lawrence Seaway Development Corporation
Secretary of Transportation, Office of
Surface Transportation Board
Transportation Security Administration
Transportation Statistics Bureau
Transportation, Office of
Transportation Security Administration
Transportation Statistics Bureau
Travel Allowances, Temporary Duty (TDY)
Treasury Department
Alcohol, Tobacco and Firearms, Bureau of
Community Development Financial Institutions Fund
Comptroller of the Currency
Customs Service, United States
Engraving and Printing, Bureau of
Federal Acquisition Regulation
Federal Law Enforcement Training Center
Fiscal Service
Foreign Assets Control, Office of
Internal Revenue Service
International Investment, Office of
Monetary Offices
Secret Service
Secretary of the Treasury, Office of
Thrift Supervision, Office of
Truman, Harry S. Scholarship Foundation
United States and Canada, International Joint Commission
United States and Mexico, International Boundary and Water
Commission, United States Section
Utah Reclamation Mitigation and Conservation Commission
Veterans Affairs Department
Federal Acquisition Regulation
Veterans’ Employment and Training Service, Office of the
Assistant Secretary for
Vice President of the United States, Office of
Vocational and Adult Education, Office of
Wage and Hour Division
Water Resources Council
Workers’ Compensation Programs, Office of
World Agricultural Outlook Board

49, III
49, II
49, VI
46, II
23, II, III; 49, V
49, I
33, IV
14, II; 49, Subtitle A
49, X
49, XII
49, XI
7, XXXIII
49, XII
49, XI
41, 301
5, XXI; 12, XV; 17, IV;
31, IX
27, I
12, XVIII
12, I
19, I
31, VI
48, 10
31, VII
31, II
31, V
26, I
31, VIII
31, I
31, IV
31, Subtitle A
12, V
45, XVIII
22, IV
22, XI
43,
38,
48,
41,

III
I
8
61; 20, IX

32, XXVIII
34, IV
29, V
18, VI
20, I
7, XXXVIII
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List of CFR Sections Affected
All changes in this volume of the Code of Federal Regulations which
were made by documents published in the FEDERAL REGISTER since January 1, 2001, are enumerated in the following list. Entries indicate the
nature of the changes effected. Page numbers refer to Federal Register
pages. The user should consult the entries for chapters and parts as well
as sections for revisions.
For the period before January 1, 2001, see the ‘‘List of CFR Sections
Affected, 1949–1963, 1964–1972, 1973–1985, and 1986–2000’’ published in 11 separate volumes.

2001

12 CFR—Continued

12 CFR

66 FR
Page

Chapter IX
915.3 (b) introductory text and (3)
revised ....................................... 8307
915.4 Revised .................................. 8307
915.5 Revised .................................. 8308
915.6 (a)(3) revised .......................... 8308
915.7 (b)(2) amended........................ 8308
917 Authority citation revised........ 8308
917.3 (b)(1) revised .......................... 8308
917.9 Existing text designated as
(a); (b) added............................... 8308
918.7 Revised; interim ................... 24264
Regulation at 66 FR 24264 confirmed.......................................54918
925.24 Revised ................................ 8308
925.25 Removed .............................. 8309
925.26 Revised ................................ 8309
(b) revised ....................................54107
925.27 Revised ................................ 8309
(c) revised ....................................54107
925.28 Removed .............................. 8310
925.29 Revised ................................ 8310
925.30 Revised ................................ 8310
930 Added ....................................... 8310
930.1 Amended .............................. 54107
Amended; eff. 3–27–02 ....................66728
931 Added ....................................... 8310
931.4 (a) amended .......................... 54108
931.6 Amended .............................. 54108
931.7 (a) amended .......................... 54108
931.8 Existing text redesignated
as (a); heading and new (a)
heading revised; (b) added ......... 54108
932 Added ....................................... 8310
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Chapter IX—Continued
932.4 (d) heading and (f)(1) Table 2
revised; (e)(2)(ii)(E) amended ............................................. 54108
932.9 Revised; eff. 3–27–02 ............... 66728
933 Added ....................................... 8310
933.2 (e), (f) and (g) redesignated
as (f), (g) and (h); new (f)(4), (5)
and (6) redesignated as (f)(5), (6)
and (7); new (f)(3) revised; new
(e) and (f)(4) added ..................... 54108
933.5 Added ................................... 54109
950.1 Amended .............................. 50295
951 Nomenclature change ............. 50301
951.3 (a)(1) revised ......................... 50301
951.4 (a), (b), (f)(1) and (3) amended ............................................. 50302
951.5 (a)(7)(iii) amended ................ 50302
951.8 (c)(3) amended; (c)(3)(i) designation and heading removed;
(c)(3)(ii) redesignated as (c)(4);
new (c)(4) heading revised ......... 50302
951.10 (a)(1)(ii) revised; (a)(2)(ii)
amended; (b)(2)(i) designation
and (ii) removed........................ 50302
951.15 (a)(2)(ii)
amended;
(a)(2)(iii) added; concluding
text designated as (a)(3) ............ 50302
952.2 Amended .............................. 50295
952.3 Amended .............................. 50295
952.5 (a)(3), (c), (d) heading, (2), (3),
(5) and (6)(i) amended ................ 50296
952.7 (a) and (c) amended ............... 50296
956 Authority citation revised........ 8320
956.1 Amended................................ 8320
956.3 (b) amended............................ 8320
956.5 Added .................................... 8320
956.6 Added .................................... 8321
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66 FR
Page

Chapter IX—Continued
966.8 (d) added ................................ 8321
Chapter XIV
1411 Authority
citation
revised......................................... 44027
1411.1 Revised ............................... 44027
Chapter XV
1500 Revised ................................... 8489
1501.2 Redesignated as 1501.3; new
1501.2 added; interim .................... 260
1501.3 Redesignated from 1501.2;
interim........................................ 260
Revised .........................................8750
1510 Regulation at 65 FR 12069
confirmed................................. 47070
1510.5 (c)
introductory
text
amended; (d) revised; interim........................................ 47071
Chapter XVII
1701 Added .................................... 18039
1750 Authority
citation
revised......................................... 47806
1750.10—1750.13
(Subpart
B)
Added ....................................... 47806
1770 Added .................................... 47554
1773 Added .................................... 65101
1780 Authority
citation
revised................................... 711, 18043
1780.1 Revised ............................... 18043
1780.80—1780.81 (Subpart E) Revised............................................ 711

2002
12 CFR

67 FR
Page

Chapter IX
900 Revised ................................... 12841
905 Authority citation revised ...... 12843
905.1 Removed .............................. 12843
905.2 (b) and (c) revised .................. 12843
905.4 Revised ................................ 12843
905.5 Removed .............................. 12843
905.1—905.5 (Subpart A) Appendix
A amended................................ 12843
905.25 Redesignated from 905.51
and amended............................. 12843
905.26 Redesignated from 905.54
and revised ............................... 12843
905.50—905.54 (Subpart D) Redesignated as Subpart C; new
heading added........................... 12843
905.50 Removed............................. 12843
905.51 Redesignated as 905.25 ......... 12843
905.52 Removed............................. 12843
905.53 Removed............................. 12843
905.54 Redesignated 905.26 ............. 12843

12 CFR—Continued

Chapter IX—Continued
906 Authority citation revised ...... 12843
906.1 Amended .............................. 12844
906.2 (b)(3) amended ...................... 12844
906.3 Revised; eff. 1–27–03 ............... 78961
906.4 (a), (b)(2) and (3) amended ............................................. 12844
Removed; eff. 1–27–03 ....................78961
906.5 (b)(1) and (c)(2)(iv) amended ............................................. 12844
907 Nomenclature change ............. 12844
907.1 Amended .............................. 12844
907.6 (b)(2) amended ...................... 12844
907.16 Added ................................... 9903
908 Added ....................................... 9903
908.61 (c)(2) corrected.................... 34990
910 Authority citation revised ...... 12844
910.1 Amended .............................. 12844
910.4 (d)(2) amended ...................... 12844
910.9 (d)(3)(i) introductory text
amended................................... 12844
911.1 Introductory text amended ............................................. 12844
911.3 (d) amended .......................... 12844
912.1 Redesignated as 912.2; new
912.1 redesignated from 912.2
and amended............................. 12844
912.2 Redesignated as 912.1; new
912.2 redesignated from 912.1;
new (a) amended ....................... 12844
912.4 (a)(3) introductory text and
(8) amended .............................. 12844
912.5 (a)(5), (6)(ii), (b)(1) and (c)(2)
amended................................... 12844
912.6 (a)(1), (2), (b) and (c) amended ............................................. 12845
913 Nomenclature change ............. 12845
913.1 Redesignated as 913.2; new
913.1
redesignated
from
913.2.......................................... 12845
913.2 Redesignated as 913.1; new
913.2
redesignated
from
913.1.......................................... 12845
913.3 (b) amended .......................... 12845
913.5 (b)(2)(iv) and (c) amended ...... 12845
913.9 (c)(1)(iii), (2)(v) and (d) introductory text amended .......... 12845
915 Authority citation revised;
nomenclature change ............... 12845
915.1 Amended .............................. 12845
915.3 (a), (b)(5) and (d) amended ............................................. 12845
915.5 (c) amended .......................... 12845
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Chapter IX—Continued
915.7 (c) introductory text, (1), (i),
(ii), (2), (3) and 4 redesignated
as (c)(1) introductory text, new
(c)(1)(i), (A), (B), (ii), (iii) and
(2); (b)(2), new (c)(1)(i)(B), (ii),
(2) and (d)(2) amended................ 12845
Corrected.....................................39791
915.8 (b) amended .......................... 12845
915.10 (b) amended ........................ 12845
915.12 (a) amended ........................ 12845
915.15 Amended............................. 12846
915.16 (e) amended......................... 12846
915.17 (a)(1) amended..................... 12846
917.1 Amended .............................. 12846
917.3 (b)(3)(i) amended................... 12846
917.4 (a)(1) amended ...................... 12846
917.5 (a) introductory text and (4)
amended; (c) heading designated..................................... 12846
917.6 (c)
introductory
text
amended................................... 12846
917.7 (e)(8) amended ...................... 12846
918.3 (a)(1) amended ...................... 12846
918.5 Amended .............................. 12846
918.7 Amended .............................. 12846
918.9 Amended .............................. 12846
925.1 Revised ................................ 12846
925.3 (c) amended .......................... 12848
925.4 (c)(2) amended ...................... 12848
925.5 (a)(2) amended ...................... 12848
925.7 Amended .............................. 12848
925.8 Amended .............................. 12848
925.9 Amended .............................. 12848
925.10 Amended............................. 12848
925.11 (a), (b) introductory text,
(3) and (c) amended.................... 12848
925.12 Introductory text amended ............................................. 12848
925.13 (a) amended ........................ 12848
925.14 Revised ............................... 12848
925.16 Amended............................. 12849
925.17 (a), (b) and (f) heading
amended................................... 12849
925.18 (e) amended......................... 12849
925.22 (b)(2) and (c) amended .......... 12849
925.24 (b)(5), (c) and (d) amended ............................................. 12849
925.26 (d) amended......................... 12849
925.31 (a) and (b) amended.............. 12849
926.1 Amended .............................. 12849
926.4 (a), (c)(1) and (d) amended ............................................. 12849
930.1 Amended .............................. 12849
932.4 (g)(1)(i) amended................... 12850
940.1 Revised ................................ 12850
940.2 Introductory text and (a)
amended................................... 12850
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Chapter IX—Continued
Corrected.....................................39791
944 Authority citation revised ...... 12850
944.1 Revised ................................ 12850
944.2 (b)(2) introductory text and
(i) amended............................... 12850
944.3 (b)(2), (c)(1)(i), (ii)(B), (C)
and (2) amended ........................ 12850
944.5 (b), (d)(1)(i) and (3) amended ............................................. 12850
944.6 (a)(3), (4) and (5)(iii) amended ............................................. 12850
944.7 Amended .............................. 12850
950 Authority citation revised ...... 12850
950.1 Amended .............................. 12850
950.2 Heading amended ................. 12851
950.4 (e)(1), (2), (g)(2)(i) and (ii)
amended................................... 12851
950.7 (a)(1)(ii)(D), (2)(i) and (e)(3)
revised ..................................... 12851
950.8 (a) amended .......................... 12851
950.9 (a)(1) amended ...................... 12851
950.11 (b)(1) amended..................... 12851
950.14 (b)(2)(i)(A), (C), (c)(2)(i),
(ii), (e)(2) and (3) revised ............ 12851
950.25 (b) amended ........................ 12852
951.1 Amended ..................... 12852, 18804
951.3 (a)(2) revised; (b)(1)(vii) and
(viii)
amended;
(b)(1)(ix)added .......................... 18804
(a)(1) revised ................................58981
951.4 Amended .............................. 12852
Corrected.....................................15011
951.5 (b)(2)(i)(A), (7)(i) and (ii)
amended................................... 12852
(a)(2)(iii) revised; (a)(3) amended
................................................. 58982
951.6 (b)(1) and (4)(i) amended;
(b)(4)(iv)(A) and (D) revised ....... 18804
951.7 Heading, (a) introductory
text amended............................ 18804
951.8 (b)(2) introductory text, (i)
and
(iii)
revised;
(c)(5)
added........................................ 18804
951.9 Introductory text amended ............................................. 12852
Removed......................................18804
951.10 (c)(1) introductory text
amended................................... 12852
(a)(1)(ii) amended; (b)(1)(ii) introductory text, (c)(1) introductory text, (2) introductory
text and (i) revised.....................18804
951.12 (h) amended ........................ 12852
(a)(1)(ii), (2)(i)(B) and (b)(2)
amended; (e) revised..................18805
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Chapter IX—Continued
951.13 (d)(1)(ii), (iii) and (iv) revised......................................... 18805
950.16 Amended............................. 12852
952 Authority citation revised ...... 12852
952.1 Redesignated as 952.2; new
952.1 redesignated from 952.3
and amended............................. 12852
952.2 Redesignated as 952.3; new
952.2 redesignated from 952.1
and amended............................. 12852
952.3 Redesignated as 952.1; new
952.3 redesignated from 952.2
and revised ............................... 12852
952.5 (a)(3), (4), (d)(1), (4)(ii) and
(6)(i) amended........................... 12852
955.1 Revised ................................ 12852
955.3 (b)(2)(ii) and (3) amended ....... 12852
956.1 Revised ................................ 12853
956.2 (c) and (d) amended ............... 12853
956.3 (a)(4)(iii) amended ................ 12853
956.4 Introductory text amended ............................................. 12853
956.5 (b) and (e) amended ............... 12853
960 Removed; new 960 redesignated from 961; new authority
cite amended ............................ 12853
960.1 Amended .............................. 12853
960.2 (b) amended .......................... 12853
960.4 (c) amended .......................... 12853
960.5 (b)(1) amended ...................... 12853
961 Redesignated as 960 ................. 12853
965 Authority citation revised ...... 12853
965.1 (3)(ii) and (iii) amended ......... 12853
965.2 (b) amended .......................... 12853
966 Authority citation revised ...... 12853
966.1 Revised ................................ 12853
966.2 (a) and (b)(2) amended ........... 12853
966.3 (a)(1) amended ...................... 12853
(a)(2) revised ................................35715
966.8 (a) amended .......................... 12853
966.10 Amended............................. 12854
975.1 Redesignated as new 975.2;
new 975.1 redesignated from
975.2 and revised........................ 12854
975.2 Redesignated as 975.1; new
975.2 redesignated from 975.1;
new (a) and (b) amended ............ 12854

67 FR
Page

Chapter IX—Continued
975.3 Revised ................................ 12854
975.4 Introductory text amended ............................................. 12854
978.1 Amended .............................. 12854
978.2 Amended .............................. 12854
978.4 Amended .............................. 12854
978.7 Amended .............................. 12854
980.3 (a)(3)(iii) and (iv) amended ............................................. 12854
985 Authority citation added ........ 12854
985.1 Revised ................................ 12854
985.3 (d) amended .......................... 12855
985.6 (d) amended .......................... 12855
985.8 (d)(4)(i) amended................... 12855
(b) revised ....................................18807
987.1 Amended .............................. 12855
987.5 (a) amended .......................... 12855
989 Authority citation revised ...... 12855
989.1 Amended .............................. 12855
995 Authority citation revised ...... 12855
995.1 Revised ................................ 12855
995.3 Amended .............................. 12855
995.4 (b) amended .......................... 12855
995.7 (b) amended .......................... 12856
995.8 (b)(2)(i), (3)(i), (ii), (c)(1) and
(d)(1) amended .......................... 12856
995.10 Amended............................. 12856
996.1 Redesignated as 996.2; new
996.1 added ................................ 12856
996.2 Redesignated as 996.3; new
996.2 redesignated from 996.1
and amended............................. 12856
996.3 Redesignated from 996.2 and
amended................................... 12856
997 Authority citation revised ...... 12856
997.1 Amended .............................. 12856
Chapter XVII
1705.10—1705.19 (Subpart B) Appendix A amended ..................... 66535
1710 Added .................................... 38370
1720 Added .................................... 55693
1750.5 Removed............................. 19322
1750.12 (c) revised .......................... 19322
1750.10—1750.13 (Subpart B) Appendix A amended ............ 11861, 66535
1777 Added ..................................... 3598
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