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Cite this Code: CFR

To cite the regulations in
this volume use title,
part and section num-
ber. Thus, 10 CFR 1.1
refers to title 10, part 1,
section 1.
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Explanation

The Code of Federal Regulations is a codification of the general and permanent
rules published in the Federal Register by the Executive departments and agen-
cies of the Federal Government. The Code is divided into 50 titles which represent
broad areas subject to Federal regulation. Each title is divided into chapters
which usually bear the name of the issuing agency. Each chapter is further sub-
divided into parts covering specific regulatory areas.

Each volume of the Code is revised at least once each calendar year and issued
on a quarterly basis approximately as follows:

Title 1 through Title 16.....ccciiiiiiiiiiiiiiii e enes as of January 1
Title 17 through Title 27 as of April 1
Title 28 through Title 41 ..o as of July 1
Title 42 through Title 50....ccciuiiiiiiiiiiiiii e aens as of October 1

The appropriate revision date is printed on the cover of each volume.
LEGAL STATUS

The contents of the Federal Register are required to be judicially noticed (44
U.S.C. 1507). The Code of Federal Regulations is prima facie evidence of the text
of the original documents (44 U.S.C. 1510).

HOW TO USE THE CODE OF FEDERAL REGULATIONS

The Code of Federal Regulations is kept up to date by the individual issues
of the Federal Register. These two publications must be used together to deter-
mine the latest version of any given rule.

To determine whether a Code volume has been amended since its revision date
(in this case, January 1, 2003), consult the ‘“‘List of CFR Sections Affected (LLSA),”
which is issued monthly, and the ‘“‘Cumulative List of Parts Affected,”” which
appears in the Reader Aids section of the daily Federal Register. These two lists
will identify the Federal Register page number of the latest amendment of any
given rule.

EFFECTIVE AND EXPIRATION DATES

Each volume of the Code contains amendments published in the Federal Reg-
ister since the last revision of that volume of the Code. Source citations for
the regulations are referred to by volume number and page number of the Federal
Register and date of publication. Publication dates and effective dates are usu-
ally not the same and care must be exercised by the user in determining the
actual effective date. In instances where the effective date is beyond the cut-
off date for the Code a note has been inserted to reflect the future effective
date. In those instances where a regulation published in the Federal Register
states a date certain for expiration, an appropriate note will be inserted following
the text.

OMB CONTROL NUMBERS
The Paperwork Reduction Act of 1980 (Pub. L. 96-511) requires Federal agencies
to display an OMB control number with their information collection request.
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Many agencies have begun publishing numerous OMB control numbers as amend-
ments to existing regulations in the CFR. These OMB numbers are placed as
close as possible to the applicable recordkeeping or reporting requirements.

OBSOLETE PROVISIONS

Provisions that become obsolete before the revision date stated on the cover
of each volume are not carried. Code users may find the text of provisions in
effect on a given date in the past by using the appropriate numerical list of
sections affected. For the period before January 1, 2001, consult either the List
of CFR Sections Affected, 1949-1963, 1964-1972, 1973-1985, or 1986-2000, published
in 11 separate volumes. For the period beginning January 1, 2001, a ‘‘List of CFR
Sections Affected” is published at the end of each CFR volume.

INCORPORATION BY REFERENCE

What is incorporation by reference? Incorporation by reference was established
by statute and allows Federal agencies to meet the requirement to publish regu-
lations in the Federal Register by referring to materials already published else-
where. For an incorporation to be valid, the Director of the Federal Register
must approve it. The legal effect of incorporation by reference is that the mate-
rial is treated as if it were published in full in the Federal Register (b U.S.C.
562(a)). This material, like any other properly issued regulation, has the force
of law.

What is a proper incorporation by reference? The Director of the Federal Register
will approve an incorporation by reference only when the requirements of 1 CFR
part 51 are met. Some of the elements on which approval is based are:

(a) The incorporation will substantially reduce the volume of material pub-
lished in the Federal Register.

(b) The matter incorporated is in fact available to the extent necessary to
afford fairness and uniformity in the administrative process.

(¢c) The incorporating document is drafted and submitted for publication in
accordance with 1 CFR part 51.

Properly approved incorporations by reference in this volume are listed in the
Finding Aids at the end of this volume.

What if the material incorporated by reference cannot be found? If you have any
problem locating or obtaining a copy of material listed in the Finding Aids of
this volume as an approved incorporation by reference, please contact the agency
that issued the regulation containing that incorporation. If, after contacting the
agency, you find the material is not available, please notify the Director of the
Federal Register, National Archives and Records Administration, Washington DC
20408, or call (202) 741-6010.

CFR INDEXES AND TABULAR GUIDES

A subject index to the Code of Federal Regulations is contained in a separate
volume, revised annually as of January 1, entitled CFR INDEX AND FINDING AIDS.
This volume contains the Parallel Table of Statutory Authorities and Agency
Rules (Table I). A list of CFR titles, chapters, and parts and an alphabetical
list of agencies publishing in the CFR are also included in this volume.

An index to the text of ‘““Title 3—The President’ is carried within that volume.

The Federal Register Index is issued monthly in cumulative form. This index
is based on a consolidation of the ‘“‘Contents’ entries in the daily Federal Reg-
ister.

A List of CFR Sections Affected (ILLSA) is published monthly, keyed to the
revision dates of the 50 CFR titles.
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REPUBLICATION OF MATERIAL

There are no restrictions on the republication of material appearing in the
Code of Federal Regulations.

INQUIRIES

For a legal interpretation or explanation of any regulation in this volume,
contact the issuing agency. The issuing agency’s name appears at the top of
odd-numbered pages.

For inquiries concerning CFR reference assistance, call 202-741-6000 or write
to the Director, Office of the Federal Register, National Archives and Records
Administration, Washington, DC 20408 or e-mail info@fedreg.nara.gov.

SALES

The Government Printing Office (GPO) processes all sales and distribution of
the CFR. For payment by credit card, call toll free, 866-512-1800 or DC area, 202—
512-1800, M-F, 8 a.m. to 4 p.m. e.s.t. or fax your order to 202-512-2250, 24 hours
a day. For payment by check, write to the Superintendent of Documents, Attn:
New Orders, P.O. Box 371954, Pittsburgh, PA 15250-7954. For GPO Customer Serv-
ice call 202-512-1803.

ELECTRONIC SERVICES

The full text of the Code of Federal Regulations, The United States Govern-
ment Manual, the Federal Register, Public Laws, Public Papers, Weekly Compila-
tion of Presidential Documents and the Privacy Act Compilation are available
in electronic format at www.access.gpo.gov/nara (‘‘GPO Access’’). For more infor-
mation, contact Electronic Information Dissemination Services, U.S. Govern-
ment Printing Office. Phone 202-512-1530, or 888-293-6498 (toll-free). E-mail,
gpoaccess@gpo.gov.

The Office of the Federal Register also offers a free service on the National
Archives and Records Administration’s (NARA) World Wide Web site for public
law numbers, Federal Register finding aids, and related information. Connect
to NARA’s web site at www.nara.gov/fedreg. The NARA site also contains links
to GPO Access.

RAYMOND A. MOSLEY,
Director,
Office of the Federal Register.
January 1, 2003.
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THIS TITLE

Title 10—ENERGY is composed of four volumes. The parts in these volumes are
arranged in the following order: parts 1-50, 51-199, 200-499 and part 500-end. The
first and second volumes containing parts 1-199 are comprised of chapter I— Nu-
clear Regulatory Commission. The third and fourth volumes containing part 200-
end are comprised of chapters II, III and X—Department of Energy, and chapter
XVII—Defense Nuclear Facilities Safety Board. The contents of these volumes
represent all current regulations codified under this title of the CFR as of Janu-
ary 1, 2003.
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PART 1—STATEMENT OF ORGANI-
ZATION AND GENERAL INFOR-
MATION

Subpart A—Introduction

Sec.

1.1 Creation and authority.

1.3 Sources of additional information.

1.5 Location of principal offices and Re-
gional Offices.

Subpart B—Headquarters
1.11 The Commission.

INSPECTOR GENERAL
1.12 Office of the Inspector General.

PANELS, BOARDS, AND COMMITTEES

1.13 Advisory Committee on Reactor Safe-
guards.

1.15 Atomic Safety and Licensing Board
Panel.

1.18 Advisory Committee on Nuclear Waste.

1.19 Other committees, boards, and panels.

COMMISSION STAFF

1.23 Office of the General Counsel.
1.24 Office of Commission Appellate Adju-
dication.
1.25 Office of the Secretary of the Commis-
sion.
[Reserved]
Office of Congressional Affairs.
Office of Public Affairs.
Office of International Programs.

1.26
1.27
1.28
1.29

CHIEF FINANCIAL OFFICER
1.31 Office of the Chief Financial Officer.

EXECUTIVE DIRECTOR FOR OPERATIONS

1.32 Office of the Executive Director for Op-
erations.

STAFF OFFICES

Office of Enforcement.

Office of Administration.

Office of the Chief Information Officer.

Office of Investigations.

Office of Small Business and Civil
Rights.

[Reserved]

Office of Human Resources.

[Reserved]

Office of State Programs.

PROGRAM OFFICES

1.42 Office of Nuclear Material Safety and
Safeguards.

1.43 Office of Nuclear Reactor Regulation.

1.45 Office of Nuclear Regulatory Research.

1.47 NRC Regional Offices.

Subpart C—NRC Seal and Flag

1.51
1.563
1.55

Description and custody of NRC seal.
Use of NRC seal or replicas.
Establishment of official NRC flag.
1.57 Use of NRC flag.

1.59 Report of violations.

AUTHORITY: Sec. 23, 161, 68 Stat. 925, 948, as
amended (42 U.S.C. 2033, 2201); sec. 29, Pub. L.
85-256, 71 Stat. 579, Pub. L. 95-209, 91 Stat.
1483 (42 U.S.C. 2039); sec. 191, Pub. L. 87-615, 76
Stat. 409 (42 U.S.C. 2241); secs. 201, 203, 204,
205, 209, 88 Stat. 1242, 1244, 1245, 1246, 1248, as
amended (42 U.S.C. 5841, 5843, 5844, 5845, 5849);
5 U.S.C. 552, 553; Reorganization Plan No. 1 of
1980, 45 FR 40561, June 16, 1980.

SOURCE: 52 FR 31602, Aug. 21, 1987, unless
otherwise noted.

Subpart A—Introduction

§1.1 Creation and authority.

(a) The Nuclear Regulatory Commis-
sion was established by the Energy Re-
organization Act of 1974, as amended,
Pub. L. 93-438, 88 Stat. 1233 (42 U.S.C.
5801 et seq.). This Act abolished the
Atomic Energy Commission and, by
section 201, transferred to the Nuclear
Regulatory Commission all the licens-
ing and related regulatory functions
assigned to the Atomic Energy Com-
mission by the Atomic Energy Act of
1954, as amended, Pub. L. 83-703, 68
Stat. 919 (42 U.S.C. 2011 et seq.). These
functions included those of the Atomic
Safety and Licensing Board Panel. The
Energy Reorganization Act became ef-
fective January 19, 1975 (E.O. 11834).

(b) As used in this part:

Commission means the five members
of the Nuclear Regulatory Commission
or a quorum thereof sitting as a body,
as provided by section 201 of the En-
ergy Reorganization Act of 1974, as
amended.

NRC means the Nuclear Regulatory
Commission, the agency established by
title II of the Energy Reorganization
Act of 1974, as amended, comprising the
members of the Commission and all of-
fices, employees, and representatives
authorized to act in any case or mat-
ter.

[62 FR 31602, Aug. 21, 1987, as amended at 56
FR 29407, June 27, 1991]



§1.3

§1.3 Sources of additional informa-

tion.

(a) A statement of the NRC’s organi-
zation, policies, procedures, assign-
ments of responsibility, and delega-
tions of authority is in the Nuclear
Regulatory Commission Management
Directives System and other NRC
issuances, including local directives
issued by Regional Offices. Letters and
memoranda containing directives, dele-
gations of authority and the like are
also issued from time to time and may
not yet be incorporated into the Man-
agement Directives System, parts of
which are revised as necessary. Copies
of the Management Directives System
and other delegations of authority are
available for public inspection and
copying for a fee at the NRC Public
Document Room, One White Flint
North, 11555 Rockville Pike (first
floor), Rockville, Maryland 20852-2738,
and at each of NRC’s Regional Offices.
Information may also be obtained from
the Office of Public Affairs or from
Public Affairs Officers at the Regional
Offices. In addition, NRC Functional
Organization Charts, NUREG-0325, con-
tains detailed descriptions of the func-
tional responsibilities of NRC’s offices.
It is revised annually and is available
for public inspection at the NRC Web
site, http:/www.nrc.gov, and/or at the
NRC Public Document Room, or for
purchase from the Superintendent of
Documents, US Government Printing
Office, P.O. Box 37082, Washington, DC
20013-7082; and from the National Tech-
nical Information Service, Springfield,
VA 22161.

(b) Commission meetings are open to
the public, as provided by the Govern-
ment in the Sunshine Act, unless they
fall within an exemption to the Act’s
openness requirement and the Commis-
sion also has determined that the pub-
lic interest requires that those par-
ticular meetings be closed. Information
concerning Commission meetings may
be obtained from the Office of the Sec-
retary.

(¢) Information regarding the avail-
ability of NRC records under the Free-
dom of Information Act and the Pri-
vacy Act of 1974 may be obtained from
the Information Management Division,
Office of the Chief Information Officer.
NRC’s regulations are published in the

10 CFR Ch. | (1-1-03 Edition)

FEDERAL REGISTER and codified in title
10, chapter I, of the Code of Federal
Regulations. They are also published in
looseleaf form as ‘“‘NRC Rules and Reg-
ulations,” and available on a subscrip-
tion basis from the Superintendent of
Documents, U.S. Government Printing
Office, P.O. Box 37082, Washington, DC
20013-7082. Final opinions made in the
adjudication of cases are published in
“Nuclear Regulatory Commission
Issuances,” and available on a sub-
scription basis from the National Tech-
nical Information Service, 5285 Port
Royal Road, Springfield, VA 22161.

[62 FR 31602, Aug. 21, 1987, as amended at 53
FR 43419, Oct. 27, 1988; 53 FR 52993, Dec. 30,
1988; 54 FR 53313, Dec. 28, 1989; 57 FR 1639,
Jan. 15, 1992; 63 FR 15740, Apr. 1, 1998; 64 FR
48947, Sept. 9, 1999; 67 FR 67097, Nov. 4, 2002]

§1.5 Location of principal offices and
Regional Offices.

(a) The principal NRC offices are lo-
cated in the Washington, DC, area. Fa-
cilities for the service of process and
papers are maintained in the State of
Maryland at 11555 Rockville Pike,
Rockville, Maryland 20852-2738. The
agency’s official mailing address is
U.S. Nuclear Regulatory Commission,
Washington, DC 20555-0001. The loca-
tions of NRC offices in the Washington,
DC, area are as follows:

(1) One White Flint North Building,
11555 Rockville Pike, Rockville, Mary-
land 20852-2738.

(2) Two White Flint North Building,
11545 Rockville Pike, Rockville, Mary-
land 20852-2738.

(b) The addresses of the NRC Re-
gional Offices are as follows:

(1) Region 1, USNRC, 475 Allendale
Road, King of Prussia, PA 19406-1415.

(2) Region II, USNRC, Sam Nunn At-
lanta Federal Center, 61 Forsyth
Street, SW., Suite 23T85, Atlanta, GA
30303-3415.

3) Region II1, USNRC, 801
Warrenville Road, Lisle, IL 60532-4351.

(4) Region IV, USNRC, 611 Ryan
Plaza Drive, Suite 400, Arlington, TX
76011-8064.

[67 FR 67097, Nov. 4, 2002; 67 FR 70835, Nov. 27,
2002, as amended at 67 FR 77652, Dec. 19, 2002]



Nuclear Regulatory Commission

Subpart B—Headquarters

§1.11 The Commission.

(a) The Nuclear Regulatory Commis-
sion, composed of five members, one of
whom is designated by the President as
Chairman, is established pursuant to
section 201 of the Energy Reorganiza-
tion Act of 1974, as amended. The
Chairman is the principal executive of-
ficer of the Commission, and is respon-
sible for the executive and administra-
tive functions with respect to appoint-
ment and supervision of personnel, ex-
cept as otherwise provided by the En-
ergy Reorganization Act of 1974, as
amended, and Reorganizaton Plan No. 1
of 1980 (45 FR 40561); distribution of
business; use and expenditures of funds
(except that the function of revising
budget estimates and purposes is re-
served to the Commission); and ap-
pointment, subject to approval of the
Commission, of heads of major admin-
istrative units under the Commission.
The Chairman is the official spokes-
man, as mandated by the Reorganiza-
tion Plan No. 1 of 1980. The Chairman
has ultimate authority for all NRC
functions pertaining to an emergency
involving an NRC Licensee. The Chair-
man’s actions are governed by the gen-
eral policies of the Commission.

(b) The Commission is responsible for
licensing and regulating nuclear facili-
ties and materials and for conducting
research in support of the licensing and
regulatory process, as mandated by the
Atomic Energy Act of 1954, as amend-
ed; the Energy Reorganization Act of
1974, as amended; and the Nuclear Non-
proliferation Act of 1978; and in accord-
ance with the National Environmental
Policy Act of 1969, as amended, and
other applicable statutes. These re-
sponsibilities include protecting public
health and safety, protecting the envi-
ronment, protecting and safeguarding
nuclear materials and nuclear power
plants in the interest of national secu-
rity, and assuring conformity with
antitrust laws. Agency functions are
performed through standards setting
and rulemaking; technical reviews and
studies; conduct of public hearings;
issuance of authorizations, permits,
and licenses; inspection, investigation,
and enforcement; evaluation of oper-
ating experience; and confirmatory re-

§1.12

search. The Commission is composed of
five members, appointed by the Presi-
dent and confirmed by the Senate.

(c) The following staff units and offi-
cials report directly to the Commis-
sion: Atomic Safety and Licensing
Board Panel, Office of the General
Counsel, Office of the Secretary, Office
of Commission Appellate Adjudication,
Office of International Programs, and
other committees and boards that are
authorized or established specifically
by the Act. The Advisory Committee
on Reactor Safeguards and the Advi-
sory Committee on Nuclear Waste also
report directly to the Commission.

(d) The Offices of Congressional Af-
fairs and Public Affairs report directly
to the Chairman.

[62 FR 31602, Aug. 21, 1987, as amended at 57
FR 1639, Jan. 15, 1992; 59 FR 63882, Dec. 12,
1994]

INSPECTOR GENERAL

§1.12 Office of the Inspector General.

The Office of the Inspector General—

(a) Develops policies and standards
that govern NRC’s financial and man-
agement audit program;

(b) Plans, directs, and executes the
long-range, comprehensive audit pro-
gram;

(c) Conducts and reports on inves-
tigations and inquiries, as necessary,
to ascertain and verify the facts with
regard to the integrity of all NRC pro-
grams and operations;

(d) Investigates possible irregular-
ities or alleged misconduct of NRC em-
ployees and contractors;

(e) Refers suspected or alleged crimi-
nal violations concerning NRC employ-
ees or contractors to the Department
of Justice;

(f) Reviews existing and proposed leg-
islation and regulations for their im-
pact on economy and efficiency in the
administration of NRC’s programs and
operations;

(g) Keeps the Commission and the
Congress fully and currently informed,
by means of semiannual and other re-
ports, about fraud, abuse, and other se-
rious deficiencies in NRC’s programs
and operations; and

(h) Maintains liaison with audit and
inspector general organizations and



§1.13

other law enforcement agencies in re-
gard to all matters relating to the pro-
motion of economy and efficiency and
the detection of fraud and abuse in pro-
grams and operations.

[64 FR 53313, Dec. 28, 1989]
PANELS, BOARDS, AND COMMITTEES

§1.13 Advisory Committee on Reactor
Safeguards.

The Advisory Committee on Reactor
Safeguards (ACRS) was established by
section 29 of the Atomic Energy Act of
1954, as amended. Consisting of a max-
imum of 15 members, it reviews and re-
ports on safety studies and applica-
tions for construction permits and fa-
cility operating licenses; advises the
Commission with regard to hazards of
proposed or existing reactor facilities
and the adequacy of proposed reactor
safety standards; upon request of the
Department of Energy (DOE), reviews
and advises with regard to the hazards
of DOE nuclear activities and facili-
ties; reviews any generic issues or
other matters referred to it by the
Commission for advice. The Com-
mittee, on its own initiative, may con-
duct reviews of specific generic mat-
ters or nuclear facility safety-related
items. The ACRS conducts studies of
reactor safety research and submits re-
ports thereon to the U.S. Congress and
the NRC as appropriate.

§1.15 Atomic Safety and Licensing
Board Panel.

The Atomic Safety and Licensing
Board Panel, established pursuant to
section 191 of the Atomic Energy Act of
1954, as amended, conducts hearings for
the Commission and such other regu-
latory functions as the Commission au-
thorizes. The Panel is comprised of any
number of Administrative Judges (full-
time and part-time), who may be law-
yers, physicists, engineers, and envi-
ronmental scientists; and Administra-
tive Law Judges, who hear antitrust,
civil penalty, and other cases and serve
as Atomic Safety and Licensing Board
Chairmen. The Chief Administrative
Judge develops and applies procedures
governing the activities of Boards, Ad-
ministrative Judges, and Administra-
tive Law Judges and makes appro-
priate recommendations to the Com-
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mission concerning the rules governing
the conduct of hearings. The Panel
conducts all licensing and other hear-
ings as directed by the Commission pri-
marily through individual Atomic
Safety and Licensing Boards composed
of one or three Administrative Judges.
Those boards are appointed by either
the Commission or the Chief Adminis-
trative Judge.

§1.18 Advisory Committee on Nuclear
Waste.

The Advisory Committee on Nuclear
Waste (ACNW) provides advice to the
Commission on all aspects of nuclear
waste management, as appropriate,
within the purview of NRC’s regulatory
responsibilities. The primary emphasis
of the ACNW is disposal but will also
include other aspects of nuclear waste
management such as handling, proc-
essing, transportation, storage, and
safeguarding of nuclear wastes includ-
ing spent fuel, nuclear wastes mixed
with other hazardous substances, and
uranium mill tailings. In performing
its work, the committee examines and
reports on specific areas of concern re-
ferred to it by the Commission or des-
ignated representatives of the Commis-
sion, and undertakes studies and ac-
tivities on its own initiative as appro-
priate to carry out its responsibilities.
The committee interacts with rep-
resentatives of NRC, other Federal
agencies, state and local governments,
Indian Tribes, and private organiza-
tions, as appropriate, to fulfill its re-
sponsibilities.

[54 FR 53314, Dec. 28, 1989]

§1.19 Other committees, boards, and
panels.

Under section 161a. of the Atomic En-
ergy Act of 1954, as amended, the Com-
mission may establish advisory bodies
to make recommendations to it. Cur-
rently, four committees are in exist-
ence.

(a) The Advisory Committee on Med-
ical Uses of Isotopes (ACMUI) was es-
tablished by the Atomic Energy Com-
mission in July 1958. The ACMUI, com-
posed of physicians and scientists, con-
siders medical questions referred to it
by the NRC staff and renders expert
opinions regarding medical uses of
radioisotopes. The ACMUI also advises
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the NRC staff, as requested, on matters
of policy regarding licensing of medical
uses of radioisotopes.

(b) The Advisory Committee for the
Decontamination of Three Mile Island,
Unit 2, was established by the NRC in
October 1980. Its purpose is to obtain
input and views from the residents of
the Three Mile Island area and afford
Pennsylvania government officials an
opportunity to participate in the Com-
mission’s decisional process regarding
cleanup for Three Mile Island, Unit 2.

(c) The Nuclear Safety Research Re-
view Committee (NSRRC) was estab-
lished by the NRC in February 1988 for
the purpose of reporting to the Com-
mission through the Director of the Of-
fice of Nuclear Regulatory Research on
important management matters in the
direction of the Commission’s nuclear
safety research program. The com-
mittee activities cover all aspects of
nuclear safety research including, but
not limited to, accident management,
plant aging, human factors and system
reliability, earth science, waste dis-
posal and seismic and structural engi-
neering. In performing its activities,
the committee evaluates and reports
on the conformance of the nuclear safe-
ty research program to the NRC philos-
ophy of nuclear regulatory research.
The committee conducts specialized
studies when requested by the Commis-
sion or Director of the Office of Nu-
clear Regulatory Research. The com-
mittee interacts with the Office of Re-
search management staff and selected
contractors in private industry, at na-
tional laboratories and universities.

(d) The Licensing Support System
Advisory Review Panel (LSSARP) was
established by the Commission on Oc-
tober 3, 1989, pursuant to 10 CFR
2.1011(e) of the Commission’s regula-
tions. The LSSARP provides advice to
the Commission on the design, develop-
ment, and operation of the Licensing
Support System (LSS), an electronic
information management system for
use in the Commission’s high-level ra-
dioactive waste (HLW) licensing pro-
ceeding. Membership consists of those
interests that will be affected by the
use of the LSS, and selected Federal
agencies with expertise in large-scale
electronic information systems. The
individual representatives of these in-

§1.23

terests and agencies possess expertise
in management information science
and in managing records of the Com-
mission’s licensing process for the
HLW repository.

[62 FR 31602, Aug. 21, 1987, as amended at 54
FR 53314, Dec. 28, 1989]

COMMISSION STAFF

§1.23 Office of the General Counsel.

The Office of the General Counsel, es-
tablished pursuant to section 25 of the
Atomic Energy Act of 1954, as amend-
ed—

(a) Directs matters of law and legal
policy, providing opinions, advice, and
assistance to the agency with respect
to all of its activities;

(b) Reviews and prepares appropriate
draft Commission decisions on public
petitions seeking direct Commission
action and rulemaking proceedings in-
volving hearings, monitors cases pend-
ing before presiding officers and re-
views draft Commission decisions on
Atomic Safety and Licensing Board de-
cisions and rulings;

(c) Provides interpretation of laws,
regulations, and other sources of au-
thority;

(d) Reviews the legal form and con-
tent of proposed official actions;

(e) As requested, provides the agency
with legal advice and opinions on ac-
quisition matters, including agency
procurement contracts; placement of
work at Department of Energy na-
tional laboratories; interagency agree-
ments to acquire supplies and services;
and grants and cooperative agree-
ments. Prepares or concurs in all other
interagency agreements, delegations of
authority, regulations; orders; licenses;
and other legal documents and pre-
pares legal interpretations thereof;

(f) Reviews and directs intellectual
property (patent) work;

(g2) Represents and protects the inter-
ests of the NRC in legal matters and in
court proceedings, and in relation to
other government agencies, adminis-
trative bodies, committees of Congress,
foreign governments, and members of
the public; and
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(h) Represents the NRC staff as a
party in NRC administrative hearings.

[62 FR 31602, Aug. 21, 1987, as amended at 56
FR 29407, June 27, 1991; 656 FR 59272, Oct. 4,
2000]

§1.24 Office of Commission Appellate
Adjudication.

The Office of Commission Appellate
Adjudication—

(a) Monitors cases pending before
presiding officers;

(b) Provides the Commission with an
analysis of any adjudicatory matter re-
quiring a Commission decision (e.g.,
petitions for review, certified ques-
tions, stay requests) including avail-
able options;

(c) Drafts any necessary decisions
pursuant to the Commission’s guidance
after presentation of options; and

(d) Comnsults with the Office of the
General Counsel in identifying the op-
tions to be presented to the Commis-
sion and in drafting the final decision
to be presented to the Commission.

[56 FR 29407, June 27, 1991]

§1.25 Office of the Secretary of the
Commission.

The Office of the Secretary of the
Commission—

(a) Provides general management
services to support the Commission
and to implement Commission deci-
sions; and advises and assists the Com-
mission and staff on the planning,
scheduling, and conduct of Commission
business including preparation of inter-
nal procedures;

(b) Prepares the Commission’s meet-
ing agenda;

(c) Manages the Commission Staff
Paper and COMSECY systems;

(d) Receives, processes, and controls
Commission mail, communications,
and correspondence;

(e) Maintains the Commission’s offi-
cial records and acts as Freedom of In-
formation administrative coordinator
for Commission records;

(f) Codifies Commission decisions in
memoranda directing staff action and
monitors compliance;

(g) Receives, processes, and controls
motions and pleadings filed with the
Commission; issues and serves adju-
dicatory orders on behalf of the Com-
mission; receives and distributes public
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comments in rulemaking proceedings,
issues proposed and final rules on be-
half of the Commission; maintains the
official adjudicatory and rulemaking
dockets of the Commission; and exer-
cises responsibilities delegated to the
Secretary in 10 CFR 2.702 and 2.772;

(h) Administers the NRC Historical
Program;

(i) Integrates office automation ini-
tiatives into the Commission’s admin-
istrative system;

(j) Functions as the NRC Federal Ad-
visory Committee Management Officer;
and

(k) Provides guidance and direction
on the use of the NRC seal and flag.

[62 FR 31602, Aug. 21, 1987, as amended at 63
FR 15741, Apr. 1, 1998]

§1.26 [Reserved]

§1.27 Office of Congressional Affairs.

The Office of Congressional Affairs—

(a) Advises the Chairman, the Com-
mission, and NRC staff on all NRC rela-
tions with Congress and the views of
Congress toward NRC policies, plans
and activities;

(b) Maintains liaison with Congres-
sional committees and members of
Congress on matters of interest to
NRC;

(c) Serves as primary contact point
for all NRC communications with Con-
gress;

(d) Coordinates NRC internal activi-
ties with Congress;

(e) Plans, develops, and manages
NRC’s legislative programs; and

(f) Monitors legislative proposals,
bills, and hearings.

[67 FR 1639, Jan. 15, 1992]

§1.28 Office of Public Affairs.

The Office of Public Affairs—

(a) Develops policies, programs, and
procedures for the Chairman’s approval
for informing the public of NRC activi-
ties;

(b) Prepares, clears, and disseminates
information to the public and the news
media concerning NRC policies, pro-
grams, and activities;

(c) Keeps NRC management informed
on media coverage of activities of in-
terest to the agency;
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(d) Plans, directs, and coordinates
the activities of public information
staffs located at Regional Offices;

(e) Conducts a cooperative program
with schools; and

(f) Carries out assigned activities in
the area of consumer affairs.

[67 FR 1639, Jan. 15, 1992]

§1.29 Office of International Pro-
grams.

The Office of International Pro-

grams—

(a) Advises the Chairman, the Com-

mission, and NRC staff on inter-

national issues;
(b) Recommends policies concerning

nuclear exports and imports, inter-
national safeguards, international
physical security, nonproliferation

matters, and international cooperation
and assistance in nuclear safety and ra-
diation protection;

(c) Plans, develops, and manages
international nuclear safety informa-
tion exchange programs and coordi-
nates international research agree-
ments;

(d) Obtains, evaluates, and uses perti-
nent information from other NRC and
U.S. Government offices in processing
nuclear export and import license ap-
plications;

(e) Establishes and maintains work-
ing relationships with individual coun-
tries and international nuclear organi-
zations, as well as other involved U.S.
Government agencies; and

(f) Assures that all international ac-
tivities carried out by the Commission
and staff are well coordinated inter-
nally and Government-wide and are
consistent with NRC and U.S. policies.

[67 FR 1639, Jan. 15, 1992]
CHIEF FINANCIAL OFFICER

§1.31 Office of the Chief Financial Of-
ficer.

The Office of the Chief Financial Of-
ficer—

(a) Oversees all financial manage-
ment activities relating to NRC’s pro-
grams and operations and provides ad-
vice to the Chairman on financial man-
agement matters;

(b) Develops and transmits the NRC’s
budget estimates to the Office of Man-
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agement and Budget (OMB) and Con-
gress;

(c) Establishes financial management
policy including accounting principles
and standards for the agency and pro-
vides policy guidance to senior man-
agers on the budget and all other finan-
cial management activities;

(d) Provides an agencywide manage-
ment control program for financial and
program managers that establishes in-
ternal control processes and provides
for timely corrective actions regarding
material weaknesses that are disclosed
to comply with the Federal Manager’s
Financial Integrity Act of 1982;

(e) Develops and manages an agency-
wide planning, budgeting, and perform-
ance management process;

(f) Develops and maintains an inte-
grated agency accounting and financial
management system, including an ac-
counting system, and financial report-
ing and internal controls;

(g) Directs, manages, and provides
policy guidance and oversight of agen-
cy financial management personnel ac-
tivities and operations;

(h) Prepares and transmits an annual
financial management report to the
Chairman and the Director, Office of
Management and Budget, including an
audited financial statement;

(i) Monitors the financial execution
of NRC’s budget in relation to actual
expenditures, controls the use of NRC
funds to ensure that they are expended
in accordance with applicable laws and
financial management principles, and
prepares and submits to the Chairman
timely cost and performance reports;

(j) Establishes, maintains, and over-
sees the implementation of license fee
polices and regulations; and

(k) Reviews, on a periodic basis, fees
and other charges imposed by NRC for
services provided and makes rec-
ommendations for revising those
charges, as appropriate.

[63 FR 15741, Apr. 1, 1998]
EXECUTIVE DIRECTOR FOR OPERATIONS

§1.32 Office of the Executive Director
for Operations.

(a) The Executive Director for Oper-
ations (EDO) reports for all matters to
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the Chairman, and is subject to the su-
pervision and direction of the Chair-
man as provided in Reorganization
Plan No. 1 of 1980.

(b) The EDO supervises and coordi-
nates policy development and oper-
ational activities in the following line
offices; the Office of Nuclear Reactor
Regulation, the Office of Nuclear Mate-
rial Safety and Safeguards, the Office
of Nuclear Regulatory Research, and
the NRC Regional Offices; and the fol-
lowing staff offices: The Office of En-
forcement, the Office of Administra-
tion, the Office of Investigations, Inci-
dent Response Operations, the Office of
Small Business and Civil Rights, the
Office of Human Resources, the Office
of State Programs, and other organiza-
tional units as shall be assigned by the
Commission. The EDO is also respon-
sible for implementation of the Com-
mission’s policy directives pertaining
to these offices.

(c) The EDO exercises powers and
functions delegated to the EDO under
the Reorganization Plan No. 1 of 1980,
this chapter, or otherwise by the Com-
mission or Chairman, as appropriate.
The EDO has the authority to perform
any function that may be performed by
an office director reporting to the EDO.

[64 FR 53314, Dec. 28, 1989, as amended at 59
FR 63882, Dec. 12, 1994. Redesignated and
amended at 63 FR 15741, Apr. 1, 1998; 67 FR
3585, Jan. 25, 2002]

STAFF OFFICES

§1.33 Office of Enforcement.

The Office of Enforcement—

(a) Develops policies and programs
for enforcement of NRC requirements;

(b) Manages major enforcement ac-
tions; and

(c) Assesses the effectiveness and uni-
formity of Regional enforcement ac-
tions.

[63 FR 15741, Apr. 1, 1998]

§1.34 Office of Administration.

The Office of Administration—

(a) Develops and implements agency-
wide contracting policies and proce-
dures;

(b) Develops policies and procedures
and manages the operation and mainte-
nance of NRC offices, facilities, and
equipment;
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(c) Plans, develops, establishes, and
administers policies, standards, and
procedures for the overall NRC secu-
rity program; and

(d) Develops and implements policies
and procedures for the review and pub-
lication of NRC rulemakings, and en-
sures compliance with the Regulatory
Flexibility Act and the Small Business
Regulatory Enforcement Fairness Act,
manages the NRC management direc-
tives program, and provides trans-
lations services.

[63 FR 15741, Apr. 1, 1998]

§1.35 Office of the Chief Information
Officer.

The Office of the Chief Information
Officer—

(a) Plans, directs, and oversees the
NRC’s information resources, including
technology infrastructure and delivery
of information management services,
to meet the mission and goals of the
agency;

(b) Provides principal advice to the
Chairman to ensure that information
technology (IT) is acquired and infor-
mation resources across the agency are
managed in a manner consistent with
Federal information resources manage-
ment (IRM) laws and regulations;

(c) Assists senior management in rec-
ognizing where information technology
can add value while improving NRC op-
erations and service delivery;

(d) Directs the implementation of a
sound and integrated IT architecture
to achieve NRC’s strategic and IRM
goals;

(e) Monitors and evaluates the per-
formance of information technology
and information management pro-
grams based on applicable performance
measures and assesses the adequacy of
IRM skills of the agency;

(f) Provides guidance and oversight
for the selection, control and evalua-
tion of information technology invest-
ments; and

(g) Provides oversight and quality as-
surance for the design and operation of
the Licensing Support System (LSS)
services and for the completeness and
integrity of the LSS database, ensures
that the LSS meets the requirements
of 10 CFR part 2, subpart J, concerning
the use of the LSS in the Commission’s
high-level waste licensing proceedings,



Nuclear Regulatory Commission

and provides technical oversight of
DOE in the design, development, and
operation of the LLSS.

[63 FR 15741, Apr. 1, 1998. Redesignated at 67
FR 67097, Nov. 4, 2002]

§1.36 Office of Investigations.

The Office of Investigations (OI)—

(a) Conducts investigations of licens-
ees, applicants, their contractors or
vendors, including the investigation of
all allegations of wrongdoing by other
than NRC employees and contractors;

(b) Maintains current awareness of
inquiries and inspections by other NRC
offices to identify the need for formal
investigations;

(c) Makes appropriate referrals to the
Department of Justice;

(d) Maintains liaison with other
agencies and organizations to ensure
the timely exchange of information of
mutual interest; and

(e) Issues subpoenas where necessary
or appropriate for the conduct of inves-
tigations.

[564 FR 53315, Dec. 28, 1989]

§1.37 Office of Small Business and
Civil Rights.

The Office of Small Business and
Civil Rights—

(a) Develops and implements an ef-
fective small and disadvantaged busi-
ness program in accordance with the
Small Business Act, as amended, and
plans and implements NRC policies and
programs relating to equal employ-
ment oppportunity and civil rights
matters as required by the Equal Em-
ployment Opportunity Commission
(EEOC) and the Office of Personnel
Management (OPM);

(b) Ensures that appropriate consid-
eration is given to Labor Surplus Area
firms and Women Business Enterprises,
and conducts an outreach program
aimed at contractors desiring to do
business with NRC;

(c) Maintains liaison with other Gov-
ernment agencies and trade associa-
tions;

(d) Coordinates efforts with the Di-
rector, Division of Contracts, and Di-
rectors of other affected offices;

(e) Develops and recommends for ap-
proval by the Executive Director for
Operations, NRC policy providing for
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equal employment opportunity in all
aspects of Federal personnel practice;

(f) Develops, monitors, and evaluates
the agency’s equal employment oppor-
tunity efforts and affirmative action
programs to ensure compliance with
NRC policy;

(g) Serves as the principal contact
with local and national public and pri-
vate organizations to facilitate the
NRC equal opportunity program; and

(h) Coordinates all efforts pertaining
to small and disadvantaged business
utilization and equal employment op-
portunity with Office Directors and Re-
gional Administrators.

[62 FR 31602, Aug. 21, 1987, as amended at 59
FR 63882, Dec. 12, 1994]

§1.38 [Reserved]

§1.39 Office of Human Resources.

The Office of Human Resources—

(a) Plans and implements NRC poli-
cies, programs, and services to provide
for the effective organization, utiliza-
tion, and development of the agency’s
human resources;

(b) Provides labor relations and per-
sonnel policy guidance and supporting
services to NRC managers and employ-
ees;

(c) Provides training, benefits admin-
istration, and counseling services for
NRC employees;

(d) Collects, analyzes, and provides
data on the characteristics, allocation,
utilization, and retention of NRC’s
workforce;

(e) Provides staffing advice and serv-
ices to NRC managers and employees;
and

(f) Provides executive resources man-
agement and organizational and mana-
gerial development services to the
NRC.

[62 FR 31602, Aug. 21, 1987, as amended at 63
FR 15742, Apr. 1, 1998]

§1.40 [Reserved]

§1.41 Office of State Programs.

The Office of State Programs—

(a) Plans and directs NRC’s program
of cooperation and liaison with States,
local governments, interstate and In-
dian Tribe organizations; and coordi-
nates liaison with other Federal Agen-
cies;
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(b) Participates in formulation of
policies involving NRC/State coopera-
tion and liaison;

(c) Develops and directs administra-
tive and contractual programs for co-
ordinating and integrating Federal and
State regulatory activities;

(d) Maintains liaison between NRC
and State, interstate, regional, Indian
Tribe, and quasi-governmental organi-
zations on regulatory matters;

(e) Promotes NRC visibility and per-
forms general liaison with other Fed-
eral Agencies, and keeps NRC manage-
ment informed of significant develop-
ments at other Federal Agencies which
affect the NRC;

(f) Monitors nuclear-related State
legislative activities;

(g) Directs regulatory activities of
State Liaison and State Agreement Of-
ficers located in Regional Offices;

(h) Participates in policy matters on
State Public Utility Commissions
(PUCs);

(i) Administers the State Agreements
program in a partnership arrangement
with the States;

(j) Develops staff policy and proce-
dures and implementation of the State
Agreements program under the provi-
sions of section 274b of the Atomic En-
ergy Act, as amended;

(k) Provides oversight of program of
periodic routine reviews of Agreement
State programs to determine their ade-
quacy and compatibility as required by
section 274j of the Act and other peri-
odic reviews that may be performed to
maintain a current level of knowledge
of the status of the Agreement State
programs;

(1) Provides training to the States as
provided by section 274i of the Act and
also to NRC staff and staff of the U.S.
Navy and U.S. Air Force;

(m) Provides technical assistance to
Agreement States;

(n) Maintains an exchange of infor-
mation with the States;

(o) Conducts negotiations with
States expressing an interest in seek-
ing a section 274b Agreement;

(p) Supports, consistent with Com-
mission directives, State efforts to im-
prove regulatory control for radiation
safety over radioactive materials not
covered by the Act; and
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(q) Serves as the NRC liaison to the
Conference of Radiation Control Pro-
gram Directors, Inc. (CRCPD) and co-
ordinates NRC technical support of
CRCPD committees.

[67 FR 1639, Jan. 15, 1992, as amended at 59
FR 5519, Feb. 7, 1994]

PROGRAM OFFICES

§1.42 Office of Nuclear Material Safety
and Safeguards.

(a) The Office of Nuclear Material
Safety and Safeguards is responsible
for protecting the public health and
safety, the common defense and secu-
rity, and the environment by licensing,
inspection, and environmental impact
assessment for all nuclear facilities
and activities, and for the import and
export of special nuclear material.

(b) The Office responsibilities
clude—

(1) Development and promulgation of
regulations;

(2) Development and implementation
of NRC policy for the regulation of ac-
tivities involving safety, quality, ap-
proval, and inspection of the use and
handling of nuclear and other radio-
active materials, such as uranium ac-
tivities;

(3) Fuel fabrication and fuel develop-
ment;

(4) Medical, industrial, academic, and
commercial uses of radioactive iso-
topes;

(b) Safeguards activities;

(6) Transportation of nuclear mate-
rials, including certification of trans-
port containers;

(7) Out-of-reactor spent fuel storage;

(8) Safe management and disposal of
low-level and high-level radioactive
wastes;

(9) Planning and direction of program
for financial assurance of NMSS licens-
ees; and

(10) Management of the decommis-
sioning of facilities and sites when
their licensed functions are over.

in-

(c) Safeguards responsibilities in-
clude—
(1) Development of overall agency
policy;

(2) Monitoring and assessment of the
threat environment, including liaison
with intelligence agencies, as appro-
priate; and



Nuclear Regulatory Commission

(3) Those licensing and review activi-
ties appropriate to deter and protect
against threats of radiological sabo-
tage and threats of theft or diversion of
special nuclear material at fuel facili-
ties and during transport.

(d) The Office identifies and takes ac-
tion to control safety and safeguards
issues for activities under its responsi-
bility, including consulting and coordi-
nating with international, Federal,
State, and local agencies, as appro-
priate.

[62 FR 31602, Aug. 21, 1987. Redesignated at 57
FR 1639, Jan. 15, 1992, as amended at 63 FR
69544, Dec. 17, 1998]

§1.43 Office of Nuclear Reactor Regu-
lation.

The Office of Nuclear Reactor Regu-
lation—

(a) Develops, promulgates and imple-
ments regulations and develops and im-
plements policies, programs, and proce-
dures for all aspects of licensing, in-
spection, and safeguarding of—

(1) Manufacturing, production, and
utilization facilities, except for those
concerning fuel reprocessing plants and
isotopic enrichment plants;

(2) Receipt, possession, and owner-
ship of source, byproduct, and special
nuclear material used or produced at
facilities licensed under 10 CFR part 50;

(3) Operators of such facilities;

(4) Emergency preparedness at such
facilities; and

(5) Contractors and suppliers of such
facilities.

(b) Identifies and takes action re-
garding conditions and licensee per-
formance that may adversely affect
public health and safety, the environ-
ment, or the safeguarding of nuclear
reactor facilities;

(c) Assesses and recommends or takes
action regarding incidents or acci-
dents;

(d) Provides special assistance as re-
quired in matters involving reactor fa-
cilities exempt from licensing;

(e) Provides guidance and implemen-
tation direction to Regional Offices on
reactor licensing, inspection, and safe-
guards programs assigned to the Re-
gion, and appraises Regional program
performance in terms of effectiveness
and uniformity;
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(f) Performs other functions required
for implementation of the reactor li-
censing, inspection, and safeguards
programs;

(g) Performs management of the NRC
allegation program; and

(h) Performs review and evaluation
related to regulated facilities insur-
ance, indemnity, and antitrust mat-
ters.

[62 FR 31602, Aug. 21, 1987, as amended at 63
FR 69544, Dec. 17, 1998]

§1.45 Office of Nuclear Regulatory Re-
search.

The Office of Nuclear Regulatory Re-
search—

(a) Plans, recommends, and imple-
ments programs of nuclear regulatory
research, standards development, and
resolution of generic safety issues for
nuclear power plants and other facili-
ties regulated by the NRC;

(b) Coordinates research activities
within and outside the agency includ-
ing appointment of staff to committees
and conferences; and

(c) Coordinates NRC participation in
international standards-related activi-
ties and national volunteer standards
efforts, including appointment of staff
to committees.

[62 FR 31602, Aug. 21, 1987, as amended at 63
FR 69544, Dec. 17, 1998]

§1.47 NRC Regional Offices.

Each Regional Administrator exe-
cutes established NRC policies and as-
signed programs relating to inspection,
enforcement, licensing, State agree-
ments, State liaison, and emergency
response within Regional boundaries
set out in §1.5(b) of this part.

Subpart C—NRC Seal and Flag

§1.51 Description and custody of NRC
seal.

(a) Pursuant to section 201(a) of the
Energy Reorganization Act of 1974, the
Nuclear Regulatory Commission, has
adopted an official seal. Its description
is as follows: An American bald eagle
(similar to that on the Great Seal of
the United States of America) of brown
and tan with claws and beak of yellow,
behind a shield of red, white, and blue,
clutching a cluster of thirteen arrows
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in its left claw and a green olive branch
in its right claw, positioned on a field
of white, with the words ‘‘United
States Nuclear Regulatory Commis-
sion”’ in dark blue encircling the eagle.
The eagle represents the United States
of America and its interests.

(b) The Official Seal of the Nuclear
Regulatory Commission is illustrated
as follows:

(c) The Secretary of the Commission
is responsible for custody of the im-
pression seals and of replica (plaque)
seals.

§1.53 Use of NRC seal or replicas.

(a) The use of the seal or replicas is
restricted to the following:

(1) NRC letterhead stationery;

(2) NRC award certificates and med-
als;

(3) Security credentials and employee
identification cards;

(4) NRC documents, including agree-
ments with States, interagency or gov-
ernmental agreements, foreign patent
applications, certifications, special re-
ports to the President and Congress
and, at the discretion of the Secretary
of the Commission, such other docu-
ments as the Secretary finds appro-
priate;

(6) Plaques—the design of the seal
may be incorporated in plaques for dis-
play at NRC facilities in locations such
as auditoriums, presentation rooms,
lobbies, offices of senior officials, on
the fronts of buildings, and other
places designated by the Secretary;

(6) The NRC flag (which incorporates
the design of the seal);

(7) Official films prepared by or for
the NRC, if deemed appropriate by the
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Director of Governmental and Public
Affairs;

(8) Official NRC publications that
represent an achievement or mission of
NRC as a whole, or that are cospon-
sored by NRC and other Government
departments or agencies; and

(9) Any other uses as the Secretary of
the Commission finds appropriate.

(b) Any person who uses the official
seal in a manner other than as per-
mitted by this section shall be subject
to the provisions of 18 U.S.C. 1017,
which provides penalties for the fraud-
ulent or wrongful use of an official
seal, and to other provisions of law as
applicable.

§1.55 Establishment of official NRC
flag.

The official flag is based on the de-
sign of the NRC seal. It is 50 inches by
66 inches in size with a 38-inch diame-
ter seal incorporated in the center of a
dark blue field with a gold fringe.

§1.57 Use of NRC flag.

(a) The use of the flag is restricted to
the following:

(1) On or in front of NRC installa-
tions;

(2) At NRC ceremonies;

(3) At conferences involving official
NRC participation (including perma-
nent display in NRC conference rooms);

(4) At Governmental or public ap-
pearances of NRC executives;

(5) In private offices of senior offi-
cials; or

(6) As the Secretary of the Commis-
sion otherwise authorizes.

(b) The NRC flag must only be dis-
played together with the U.S. flag.

When they are both displayed on a
speaker’s platform, the U.S. flag must
occupy the position of honor and be
placed at the speaker’s right as he or
she faces the audience, and the NRC
flag must be placed at the speaker’s
left.

§1.59 Report of violations.

In order to ensure adherence to the
authorized uses of the NRC seal and
flag as provided in this subpart, a re-
port of each suspected violation of this
subpart, or any questionable use of the
NRC seal or flag, should be submitted
to the Secretary of the Commission.
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PART 2—RULES OF PRACTICE FOR

DOMESTIC  LICENSING PRO-
CEEDINGS AND ISSUANCE OF
ORDERS

Sec.

2.1 Scope.

2.2 Subparts.

2.3 Resolution of conflict.

2.4 Definitions.

2.8 Information collection requirements:
OMB approval.

Subpart A—Procedure for Issuance,

Amendment, Transfer, or Renewal of a
License

2.100
2.101

Scope of subpart.

Filing of application.

2.102 Administrative review of application.

2.103 Action on applications for byproduct,
source, special nuclear material, and op-
erator licenses.

HEARING ON APPLICATION—HOW INITIATED

2.104
2.105
2.106

Notice of hearing.

Notice of proposed action.

Notice of issuance.

2.107 Withdrawal of application.

2.108 Denial of application for failure to
supply information.

2.109 Effect of timely renewal application.

2.110 Filing and administrative action on
submittals for design review or early re-
view of site suitability issues.

2.111 Prohibition of sex discrimination.

Subpart B—Procedure for Imposing Re-
quirements by Order, or for Modifica-
tion, Suspension, or Revocation of a Li-
cense, or for Imposing Civil Penalties

2.200
2.201
2.202
2.203
2.204
2.205
2.206

Scope of subpart.

Notice of violation.

Orders.

Settlement and compromise.

Demand for information.

Civil penalties.

Requests for action under this subpart.

Subpart C [Reserved]

Subpart D—Additional Procedures Appli-
cable to Proceedings for the Issuance
of Licenses To Construct or Operate
Nuclear Power Plants of Duplicate De-
sign at Multiple Sites

2.400 Scope of subpart.

2.401 Notice of hearing on applications pur-
suant to appendix N of part 52 for con-
struction permits.

2.402 Separate hearings on separate issues;
consolidation of proceedings.
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2.403 Notice of proposed action on applica-
tions for operating licenses pursuant to
appendix N of part 52.

2.404 Hearings on applications for operating
licenses pursuant to appendix N of part
52.

2.405 Initial decisions in consolidated hear-
ings.

2.406 Finality of decisions
issues.

2.407 Applicability of other sections.

on separate

Subpart E—Additional Procedures Applica-
ble to Proceedings for the Issuance of
Licenses To Manufacture Nuclear
Power Reactors To Be Operated at
Sites Not Identified in the License Ap-
plication and Related Licensing Pro-
ceedings

2.500 Scope of subpart.

2.501 Notice of hearing on application pur-
suant to appendix M of part 52 for a li-
cense to manufacture nuclear power re-
actors.

2.502 Notice of hearing on application for a
permit to construct a nuclear power re-
actor manufactured pursuant to a Com-
mission license issued pursuant to appen-
dix M of part 52 of this chapter at the
site at which the reactor is to be oper-
ated.

2.503 Finality of decision on separate issues.

2.504 Applicability of other sections.

Subpart F—Additional Procedures Applica-
ble to Early Partial Decisions on Site
Suitability Issues in Connection With an
Application for a Permit To Construct
Certain Utilization Facilities

2.600
2.601

Scope of subpart.

Applicability of other sections.

2.602 Filing fees.

2.603 Acceptance and docketing of applica-
tion for early review of site suitability
issues.

2.604 Notice of hearing on application for
early review of site suitability issues.

2.605 Additional considerations.

2.606 Partial decisions on site suitability
issues.

Subpart G—Rules of General Applicability

2.700 Scope of subpart.

2.700a Exceptions.

2.701 Filing of documents.

2.702 Docket.

2.703 Notice of hearing.

2.704 Designation of presiding officer, dis-
qualification, unavailability.

2.7056 Answer.

2.706 Reply.

2.707 Default.

2.708 Formal requirements for documents.

2.709 Acceptance for filing.
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2.710 Computation of time.

2.711 Extension and reduction of time lim-
its.

2.712 Service of papers, methods, proof.

2.713 Appearance and practice before the
Commission in adjudicatory proceedings.

2.714 Intervention.

2.714a Petitions for review of certain rul-
ings on petitions for leave to intervene
and/or requests for hearing.

2.715 Participation by a person not a party.

2.715a Consolidation of parties in construc-
tion permit or operating license pro-
ceedings.

2.716 Consolidation of proceedings.

2.717 Commencement and termination of ju-
risdiction of presiding officer.

2.718 Power of presiding officer.

2.719 [Reserved]

2.720 Subpoenas.

2.721 Atomic safety and licensing boards.

2.722 Special assistants to the presiding of-

ficer.
MOTIONS
2.730 Motions.
2.731 Order of procedure.

2.732
2.733
2.734

Burden of proof.
Examination by experts.
Motions to reopen.

DEPOSITIONS AND WRITTEN INTERROGATORIES;
DISCOVERY; ADMISSION; EVIDENCE

2.740 General
covery.
2.740a Depositions upon oral examination

and upon written interrogatories.

2.740b Interrogatories to parties.

2.741 Production of documents and things
and entry upon land for inspection and
other purposes.

2.742 Admissions.

2.743 Evidence.

2.744 Production of NRC records and docu-
ments.

provisions governing dis-

SUMMARY DISPOSITION ON PLEADINGS

2.749 Authority of presiding officer to dis-
pose of certain issues on the pleadings.

HEARINGS

2.750 Official reporter; transcript.

2.761 Hearings to be public.

2.751a, Special prehearing conference in con-
struction permit and operating license
proceedings.

2.752 Prehearing conference.

2.763 Stipulations.

2.754 Proposed findings and conclusions.

2.755 Oral argument before presiding officer.

2.756 Informal procedures.

2.757 Authority of presiding officer to regu-
late procedure in a hearing.

2.758 Consideration of Commission rules and
regulations in adjudicatory proceedings.
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2.759 Settlement in initial licensing pro-
ceedings.

INITIAL DECISION AND COMMISSION REVIEW

2.760 Initial decision and its effect.

2.760a Initial decision in contested pro-
ceedings on applications for facility op-
erating licenses.

2.761 Expedited decisional procedure.

2.76la Separate hearings and decisions.

2.763 Oral argument.

2.764 Immediate effectiveness of initial de-
cision directing issuance or amendment
of construction permit or operating li-
cense.

2.766 Immediate effectiveness of initial de-
cision directing issuance or amendment
of licenses under part 61 of this chapter.

FINAL DECISION

2.770 Final decision.

2.771 Petition for reconsideration.

2.772 Authority of the Secretary to rule on
procedural matters.

RESTRICTED COMMUNICATIONS

2.780 Ex parte communications.

2.781 Separation of functions.

2.786 Review of decisions and actions of a
presiding officer.

2.788 Stays of decisions of presiding officers
pending review.

AVAILABILITY OF OFFICIAL RECORDS

2.790 Public inspections,
quests for withholding.

exemptions, re-

Subpart H—Rulemaking

2.800
2.801
2.802
2.803
2.804
2.805
2.806

Scope of rulemaking.

Initiation of rulemaking.

Petition for rulemaking.

Determination of petition.

Notice of proposed rulemaking.

Participation by interested persons.

Commission action.

2.807 Effective date.

2.808 Authority of the Secretary to rule on
procedural matters.

2.809 Participation by the Advisory Com-
mittee on Reactor Safeguards.

2.810 NRC size standards.

Subpart |—Special Procedures Applicable
to Adjudicatory Proceedings Involving
Restricted Data and/or National Secu-
rity Information

2.900 Purpose.

2.901 Scope.

2.902 Definitions.

2.903 Protection of restricted data and na-
tional security information.

2.904 Classification assistance.
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2.905 Access to restricted data and national
security information for parties; security
clearances.

2.906 Obligation of parties to avoid intro-
duction of restricted data or national se-
curity information.

2.907 Notice of intent to introduce re-
stricted data or national security infor-
mation.

2.908 Contents of notice of intent to intro-
duce restricted data or other national se-
curity information.

2.909 Rearrangement or suspension of pro-
ceedings.

2.910 Unclassified statements required.

2.911 Admissibility of restricted data or
other national security information.

2.912 Weight to be attached to classified
evidence.

2.913 Review of Restricted Data or other
National Security Information received
in evidence.

Subpart J—Procedures Applicable to Pro-
ceedings for the Issuance of Licenses
for the Receipt of High-Level Radio-
active Waste at a Geologic Repository

2.1000
2.1001
2.1002
2.1003
2.1004
2.1005
2.1006
2.1007
2.1008

Scope of subpart.

Definitions.

[Reserved]

Availability of material.

Amendments and additions.

Exclusions.

Privilege.

Access.

[Reserved]

2.1009 Procedures.

2.1010 Pre-License Application Presiding Of-
ficer.

2.1011 Management of electronic informa-
tion.

2.1012 Compliance.

2.1013 Use of the electronic docket during
the proceeding.

2.1014 Intervention.

2.1015 Appeals.

2.1016 Motions.

2.1017 Computation of time.

2.1018 Discovery.

2.1019 Depositions.

2.1020 Entry upon land for inspection.

2.1021 First prehearing conference.

2.1022 Second prehearing conference.

2.1023 Immediate effectiveness.

2.1025 Authority of the Presiding Officer to
dispose of certain issues on the plead-
ings.

2.1026 Schedule.

2.1027 Sua Sponte.

Subpart K—Hybrid Hearing Procedures for
Expansion of Spent Nuclear Fuel Stor-
age Capacity at Civilian Nuclear
Power Reactors

2.1101 Purpose.
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2.1103
2.1105
2.1107
2.1109
2.1111

Scope.

Definitions.

Notice of proposed action.

Requests for oral argument.

Discovery.

2.1113 Oral argument.

2.1115 Designation of issues for adjudicatory
hearing.

2.1117 Applicability of other sections.

Subpart L—Informal Hearing Procedures for
Adjudications in Materials and Oper-
ator Licensing Proceedings

2.1201 Scope of subpart.

2.1203 Docket; filing; service.

2.1205 Request for a hearing; petition for
leave to intervene.

2.1207 Designation of presiding officer.

2.1209 Power of presiding officer.

2.1211 Participation by a person not a party.

2.1213 Role of the NRC staff.

2.1215 Appearance and practice.

HEARINGS

2.1231 Hearing file; on dis-
covery.

2.1233 Written presentations; written ques-
tions.

2.1235 Oral presentations; oral questions.

2.1237 Motions; burden of proof.

2.1239 Consideration of Commission rules
and regulations in informal adjudica-
tions.

2.1241 Settlement of proceedings.

prohibition

INITIAL DECISION, COMMISSION REVIEW, AND
FINAL DECISION

2.1251 Initial decision and its effect.

2.1253 Petitions for review of initial deci-
sions.

2.1259 Final decision; petition for reconsid-
eration.

2.1261 Authority of the Secretary to rule on
procedural matters.

2.1263 Stays of NRC staff licensing actions
or of decisions of a presiding officer, or
the Commission, pending hearing or re-
view.

Subpart M—Public Notification, Availability
of Documents and Records, Hearing
Requests and Procedures for Hearings
on License Transfer Applications.

2.1300 Scope of subpart M.

2.1301 Public notice of receipt of a license
transfer application.

2.1302 Notice of withdrawal of an applica-
tion.

2.1303 Availability of documents.

2.1304 Hearing procedures.

2.1305 Written comments.

2.1306 Hearing request or intervention peti-
tion.

2.1307 Answers and replies.
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2.1308 Commission action on a hearing re-
quest or intervention petition.

2.1309 Notice of oral hearing.

2.1310 Notice of hearing consisting of writ-
ten comments.

2.1311 Conditions in a notice or order.

2.1312 Authority of the Secretary.

2.1313 Filing and service.

2.1314 Computation of time.

2.1315 Generic determination regarding li-
cense amendments to reflect transfers.

2.1316 Authority and role of NRC staff.

2.1317 Hearing docket.

2.1318 Acceptance of hearing documents.

2.1319 Presiding Officer.

2.1320 Responsibility and power of the Pre-
siding Officer in an oral hearing.

2.1321 Participation and schedule for sub-
missions in a hearing consisting of writ-
ten comments.

2.1322 Participation and schedule for sub-
missions in an oral hearing.

2.1323 Presentation of testimony in an oral
hearing.

2.1324 Appearance in an oral hearing.

2.1325 Motions and requests.

2.1326 Burden of proof.

2.1327 Application for a stay of the effec-
tiveness of NRC staff action on license
transfer.

2.1328 Default.

2.1329 Waiver of a rule or regulation.

2.1330 Reporter and transcript for an oral
hearing.

2.1331 Commission action.

APPENDIX A TO PART 2—STATEMENT OF GEN-
ERAL POLICY AND PROCEDURE: CONDUCT OF
PROCEEDINGS FOR THE ISSUANCE OF CON-
STRUCTION PERMITS AND OPERATING LI-
CENSES FOR PRODUCTION AND UTILIZATION
FACILITIES FOR WHICH A HEARING IS RE-
QUIRED UNDER SECTION 189A OF THE ATOM-
1C¢ ENERGY ACT OF 1954, AS AMENDED

APPENDIXES B-C TO PART 2 [RESERVED]

APPENDIX D TO PART 2—SCHEDULE FOR THE
PROCEEDING ON APPLICATION FOR A LiI-
CENSE TO RECEIVE AND POSSESS HIGH-
LEVEL RADIOACTIVE WASTE AT A GEO-
LOGIC REPOSITORY OPERATIONS AREA

AUTHORITY: Secs. 161, 181, 68 Stat. 948, 953,
as amended (42 U.S.C. 2201, 2231); sec. 191, as
amended, Pub. L. 87-615, 76 Stat. 409 (42
U.S.C. 2241); sec. 201, 88 Stat. 1242, as amend-
ed (42 U.S.C. 5841); 5 U.S.C. 552.

Section 2.101 also issued under secs. 53, 62,
63, 81, 103, 104, 105, 68 Stat. 930, 932, 933, 935,
936, 937, 938, as amended (42 U.S.C. 2073, 2092,
2093, 2111, 2133, 2134, 2135); sec. 114(f); Pub. L.
97-425, 96 Stat. 2213, as amended (42 U.S.C.
10143(f)); sec. 102, Pub. L. 91-190, 83 Stat. 853,
as amended (42 U.S.C. 4332); sec. 301, 88 Stat.
1248 (42 U.S.C. 5871). Section 2.102, 2.103, 2.104,
2.105, 2.721 also issued under secs. 102, 103, 104,
105, 183i, 189, 68 Stat. 936, 937, 938, 954, 955, as
amended (42 U.S.C. 2132, 2133, 2134, 2135, 2233,
2239). Section 2.105 also issued under Pub. L.
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97-415, 96 Stat. 2073 (42 U.S.C. 2239). Sections
2.200-2.206 also issued under secs. 161 b, i, o,
182, 186, 234, 68 Stat. 948-951, 955, 83 Stat. 444,
as amended (42 U.S.C. 2201 (b), (i), (o), 2236,
2282); sec. 206, 83 Stat 1246 (42 U.S.C. 5846).
Sections 2.205(j) also issued under Pub. L.
101-410, 104 Stat. 90, as amended by section
3100(s), Pub. L. 104-134, 110 Stat. 1321-373 (28
U.S.C. 2461 note). Section 2.600-2.606 also
issued under sec. 102, Pub. L. 91-190, 83 Stat.
863, as amended (42 U.S.C. 4332). Section
2.700a, 2.719 also issued under 5 U.S.C. 554.
Sections 2.7564, 2.760, 2.770, 2.780 also issued
under 5 U.S.C. 557. Section 2.764 also issued
under secs. 135, 141, Pub. L. 97-425, 96 Stat.
2232, 2241 (42 U.S.C. 10155, 10161). Section 2.790
also issued under sec. 103, 68 Stat. 936, as
amended (42 U.S.C. 2133) and 5 U.S.C. 552.
Sections 2.800 and 2.808 also issued under 5
U.S.C. 553, Section 2.809 also issued under 5
U.S.C. 553, and sec. 29, Pub. L. 85-256, 71 Stat.
579, as amended (42 U.S.C. 2039). Subpart K
also issued under sec. 189, 68 Stat. 955 (42
U.S.C. 2239); sec. 134, Pub. L. 97-425, 96 Stat.
2230 (42 U.S.C. 10154). Subpart L also issued
under sec. 189, 68 Stat. 955 (42 U.S.C. 2239).
Subpart M also issued under sec. 184 (42
U.S.C. 2234) and sec. 189, 68 Stat. 955 (42
U.S.C. 2239). Appendix A also issued under
sec. 6, Pub. L. 91-560, 84 Stat. 1473 (42 U.S.C.
2135).

SOURCE: 27 FR 377, Jan. 13, 1962, unless oth-
erwise noted.

§2.1 Scope.

This part governs the conduct of all
proceedings, other than export and im-
port licensing proceedings described in
part 110, under the Atomic Energy Act
of 1954, as amended, and the Energy Re-
organization Act of 1974, for—

(a) Granting, suspending, revoking,
amending, or taking other action with
respect to any license, construction
permit, or application to transfer a li-
cense;

(b) Issuing orders and demands for in-
formation to persons subject to the
Commission’s jurisdiction, including li-
censees and persons not licensed by the
Commission;

(¢) Imposing civil penalties under
section 234 of the Act; and

(d) Public rulemaking.

[56 FR 40684, Aug. 15, 1991]

§2.2 Subparts.

Each subpart other than subpart G
sets forth special rules applicable to
the type of proceeding described in the
first section of that subpart. Subpart G
sets forth general rules applicable to
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all types of proceedings except rule
making, and should be read in conjunc-
tion with the subpart governing a par-
ticular proceeding. Subpart I sets forth
special procedures to be followed in
proceedings in order to safeguard and
prevent disclosure of Restricted Data.

§2.3 Resolution of conflict.

In any conflict between a general
rule in subpart G of this part and a spe-
cial rule in another subpart or other
part of this chapter applicable to a par-
ticular type of proceeding, the special
rule governs.

[27 FR 377, Jan. 13, 1962, as amended at 28 FR
10152, Sept. 17, 1963]

§2.4 Definitions.

As used in this part,

ACRS means the Advisory Committee
on Reactor Safeguards established by
the Act.

Act means the Atomic Energy Act of
1954, as amended (68 Stat. 919).

Adjudication means the process for
the formulation of an order for the
final disposition of the whole or any
part of any proceeding subject to this
part, other than rule making.

Administrative Law Judge means an
individual appointed pursuant to sec-
tion 11 of the Administrative Proce-
dure Act to conduct proceedings sub-
ject to this part.

Commission means the Commission of
five members or a quorum thereof sit-
ting as a body, as provided by section
201 of the Energy Reorganization Act
of 1974 (88 Stat. 1242), or any officer to
whom has been delegated authority
pursuant to section 161n of the Act.

Commission adjudicatory employee
means—

(1) The Commissioners and members
of their personal staffs;

(2) The employees of the Office of
Commission Appellate Adjudication;

(3) The members of the Atomic Safe-
ty and Licensing Board Panel and staff
assistants to the Panel;

(4) A presiding officer appointed
under §2.704, including an administra-
tive law judge, and staff assistants to a
presiding officer;

(5) Special assistants (as defined in
§2.772);

(6) The General Counsel, the Solic-
itor, the Deputy General Counsel for

21

§24

Licensing and Regulation, and employ-
ees of the Office of the General Counsel
under the supervision of the Solicitor
or the Deputy General Counsel for Li-
censing and Regulation;

(7) The Secretary and employees of
the Office of the Secretary; and

(8) Any other Commission officer or
employee who is appointed by the Com-
mission, the Secretary, or the General
Counsel to participate or advise in the
Commission’s consideration of an ini-
tial or final decision in a proceeding.
Any other Commission officer or em-
ployee who, as permitted by §2.781, par-
ticipates or advises in the Commis-
sion’s consideration of an initial or
final decision in a proceeding must be
appointed as a Commission adjudica-
tory employee under this paragraph
and the parties to the proceeding must
be given written notice of the appoint-
ment.

Contested proceeding means (1) a pro-
ceeding in which there is a controversy
between the staff of the Commission
and the applicant for a license con-
cerning the issuance of the license or
any of the terms or conditions thereof
or (2) a proceeding in which a petition
for leave to intervene in opposition to
an application for a license has been
granted or is pending before the Com-
mission.

Department means the Department of
Energy established by the Department
of Energy Organization Act (Pub. L. 95—
91, 91 Stat. 5656 42 U.S.C. 7101 et seq.) to
the extent that the Department, or its
duly authorized representatives, exer-
cises functions formerly vested in the
U.S. Atomic Energy Commission, its
Chairman, members, officers and com-
ponents and transferred to the U.S. En-
ergy Research and Development Ad-
ministration and to the Administrator
thereof pursuant to sections 104 (b), (c)
and (d) of the Energy Reorganization
Act of 1974 (Pub. L. 93-438, 88 Stat. 1233
at 1237, 42 U.S.C. 5814) and retransferred
to the Secretary of Energy pursuant to
section 301(a) of the Department of En-
ergy Organization Act (Pub. L. 95-91, 91
Stat. 565 at 577-578, 42 U.S.C. 7151).

Electric utility means any entity that
generates or distributes electricity and
which recovers the costs of this elec-
tricity, either directly or indirectly
through rates established by the entity



§24

itself or by a separate regulatory au-
thority. Investor-owned utilities in-
cluding generation or distribution sub-
sidiaries, public utility districts, mu-
nicipalities, rural electric coopera-
tives, and State and Federal agencies,
including associations of any of the
foregoing, are included within the
meaning of ‘‘electric utility.”

Ex parte communication means an oral
or written communication not on the
public record with respect to which
reasonable prior notice to all parties is
not given.

Facility means a production facility
or a utilization facility as defined in
§50.2 of this chapter.

Investigative or
means—

(1) Personal participation in plan-
ning, conducting, or supervising an in-
vestigation; or

(2) Personal participation in plan-
ning, developing, or presenting, or in
supervising the planning, development
or presentation of testimony, argu-
ment, or strategy in a proceeding.

License means a license, including a
renewed license, or construction per-
mit issued by the Commission.

Licensee means a person who is au-
thorized to conduct activities under a
license, including a renewed license, or
construction permit issued by the Com-
mission.

NRC personnel means:

(1) NRC employees;

(2) For the purpose of §§2.720, 2.740,
and 2.1018 only, persons acting in the
capacity of consultants to the Commis-
sion, regardless of the form of the con-
tractual arrangements under which
such persons act as consultants to the
Commission; and

(3) Members of advisory boards, com-
mittees, and panels of the NRC; mem-
bers of boards designated by the Com-
mission to preside at adjudicatory pro-
ceedings; and officers or employees of
Government agencies, including mili-
tary personnel, assigned to duty at the
NRC.

NRC Public Document Room means the
facility at One White Flint North, 11555
Rockville Pike (first floor), Rockville,
Maryland, where certain public records
of the NRC that were made available
for public inspection in paper or micro-
fiche prior to the implementation of

litigating  function

22

10 CFR Ch. | (1-1-03 Edition)

the NRC Agencywide Documents Ac-
cess and Management System, com-
monly referred to as ADAMS, will re-
main available for public inspection. It
is also the place where NRC makes
computer terminals available to access
the Publicly Available Records System
(PARS) component of ADAMS on the
NRC Web site, http:/www.nrc.gov, and
where copies of publicly available doc-
uments can be viewed or ordered for a
fee as set forth in §9.35 of this chapter.
The facility is staffed with reference 1i-
brarians to assist the public in identi-
fying and locating documents and in
using the NRC Web site and ADAMS.
The NRC Public Document Room is
open from 7:45 am to 4:15 pm, Monday
through Friday, except on Federal holi-
days. Reference service and access to
documents may also be requested by
telephone (301-415-4737 or 800-397-4209)
between 8:30 am and 4:15 pm, or by e-
mail (PDR@mnrc.gov), facsimile (301-415-
3548), or letter (NRC Public Document
Room, One White Flint North, 11555
Rockville Pike (first floor), Rockville,
Maryland 20852-2738).

NRC records and documents means any
book, paper, map, photograph, bro-
chure, punch card, magnetic tape,
paper tape, sound recording, pamphlet,
slide, motion picture, or other docu-
mentary material regardless of form or
characteristics, made by, in the posses-
sion of, or under the control of the
NRC pursuant to Federal law or in con-
nection with the transaction of public
business as evidence of NRC organiza-
tion, functions, policies, decisions, pro-
cedures, operations, programs or other
activities. ‘“NRC records and docu-
ments’ do not include objects or arti-
cles such as structures, furniture, tan-
gible exhibits or models, or vehicles
and equipment.

NRC Web site, http:/www.nrc.gov, is
the Internet uniform resource locator
name for the Internet address of the
Web site where NRC will ordinarily
make available its public records for
inspection.

Person means (1) any individual, cor-
poration, partnership, firm, associa-
tion, trust, estate, public or private in-
stitution, group, government agency
other than the Commission or the De-
partment, except that the Department
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shall be considered a person with re-
spect to those facilities of the Depart-
ment specified in section 202 of the En-
ergy Reorganization Act of 1974 (88
Stat. 1244), any State or any political
subdivision of, or any political entity
within a State, any foreign government
or nation or any political subdivision
of any such government or nation, or
other entity; and (2) any legal suc-
cessor, representative, agent, or agency
of the foregoing.

Public Document Room means the
place at One White Flint North, 11555
Rockville Pike (first floor), Rockville,
Maryland 20852-2738, at which public
records of the Commission will ordi-
narily be made available for inspec-
tion.

Secretary means the Secretary to the
Commission.

Except as redefined in this section,
words and phrases which are defined in
the Act and in this chapter have the
same meaning when used in this part.
[27 FR 377, Jan. 13, 1962]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §2.4, see the List of Sec-
tions Affected, which appears in the Finding

Aids section of the printed volume and on
GPO Access.

§2.8 Information collection require-
ments: OMB approval.

This part contains no information
collection requirements and therefore
is not subject to requirements of the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.).

[61 FR 43408, Aug. 22, 1996]

Subpart A—Procedure for
Issuance, Amendment, Trans-
fer, or Renewal of a License

§2.100 Scope of subpart.

This subpart prescribes the proce-
dures for issuance of a license; amend-
ment of a license at the request of the
licensee; and transfer and renewal of
alicense.

§2.101 Filing of application.

(a)(1) An application for a license, a
license transfer, or an amendment to a
license shall be filed with the Director
of the Office of Nuclear Reactor Regu-
lation or Director of the Office of Nu-
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clear Material Safety and Safeguards,
as prescribed by the applicable provi-
sions of this chapter. A prospective ap-
plicant may confer informally with the
NRC staff prior to the filing of an ap-
plication.

(2) Each application for a license for
a facility or for receipt of waste radio-
active material from other persons for
the purpose of commercial disposal by
the waste disposal licensee will be as-
signed a docket number. However, to
allow a determination as to whether an
application for a construction permit
or operating license for a production or
utilization facility is complete and ac-
ceptable for docketing, it will be ini-
tially treated as a tendered applica-
tion. A copy of the tendered applica-
tion will be available for public inspec-
tion at the NRC Web site, http:/
www.nrc.gov, and/or at the NRC Public
Document Room. Generally, the deter-
mination on acceptability for dock-
eting will be made within a period of
thirty (30) days. However, in selected
construction permit applications, the
Commission may decide to determine
acceptability on the basis of the tech-
nical adequacy of the application as
well as its completeness. In these
cases, the Commission, pursuant to
§2.104(a), will direct that the notice of
hearing be issued as soon as practicable
after the application has been ten-
dered, and the determination of accept-
ability will be made generally within a
period of sixty (60) days. For docketing
and other requirements for applica-
tions pursuant to part 61 of this chap-
ter, see paragraph (g) of this section.

(3) If the Director of Nuclear Reactor
Regulation or Director of Nuclear Ma-
terial Safety and Safeguards, as appro-
priate, determines that a tendered ap-
plication for a construction permit or
operating license for a production or
utilization facility, and/or any environ-
mental report required pursuant to
subpart A of part 51 of this chapter, or
part thereof as provided in paragraphs
(a)(b) or (a-1) of this section are com-
plete and acceptable for docketing, a
docket number will be assigned to the
application or part thereof, and the ap-
plicant will be notified of the deter-
mination. With respect to the tendered
application and/or environmental re-
port or part thereof that is acceptable
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for docketing, the applicant will be re-
quested to:

(i) Submit to the Director of Nuclear
Reactor Regulation or Director of Nu-
clear Material Safety and Safeguards,
as appropriate, such additional copies
as the regulations in part 50 and sub-
part A of part 51 require;

(ii) Serve a copy on the chief execu-
tive of the municipality in which the
facility is to be located or, if the facil-
ity is not to be located within a mu-
nicipality, on the chief executive of the
county, and serve a notice of avail-
ability of the application or environ-
mental report on the chief executives
of the municipalities or counties which
have been identified in the application
or environmental report as the loca-
tion of all or part of the alternative
sites, containing the following infor-
mation: Docket number of the applica-
tion, a brief description of the proposed
site and facility; the location of the
site and facility as primarily proposed
and alternatively listed; the name, ad-
dress, and telephone number of the ap-
plicant’s representative who may be
contacted for further information; no-
tification that a draft environmental
impact statement will be issued by the
Commission and will be made available
upon request to the Commission; and
notification that if a request is re-
ceived from the appropriate chief exec-
utive, the applicant will transmit a
copy of the application and environ-
mental report, and any changes to such
documents which affect the alternative
site location, to the executive who
makes the request. In complying with
the requirements of this paragraph
(a)(3)(ii) the applicant should not make
public distribution of those parts of the
application subject to §2.790(d). The ap-
plicant shall submit to the Director of
Nuclear Reactor Regulation an affi-
davit that service of the notice of
availability of the application or envi-
ronmental report has been completed
along with a list of names and address-
es of those executives upon whom the
notice was served; and

(iii) Make direct distribution of addi-
tional copies to Federal, State, and
local officials in accordance with the
requirements of this chapter and writ-
ten instructions furnished to the appli-
cant by the Director of Nuclear Reac-
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tor Regulation or Director of Nuclear
Material Safety and Safeguards, as ap-
propriate. Such written instructions
will be furnished as soon as practicable
after all or any part of the application,
or environmental report, is tendered.
The copies submitted to the Director of
Nuclear Reactor Regulation or Direc-
tor of Nuclear Material Safety and
Safeguards, as appropriate, and distrib-
uted by the applicant shall be com-
pletely assembled documents, identi-
fied by docket number. Subsequently
distributed amendments to applica-
tions, however, may include revised
pages to previous submittals and, in
such cases, the recipients will be re-
sponsible for inserting the revised
pages.

(4) The tendered application for a
construction permit or operating 1li-
cense for a production or utilization fa-
cility will be formally docketed upon
receipt by the Director of Nuclear Re-
actor Regulation or Director of Nu-
clear Material Safety and Safeguards,
as appropriate, of the required addi-
tional copies. Distribution of the addi-
tional copies shall be deemed to be
complete as of the time the copies are
deposited in the mail or with a carrier
prepaid for delivery to the designated
addresses. The date of docketing shall
be the date when the required copies
are received by the Director of Nuclear
Reactor Regulation or Director of Nu-
clear Material Safety and Safeguards,
as appropriate. Within ten (10) days
after docketing the applicant shall sub-
mit to the Director of Nuclear Reactor
Regulation or Director of Nuclear Ma-
terial Safety and Safeguards, as appro-
priate, an affidavit that distribution of
the additional copies to Federal, State,
and local officials has been completed
in accordance with requirements of
this chapter and written instructions
furnished to the applicant by the Di-
rector of Nuclear Reactor Regulation
or Director of Nuclear Material Safety
and Safeguards, as appropriate.
Amendments to the application and en-
vironmental report shall be filed and
distributed and an affidavit shall be
furnished to the Director of Nuclear
Reactor Regulation or Director of Nu-
clear Material Safety and Safeguards,
as appropriate, in the same manner as
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for the initial application and environ-
mental report. If it is determined that
all or any part of the tendered applica-
tion and/or environmental report is in-
complete and therefore not acceptable
for processing, the applicant will be in-
formed of this determination, and the
respects in which the document is defi-
cient.

(5) An applicant for a construction
permit for a production or utilization
facility which is subject to §51.20(b) of
this chapter, and is of the type speci-
fied in §50.21(b) (2) or (3) or §50.22 of
this chapter or is a testing facility may
submit the information required of ap-
plicants by part 50 of the chapter in
three parts. One part shall be accom-
panied by the information required by
§50.30(f) of this chapter, another part
shall include any information required
by §50.34(a) and, if applicable, §50.34a of
this chapter and a third part shall in-
clude any information required by
§50.33a. One part may precede or follow
other parts by no longer than six (6)
months except that the part including
information required by §50.33a shall
be submitted in accordance with time
periods specified in §50.33a. If an appli-
cant for a construction permit for a nu-
clear power reactor is exempted pursu-
ant to §50.33a of this chapter from fil-
ing the information described by
§50.33a of this chapter, such applicant
shall file with the first part of its ap-
plication an affidavit setting forth
facts as to the electrical generating ca-
pacity of its system. If it is determined
that any one of the parts as described
above is incomplete and not acceptable
for processing, the Director of Nuclear
Reactor Regulation or Director of Nu-
clear Material Safety and Safeguards,
as appropriate, will inform the appli-
cant of this determination and the re-
spects in which the document is defi-
cient. Such a determination of com-
pleteness will generally be made within
a period of thirty (30) days. Except for
the part including information re-
quired by §50.33a, whichever part is
filed first shall also include the fee re-
quired by §§50.30(e) and 170.21 of this
chapter and the information required
by §§50.33, 50.34((a)(1), and 50.37 of this
chapter. The Director of Nuclear Reac-
tor Regulation or Director of Nuclear
Material Safety and Safeguards, as ap-
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propriate, will accept for docketing an
application for a construction permit
for a production or utilization facility
which is subject to §51.20(b) of this
chapter, and is of the type specified in
§50.21(b) (2) or (3) or §50.22 of this chap-
ter or is a testing facility where one
part of the application as described
above is complete and conforms to the
requirements of part 50 of this chapter.
Additional parts will be docketed upon
a determination by the Director of Nu-
clear Reactor Regulation or Director of
Nuclear Material Safety and Safe-
guards, as appropriate, that they are
complete.

(a-1) Early consideration of site suit-
ability issues. An applicant for a con-
struction permit for a utilization facil-
ity which is subject to §51.20(b) of this
chapter and is of the type specified in
§50.21(b) (2) or (3) or §50.22 of this chap-
ter or is a testing facility, may request
that the Commission conduct an early
review and hearing and render an early
partial decision in accordance with
subpart F on issues of site suitability
within the purview of the applicable
provisions of parts 50, 51 and 100 of this
chapter. In such cases, the applicant
for the construction permit may sub-
mit the information required of appli-
cants by the provisions of this chapter
in three or (in the case of nuclear
power reactors) four parts:

(1) Part one shall include or be ac-
companied by any information required
by §§50.34(a)(1) and 50.30(f) of this chap-
ter which relates to the issue(s) of site
suitability for which an early review,
hearing and partial decision are
sought, except that information with
respect to operation of the facility at
the projected initial power level need
not be supplied, and shall include the
information required by §§50.33 (a)
through (e) and 50.37 of this chapter.
The information submitted shall also
include: (i) Proposed findings on the
issues of site suitability on which the
applicant has requested review and a
statement of the bases or the reasons
for those findings, (ii) a range of postu-
lated facility design and operation pa-
rameters that is sufficient to enable
the Commission to perform the re-
quested review of site suitability issues
under the applicable provisions of parts
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50, 51 and 100, and (iii) information con-
cerning the applicant’s site selection
process and long-range plans for ulti-
mate development of the site required
by §2.603(b)(1).

(2) Part two shall include or be ac-
companied by the remaining informa-
tion required by §§50.30(f), 50.33 and
50.34(a)(1) of this chapter.

(3) Part three shall include the re-
maining information required by
§§50.34a and (in the case of a nuclear
power reactor) 50.34(a) of this chapter.

(4) The information required for part
two or part three shall be submitted
during the period the partial decision
on part one is effective. Submittal of
the information required for part three
may precede by no more than six
months or follow by no more than six
months the submittal of the informa-
tion required for part two.

(5) Part four,! which is only required
when the application is for a construc-
tion permit for a nuclear power reac-
tor, shall include any information re-
quired by §50.33a of this chapter and
shall be filed in accordance with the
time periods specified in §50.33a.

(b) After the application has been
docketed each applicant for a license
for receipt of waste radioactive mate-
rial from other persons for the purpose
of commercial disposal by the waste
disposal licensee except applicants
under part 61 of this chapter, who must
comply with paragraph (g) of this sec-
tion, shall serve a copy of the applica-
tion and environmental report, as ap-
propriate, on the chief executive of the
municipality in which the activity is
to be conducted or, if the activity is
not to be conducted within a munici-
pality on the chief executive of the
county, and serve a notice of avail-
ability of the application or environ-
mental report on the chief executives
of the municipalities or counties which
have been identified in the application
or environmental report as the loca-
tion of all or part of the alternative
sites, containing the following infor-
mation: Docket number of the applica-
tion; a brief description of the proposed

1For a construction permit application in
four parts, part four shall be filed second in
time since it must precede both parts two
and three by a period of from 9 months to 3
years.
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site and facility; the location of the
site and facility as primarily proposed
and alternatively listed; the name, ad-
dress, and telephone number of the ap-
plicant’s representative who may be
contacted for further information; no-
tification that a draft environmental
impact statement will be issued by the
Commission and will be made available
upon request to the Commission; and
notification that if a request is re-
ceived from the appropriate chief exec-
utive, the applicant will transmit a
copy of the application and environ-
mental report, and any changes to such
documents which affect the alternative
site location, to the executive who
makes the request. In complying with
the requirements of this paragraph (b)
the applicant should not make public
distribution of those parts of the appli-
cation subject to §2.790(d). The appli-
cant shall submit to the Director of
Nuclear Material Safety and Safe-
guards an affidavit that service of the
notice of availability of the application
or environmental report has been com-
pleted along with a list of names and
addresses of those executives upon
whom the notice was served.

(c) The notice published in the FED-
ERAL REGISTER announcing docketing
of the antitrust information portion of
an application for a facility construc-
tion permit under section 103 of the
Act, except for those applications de-
scribed in §§2.101(e) and 2.102(d)(2),
shall state that:

(1) The portion of the application
filed contains the information re-
quested by the Attorney General for
the purpose of an antitrust review of
the application as set forth in appendix
L to part 50 of this chapter;

(2) Upon receipt and acceptance for
docketing of the remaining portions of
the application dealing with radio-
logical health and safety and environ-
mental matters, notice of receipt will
be published in the FEDERAL REGISTER
including an appropriate notice of
hearing; and

(3) Any person who wishes to have his
views on the antitrust matters of the
application considered by the NRC and
presented to the Attorney General for
consideration should submit such views
within sixty (60) days after publication
of the notice announcing receipt and
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docketing of the antitrust information
to the U.S. Nuclear Regulatory Com-
mission, Washington, DC 20555, Atten-
tion: Chief, Policy Development and
Technical Support Branch.

(d) The Director of Nuclear Reactor
Regulation or Director of Nuclear Ma-
terial Safety and Safeguards, as appro-
priate, will give notice of the dock-
eting of the public health and safety,
common defense and security, and en-
vironmental parts of an application for
a license for a facility or for receipt of
waste radioactive material from other
persons for the purpose of commercial
disposal by the waste disposal licensee,
except that for applications pursuant
to part 61 of this chapter paragraph (g)
of this section applies, to the Governor
or other appropriate official of the
State in which the facility is to be lo-
cated or the activity is to be conducted
and will cause to be published in the
FEDERAL REGISTER a notice of dock-
eting of the application which states
the purpose of the application and
specifies the location at which the pro-
posed activity would be conducted.

(e)(1) Upon receipt of the antitrust
information responsive to Regulatory
Guide 9.3 submitted in connection with
an application for a facility’s initial
operating license under section 103 of
the Act, the Director of Nuclear Reac-
tor Regulation or the Director of Nu-
clear Material Safety and Safeguards,
as appropriate, shall publish in the
FEDERAL REGISTER and in appropriate
trade journals a ‘‘Notice of Receipt of
Initial Operating License Antitrust In-
formation.” The mnotice shall invite
persons to submit, within thirty (30)
days after publication of the notice,
comments or information concerning
the antitrust aspects of the application
to assist the Director in determining,
pursuant to section 105c of the Act,
whether significant changes in the 1li-
censee’s activities or proposed activi-
ties have occurred since the comple-
tion of the previous antitrust review in
connection with the construction per-
mit. The notice shall also state that
persons who wish to have their views
on the antitrust aspects of the applica-
tion considered by the NRC and pre-
sented to the Attorney General for con-
sideration should submit such views
within thirty (30) days after publica-
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tion of the notice to: U.S. Nuclear Reg-
ulatory Commission, Washington, DC
20555. Attention: Chief, Policy Develop-
ment and Technical Support Branch.

(2) If the Director of Nuclear Reactor
Regulation or the Director of Nuclear
Material Safety and Safeguards, as ap-
propriate, after reviewing any com-
ments or information received in re-
sponse to the published notice and any
comments or information regarding
the applicant received from the Attor-
ney General, concludes that there have
been no significant changes since the
completion of the previous antitrust
review in connection with the con-
struction permit, a finding of no sig-
nificant changes shall be published in
the FEDERAL REGISTER, together with a
notice stating that any request for re-
evaluation of such finding should be
submitted within thirty (30) days of
publication of the notice. If no requests
for reevaluation are received within
that time, the finding shall become the
NRC’s final determination. Requests
for a reevaluation of the no significant
changes determination may be accept-
ed after the date when the Director’s
finding becomes final but before the
issuance of the initial operating license
only if they contain new information,
such as information about facts or
events of antitrust significance that
have occurred since that date, or infor-
mation that could not reasonably have
been submitted prior to that date.

(3) If, as a result of a reevaluation of
the finding described in paragraph
(e)(2) of this section, it is determined
that there have been no significant
changes, the Director of Nuclear Reac-
tor Regulation or the Director of Nu-
clear Material Safety and Safeguards,
as appropriate, shall deny the request
and shall publish a notice of finding of
no significant changes in the FEDERAL
REGISTER. The notice and finding be-
come the final NRC decision thirty (30)
days after being made and only in the
event that the Commission has not ex-
ercised sua sponte review.

(4) If the Director of Nuclear Reactor
Regulation or the Director of Nuclear
Material Safety and Safeguards, as ap-
propriate, concludes that significant
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changes have occurred since the com-
pletion of the antitrust review in con-
nection with the construction permit,
then the provisions of §2.102(d) apply.

(f)(1) Each application for a license to
receive and possess high-level radio-
active waste at a geologic repository
operations area pursuant to part 60 or
63 of this chapter, and any environ-
mental impact statement required in
connection therewith pursuant to sub-
part A of part 51 of this chapter, shall
be processed in accordance with the
provisions of this paragraph.

(2) To allow a determination as to
whether the application is complete
and acceptable for docketing, it will be
initially treated as a tendered docu-
ment, and a copy will be available for
public inspection in the Commission’s
Public Document Room. Twenty copies
shall be filed to enable this determina-
tion to be made.

(3) If the Director of Nuclear Mate-
rial Safety and Safeguards determines
that the tendered document is com-
plete and acceptable for docketing, a
docket number will be assigned and the
applicant will be notified of the deter-
mination. If it is determined that all or
any part of the tendered document is
incomplete and therefore not accept-
able for processing, the applicant will
be informed of this determination and
the respects in which the document is
deficient.

(4) [Reserved]

(b) If a tendered document is accept-
able for docketing, the applicant will
be requested to submit to the Director
of Nuclear Material Safety and Safe-
guards such additional copies of the ap-
plication and environmental impact
statement as the regulations in part 60
or 63 and subpart A of part 51 of this
chapter require; serve a copy of such
application and environmental impact
statement on the chief executive of the
municipality in which the geologic re-
pository operations area is to be lo-
cated, or if the geologic repository op-
erations area is not to be located with-
in a municipality, on the chief execu-
tive of the county (or to the Tribal or-
ganization, if it is to be located within
an Indian reservation); and make di-
rect distribution of additional copies to
Federal, State, Indian Tribe, and local
officials in accordance with the re-
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quirements of this chapter, and written
instructions from the Director of Nu-
clear Material Safety and Safeguards.
All such copies shall be completely as-
sembled documents, identified by dock-
et number. Subsequently distributed
amendments to the application, how-
ever, may include revised pages to pre-
vious submittals and, in such cases, the
recipients are responsible for inserting
the revised pages.

(6) The tendered document will be
formally docketed upon receipt by the
Director of Nuclear Material Safety
and Safeguards of the required addi-
tional copies. The date of docketing
shall be the date when the required
copies are received by the Director of
Nuclear Material Safety and Safe-
guards. Within ten (10) days after dock-
eting, the applicant shall submit to the
Director of Nuclear Material Safety
and Safeguards a written statement
that distribution of the additional cop-
ies to Federal, State, Indian Tribe, and
local officials has been completed in
accordance with requirements of this
chapter and written instructions fur-
nished to the applicant by the Director
of Nuclear Material Safety and Safe-
guards. Distribution of the additional
copies shall be deemed to be complete
as of the time the copies are deposited
in the mail or with a carrier prepaid
for delivery to the designated address-
ees.

(7) Amendments to the application
and supplements to the environmental
impact statement shall be filed and
distributed and a written statement
shall be furnished to the Director of
Nuclear Material Safety and Safe-
guards in the same manner as for the
initial application and environmental
impact statement.

(8) The Director of Nuclear Material
Safety and Safeguards will cause to be
published in the FEDERAL REGISTER a
notice of docketing which identifies
the State and location at which the
proposed geologic repository oper-
ations area would be located and will
give notice of docketing to the gov-
ernor of that State. The notice of dock-
eting will state that the Commission
finds that a hearing is required in the
public interest, prior to issuance of a
construction authorization, and will
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recite the matters specified in §2.104(a)
of this part.

(g) Each application for a license to
receive radioactive waste from other
persons for disposal under part 61 of
this chapter and the accompanying en-
vironmental report shall be processed
in accordance with the provisions of
this paragraph.

(1) To allow a determination as to
whether the application or environ-
mental report is complete and accept-
able for docketing, it will be initially
treated as a tendered document, and a
copy will be available for public inspec-
tion in the Commission’s Public Docu-
ment Room, One White Flint North,
11555 Rockville Pike (first floor), Rock-
ville, Maryland 20852-2738. One original
and two copies shall be filed to enable
this determination to be made.

(i) Upon receipt of a tendered appli-
cation, the Commission will publish in
the FEDERAL REGISTER notice of the
filed application and will notify the
governors, legislatures and other ap-
propriate State, county, and municipal
officials and tribal governing bodies of
the States and areas containing or po-
tentially affected by the activities at
the proposed site and the alternative
sites. The Commission will inform
these officials that the Commission
staff will be available for consultation
pursuant to §61.71 of this chapter. The
FEDERAL REGISTER notice will note the
opportunity for interested persons to
submit views and comments on the
tendered application for consideration
by the Commission and applicant. The
Commission will also notify the U.S.
Bureau of Indian Affairs when tribal
governing bodies are notified.

(ii) The Commission will also post a
public notice in a newspaper or news-
papers of general circulation in the af-
fected States and areas summarizing
information contained in the appli-
cant’s tendered application and noting
the opportunity to submit views and
comments.

(iii) When the Director of Nuclear
Material Safety and Safeguards deter-
mines that the tendered document is
complete and acceptable for docketing,
a docket number will be assigned and
the applicant will be notified of the de-
termination. If it is determined that
all or any part of the tendered docu-
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ment is incomplete and therefore not
acceptable for processing, the appli-
cant will be informed of this deter-
mination and the aspects in which the
document is deficient.

(2) With respect to any tendered doc-
ument that is acceptable for docketing,
the applicant will be requested to (i)
submit to the Director of Nuclear Ma-
terial Safety and Safeguards such addi-
tional copies as the regulations in part
61 and subpart A of part 51 of this chap-
ter require, (ii) serve a copy on the
chief executive of the municipality in
which the waste is to be disposed of or,
if the waste is not to be disposed of
within a municipality, serve a copy on
the chief executive of the county in
which the waste is to be disposed of,
(iii) make direct distribution of addi-
tional copies to Federal, State, Indian
Tribe, and local officials in accordance
with the requirements of this chapter
and written instructions from the Di-
rector of Nuclear Material Safety and
Safeguards, and (iv) serve a notice of
availability of the application and en-
vironmental report on the chief execu-
tives or governing bodies of the mu-
nicipalities or counties which have
been identified in the application and
environmental report as the location of
all or part of the alternative sites if
copies are not distributed under para-
graph (g)(2)(iii) of this section to the
executives or bodies. All distributed
copies shall be completely assembled
documents identified by docket num-
ber. Subsequently distributed amend-
ments, however, may include revised
pages to previous submittals and, in
such cases, the recipients will be re-
sponsible for inserting the revised
pages. In complying with the require-
ments of paragraph (g) of this section
the applicant shall not make public
distribution of those parts of the appli-
cation subject to §2.790(d).

(3) The tendered document will be
formally docketed upon receipt by the
Director of Nuclear Material Safety
and Safeguards of the required addi-
tional copies. Distribution of the addi-
tional copies shall be deemed to be
complete as of the time the copies are
deposited in the mail or with a carrier
prepaid for delivery to the designated
addressees. The date of docketing shall
be the date when the required copies
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are received by the Director of Nuclear
Material Safety and Safeguards. With-
in ten (10) days after docketing, the ap-
plicant shall submit to the Director of
Nuclear Material Safety and Safe-
guards a written statement that dis-
tribution of the additional copies to
Federal, State, Indian Tribe, and local
officials has been completed in accord-
ance with requirements of this section
and written instructions furnished to
the applicant by the Director of Nu-
clear Material Safety and Safeguards.

(4) Amendments to the application
and environmental report shall be filed
and distributed and a written state-
ment shall be furnished to the Director
of Nuclear Material Safety and Safe-
guards in the same manner as for the
initial application and environmental
report.

(5) The Director of Nuclear Material
Safety and Safeguards will cause to be
published in the FEDERAL REGISTER a
notice of docketing which identifies
the State and location of the proposed
waste disposal facility and will give no-
tice of docketing to the governor of
that State and other officials listed in
paragraph (g)(3) of this section and, in
a reasonable period thereafter, publish
in the FEDERAL REGISTER a notice pur-
suant to §2.105 offering opportunity to
request a hearing to the applicant and
other affected persons.

[41 FR 15833, Apr. 15, 1976; 41 FR 16793, Apr.
22, 1976, as amended at 42 FR 22885, May b5,
1977; 43 FR 46293, Oct. 6, 1978; 44 FR 60716,
Oct. 22, 1979; 46 FR 13976, Feb. 25, 1981; 47 FR
9985, Mar. 9, 1982; 47 FR 57477, Dec. 27, 1982; 49
FR 9399, Mar. 12, 1984; 52 FR 31608, Aug. 21,
1987; 53 FR 43419, Oct. 27, 1988; 54 FR 27869,
July 3, 1989; 63 FR 66730, Dec. 3, 1998; 64 FR
48947, Sept. 9, 1999; 656 FR 44659, July 19, 2000;
66 FR 55787, Nov. 2, 2001; 67 FR 67098, Nov. 4,
2002]

§2.102 Administrative review of appli-
cation.

(a) During review of an application
by the staff, an applicant may be re-
quired to supply additional informa-
tion. The staff may request any one
party to the proceeding to confer with
the staff informally. In the case of a
docketed application for a construction
permit or an operating license for a fa-
cility, the staff shall establish a sched-
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ule for its review of the application,
specifying the key intermediate steps
from the time of docketing until the
completion of its review.

(b) The Director of Nuclear Reactor
Regulation or Director of Nuclear Ma-
terial Safety and Safeguards, as appro-
priate, will refer the docketed applica-
tion to the ACRS as required by law
and in such additional cases as he or
the Commission may determine to be
appropriate. The ACRS will render to
the Commission one or more reports as
required by law or as requested by the
Commission.

(c) The Director of Nuclear Reactor
Regulation or Director of Nuclear Ma-
terial Safety and Safeguards, as appro-
priate, will make each report of the
ACRS a part of the record of the dock-
eted application, and transmit copies
to the appropriate State and local offi-
cials.

(d)(1) Except as provided in para-
graph (d)(2) of this section, the Direc-
tor of Nuclear Reactor Regulation or
Director of Nuclear Material Safety
and Safeguards, as appropriate, will
refer and transmit a copy of each dock-
eted application for a construction per-
mit or an operating license for a utili-
zation or production facility under sec-
tion 103 of the Act to the Attorney
General as required by section 105¢c of
the Act.

(2) The requirements of paragraph
(d)(1) of this section do not apply to an
application for an operating license for
a production or utilization facility
under section 103 of the Act for which
the construction permit was also
issued under section 103, unless the Di-
rector of Nuclear Reactor Regulation
or the Director of Nuclear Material
Safety and Safeguards, as appropriate,
determines, after consultation with the
Attorney General and in accordance
with §2.101(e), that such review is ad-
visable on the ground that significant
changes in the licensee’s activities or
proposed activities have occurred sub-
sequent to the previous review of the
Attorney General and the Commission
under section 105c¢ of the Act in connec-
tion with the construction permit.
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(3) The Director of Nuclear Reactor
Regulation or Director of Nuclear Ma-
terial Safety and Safeguards, as appro-
priate, will cause the Attorney Gen-
eral’s advice received pursuant to para-
graph (d)(1) of this section to be pub-
lished in the FEDERAL REGISTER
promptly upon receipt, and will make
such advice a part of the record in any
proceeding on antitrust matters con-
ducted in accordance with subsection
105¢(b) and section 189a of the Act. The
Director of Nuclear Reactor Regulation
or Director of Nuclear Material Safety
and Safeguards, as appropriate, will
also cause to be published in the FED-
ERAL REGISTER a notice that the Attor-
ney General has not rendered any such
advice. Any notice published in the
FEDERAL REGISTER pursuant to this
subparagraph will also include a notice
of hearing, if appropriate, or will state
that any person whose interest may be
affected by the proceeding may, pursu-
ant to and in accordance with §2.714,
file a petition for leave to intervene
and request a hearing on the antitrust
aspects of the application. The notice
will state that petitions for leave to in-
tervene and requests for hearing shall
be filed within 30 days after publication
of the notice.

[27 FR 377, Jan. 13, 1962, as amended at 36 FR
13270, July 17, 1971; 37 FR 15130, July 28, 1972;
47 FR 9986, Mar. 9, 1982]

§2.103 Action on applications for by-
product, source, special nuclear ma-
terial, and operator licenses.

(a) If the Director of Nuclear Reactor
Regulation or the Director of Nuclear
Material Safety and Safeguards, as ap-
propriate, finds that an application for
a byproduct, source, special nuclear
material, or operator license complies
with the requirements of the Act, the
Energy Reorganization Act, and this
chapter, he will issue a license. If the
license is for a facility, or for the re-
ceipt of waste radioactive material
from other persons for the purpose of
commercial disposal by the waste dis-
posal licensee, or if it is to receive and
possess high-level radioactive waste at
a geologic repository operations area
pursuant to part 60 or 63 of this chap-
ter, the Director of Nuclear Reactor
Regulation or the Director of Nuclear
Material Safety and Safeguards, as ap-
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propriate, will inform the State, Trib-
al, and local officials specified in
§2.104(e) of the issuance of the license.
For notice of issuance requirements for
licenses issued pursuant to part 61 of
this chapter, see §2.106(d).

(b) If the Director of Nuclear Reactor
Regulation or Director of Nuclear Ma-
terial Safety and Safeguards, as appro-
priate, finds that an application does
not comply with the requirements of
the Act and this chapter he may issue
a notice of proposed denial or a notice
of denial of the application and inform
the applicant in writing of:

(1) The nature of any deficiencies or
the reason for the proposed denial or
the denial, and

(2) The right of the applicant to de-
mand a hearing within twenty (20) days
from the date of the notice or such
longer period as may be specified in the
notice.

[28 FR 10152, Sept. 17, 1963, as amended at 47
FR 57478, Dec. 27, 1982; 66 FR 55787, Nov. 2,
2001]

HEARING ON APPLICATION—HOW
INITIATED

§2.104 Notice of hearing.

(a) In the case of an application on
which a hearing is required by the Act
or this chapter, or in which the Com-
mission finds that a hearing is required
in the public interest, the Secretary
will issue a notice of hearing to be pub-
lished in the FEDERAL REGISTER as re-
quired by law at least fifteen (15) days,
and in the case of an application con-
cerning a construction permit for a fa-
cility of the type described in §50.21(b)
or §50.22 of this chapter or a testing fa-
cility, at least thirty (30) days, prior to
the date set for hearing in the notice.l

1If the notice of hearing concerning an ap-

plication for a construction permit for a fa-
cility of the type described in §50.21(b) or
§50.22 of this chapter or a testing facility
does not specify the time and place of initial
hearing, a subsequent notice will be pub-
lished in the FEDERAL REGISTER which will
provide at least thirty (30) days notice of the
time and place of that hearing. After this no-
tice is given the presiding officer may re-
schedule the commencement of the initial
hearing for a later date or reconvene a re-
cessed hearing without again providing thir-
ty (30) days notice.
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In addition, in the case of an applica-
tion for a construction permit for a fa-
cility of the type described in §50.22 of
this chapter, or a testing facility, the
notice (other than a notice pursuant to
paragraph (d) of this section) shall be
issued as soon as practicable after the
application has been docketed: Pro-
vided, That if the Commission, pursu-
ant to §2.101(a)(2), decides to determine
the acceptability of the application on
the basis of its technical adequacy as
well as completeness, the notice shall
be issued as soon as practicable after
the application has been tendered. The
notice will state:

(1) The time, place, and nature of the
hearing and/or prehearing conference,
if any;

(2) The authority under which the
hearing is to be held;

(3) The matters of fact and law to be
considered; and

(4) The time within which answers to
the notice shall be filed.

(b) In the case of an application for a
construction permit for a facility on
which the Act requires a hearing, the
notice of hearing will, except as pro-
vided in paragraph (d) of this section
and unless the Commission determines
otherwise, state, in implementation of
paragraph (a)(3) of this section:

(1) That, if the proceeding is a con-
tested proceeding, the presiding officer
will consider the following issues: 2

(i) Whether in accordance with the
provisions of §50.35(a) of this chapter:

(a) The applicant has described the
proposed design of the facility, includ-
ing, but not limited to, the principal
architectural and engineering criteria
for the design, and has identified the
major features or components incor-
porated therein for the protection of
the health and safety of the public;

(b) Such further technical or design
information as may be required to
complete the safety analysis, and
which can reasonably be left for later
consideration will be supplied in the
final safety analysis report;

(c) Safety features or components, if
any, which require research and devel-
opment, have been described by the ap-

2TIssues (i) to (iv) are the issues pursuant to
the Atomic Energy Act of 1954, as amended.
Issue (v) is the issue pursuant to the Na-
tional Environmental Policy Act of 1969.
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plicant and the applicant has identi-
fied, and there will be conducted, a re-
search and development program rea-
sonably designed to resolve any safety
questions associated with such features
or components; and

(d) On the basis of the foregoing,
there is reasonable assurance that (1)
such safety questions will be satisfac-
torily resolved at or before the latest
date stated in the application for com-
pletion of the proposed facility; and (2)
taking into consideration the site cri-
teria contained in part 100 of this chap-
ter, the proposed facility can be con-
structed and operated at the proposed
location without undue risk to the
health and safety of the public;

(ii) Whether the applicant is tech-
nically qualified to design and con-
struct the proposed facility;

(iii) Whether the applicant is finan-
cially qualified to design and construct
the proposed facility;

(iv) Whether the issuance of a permit
for the construction of the facility will
be inimical to the common defense and
security or to the health and safety of
the public;

(v) If the application is for a con-
struction permit for a nuclear power
reactor, a testing facility, a fuel re-
processing plant, or other facility
whose construction or operation has
been determined by the Commission to
have a significant impact on the envi-
ronment, whether, in accordance with
the requirements of subpart A of part
51 of this chapter, the construction per-
mit should be issued as proposed.

(2) That, if the proceeding is not a
contested proceeding, the presiding of-
ficer will determine:

(i) Without conducting a de novo
evaluation of the application, whether
the application and the record of the
proceeding contain sufficient informa-
tion, and the review of the application
by the Commission’s staff has been
adequate to support affirmative find-
ings on (b)(1) (i) through (iii) specified
in this section and a negative finding
on (b)(1)({iv) specified in this section
proposed to be made and the issuance
of the construction permit proposed by
the Director of Nuclear Reactor Regu-
lation or Director of Nuclear Material
Safety and Safeguards, as appropriate,
and
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(ii) If the application is for a con-
struction permit for a nuclear power
reactor, a testing facility, a fuel proc-
essing plant, a uranium enrichment fa-
cility, or other facility whose construc-
tion or operation has been determined
by the Commission to have a signifi-
cant impact on the environment,
whether the review conducted by the
Commission pursuant to the National
Environmental Policy Act (NEPA) has
been adequate.

(3) That, regardless of whether the
proceeding is contested or uncontested,
the presiding officer will, in accordance
with subpart A of part 51 of this chap-
ter.

(i) Determine whether the require-
ments of section 102(2) (A), (C) and (E)
of the National Environmental Policy
Act and subpart A of part 51 of this
chapter have been complied with in the
proceeding;

(ii) Independently consider the final
balance among conflicting factors con-
tained in the record of the proceeding
with a view to determining the appro-
priate action to be taken; and

(iii) Determine whether the construc-
tion permit should be issued, denied, or
appropriately conditioned to protect
environmental values.

(c) In the case of an application for
an operating license in which a hearing
will be held, the notice of hearing will,
except as provided in paragraph (d) of
this section and unless the Commission
determines otherwise, state, in imple-
mentation of paragraph (a)(3) of this
section, that the presiding officer will
consider any matters in controversy
among the parties and may, where he
or she determines that a serious safety,
environmental, or common defense and
security matter has not been raised by
the parties, consider such other matter
within the purview of:

(1) Whether there is reasonable assur-
ance that construction of the facility
will be substantially completed on a
timely basis, in conformity with the
construction permit and the applica-
tion as amended, the provisions of the
Act, and the regulations in this chap-
ter;

(2) Whether the facility will operate
in conformity with the application as
amended, the provisions of the Act, and
the regulations in this chapter;

33

§2.104

(3) Whether there is reasonable assur-
ance: (i) That the activities to be au-
thorized by the operating license can
be conducted without endangering the
health and safety of the public, and (ii)
that such activities will be conducted
in compliance with the regulations in
this chapter;

(4) Whether the applicant is tech-
nically and financially qualified to en-
gage in the activities to be authorized
by the operating license in accordance
with the regulations in this chapter,
except that the issue of financial quali-
fication shall not be considered by the
presiding officer in an operating li-
cense hearing if the applicant is an
electric utility seeking a license to op-
erate a utilization facility of the type
described in §50.21(b) or §50.22;

(5) Whether the applicable provisions
of part 140 of this chapter have been
satisfied;

(6) Whether issuance of the license
will be inimical to the common defense
and security or to the health and safe-
ty of the public; and

(7) If the application is for an oper-
ating license for a nuclear power reac-
tor, a testing facility, or a fuel reproc-
essing plant, or other facility whose
operation has been determined by the
Commission to have a significant im-
pact on the environment, whether, in
accordance with the requirements of
subpart A of part 51 of this chapter, the
operating license should be issued as
proposed.3

(d) In an application for a construc-
tion permit or an operating license for
a facility on which a hearing is re-
quired by the Act or this chapter, or in
which the Commission finds that a
hearing is required in the public inter-
est to consider the antitrust aspects of
the application, the notice of hearing
will, unless the Commission deter-
mines otherwise, state:

(1) A time of the hearing, which will
be as soon as practicable after the re-
ceipt of the Attorney General’s advice

3Issues (1) to (6) are the issues pursuant to

the Atomic Energy Act of 1954, as amended.
Issue (7) is the issue pursuant to the Na-
tional Environmental Policy Act of 1969.
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and compliance with sections 105 and
189a of the Act and this part;4

(2) The presiding officer for the hear-
ing who shall be either an administra-
tive law judge or an atomic safety and
licensing board established by the
Commission or by the Chief Adminis-
trative Judge of the Atomic Safety and
Licensing Board Panel;

(83) That the presiding officer will
consider and decide whether the activi-
ties under the proposed license would
create or maintain a situation incon-
sistent with the antitrust laws de-
scribed in section 105a of the Act; and

(4) That matters of radiological
health and safety and common defense
and security, and matters raised under
the National Environmental Policy Act
of 1969, will be considered at another
hearing if otherwise required or or-
dered to be held, for which a notice will
be published pursuant to paragraphs (a)
and (b) of this section, unless otherwise
authorized by the Commission.

(e) The Secretary will give timely no-
tice of the hearing to all parties and to
other persons, if any, entitled by law to
notice. The Secretary will transmit a
notice of the hearing on an application
for a license for a production or utiliza-
tion facility, for a license for receipt of
waste radioactive material from other
persons for the purpose of commercial
disposal by the waste disposal licensee,
for a license under part 61 of this chap-
ter, for a license to receive and possess
high-level radioactive waste at a geo-

4As permitted by subsection 105¢ of the
Act, with respect to proceedings in which an
application for a construction permit was
filed prior to December 19, 1970, and pro-
ceedings in which a written request for anti-
trust review of an application for an oper-
ating license to be issued under section 104b
has been made by a person who intervened or
sought by timely written notice to the Com-
mission to intervene in the construction per-
mit proceeding for the facility to obtain a
determination of antitrust considerations or
to advance a jurisdictional basis for such de-
termination within 25 days after the date of
publication in the FEDERAL REGISTER Or no-
tice of filing of the application for an oper-
ating license or December 19, 1970, whichever
is later, the Commission may issue a con-
struction permit or operating license which
contains the conditions specified in §50.55b of
this chapter before the antitrust aspects of
the application are finally resolved.
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logic repository operations area pursu-
ant to part 60 or 63 of this chapter, and
for a license under part 72 of this chap-
ter to acquire, receive or possess spent
fuel for the purpose of storage in an
independent spent fuel storage instal-
lation (ISFSI) to the governor or other
appropriate official of the State and to
the chief executive of the municipality
in which the facility is to be located or
the activity is to be conducted or, if
the facility is not to be located or the
activity conducted within a munici-
pality, to the chief executive of the
county (or to the Tribal organization,
if it is to be so located or conducted
within an Indian reservation). The Sec-
retary will transmit a notice of hearing
on an application for a license under
part 72 of this chapter to acquire, re-
ceive or possess spent fuel, high-level
radioactive waste or radioactive mate-
rial associated with high-level radio-
active waste for the purpose of storage
in a monitored retrievable storage in-
stallation (MRS) to the same persons
who received notice of docketing under
§72.16(e) of this chapter.

[27 FR 377, Jan. 13, 1962]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §2.104, see the List of CFR
Sections Affected, which appears in the
Finding Aids section of the printed volume
and on GPO Access.

§2.105 Notice of proposed action.

(a) If a hearing is not required by the
Act or this chapter, and if the Commis-
sion has not found that a hearing is in
the public interest, it will, prior to act-
ing thereon, cause to be published in
the FEDERAL REGISTER a notice of pro-
posed action with respect to an appli-
cation for:

(1) A license for a facility;

(2) A license for receipt of waste ra-
dioactive material from other persons
for the purpose of commercial disposal
by the waste disposal licensee. All li-
censes issued under part 61 of this
chapter shall be so noticed;

(3) An amendment of a license speci-
fied in paragraph (a) (1) or (2) of this
section and which involves a signifi-
cant hazards consideration;

(4) An amendment to an operating li-
cense for a facility licensed under
§50.21(b) or §50.22 of this chapter or for
a testing facility, as follows:
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(i) If the Commission determines
under §50.58 of this chapter that the
amendment involves no significant
hazards consideration, though it will
provide mnotice of opportunity for
ahearing pursuant to this section, it
may make the amendment imme-
diately effective and grant a hearing
thereafter; or

(ii) If the Commission determines
under §§50.568 and 50.91 of this chapter
that an emergency situation exists or
that exigent circumstances exist and
that the amendment involves no sig-
nificant hazards consideration, it will
provide notice of opportunity for a
hearing pursuant to §2.106 (if a hearing
is requested, it will be held after
issuance of the amendment);

() A license to receive and possess
high-level radioactive waste at a geo-
logic repository operations area pursu-
ant to part 60 or 63 of this chapter.

(6) An amendment to a license speci-
fied in paragraph (a)(b) of this section,
or an amendment to a construction au-
thorization granted in proceedings on
an application for such a license, when
such an amendment would authorize
actions which may significantly affect
the health and safety of the public;

(7) A license under part 72 of this
chapter to acquire, receive or possess
spent fuel for the purpose of storage in
an independent spent fuel storage in-
stallation (ISFSI) or to acquire, re-
ceive or possess spent fuel, high-level
radioactive waste or radioactive mate-
rial associated with high-level radio-
active waste for the purpose of storage
in a monitored retrievable storage in-
stallation (MRS);

(8) An amendment to a license speci-
fied in paragraph (a)(7) of this section
when such an amendment presents a
genuine issue as to whether the health
and safety of the public will be signifi-
cantly affected; or

(9) Any other license or amendment
as to which the Commission deter-
mines that an opportunity for a public
hearing should be afforded;

(10) In the case of an application for
an operating license for a facility of a
type described in §50.21(b) or §50.22 of
this chapter or a testing facility, a no-
tice of opportunity for hearing shall be
issued as soon as practicable after the
application has been docketed; or
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(11) In the case of an application for
a license to receive and possess high-
level radioactive waste at a geologic
repository operations area, a notice of
opportunity for hearing, as required by
this paragraph, shall be published prior
to Commission action authorizing re-
ceipt of such wastes; this requirement
is in addition to the procedures set out
in §§2.101(f)(8) and 2.104 of this part,
which provide for a hearing on the ap-
plication prior to issuance of a con-
struction authorization.

(b) The notice of proposed action will
set forth:

(1) The nature of the action proposed;

(2) The manner in which a copy of the
safety analysis and of the ACRS report,
if any, may be obtained or examined.

(c) If an application for a license is
complete enough to permit all evalua-
tions, other than completion inspec-
tion, necessary for the issuance of a
construction permit and operating li-
cense, the notice of proposed issuance
of a construction permit may provide
that on completion of construction and
inspection the operating license will be
issued without further prior notice.

(d) The notice of proposed action will
provide that, within thirty (30) days
from the date of publication of the no-
tice in the FEDERAL REGISTER, or such
lesser period authorized by law as the
Commission may specify:

(1) The applicant may file a request
for a hearing; and

(2) Any person whose interest may be
affected by the proceeding may file a
request for a hearing or a petition for
leave to intervene if a hearing has al-
ready been requested.

(e)(1) If no request for a hearing or
petition for leave to intervene is filed
within the time prescribed in the no-
tice, the Director of Nuclear Reactor
Regulation or the Director of Nuclear
Material Safety and Safeguards, as ap-
propriate, may take the proposed ac-
tion, inform the appropriate State and
local officials, and publish in the FED-
ERAL REGISTER a notice of issuance of
the license or other action.

(2) If a request for a hearing or a peti-
tion for leave to intervene is filed with-
in the time prescribed in the notice,
the presiding officer who shall be an
Atomic Safety and Licensing Board es-
tablished by the Commission or by the
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Chief Administrative Judge of the
Atomic Safety and Licensing Board
Panel, will rule on the request and/or
petition, and the Secretary or the pre-
siding officer will issue a notice of
hearing or an appropriate order. The
presiding officer designated to rule on
a request or petition concerning the
antitrust aspects of an application may
be either an Administrative Law Judge
or an Atomic Safety and Licensing
Board.

(f) Applications for facility licenses
under section 103 of the Act and for fa-
cility operating licenses under section
104b of the Act as to which any person
intervened or sought by timely written
notice to the Commission to intervene
in the construction permit proceeding
to obtain a determination of antitrust
considerations or to advance a jurisdic-
tional basis for such determination are
also subject to the provisions of
§§2.101(b) and 2.102(d).

[27 FR 377, Jan. 13, 1962]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §2.105, see the List of CFR
Sections Affected, which appears in the
Finding Aids section of the printed volume
and on GPO Access.

§2.106 Notice of issuance.

(a) The Director of Nuclear Reactor
Regulation or Director of Nuclear Ma-
terial Safety and Safeguards, as appro-
priate, will cause to be published in the
FEDERAL REGISTER notice of, and will
inform the State and local officials
specified in §2.104(e) of the issuance of:

(1) A license or an amendment of a li-
cense for which a notice of proposed ac-
tion has been previously published; and

(2) An amendment of a license for a
facility of the type described in
§50.21(b) or §50.22 of this chapter, or a
testing facility, whether or not a no-
tice of proposed action has been pre-
viously published.

(b) The notice of issuance will set
forth:

(1) The nature of the license or
amendment;

(2) The manner in which copies of the
safety analysis, if any, may be ob-
tained and examined; and

(3) A finding that the application for
the license or amendment complies
with the requirements of the Act and
this chapter.
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(c) The Director of Nuclear Material
Safety and Safeguards will also cause
to be published in the FEDERAL REG-
ISTER notice of, and will inform the
State, local, and Tribal officials speci-
fied in §2.104(e) of any action with re-
spect to, an application for a license to
receive and possess high-level radio-
active waste at a geologic repository
operations area pursuant to part 60 or
63 of this chapter, or for the amend-
ment to such license for which a notice
of proposed action has been previously
published.

(d) The Director of Nuclear Material
Safety and Safeguards will also cause
to be published in the FEDERAL REG-
ISTER notice of, and will inform the
State and local officials or tribal gov-
erning body specified in §2.104(e) of any
licensing action with respect to a li-
cense to receive radioactive waste from
other persons for disposal under part 61
of this chapter or the amendment of
such a license for which a notice of pro-
posed action has been previously pub-
lished.

[37 FR 15131, July 28, 1972, as amended at 38
FR 9586, Apr. 18, 1973; 46 FR 13978, Feb. 25,
1981; 47 FR 57478, Dec. 27, 1982; 66 FR 55787,
Nov. 2, 2001]

§2.107 Withdrawal of application.

(a) The Commission may permit an
applicant to withdraw an application
prior to the issuance of a notice of
hearing on such terms and conditions
as it may prescribe, or may, on receiv-
ing a request for withdrawal of an ap-
plication, deny the application or dis-
miss it with prejudice. Withdrawal of
an application after the issuance of a
notice of hearing shall be on such
terms as the presiding officer may pre-
scribe.

(b) The withdrawal of an application
does not authorize the removal of any
document from the files of the Com-
mission.

(¢c) The Director of Nuclear Reactor
Regulation or Director of Nuclear Ma-
terial Safety and Safeguards, as appro-
priate, will cause to be published in the
FEDERAL REGISTER a notice of the
withdrawal of an application if notice
of receipt of the application has been
previously published.

[27 FR 377, Jan. 13, 1962, as amended at 28 FR
10152, Sept. 17, 1963]
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§2.108 Denial of application for failure
to supply information.

(a) The Director of Nuclear Reactor
Regulation or Director of Nuclear Ma-
terial Safety and Safeguards, as appro-
priate, may deny an application if an
applicant fails to respond to a request
for additional information within thir-
ty (30) days from the date of the re-
quest, or within such other time as
may be specified.

(b) The Director of Nuclear Reactor
Regulation or Director of Nuclear Ma-
terial Safety and Safeguards, as appro-
priate, will cause to be published in the
FEDERAL REGISTER a notice of denial
when notice of receipt of the applica-
tion has previously been published, but
not notice of hearing has yet been pub-
lished. The notice of denial will provide
that, within thirty (30) days after the
date of publication in the FEDERAL
REGISTER (1) the applicant may de-
mand a hearing, and (2) any person
whose interest may be affected by the
proceeding may file a petition for leave
to intervene.

(c) When both a notice of receipt of
the application and a notice of hearing
have been published, the presiding offi-
cer, upon a motion made by the staff
pursuant to §2.730, will rule whether an
application should be denied by the Di-
rector of Nuclear Reactor Regulation
or Director of Nuclear Material Safety
and Safeguards, as appropriate, pursu-
ant to paragraph (a).

[27 FR 377, Jan. 13, 1962, as amended at 39 FR
43195, Dec. 11, 1974]

§2.109 Effect of timely renewal appli-
cation.

(a) Except for the renewal of an oper-
ating license for a nuclear power plant
under 10 CFR 50.21(b) or 50.22, if, at
least 30 days prior to the expiration of
an existing license authorizing any ac-
tivity of a continuing nature, the li-
censee files an application for a re-
newal or for a new license for the activ-
ity so authorized, the existing license
will not be deemed to have expired
until the application has been finally
determined.

(b) If the licensee of a nuclear power
plant licensed under 10 CFR 50.21(b) or
50.22 files a sufficient application for
renewal of an operating license at least
5 years prior to the expiration of the
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existing license, the existing license
will not be deemed to have expired
until the application has been finally
determined.

[66 FR 64975, Dec. 13, 1991]

§2.110 Filing and administrative ac-
tion on submittals for design review
or early review of site suitability
issues.

(a)(1) A submittal pursuant to appen-
dix O of part 52 of this chapter shall be
subject to §§2.101(a) and 2.790 to the
same extent as if it were an application
for a permit or license.

(2) Except as specifically provided
otherwise by the provisions of appendix
Q to part 52 of this chapter, a sub-
mittal pursuant to appendix Q shall be
subject to §2.101(a) (2) through (4) to
the same extent as if it were an appli-
cation for a permit or license.

(b) Upon initiation of review by the
staff of a submittal of a type described
in paragraph (a)(1) of this section, the
Director of Nuclear Reactor Regulation
shall publish in the FEDERAL REGISTER
a notice of receipt of the submittal, in-
viting comments from interested per-
sons within 60 days of publication or
such other time as may be specified,
for consideration by the staff and
ACRS in their review.

(c) Upon completion of review by the
NRC staff and the ACRS of a submittal
of the type described in paragraph
(a)(1) of this section, the Director of
the Office of Nuclear Reactor Regula-
tion shall publish in the FEDERAL REG-
ISTER a determination as to whether or
not the design is acceptable, subject to
conditions as may be appropriate, and
shall make available at the NRC Web
site, http:/www.nrc.gov, a report that
analyzes the design.

[40 FR 2976, Jan. 17, 1975, as amended at 42
FR 22885, May 5, 1977; 54 FR 15398, Apr. 18,
1989; 64 FR 48948, Sept. 9, 1999]

§2.111 Prohibition of sex discrimina-
tion.

No person shall on the ground of sex
be excluded from participation in, be
denied a license under, be denied the
benefits of, or be subjected to discrimi-
nation under any program or activity
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carried on or receiving Federal assist-
ance under the Act or the Energy Reor-
ganization Act of 1974.

[40 FR 8777, Mar. 3, 1975]

Subpart B—Procedure for Impos-
ing Requirements by Order, or
for Modification, Suspension,
or Revocation of a License, or
for Imposing Civil Penalties

§2.200 Scope of subpart.

(a) This subpart prescribes the proce-
dures in cases initiated by the staff, or
upon a request by any person, to im-
pose requirements by order, or to mod-
ify, suspend, or revoke a license, or to
take other action as may be proper,
against any person subject to the juris-
diction of the Commission. However,
with regard to the holder of a part 76
certificate of compliance or compli-
ance plan, except for civil penalty pro-
cedures in this subpart, the applicable
procedures are set forth in §76.70 of
this chapter.

(b) This subpart also prescribes the
procedures in cases initiated by the
staff to impose civil penalties pursuant
to section 234 of the Act and section 206
of the Energy Reorganization Act of
1974.

[36 FR 16896, Aug. 26, 1971, as amended at 42
FR 28893, June 6, 1977; 48 FR 44172, Sept. 28,
1983; 62 FR 6668, Feb. 12, 1997]

§2.201 Notice of violation.

(a) In response to an alleged violation
of any provision of the Act or this
chapter or the conditions of a license
or an order issued by the Commission,
the Commission may serve on the li-
censee or other person subject to the
jurisdiction of the Commission a writ-
ten notice of violation; a separate no-
tice may be omitted if an order pursu-
ant to §2.202 or demand for information
pursuant to §2.204 is issued that other-
wise identifies the apparent violation.
The notice of violation will concisely
state the alleged violation and may re-
quire that the licensee or other person
submit, within 20 days of the date of
the notice or other specified time, a
written explanation or statement in
reply if the Commission believes that
the licensee has not already addressed
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all the issues contained in the notice of
violation, including:

(1) Corrective steps which have been
taken by the licensee or other person
and the results achieved;

(2) Corrective steps which will be
taken; and

(3) The date when full compliance
will be achieved.

(b) The notice may require the 1li-
censee or other person subject to the
jurisdiction of the Commission to
admit or deny the violation and to
state the reasons for the violation, if
admitted. It may provide that, if an
adequate reply is not received within
the time specified in the notice, the
Commission may issue an order or a
demand for information as to why the
license should not be modified, sus-
pended or revoked or why such other
action as may be proper should not be
taken.

[66 FR 40684, Aug. 15, 1991, as amended at 61
FR 43408, Aug. 22, 1996]

§2.202 Orders.

(a) The Commission may institute a
proceeding to modify, suspend, or re-
voke a license or to take such other ac-
tion as may be proper by serving on the
licensee or other person subject to the
jurisdiction of the Commission an
order that will:

(1) Allege the violations with which
the licensee or other person subject to
the Commission’s jurisdiction is
charged, or the potentially hazardous
conditions or other facts deemed to be
sufficient ground for the proposed ac-
tion, and specify the action proposed;

(2) Provide that the licensee or other
person must file a written answer to
the order under oath or affirmation
within twenty (20) days of its date, or
such other time as may be specified in
the order;

(3) Inform the licensee or any other
person adversely affected by the order
of his or her right, within twenty (20)
days of the date of the order, or such
other time as may be specified in the
order, to demand a hearing on all or
part of the order, except in a case
where the licensee or other person has
consented in writing to the order;

(4) Specify the issues for hearing; and

(b) State the effective date of the
order; if the Commission finds that the
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public health, safety, or interest so re-
quires or that the violation or conduct
causing the violation is willful, the
order may provide, for stated reasons,
that the proposed action be imme-
diately effective pending further order.

(b) A licensee or other person to
whom the Commission has issued an
order under this section must respond
to the order by filing a written answer
under oath or affirmation. The answer
shall specifically admit or deny each
allegation or charge made in the order,
and shall set forth the matters of fact
and law on which the licensee or other
person relies, and, if the order is not
consented to, the reasons as to why the
order should not have been issued. Ex-
cept as provided in paragraph (d) of
this section, the answer may demand a
hearing.

(c) If the answer demands a hearing,
the Commission will issue an order des-
ignating the time and place of hearing.

(1) If the answer demands a hearing
with respect to an immediately effec-
tive order, the hearing will be con-
ducted expeditiously, giving due con-
sideration to the rights of the parties.

(2) (1) The licensee or other person to
whom the Commission has issued an
immediately effective order may, in
addition to demanding a hearing, at
the time the answer is filed or sooner,
move the presiding officer to set aside
the immediate effectiveness of the
order on the ground that the order, in-
cluding the need for immediate effec-
tiveness, is not based on adequate evi-
dence but on mere suspicion, un-
founded allegations, or error. The mo-
tion must state with particularity the
reasons why the order is not based on
adequate evidence and must be accom-
panied by affidavits or other evidence
relied on. The NRC staff shall respond
within (b) days of the receipt of the mo-
tion. The motion must be decided by
the presiding officer expeditiously.
During the pendency of the motion or
at any other time, the presiding officer
may not stay the immediate effective-
ness of the order, either on its own mo-
tion, or upon motion of the licensee or
other person. The presiding officer will
uphold the immediate effectiveness of
the order if it finds that there is ade-
quate evidence to support immediate
effectiveness. An order upholding im-
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mediate effectiveness will constitute
the final agency action on immediate
effectiveness. An order setting aside
immediate effectiveness will be re-
ferred promptly to the Commission
itself and will not be effective pending
further order of the Commission.

(ii) The presiding officer may, on mo-
tion by the staff or any other party to
the proceeding, where good cause ex-
ists, delay the hearing on the imme-
diately effective order at any time for
such periods as are consistent with the
due process rights of the licensee and
other affected parties.

(d) An answer may consent to the
entry of an order in substantially the
form proposed in the order with respect
to all or some of the actions proposed
in the order. The consent, in the an-
swer or other written document, of the
licensee or other person to whom the
order has been issued to the entry of an
order shall constitute a waiver by the
licensee or other person of a hearing,
findings of fact and conclusions of law,
and of all right to seek Commission
and judicial review or to contest the
validity of the order in any forum as to
those matters which have been con-
sented to or agreed to or on which a
hearing has not been requested. An
order that has been consented to shall
have the same force and effect as an
order made after hearing by a presiding
officer or the Commission, and shall be
effective as provided in the order.

(e) If the order involves the modifica-
tion of a part 50 license and is a
backfit, the requirements of §50.109 of
this chapter shall be followed, unless
the licensee has consented to the ac-
tion required.

[566 FR 40684, Aug. 15, 1991, as amended at 57
FR 20198, May 12, 1992]

§2.203 Settlement and compromise.

At any time after the issuance of an
order designating the time and place of
hearing in a proceeding to modify, sus-
pend, or revoke a license or for other
action, the staff and a licensee or other
person may enter into a stipulation for
the settlement of the proceeding or the
compromise of a civil penalty. The
stipulation or compromise shall be sub-
ject to approval by the designated pre-
siding officer or, if none has been des-
ignated, by the Chief Administrative
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Law Judge, according due weight to
the position of the staff. The presiding
officer, or if none has been designated,
the Chief Administrative Law Judge,
may order such adjudication of the
issues as he may deem to be required in
the public interest to dispose of the
proceeding. If approved, the terms of
the settlement or compromise shall be
embodied in a decision or order set-
tling and discontinuing the proceeding.

[36 FR 16896, Aug. 26, 1971]

§2.204 Demand for information.

(a) The Commission may issue to a li-
censee or other person subject to the
jurisdiction of the Commission a de-
mand for information for the purpose
of determining whether an order under
§2.202 should be issued, or whether
other action should be taken, which de-
mand will:

(1) Allege the violations with which
the licensee or other person is charged,
or the potentially hazardous conditions
or other facts deemed to be sufficient
ground for issuing the demand; and

(2) Provide that the licensee must, or
the other person may, file a written an-
swer to the demand for information
under oath or affirmation within twen-
ty (20) days of its date, or such other
time as may be specified in the demand
for information.

(b) A licensee to whom the Commis-
sion has issued a demand for informa-
tion under this section must respond to
the demand by filing a written answer
under oath or affirmation; any other
person to whom the Commission has
issued a demand for information may,
in its discretion, respond to the de-
mand by filing a written answer under
oath or affirmation. The licensee’s an-
swer shall specifically admit or deny
each allegation or charge made in the
demand for information, and shall set
forth the matters of fact and law on
which the licensee relies. A person
other than a licensee may answer as
described above, or by setting forth its
reasons why the demand should not
have been issued and, if the requested
information is not provided, the rea-
sons why it is not provided.

(c) Upon review of the answer filed
pursuant to paragraph (a)(2) of this sec-
tion, or if no answer is filed, the Com-
mission may institute a proceeding
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pursuant to 10 CFR 2.202 to take such
action as may be proper.

(d) An answer may consent to the
entry of an order pursuant to §2.202 in
substantially the form proposed in the
demand for information. Such consent
shall constitute a waiver as provided in
§2.202(d).

[56 FR 40685, Aug. 15, 1991]

§2.205

(a) Before instituting any proceeding
to impose a civil penalty under section
234 of the Act, the Executive Director
for Operations or the Executive Direc-
tor’s designee, as appropriate, shall
serve a written notice of violation upon
the person charged. This notice may be
included in a notice issued pursuant to
§2.201 or §76.70(d) of this chapter. The
notice of violation shall specify the
date or dates, facts, and the nature of
the alleged act or omission with which
the person is charged, and shall iden-
tify specifically the particular provi-
sion or provisions of the law, rule, reg-
ulation, license, permit, part 76 certifi-
cate of compliance or compliance plan,
or cease and desist order involved in
the alleged violation and must state
the amount of each proposed penalty.
The notice of violation shall also ad-
vise the person charged that the civil
penalty may be paid in the amount
specified therein, or the proposed impo-
sition of the civil penalty may be pro-
tested in its entirety or in part, by a
written answer, either denying the vio-
lation or showing extenuating cir-
cumstances. The notice of violation
shall advise the person charged that
upon failure to pay a civil penalty sub-
sequently determined by the Commis-
sion, if any, unless compromised, re-
mitted, or mitigated, be collected by
civil action, pursuant to Section 234c of
the Act.

(b) Within twenty (20) days of the
date of a notice of violation or other
time specified in the notice, the person
charged may either pay the penalty in
the amount proposed or answer the no-
tice of violation. The answer to the no-
tice of violation shall state any facts,
explanations, and arguments, denying
the charges of violation, or dem-
onstrating any extenuating cir-
cumstances, error in the notice of vio-
lation, or other reason why the penalty

Civil penalties.
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should not be imposed and may request
remission or mitigation of the penalty.

(c) If the person charged with viola-
tion fails to answer within the time
specified in paragraph (b) of this sec-
tion, an order may be issued imposing
the civil penalty in the amount set
forth in the notice of violation de-
scribed in paragraph (a) of this section.

(d) If the person charged with viola-
tion files an answer to the notice of
violation, the Executive Director for
Operations or the Executive Director’s
designee, upon consideration of the an-
swer, will issue an order dismissing the
proceeding or imposing, mitigating, or
remitting the civil penalty. The person
charged may, within twenty (20) days
of the date of the order or other time
specified in the order, request a hear-
ing.

(e) If the person charged with viola-
tion requests a hearing, the Commis-
sion will issue an order designating the
time and place of hearing.

(f) If a hearing is held, an order will
be issued after the hearing by the pre-
siding officer or the Commission dis-
missing the proceeding or imposing,
mitigating, or remitting the civil pen-
alty.

(g) The Executive Director for Oper-
ations or the Executive Director’s des-
ignee, as appropriate may compromise
any civil penalty, subject to the provi-
sions of §2.203.

(h) If the civil penalty is not com-
promised, or is not remitted by the Ex-
ecutive Director for Operations or the
Executive Director’s designee, as ap-
propriate, the presiding officer, or the
Commission, and if payment is not
made within ten (10) days following ei-
ther the service of the order described
in paragraph (c) or (f) of this section,
or the expiration of the time for re-
questing a hearing described in para-
graph (d) of this section, the Executive
Director for Operations or the Execu-
tive Director’s designee, as appro-
priate, may refer the matter to the At-
torney General for collection.

(i) Except when payment is made
after compromise or mitigation by the
Department of Justice or as ordered by
a court of the United States, following
reference of the matter to the Attorney
General for collection, payment of civil
penalties imposed under Section 234 of
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the Act are to be made payable to the
U.S. Nuclear Regulatory Commission,
in U.S. funds, by check, draft, money
order, credit cars, or electronic funds
transfer such as Automated Clearing
House (ACH) using Electronic Data
Interchange (EDI). Federal agencies
may also make payment by the On-
Line Payment and Collections System
(OPAC’s). All payments are to be made
in accordance with the specific pay-
ment instructions provided with No-
tices of Violation that propose civil
penalties and Orders Imposing Civil
Monetary Penalties.

() Amount. A civil monetary penalty
imposed under Section 234 of the Atom-
ic Energy Act of 1954, as amended, or
any other statute within the jurisdic-
tion of the Commission that provides
for the imposition of a civil penalty in
an amount equal to the amount set
forth in Section 234, may not exceed
$120,000 for each violation. If any viola-
tion is a continuing one, each day of
such violation shall constitute a sepa-
rate violation for the purpose of com-
puting the applicable civil penalty.

[36 FR 16896, Aug. 26, 1971, as amended at 52
FR 31608, Aug. 21, 1987; 54 FR 53315, Dec. 28,
1989; 61 FR 53555, Oct. 11, 1996; 62 FR 6668,
Feb. 12, 1997; 63 FR 31850, June 10, 1998; 65 FR
59272, Oct. 4, 2000]

§2.206 Requests for action under this
subpart.

(a) Any person may file a request to
institute a proceeding pursuant to
§2.202 to modify, suspend, or revoke a
license, or for any other action as may
be proper. Requests must be addressed
to the Executive Director for Oper-
ations and must be filed either by de-
livery to the NRC Public Document
Room at 2120 L. Street, NW., Wash-
ington, DC, or by mail or telegram ad-
dressed to the Executive Director for
Operations, U.S. Nuclear Regulatory
Commission, Washington, DC 20555—
0001. The request must specify the ac-
tion requested and set forth the facts
that constitute the basis for the re-
quest. The Executive Director for Oper-
ations will refer the request to the Di-
rector of the NRC office with responsi-
bility for the subject matter of the re-
quest for appropriate action in accord-
ance with paragraph (b) of this section.
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(b) Within a reasonable time after a
request pursuant to paragraph (a) of
this section has been received, the Di-
rector of the NRC office with responsi-
bility for the subject matter of the re-
quest shall either institute the re-
quested proceeding in accordance with
this subpart or shall advise the person
who made the request in writing that
no proceeding will be instituted in
whole or in part, with respect to the re-
quest, and the reasons for the decision.

(c)(1) Director’s decisions under this
section will be filed with the Office of
the Secretary. Within twenty-five (25)
days after the date of the Director’s de-
cision under this section that no pro-
ceeding will be instituted or other ac-
tion taken in whole or in part, the
Commission may on its own motion re-
view that decision, in whole or in part,
to determine if the Director has abused
his discretion. This review power does
not limit in any way either the Com-
mission’s supervisory power over dele-
gated staff actions or the Commission’s
power to consult with the staff on a
formal or informal basis regarding in-
stitution of proceedings under this sec-
tion.

(2) No petition or other request for
Commission review of a Director’s de-
cision under this section will be enter-
tained by the Commission.

[39 FR 12353, Apr. 5, 1974, as amended at 42
FR 36240, July 14, 1977; 45 FR 73466, Nov. 5,

1980; 52 FR 31608, Aug. 21, 1987; 53 FR 43419,
Oct. 27, 1988; 64 FR 48948, Sept. 9, 1999]

Subpart C [Reserved]

Subpart D—Additional Procedures
Applicable to Proceedings for
the Issuance of Licenses To
Construct or Operate Nuclear
Power Plants of Duplicate De-
sign at Multiple Sites

SOURCE: 40 FR 2976, Jan. 17, 1975, unless
otherwise noted.

§2.400 Scope of subpart.

This subpart describes procedures ap-
plicable to licensing proceedings which
involve the consideration in hearings
of a number of applications, filed by
one or more applicants pursuant to ap-
pendix N of part 52 of this chapter, for
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licenses to construct and operate nu-
clear power reactors of essentially the
same design to be located at different
sites.

[40 FR 2976, Jan. 17, 1975, as amended at 54
FR 15398, Apr. 18, 1989]

§2.401 Notice of hearing on applica-
tions pursuant to appendix N of
part 52 for construction permits.

(a) In the case of applications pursu-
ant to appendix N of part 52 of this
chapter for construction permits for
nuclear power reactors of the type de-
scribed in §50.22 of this chapter, the
Secretary will issue notices of hearing
pursuant to §2.104.

(b) The notice of hearing will also
state the time and place of the hear-
ings on any separate phase of the pro-
ceeding.

[40 FR 2976, Jan. 17, 1975, as amended at 54
FR 15398, Apr. 18, 1989]

§2.402 Separate hearings on separate
issues; consolidation of pro-
ceedings.

(a) In the case of applications pursu-
ant to appendix N of part 52 of this
chapter for construction permits for
nuclear power reactors of a type de-
scribed in §50.22 of this chapter, the
Commission or the presiding officer
may order separate hearings on par-
ticular phases of the proceeding, such
as matters related to the acceptability
of the design of the reactor, in the con-
text of the site parameters postulated
for the design; environmental matters;
or antitrust aspects of the application.

(b) If a separate hearing is held on a
particular phase of the proceeding, the
Commission or presiding officers of
each affected proceeding may, pursu-
ant to §2.716, consolidate for hearing
on that phase two or more proceedings
to consider common issues relating to
the applications involved in the pro-
ceedings, if it finds that such action
will be conducive to the proper dis-
patch of its business and to the ends of
justice. In fixing the place of any such
consolidated hearing due regard will be
given to the convenience and necessity
of the parties, petitioners for leave to
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intervene or the attorneys or rep-
resentatives of such persons, and the
public interest.

[40 FR 2976, Jan. 17, 1975, as amended at 43
FR 17801, Apr. 26, 1978; 54 FR 15398, Apr. 18,
1989]

§2.403 Notice of proposed action on
applications for operating licenses
pursuant to appendix N of part 52.

In the case of applications pursuant
to appendix N of part 52 of this chapter
for operating licenses for nuclear power
reactors, if the Commission has not
found that a hearing is in the public in-
terest, the Director of Nuclear Reactor
Regulation will, prior to acting there-
on, cause to be published in the FED-
ERAL REGISTER, pursuant to §2.105, a
notice of proposed action with respect
to each application as soon as prac-
ticable after the applications have been
docketed.

[40 FR 2976, Jan. 17, 1975, as amended at 54
FR 15398, Apr. 18, 1989]

§2.404 Hearings on applications for
operating licenses pursuant to ap-
pendix N of part 52.

If a request for a hearing and/or peti-
tion for leave to intervene is filed with-
in the time prescribed in the notice of
proposed action on an application for
an operating license pursuant to appen-
dix N of part 52 of this chapter with re-
spect to a specific reactor(s) at a spe-
cific site and the Commission or an
atomic safety and licensing board des-
ignated by the Commission or by the
Chairman of the Atomic Safety and Li-
censing Board Panel has issued a no-
tice of hearing or other appropriate
order, the Commission or the atomic
safety and licensing board may order
separate hearings on particular phases
of the proceeding and/or consolidate for
hearing two or more proceedings in the
manner described in §2.402.

[40 FR 2976, Jan. 17, 1975, as amended at 54
FR 15398, Apr. 18, 1989]

§2.405 Initial decisions
dated hearings.

At the conclusion of any hearing held
pursuant to this subpart, the presiding
officer will render a partial initial deci-
sion which may be appealed pursuant
to §2.762. No construction permit or
full power operating license will be

in consoli-
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issued until an initial decision has been
issued on all phases of the hearing and
all issues under the Act and the Na-
tional Environmental Policy Act of
1969 appropriate to the proceeding have
been resolved.

§2.406 Finality of decisions on sepa-
rate issues.

Notwithstanding any other provision
of this chapter, in a proceeding con-
ducted pursuant to this subpart and ap-
pendix N of part 52 of this chapter, no
matter which has been reserved for
consideration in one phase of the hear-
ing shall be considered at another
phase of the hearing except on the
basis of significant new information
that substantially affects the conclu-
sion(s) reached at the other phase or
other good cause.

[40 FR 2976, Jan. 17, 1975, as amended at 54
FR 15398, Apr. 18, 1989]

§2.407 Applicability of other sections.

The provisions of subparts A and G
relating to construction permits and
operating licenses apply, respectively,
to construction permits and operating
licenses subject to this subpart, except
as qualified by the provisions of this
subpart.

Subpart E—Additional Procedures
Applicable to Proceedings for
the Issuance of Licenses To
Manufacture Nuclear Power
Reactors To Be Operated at
Sites Not Identified in the Li-
cense Application and Re-
lated Licensing Proceedings

SOURCE: 38 FR 30252, Nov. 2, 1973, unless
otherwise noted.

§2.500 Scope of subpart.

This subpart prescribes procedures
applicable to licensing proceedings
which involve the consideration in sep-
arate hearings of an application for a
license to manufacture nuclear power
reactors pursuant to appendix M of
part 52 of this chapter, and applica-
tions for construction permits and op-
erating licenses for nuclear power reac-
tors which have been the subject of
such an application for a license to



§2.501

manufacture such facilities (manufac-
turing license).

[40 FR 2976, Jan. 17, 1975, as amended at 54
FR 15398, Apr. 18, 1989]

§2.501 Notice of hearing on applica-
tion pursuant to appendix M of part
52 for a license to manufacture nu-
clear power reactors.

(a) In the case of an application pur-
suant to appendix M of part 52 of this
chapter for a license to manufacture
nuclear power reactors of the type de-
scribed in §50.22 of this chapter to be
operated at sites not identified in the
license application, the Secretary will
issue a notice of hearing to be pub-
lished in the FEDERAL REGISTER at
least thirty (30) days prior to the date
set for hearing in the notice.! The no-
tice shall be issued as soon as prac-
ticable after the application has been
docketed. The notice will state:

(1) The time, place, and nature of the
hearing and/or the prehearing con-
ference;

(2) The authority within which the
hearing is to be held;

(3) The matters of fact and law to be
considered; and

(4) The time within which answers to
the notice shall be filed.

(b) The issues stated in the notice of
hearing pursuant to paragraph (a) of
this section will not involve consider-
ation of the particular sites at which
any of the nuclear power reactors to be
manufactured will be located and oper-
ated. Except as the Commission deter-
mines otherwise, the notice of hearing
will state:

(1) That, if the proceeding is a con-
tested proceeding, the presiding officer
will consider the following issues:2

(i) Whether the applicant has de-
scribed the proposed design of, and the
site parameters postulated for, the re-
actor(s), including, but not limited to,
the principal architectural and engi-
neering criteria for the design, and has

1The thirty (30) day requirement of this
paragraph is not applicable to a notice of the
time and place of hearing published by the
presiding officer after the notice of hearing
described in this section has been published.

2Tssues (i) and (vi) are the issues pursuant
to the Atomic Energy Act of 1954, as amend-
ed. Issue (vii) is the issue pursuant to the Na-
tional Environmental Policy Act of 1969.
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identified the major features or compo-
nents incorporated therein for the pro-
tection of the health and safety of the
public;

(ii) Whether such further technical or
design information as may be required
to complete the design report and
which can reasonably be left for later
consideration, will be supplied in a sup-
plement to the design report;

(iii) Whether safety features or com-
ponents, if any, which require research
and development have been described
by the applicant and the applicant has
identified, and there will be conducted
a research and development program
reasonably designed to resolve any
safety questions associated with such
features or components;

(iv) Whether on the basis of the fore-
going, there is reasonable assurance
that (A) such safety questions will be
satisfactorily resolved before any of
the proposed nuclear power reactors
are removed from the manufacturing
site, and (B) taking into consideration
the site criteria contained in part 100
of this chapter, the proposed reactor(s)
can be constructed and operated at
sites having characteristics that fall
within the site parameters postulated
for the design of the reactor(s) without
undue risk to the health and safety of
the public;

(v) Whether the applicant is tech-
nically and financially qualified to de-
sign and manufacture the proposed re-
actor(s);

(vi) Whether the issuance of a license
for manufacture of the reactor(s) will
be inimical to the common defense and
security or to the health and safety of
the public; and

(vii) Whether, in accordance with the
requirements of subpart A of part 51
and appendix M of part 52 of this chap-
ter, the license should be issued as pro-
posed.

(2) That, if the proceeding is not a
contested proceeding, the presiding of-
ficer will determine (i) without con-
ducting a de novo evaluation of the ap-
plication, whether the application and
the record of the proceeding contain
sufficient information, and the review
of the application by the Commission’s
staff has been adequate to support af-
firmative findings on paragraphs (b)(1)
(i) through (v) of this section and a
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negative finding on paragraph (b)(1)(vi)
of this section proposed to be made and
the issuance of the license to manufac-
ture proposed by the Director of Nu-
clear Reactor Regulation, and (ii)
whether the review conducted by the
Commission pursuant to the National
Environmental Policy Act (NEPA) has
been adequate.

(3) That, regardless of whether the
proceeding is contested or uncontested,
the presiding officer will, in accordance
with subpart A of part 51 and para-
graph 3 of appendix M of part 52 of this
chapter,

(i) Determine whether the require-
ments of section 102(2) (A), (C) and (E)
of the National Environmental Policy
Act and subpart A of part 51 of this
chapter have been complied with in the
proceeding;

(ii) Independently consider the final
balance among conflicting factors con-
tained in the record of the proceeding
with a view to determining the appro-
priate action to be taken; and

(iii) Determine whether the manufac-
turing license should be issued, denied
or appropriately conditioned to protect
environmental values.

(c) The place of hearing on an appli-
cation for a manufacturing license will
be Washington, DC, or such other loca-
tion as the Commission deems appro-
priate.

[38 FR 30252, Nov. 2, 1973, as amended at 39
FR 26279, July 18, 1974; 39 FR 33202, Sept. 16,
1974; 49 FR 9401, Mar. 12, 1984; 54 FR 15398,
Apr. 18, 1989; 54 FR 52342, Dec. 21, 1989]

§2.502 Notice of hearing on applica-
tion for a permit to construct a nu-
clear power reactor manufactured
pursuant to a Commission license
issued pursuant to appendix M of
part 52 of this chapter at the site at
which the reactor is to be operated.

The issues stated for consideration in
the notice of hearing on an application
for a permit to construct a nuclear
power reactor(s) which is the subject of
an application for a manufacturing li-
cense pursuant to appendix M of part 52
of this chapter, will be those stated in
§2.104(b) and, in addition, whether the
site on which the facility is to be oper-
ated falls within the postulated site pa-
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rameters specified in the relevant ap-
plication for a manufacturing license.

[40 FR 2976, Jan. 17, 1975, as amended at 54
FR 15398, Apr. 18, 1989]

§2.503 Finality of decisions on sepa-
rate issues.

Notwithstanding any other provision
of this chapter, no matter which has
been resolved at an earlier stage of the
licensing process which involves a
manufacturing license, a permit to
construct a reactor for which a manu-
facturing license is sought, a license to
operate such a reactor, and any amend-
ment to such permit or licenses shall
be determined to be at issue in any
subsequent state of the licensing proc-
ess except on the basis of significant
new information that substantially af-
fects the conclusion(s) reached at the
earlier stage or other good cause.

§2.504 Applicability of other sections.

The provisions of subparts A and G
relating to construction permits apply
to manufacturing licenses subject to
this subpart, with respect to matters of
radiological health and safety, environ-
mental protection, and the common de-
fense and security, except that §2.104
(a) and (b) do not apply to manufac-
turing licenses. The provisions of sub-
parts A and G relating to construction
permits and operating licenses apply,
respectively, to construction permits
and operating licenses subject to this
subpart, except as qualified by the pro-
visions of this subpart.

Subpart F—Additional Procedures
Applicable to Early Partial De-
cisions on Site Suitability
Issues in Connection With an
Application for a Permit To
Construct Certain Utilization
Facilities

SOURCE: 42 FR 22885, May 5, 1977, unless
otherwise noted.

§2.600 Scope of subpart.

This subpart prescribes procedures
applicable to licensing proceedings
which involve an early submittal of
site suitability information in accord-
ance with §2.101(a-1), and a hearing and
early partial decision on issues of site
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suitability, in connection with an ap-
plication for a permit to construct a
utilization facility which is subject to
§51.20(b) of this chapter and is of the
type specified in §50.21(b) (2) or (3) or
§50.22 of this chapter or is a testing fa-
cility.

[49 FR 9401, Mar. 12, 1984]

§2.601 Applicability of other sections.

The provisions of subparts A and G
relating to applications for construc-
tion permits and proceedings thereon
apply, respectively, to aplications and
proceedings in accordance with this
subpart, except as specifically provided
otherwise by the provisions of this sub-
part.

§2.602 Filing fees.

Each application which contains a re-
quest for early review of site suit-
ability issues under the procedures of
this subpart shall be accompanied by
any fee required by §50.30(e) and part
170 of this chapter.

§2.603 Acceptance and docketing of
application for early review of site
suitability issues.

(a) Each part of an application sub-
mitted in accordance with §2.101(a-1) of
this part will be initially treated as a
tendered application. If it is deter-
mined that any one of the parts as de-
scribed in §2.101(a-1) is incomplete and
not acceptable for processing, the Di-
rector of Nuclear Reactor Regulation
will inform the applicant of this deter-
mination and the respects in which the
document is deficient. Such a deter-
mination of completeness will gen-
erally be made within a period of thir-
ty (30) days.

(b)(1) The Director of Nuclear Reac-
tor Regulation will accept for dock-
eting an application for a construction
permit for a utilization facility which
is subject to §51.20(b) of this chapter
and is of the type specified in §50.21(b)
(2) or (3) or §50.22 or is a testing facil-
ity where part one of the application as
described in §2.101(a-1) is complete.
Part one of any application will not be
considered complete unless it contains
proposed findings as required by
§2.101(a-1)(1)(i) and unless it describes
the applicant’s site selection process,
specifies the extent to which that proc-
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ess involves the consideration of alter-
native sites, explains the relationship
between that process and the applica-
tion for early review of site suitability
issues, and briefly describes the appli-
cant’s long-range plans for ultimate de-
velopment of the site. Upon assignment
of a docket number, the procedures in
§2.101(a) (3) and (4) relating to formal
docketing and the submission and dis-
tribution of additional copies of the ap-
plication shall be followed.

(2) Additional parts of the applica-
tion will be docketed upon a deter-
mination by the Director of Nuclear
Reactor Regulation that they are com-
plete.

(c) If part one of the application is
docketed, the Director of Nuclear Re-
actor Regulation will cause to be pub-
lished in the FEDERAL REGISTER and
send to the Governor or other appro-
priate official of the State in which the
site is located, a notice of docketing of
the application which states the pur-
pose of the application, states the loca-
tion of the proposed site, states that a
notice of hearing will be published, re-
quests comments within 120 days or
such other time as may be specified on
the initiation or outcome of an early
site review from Federal, State, and
local agencies and interested persons,
and in the case of applications filed
under section 103 of the Act, states
that a person who wishes to have his
views on the antitrust aspects of the
application presented to the Attorney
General for consideration shall submit
such views in accordance with a subse-
quent notice that will be published in
the FEDERAL REGISTER. In the case of a
nuclear power reactor, such subsequent
notice will be published following sub-
mission of the information required by
§50.33a.

[42 FR 22885, May b5, 1977, as amended at 49
FR 9401, Mar. 12, 1984]

§2.604 Notice of hearing on applica-
tion for early review of site suit-
ability issues.

(a) Where an applicant for a con-
struction permit for a utilization facil-
ity subject to this subpart requests an
early review and hearing and an early
partial decision on issues of site suit-
ability pursuant to §2.101(a-1), the pro-
visions in the notice of hearing setting
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forth the matters of fact and law to be
considered, as required by §2.104, shall
be modified so as to relate only to the
site suitability issue or issues under re-
view.

(b) After docketing of part two of the
application, as provided in §§2.101(a-1)
and 2.603, a supplementary notice of
hearing will be published pursuant to
§2.104 with respect to the remaining
unresolved issues in the proceeding
within the scope of §2.104. Such supple-
mentary notice of hearing will provide
that any person whose interest may be
affected by the proceeding and who de-
sires to participate as a party in the
resolution of the remaining issues shall
file a petition for leave to intervene
pursuant to §2.714 within the time pre-
scribed in the notice. Such supple-
mentary notice will also provide appro-
priate opportunities for participation
by a representative of an interested
state under §2.715(c) and for limited ap-
pearances pursuant to §2.715(a).

(c) Any person who was permitted to
intervene as a party pursuant to the
initial notice of hearing on site suit-
ability issues and who was not dis-
missed or did not withdraw as a party
may continue to participate as a party
to the proceeding with respect to the
remaining unresolved issues, provided
that within the time prescribed for fil-
ing of petitions for leave to intervene
in the supplementary notice of hearing,
he files a notice of his intent to con-
tinue as a party, along with a sup-
porting affidavit identifying the spe-
cific aspect or aspects of the subject
matter of the proceeding as to which
he wishes to continue to participate as
a party and setting forth with particu-
larity the basis for his contentions
with regard to each such aspect or as-
pects. A party who files a non-timely
notice of intent to continue as a party
may be dismissed from the proceeding,
absent a determination that the party
has made a substantial showing of good
cause for failure to file on time, and
with particular reference to the factors
specified in §§2.714(a) (1) through (4)
and 2.714(d). The notice will be ruled
upon by the Commission or atomic
safety and licensing board designated
to rule on petitions for leave to inter-
vene.
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(d) To the maximum extent prac-
ticable, the membership of the atomic
safety and licensing board designated
to preside in the proceeding on the re-
maining unresolved issues pursuant to
the supplemental notice of hearing will
be the same as the membership des-
ignated to preside in the initial notice
of hearing on site suitability issues.

§2.605

(a) The Commission will not conduct
more than one review of site suit-
ability issues with regard to a par-
ticular site prior to filing and review of
part two of the application described in
§2.101(a—1) of this part.

(b) The Commission, upon its own
initiative, or upon the motion of any
party to the proceeding filed at least
sixty (60) days prior to the date of the
commencement of the evidentiary
hearing on site suitability issues, may
decline to initiate an early hearing or
render an early partial decision on any
issue or issues of site suitability:

(1) In cases where no partial decision
on the relative merits of the proposed
site and alternative sites under subpart
A of part 51 is requested, upon deter-
mination that there is a reasonable
likelihood that further review would
identify one or more preferable alter-
native sites and the partial decision on
one or more site suitability issues
would lead to an irreversible and irre-
trievable commitment of resources
prior to the submittal of the remainder
of the information required by §50.30(f)
of this chapter that would prejudice
the later review and decision on such
alternative sites; or

(2) In cases where it appears that an
early partial decision on any issue or
issues of site suitability would not be
in the public interest considering (i)
the degree of likelihood that any early
findings on those issues would retain
their validity in later reviews, (ii) the
objections, if any, of cognizant state or
local government agencies to the con-
duct of an early review on those issues,
and (iii) the possible effect on the pub-
lic interest and the parties of having
an early, if not necessarily conclusive,
resolution of those issues.

Additional considerations.

[42 FR 22885, May b5, 1977, as amended at 49
FR 9401, Mar. 12, 1984]
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§2.606 Partial decisions on site suit-
ability issues.

(a) The provisions of §§2.754, 2.755,
2.760, 2.761, 2.762, 2.763, and 2.764(a) shall
apply to any partial initial decision
rendered in accordance with this sub-
part. Section 2.764(b) shall not apply to
any partial initial decision rendered in
accordance with this subpart. No lim-
ited work authorization may be issued
pursuant to §50.10(e) of part 50 of this
chapter and no construction permit
may be issued without completion of
the full review required by section
102(2) of the National Environmental
Policy Act of 1969, as amended, and
subpart A of part 51 of this chapter.
The authority of the Commission to re-
view such a partial initial decision sua
sponte, or to raise sua sponte an issue
that has not been raised by the parties,
will be exercised within the same time
period as in the case of a full decision
relating to the issuance of a construc-
tion permit.

(b)(1) A partial decision on one or
more site suitability issues pursuant to
the applicable provisions of part 50,
subpart A of part 51, and part 100 of
this chapter issued in accordance with
this subpart shall (i) clearly identify
the site to which the partial decision
applies and (ii) indicate to what extent
additional information may be needed
and additional review may be required
to enable the Commission to determine
in accordance with the provisions of
the Act and the applicable provisions
of the regulations in this chapter
whether a construction permit for a fa-
cility to be located on the site identi-
fied in the partial decision should be
issued or denied.

(2) Following completion of Commis-
sion review of the partial initial deci-
sion of the Atomic Safety and Licens-
ing Board, after hearing, on the site
suitability issues, the partial decision
shall remain in effect either for a pe-
riod of five years or, where the appli-
cant for the construction permit has
made timely submittal of the informa-
tion required to support the applica-
tion as provided in §2.101(a-1), until the
proceeding for a permit to construct a
facility on the site identified in the
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partial decision has been concluded,3
unless the Commission or Atomic Safe-
ty and Licensing Board, upon its own
initiative or upon motion by a party to
the proceeding, finds that there exists
significant new information that sub-
stantially affects the earlier conclu-
sions and reopens the hearing record on
site suitability issues. Upon good cause
shown, the Commission may extend the
five year period during which a partial
decision shall remain in effect for a
reasonable period of time not to exceed
one year.

[42 FR 22885, May b5, 1977, as amended at 49
FR 9401, Mar. 12, 1984]

Subpart G—Rules of General
Applicability

§2.700 Scope of subpart.

The general rules in this subpart gov-
ern procedure in all adjudications initi-
ated by the issuance of an order pursu-
ant to §2.202, an order pursuant to
§2.205(e), a notice of hearing, a notice
of proposed action issued pursuant to
§2.105, or a notice issued pursuant to
§2.102(d)(3). The procedures applicable
to the proceeding on an application for
a license to receive and possess high-
level radioactive waste at a geologic
repository operations area are set forth
in subpart J.

[56 FR 40685, Aug. 15, 1991]

§2.700a Exceptions.

(a) Consistent with 5 U.S.C. 554(a)(4)
of the Administrative Procedure Act,
the Commission may provide alter-
native procedures in adjudications to
the extent that there is involved the
conduct of military or foreign affairs
functions.

(b) This rule shall apply to pro-
ceedings in progress where hearings
have already been requested or ordered
as well as to future proceedings.

[47 FR 4493, Feb. 1, 1982]

3The partial decision on site suitability

issues shall be incorporated in the decision
regarding issuance of a construction permit
to the extent that it serves as a basis for the
decision on a specific site issue(s).
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§2.701 Filing of documents.

(a) Documents shall be filed with the
Commission in adjudications subject to
this part either:

(1) By delivery to the NRC Public
Document Room at One White Flint
North, 11555 Rockville Pike (first
floor), Rockville, Maryland 20852-2738,
or

(2) By mail or addressed to the Sec-
retary, U.S. Nuclear Regulatory Com-
mission, Washington, DC 20555-0001, At-
tention: Rulemakings and Adjudica-
tions Staff.

(b) All documents offered for filing
shall be accompanied by proof of serv-
ice upon all parties to the proceeding
or their attorneys of record as required
by law or by rule or order of the Com-
mission. The staff of the Commission
shall be deemed to be a party.

(c) Filing by mail, telegram, or fac-
simile will be deemed to be complete as
of the time of deposit in the mail or
with a telegraph company or upon fac-
simile transmission.

[27 FR 377, Jan. 13, 1962, as amended at 29 FR
12830, Sept. 11, 1964; 33 FR 6708, May 2, 1968;
39 FR 35332, Oct. 1, 1974; 53 FR 43419, Oct. 27,
1988; 62 FR 27495, May 20, 1997; 64 FR 48948,
Sept. 9, 1999; 67 FR 67098, Nov. 4, 2002]

§2.702 Docket.

The Secretary shall maintain a dock-
et for each proceeding subject to this
part, commencing with the issuance of
the initial notice of hearing, notice of
consideration of issuance of facility op-
erating license or other proposed ac-
tion specified in §2.105, or order. The
Secretary shall maintain all files and
records, including the transcripts of
testimony and exhibits and all papers,
correspondence, decisions and orders
filed or issued.

[67 FR 4153, Feb. 4, 1992]

§2.703 Notice of hearing.

(a) In a proceeding in which the
terms of a notice of hearing are not
otherwise prescribed by this part, the
order or notice of hearing will state:

(1) The nature of the hearing, and its
time and place, or a statement that the
time and place will be fixed by subse-
quent order;
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(2) The legal authority and jurisdic-
tion under which the hearing is to be
held;

(3) The matters of fact and law as-
serted or to be considered; and

(4) The time within which an answer
shall be filed.

(b) The time and place of hearing will
be fixed with due regard for the con-
venience of the parties or their rep-
resentatives, the nature of the pro-
ceeding, and the public interest.

§2.704 Designation of presiding offi-
cer, disqualification, unavailability.

(a) The Commission may provide in
the notice of hearing that one or more
members of the Commission, or an
atomic safety and licensing board, or a
named officer who has been delegated
final authority in the matter, shall
preside. If the Commission does not so
provide, the Chairman of the Atomic
Safety and Licensing Board Panel will
issue an order designating an atomic
safety and licensing board appointed
pursuant to section 191 of the Atomic
Energy Act of 1954, as amended, or, if
the Commission has not provided for
the hearing to be conducted by an
atomic safety and licensing board, the
Chief Administrative Law Judge will
issue an order designating an adminis-
trative law judge appointed pursuant
to section 3105 of title 5 of the United
States Code.

(b) If a designated presiding officer or
a designated member of an atomic safe-
ty and licensing board deems himself
disqualified to preside or to participate
as a board member in the hearing, he
shall withdraw by notice on the record
and shall notify the Commission or the
Chairman of the Atomic Safety and Li-
censing Board Panel, as appropriate, of
his withdrawal.

(c) If a party deems the presiding of-
ficer or a designated member of an
atomic safety and licensing board to be
disqualified, he may move that the pre-
siding officer or the board member dis-
qualify himself. The motion shall be
supported by affidavits setting forth
the alleged grounds for disqualifica-
tion. If the presiding officer does not
grant the motion or the board member
does not disqualify himself, the motion
shall be referred to the Commission
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which will determine the sufficiency of
the grounds alleged.

(d) If a presiding officer or a des-
ignated member of an atomic safety
and licensing board becomes unavail-
able during the course of a hearing, the
Commission or the Chairman of the
Atomic Safety and Licensing Board
Panel, as appropriate, will designate
another presiding officer or atomic
safety and licensing board member. If
he becomes unavailable after the hear-
ing has been concluded:

(1)(i) The Commission may designate
another presiding officer to make the
decision; or

(ii) The Chairman of the Atomic
Safety and Licensing Board Panel or
the Commission, as appropriate, may
designate another atomic safety and li-
censing board member to participate in
the decision;

(2) The Commission may direct that
the record be certified to it for deci-
sion; or

(3) The Commission may designate
another presiding officer.

(e) In the event of substitution of a
presiding officer or a designated mem-
ber of an atomic safety and licensing
board for the one originally designated,
any motion predicated upon the substi-
tution shall be made within five (5)
days thereafter.

[27 FR 377, Jan. 13, 1962, as amended at 31 FR
16310, Dec. 21, 1966; 35 FR 11459, July 17, 1970;
35 FR 12649, Aug. 8, 1970; 40 FR 51996, Nov. 7,
1975; 40 FR 53379, Nov. 18, 1975; 56 FR 29408,
June 27, 1991]

§2.705 Answer.

(a) Within twenty (20) days after
service of the notice of hearing, or such
other time as may be specified in the
notice of hearing, a party may file an
answer which shall concisely state:

(1) The nature of his defense or other
position;

(2) The items of the specification of
issues he controverts and those he does
not controvert; and

(3) Whether he proposes to appear
and present evidence.

(b) If facts are alleged in the speci-
fication of issues, the answer shall
admit or deny specifically each mate-
rial allegation of fact; or, where the
party has no knowledge or information
sufficient to form a belief, the answer
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may so state and the statement shall
have the effect of a denial. Material al-
legations of fact not denied shall be
deemed to be admitted. Matters alleged
as affirmative defenses or positions
shall be separately stated and identi-
fied and, in the absence of a reply, shall
be deemed to be controverted.

(c) If a party does not oppose an
order or proposed action embodied in
or accompanying the notice of hearing,
or does not wish to appear and present
evidence at the hearing, the answer
shall so state. In lieu of appearing at
the hearing, a party may request leave
to file a statement under oath or affir-
mation of reasons why the proposed
order or action should not be issued or
should differ from that proposed. Such
a statement, if accepted, will be ac-
corded whatever weight is deemed
proper.

§2.706 Reply.

A party may file a reply to an answer
within ten (10) days after it is served.

[27 FR 377, Jan. 13, 1962, as amended at 43 FR
17801, Apr. 26, 1978]

§2.707 Default.

On failure of a party to file an answer
or pleading within the time prescribed
in this part or as specified in the notice
of hearing or pleading; to appear at a
hearing or prehearing conference, to
comply with any prehearing order en-
tered pursuant to §2.751a or §2.752, or
to comply with any discovery order en-
tered by the presiding officer pursuant
to §2.740, the Commission or the pre-
siding officer* may make such orders
in regard to the failure as are just, in-
cluding, among others, the following:

(a) Without further notice, find the
facts as to the matters regarding which
the order was made in accordance with
the claim of the party obtaining the
order, and enter such order as may be
appropriate; or

(b) Proceed without further notice to
take proof on the issues specified.

[37 FR 15131, July 28, 1972]

4When a reference is made to the Commis-

sion or the presiding officer in this subpart
and a presiding officer has been designated,
the specified action will be taken by the pre-
siding officer, unless otherwise provided.
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§2.708 Formal requirements for docu-
ments.

(a) Bach document filed in an adju-
dication subject to this part to which a
docket number has been assigned shall
bear the docket number and title of the
proceeding.

(b) Each document shall be bound on
the left side and typewritten, printed
or otherwise reproduced in permanent
form on good unglazed paper of stand-
ard letterhead size. Each page shall
begin not less than one and one-quarter
inches from the top, with side and bot-
tom margins of not less than one and
one-quarter inches. Text shall be dou-
ble-spaced, except that quotations may
be single-spaced and indented. The re-
quirements of this paragraph do not
apply to original documents or admis-
sible copies offered as exhibits, or to
specially prepared exhibits.

(c) The original of each document
shall be signed in ink by the party or
his authorized representative, or by an
attorney having authority with respect
to it. The capacity of the person sign-
ing, his address, and the date shall be
stated. The signature of a person sign-
ing in a representative capacity is a
representation that the document has
been subscribed in the capacity speci-
fied with full authority, that he has
read it and knows the contents, that to
the best of his knowledge, information,
and belief the statements made in it
are true, and that it is not interposed
for delay. If a document is not signed,
or is signed with intent to defeat the
purpose of this section, it may be
stricken.

(d) Except as otherwise provided by
this part or by order, a pleading (or
other document) other than cor-
respondence shall be filed in an origi-
nal and two conformed copies.

(e) The first document filed by any
person in a proceeding shall designate
the name and address of a person on
whom service may be made.

(f) A document filed by telegraph
need not comply with the formal re-
quirements of paragraphs (b), (c), and
(d) of this section if an original and
copies otherwise complying with all of
the requirements of this section are
mailed within two (2) days thereafter
to the Secretary, U.S. Nuclear Regu-
latory Commission, Washington, DC
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20555-0001, Attention: Rulemakings and
Adjudications Staff.

[27 FR 377, Jan. 13, 1962, as amended at 28 FR
10153, Sept. 17, 1963; 33 FR 6708, May 5, 1968;
39 FR 35332, Oct. 1, 1974; 45 FR 49537, July 25,
1980; 62 FR 27495, May 20, 1997]

§2.709 Acceptance for filing.

A document which fails to conform
to the requirements of §2.708 may be
refused acceptance for filing and may
be returned with an indication of the
reason for nonacceptance. Any matter
so tendered but not accepted for filing
shall not be entered on the Commis-
sion’s docket.

§2.710 Computation of time.

In computing any period of time, the
day of the act, event, or default after
which the designated period of time be-
gins to run is not included. The last
day of the period so computed is in-
cluded unless it is a Saturday, Sunday,
or legal holiday at the place where the
action or event is to occur, in which
event the period runs until the end of
the next day which is neither a Satur-
day, Sunday, nor holiday. Whenever a
party has the right or is required to do
some act within a prescribed period
after the service of a notice or other
paper upon him or her and the notice
or paper is served upon by mail, five (5)
days shall be added to the prescribed
period. Only two (2) days shall be added
when a document is served by express
mail.

[46 FR 58281, Dec. 1, 1981]

§2.711 Extension and reduction of
time limits.

(a) Except as otherwise provided by
law, whenever an act is required or al-
lowed to be done at or within a speci-
fied time, the time fixed or the period
of time prescribed may for good cause
be extended or shortened by the Com-
mission or the presiding officer, or by
stipulation approved by the Commis-
sion or the presiding officer.

(b) In any instance in which this part
does not prescribe a time limit for an
action to be taken in the proceeding,
the Commission or the presiding officer
may set a time limit for that action.

[37 FR 15131, July 28, 1972]
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§2.712 Service of papers,
proof.

(a) Service of papers by the Commission.
Except for subpoenas, the Commission
will serve all orders, decisions, notices,
and other papers issued by it upon all
parties.

(b) Who may be served. Any paper re-
quired to be served upon a party shall
be served upon him or upon the rep-
resentative designated by him or by
law to receive service of papers. When
a party has appeared by attorney, serv-
ice must be made upon the attorney of
record.

(c) How service may be made. Service
may be made by personal delivery, by
first class, certified or registered mail
including air mail, by telegraph, or as
otherwise authorized by law. Where
there are numerous parties to a pro-
ceeding, the Commission may make
special provision regarding the service
of papers. The presiding officer may re-
quire service by express mail upon
some or all parties and the presiding
officer.

(d) Service on the Secretary. (1) All
pleadings must be served on the Sec-
retary of the Commission in the same
or equivalent manner, i.e., telefax, ex-
press mail, personal delivery, or cou-
rier, that they are served upon the ad-
judicatory tribunals and the parties to
the proceedings so that the Secretary
will receive the pleading at approxi-
mately the same time that it is re-
ceived by the tribunal to which the
pleading is directed.

(2) When pleadings are personally de-
livered to tribunals while they are con-
ducting proceedings outside the Wash-
ington, DC area, service on the Sec-
retary may be accomplished by over-
night mail.

(3) Service of pre-filed testimony and
demonstrative evidence (e.g., maps and
other physical exhibits) on the Sec-
retary may be made by first-class mail
in all cases.

(4) The addresses for the Secretary
are:

(i) First class mail: Office of the Sec-
retary, U.S. Nuclear Regulatory Com-
mission, Washington, DC 20555-0001, At-
tention: Rulemakings and Adjudica-
tions Staff.

(ii) Express mail: Office of the Sec-
retary, Sixteenth Floor, One White

methods,
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Flint North, 115556 Rockville Pike,
Rockville, Maryland 20852, Attention:
Rulemakings and Adjudications Staff.

(iii) Facsimile: (301) 415-1101,
verification number is (301) 415-1966;
and e-mail: SECY@NRC.gov.

(e) When service complete.
upon a party is complete:

(1) By personal delivery, on handing
the paper to the individual, or leaving
it at his office with his clerk or other
person in charge or, if there is no one
in charge, leaving it in a conspicuous
place therein or, if the office is closed
or the person to be served has no office,
leaving it at his usual place of resi-
dence with some person of suitable age
and discretion then residing there;

(2) By telegraph, when deposited with
a telegraph company, properly ad-
dressed and with charges prepaid;

(3) By mail, on deposit in the United
States mail, properly stamped and ad-
dressed; or

(4) When service cannot be effected in
a manner provided by paragraphs (d) (1)
to (3) inclusive of this section in any
other manner authorized by law.

(f) Proof of service. Proof of service,
stating the name and address of the
person on whom served and the manner
and date of service, shall be shown for
each document filed, and may be made
by:

(1) Written acknowledgment of the
party served or his counsel;

(2) The certificate of counsel if he has
made the service; or

(3) The affidavit of the person mak-
ing the service.

(g) Free copying and service. Except in
an antitrust proceeding, in any adju-
dicatory proceeding on an application
for a license or an amendment thereto,
the Commission, upon request by a
party other than the applicant, will
copy and serve without cost to that
party that party’s testimony (includ-
ing attachments), proposed findings of
fact and conclusions of law, and re-
sponses to discovery requests. These
documents should be filed with Dock-
eting and Service not less than five
days before they are due to be sub-
mitted to an adjudicatory board, unless

Service
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the presiding officer provides other-
wise. 1

[27 FR 377, Jan. 13, 1962, as amended at 28 FR
10153, Sept. 17, 1963; 31 FR 4390, Mar. 15, 1966;
45 FR 49537, July 25, 1980; 46 FR 13681, Feb. 24,
1981; 46 FR 58281, Dec. 1, 1981; 54 FR 26731,
June 26, 1989; 54 FR 29008, July 11, 1989; 60 FR
24551, May 9, 1995; 62 FR 27495, May 20, 1997]

§2.713 Appearance and practice be-
fore the Commission in adjudica-
tory proceedings.

(a) Standards of practice. In the exer-
cise of their functions under this sub-
part, the Commission, the Atomic
Safety and Licensing Boards, and Ad-
ministrative Law Judges function in a
quasijudicial capacity. Accordingly,
parties and their representatives in
proceedings subject to this subpart are
expected to conduct themselves with
honor, dignity, and decorum as they
should before a court of law.

(b) Representation. A person may ap-
pear in an adjudication on his or her
own behalf or by an attorney-at-law. A
partnership, corporation or unincor-
porated association may be represented
by a duly authorized member or officer,
or by an attorney-at-law. A party may
be represented by an attorney-at-law
provided the attorney is in good stand-
ing and has been admitted to practice
before any Court of the United States,
the District of Columbia, or the high-
est court of any State, territory, or
possession of the United States. Any
person appearing in a representative
capacity shall file with the Commis-
sion a written notice of appearance
which shall state his or her name, ad-
dress, and telephone number; the name
and address of the person on whose be-
half he or she appears; and, in the case
of an attorney-at-law, the basis of his
or her eligibility as a representative or,
in the case of another representative,
the basis of his or her authority to act
on behalf of the party.

(c) Reprimand, censure or Suspension
from the proceeding. (1) A presiding offi-
cer or the Commission may, if nec-
essary for the orderly conduct of a pro-
ceeding, reprimand, censure or suspend
from participation in the particular
proceeding pending before it any party

1This paragraph is suspended until further
action of the Commission. (See 46 FR 13681,
Feb. 24, 1981)
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or representative of a party who shall
refuse to comply with its directions, or
who shall be guilty of disorderly, dis-
ruptive, or contemptuous conduct.

(2) A reprimand, a censure or a sus-
pension which is ordered to run for one
day or less shall be ordered with
grounds stated on the record of the
proceeding and shall advise the person
disciplined of the right to appeal pursu-
ant to paragraph (c)(3) of this section.
A suspension which is ordered for a
longer period shall be in writing, shall
state the grounds on which it is based,
and shall advise the person suspended
of the right to appeal and to request a
stay pursuant to paragraphs (c¢)(3) and
(c)(4) of this section. A proceeding may
be stayed for a reasonable time in
order for an affected party to obtain
other representation if this would be
necessary to prevent injustice.

(3) Anyone disciplined pursuant to
this section may within ten (10) days
after issuance of the order file an ap-
peal with the Commission. The appeal
shall be in writing and state concisely,
with supporting argument, why the ap-
pellant believes the order was erro-
neous, either as a matter of fact or law.
The Commission shall consider each
appeal on the merits, including appeals
in cases in which the suspension period
has already run. If necessary for a full
and fair consideration of the facts, the
Commission may conduct further evi-
dentiary hearings, or may refer the
matter to another presiding officer for
development of a record. In the latter
event, unless the Commission provides
specific directions to the presiding offi-
cer, that officer shall determine the
procedure to be followed and who shall
present evidence, subject to applicable
provisions of law. Such hearing shall
commence as soon as possible. In the
case of an attorney, if no appeal is
taken of a suspension, or, if the suspen-
sion is upheld at the conclusion of the
appeal, the presiding officer, or the
Commission, as appropriate, shall no-
tify the state bar(s) to which the attor-
ney is admitted. Such notification
shall include copies of the order of sus-
pension, and, if an appeal was taken,
briefs of the parties, and the decision of
the Commission.

(4) A suspension exceeding 1 day shall
not be effective for 72 hours from the



§2.714

date the suspension order is issued.
Within this time a suspended indi-
vidual may request a stay of the sanc-
tion from the appropriate reviewing
tribunal pending appeal. No responses
to the stay request from other parties
will be entertained. If a timely stay re-
quest is filed, the suspension shall be
stayed until the reviewing tribunal
rules on the motion. The stay request
shall be in writing and contain the in-
formation specified in §2.788(b) (1), (2)
and (3) of this part. The Commission
shall rule on the stay request within 10
days after the filing of the motion. The
Commission shall consider the factors
specified in §2.788(e) (1) and (2) of this
part is determining whether to grant
or deny a stay application.

[45 FR 69878, Oct. 22, 1980, as amended at 56
FR 29408, June 27, 1991]

§2.714 Intervention.

(a)(1) Any person whose interest may
be affected by a proceeding and who de-
sires to participate as a party shall file
a written petition for leave to inter-
vene. In a proceeding noticed pursuant
to §2.105, any person whose interest
may be affected may also request a
hearing. The petition and/or request
shall be filed not later than the time
specified in the notice of hearing, or as
provided by the Commission, the pre-
siding officer or the Atomic Safety and
Licensing Board designated to rule on
the petition and/or request, or as pro-
vided in §2.102(d)(3). Nontimely filings
will not be entertained absent a deter-
mination by the Commission, the pre-
siding officer or the Atomic Safety and
Licensing Board designated to rule on
the petition and/or request, that the
petition and/or request should be
granted based upon a balancing of the
following factors in addition to those
set out in paragraph (d)(1) of this sec-
tion:

(i) Good cause, if any, for failure to
file on time.

(ii) The availability of other means
whereby the petitioner’s interest will
be protected.

(iii) The extent to which the peti-
tioner’s participation may reasonably
be expected to assist in developing a
sound record.
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(iv) The extent to which the peti-
tioner’s interest will be represented by
existing parties.

(v) The extent to which the peti-
tioner’s participation will broaden the
issues or delay the proceeding.

(2) The petition shall set forth with
particularity the interest of the peti-
tioner in the proceeding, how that in-
terest may be affected by the results of
the proceeding, including the reasons
why petitioner should be permitted to
intervene, with particular reference to
the factors in paragraph (d)(1) of this
section, and the specific aspect or as-
pects of the subject matter of the pro-
ceeding as to which petitioner wishes
to intervene.

(3) Any person who has filed a peti-
tion for leave to intervene or who has
been admitted as a party pursuant to
this section may amend his petition for
leave to intervene. A petition may be
amended without prior approval of the
presiding officer at any time up to fif-
teen (15) days prior to the holding of
the special prehearing conference pur-
suant to §2.75la, or where no special
prehearing conference is held, fifteen
(15) days prior to the holding of the
first prehearing conference. After this
time a petition may be amended only
with approval of the presiding officer,
based on a balancing of the factors
specified in paragraph (a)(1) of this sec-
tion. Such an amended petition for
leave to intervene must satisfy the re-
quirements of this paragraph (a) of this
section pertaining to specificity.

(b)(1) Not later than fifteen (15) days
prior to the holding of the special pre-
hearing conference pursuant to §2.751a,
or if no special prehearing conference
is held, fifteen (15) days prior to the
holding of the first prehearing con-
ference, the petitioner shall file a sup-
plement to his or her petition to inter-
vene that must include a list of the
contentions which petitioner seeks to
have litigated in the hearing. A peti-
tioner who fails to file a supplement
that satisfies the requirements of para-
graph (b)(2) of this section with respect
to at least one contention will not be
permitted to participate as a party.
Additional time for filing the supple-
ment may be granted based upon a bal-
ancing of the factors in paragraph
(a)(1) of this section.
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(2) Each contention must consist of a
specific statement of the issue of law
or fact to be raised or controverted. In
addition, the petitioner shall provide
the following information with respect
to each contention:

(i) A brief explanation of the bases of
the contention.

(ii) A concise statement of the al-
leged facts or expert opinion which
support the contention and on which
the petitioner intends to rely in prov-
ing the contention at the hearing, to-
gether with references to those specific
sources and documents of which the pe-
titioner is aware and on which the peti-
tioner intends to rely to establish
those facts or expert opinion.

(iii) Sufficient information (which
may include information pursuant to
paragraphs (b)(2) (i) and (ii) of this sec-
tion) to show that a genuine dispute
exists with the applicant on a material
issue of law or fact. This showing must
include references to the specific por-
tions of the application (including the
applicant’s environmental report and
safety report) that the petitioner dis-
putes and the supporting reasons for
each dispute, or, if the petitioner be-
lieves that the application fails to con-
tain information on a relevant matter
as required by law, the identification of
each failure and the supporting reasons
for the petitioner’s belief. On issues
arising under the National Environ-
mental Policy Act, the petitioner shall
file contentions based on the appli-
cant’s environmental report. The peti-
tioner can amend those contentions or
file new contentions if there are data
or conclusions in the NRC draft or final
environmental impact statement, envi-
ronmental assessment, or any supple-
ments relating thereto, that differ sig-
nificantly from the data or conclusions
in the applicant’s document.

(c) Any party to a proceeding may
file an answer to a petition for leave to
intervene or a supplement thereto
within ten (10) days after service of the
petition or supplement, with particular
attention to the factors set forth in
paragraph (d)(1) of this section. The
staff may file such an answer within
fifteen (15) days after service of the pe-
tition or supplement.

(d) The Commission, the presiding of-
ficer, or the Atomic Safety and Licens-
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ing Board designated to rule on peti-
tions to intervene and/or requests for
hearing shall permit intervention, in
any hearing on an application for a li-
cense to receive and possess high-level
radioactive waste at a geologic reposi-
tory operations area, by the State in
which such area is located and by any
affected Indian Tribe as defined in part
60 or 63 of this chapter. In all other cir-
cumstances, such ruling body or officer
shall, in ruling on—

(1) A petition for leave to intervene
or a request for a hearing, consider the
following factors, among other things:

(i) The nature of the petitioner’s
right under the Act to be made a party
to the proceeding.

(ii) The nature and extent of the peti-
tioner’s property, financial, or other
interest in the proceeding.

(iii) The possible effect of any order
that may be entered in the proceeding
on the petitioner’s interest.

(2) The admissibility of a contention,
refuse to admit a contention if:

(i) The contention and supporting
material fail to satisfy the require-
ments of paragraph (b)(2) of this sec-
tion; or

(ii) The contention, if proven, would
be of no consequence in the proceeding
because it would not entitle petitioner
to relief.

(e) If the Commission or the pre-
siding officer determines that any of
the admitted contentions constitute
pure issues of law, those contentions
must be decided on the basis of briefs
or oral argument according to a sched-
ule determined by the Commission or
presiding officer.

(f) An order permitting intervention
and/or directing a hearing may be con-
ditioned on such terms as the Commis-
sion, presiding officer or the designated
atomic safety and licensing board may
direct in the interests of:

(1) Restricting irrelevant, duplica-
tive, or repetitive evidence and argu-
ment,

(2) Having common interests rep-
resented by a spokesman, and

(3) Retaining authority to determine
priorities and control the compass of
the hearing.
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(g) In any case in which, after consid-
eration of the factors set forth in para-
graph (d)(1) of this section, the Com-
mission or the presiding officer finds
that the petitioner’s interest is limited
to one or more of the issues involved in
the proceeding, any order allowing
intervention shall limit his participa-
tion accordingly.

(h) A person permitted to intervene
becomes a party to the proceeding, sub-
ject to any limitations imposed pursu-
ant to paragraph (f) of this section.

(i) Unless otherwise expressly pro-
vided in the order allowing interven-
tion, the granting of a petition for
leave to intervene does not change or
enlarge the issues specified in the no-
tice of hearing.

(j) The provisions of this section do
not apply to license applications dock-
eted under subpart J of this part.

[37 FR 15132, July 28, 1972, as amended at 37
FR 28711, Dec. 29, 1972; 39 FR 17972, May 22,
1974; 43 FR 17801, Apr. 26, 1978; 44 FR 4459,
Jan. 22, 1979; 51 FR 27162, July 30, 1986; 54 FR
14944, Apr. 14, 1989; 54 FR 23740, June 2, 1989;
54 FR 33180, Aug. 11, 1989; 54 FR 39728, Sept.
28, 1989; 66 FR 55788, Nov. 2, 2001; 67 FR 20885,
Apr. 29, 2002]

§2.714a Petitions for review of certain
rulings on petitions for leave to in-
tervene and/or requests for hearing.

(a) Notwithstanding the provisions of
§2.730(f), an order of the presiding offi-
cer or the atomic safety and licensing
board designated to rule on petitions
for leave to intervene and/or requests
for hearing may be appealed, in accord-
ance with the provisions of this sec-
tion, to the Commission within ten (10)
days after service of the order. The ap-
peal shall be asserted by the filing of a
notice of appeal and accompanying
supporting brief. Any other party may
file a brief in support of or in opposi-
tion to the appeal within ten (10) days
after service of the appeal. No other ap-
peals from rulings on petitions and/or
requests for hearing shall be allowed.

(b) An order wholly denying a peti-
tion for leave to intervene and/or re-
quest for a hearing is appealable by the
petitioner on the question whether the
petition and/or hearing request should
have been granted in whole or in part.

(c) An order granting a petition for
leave to intervene and/or request for a
hearing is appealable by a party other
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than the petitioner on the question
whether the petition and/or the request
for a hearing should have been wholly
denied.

[37 FR 28711, Dec. 29, 1972, as amended at 43
FR 17802, Apr. 26, 1978; 56 FR 29408, June 27,
1991]

§2.715 Participation by a person not a
party.

(a) A person who is not a party may,
in the discretion of the presiding offi-
cer, be permitted to make a limited ap-
pearance by making oral or written
statement of his position on the issues
at any session of the hearing or any
prehearing conference within such lim-
its and on such conditions as may be
fixed by the presiding officer, but he
may not otherwise participate in the
proceeding.

(b) The Secretary will give notice of
a hearing to any person who requests it
prior to the issuance of the notice of
hearing, and will furnish a copy of the
notice of hearing to any person who re-
quests it thereafter. When a commu-
nication bears more than one signa-
ture, the Commission will give the no-
tice to the person first signing unless
the communication clearly indicates
otherwise.

(c) The presiding officer will afford
representatives of an interested State,
county, municipality, Federally-recog-
nized Indian Tribe, and/or agencies
thereof, a reasonable opportunity to
participate and to introduce evidence,
interrogate witnesses, and advise the
Commission without requiring the rep-
resentative to take a position with re-
spect to the issue. Such participants
may also file proposed findings and ex-
ceptions pursuant to §§2.754 and 2.762
and petitions for review by the Com-
mission pursuant to §2.786. The pre-
siding officer may require such rep-
resentative to indicate with reasonable
specificity, in advance of the hearing,
the subject matters on which he desires
to participate.

(d) If a matter is taken up by the
Commission pursuant to §2.786, a per-
son who is not a party may, in the dis-
cretion of the Commission, respec-
tively, be permitted to file a brief
“‘amicus curiae’. A person who is not a
party and desires to file a brief must
submit a motion for leave to do so
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which identifies the interest of the per-
son and states the reasons why a brief
is desirable. Except as otherwise pro-
vided by the Commission, such brief
must be filed within the time allowed
to the party whose position the brief
will support. A motion of a person who
is not a party to participate in oral ar-
gument before the Commission will be
granted at the discretion of the Com-
mission.

[27 FR 377, Jan. 13, 1962, as amended at 28 FR
10153, Sept. 17, 1963; 43 FR 17802, Apr. 26, 1978;
56 FR 29408, June 27, 1991; 64 FR 29213, June
1, 1999]

§2.715a Consolidation of parties in
construction permit or operating li-
cense proceedings.

On motion or on its or his own initia-
tive, the Commission or the presiding
officer may order any parties in a pro-
ceeding for the issuance of a construc-
tion permit or an operating license for
a production or utilization facility who
have substantially the same interest
that may be affected by the proceeding
and who raise substantially the same
questions, to consolidate their presen-
tation of evidence, cross-examination,
briefs, proposed findings of fact, and
conclusions of law and argument. How-
ever, it may not order any consolida-
tion that would prejudice the rights of
any party. A consolidation under this
section may be for all purposes of the
proceeding, all of the issues of the pro-
ceeding, or with respect to any one or
more issues thereof.

[37 FR 15132, July 28, 1972]

§2.716 Consolidation of proceedings.

On motion and for good cause shown
or on its own initiative, the Commis-
sion or the presiding officers of each af-
fected proceeding may consolidate for
hearing or for other purposes two or
more proceedings, or may hold joint
hearings with interested States and/or
other federal agencies on matters of
concurrent jurisdiction, if it is found
that such action will be conducive to
the proper dispatch of its business and
to the ends of justice and will be con-
ducted in accordance with the other
provisions of this subpart.

[43 FR 17802, Apr. 26, 1978]
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§2.717 Commencement and termi-
nation of jurisdiction of presiding
officer.

(a) Unless otherwise ordered by the
Commission, the jurisdiction of the
presiding officer designated to conduct
a hearing over the proceeding, includ-
ing motions and procedural matters,
commences when the proceeding com-
mences. If no presiding officer has been
designated, the Chief Administrative
Law Judge has such jurisdiction or, if
he is unavailable, another administra-
tive law judge has such jurisdiction. A
proceeding is deemed to commence
when a notice of hearing or a notice of
proposed action pursuant to §2.105 is
issued. When a notice of hearing pro-
vides that the presiding officer is to be
an administrative law judge, the Chief
Administrative Law Judge will des-
ignate by order the administrative law
judge who is to preside. The presiding
officer’s jurisdiction in each proceeding
will terminate upon the expiration of
the period within which the Commis-
sion may direct that the record be cer-
tified to it for final decision, or when
the Commission renders a final deci-
sion, or when the presiding officer shall
have withdrawn himself from the case
upon considering himself disqualified,
whichever is earliest.

(b) The Director of Nuclear Reactor
Regulation or Director of Nuclear Ma-
terial Safety and Safeguards, as appro-
priate, may issue an order and take
any otherwise proper administrative
action with respect to a licensee who is
a party to a pending proceeding. Any
order related to the subject matter of
the pending proceeding may be modi-
fied by the presiding officer as appro-
priate for the purpose of the pro-
ceeding.

[28 FR 10153, Sept. 17, 1963; 31 FR 12776, Sept.
30, 1966, as amended at 37 FR 28711, Dec. 29,
1972]

§2.718 Power of presiding officer.

A presiding officer has the duty to
conduct a fair and impartial hearing
according to law, to take appropriate
action to avoid delay, and to maintain
order. He has all powers necessary to
those ends, including the powers to:

(a) Administer oaths and affirma-
tions.
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(b) Issue subpoenas authorized by
law.

(¢c) Rule on offers of proof, and re-
ceive evidence.

(d) Order depositions to be taken.

(e) Regulate the course of the hearing
and the conduct of the participants.

(f) Dispose of procedural requests or
similar matters.

(g) Examine witnesses.

(h) Hold conferences before or during
the hearing for settlement, simplifica-
tion of the issues, or any other proper
purpose.

(i) Certify questions to the Commis-
sion for its determination, either in his
discretion or on direction of the Com-
mission.

(j) Reopen a proceeding for the recep-
tion of further evidence at any time
prior to initial decision.

(k) Appoint special assistants from
the Atomic Safety and Licensing Board
Panel pursuant to §2.722;

(1) Issue initial decisions; and

(m) Take any other action consistent
with the Act, this chapter, and sections
551-558 of title 5 of the United States
Code.

[27 FR 377, Jan. 13, 1962, as amended at 45 FR
62028, Sept. 18, 1980]

§2.719 [Reserved]

§2.720 Subpoenas.

(a) On application by any party, the
designated presiding officer or, if he is
not available, the Chairman of the
Atomic Safety and Licensing Board
Panel, the Chief Administrative Law
Judge, or other designated officer will
issue subpoenas requiring the attend-
ance and testimony of witnesses or the
production of evidence. The officer to
whom application is made may require
a showing of general relevance of the
testimony or evidence sought, and may
withhold the subpoena if such a show-
ing is not made, but he shall not at-
tempt to determine the admissibility
of evidence.

(b) Every subpoena will bear the
name of the Commission, the name and
office of the issuing officer and the
title of the hearing, and will command
the person to whom it is directed to at-
tend and give testimony or produce
specified documents or other things at
a designated time and place. The sub-
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poena will also advise of the quashing
procedure provided in paragraph (f) of
this section.

(c) Unless the service of a subpoena is
acknowledged on its face by the wit-
ness or is served by an officer or em-
ployee of the Commission, it shall be
served by a person who is not a party
to the hearing and is not less than
eighteen (18) years of age. Service of a
subpoena shall be made by delivery of a
copy of the subpoena to the person
named in it and tendering him the fees
for one day’s attendance and the mile-
age allowed by law. When the subpoena
is issued on behalf of the Commission,
fees and mileage need not be tendered,
and the subpoena may be served by reg-
istered mail.

(d) Witnesses summoned by subpoena
shall be paid, by the party at whose in-
stance they appear, the fees and mile-
age paid to witnesses in the district
courts of the United States.

(e) The person serving the subpoena
shall make proof of service by filing
the subpoena and affidavit or acknowl-
edgment of service with the officer be-
fore whom the witness is required to
testify or produce evidence or with the
Secretary. Failure to make proof of
service shall not affect the validity of
the service.

(f) On motion made promptly, and in
any event at or before the time speci-
fied in the subpoena for compliance by
the person to whom the subpoena is di-
rected, and on notice to the party at
whose instance the subpoena was
issued, the presiding officer or, if he is
unavailable, the Commission may: (1)
Quash or modify the subpoena if it is
unreasonable or requires evidence not
relevant to any matter in issue, or (2)
condition denial of the motion on just
and reasonable terms.

(g) On application and for good cause
shown, the Commission will seek judi-
cial enforcement of a subpoena issued
to a party and which has not been
quashed.

(h)(1) The provisions of paragraphs
(a) through (g) of this section are not
applicable to the attendance and testi-
mony of the Commissioners or NRC
personnel, or to the production of
records or documents in the custody
thereof.
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(2)(i) In a proceeding in which the
NRC is a party, the NRC staff will
make available one or more witnesses
designated by the Executive Director
for Operations, for oral examination at
the hearing or on deposition regarding
any matter, not privileged, which is
relevant to the issues in the pro-
ceeding. The attendance and testimony
of the Commissioners and named NRC
personnel at a hearing or on deposition
may not be required by the presiding
officer, by subpoena or otherwise: Pro-
vided, That the presiding officer may,
upon a showing of exceptional cir-
cumstances, such as a case in which a
particular named NRC employee has
direct personal knowledge of a mate-
rial fact not known to the witnesses
made available by the Executive Direc-
tor for Operations require the attend-
ance and testimony of named NRC per-
sonnel.

(ii) In addition, a party may file with
the presiding officer written interrog-
atories to be answered by NRC per-
sonnel with knowledge of the facts des-
ignated by the Executive Director for
Operations. Upon a finding by the pre-
siding officer that answers to the inter-
rogatories are necessary to a proper de-
cision in the proceeding and that an-
swers to the interrogatories are not
reasonably obtainable from any other
source, the presiding officer may re-
quire that the staff answer the inter-
rogatories.

(iii) No deposition of a particular
named NRC employee or answer to in-
terrogatories by NRC personnel pursu-
ant to paragraphs (h)(2) (i) and (ii) of
this section shall be required before the
matters in controversy in the pro-
ceeding have been identified by order
of the Commission or the presiding of-
ficer, pursuant to §2.751a, or after the
beginning of the prehearing conference
held pursuant to §2.752 except upon
leave of the presiding officer for good
cause shown.

(iv) The provisions of §2.740 (c) and
(e) shall apply to interrogatories served
pursuant to this paragraph.

(3) Records or documents in the cus-
tody of the Commissioners and NRC
personnel are available for inspection

59

§2.721

and copying or photographing pursuant
to §§2.744 and 2.790.

[27 FR 377, Jan. 13, 1962, as amended at 31 FR
16310, Dec. 21, 1966; 35 FR 19501, Dec. 23, 1970;
37 FR 15132, July 28, 1972; 40 FR 2973, Jan. 17,
1975]

§2.721 Atomic
boards.

(a) The Commission or the Chairman
of the Atomic Safety and Licensing
Board Panel may from time to time es-
tablish one or more atomic safety and
licensing boards, each comprised of
three members, one of whom will be
qualified in the conduct of administra-
tive proceedings and two of whom shall
have such technical or other qualifica-
tions as the Commission or the Chair-
man of the Atomic Safety and Licens-
ing Board Panel deems appropriate to
the issues to be decided, to preside in
such proceedings for granting, sus-
pending, revoking, or amending li-
censes or authorizations as the Com-
mission may designate, and to perform
such other adjudicatory functions as
the Commission deems appropriate.
The members of an atomic safety and
licensing board shall be designated
from the Atomic Safety and Licensing
Board Panel established by the Com-
mission.

(b) The Commission or the Chairman
of the Atomic Safety and Licensing
Board Panel may designate an alter-
nate qualified in the conduct of admin-
istrative proceedings, or an alternate
having technical or other qualifica-
tions, or both, for an atomic safety and
licensing board established pursuant to
paragraph (a) of this section. If a mem-
ber of a board becomes unavailable, the
Commission or the Chairman of the
Atomic Safety and Licensing Board
Panel may constitute the alternate
qualified in the conduct of administra-
tive proceedings, or the alternate hav-
ing technical or other qualifications,
as appropriate, as a member of the
board by notifying the alternate who
will, as of the date of such notification,
serve as member of the board. In the
event that an alternate is unavailable
or no alternates have been designated,
and a member of a board becomes un-
available, the Commission or the
Chairman of the Atomic Safety and Li-
censing Board Panel may appoint a

safety and licensing
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member of the Atomic Safety and Li-
censing Board Panel who is qualified in
the conduct of administrative pro-
ceedings or a member having technical
or other qualifications, as appropriate,
as a member of the atomic safety and
licensing board by notifying the ap-
pointee who will, as of the date of such
notification, serve as a member of the
Board.

(c) An atomic safety and licensing
board shall have the duties and may
exercise the powers of a presiding offi-
cer as granted by §2.718 and otherwise
in this part. At any time when such a
board is in existence but is not actu-
ally in session, any powers which could
be exercised by a presiding officer or by
the Chief Administrative Law Judge
may be exercised with respect to such
a proceeding by the chairman of the
board having jurisdiction over it. Two
members of an atomic safety and li-
censing board constitute a quorum, if
one of those members is the member
qualified in the conduct of administra-
tive proceedings.

[31 FR 12776, Sept. 30, 1966, as amended at 33
FR 8588, June 12, 1968; 3¢ FR 13361, Aug. 19,
1969; 35 FR 11459, July 17, 1970; 35 FR 19658,
Dec. 29, 1970; 37 FR 15132, July 28, 1972; 37 FR
28711, Dec. 29, 1972; 40 FR 51996, Nov. 7, 1975;
48 FR 52285, Nov. 17, 1983; 56 FR 29408, June
27, 1991]

§2.722 Special assistants to the pre-
siding officer.

(a) In consultation with the Panel
Chairman, the presiding officer may, at
his discretion, appoint from the Atom-
ic Safety and Licensing Board Panel
established by the Commission, per-
sonnel to assist the presiding officer in
taking evidence and preparing a suit-
able record for review. Such appoint-
ment may occur at any appropriate
time during the proceeding but shall,
at the time of the appointment, be sub-
ject to the notice and disqualification
provisions as described in §2.704. Such
special assistants may function as:

(1) Technical interrogators in their
individual fields of expertise. Such in-
terrogators shall be required to study
the written testimony and sit with the
presiding officer to hear the presen-
tation and cross-examination by the
parties of all witnesses on the issues of
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the interrogators’ expertise, taking a
leading role in examining such wit-
nesses to ensure that the record is as
complete as possible;

(2) Upon consent of all the parties,
Special Masters to hear evidentiary
presentations by the parties on specific
technical matters, and, upon comple-
tion of the presentation of evidence, to
prepare a report that would become
part of the record. Special Masters may
rule on evidentiary issues brought be-
fore them, in accordance with §§2.743
and 2.757. Appeals from such rulings
may be taken to the presiding officer
in accordance with procedures which
shall be established in the presiding of-
ficer’s order appointing the Special
Master. Special Masters’ reports are
advisory only; the presiding officer
shall retain final authority with re-
spect to the issues heard by the Special
Master; or

(3) Alternate Atomic Safety and Li-
censing Board members to sit with the
presiding officer, to participate in the
evidentiary sessions on the issue for
which the alternate members were des-
ignated by examining witnesses, and to
advise the presiding officer of their
conclusions through an on-the-record
report. This report is advisory only;
the presiding officer shall retain final
authority on the issue for which the al-
ternate member was designated.

(4) Discovery Master to rule on the
matters specified in §2.1018(a)(2) of this
part.

(b) The presiding officer may, as a
matter of discretion, informally seek
the assistance of Members of the Atom-
ic Safety and Licensing Board Panel to
brief the presiding officer on the gen-
eral technical background of subjects
involving complex issues which the
presiding officer might otherwise have
difficulty in quickly grasping. Such in-
formal briefings shall take place prior
to the hearing on the subject involved
and shall supplement the reading and
study undertaken by the presiding offi-
cer. They are not subject to the proce-
dures described in §2.704.

[45 FR 62028, Sept. 18, 1980, as amended at 54
FR 14944, Apr. 14, 1989]
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MOTIONS

§2.730 Motions.

(a) Presentation and disposition. All
motions shall be addressed to the Com-
mission or, when a proceeding is pend-
ing before a presiding officer, to the
presiding officer. All written motions
shall be filed with the Secretary, and
served on all parties to the proceeding.

(b) Form and content. Unless made
orally on the record during a hearing,
or the presiding officer directs other-
wise, a motion shall be in writing, shall
state with particularity the grounds
and the relief sought, and shall be ac-
companied by any affidavits or other
evidence relied on, and, as appropriate,
a proposed form of order.

(c) Answers to motions. Within ten (10)
days after service of a written motion,
or such other period as the Secretary
or the Assistant Secretary or presiding
officer may prescribe, a party may file
an answer in support of or in opposi-
tion to the motion, accompanied by af-
fidavits or other evidence. However,
the staff may file such an answer with-
in fifteen (15) days after service of a
written motion. The moving party
shall have no right to reply, except as
permitted by the presiding officer or
the Secretary or the Assistant Sec-
retary.

(d) Oral arguments; briefs. No oral ar-
gument will be heard on a motion un-
less the presiding officer or the Com-
mission directs otherwise. A written
brief may be filed with a motion or an
answer to a motion, stating the argu-
ments and authorities relied on.

(e) The Board may dispose of written
motions either by written order or by
ruling orally during the course of a
prehearing conference or hearing. The
Board should ensure that parties not
present for the oral ruling are notified
promptly of the order.

(f) Interlocutory appeals to the Commis-
sion. No interlocutory appeal may be
taken to the Commission from a ruling
of the presiding officer. When in the
judgment of the presiding officer
prompt decision is necessary to prevent
detriment to the public interest or un-
usual delay or expense, the presiding
officer may refer the ruling promptly
to the Commission, and notify the par-
ties either by announcement on the
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record or by written notice if the hear-
ing is not in session.

(g) Effect of filing a motion or certifi-
cation of question to the Commission. Un-
less otherwise ordered, neither the fil-
ing of a motion nor the certification of
a question to the Commission shall
stay the proceeding or extend the time
for the performance of any act.

(h) Where the motion in question is a
motion to compel discovery under
§2.720(h)(2) or §2.740(f), parties may file
answers to the motion pursuant to
paragraph (c) of this section. The pre-
siding officer in his or her discretion,
may order that the answer be given
orally during a telephone conference or
other prehearing conference, rather
than in writing. If responses are given
over the telephone the presiding officer
shall issue a written order on the mo-
tion which summarizes the views pre-
sented by the parties. This does not
preclude the presiding officer from
issuing a prior oral ruling on the mat-
ter which is effective at the time of
such ruling, provided that the terms of
the ruling are incorporated in the sub-
sequent written order.

[27 FR 377, Jan. 13, 1962, as amended at 28 FR
10154, Sept. 17, 1963; 37 FR 15132, July 28, 1972;
39 FR 24219, July 1, 1974; 43 FR 17802, Apr. 26,
1978; 46 FR 30331, June 8, 1981; 46 FR 58281,
Dec. 1, 1981]

§2.731 Order of procedure.

The presiding officer or the Commis-
sion will designate the order of proce-
dure at a hearing. The proponent of an
order will ordinarily open and close.

§2.732

Unless otherwise ordered by the pre-
siding officer, the applicant or the pro-
ponent of an order has the burden of
proof.

Burden of proof.

§2.733 Examination by experts.

A party may request the presiding of-
ficer to permit a qualified individual
who has scientific or technical training
or experience to participate on behalf
of that party in the examination and
cross-examination of expert witnesses.
The presiding officer may permit such
individual to participate on behalf of
the party in the examination and
cross-examination of expert witnesses,
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where it would serve the purpose of fur-
thering the conduct of the proceeding,
upon finding: (a) That the individual is
qualified by scientific or technical
training or experience to contribute to
the development of an adequate
decisional record in the proceeding by
the conduct of such examination or
cross-examination, (b) that the indi-
vidual has read any written testimony
on which he intends to examine or
cross-examine and any documents to be
used or referred to in the course of the
examination or cross-examination, and
(¢c) that the individual has prepared
himself to conduct a meaningful and
expeditious examination or cross-ex-
amination. Examination or cross-ex-
amination conducted pursuant to this
section shall be limited to areas within
the expertise of the individual con-
ducting the examination or cross-ex-
amination. The party on behalf of
whom such examination or cross-exam-
ination is conducted and his attorney
shall be responsible for the conduct of
examination or cross-examination by
such individuals.

[37 FR 15132, July 28, 1972]

§2.734 Motions to reopen.

(a) A motion to reopen a closed
record to consider additional evidence
will not be granted unless the following
criteria are satisfied:

(1) The motion must be timely, ex-
cept that an exceptionally grave issue
may be considered in the discretion of
the presiding officer even if untimely
presented.

(2) The motion must address a sig-
nificant safety or environmental issue.

(3) The motion must demonstrate
that a materially different result
would be or would have been likely had
the newly proffered evidence been con-
sidered initially.

(b) The motion must be accompanied
by one or more affidavits which set
forth the factual and/or technical bases
for the movant’s claim that the cri-
teria of paragraph (a) of this section
have been satisfied. Affidavits must be
given by competent individuals with
knowledge of the facts alleged, or by
experts in the disciplines appropriate
to the issues raised. Evidence con-
tained in affidavits must meet the ad-
missibility standards set forth in
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§2.743(c). Each of the criteria must be
separately addressed, with a specific
explanation of why it has been met.
Where multiple allegations are in-
volved, the movant must identify with
particularity each issue it seeks to liti-
gate and specify the factual and/or
technical bases which it believes sup-
port the claim that this issue meets
the criteria in paragraph (a) of this sec-
tion.

(c) A motion predicated in whole or
in part on the allegations of a confiden-
tial informant must identify to the
presiding officer the source of the alle-
gations and must request the issuance
of an appropriate protective order.

(d) A motion to reopen which relates
to a contention not previously in con-
troversy among the parties must also
satisfy the requirements for nontimely
contentions in §2.714(a)(1) (i) through
(V).

[61 FR 19539, May 30, 1986; 51 FR 23523, June
30, 1986]

DEPOSITIONS AND WRITTEN INTERROG-
ATORIES; DISCOVERY; ADMISSION; EVI-
DENCE

§2.740 General provisions governing
discovery.

(a) Discovery methods. Parties may ob-
tain discovery by one or more of the
following methods: Depositions upon
oral examination or written interrog-
atories (§2.740a); written interrog-
atories (§2.740b); production of docu-
ments or things or permission to enter
upon land or other property, for inspec-
tion and other purposes (§2.741); and re-
quests for admission (§2.742).

(b) Scope of discovery. Unless other-
wise limited by order of the presiding
officer in accordance with this section,
the scope of discovery is as follows:

(1) In general. Parties may obtain dis-
covery regarding any matter, not privi-
leged, which is relevant to the subject
matter involved in the proceeding,
whether it relates to the claim or de-
fense of any other party, including the
existence, description, nature, custody,
condition, and location of any books,
documents, or other tangible things
and the identity and location of per-
sons having knowledge of any discover-
able matter. When any book, document
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or other tangible thing sought is rea-
sonably available from another source,
such as at the NRC Web site, htip./
www.nrc.gov, and/or the NRC Public
Document Room, sufficient response to
an interrogatory involving such mate-
rials would be the location, the title
and a page reference to the relevant
book, document or tangible thing. In a
proceeding on an application for a con-
struction permit or an operating li-
cense for a production or utilization fa-
cility, discovery begins only after the
prehearing conference provided for in
§2.751a and relates only to those mat-
ters in controversy which have been
identified by the Commission or the
presiding officer in the prehearing
order entered at the conclusion of that
prehearing conference. In such a pro-
ceeding, no discovery may take place
after the beginning of the prehearing
conference held pursuant to §2.752 ex-
cept upon leave of the presiding officer
upon good cause shown. It is not
ground for objection that the informa-
tion sought will be inadmissible at the
hearing if the information sought ap-
pears reasonably calculated to lead to
the discovery of admissible evidence.
(2) Trial preparation materials. A party
may obtain discovery of documents and
tangible things otherwise discoverable
under paragraph (b)(1) of this section
and prepared in anticipation of or for
the hearing by or for another party’s
representative (including his attorney,
consultant, surety, indemnitor, in-
surer, or agent) only upon a showing
that the party seeking discovery has
substantial need of the materials in the
preparation of this case and that he is
unable without undue hardship to ob-
tain the substantial equivalent of the
materials by other means. In ordering
discovery of such materials when the
required showing has been made, the
presiding officer shall protect against
disclosure of the mental impressions,
conclusions, opinions, or legal theories
of an attorney or other representative
of a party concerning the proceeding.
(3) While interrogatories may seek to
elicit factual information reasonably
related to a party’s position in the pro-
ceeding, including data used, assump-
tions made, and analyses performed by
the party, such interrogatories may
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not be addressed to, or be construed to
require:

(A) Reasons for not using alternative
data, assumptions, and analyses where
the alternative data, assumptions, and
analyses were not relied on in devel-
oping the party’s position; or

(B) Performance of additional re-
search or analytical work beyond that
which is needed to support the party’s
position on any particular matter.

(c) Protective order. Upon motion by a
party or the person from whom dis-
covery is sought, and for good cause
shown, the presiding officer may make
any order which justice requires to pro-
tect a party or person from annoyance,
embarrassment, oppression, or undue
burden or expense, including one or
more of the following:

(1) That the discovery not be had;

(2) That the discovery may be had
only on specified terms and conditions,
including a designation of the time or
place;

(3) That the discovery may be had
only by a method of discovery other
than that selected by the party seeking
discovery;

(4) That certain matters not be in-
quired into, or that the scope of dis-
covery be limited to certain matters;

(5) That discovery be conducted with
no one present except persons des-
ignated by the presiding officer;

(6) That, subject to the provisions of
§§2.744 and 2.790, a trade secret or other
confidential research, development, or
commercial information not be dis-
closed or be disclosed only in a des-
ignated way;

(7) That studies and evaluations not
be prepared.

If the motion for a protective order is
denied in whole or in part, the pre-
siding officer may, on such terms and
conditions as are just, order that any
party or person provide or permit dis-
covery.

(d) Sequence and timing of discovery.
Unless the presiding officer upon mo-
tion, for the convenience of parties and
witnesses and in the interests of jus-
tice, orders otherwise, methods of dis-
covery may be used in any sequence
and the fact that a party is conducting
discovery, whether by deposition or
otherwise, shall not operate to delay
any other party’s discovery.
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(e) Supplementation of responses. A
party who has responded to a request
for discovery with a response that was
complete when made is under no duty
to supplement his response to include
information thereafter acquired, ex-
cept as follows:

(1) A party is under a duty season-
ably to supplement his response with
respect to any question directly ad-
dressed to (i) the identity and location
of persons having knowledge of discov-
erable matters, and (ii) the identity of
each person expected to be called as an
expert witness at the hearing, the sub-
ject matter on which he is expected to
testify, and the substance of his testi-
mony.

(2) A party is under a duty season-
ably to amend a prior response if he ob-
tains information upon the basis of
which (i) he knows that the response
was incorrect when made, or (ii) he
knows that the response though cor-
rect when made is no longer true and
the circumstances are such that a fail-
ure to amend the response is in sub-
stance a knowing concealment.

(3) A duty to supplement responses
may be imposed by order of the pre-
siding officer or agreement of the par-
ties.

(f) Motion to compel discovery. (1) If a
deponent or party upon whom a re-
quest for production of documents or
answers to interrogatories is served
fails to respond or objects to the re-
quest, or any part thereof, or fails to
permit inspection as requested, the de-
posing party or the party submitting
the request may move the presiding of-
ficer, within ten (10) days after the
date of the response or after failure of
a party to respond to the request for an
order compelling a response or inspec-
tion in accordance with the request.
The motion shall set forth the nature
of the questions or the request, the re-
sponse or objection of the party upon
whom the request was served, and ar-
guments in support of the motion. For
purposes of this paragraph, an evasive
or incomplete answer or response shall
be treated as a failure to answer or re-
spond. Failure to answer or respond
shall not be excused on the ground that
the discovery sought is objectionable
unless the person or party failing to
answer or respond has applied for a
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protective order pursuant to paragraph
(c) of this section.

(2) In ruling on a motion made pursu-
ant to this section, the presiding offi-
cer may make such a protective order
as he is authorized to make on a mo-
tion made pursuant to paragraph (c) of
this section.

(3) This section does not preclude an
independent request for issuance of a
subpena directed to a person not a
party for production of documents and
things. This section does not apply to
requests for the testimony or interrog-
atories of the regulatory staff pursuant
to §2.720(h)(2) or production of NRC
documents pursuant to §2.744 or §2.790,
except for paragraphs (c) and (e) of this
section.

[37 FR 15133, July 28, 1972, as amended at 43
FR 17802, Apr. 26, 1978; 54 FR 33181, Aug. 11,
1989; 64 FR 48948, Sept. 9, 1999]

§2.740a Depositions upon oral exam-
ination and upon written interrog-
atories.

(a) Any party desiring to take the
testimony of any party or other person
by deposition on oral examination or
written interrogatories shall, without
leave of the Commission or the pre-
siding officer, give reasonable notice in
writing to every other party, to the
person to be examined and to the pre-
siding officer of the proposed time and
place of taking the deposition; the
name and address of each person to be
examined, if known, or if, the name is
not known, a general description suffi-
cient to identify him or the class or
group to which he belongs; the matters
upon which each person will be exam-
ined and the name or descriptive title
and address of the officer before whom
the deposition is to be taken.

(b) [Reserved]

(c) Within the United States, a depo-
sition may be taken before any officer
authorized to administer oaths by the
laws of the United States or of the
place where the examination is held.
Outside of the United States, a deposi-
tion may be taken before a secretary of
an embassy or legation, a consul gen-
eral, vice consul or consular agent of
the United States, or a person author-
ized to administer oaths designated by
the Commission.
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(d) The deponent shall be sworn or
shall affirm before any questions are
put to him. Examination and cross-ex-
amination shall proceed as at a hear-
ing. Each question propounded shall be
recorded and the answer taken down in
the words of the witness. Objections on
questions of evidence shall be noted in
short form without the arguments. The
officer shall not decide on the com-
petency, materiality, or relevancy of
evidence but shall record the evidence
subject to objection. Objections on
questions of evidence not made before
the officer shall not be deemed waived
unless the ground of the objection is
one which might have been obviated or
removed if presented at that time.

(e) When the testimony is fully tran-
scribed, the deposition shall be sub-
mitted to the deponent for examina-
tion and signature unless he is ill or
cannot be found or refuses to sign. The
officer shall certify the deposition or,
if the deposition is not signed by the
deponent, shall certify the reasons for
the failure to sign, and shall promptly
forward the deposition by registered
mail to the Commission.

(f) Where the deposition is to be
taken on written interrogatories, the
party taking the deposition shall serve
a copy of the interrogatories, showing
each interrogatory separately and con-
secutively numbered, on every other
party with a notice stating the name
and address of the person who is to an-
swer them, and the name, description,
title, and address of the officer before
whom they are to be taken. Within ten
(10) days after service, any other party
may serve cross-interrogatories. The
interrogatories, cross-interrogatories,
and answers shall be recorded and
signed, and the deposition certified, re-
turned, and filed as in the case of a
deposition on oral examination.

(g) A deposition will not become a
part of the record in the hearing unless
received in evidence. If only part of a
deposition is offered in evidence by a
party, any other party may introduce
any other parts. A party shall not be
deemed to make a person his own wit-
ness for any purpose by taking his dep-
osition.

(h) A deponent whose deposition is
taken and the officer taking a deposi-
tion shall be entitled to the same fees
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as are paid for like services in the dis-
trict courts of the United States, to be
paid by the party at whose instance the
deposition is taken.

(i) The witness may be accompanied,
represented, and advised by legal coun-
sel.

(j) The provisions of paragraphs (a)
through (i) of this section are not ap-
plicable to NRC personnel. Testimony
of NRC personnel by oral examination
and written interrogatories addressed
to NRC personnel are subject to the
provisions of §2.720(h).

[27 FR 377, Jan. 13, 1962, as amended at 35 FR
19501, Dec. 23, 1970. Redesignated at 37 FR
15133, July 28, 1972, and amended at 43 FR
17802, Apr. 26, 1978]

§2.740b Interrogatories to parties.

(a) Any party may serve upon any
other party (other than the staff)?
written interrogatories to be answered
in writing by the party served, or if the
party served is a public or private cor-
poration or a partnership or associa-
tion, by any officer or agent, who shall
furnish such information as is avail-
able to the party. A copy of the inter-
rogatories, answers, and all related
pleadings shall be filed with the Sec-
retary of the Commission and shall be
served on the presiding officer and
upon all parties to the proceeding.

(b) BEach interrogatory shall be an-
swered separately and fully in writing
under oath or affirmation, unless it is
objected to, in which event the reasons
for objection shall be stated in lieu of
an answer. The answers shall be signed
by the person making them, and the
objections by the attorney making
them. The party upon whom the inter-
rogatories were served shall serve a
copy of the answers and objections
upon all parties to the proceeding with-
in 14 days after service of the interrog-
atories, or within such shorter or
longer period as the presiding officer
may allow. Answers may be used in the
same manner as depositions (see
§2.740a(g)).

[37 FR 15134, July 28, 1972]

4Interrogatories addressed to the staff are

subject to §2.720(h)(2)(ii).
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§2.741 Production of documents and
things and entry upon land for in-
spection and other purposes.

(a) Request for discovery. Any party
may serve on any other party a request
to:

(1) Produce and permit the party
making the request, or a person acting
on his behalf, to inspect and copy any
designated documents, or to inspect
and copy, test, or sample any tangible
things which are within the scope of
§2.740 and which are in the possession,
custody, or control of the party upon
whom the request is served; or

(2) Permit entry upon designated
land or other property in the posses-
sion or control of the party upon whom
the request is served for the purpose of
inspection and measuring, surveying,
photographing, testing, or sampling
the property or any designated object
or operation thereon, within the scope
of §2.740.

(b) Service. The request may be served
on any party without leave of the Com-
mission or the presiding officer. Except
as otherwise provided in §2.740, the re-
quest may be served after the pro-
ceeding is set for hearing.

(c) Contents. The request shall set
forth the items to be inspected either
by individual item or by category, and
describe each item and category with
reasonable particularity. The request
shall specify a reasonable time, place,
and manner of making the inspection
and performing the related acts.

(d) Response. The party upon whom
the request is served shall serve on the
party submitting the request a written
response within thirty (30) days after
the service of the request. The response
shall state, with respect to each item
or category, that inspection and re-
lated activities will be permitted as re-
quested, unless the request is objected
to, in which case the reasons for objec-
tion shall be stated. If objection is
made to part of an item or category,
the part shall be specified.

(e) NRC records and documents. The
provisions of paragraphs (a) through (d)
of this section do not apply to the pro-
duction for inspection and copying or
photographing of NRC records or docu-
ments. Production of such records or
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documents is subject to the provisions
of §§2.744 and 2.790.

[37 FR 15134, July 28, 1972]

§2.742 Admissions.

(a) Apart from any admissions made
during or as a result of a prehearing
conference, at any time after his an-
swer has been filed, a party may file a
written request for the admission of
the genuineness and authenticity of
any relevant document described in or
attached to the request, or for the ad-
mission of the truth of any specified
relevant matter of fact. A copy of the
document shall be delivered with the
request unless a copy has already been
furnished.

(b) Each requested admission shall be
deemed made unless, within a time des-
ignated by the presiding officer or the
Commission, and not less than ten (10)
days after service of the request or
such further time as may be allowed on
motion, the party to whom the request
is directed serves on the requesting
party either (1) a sworn statement de-
nying specifically the relevant matters
of which an admission is requested or
setting forth in detail the reasons why
he can neither truthfully admit nor
deny them, or (2) written objections on
the ground that some or all of the mat-
ters involved are privileged or irrele-
vant or that the request is otherwise
improper in whole or in part. Answers
on matters to which such objections
are made may be deferred until the ob-
jections are determined. If written ob-
jections are made to only a part of a
request, the remainder of the request
shall be answered within the time des-
ignated.

(¢) Admissions obtained pursuant to
the procedure in this section may be
used in evidence to the same extent
and subject to the same objections as
other admissions.

[27 FR 377, Jan. 13, 1962, as amended at 37 FR
15134, July 28, 1972]

§2.743 Evidence.

(a) General. Every party to a pro-
ceeding shall have the right to present
such oral or documentary evidence and
rebuttal evidence and to conduct, in
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accordance with an approved cross-ex-
amination plan that contains the infor-
mation specified in paragraph (b)(2) of
this section if so directed by the pre-
siding officer, such cross-examination
as may be required for full and true
disclosure of the facts.

(b)) Testimony and cross-examination.
The parties shall submit direct testi-
mony of witnesses in written form, un-
less otherwise ordered by the presiding
officer on the basis of objections pre-
sented. In any proceeding in which ad-
vance written testimony is to be used,
each party shall serve copies of its pro-
posed written testimony on each other
party at least fifteen (15) days in ad-
vance of the session of the hearing at
which its testimony is to be presented.
The presiding officer may permit the
introduction of written testimony not
so served, either with the consent of all
parties present or after they have had
a reasonable opportunity to examine
it. Written testimony must be incor-
porated into the transcript of the
record as if read or, in the discretion of
the presiding officer, may be offered
and admitted in evidence as an exhibit.

(2) The presiding officer may require
a party seeking an opportunity to
cross-examine to request permission to
do so in accordance with a schedule es-
tablished by the presiding officer. A re-
quest to conduct cross-examination
shall be accompanied by a cross-exam-
ination plan that contains the fol-
lowing information:

(i) A brief description of the issue or
issues on which cross-examination will
be conducted;

(ii) The objective to be achieved by
cross-examination; and

(iii) The proposed line of questions
that may logically lead to achieving
the objective of the cross-examination.

The cross-examination plan may be
submitted only to the presiding officer
and must be kept by the presiding offi-
cer in confidence until issuance of the
initial decision on the issue being liti-
gated. The presiding officer shall then
provide each cross-examination plan to
the Commission’s Secretary for inclu-
sion in the official record of the pro-
ceeding.

(3) Paragraphs (b) (1) and (2) of this
section do not apply to proceedings
under subpart B of this part for modi-
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fication, suspension, or revocation of a
license or to proceedings for imposition
of a civil penalty.

(c) Admissibility. Only relevant, mate-
rial, and reliable evidence which is not
unduly repetitious will be admitted.
Immaterial or irrelevant parts of an
admissible document will be segregated
and excluded so far as is practicable.

(d) Objections. An objection to evi-
dence shall briefly state the grounds of
objection. The transcript shall include
the objection, the grounds, and the rul-
ing. Exception to an adverse ruling is
preserved without notation on the
record.

(e) Offer of proof. An offer of proof
made in connection with an objection
to a ruling of the presiding officer ex-
cluding or rejecting proffered oral tes-
timony shall consist of a statement of
the substance of the proffered evidence.
If the excluded evidence is written, a
copy shall be marked for identifica-
tion. Rejected exhibits, adequately
marked for identification, shall be re-
tained in the record.

(f) Exhibits. A written exhibit will not
be received in evidence unless the
original and two copies are offered and
a copy is furnished to each party, or
the parties have been previously fur-
nished with copies or the presiding offi-
cer directs otherwise. The presiding of-
ficer may permit a party to replace
with a true copy an original document
admitted in evidence. Exhibits in the
proceeding on an application for a li-
cense to receive and possess high-level
radioactive waste at a geologic reposi-
tory operations area are governed by
§2.1013 of this part.

(g) Proceedings involving applications.
In any proceeding involving an applica-
tion, there shall be offered in evidence
by the staff any report submitted by
the ACRS in the proceeding in compli-
ance with section 182b. of the Act, any
safety evaluation prepared by the staff
and any environmental impact state-
ment prepared by the Director of Nu-
clear Reactor Regulation or Director of
Nuclear Material Safety and Safe-
guards, as appropriate, or his designee
in the proceeding pursuant to subpart
A of part 51 of this chapter.

(h) Official record. An official record
of a government agency or entry in an
official record may be evidenced by an
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official publication or by a copy at-
tested by the officer having legal cus-
tody of the record and accompanied by
a certificate of his custody.

(i) Official notice. (1) The Commission
or the presiding officer may take offi-
cial notice of any fact of which a court
of the United States may take judicial
notice or of any technical or scientific
fact within the knowledge of the Com-
mission as an expert body. Each fact
officially noticed under this subpara-
graph shall be specified in the record
with sufficient particularity to advise
the parties of the matters which have
been noticed or brought to the atten-
tion of the parties before final decision
and each party adversely affected by
the decision shall be given opportunity
to controvert the fact.

(2) If a decision is stated to rest in
whole or in part on official notice of a
fact which the parties have not had a
prior opportunity to controvert, a
party may controvert the fact by filing
an appeal from an initial decision or a
petition for reconsideration of a final
decision clearly and concisely setting
forth the information relied upon to
show the contrary.

[27 FR 3717, Jan. 13, 1962, as amended at 28 FR
10154, Sept. 17, 1963; 31 FR 4339, Mar. 12, 1966;
37 FR 15134, July 28, 1972; 43 FR 17802, Apr. 26,
1978; 48 FR 52285, Nov. 17, 1983; 49 FR 9401,
Mar. 12, 1984; 54 FR 14944, Apr. 14, 1989; 54 FR
33181, Aug. 11, 1989]

§2.744 Production of NRC records and
documents.

(a) A request for the production of an
NRC record or document not available
pursuant to §2.790 by a party to an ini-
tial licensing proceeding may be served
on the Executive Director for Oper-
ations, without leave of the Commis-
sion or the presiding officer. The re-
quest shall set forth the records or doc-
uments requested, either by individual
item or by category, and shall describe
each item or category with reasonable
particularity and shall state why that
record or document is relevant to the
proceeding.

(b) If the Executive Director for Op-
erations objects to producing a re-
quested record or document on the
ground that (1) it is not relevant or (2)
it is exempted from disclosure under
§2.790 and the disclosure is not nec-
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essary to a proper decision in the pro-
ceeding or the document or the infor-
mation therein is reasonably obtain-
able from another source, he shall so
advise the requesting party.

(c) If the Executive Director for Op-
erations objects to producing a record
or document, the requesting party may
apply to the presiding officer, in writ-
ing, to compel production of that
record or document. The application
shall set forth the relevancy of the
record or document to the issues in the
proceeding. The application shall be
processed as a motion in accordance
with §2.730 (a) through (d). The record
or document covered by the application
shall be produced for the ‘“‘in camera”
inspection of the presiding officer, ex-
clusively, if requested by the presiding
officer and only to the extent nec-
essary to determine:

(1) The relevancy of that record or
document;

(2) Whether the document is exempt
from disclosure under §2.790;

(3) Whether the disclosure is nec-
essary to a proper decision in the pro-
ceeding;

(4) Whether the document or the in-
formation therein is reasonably obtain-
able from another source.

(d) Upon a determination by the pre-
siding officer that the requesting party
has demonstrated the relevancy of the
record or document and that its pro-
duction is not exempt from disclosure
under §2.790 or that, if exempt, its dis-
closure is necessary to a proper deci-
sion in the proceeding, and the docu-
ment or the information therein is not
reasonably obtainable from another
source, he shall order the Executive Di-
rector for Operations, to produce the
document.

(e) In the case of requested docu-
ments and records (including Safe-
guards Information referred to in sec-
tions 147 and 181 of the Atomic Energy
Act, as amended) exempt from disclo-
sure under §2.790, but whose disclosure
is found by the presiding officer to be
necessary to a proper decision in the
proceeding, any order to the Executive
Director for Operations to produce the
document or records (or any other
order issued ordering production of the
document or records) may contain such
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protective terms and conditions (in-
cluding affidavits of non-disclosure) as
may be necessary and appropriate to
limit the disclosure to parties in the
proceeding, to interested States and
other governmental entities partici-
pating pursuant to §2.715(c), and to
their qualified witnesses and counsel.
When Safeguards Information pro-
tected from disclosure under section
147 of the Atomic Energy Act, as
amended, is received and possessed by a
party other than the Commission staff,
it shall also be protected according to
the requirements of §73.21 of this chap-
ter. The presiding officer may also pre-
scribe such additional procedures as
will effectively safeguard and prevent
disclosure of Safeguards Information
to unauthorized persons with minimum
impairment of the procedural rights
which would be available if Safeguards
Information were not involved. In addi-
tion to any other sanction that may be
imposed by the presiding officer for
violation of an order issued pursuant to
this paragraph, violation of an order
pertaining to the disclosure of Safe-
guards Information protected from dis-
closure under section 147 of the Atomic
Energy Act, as amended, may be sub-
ject to a civil penalty imposed pursu-
ant to §2.205. For the purpose of impos-
ing the criminal penalties contained in
section 223 of the Atomic Energy Act,
as amended, any order issued pursuant
to this paragraph with respect to Safe-
guards Information shall be deemed an
order issued under section 161b of the
Atomic Energy Act.

(f) A ruling by the presiding officer or
the Commission for the production of a
record or document will specify the
time, place, and manner of production.

(g) No request pursuant to this sec-
tion shall be made or entertained be-
fore the matters in controversy have
been identified by the Commission or
the presiding officer, or after the be-
ginning of the prehearing conference
held pursuant to §2.752 except upon
leave of the presiding officer for good
cause shown.

(h) The provisions of §2.740 (c) and (e)
shall apply to production of NRC
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records and documents pursuant to
this section.

[37 FR 15135, July 28, 1972, as amended at 40
FR 2973, Jan. 17, 1975; 46 FR 51723, Oct. 22,
1981]

SUMMARY DISPOSITION ON PLEADINGS

§2.749 Authority of presiding officer
to dispose of certain issues on the
pleadings.

(a) Any party to a proceeding may
move, with or without supporting affi-
davits, for a decision by the presiding
officer in that party’s favor as to all or
any part of the matters involved in the
proceeding. The moving party shall
annex to the motion a separate, short,
and concise statement of the material
facts as to which the moving party
contends that there is no genuine issue
to be heard. Motions may be filed at
any time. Any other party may serve
an answer supporting or opposing the
motion, with or without affidavits,
within twenty (20) days after service of
the motion. The party shall annex to
any answer opposing the motion a sep-
arate, short, and concise statement of
the material facts as to which it is con-
tended there exists a genuine issue to
be heard. All material facts set forth in
the statement required to be served by
the moving party will be deemed to be
admitted unless controverted by the
statement required to be served by the
opposing party. The opposing party
may, within ten (10) days after service,
respond in writing to new facts and ar-
guments presented in any statement
filed in support of the motion. No fur-
ther supporting statements or re-
sponses thereto may be entertained.
The presiding officer may dismiss sum-
marily or hold in abeyance motions
filed shortly before the hearing com-
mences or during the hearing if the
other parties or the presiding officer
would be required to divert substantial
resources from the hearing in order to
respond adequately to the motion and
thereby extend the proceeding.

(b) Affidavits shall set forth such
facts as would be admissible in evi-
dence and shall show affirmatively
that the affiant is competent to testify
to the matters stated therein. The pre-
siding officer may permit affidavits to



§2.750

be supplemented or opposed by deposi-
tions, answers to interrogatories or
further affidavits. When a motion for
summary decision is made and sup-
ported as provided in this section, a
party opposing the motion may not
rest upon the mere allegations or deni-
als of his answer; his answer by affida-
vits or as otherwise provided in this
section must set forth specific facts
showing that there is a genuine issue of
fact. If no such answer is filed, the de-
cision sought, if appropriate, shall be
rendered.

(c) Should it appear from the affida-
vits of a party opposing the motion
that he cannot, for reasons stated,
present by affidavit facts essential to
justify his opposition, the presiding of-
ficer may refuse the application for
summary decision or may order a con-
tinuance to permit affidavits to be ob-
tained or make such other order as is
appropriate and a determination to
that effect shall be made a matter of
record.

(d) The presiding officer shall render
the decision sought if the filings in the
proceeding, depositions, answers to in-
terrogatories, and admissions on file,
together with the statements of the
parties and the affidavits, if any, show
that there is no genuine issue as to any
material fact and that the moving
party is entitled to a decision as a mat-
ter of law. However, in any proceeding
involving a construction permit for a
production or utilization facility, the
procedure described in this section may
be used only for the determination of
specific subordinate issues and may not
be used to determine the ultimate issue
as to whether the permit shall be
issued.

[37 FR 15135, July 28, 1972, as amended at 46
FR 30331, June 8, 1981; 54 FR 33181, Aug. 11,
1989]

HEARINGS

§2.750 Official reporter; transcript.

(a) A hearing will be reported under
the supervision of the presiding officer,
stenographically or by other means, by
an official reporter who may be des-
ignated by the Commission or may be a
regular employee of the Commission.
The transcript prepared by the reporter
is the sole official transcript of the
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proceeding. Except as limited pursuant
to Sec. 181 of the Act or order of the
Commission, the transcript will be
available for inspection at the NRC
Web site, http:/www.nrc.gov, and/or at
the NRC Public Document Room. Cop-
ies of transcripts are available to par-
ties and to the public from the official
reporter on payment of the specified
charges.

(b) Transcript corrections. Corrections
of the official transcript may be made
only in the manner provided by this
paragraph. Corrections ordered or ap-
proved by the presiding officer shall be
included in the record as an appendix,
and when so incorporated the Sec-
retary shall make the necessary phys-
ical corrections in the official tran-
script so that it will incorporate the
changes ordered. In making corrections
there shall be no substitution of pages
but, to the extent practicable, correc-
tions shall be made by running a line
through the matter to be changed
without obliteration and writing the
matter as changed immediately above.
Where the correction consists of an in-
sertion, it shall be added by rider or
interlineation as near as possible to
the text which is intended to precede
and follow it.

(c) Free transcript. Except in an anti-
trust proceeding, in any adjudicatory
proceeding on an application for a li-
cense or an amendment thereto, the
presiding officer may arrange for provi-
sion of one free transcript to a party,
other than the applicant, upon request
by that party. The transcript will be
made available to a party at the same
time and location as it is made avail-
able to the NRC staff. If a transcript is
mailed to the staff, it will also be
mailed to the requesting party. A pre-
siding officer has the discretion to con-
trol the distribution of transcripts to
parties.!

[27 FR 377, Jan. 13, 1962, as amended at 45 FR
49537, July 25, 1980; 456 FR 54725, Aug. 18, 1980;
46 FR 13681, Feb. 2, 1981; 64 FR 48948, Sept. 9,
1999]

1This paragraph is suspended until further

action of the Commission. (See 46 FR 13681,
Feb. 24, 1981)
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§2.751 Hearings to be public.

Except as may be requested pursuant
to section 181 of the Act, all hearings
will be public unless otherwise ordered
by the Commission.

§2.751a Special prehearing conference
in construction permit and oper-
ating license proceedings.

(a) In any proceeding involving an
application for a construction permit
or an operating license for a production
or utilization facility, the Commission
or the presiding officer will direct the
parties and any petitioners for inter-
vention, or their counsel, to appear at
a specified time and place, within nine-
ty (90) days after the notice of hearing
is published, or such other time as the
Commission or the presiding officer
may deem appropriate, for a con-
ferencela to:

(1) Permit identification of the key
issues in the proceeding;

(2) Take any steps necessary for fur-
ther identification of the issues;

(3) Consider all intervention petitions
to allow the presiding officer to make
such preliminary or final determina-
tion as to the parties to the pro-
ceeding, as may be appropriate; and

(4) Establish a schedule for further
actions in the proceeding.

(b) The presiding officer may order
any further informal conferences
among the parties, including telephone
conferences, to the extent that he con-
siders that such a conference would ex-
pedite the proceeding.

(c) A prehearing conference held pur-
suant to this section may be steno-
graphically reported.

(d) The presiding officer shall enter
an order which recites the action taken
at the conference, the schedule for fur-
ther actions in the proceeding, any
agreements by the parties, and which
identifies the key issues in the pro-
ceeding, makes a preliminary or final
determination as to the parties in the
proceeding, and provides for the sub-
mission of status reports on discovery.
The order shall be served upon all par-
ties to the proceeding. Objections to

laThis conference may be omitted in pro-
ceedings other than contested proceedings.
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the order may be filed by a party with-
in five (5) days after service of the
order, except that the staff may file ob-
jections to such order within ten (10)
days after service. Parties may not file
replies to the objections unless the
Board so directs. The filing of objec-
tions shall not stay the decision unless
the presiding officer so orders. The
board may revise the order in consider-
ation of the objections presented and,
as permitted by §2.718(1), may certify
for determination to the Commission
such matters raised in the objections
as it deems appropriate. The order
shall control the subsequent course of
the proceeding unless modified for good
cause.

[37 FR 15135, July 28, 1972, as amended at 43
FR 17802, Apr. 26, 1978; 46 FR 30331, June 8,
1981]

§2.752 Prehearing conference.

(a) The Commission or the presiding
officer may, and in the case of a pro-
ceeding on an application for a con-
struction permit or an operating li-
cense for a facility of a type described
in §§50.21(b) or 50.22 of this chapter or a
testing facility, shall direct the parties
or their counsel to appear at a specified
time and place for a conference to con-
sider:

(1) Simplification, clarification, and
specification of the issues;

(2) The necessity or desirability of
amending the pleadings;

(3) The obtaining of stipulations and
admissions of fact and of the contents
and authenticity of documents to avoid
unnecessary proof;

(4) Identification of witnesses and the
limitation of the number of expert wit-
nesses, and other steps to expedite the
presentation of evidence;

(5) The setting of a hearing schedule;
and

(6) Such other matters as may aid in
the orderly disposition of the pro-
ceeding.

A prehearing conference held under
this section in a proceeding involving a
construction permit or operating 1li-
cense shall be held within sixty (60)
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days after discovery has been com-
pleted, ! or such other time as the Com-
mission or the presiding officer may
specify.

(b) Prehearing conferences may be
stenographically reported.

(c) The presiding officer shall enter
an order which recites the action taken
at the conference, the amendments al-
lowed to the pleadings and agreements
by the parties, and which limits the
issues or defines the matters in con-
troversy to be determined in the pro-
ceeding. Objections to the order may be
filed by a party within five (5) days
after service of the order, except that
the regulatory staff may file objections
to such order within ten (10) days after
service. Parties may not file replies to
the objections unless the board so di-
rects. The filing of objections shall not
stay the decision unless the presiding
officer so orders. The board may revise
the order in the light of the objections
presented and, as permitted by §2.718(i)
may certify for determination to the
Commission such matters raised in the
objections as it deems appropriate. The
order shall control the subsequent
course of the proceeding unless modi-
fied for good cause.

[27 FR 377, Jan. 13, 1962, as amended at 37 FR
15136, July 28, 1972; 40 FR 8777, Mar. 3, 1975; 46
FR 30331, June 8, 1981]

§2.753 Stipulations.

Apart from any stipulations made
during or as a result of a prehearing
conference, the parties may stipulate
in writing at any stage of the pro-
ceeding or orally during the hearing,
any relevant fact or the contents or au-
thenticity of any document. Such a
stipulation may be received in evi-
dence. The parties may also stipulate
as to the procedure to be followed in
the proceeding. Such stipulations may,
on motion of all parties, be recognized

1Discovery, as used in this section, does
not include the production of the ACRS re-
port, the safety evaluation prepared by the
regulatory staff, or any detailed statement
on environmental considerations prepared by
the Director of Nuclear Reactor Regulation
or Director of Nuclear Material Safety and
Safeguards, as appropriate or his designee in
the proceeding pursuant to part 51 of this
chapter.
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by the presiding officer to govern the
conduct of the proceeding.

[37 FR 15136, July 28, 1972]

§2.754 Proposed findings and conclu-
sions.

(a) Any party to a proceeding may, or
if directed by the presiding officer
shall, file proposed findings of fact and
conclusions of law, briefs and a pro-
posed form or order of decision within
the time provided by the following sub-
paragraphs, except as otherwise or-
dered by the presiding officer:

(1) The party who has the burden of
proof shall, within thirty (30) days
after the record is closed, file proposed
findings of fact and conclusions of law
and briefs, and a proposed form of order
or decision.

(2) Other parties may file proposed
findings, conclusions of law and briefs
within forty (40) days after the record
is closed. However, the staff may file
such proposed findings, conclusions of
law and briefs within fifty (50) days
after the record is closed.

(3) A party who has the burden of
proof may reply within five (5) days
after filing of proposed findings and
conclusions of law and briefs by other
parties.

(b) Failure to file proposed findings
of fact, conclusions of law or briefs
when directed to do so may be deemed
a default, and an order or initial deci-
sion may be entered accordingly.

(c) Proposed findings of fact must be
clearly and concisely set forth in num-
bered paragraphs and must be confined
to the material issues of fact presented
on the record, with exact citations to
the transcript of record and exhibits in
support of each proposed finding. Pro-
posed conclusions of law must be set
forth in numbered paragraphs as to all
material issues of law or discretion
presented on the record. An interve-
nor’s proposed findings of fact and con-
clusions of law must be confined to
issues which that party placed in con-
troversy or sought to place in con-
troversy in the proceeding.

[27 FR 377, Jan. 13, 1962, as amended at 28 FR
10154, Sept. 17, 1963; 35 FR 11459, July 17, 1970;
43 FR 17802, Apr. 26, 1978; 46 FR 30331, June 8,
1981; 54 FR 33182, Aug. 11, 1989]
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§2.755 Oral argument before presiding
officer.

When, in the opinion of the presiding
officer, time permits and the nature of
the proceeding and the public interest
warrant, he may allow and fix a time
for the presentation of oral argument.
He will impose appropriate limits of
time on the argument. The transcript
of the argument shall be a part of the
record.

§2.756 Informal procedures.

The Commission encourages the use
of informal procedures consistent with
the Act, sections 551-558 of title 5 of
the United States Code, and the regula-
tions in this chapter, and with the or-
derly conduct of the proceeding and the
necessity for preserving a suitable
record for review.

[35 FR 11459, July 17, 1970]

§2.757 Authority of presiding officer
to regulate procedure in a hearing.

To prevent unnecessary delays or an
unnecessarily large record, the pre-
siding officer may:

(a) Limit the number of witnesses
whose testimony may be cumulative;

(b) Strike argumentative, repeti-
tious, cumulative, or irrelevant evi-
dence;

(c) Take necessary and proper meas-
ures to prevent argumentative, repeti-
tious, or cumulative cross-examina-
tion; and

(d) Impose such time limitations on
arguments as he determines appro-
priate, having regard for the volume of
the evidence and the importance and
complexity of the issues involved.

[37 FR 15136, July 28, 1972]

§2.758 Consideration of Commission
rules and regulations in adjudica-
tory proceedings.

(a) Except as provided in paragraphs
(b), (c), and (d) of this section, any rule
or regulation of the Commission, or
any provision thereof, issued in its pro-
gram for the licensing of production
and utilization facilities, source mate-
rial, special nuclear material, or by-
product material is not subject to at-
tack by way of discovery, proof, argu-
ment, or other means in any adjudica-
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tory proceeding involving initial or re-
newal licensing subject to this subpart.

(b) A party to an adjudicatory pro-
ceeding involving initial or renewal li-
censing subject to this subpart may pe-
tition that the application of a speci-
fied Commission rule or regulation or
any provision thereof, of the type de-
scribed in paragraph (a) of this section,
be waived or an exception made for the
particular proceeding. The sole ground
for petition for waiver or exception
shall be that special circumstances
with respect to the subject matter of
the particular proceeding are such that
the application of the rule or regula-
tion (or provision thereof) would not
serve the purposes for which the rule or
regulation was adopted. The petition
shall be accompanied by an affidavit
that identifies the specific aspect or as-
pects of the subject matter of the pro-
ceeding as to which the application of
the rule or regulation (or provision
thereof) would not serve the purposes
for which the rule or regulation was
adopted, and shall set forth with par-
ticularity the special circumstances al-
leged to justify the waiver or exception
requested. Any other party may file a
response thereto, by counter affidavit
or otherwise.

(c) If, on the basis of the petition, af-
fidavit and any response thereto pro-
vided for in paragraph (b) of this sec-
tion, the presiding officer determines
that the petitioning party has not
made a prima facie showing that the
application of the specific Commission
rule or regulation or provision thereof
to a particular aspect or aspects of the
subject matter of the proceeding would
not serve the purposes for which the
rule or regulation was adopted and
that application of the rule or regula-
tion should be waived or an exception
granted, no evidence may be received
on that matter and no discovery, cross-
examination or argument directed to
the matter will be permitted, and the
presiding officer may not further con-
sider the matter.

(d) If, on the basis of the petition, af-
fidavit and any response provided for in
paragraph (b) of this section, the pre-
siding officer determines that such a
prima facie showing has been made, the
presiding officer shall, before ruling
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thereon, certify directly to the Com-
mission” for determination the matter
of whether the application of the Com-
mission rule or regulation or provision
thereof to a particular aspect or as-
pects of the subject matter of the pro-
ceeding, in the context of this section,
should be waived or an exception made.
The Commission may, among other
things, on the basis of the petition, af-
fidavits, and any response, determine
whether the application of the speci-
fied rule or regulation (or provision
thereof) should be waived or an excep-
tion be made, or the Commission may
direct such further proceedings as it
deems appropriate to aid its deter-
mination.

(e) Whether or not the procedure in
paragraph (b) of this section is avail-
able, a party to an initial or renewal li-
censing proceeding may file a petition
for rulemaking pursuant to §2.802.

[837 FR 15136, July 28, 1972, as amended at 56
FR 64975, Dec. 13, 1991; 60 FR 22491, May 8,
1995]

§2.759 Settlement in initial licensing
proceedings.

The Commission recognizes that the
public interest may be served through
settlement of particular issues in a
proceeding or the entire proceeding.
Therefore, to the extent that it is not
inconsistent with hearing requirements
in section 189 of the Act (42 U.S.C.
2239), the fair and reasonable settle-
ment of contested initial licensing pro-
ceedings is encouraged. It is expected
that the presiding officer and all of the
parties to those proceedings will take
appropriate steps to carry out this pur-
pose.

[37 FR 15137, July 28, 1972]

INITIAL DECISION AND COMMISSION
REVIEW

§2.760 Initial decision and its effect.

(a) After hearing, the presiding offi-
cer will render an initial decision
which will constitute the final action
of the Commission forty (40) days after
its date unless any party petitions for
Commission review in accordance with

7The matter will be certified to the Com-
mission notwithstanding the provisions of
§2.785.
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§2.786 or the Commission takes review
sua sponte or the decision is subject to
the provisions of §2.764.

(b) Where the public interest so re-
quires, the Commission may direct
that the presiding officer certify the
record to it without an initial decision,
and may:

(1) Prepare its own decision which
will become final unless the Commis-
sion grants a petition for reconsider-
ation pursuant to §2.771; or

(2) Omit an initial decision on a find-
ing that due and timely execution of
its functions imperatively and unavoid-
ably so requires.

(c) An initial decision will be in writ-
ing and will be based on the whole
record and supported by reliable, pro-
bative, and substantial evidence. The
initial decision will include:

(1) Findings, conclusions and rulings,
with the reasons or basis for them, on
all material issues of fact, law, or dis-
cretion presented on the record;

(2) All facts officially noticed and re-
lied on in making the decision;

(3) The appropriate ruling, order or
denial of relief with the effective date;

(4) The time within which a petition
for review of the decision may be filed,
the time within which answers in sup-
port of or in opposition to a petition
for review filed by another party may
be filed and, in the case of an initial
decision which may become final in ac-
cordance with paragraph (a) of this sec-
tion, the date when it may become
final.

[27 FR 377, Jan. 13, 1962, as amended at 31 FR
4339, Mar. 12, 1966; 35 FR 11459, July 17, 1970;
48 FR 52285, Nov. 17, 1983; 56 FR 29408, June
27, 1991]

§2.760a Initial decision in contested
proceedings on applications for fa-
cility operating licenses.

In any initial decision in a contested
proceeding on an application for an op-
erating license for a production or uti-
lization facility, the presiding officer
shall make findings of fact and conclu-
sions of law on the matters put into
controversy by the parties to the pro-
ceeding and on matters which have
been determined to be the issues in the
proceeding by the Commission or the
presiding officer. Matters not put into



Nuclear Regulatory Commission

controversy by the parties will be ex-
amined and decided by the presiding of-
ficer only where he or she determines
that a serious safety, environmental,
or common defense and security mat-
ter exists. Depending on the resolution
of those matters, the Director of Nu-
clear Reactor Regulation or Director of
Nuclear Material Safety and Safe-
guards, as appropriate, after making
the requisite findings, will issue, deny,
or appropriately condition the license.

[44 FR 67088, Nov. 23, 1979]

§2.761 Expedited decisional
dure.

proce-

(a) The presiding officer may deter-
mine a proceeding by an order after the
conclusion of a hearing without issuing
an initial decision, when:

(1) All parties stipulate that the ini-
tial decision may be omitted and waive
their rights to file a petition for re-
view, to request oral argument, and to
seek judicial review;

(2) No unresolved substantial issue of
fact, law, or discretion remains, and
the record clearly warrants granting
the relief requested; and

(3) The presiding officer finds that
dispensing with the issuance of the ini-
tial decision is in the public interest.

(b) An order entered pursuant to
paragraph (a) of this section shall be
subject to review by the Commission
on its own motion within thirty (30)
days after its date.

(c) An initial decision may be made
effective immediately, subject to re-
view by the Commission on its own mo-
tion within thirty (30) days after its
date, except as otherwise provided in
this chapter, when:

(1) All parties stipulate that the ini-
tial decision may be made effective im-
mediately and waive their rights to file
a petition for review, to request oral
argument, and to seek judicial review;

(2) No unresolved substantial issue of
fact, law, or discretion remains and the
record clearly warrants granting the
relief requested; and

(3) The presiding officer finds that it
is in the public interest to make the
initial decision effective immediately.

(d) The provisions of this section do
not apply to an initial decision direct-
ing the issuance or amendment of a
construction permit or construction
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authorization, or the issuance of an op-
erating license or provisional operating
authorization.

[27 FR 377, Jan. 13, 1962, as amended at 28 FR
7935, Aug. 3, 1963; 28 FR 10154, Sept. 17, 1963;
35 FR 5318, Mar. 31, 1970; 48 FR 52285, Nov. 17,
1983; 56 FR 29408, June 27, 1991]

§2.761a Separate hearings and deci-
sions.

In a proceeding on an application for
a construction permit for a utilization
facility which is subject to §51.20(b) of
this chapter, and is of the type speci-
fied in §51.21(b) (2) or (3) or §50.22 of
this chapter or is a testing facility, the
presiding officer shall, unless the par-
ties agree otherwise or the rights of
any party would be prejudiced thereby,
commence a hearing on issues covered
by §50.10(e)(2)(ii) and subpart A of part
51 of this chapter as soon as practicable
after issuance of the staff of its final
environmental impact statement, but
no later than thirty (30) days after
issuance of such statement, and com-
plete such a hearing and issue an ini-
tial decision on such matters.
Pehearing procedures regarding issues
covered by subpart A of part 51 and
§51.10(e)(2)(ii) of this chapter, including
any discovery and special prehearing
conferences and prehearing conferences
as provided in §§2.740, 2.740a, 2.740b,
2.741, 2.742, 2.75la, and 2.752, shall be
scheduled accordingly. The provisions
of §§2.7564, 2.755, 2.760, 2.762, 2.763, and
2.764(a) shall apply to any proceeding
conducted and any initial decision ren-
dered in accordance with this section.
Section 2.764(b) shall not apply to any
partial initial decision rendered in ac-
cordance with this section. This sec-
tion shall not preclude separate hear-
ings and decisions on other particular
issues.

[49 FR 9402, Mar. 12, 1984]

§2.763 Oral argument.

In its discretion the Commission may
allow oral argument upon the request
of a party made in a petition for review
or brief on review, or upon its own ini-
tiative.

[66 FR 29408, June 27, 1991]
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§2.764 Immediate effectiveness of ini-
tial decision directing issuance or
amendment of construction permit
or operating license.

(a) Except as provided in paragraphs
(¢) through (f) of this section, or as
otherwise ordered by the Commission
in special circumstances, an initial de-
cision directing the issuance or amend-
ment of a construction permit, a con-
struction authorization, an operating
license, or a license under 10 CFR part
72 to store spent fuel in an independent
spent fuel storage installation (ISFSI)
at a reactor site shall be effective im-
mediately upon issuance unless the
presiding officer finds that good cause
has been shown by a party why the ini-
tial decision should not become imme-
diately effective, subject to review
thereof and further decision by the
Commission upon petition for review
filed by any party pursuant to §2.786 or
upon its own motion.

(b) Except as provided in paragraphs
(¢) through (f) of this section, or as
otherwise ordered by the Commission
in special circumstances, the Director
of Nuclear Reactor Regulation or Di-
rector of Nuclear Material Safety and
Safeguards, as appropriate, notwith-
standing the filing or granting of a pe-
tition for review, shall issue a con-
struction permit, a construction au-
thorization, an operating license, or a
license under 10 CFR part 72 to store
spent fuel in an independent spent fuel
storage installation (ISFSI) at a reac-
tor site, or amendments thereto, au-
thorized by an initial decision, within
ten (10) days from the date of issuance
of the decision.

(c) An initial decision directing the
issuance of an initial license for the
construction and operation of an inde-
pendent spent fuel storage installation
(ISF'SI) located at a site other than a
reactor site or a monitored retrievable
storage installation (MRS) under 10
CFR part 72 shall become effective only
upon order of the Commission. The Di-
rector of Nuclear Material Safety and
Safeguards shall not issue an initial li-
cense for the construction and oper-
ation of an independent spent fuel stor-
age installation (ISFSI) located at a
site other than a reactor site or a mon-
itored retrievable storage installation
(MRS) under 10 CFR part 72 until ex-
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pressly authorized to do so by the Com-
mission.

(d) [Reserved]

(e) Nuclear power reactor construction
permits—(1) Atomic Safety and Licensing
Boards. (i) Atomic Safety and Licens-
ing Boards shall hear and decide all
issues that come before them, indi-
cating in their decisions the type of li-
censing action, if any, which their deci-
sion would authorize. The Boards’ deci-
sions concerning construction permits
shall not become effective until the
Commission actions outlined in para-
graph (e)(2) of this section have taken
place.

(ii) In reaching their decisions the
Boards should interpret existing regu-
lations and regulatory policies with
due consideration to the implications
for those regulations and policies of
the Three Mile Island accident. As pro-
vided in paragraph (e)(3) of this sec-
tion, in addition to taking generic rule-
making actions, the Commission will
be providing case-by-case guidance on
changes in regulatory policies in con-
ducting its reviews in adjudicatory pro-
ceedings. The Boards shall, in turn,
apply these revised regulations and
policies in cases then pending before
them to the extent that they are appli-
cable. The Commission expects the Li-
censing Boards to pay particular atten-
tion in their decisions to analyzing the
evidence on those safety and environ-
mental issues arising under applicable
Commission regulations and policies
which the Boards believe present seri-
ous, close questions and which the
Boards believe may be crucial to
whether a license should become effec-
tive before full appellate review is com-
pleted. Furthermore, the Boards should
identify any apects of the case which in
their judgment, present issues on
which prompt Commission policy guid-
ance is called for. The Boards may re-
quest the assistance of the parties in
identifying such policy issues but, ab-
sent specific Commission directives,
such policy issues shall not be the sub-
ject of discovery, examination, or
cross-examination.

(2) Commission. Within sixty days of
the service of any Licensing Board de-
cision that would otherwise authorize
issuance of a construction permit, the
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Commission will seek to issue a deci-
sion on any stay motions that are
timely filed. Such motions shall be
filed as provided by 10 CFR 2.788. For
the purpose of this policy, a ‘‘stay”
motion is one that seeks to defer the
effectiveness of a Licensing Board deci-
sion beyond the period necessary for
the Commission action described here-
in. If no stay papers are filed, the Com-
mission will, within the same time pe-
riod (or earlier if possible), analyze the
record and construction permit deci-
sion below on its own motion and will
seek to issue a decision on whether a
stay is warranted. It shall not, how-
ever, decide that a stay is warranted
without giving the affected parties an
opportunity to be heard. The initial de-
cision will be considered stayed pend-
ing the Commission’s decision. In de-
ciding these stay questions, the Com-
mission shall employ the procedures
set out in 10 CFR 2.788.

(f) Nuclear power reactor operating li-
censes—(1) Atomic Safety and Licensing
Boards. (i) Atomic Safety and Licens-
ing Boards shall hear and decide all
issues that come before them, indi-
cating in their decisions the type of li-
censing action, if any, which their deci-
sion would authorize. A Board’s deci-
sion authorizing issuance of an oper-
ating license may not become effective
insofar as it authorizes operating at
greater than 5 percent of rated power
until the Commission actions outlined
below in paragraph (f)(2) of this section
have taken place. Insofar as it author-
izes operation up to 5 percent, the deci-
sion is effective and the Director shall
issue the appropriate license in accord-
ance with paragraph (b) of this section.

(ii) In reaching their decisions the
Boards should interpret existing regu-
lations and regulatory policies with
due consideration to the implications
for those regulations and policies of
the Three Mile Island accident. In this
regard it should be understood that as
a result of analyses still under way the
Commission may change its present
regulations and regulatory policies in
important respects and thus compli-
ance with existing regulations may
turn out to no longer warrant approval
of a license application. As provided in
paragraph (f)(2) of this section, in addi-
tion to taking generic rulemaking ac-
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tions, the Commission will be pro-
viding case-by-case guidance on

changes in regulatory policies in con-
ducting its reviews in adjudicatory pro-
ceedings. The Boards shall, in turn,
apply these revised regulations and
policies in cases then pending before
them to the extent that they are appli-
cable. The Commission expects the Li-
censing Boards to pay particular atten-
tion in their decisions to analyzing the
evidence on those safety and environ-
mental issues arising under applicable
Commission regulations and policies
which the Boards believe present seri-
ous, close questions and which the
Boards believe may be crucial to
whether a license should become effec-
tive before full appellate review is com-
pleted. Furthermore, the Boards should
identify any aspects of the case which
in their judgment, present issues on
which prompt Commission policy guid-
ance is called for. The Boards may re-
quest the assistance of the parties in
identifying such policy issues but, ab-
sent specific Commission directive,
such policy issues shall not be the sub-

ject of discovery, examination, or
cross-examination.
(2) Commission. (i) Reserving the

power to step in at an earlier time, the
Commission will, upon receipt of the
Licensing Board decision authorizing
issuance of an operating license, other
than a decision authorizing only fuel
loading and low power (up to 5 percent
of rated power) testing, review the
matter on its own motion to determine
whether to stay the effectiveness of the
decision. An operating license decision
will be stayed by the Commission, inso-
far as it authorizes other than fuel
loading and low power testing, if it de-
termines that it is in the public inter-
est to do so, based on a consideration
of the gravity of the substantive issue,
the likelihood that it has been resolved
incorrectly below, the degree to which
correct resolution of the issue would be
prejudiced by operation pending re-
view, and other relevant public interest
factors.

(ii) For operating license decisions
other than those authorizing only fuel
loading and low power testing con-
sistent with the target schedule set
forth below, the parties may file brief
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comments with the Commission point-
ing out matters which, in their view,
pertain to the immediate effectiveness
issue. To be considered, such comments
must be received within 10 days of the
Board decision. However, the Commis-
sion may dispense with comments by
so advising the parties. No extensive
stay shall be issued without giving the
affected parties an opportunity to be
heard.

(iii) The Commission intends to issue
a stay decision within 30 days of re-
ceipt of the Licensing Board’s decision.
The Licensing Board’s initial decision
will be considered stayed pending the
Commission’s decision insofar as it
may authorize operations other than
fuel loading and low power (up to 5 per-
cent of rated power) testing.

(iv) In announcing a stay decision,
the Commission may allow the pro-
ceeding to run its ordinary course or
give instructions as to the future han-
dling of the proceeding. Furthermore,
the Commission may in a particular
case determine that compliance with
existing regulations and policies may
no longer be sufficient to warrant ap-
proval of a license application and may
alter those regulations and policies.

(g) The Commission’s effectiveness
determination is entirely without prej-
udice to proceedings under §2.786 or
§2.788.

[36 FR 828, Jan. 19, 1971, as amended at 45 FR
74711, Nov. 12, 1980; 46 FR 13978, Feb. 25, 1981;
46 FR 28628, May 28, 1981; 46 FR 47765, Sept.
30, 1981; 47 FR 2305, Jan. 15, 1982; 47 FR 40536,
Sept. 15, 1982; 48 FR 52286, Nov. 17, 1983; 54 FR
7757, Feb. 23, 1989; 54 FR 14944, Apr. 14, 1989;
56 FR 29408, June 27, 1991; 60 FR 20886, Apr. 28,
1995]

§2.765 Immediate effectiveness of ini-
tial decision directing issuance or
amendment of licenses under part
61 of this chapter.

An initial decision directing the
issuance of a license under part 61 of
this chapter (relating to land disposal
of radioactive waste) or any amend-
ment to such a license authorizing ac-
tions which may significantly affect
the health and safety of the public, will
become effective only upon order of the
Commission. The Director of Nuclear
Material Safety and Safeguards may
not issue a license under part 61 of this
chapter, or any amendment to such a
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license which may significantly affect
the health and safety of the public,
until expressly authorized to do so by
the Commission.

[47 FR 57478, Dec. 27, 1982]
FINAL DECISION

§2.770 Final decision.

(a) The Commission will ordinarily
consider the whole record on review,
but may limit the issues to be reviewed
to those identified in an order taking
review.

(b) The Commission may adopt, mod-
ify, or set aside the findings, conclu-
sions and order in the initial decision,
and will state the basis of its action.
The final decision will be in writing
and will include:

(1) A statement of findings and con-
clusions, with the basis for them on all
material issues of fact, law or discre-
tion presented;

(2) All facts officially noticed;

(3) The ruling on each material issue;
and

(4) The appropriate ruling, order, or
denial of relief, with the effective date.

[27 FR 377, Jan. 13, 1962, as amended at 48 FR
52286, Nov. 17, 1983; 56 FR 29409, June 27, 1991]

§2.771 Petition for reconsideration.

(a) A petition for reconsideration of a
final decision may be filed by a party
within ten (10) days after the date of
the decision.

(b) The petition for reconsideration
shall state specifically the respects in
which the final decision is claimed to
be erroneous, the grounds of the peti-
tion, and the relief sought. Within ten
(10) days after a petition for reconsider-
ation has been filed, any other party
may file an answer in opposition to or
in support of the petition. However, the
staff may file such an answer within
twelve (12) days after a petition for re-
consideration has been filed.

(c) Neither the filing nor the grant-
ing of the petition shall stay the deci-
sion unless the Commission orders oth-
erwise.

[27 FR 377, Jan. 13, 1962, as amended at 31 FR
4340, Mar. 12, 1966; 43 FR 17802, Apr. 26, 1978;
48 FR 52286, Nov. 17, 1983; 56 FR 29409, June
27, 1991]
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§2.772 Authority of the Secretary to
rule on procedural matters.

When briefs, motions or other papers
listed herein are submitted to the Com-
mission itself, as opposed to officers
who have been delegated authority to
act for the Commission, the Secretary
or the Assistant Secretary are author-
ized to:

(a) Prescribe schedules for the filing
of briefs, motions, or other pleadings,
where such schedules may differ from
those elsewhere prescribed in these
rules or where these rules do not pre-
scribe a schedule;

(b) Rule on motions for extensions of
time;

(c) Reject motions, briefs, pleadings,
and other documents filed with the
Commission later than the time pre-
scribed by the Secretary or the Assist-
ant Secretary or established by an
order, rule, or regulation of the Com-
mission unless good cause is shown for
the late filing;

(d) Prescribe all procedural arrange-
ments relating to any oral argument to
be held before the Commission;

(e) Extend the time for the Commis-
sion to rule on a petition for review
under 10 CFR 2.786(b);

(f) Extend the time for the Commis-
sion to grant review on its own motion
under 10 CFR 2.786(a.);

(g) Extend time for Commission re-
view on its own motion of a Director’s
denial under 10 CFR 2.206(c);

(h) Direct pleadings improperly filed
before the Commission to the appro-
priate adjudicatory board for action;

(i) Deny a request for hearings, where
the request fails to comply with the
Commission’s pleading requirements
set forth in this part, and fails to set
forth an arguable basis for further pro-
ceedings;

(j) Refer to the Atomic Safety and
Licensing Board Panel or an Adminis-
trative Law Judge, as appropriate, re-
quests for hearings not falling under
§2.104 of this part, where the requester
is entitled to further proceedings; and

(k) Take action on minor procedural
matters.

[39 FR 24219, July 1, 1974, as amended at 43
FR 22346, May 25, 1978; 46 FR 34794, July 6,
1981; 47 FR 47803, Sept. 28, 1982]
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RESTRICTED COMMUNICATIONS

§2.780 Ex parte communications.

In any proceeding under this sub-
part—

(a) Interested persons outside the
agency may not make or knowingly
cause to be made to any Commission
adjudicatory employee, any ex parte
communication relevant to the merits
of the proceeding.

(b) Commission adjudicatory employ-
ees may not request or entertain from
any interested person outside the agen-
cy or make or knowingly cause to be
made to any interested person outside
the agency, and ex parte communica-
tion relevant to the merits of the pro-
ceeding.

(¢c) Any Commission adjudicatory
employee who receives, makes, or
knowingly causes to be made a commu-
nication prohibited by this section
shall ensure that it and any responses
to the communication promptly are
served on the parties and placed in the
public record of the proceeding. In the
case of oral communications, a written
summary must be served and placed in
the public record of the proceeding.

(d) Upon receipt of a communication
knowingly made or knowingly caused
to be made by a party in violation of
this section, the Commission or other
adjudicatory employee presiding in a
proceeding may, to the extent con-
sistent with the interests of justice and
the policy of the underlying statutes,
require the party to show cause why its
claim or interest in the proceeding
should not be dismissed, denied, dis-
regarded, or otherwise adversely af-
fected on account of the violation.

(e) (1) The prohibitions of this section
apply—

(i) When a notice of hearing or other
comparable order is issued in accord-
ance with §§2.104(a), 2.105(e)(2), 2.202(c),
2.204, 2.205(e), or 2.703; or

(ii) Whenever the interested person
or Commission adjudicatory employee
responsible for the communication has
knowledge that a notice of hearing or
other comparable order will be issued

in accordance with §§2.104(a),
2.105(e)(2), 2.202(c), 2.204, 2.205(e), or
2.703.
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(2) The prohibitions of this section
cease to apply to ex parte communica-
tions relevant to the merits of a full or
partial initial decision when, in accord-
ance with §2.786, the time has expired
for Commission review of the decision.

(f) The prohibitions in this section do
not apply to—

(1) Requests for and the provision of
status reports;

(2) Communications specifically per-
mitted by statute or regulation;

(3) Communications made to or by
Commission adjudicatory employees in
the Office of the General Counsel re-
garding matters pending before a court
or another agency; and

(4) Communications regarding ge-
neric issues involving public health and
safety or other statutory responsibil-
ities of the agency (e.g., rulemakings,
congressional hearings on legislation,
budgetary planning) not associated
with the resolution of any proceeding
under this subpart pending before the
NRC.

[63 FR 10365, Mar. 31, 1988, as amended at 56
FR 29409, June 27, 1991]

§2.781 Separation of functions.

(a) In any proceeding under this sub-
part, any NRC officer or employee en-
gaged in the performance of any inves-
tigative or litigating function in that
proceeding or in a factually related
proceeding may not participate in or
advise a Commission adjudicatory em-
ployee about the initial or final deci-
sion on any disputed issue in that pro-
ceeding, except—

(1) As witness or counsel in the pro-
ceeding;

(2) Through a written communication
served on all parties and made on the
record of the proceeding; or

(3) Through an oral communication
made both with reasonable prior notice
to all parties and with reasonable op-
portunity for all parties to respond.

(b) The prohibition in paragraph (a)
of this section does not apply to—

(1) Communications to or from any
Commission adjudicatory employee re-
garding—

(i) The status of a proceeding;

(ii) Matters with regard to which the
communications specifically are per-
mitted by statute or regulation;
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(iii) Agency participation in matters
pending before a court or another agen-
cy; or

(iv) Generic issues involving public
health and safety or other statutory
responsibilities of the agency (e.g.,
rulemakings, congressional hearings on
legislation, budgetary planning) not as-
sociated with the resolution of any pro-
ceeding under this subpart pending be-
fore the NRC.

(2) Communications to or from Com-
missioners, members of their personal
staffs, Commission adjudicatory em-
ployees in the Office of the General
Counsel, and the Secretary and em-
ployees of the Office of the Secretary,
regarding—

(i) Initiation or direction of an inves-
tigation or initiation of an enforce-
ment proceeding;

(ii) Supervision of agency staff to en-
sure compliance with the general poli-
cies and procedures of the agency;

(iii) Staff priorities and schedules or
the allocation of agency resources; or

(iv) General regulatory, scientific, or
engineering principles that are useful
for an understanding of the issues in a
proceeding and are not contested in the
proceeding.

(3) None of the communications per-
mitted by paragraph (b)(2) (i) through
(iii) of this section is to be associated
by the Commission adjudicatory em-
ployee or the NRC officer or employee
performing investigative or litigating
functions with the resolution of any
proceeding under this subpart pending
before the NRC.

(c) Any Commission adjudicatory
employee who receives a communica-
tion prohibited under paragraph (a) of
this section shall ensure that it and
any responses to the communication
are placed in the public record of the
proceeding and served on the parties.
In the case of oral communications, a
written summary must be served and
placed in the public record of the pro-
ceeding.

(d)(1) The prohibitions in this section
apply—

(i) When a notice of hearing or other
comparable order is issued in accord-
ance with §§2.104(a), 2.105(e)(2), 2.202(c),
2.204, 2.205(e), or 2.703; or

(ii) Whenever an NRC officer or em-
ployee who is or has reasonable cause
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to believe he or she will be engaged in
the performance of an investigative or
litigating function or a Commission
adjudicatory employee has knowledge
that a notice of hearing or other com-
parable order will be issued in accord-
ance with §§2.104(a), 2.105(e)(2), 2.202(c),
2.204, 2.205(e), or 2.703.

(2) The prohibitions of this section
will cease to apply to the disputed
issues pertinent to a full or partial ini-
tial decision when, in accordance with
§2.786, the time has expired for Com-
mission review of the decision.

(e) Communications to, from, and be-
tween Commission adjudicatory em-
ployees not prohibited by this section
may not serve as a conduit for a com-
munication that otherwise would be
prohibited by this section or for an ex
parte communication that otherwise
would be prohibited by §2.780.

(f) If an initial or final decision is
stated to rest in whole or in part on
fact or opinion obtained as a result of
a communication authorized by this
section, the substance of the commu-
nication must be specified in the
record of the proceeding and every
party must be afforded an opportunity
to controvert the fact or opinion. If the
parties have not had an opportunity to
controvert the fact or opinion prior to
the filing of the decision, a party may
controvert the fact or opinion by filing
a petition for review of an initial deci-
sion, or a petition for reconsideration
of a final decision that clearly and con-
cisely sets forth the information or ar-
gument relied on to show the contrary.
If appropriate, a party may be afforded
the opportunity for cross-examination
or to present rebuttal evidence.

[63 FR 10366, Mar. 31, 1988, as amended at 56
FR 29409, June 27, 1991]

§2.786 Review of decisions and actions
of a presiding officer.

(a) Within forty (40) days after the
date of a decision or action by a pre-
siding officer, or within thirty (30) days
after a petition for review of the deci-
sion or action has been filed under
paragraph (b) of this section, whichever
is greater, the Commission may review
the decision or action on its own mo-
tion, unless the Commission, in its dis-
cretion, extends the time for its re-
view.
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(b)(1) Within fifteen (15) days after
service of a full or partial initial deci-
sion by a presiding officer, and within
fifteen (15) days after service of any
other decision or action by a presiding
officer with respect to which a petition
for review is authorized by this part, a
party may file a petition for review
with the Commission on the grounds
specified in paragraph (b)(4) of this sec-
tion. The filing of a petition for review
is mandatory for a party to exhaust its
administrative remedies before seeking
judicial review.

(2) A petition for review under this
paragraph must be no longer than ten
(10) pages, and must contain the fol-
lowing:

(i) A concise summary of the decision
or action of which review is sought;

(ii) A statement (including record ci-
tation) where the matters of fact or
law raised in the petition for review
were previously raised before the pre-
siding officer and, if they were not why
they could not have been raised;

(iii) A concise statement why in the
petitioner’s view the decision or action
is erroneous; and

(iv) A concise statement why Com-
mission review should be exercised.

(3) Any other party to the proceeding
may, within ten (10) days after service
of a petition for review, file an answer
supporting or opposing Commission re-
view. This answer must be no longer
than ten (10) pages and should con-
cisely address the matters in paragraph
(b)(2) of this section to the extent ap-
propriate. The petitioning party shall
have no right to reply, except as per-
mitted by the Commission.

(4) The petition for review may be
granted in the discretion of the Com-
mission, giving due weight to the exist-
ence of a substantial question with re-
spect to the following considerations:

(i) A finding of material fact is clear-
ly erroneous or in conflict with a find-
ing as to the same fact in a different
proceeding;

(ii) A necessary legal conclusion is
without governing precedent or is a de-
parture from or contrary to established
law;

(iii) A substantial and important
question of law, policy or discretion
has been raised;
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(iv) The conduct of the proceeding in-
volved a prejudicial procedural error;
or

(v) Any other consideration which
the Commission may deem to be in the
public interest.

(5) A petition for review will not be
granted to the extent that it relies on
matters that could have been but were
not raised before the presiding officer.
A matter raised sua sponte by a pre-
siding officer has been raised before the
presiding officer for the purpose of this
section.

(6) A petition for review will not be
granted as to issues raised before the
presiding officer on a pending motion
for reconsideration.

(c) If within thirty (30) days after the
filing of a petition for review the Com-
mission does not grant the petition, in
whole or in part, the petition shall be
deemed denied, unless the Commission
in its discretion extends the time for
its consideration of the petition and
any answers thereto.

(d) If a petition for review is granted,
the Commission will issue an order
specifying the issues to be reviewed
and designating the parties to the re-
view proceeding and direct that appro-
priate briefs be filed, oral argument be
held, or both.

(e) Petitions for reconsideration of
Commission decisions granting or de-
nying review in whole or in part will
not be entertained. A petition for re-
consideration of a Commission decision
after review may be filed within ten
(10) days, but is not necessary for ex-
haustion of administrative remedies.
However, if a petition for reconsider-
ation is filed, the Commission decision
is not final until the petition is de-
cided.

(f) Neither the filing nor the granting
of a petition for review will stay the ef-
fect of the decision or action of the pre-
siding officer, unless otherwise ordered
by the Commission.

(g) Certified questions and referred
rulings. A question certified to the
Commission under §2.718(i) or a ruling
referred under §2.730(f) must meet one
of the alternative standards in this
subsection to merit Commission re-
view. A certified question or referred
ruling will be reviewed if it either—
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(1) Threatens the party adversely af-
fected by it with immediate and seri-
ous irreparable impact which, as a
practical matter, could not be allevi-
ated through a petition for review of
the presiding officer’s final decision; or

(2) Affects the basic structure of the
proceeding in a pervasive or unusual
manner.

[56 FR 29409, June 27, 1991]

§2.788 Stays of decisions of presiding
officers pending review.

(a) Within ten (10) days after service
of a decision or action of a presiding of-
ficer any party to the proceeding may
file an application for a stay of the ef-
fectiveness of the decision or action
pending filing of and a decision on a pe-
tition for review. This application may
be filed with the Commission or the
presiding officer, but not both at the
same time.

(b) An application for a stay must be
no longer than ten (10) pages, exclusive
of affidavits, and must contain the fol-
lowing:

(1) A concise summary of the decision
or action which is requested to be
stayed;

(2) A concise statement of the
grounds for stay, with reference to the
factors specified in paragraph (e) of
this section; and

(3) To the extent that an application
for a stay relies on facts subject to dis-
pute, appropriate references to the
record or affidavits by knowledgeable
persons.

(c) Service of an application for a
stay on the other parties shall be by
the same method, e.g., telecopier mes-
sage, mail, as the method for filing the
application with the Commission or
the presiding officer.

(d) Within ten (10) days after service
of an application for a stay under this
section, any party may file an answer
supporting or opposing the granting of
a stay. This answer must be no longer
than ten (10) pages, exclusive of affida-
vits, and should concisely address the
matters in paragraph (b) of this section
to the extent appropriate. No further
replies to answers will be entertained.
Filing of and service of an answer on
the other parties must be by the same
method, e.g., telecopier message, mail,
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as the method for filing the application
for the stay.

(e) In determining whether to grant
or deny an application for a stay, the
Commission or presiding officer will
consider:

(1) Whether the moving party has
made a strong showing that it is likely
to prevail on the merits;

(2) Whether the party will be irrep-
arably injured unless a stay is granted;

(3) Whether the granting of a stay
would harm other parties; and

(4) Where the public interest lies.

(f) In extraordinary cases, where
prompt application is made under this
section, the Commission or presiding
officer may grant a temporary stay to
preserve the status quo without wait-
ing for filing of any answer. The appli-
cation may be made orally provided
the application is promptly confirmed
by telecopier message. Any party ap-
plying under this paragraph shall make
all reasonable efforts to inform the
other parties of the application, orally
if made orally.

[56 FR 29410, June 27, 1991]
AVAILABILITY OF OFFICIAL RECORDS

§2.790 Public inspections, exemptions,
requests for withholding.

(a) Subject to the provisions of para-
graphs (b), (d), and (e) of this section,
final NRC records and documents, in-
cluding but not limited to correspond-
ence to and from the NRC regarding
the issuance, denial, amendment,
transfer, renewal, modification, sus-
pension, revocation, or violation of a
license, permit, or order, or regarding a
rulemaking proceeding subject to this
part shall not, in the absence of a com-
pelling reason for nondisclosure after a
balancing of the interests of the person
or agency urging nondisclosure and the
public interest in disclosure, be exempt
from disclosure and will be made avail-
able for inspection and copying at the
NRC Web site, http:/www.nrc.gov, and/
or at the NRC Public Document Room,
except for matters that are:

(1)(i) Specifically authorized under
criteria established by an Executive
order to be kept secret in the interest
of national defense or foreign policy
and (ii) are in fact properly classified
pursuant to such Executive order;
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(2) Related solely to the internal per-
sonnel rules and practices of the Com-
mission;

(3) Specifically exempted from disclo-
sure by statute (other than 5 U.S.C.)
5562(b), provided that such statute (i) re-
quires that the matters be withheld
from the public in such a manner as to
leave no discretion on the issue, or (ii)
establishes particular criteria for with-
holding or refers to particular types or
matters to be withheld.

(4) Trade secrets and commercial or
financial information obtained from a
person and privileged or confidential;

(5) Interagency or intraagency mem-
orandums or letters which would not
be available by law to a party other
than an agency in litigation with the
Commission;

(6) Personnel and medical files and
similar files, the disclosure of which
would constitute a clearly unwarranted
invasion of personal privacy;

(7) Records or information compiled
for law enforcement purposes, but only
to the extent that the production of
such law enforcement records or infor-
mation.

(i) Could reasonably be expected to
interfere with enforcement pro-
ceedings;

(ii) Would deprive a person of a right
to a fair trial or an impartial adjudica-
tion;

(iii) Could reasonably be expected to
constitute an unwarranted invasion of
personal privacy;

(iv) Could reasonably be expected to
disclose the identity of a confidential
source, including a State, local, or for-
eign agency or authority, or any pri-
vate institution which furnished infor-
mation on a confidential basis, and, in
the case of a record or information
compiled by a criminal law enforce-
ment authority in the course of a
criminal investigation, or by an agency
conducting a lawful national security
intelligence investigation, information
furnished by a confidential source;

(v) Would disclose techniques and
procedures for law enforcement inves-
tigations or prosecutions, or would dis-
close guidelines for law enforcement
investigations or prosecutions if such
disclosure could reasonably be ex-
pected to risk circumvention of the
law; or
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(vi) Could reasonably be expected to
endanger the life or physical safety of
any individual;

(8) Contained in or related to exam-
ination, operating, or condition reports
prepared by, on behalf of, or for the use
of an agency responsible for the regula-
tion or supervision of financial institu-
tions; or

(9) Geological and geophysical infor-
mation and data, including maps, con-
cerning wells.

(b)(1) A person who proposes that a
document or a part be withheld in
whole or part from public disclosure on
the ground that it contains trade se-
crets or privileged or confidential com-
mercial or financial information shall
submit an application for withholding
accompanied by an affidavit which:

(i) Identifies the document or part
sought to be withheld and the position
of the person making the affidavit, and

(ii) Contains a full statement of the
reasons on the basis of which it is
claimed that the information should be
withheld from public disclosure. Such
statement shall address with speci-
ficity the considerations listed in para-
graph (b)(4) of this section. In the case
of an affidavit submitted by a com-
pany, the affidavit shall be executed by
an officer or upper-level management
official who has been specifically dele-
gated the function of reviewing the in-
formation sought to be withheld and
authorized to apply for its withholding
on behalf of the company. The affidavit
shall be executed by the owner of the
information, even though the informa-
tion sought to be withheld is submitted
to the Commission by another person.
The application and affidavit shall be
submitted at the time of filing the in-
formation sought to be withheld. The
information sought to be withheld
shall be incorporated, as far as pos-
sible, into a separate paper. The affiant
may designate with appropriate mark-
ings information submitted in the affi-
davit as a trade secret or confidential
or privileged commercial or financial
information within the meaning of
§9.17(a)(4) of this chapter and such in-
formation shall be subject to disclosure
only in accordance with the provisions
of §9.19 of this chapter.

(2) A person who submits commercial
or financial information believed to be
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privileged or confidential or a trade se-
cret shall be on notice that it is the
policy of the Commission to achieve an
effective balance between legitimate
concerns for protection of competitive
positions and the right of the public to
be fully apprised as to the basis for and
effects of licensing or rule making ac-
tions, and that it is within the discre-
tion of the Commission to withhold
such information from public disclo-
sure.

(3) The Commission shall determine
whether information sought to be with-
held from public disclosure pursuant to
this paragraph: (i) is a trade secret or
confidential or privileged commercial
or financial information; and (ii) if so,
should be withheld from public disclo-
sure.

(4) In making the determination re-
quired by paragraph (b)(3)(i) of this sec-
tion, the Commission will consider:

(i) Whether the information has been
held in confidence by its owner;

(ii) Whether the information is of a
type customarily held in confidence by
its owner and whether there is a ra-
tional basis therefor;

(iii) Whether the information was
transmitted to and received by the
Commission in confidence;

(iv) Whether the information is avail-
able in public sources;

(v) Whether public disclosure of the
information sought to be withheld is
likely to cause substantial harm to the
competitive position of the owner of
the information, taking into account
the value of the information to the
owner; the amount of effort or money,
if any, expended by the owner in devel-
oping the information; and the ease or
difficulty with which the information
could be properly acquired or dupli-
cated by others.

(5) If the Commission determines,
pursuant to paragraph (b)(4) of this sec-
tion, that the record or document con-
tains trade secrets or privileged or con-
fidential commercial or financial infor-
mation, the Commission will then de-
termine (i) whether the right of the
public to be fully apprised as to the
bases for and effects of the proposed ac-
tion outweighs the demonstrated con-
cern for protection of a competitive po-
sition and (ii) whether the information
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should be withheld from public disclo-
sure pursuant to this paragraph. If the
record or document for which with-
holding is sought is deemed by the
Commission to be irrelevant or unnec-
essary to the performance of its func-
tions, it shall be returned to the appli-
cant.

(6) Withholding from public inspec-
tion shall not affect the right, if any,
of persons properly and directly con-
cerned to inspect the document. The
Commission may require information
claimed to be a trade secret or privi-
leged or confidential commercial or fi-
nancial information to be subject to in-
spection: (i) Under a protective agree-
ment, by contractor personnel or gov-
ernment officials other than NRC offi-
cials; (ii) by the presiding officer in a
proceeding; and (iii) under protective
order, by parties to a proceeding, pend-
ing a decision of the Commission on
the matter of whether the information
should be made publicly available or
when a decision has been made that the
information should be withheld from
public disclosure. In camera sessions of
hearings may be held when the infor-
mation sought to be withheld is pro-
duced or offered in evidence. If the
Commission subsequently determines
that the information should be dis-
closed, the information and the tran-
script of such in camera session will be
made publicly available.

(c) If a request for withholding pursu-
ant to paragraph (b) of this section is
denied, the Commission will notify an
applicant for withholding of the denial
with a statement of reasons. The no-
tice of denial will specify a time, not
less than thirty (30) days after the date
of the notice, when the document will
be available at the NRC Web site, http:/
/www.nrc.gov. If, within the time speci-
fied in the notice, the applicant re-
quests withdrawal of the document, the
document will not be available at the
NRC Web site, http:/www.nrc.gov, and
will be returned to the applicant: Pro-
vided, that information submitted in a
rule making proceeding which subse-
quently forms the basis for the final
rule will not be withheld from public
disclosure by the Commission and will
not be returned to the applicant after
denial of any application for with-
holding submitted in connection with
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that information. If a request for with-
holding pursuant to paragraph (b) of
this section is granted, the Commission
will notify the applicant of its deter-
mination to withhold the information
from public disclosure.

(d) The following information shall
be deemed to be commercial or finan-
cial information within the meaning of
§9.17(a)(4) of this chapter and shall be
subject to disclosure only in accord-
ance with the provisions of §9.19 of this
chapter.

(1) Correspondence and reports to or
from the NRC which contain informa-
tion or records concerning a licensee’s
or applicant’s physical protection,
classified matter protection, or mate-
rial control and accounting program
for special nuclear material not other-
wise designated as Safeguards Informa-
tion or classified as National Security
Information or Restricted Data.

(2) Information submitted in con-
fidence to the Commission by a foreign
source.

(e) The presiding officer, if any, or
the Commission may, with reference to
the NRC records and documents made
available pursuant to this section,
issue orders consistent with the provi-
sions of this section and §2.740(c).

[41 FR 11810, Mar. 22, 1976, as amended at 42
FR 12877, Mar. 7, 1977, 52 FR 49355, Dec. 31,
1987; 53 FR 17688, May 18, 1988; 64 FR 15641,
Apr. 1, 1999; 64 FR 48948, Sept. 9, 1999]

Subpart H—Rulemaking

§2.800 Scope of rulemaking.

This subpart governs the issuance,
amendment and repeal of regulations
in which participation by interested
persons is prescribed under section 553
of title 5 of the U.S. Code.

[35 FR 11459, July 17, 1970]

§2.801 Initiation of rulemaking.

Rulemaking may be initiated by the
Commission at its own instance, on the
recommendation of another agency of
the United States, or on the petition of
any other interested person.

§2.802 Petition for rulemaking.

(a) Any interested person may peti-
tion the Commission to issue, amend or
rescind any regulation. The petition
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should be addressed to the Secretary,
U.S. Nuclear Regulatory Commission,
Washington, DC 20555-0001, Attention:
Rulemakings and Adjudications Staff.

(b) A prospective petitioner may con-
sult with the NRC before filing a peti-
tion for rulemaking by writing to the
Chief, Rules and Directives Branch,
U.S. Nuclear Regulatory Commission,
Washington, DC 20555-0001. A prospec-
tive petitioner also may telephone the
Rules and Directives Branch on (301)
415-7163 or toll free on (800) 368-5642.

(1) In any consultation prior to the
filing of a petition for rulemaking, the
assistance that may be provided by the
NRC staff is limited to—

(i) Describing the procedure and proc-
ess for filing and responding to a peti-
tion for rulemaking;

(ii) Clarifying an existing NRC regu-
lation and the basis for the regulation;
and

(iii) Assisting the prospective peti-
tioner to clarify a potential petition so
that the Commission is able to under-
stand the nature of the issues of con-
cern to the petitioner.

(2) In any consultation prior to the
filing of a petition for rulemaking, in
providing the assistance permitted in
paragraph (b)(1) of this section, the
NRC staff will not draft or develop text
or alternative approaches to address
matters in the prospective petition for
rulemaking.

(c) Each petition filed under this sec-
tion shall:

(1) Set forth a general solution to the
problem or the substance or text of any
proposed regulation or amendment, or
specify the regulation which is to be
revoked or amended;

(2) State clearly and concisely the
petitioner’s grounds for and interest in
the action requested;

(3) Include a statement in support of
the petition which shall set forth the
specific issues involved, the peti-
tioner’s views or arguments with re-
spect to those issues, relevant tech-
nical, scientific or other data involved
which is reasonably available to the pe-
titioner, and such other pertinent in-
formation as the petitioner deems nec-
essary to support the action sought. In
support of its petition, petitioner
should note any specific cases of which
petitioner is aware where the current
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rule is unduly burdensome, deficient,
or needs to be strengthened.

(d) The petitioner may request the
Commission to suspend all or any part
of any licensing proceeding to which
the petitioner is a party pending dis-
position of the petition for rulemaking.

(e) If it is determined that the peti-
tion includes the information required
by paragraph (c) of this section and is
complete, the Director, Division of Ad-
ministrative Services, Office of Admin-
istration, or designee, will assign a
docket number to the petition, will
cause the petition to be formally dock-
eted, and will make a copy of the dock-
eted petition available at the NRC Web
site, http:/www.nrc.gov. Public com-
ment may be requested by publication
of a notice of the docketing of the peti-
tion in the FEDERAL REGISTER, or, in
appropriate cases, may be invited for
the first time upon publication in the
FEDERAL REGISTER of a proposed rule
developed in response to the petition.
Publication will be limited by the re-
quirements of Section 181 of the Atom-
ic Energy Act of 1954, as amended, and
may be limited by order of the Com-
mission.

(f) If it is determined by the Execu-
tive Director for Operations that the
petition does not include the informa-
tion required by paragraph (c) of this
section and is incomplete, the peti-
tioner will be notified of that deter-
mination and the respects in which the
petition is deficient and will be ac-
corded an opportunity to submit addi-
tional data. Ordinarily this determina-
tion will be made within 30 days from
the date of receipt of the petition by
the Office of the Secretary of the Com-
mission. If the petitioner does not sub-
mit additional data to correct the defi-
ciency within 90 days from the date of
notification to the petitioner that the
petition is incomplete, the petition
may be returned to the petitioner with-
out prejudice to the right of the peti-
tioner to file a new petition.

(g) The Director, Division of Admin-
istrative Services, Office of Adminis-
tration, will prepare on a semiannual
basis a summary of petitions for rule-
making before the Commission, includ-
ing the status of each petition. A copy
of the report will be available for pub-
lic inspection and copying at the NRC
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Web site, http:/www.nrc.gov, and/or at
the NRC Public Document Room.

[44 FR 61322, Oct. 25, 1979, as amended at 46
FR 35487, July 9, 1981; 52 FR 31609, Aug. 21,
1987; 53 FR 52993, Dec. 30, 1988; 54 FR 53315,
Dec. 28, 1989; 56 FR 10360, Mar. 12, 1991; 59 FR
44895, Aug. 31, 1994; 59 FR 60552, Nov. 25, 1994;
62 FR 27495, May 20, 1997; 63 FR 15742, Apr. 1,
1998; 64 FR 48949, Sept. 9, 1999]

§2.803 Determination of petition.

No hearing will be held on the peti-
tion unless the Commission deems it
advisable. If the Commission deter-
mines that sufficient reason exists, it
will publish a notice of proposed rule-
making. In any other case, it will deny
the petition and will notify the peti-
tioner with a simple statement of the
grounds of denial.

§2.804 Notice of proposed rulemaking.

(a) Except as provided by paragraph
(d) of this section, when the Commis-
sion proposes to adopt, amend, or re-
peal a regulation, it will cause to be
published in the FEDERAL REGISTER a
notice of proposed rulemaking, unless
all persons subject to the notice are
named and either are personally served
or otherwise have actual notice in ac-
cordance with law.

(b) The notice will include:

(1) Either the terms or substance of
the proposed rule, or a specification of
the subjects and issues involved;

(2) The manner and time within
which interested members of the public
may comment, and a statement that
copies of comments may be examined
will be made available at the NRC Web
site, http:/www.nrc.gov;

(3) The authority under which the
regulation is proposed;

(4) The time, place, and nature of the
public hearing, if any;

(5) If a hearing is to be held, designa-
tion of the presiding officer and any
special directions for the conduct of
the hearing; and

(6) Such explanatory statement as
the Commission may consider appro-
priate.

(c) The publication or service of no-
tice will be made not less than fifteen
(15) days prior to the time fixed for
hearing, if any, unless the Commission
for good cause stated in the notice pro-
vides otherwise.
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(d) The notice and comment provi-
sions contained in paragraphs (a), (b),
and (c) of this section will not be re-
quired to be applied—

(1) To interpretative rules, general
statements of policy, or rules of agency
organization, procedure, or practice; or

(2) When the Commission for good
cause finds that notice and public com-
ment are impracticable, unnecessary,
or contrary to the public interest, and
are not required by statute. This find-
ing, and the reasons therefor, will be
incorporated into any rule issued with-
out notice and comment for good
cause.

(e) The Commission shall provide for
a 30-day post-promulgation comment
period for—

(1) Any rule adopted without notice
and comment under the good cause ex-
ception on paragraph (d)(2) of this sec-
tion where the basis is that notice and
comment is “‘impracticable’” or ‘‘con-
trary to the public interest.”

(2) Any interpretative rule, or gen-
eral statement of policy adopted with-
out notice and comment under para-
graph (d)(1) of this section, except for
those cases for which the Commission
finds that such procedures would serve
no public interest, or would be so bur-
densome as to outweigh any foresee-
able gain.

(f) For any post-promulgation com-
ments received under paragraph (e) of
this section, the Commission shall pub-
lish a statement in the FEDERAL REG-
ISTER containing an evaluation of the
significant comments and any revi-
sions of the rule or policy statement
made as a result of the comments and
their evaluation.

[27 FR 377, Jan. 13, 1962, as amended at 50 FR
13010, Apr. 2, 1985; 64 FR 48949, Sept. 9, 1999]

§2.805 Participation by interested per-
sons.

(a) In all rulemaking proceedings
conducted under the provisions of
§2.804(a), the Commission will afford
interested persons an opportunity to
participate through the submission of
statements, information, opinions, and
arguments in the manner stated in the
notice. The Commission may grant ad-
ditional reasonable opportunity for the
submission of comments.
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(b) The Commission may hold infor-
mal hearings at which interested per-
sons may be heard, adopting proce-
dures which in its judgment will best
serve the purpose of the hearing.

[27 FR 3717, Jan. 13, 1962, as amended at 50 FR
13010, Apr. 2, 1985; 50 FR 15865, Apr. 22, 1985]

§2.806 Commission action.

The Commission will incorporate in
the notice of adoption of a regulation a
concise general statement of its basis
and purpose, and will cause the notice
and regulation to be published in the
FEDERAL REGISTER or served upon af-
fected persons.

§2.807 Effective date.

The notice of adoption of a regula-
tion will specify the effective date.
Publication or service of the notice and
regulation, other than one granting or
recognizing exemptions or relieving
from restrictions, will be made not less
than thirty (30) days prior to the effec-
tive date unless the Commission di-
rects otherwise on good cause found
and published in the notice of rule
making.

§2.808 Authority of the Secretary to
rule on procedural matters.

When briefs, motions or other papers
listed herein are submitted to the Com-
mission itself, as opposed to officers
who have been delegated authority to
act for the Commission, the Secretary
or the Assistant Secretary are author-
ized to:

(a) Prescribe schedules for the filing
of statements, information, briefs, mo-
tions, responses or other pleadings,
where such schedules may differ from
those elsewhere prescribed in these
rules or where these rules do not pre-
scribe a schedule;

(b) Rule on motions for extensions of
time;

(c) Reject motions, briefs, pleadings,
and other documents filed with the
Commission later than the time pre-
scribed by the Secretary or the Assist-
ant Secretary or established by an
order, rule, or regulation of the Com-
mission unless good cause is shown for
the late filing; and
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(d) Prescribe all procedural arrange-
ments relating to any oral argument to
be held before the Commission.

[39 FR 24219, July 1, 1974]

§2.809 Participation by the Advisory
Committee on Reactor Safeguards.

(a) In its advisory capacity to the
Commission, the ACRS may rec-
ommend that the Commission initiate
rulemaking in a particular area. The
Commission will respond to such rule-
making recommendation in writing
within 90 days, noting its intent to im-
plement, study, or defer action on the
recommendation. In the event the
Commission decides not to accept or
decides to defer action on the rec-
ommendation, it will give its reasons
for doing so. Both the ACRS rec-
ommendation and the Commission’s re-
sponse will be made available at the
NRC Web site, http:/www.nrc.gov, fol-
lowing transmittal of the Commis-
sion’s response to the ACRS.

(b) When a rule involving nuclear
safety matters within the purview of
the ACRS is under development by the
NRC Staff, the Staff will ensure that
the ACRS is given an opportunity to
provide advice at appropriate stages
and to identify issues to be considered
during rulemaking hearings.

[46 FR 22358, Apr. 17, 1981, as amended at 64
FR 48949, Sept. 9, 1999]

§2.810 NRC size standards.

The NRC shall use the size standards
contained in this section to determine
whether a licensee qualifies as a small
entity in its regulatory programs.

(a) A small business is a for-profit
concern and is a—

(1) Concern that provides a service or
a concern not engaged in manufac-
turing with average gross receipts of $5
million or less over its last 3 completed
fiscal years; or

(2) Manufacturing concern with an
average number of 500 or fewer employ-
ees based upon employment during
each pay period for the preceding 12
calendar months.

(b) A small organization is a not-for-
profit organization which is independ-
ently owned and operated and has an-
nual gross receipts of $6 million or less.
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(c) A small governmental jurisdiction
is a government of a city, county,
town, township, village, school district,
or special district with a population of
less than 50,000.

(d) A small educational institution is
one that is—

(1) Supported by a qualifying small
governmental jurisdiction; or

(2) Not state or publicly supported
and has 500 or fewer employees.

(e) For the purposes of this section,
the NRC shall use the Small Business
Administration definition of receipts
(13 CFR 121.402(b)(2)). A licensee who is
a subsidiary of a large entity does not
qualify as a small entity for purposes
of this section.

(f) Whenever appropriate in the inter-
est of administering statutes and regu-
lations within its jurisdiction, it is the
practice of the NRC to answer inquiries
from small entities concerning infor-
mation on and advice about compli-
ance with the statutes and regulations
that affect them. To help small entities
obtain information quickly, the NRC
has established a toll-free telephone
number at 1-800-368-5642.

[60 FR 18346, Apr. 11, 1995, as amended at 62
FR 26220, May 13, 1997]

Subpart |—Special Procedures
Applicable to Adjudicatory
Proceedings Involving Re-
stricted Data and/or National
Security Information

SOURCE: 41 FR 53329, Dec. 6, 1976, unless
otherwise noted.

§2.900 Purpose.

This subpart is issued pursuant to
section 181 of the Atomic Energy Act of
1954, as amended, and section 201 of the
Energy Reorganization Act of 1974, as
amended, to provide such procedures in
proceedings subject to this part as will
effectively safeguard and prevent dis-
closure of Restricted Data and Na-
tional Security Information to unau-
thorized persons, with minimum im-
pairment of procedural rights.

§2.901 Scope.

This subpart applies to all pro-
ceedings subject to subpart G.
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§2.902 Definitions.

As used in this subpart:

(a) Government agency means any ex-
ecutive department, commission, inde-
pendent establishment, corporation,
wholly or partly owned by the United
States of America, which is an instru-
mentality of the United States, or any
board, bureau, division, service, office,
officer, authority, administration, or
other establishment in the executive
branch of the Government.

(b) Interested party means a party
having an interest in the issue or
issues to which particular Restricted
Data or National Security Information
is relevant. Normally the interest of a
party in an issue may be determined by
examination of the notice of hearing,
the answers and replies.

(c) The phrase introduced into a pro-
ceeding refers to the introduction or in-
corporation of testimony or documen-
tary matter into any part of the offi-
cial record of a proceeding subject to
this part.

(d) National Security Information
means information that has been clas-
sified pursuant to Executive Order
12356.

(e) Party, in the case of proceedings
subject to this subpart includes a per-
son admitted as a party pursuant to
§2.714 or an interested State admitted
pursuant to §2.715(c).

[41 FR 53329, Dec. 6, 1976, as amended at 47
FR 56314, Dec. 16, 1982]

§2.903 Protection of restricted data
and national security information.

Nothing in this subpart shall relieve
any person from safeguarding Re-
stricted Data or National Security In-
formation in accordance with the ap-
plicable provisions of laws of the
United States and rules, regulations or
orders of any Government Agency.

§2.904 Classification assistance.

On request of any party to a pro-
ceeding or of the presiding officer, the
Commission will designate a represent-
ative to advise and assist the presiding
officer and the parties with respect to
security classification of information
and the safeguards to be observed.
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§2.905 Access to restricted data and
national security information for
parties; security clearances.

(a) Access to restricted data and na-
tional security information introduced
into proceedings. Except as provided in
paragraph (h) of this section, restricted
data or national security information
introduced into a proceeding subject to
this part will be made available to any
interested party having the required
security clearance; to counsel for an
interested party provided the counsel
has the required security clearance;
and to such additional persons having
the required security clearance as the
Commission or the presiding officer de-
termined are needed by such party for
adequate preparation or presentation
of his case. Where the interest of such
party will not be prejudiced, the Com-
mission or presiding officer may post-
pone action upon an application for ac-
cess under this paragraph until after a
notice of hearing, answers, and replies
have been filed.

(b) Access to Restricted Data or Na-
tional Security Information not intro-
duced into proceedings.

(1) On application showing that ac-
cess to Restricted Data or National Se-
curity Information may be required for
the preparation of a party’s case, and
except as provided in paragraph (h) of
this section, the Commission or the
presiding officer will issue an order
granting access to such Restricted
Data or National Security Information
to the party upon his obtaining the re-
quired security clearance, to counsel
for the party upon their obtaining the
required security clearance, and to
such other individuals as may be need-
ed by the party for the preparation and
presentation of his case upon their ob-
taining the required clearance.

(2) Where the interest of the party
applying for access will not be preju-
diced, the Commission or the presiding
officer may postpone action on an ap-
plication pursuant to this paragraph
until after a notice of hearing, answers
and replies have been filed.

(¢c) The Commission will consider re-
quests for appropriate security clear-
ances in reasonable numbers pursuant
to this section. A reasonable charge
will be made by the Commission for
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costs of security clearance pursuant to
this section.

(d) The presiding officer may certify
to the Commission for its comnsider-
ation and determination any questions
relating to access to Restricted Data or
National Security Information arising
under this section. Any party affected
by a determination or order of the pre-
siding officer under this section may
appeal forthwith to the Commission
from the determination or order. The
filing by the staff of an appeal from an
order of a presiding officer granting ac-
cess to Restricted Data or National Se-
curity Information shall stay the order
pending determination of the appeal by
the Commission.

(e) Application granting access to re-
stricted data or national security in-
formation.

(1) An application under this section
for orders granting access to restricted
data or national security information
not received from another Government
agency will normally be acted upon by
the presiding officer, or if a proceeding
is not before a presiding officer, by the
Commission.

(2) An application under this section
for orders granting access to restricted
data or national security information
where the information has been re-
ceived by the Commission from an-
other Government agency will be acted
upon by the Commission.

(f) To the extent practicable, an ap-
plication for an order granting access
under this section shall describe the
subjects of Restricted Data or National
Security Information to which access
is desired and the level of classification
(confidential, secret or other) of the in-
formation; the reasons why access to
the information 1is requested; the
names of individuals for whom clear-
ances are requested; and the reasons
why security clearances are being re-
quested for those individuals.

(g) On the conclusion of a proceeding,
the Commission will terminate all or-
ders issued in the proceeding for access
to Restricted Data or National Secu-
rity Information and all security clear-
ances granted pursuant to them; and
may issue such orders requiring the
disposal of classified matter received
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pursuant to them or requiring the ob-
servance of other procedures to safe-
guard such classified matter as it
deems necessary to protect Restricted
Data or National Security Information.

(h) Refusal to grant access to re-
stricted data or national security in-
formation.

(1) The Commission will not grant ac-
cess to restricted data or national se-
curity information unless it deter-
mines that the granting of access will
not be inimical to the common defense
and security.

(2) Access to Restricted Data or Na-
tional Security Information which has
been received by the Commission from
another Government agency will not be
granted by the Commission if the origi-
nating agency determines in writing
that access should not be granted. The
Commission will consult the origi-
nating agency prior to granting access
to such data or information received
from another Government agency.

§2.906 Obligation of parties to avoid
introduction of restricted data or
national security information.

It is the obligation of all parties in a
proceeding subject to this part to
avoid, where practicable, the introduc-
tion of Restricted Data or National Se-
curity Information into the proceeding.
This obligation rests on each party
whether or not all other parties have
the required security clear-
ance.participants, and the LSS Admin-
istration.

§2.907 Notice of intent to introduce re-
stricted data or national security
information.

(a) If, at the time of publication of a
notice of hearing, it appears to the
staff that it will be impracticable for it
to avoid the introduction of Restricted
Data or National Security Information
into the proceeding, it will file a notice
of intent to introduce Restricted Data
or National Security Information.

(b) If, at the time of filing of an an-
swer to the notice of hearing it appears
to the party filing that it will be im-
practicable for the party to avoid the
introduction of Restricted Data or Na-
tional Security Information into the
proceeding, the party shall state in the
answer a notice of intent to introduce
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Restricted Data or National Security
Information into the proceeding.

(c) If, at any later stage of a pro-
ceeding, it appears to any party that it
will be impracticable to avoid the in-
troduction of Restricted Data or Na-
tional Security Information into the
proceeding, the party shall give to the
other parties prompt written notice of
intent to introduce Restricted Data or
National Security Information into the
proceeding.

(d) Restricted Data or National Secu-
rity Information shall not be intro-
duced into a proceeding after publica-
tion of a notice of hearing unless a no-
tice of intent has been filed in accord-
ance with §2.908, except as permitted in
the discretion of the presiding officer
when it is clear that no party or the
public interest will be prejudiced.

§2.908 Contents of notice of intent to
introduce restricted data or other
national security information.

(a) A party who intends to introduce
Restricted Data or other National Se-
curity Information shall file a notice of
intent with the Secretary. The notice
shall be unclassified and, to the extent
consistent with classification require-
ments, shall include the following:

(1) The subject matter of the Re-
stricted Data or other National Secu-
rity Information which it is antici-
pated will be involved;

(2) The highest level of classification
of the information (confidential, se-
cret, or other);

(3) The stage of the proceeding at
which he anticipates a need to intro-
duce the information; and

(4) The relevance and materiality of
the information to the issues on the
proceeding.

(b) In the discretion of the presiding
officer, such notice, when required by
§2.907(c), may be given orally on the
record.

§2.909 Rearrangement or suspension
of proceedings.

In any proceeding subject to this part
where a party gives a notice of intent
to introduce Restricted Data or other
National Security Information, and the
presiding officer determines that any
other interested party does not have
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required security clearances, the pre-
siding officer may in his discretion:

(a) Rearrange the normal order of the
proceeding in a manner which gives
such interested parties an opportunity
to obtain required security clearances
with minimum delay in the conduct of
the proceeding.

(b) Suspend the proceeding or any
portion of it until all interested parties
have had opportunity to obtain re-
quired security clearances. No pro-
ceeding shall be suspended for such rea-
sons for more than 100 days except with
the consent of all parties or on a deter-
mination by the presiding officer that
further suspension of the proceeding
would not be contrary to the public in-
terest.

(c) Take such other action as he de-
termines to be in the best interest of
all parties and the public.

§2.910 Unclassified
quired.

(a) Whenever Restricted Data or
other National Security Information is
introduced into a proceeding, the party
offering it shall submit to the presiding
officer and to all parties to the pro-
ceeding an unclassified statement set-
ting forth the information in the clas-
sified matter as accurately and com-
pletely as possible.

(b) In accordance with such proce-
dures as may be agreed upon by the
parties or prescribed by the presiding
officer, and after notice to all parties
and opportunity to be heard thereon,
the presiding officer shall determine
whether the unclassified statement or
any portion of it, together with any ap-
propriate modifications suggested by
any party, may be substituted for the
classified matter or any portion of it
without prejudice to the interest of
any party or to the public interest.

(c) If the presiding officer determines
that the unclassified statement, to-
gether with such unclassified modifica-
tions as he finds are necessary or ap-
propriate to protect the interest of
other parties and the public interest,
adequately sets forth information in
the classified matter which is relevant
and material to the issues in the pro-
ceeding, he shall direct that the classi-
fied matter be excluded from the

statements re-
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record of the proceeding. His deter-
mination will be considered by the
Commission as a part of the decision in
the event of review.

(d) If the presiding officer determines
that an unclassified statement does not
adequately present the information
contained in the classified matter
which is relevant and material to the
issues in the proceeding, he shall in-
clude his reasons in his determination.
This determination shall be included as
part of the record and will be consid-
ered by the Commission in the event of
review of the determination.

(e) The presiding officer may post-
pone all or part of the procedures es-
tablished in this section until the re-
ception of all other evidence has been
completed. Service of the unclassified
statement required in paragraph (a) of
this section shall not be postponed if
any party does not have access to Re-
stricted Data or other National Secu-
rity Information.

§2.911 Admissibility of restricted data
or other national security informa-
tion.

A presiding officer shall not receive
any Restricted Data or other National
Security Information in evidence un-
less:

(a) The relevance and materiality of
the Restricted Data or other National
Security Information to the issues in
the preceeding, and its competence, are
clearly established; and

(b) The exclusion of the Restricted
Data or other National Security Infor-
mation would prejudice the interests of
a party or the public interest.

§2.912 Weight to be attached to classi-
fied evidence.

In considering the weight and effect
of any Restricted Data or other Na-
tional Security Information received in
evidence to which an interested party
has not had opportunity to receive ac-
cess, the presiding officer and the Com-
mission shall give to such evidence
such weight as is appropriate under the
circumstances, taking into consider-
ation any lack of opportunity to rebut
or impeach the evidence.
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§2.913 Review of Restricted Data or
other National Security Informa-
tion received in evidence.

At the close of the reception of evi-
dence, the presiding officer shall re-
view the record and shall direct that
any Restricted Data or other National
Security Information be expunged from
the record where such expunction
would not prejudice the interests of a
party or the public interest. Such di-
rections by the presiding officer will be
considered by the Commission in the
event of review of the determinations
of the presiding officer.

Subpart J—Procedures Applicable
to Proceedings for the
Issuance of Licenses for the
Receipt of High-Level Radio-
active Waste at a Geologic
Repository

SOURCE: 54 FR 14944, Apr. 14, 1989, unless
otherwise noted.

§2.1000 Scope of subpart.

The rules in this subpart govern the
procedure for applications for a license
to receive and possess high-level radio-
active waste at a geologic repository
operations area noticed pursuant to
§2.101(f)(8) or §2.105(a)(5). The proce-
dures in this subpart take precedence
over the 10 CFR Part 2, subpart G,
rules of general applicability, except
for the following provisions: §§2.702,
2.703, 2.704, 2.707, 2.711, 2.713, 2.715,
2.715a, 2.717, 2.718, 2.720, 2.721, 2.722,
2.732, 2.733, 2.734, 2.742, 2.743, 2.750, 2.751,
2.753, 2.754, 2.7565, 2.756, 2.757, 2.758, 2.759,
2.760, 2.761, 2.763, 2.770, 2.771, 2.772, 2.780,
2.781, 2.786, 2.788, and 2.790.

[63 FR 71736, Dec. 30, 1998]

§2.1001 Definitions.

Bibliographic header means the min-
imum series of descriptive fields that a
potential party, interested govern-
mental participant, or party must sub-
mit with a document or other material.

Circulated draft means a nonfinal doc-
ument circulated for supervisory con-
currence or signature in which the
original author or others in the concur-
rence process have non-concurred. A
“‘circulated draft’” meeting the above
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criterion includes a draft of a docu-
ment that eventually becomes a final
document, and a draft of a document
that does not become a final document
due to either a decision not to finalize
the document or the passage of a sub-
stantial period of time in which no ac-
tion has been taken on the document.

Document means any written, print-
ed, recorded, magnetic, graphic matter,
or other documentary material, regard-
less of form or characteristic.

Documentary material means any in-
formation upon which a party, poten-
tial party, or interested governmental
participant intends to rely and/or to
cite in support of its position in the
proceeding for a license to receive and
possess high-level radioactive waste at
a geologic repository operations area
pursuant to part 60 or 63 of this chap-
ter; any information that is known to,
and in the possession of, or developed
by the party that is relevant to, but
does not support, that information or
that party’s position; and all reports
and studies, prepared by or on behalf of
the potential party, interested govern-
mental participant, or party, including
all related ‘‘circulated drafts,” rel-
evant to both the license application
and the issues set forth in the Topical
Guidelines in Regulatory Guide 3.69, re-
gardless of whether they will be relied
upon and/or cited by a party. The scope
of documentary material shall be guid-
ed by the topical guidelines in the ap-
plicable NRC Regulatory Guide.

DOE means the U.S. Department of
Energy or its duly authorized rep-
resentatives.

Electronic docket means the NRC in-
formation system that receives, dis-
tributes, stores, and retrieves the Com-
mission’s adjudicatory docket mate-
rials.

Image means a visual likeness of a
document, presented on a paper copy,
microform, or a bit-map on optical or
magnetic media.

Interested  govermmental participant
means any person admitted under
§2.715(c) of this part to the proceeding
on an application for a license to re-
ceive and possess high-level radioactive
waste at a geologic repository oper-
ations area pursuant to part 60 or 63 of
this chapter.
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Licensing Support Network means the
combined system that makes documen-
tary material available electronically
to parties, potential parties, and inter-
ested governmental participants to the
proceeding for a license to receive and
possess high-level radioactive waste at
a geologic repository operations area
pursuant to part 60 or 63 of this chap-
ter, as part of the electronic docket or
electronic access to documentary ma-
terial, beginning in the pre-license ap-
plication phase.

LSN Administrator means the person
within the U.S. Nuclear Regulatory
Commission responsible for coordi-
nating access to and the integrity of
data available on the Licensing Sup-
port Network. The LSN Administrator
shall not be in any organizational unit
that either represents the U.S. Nuclear
Regulatory Commission staff as a
party to the high-level waste reposi-
tory licensing proceeding or is a part of
the management chain reporting to the
Director, Office of Nuclear Material
Safety and Safeguards. For the pur-
poses of this subpart, the organiza-
tional unit within the NRC selected to
be the LSN Administrator shall not be
considered to be a party to the pro-
ceeding.

Marginalia means handwritten, print-
ed, or other types of notations added to
a document excluding underlining and
highlighting.

NRC means the U.S. Nuclear Regu-
latory Commission or its duly author-
ized representatives.

Party for the purpose of this subpart
means the DOE, the NRC staff, the host
State, any affected unit of local gov-
ernment as defined in section 2 of the
Nuclear Waste Policy Act of 1982, as
amended (42 U.S.C. 10101), any affected
Indian Tribe as defined in section 2 of
the Nuclear Waste Policy Act of 1982,
as amended (42 U.S.C. 10101), and a per-
son admitted under §2.1014 to the pro-
ceeding on an application for a license
to receive and possess high-level radio-
active waste at a geologic repository
operations area under part 60 or 63 of
this chapter, provided that a host
State, affected unit of local govern-
ment, or affected Indian Tribe shall file
a list of contentions in accordance with
the provisions of §2.1014(a)(2)(ii) and
(iii).
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Personal record means a document in
the possession of an individual associ-
ated with a party, interested govern-
mental participant, or potential party
that was not required to be created or
retained by the party, interested gov-
ernmental participant, or potential
party, and can be retained or discarded
at the possessor’s sole discretion, or
documents of a personal nature that
are not associated with any business of
the party, interested governmental
participant, or potential party.

Potential party means any person
who, during the period before the
issuance of the first pre-hearing con-
ference order under §2.1021(d), is given
access to the Licensing Support Net-
work and who consents to comply with
the regulations set forth in subpart J
of this part, including the authority of
the Pre-License Application Presiding
Officer designated pursuant to §2.1010.

Pre-license application electronic docket
means the NRC’s electronic informa-
tion system that receives, distributes,
stores, and maintains NRC pre-license
application docket materials during
the pre-license application phase.

Pre-license application phase means
the time period before the license ap-
plication to receive and possess high-
level radioactive waste at a geologic
repository operations area is docketed
under §2.101(f)(3).

Pre-License Application Presiding Offi-
cer means one or more members of the
Commission, or an atomic safety and
licensing board, or a named officer who
has been delegated final authority in
the pre-license application phase with
jurisdiction specified at the time of
designation.

Preliminary draft means any nonfinal
document that is not a circulated
draft.

Presiding Officer means one or more
members of the Commission, or an
atomic safety and licensing board, or a
named officer who has been delegated
final authority in the matter, des-
ignated in the notice of hearing to pre-
side.

Searchable full text means the elec-
tronic indexed entry of a document
that allows the identification of spe-
cific words or groups of words within a
text file.
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Topical Guidelines means the set of
topics set forth in Regulatory Guide
3.69, Topical Guidelines for the Licens-
ing Support System, which are in-
tended to serve as guidance on the
scope of ‘‘documentary material”’.

[64 FR 14944, Apr. 14, 1989, as amended at 56
FR 7795, Feb. 26, 1991; 63 FR 71736, Dec. 30,
1998; 66 FR 29465, May 31, 2001; 66 FR 55788,
Nov. 2, 2001]

§2.1002 [Reserved]

§2.1003 Availability of material.

(a) Subject to the exclusions in
§2.1005 and paragraphs (b) and (c) of
this section, DOE shall make available,
no later than six months in advance of
submitting its license application to
receive and possess high-level radio-
active waste at a geologic repository
operations area, the NRC shall make
available no later than thirty days
after the DOE certification of compli-
ance under §2.1009(b), and each other
potential party, interested govern-
mental participant or party shall make
available no later than ninety days
after the DOE certification of compli-
ance under §2.1009(b)—

(1) An electronic file including biblio-
graphic header for all documentary
material (including circulated drafts
but excluding preliminary drafts) gen-
erated by, or at the direction of, or ac-
quired by, a potential party, interested
governmental participant, or party.
Concurrent with the production of the
electronic file will be an authentica-
tion statement that indicates where an
authenticated image copy of the docu-
ment can be obtained.

(2) In electronic image format, sub-
ject to the claims of privilege in
§2.1006, graphic-oriented documentary
material that includes raw data, com-
puter runs, computer programs and
codes, field notes, laboratory notes,
maps, diagrams and photographs,
which have been printed, scripted, or
hand written. Text embedded within
these documents need not be sepa-
rately entered in searchable full text.
A bibliographic header must be pro-
vided for all graphic-oriented documen-
tary material. Graphic-oriented docu-
ments may include—

(i) Calibration procedures,
guidelines, data and discrepancies;

logs,
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(ii) Gauge, meter and computer set-
tings;

(iii) Probe locations;

(iv) Logging intervals and rates;

(v) Data logs in whatever form cap-
tured;

(vi) Text data sheets;

(vii) Equations and sampling rates;

(viii) Sensor data and procedures;

(ix) Data Descriptions;

(x) Field and laboratory notebooks;

(xi) Analog computer, meter or other
device print-outs;

(xii) Digital computer print-outs;

(xiii) Photographs;

(xiv) Graphs, Dplots,
sketches;

(xv) Descriptive material related to
the information identified in this para-
graph.

(3) In an electronic file, subject to
the claims of privilege in §2.1006, only
a bibliographic header for each item of
documentary material that is not suit-
able for image or searchable full text.

(4) An electronic bibliographic header
for each documentary material—

(i) For which a claim of privilege is
asserted;

(ii) Which constitutes confidential fi-
nancial or commercial information; or

(iii) Which constitutes safeguards in-
formation under §73.21 of this chapter.

(b) Basic licensing documents gen-
erated by DOE, such as the Site Char-
acterization Plan, the Environmental
Impact Statement, and the license ap-
plication, or by NRC, such as the Site
Characterization Analysis, and the
Safety Evaluation Report, shall be
made available in electronic form by
the respective agency that generated
the document.

(c) The participation of the host
State in the pre-license application
phase shall not affect the State’s abil-
ity to exercise its disapproval rights
under section 116(b)(2) of the Nuclear
Waste Policy Act, as amended, 42
U.S.C. 10136(b)(2).

(d) This subpart shall not affect any
independent right of a potential party,
interested governmental participant or
party to receive information.

strip charts,

[63 FR 71737, Dec. 30, 1998, as amended at 66
FR 29465, May 31, 2001]
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§2.1004 Amendments and additions.

Any document that has not been pro-
vided to other parties in electronic
form must be identified in an elec-
tronic notice and made available for
inspection and copying by the poten-
tial party, interested governmental
participant, or party responsible for
the submission of the document within
five days after it has been requested
unless some other time is approved by
the Pre-License Application Presiding
Officer or the Presiding Officer des-
ignated for the high-level waste pro-
ceeding. The time allowed under this
paragraph will be stayed pending Offi-
cer action on a motion to extend the
time.

[63 FR 71737, Dec. 30, 1998]

§2.1005

The following material is excluded
from the requirement to provide elec-
tronic access, either pursuant to
§2.1003, or through derivative discovery
pursuant to §2.1019(i)—

(a) Official notice materials;

(b) Reference books and text books;

(c) Material pertaining exclusively to
administration, such as material re-
lated to budgets, financial manage-
ment, personnel, office space, general
distribution memoranda, or procure-
ment, except for the scope of work on
a procurement related to repository
siting, construction, or operation, or to
the transportation of spent nuclear
fuel or high-level waste;

(d) Press clippings and press releases;

(e) Junk mail;

(f) References cited in contractor re-
ports that are readily available;

(g) Classified material subject to sub-
part I of this part;

(h) Readily available references, such
as journal articles and proceedings,
which may be subject to copyright.

[63 FR 71738, Dec. 30, 1998]

Exclusions.

§2.1006 Privilege.

(a) Subject to the requirements in
§2.1003(a)(4), the traditional discovery
privileges recognized in NRC adjudica-
tory proceedings and the exceptions
from disclosure in §2.790 may be as-
serted by potential parties, interested
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governmental participants, and par-
ties. In addition to Federal agencies,
the deliberative process privilege may
also be asserted by State and local gov-
ernment entities and Indian Tribes.

(b) Any document for which a claim
of privilege is asserted, but is denied in
whole or in part by the Pre-License Ap-
plication Presiding Officer or the Pre-
siding Officer, must be provided in
electronic form by the party, inter-
ested governmental participant, or po-
tential party that asserted the claim
to—

(1) The other participants; or

(2) To the Pre-License Application
Presiding Officer or to the Presiding
Officer, for entry into a Protective
Order file, if the Pre-License Applica-
tion Presiding Officer or the Presiding
Officer so directs under §§2.1010(b) or
2.1018(c).

(c) Notwithstanding any availability
of the deliberative process privilege
under paragraph (a) of this section, cir-
culated drafts not otherwise privileged
shall be provided for electronic access
pursuant to §2.1003(a).

[63 FR 71738, Dec. 30, 1998; 64 FR 15920, Apr. 2,
1999]

§2.1007

(a)(1) A system to provide electronic
access to the Licensing Support Net-
work shall be provided at the head-
quarters of DOE, and at all DOE Local
Public Document Rooms established in
the vicinity of the likely candidate site
for a geologic repository, beginning in
the pre-license application phase.

(2) A system to provide electronic ac-
cess to the Licensing Support Network
shall be provided at the NRC Web site,
http://www.nrc.gov, and/or at the NRC
Public Document Room beginning in
the pre-license application phase.

(3) [Reserved]

(b) Public availability of paper and
electronic copies of the records of NRC
and DOE, as well as duplication fees,
and fee waiver for those records, is gov-
erned by the regulations of the respec-
tive agencies.

Access.

[63 FR 71738, Dec. 30, 1998, as amended at 64
FR 48949, Sept. 9, 1999]
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§2.1008 [Reserved]

§2.1009 Procedures.

(a) Each potential party, interested
governmental participant, or party
shall—

(1) Designate an official who will be
responsible for administration of its re-
sponsibility to provide electronic files
of documentary material ;

(2) Establish procedures to imple-
ment the requirements in §2.1003;

(3) Provide training to its staff on the
procedures for implementation of the
responsibility to provide electronic
files of documentary material;

(4) Ensure that all documents carry
the submitter’s unique identification
number;

(5) Cooperate with the advisory re-
view process established by the NRC
under §2.1011(d).

(b) The responsible official des-
ignated under paragraph (a)(1) of this
section shall certify to the Pre-License
Application Presiding Officer that the
procedures specified in paragraph (a)(2)
of this section have been implemented,
and that to the best of his or her
knowledge, the documentary material
specified in §2.1003 has been identified
and made electronically available. The
initial certification must be made at
the time the participant is required to
comply with §2.1003. The responsible
official for the DOE shall also update
this certification at the time DOE sub-
mits the license application.

[63 FR 71738, Dec. 30, 1998, as amended at 66
FR 29466, May 31, 2001]

§2.1010 Pre-License Application Pre-
siding Officer.

(a)(1) The Commission may designate
one or more members of the Commis-
sion, or an atomic safety and licensing
board, or a named officer who has been
delegated final authority on the matter
to serve as the Pre-License Application
Presiding Officer to rule on disputes
over the electronic availability of doc-
uments during the pre-license applica-
tion phase, including disputes relating
to privilege, and disputes relating to
the implementation of the rec-
ommendations of the Advisory Review
Panel established under §2.1011(d).

(2) The Pre-License Application Pre-
siding Officer shall be designated at
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such time during the pre-license appli-
cation phase as the Commission finds
it appropriate, but in any event no
later than fifteen days after the DOE
certification of initial compliance
under §2.1009(b).

(b) The Pre-License Application Pre-
siding Officer shall rule on any claim
of document withholding to deter-
mine—

(1) Whether it is documentary mate-
rial within the scope of this subpart;

(2) Whether the material is excluded
under §2.1005;

(3) Whether the material is privileged
or otherwise excepted from disclosure
under §2.1006;

(4) If privileged, whether it is an ab-
solute or qualified privilege;

(5) If qualified, whether the document
should be disclosed because it is nec-
essary to a proper decision in the pro-
ceeding;

(6) Whether the material should be
disclosed under a protective order con-
taining such protective terms and con-
ditions (including affidavits of non-
disclosure) as may be necessary and ap-
propriate to limit the disclosure to po-
tential participants, interested govern-
mental participants and parties in the
proceeding, or to their qualified wit-
nesses and counsel. When Safeguards
Information protected from disclosure
under section 147 of the Atomic Energy
Act of 1954, as amended, is received and
possessed by a potential party, inter-
ested governmental participant, or
party, other than the Commission
staff, it shall also be protected accord-
ing to the requirements of §73.21 of this
chapter. The Pre-License Application
Presiding Officer may also prescribe
such additional procedures as will ef-
fectively safeguard and prevent disclo-
sure of Safeguards Information to un-
authorized persons with minimum im-
pairment of the procedural rights
which would be available if Safeguards
Information were not involved. In addi-
tion to any other sanction that may be
imposed by the Pre-License Applica-
tion Presiding Officer for violation of
an order pertaining to the disclosure of
Safeguards Information protected from
disclosure under section 147 of the
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Atomic Energy Act of 1954, as amend-
ed, the entity in violation may be sub-
ject to a civil penalty imposed pursu-
ant to §2.205. For the purpose of impos-
ing the criminal penalties contained in
section 223 of the Atomic Energy Act of
1954, as amended, any order issued pur-
suant to this paragraph with respect to
Safeguards Information shall be
deemed to be an order issued under sec-
tion 161b of the Atomic Energy Act of
1954, as amended.

(c) Upon a final determination that
the material is relevant, and not privi-
leged, exempt from disclosure, or oth-
erwise exempt from production under
§2.1005, the potential party, interested
governmental participant, or party
who asserted the claim of withholding
must make the document available in
accordance with the provisions of this
subpart within five days.

(d) The service of all pleadings and
answers, orders, and decisions during
the pre-license application phase shall
be made according to the procedures
specified in §2.1013(c) and entered into
the pre-license application electronic
docket.

(e) The Pre-License Application Pre-
siding Officer shall possess all the gen-
eral powers specified in §§2.721(c) and
2.718.

(f) The Commission, in designating
the Pre-License Application Presiding
Officer in accordance with paragraphs
(a) (1) and (2) of this section, shall
specify the jurisdiction of the Officer.

[63 FR 71738, Dec. 30, 1998, as amended at 66
FR 29466, May 31, 2001]

§2.1011 Management of electronic in-
formation.

(a) Electronic document production
and the electronic docket are subject
to the provisions of this subpart.

(b)(1) The NRC, DOE, parties, and po-
tential parties participating in accord-
ance with the provision of this subpart
shall be responsible for obtaining the
computer system necessary to comply
with the requirements for electronic
document production and service.

(2) The NRC, DOE, parties, and po-
tential parties participating in accord-
ance with the provision of this subpart
shall comply with the following stand-
ards in the design of the computer sys-
tems necessary to comply with the re-
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quirements for electronic document
production and service:

(i) The participants shall make tex-
tual (or, where non-text, image)
versions of their documents available
on a web accessible server which is able
to be canvassed by web indexing soft-
ware (i.e., a ‘‘robot”’, ‘“‘spider’’, ‘“‘crawl-
er’’) and the participant system must
make both data files and log files ac-
cessible to this software.

(ii) The participants shall make bib-
liographic header data available in an
HTTP (Hypertext Transfer Protocol)
accessible, ODBC (Open Database
Connectivity) and SQL (Structured
Query Language)-compliant (ANSI
IX3.1356-1992/ISO  9075-1992) database
management system (DBMS). Alter-
natively, the structured data con-
taining the bibliographic header may
be made available in a standard data-
base readable (e.g., XML (Extensible
Markup Language http:/www.w3.org/
rml/), comma delimited, or comma sep-
arated value (.csv)) file.

(iii) Textual material must be for-
matted to comply with the ISO/IEC
8859-1 character set and be in one of
the following acceptable formats:
ASCII, native word processing (Word,
WordPerfect), PDF Normal, or HTML.

(iv) Image files must be formatted as
TIFF CCITT G4 for bi-tonal images or
PNG (Portable Network Graphics) per
[http:/www.w3.org/TR/REC-png-
multi.html]) format for grey-scale or
color images, or PDF (Portable Docu-
ment Format—Image). TIFF, PDF, or
PNG images will be stored at 300 dpi
(dots per inch) or greater, grey scale
images at 150 dpi or greater with eight
bits of tonal depth, and color images at
150 dpi or greater with 24 bits of color
depth. Images found on participant ma-
chines will be stored as single image-
per-page to facilitate retrieval of no
more than a single page, or alter-
natively, images may be stored in an
image-per-document format if software
is incorporated in the web server that
allows image-per-page representation
and delivery.

(v) The participants shall program-
matically link, preferably via
hyperlink or some other automated
process, the Dbibliographic header
record with the text or image file it
represents. Each participant’s system
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must afford the LSN software enough
information to allow a text or image
file to be identified to the bibliographic
data that describes it.

(vi) To facilitate data exchange, par-
ticipants shall adhere to hardware and
software standards, including, but not
limited to:

(A) Network access must be HTTP/1.1
[http://www.fags.org/rfcs/rfc2068.htm1l]
over TCP (Transmission Control Pro-
tocol, [http://www.faqgs.org/rfcs/
rfc793.html]) over IP (Internet Pro-
tocol, [http://www.faqgs.org/rfcs/
rfc791.html]).

(B) Associating server names with IP
addresses must follow the DNS (Do-
main Name System), [http:/
www.faqs.org/rfcs/rfc1034.htmil] and
[http://www.fags.org/rfcs/rfc1035.html].

(C) Web page construction must be
HTML [http:/www.w3.0org/TR/REC-
htmi140/].

(D) Electronic mail (e-mail) exchange
between e-mail servers must be SMTP
(Simple Mail Transport Protocol,
[http://www.faqs.org/rfcs/rfc821.html]).

(E) Format of an electronic mail
message must be per [http:/
www.faqs.org/rfcs/rfc822.html] option-
ally extended by MIME (Multipurpose
Internet Mail Extensions) per [http:/
www.faqs.org/rfcs/rfc2045.html]) to ac-
commodate multipurpose e-mail.

(c) The Licensing Support Network
shall be coordinated by the LSN Ad-
ministrator, who shall be designated
before the start of the pre-license ap-
plication phase. The LSN Adminis-
trator shall have the responsibility
to—

(1) Identify technical and policy
issues related to implementation of the
LSN for LSN Advisory Review Panel
and Commission consideration;

(2) Address the consensus advice of
the LSN Advisory Review Panel under
paragraph (e)(1) of this section that is
consistent with the requirements of
this subpart;

(3) Identify any problems experienced
by participants regarding LSN avail-
ability, including the availability of in-
dividual participant’s data, and provide
a recommendation to resolve any such
problems to the participant(s) and the
Pre-License Application Presiding Offi-
cer relative to the resolution of any
disputes regarding LSN availability,
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including disputes on the availability
of an individual participant’s data;

(4) Identify any problems regarding
the integrity of documentary material
certified in accordance with §2.1009(b)
by the participants to be in the LSN,
and provide a recommendation to re-
solve any such problems to the partici-
pant(s) and the Pre-License Applica-
tion Presiding Officer relative to the
resolution of any disputes regarding
the integrity of documentary material;

(5) Provide periodic reports to the
Commission on the status of LSN
functionality and operability.

(6) Evaluate LISN participant compli-
ance with the basic design standards in
paragraph (b)(2) of this section, and
provide for individual variances from
the design standards to accommodate
changes in technology or problems
identified during initial operability
testing of the individual documentary
collection websites or the ‘‘central
LSN site”.

(7) Issue guidance for LSN partici-
pants on how best to comply with the
design standards in paragraph (b)(2) of
this section.

(d) The Secretary of the Commission
shall reconstitute the LSS Advisory
Review Panel as the LSN Advisory Re-
view Panel, composed of the interests
currently represented on the LSS Advi-
sory Review Panel. The Secretary of
the Commission shall have the author-
ity to appoint additional representa-
tives to the LSN Advisory Review
Panel consistent with the requirements
of the Federal Advisory Committee
Act, 5 U.S.C. app. I, giving particular
consideration to potential parties, par-
ties, and interested governmental par-
ticipants who were not members of the
NRC HLW Licensing Support System
Advisory Review Panel.

(e)(1) The LSN Advisory Review
Panel shall provide advice to—

(i) NRC on the fundamental issues of
the type of computer system necessary
to access the Licensing Support Net-
work effectively under paragraph (b) of
this section; and

(ii) The Secretary of the Commission
on the operation and maintenance of
the electronic docket established for
the HLW geologic repository licensing
proceeding under the Commission’s
Rules of Practice (10 CFR part 2).
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(iii) The LSN Administrator on solu-
tions to improve the functioning of the
LSN;

(2) The responsibilities of the LSN
Advisory Review Panel shall include
advice on—

(i) Format standards for providing
electronic access to the documentary
material certified by each participant
to be made available in the LSN to the
other parties, interested governmental
participants, or potential parties;

(ii) The procedures and standards for
the electronic transmission of filings,
orders, and decisions during both the
pre-license application phase and the
high-level waste licensing proceeding;

(iii) Other duties as specified in this
subpart or as directed by the Secretary
of the Commission.

[63 FR 71739, Dec. 30, 1998, as amended at 66
FR 29466, May 31, 2001]

§2.1012 Compliance.

(a) If the Department of Energy fails
to make its initial certification at
least six months prior to tendering the
application, upon receipt of the ten-
dered application, notwithstanding the
provisions of §2.101(f)(3), the Director
of the NRC’s Office of Nuclear Material
Safety and Safeguards will not docket
the application until at least six
months have elapsed from the time of
certification. The Director may deter-
mine that the tendered application is
not acceptable for docketing under this
subpart if the application is not accom-
panied by an updated certification pur-
suant to §2.1009(b), or if the Secretary
of the Commission determines that the
application cannot be effectively
accessed through the Commission’s
electronic docket system.

(b)(1) A person, including a potential
party given access to the Licensing
Support Network under this subpart,
shall not be granted party status under
§2.1014, or status as an interested gov-
ernmental participant under §2.715(c),
if it cannot demonstrate substantial
and timely compliance with the re-
quirements of §2.1003 at the time it re-
quests participation in the high-level
waste licensing proceeding under
§2.1014 or §2.715(c).

(2) A person denied party status or
interested governmental participant
status under paragraph (b)(1) of this
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section may request party status or in-
terested governmental participant sta-
tus upon a showing of subsequent com-
pliance with the requirements of
§2.1003 of this subpart. Admission of
such a party or interested govern-
mental participant under §2.1014 of this
subpart or §2.715(c) of this part, respec-
tively, shall be conditioned on accept-
ing the status of the proceeding at the
time of admission.

(¢c) The Presiding Officer shall not
make a finding of substantial and time-
ly compliance pursuant to paragraph
(b) of this section for any person who is
not in compliance with all applicable
orders of the Pre-License Application
Presiding Officer designated pursuant
to §2.1010.

[564 FR 14944, Apr. 14, 1991, as amended at 56
FR 7796, Feb. 26, 1991; 63 FR 71739, Dec. 30,
1998; 66 FR 29466, May 31, 2001]

§2.1013 Use of the electronic docket
during the proceeding.

(a)(1) Pursuant to §2.702, the Sec-
retary of the Commission will main-
tain the official docket of the pro-
ceeding on the application for a license
to receive and possess waste at a geo-
logic repository operations area.

(2) Commencing with the docketing
in an electronic form of the license ap-
plication to receive and possess high-
level radioactive waste at a geologic
repository operations area pursuant to
part 60 or 63 of this chapter, the Sec-
retary of the Commission, upon deter-
mining that the application can be
properly accessed under the Commis-
sion’s electronic docket rules, will es-
tablish an electronic docket to contain
the official record materials of the
high-level radioactive waste licensing
proceeding in searchable full text, or,
for material that is not suitable for
entry in searchable full text, by header
and image, as appropriate.

(b) Absent good cause, all exhibits
tendered during the hearing must have
been made available to the parties in
electronic form before the commence-
ment of that portion of the hearing in
which the exhibit will be offered. The
electronic docket will contain a list of
all exhibits, showing where in the tran-
script each was marked for identifica-
tion and where it was received into evi-
dence or rejected. Transcripts will be
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entered into the electronic docket on a
daily basis in order to provide next-day
availability at the hearing.

(c)(1) All filings in the adjudicatory
proceeding on the license application
to receive and possess high-level radio-
active waste at a geologic repository
operations area pursuant to part 60 or
63 of this chapter shall be transmitted
electronically by the submitter to the
Presiding Officer, parties, and the Sec-
retary of the Commission, according to
established format requirements. Par-
ties and interested governmental par-
ticipants will be required to use a pass-
word security code for the electronic
transmission of these documents.

(2) Filings required to be served shall
be served upon either the parties and
interested governmental participants,
or their designated representatives.
When a party or interested govern-
mental participant has appeared by at-
torney, service must be made upon the
attorney of record.

(3) Service upon a party or interested
governmental participant is completed
when the sender receives electronic ac-
knowledgment (‘‘delivery receipt’)
that the electronic submission has
been placed in the recipient’s elec-
tronic mailbox.

(4) Proof of service, stating the name
and address of the person on whom
served and the manner and date of
service, shall be shown for each docu-
ment filed, by—

(i) Electronic acknowledgment (‘‘de-
livery receipt’);

(ii) The affidavit of the person mak-
ing the service; or

(iii) The certificate of counsel.

(5) All Presiding Officer and Commis-
sion issuances and orders will be trans-
mitted electronically to the parties
and interested governmental partici-
pants.

(d) Online access to the electronic
docket, including a Protective Order
File if authorized by a Presiding Offi-
cer, shall be provided to the Presiding
Officer, the representatives of the par-
ties and interested governmental par-
ticipants, and the witnesses while tes-
tifying, for use during the hearing. Use
of paper copy and other images will
also be permitted at the hearing.

[63 FR 71739, Dec. 30, 1998, as amended at 66
FR 55788, Nov. 2, 2001]

§2.1014

§2.1014 Intervention.

(a)(1) Any person whose interest may
be affected by a proceeding on the ap-
plication for a license to receive and
possess high-level radioactive waste at
a geologic repository operations area
pursuant to part 60 or 63 of this chap-
ter, and who desires to participate as a
party, shall file a written petition for
leave to intervene. In a proceeding no-
ticed pursuant to §2.105, any person
whose interest may be affected may
also request a hearing. The petition
and/or request, and any request to par-
ticipate under §2.715(c), shall be filed
within thirty days after the publica-
tion of the notice of hearing in the
FEDERAL REGISTER. Nontimely filings
will not be entertained absent a deter-
mination by the Commission, or the
Presiding Officer designated to rule on
the petition and/or request, that the
petition and/or request should be
granted based upon a balancing of the
following factors, in addition to satis-
fying those set out in paragraphs (a)(2)
and (c) of this section:

(i) Good cause, if any, for failure to
file on time;

(ii) The availability of other means
whereby the petitioner’s interest will
be protected;

(iii) The extent to which the peti-
tioner’s participation may reasonably
be expected to assist in developing a
sound record;

(iv) The extent to which the peti-
tioner’s interest will be represented by
existing parties;

(v) The extent to which the peti-
tioner’s participation will broaden the
issues or delay the proceeding.

(2) The petition shall set forth with
particularity—

(i) The interest of the petitioner in
the proceeding, and how that interest
may be affected by the results of the
proceeding, including the reasons why
petitioner should be permitted to inter-
vene, with particular reference to the
factors in paragraph (c) of this section;

(ii) A list of the contentions that pe-
titioner seeks to have litigated in the
matter;

(iii) With respect to each contention:

(A) A specific statement of the issue
of law or fact to be raised or con-
troverted.
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(B) A brief explanation of the basis of
the contention.

(C) A concise statement of the al-
leged facts or expert opinion that sup-
port the contention and on which the
petitioner intends to rely in proving
the contention at the hearing, together
with references to those specific
sources and documents of which the pe-
titioner is aware and on which the peti-
tioner intends to rely to establish
those facts or expert opinion.

(D) Sufficient information to show
that a genuine dispute exists with the
applicant on a material issue of law or
fact. This showing must include ref-
erence to the specific documentary ma-
terial that provides a basis for the con-
tention, or if the petitioner believes
that any documentary material fails to
contain information on a relevant mat-
ter as required by law, the identifica-
tion of each failure and the supporting
reasons for the petitioner’s belief. In
determining whether a genuine dispute
exists on a material issue of law or
fact, a dispositive factor shall be
whether the contention, if proven,
would be of no consequence in the pro-
ceeding because it would not entitle
the petitioner to relief.

(E) The specific regulatory or statu-
tory requirement to which the conten-
tion is relevant.

(3) Any petitioner who fails to satisfy
paragraphs (a)(2) (ii) and (iii) of this
section with respect to at least one
contention shall not be permitted to
participate as a party.

(4) Any party may amend its conten-
tions specified in paragraph (a)(2)(ii) of
this section. The Presiding Officer
shall rule on any petition to amend
such contentions based on the bal-
ancing of the factors specified in para-
graph (a)(1) of this section and a show-
ing that a significant safety or envi-
ronmental issue is involved or that the
amended contention raises a material
issue related to the performance eval-
uation anticipated by §§60.112 and
60.113 or §§63.112 and 63.113 of this chap-
ter.

(b) Any party or interested govern-
mental participant may file an answer
to a petition for leave to intervene or a
petition to amend contentions within
twenty days after service of the peti-
tion.
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(c) Subject to paragraph (a)(3) of this
section, the Commission, or the Pre-
siding Officer designated to rule on pe-
titions to intervene and/or requests for
hearing shall permit intervention, in
any hearing on an application for a li-
cense to receive and possess high-level
radioactive waste at a geologic reposi-
tory operations area, by an affected
unit of local government as defined in
section 2(31) of the Nuclear Waste Pol-
icy Act of 1982, as amended, 42 U.S.C.
10101. In all other circumstances, the
Commission or Presiding Officer shall,
in ruling on a petition for leave to in-
tervene, consider the following factors,
among other things:

(1) The nature of the petitioner’s
right under the Atomic Energy Act to
be made a party to the proceeding;

(2) The nature and extent of the peti-
tioner’s property, financial, or other
interest in the proceeding;

(3) The possible effect of any order
that may be entered in the proceeding
on the petitioner’s interest;

(4) The failure of the petitioner to
participate as a potential party in the
pre-license application phase.

(5) In determining whether a genuine
dispute exists on a material issue of
law or fact, whether the contention, if
proven, would be of no consequence in
the proceeding because it would not en-
title petitioner to relief.

(d) An order permitting intervention
and/or directing a hearing may be con-
ditioned on such terms as the Commis-
sion, or the designated Presiding Offi-
cer may direct in the interests of:

(1) Restricting irrelevant, duplica-
tive, or repetitive evidence and argu-
ment,

(2) Having common interests rep-
resented by a spokesman, and

(3) Retaining authority to determine
priorities and control the compass of
the hearing.

(e) In any case in which, after consid-
eration of the factors set forth in para-
graph (c) of this section, the Commis-
sion or the Presiding Officer finds that
the petitioner’s interest is limited to
one or more of the issues involved in
the proceeding, any order allowing
intervention shall limit the peti-
tioner’s participation accordingly.
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(f) A person permitted to intervene
becomes a party to the proceeding, sub-
ject to any limitations imposed pursu-
ant to paragraph (e) of this section.

(g) Unless otherwise expressly pro-
vided in the order allowing interven-
tion, the granting of a petition for
leave to intervene does not change or
enlarge the issues specified in the no-
tice of hearing.

(h) If the Commission or the Pre-
siding Officer determines that any of
the admitted contentions constitute
pure issues of law, those contentions
must be decided on the basis of briefs
or oral argument according to a sched-
ule determined by the Commission or
the Presiding Officer.

[64 FR 14944, Apr. 14, 1991, as amended at 56
FR 7796, Feb. 26, 1991; 63 FR 71740, Dec. 30,
1998; 66 FR 55788, Nov. 2, 2001]

§2.1015 Appeals.

(a) No appeals from any Pre-License
Application Presiding Officer or Pre-
siding Officer order or decision issued
under this subpart are permitted, ex-
cept as prescribed in paragraphs (b),
(c), and (d) of this section.

(b) A notice of appeal from (1) a Pre-
License Application Presiding Officer
order issued pursuant to §2.1010, (2) a
Presiding Officer First or Second Pre-
hearing Conference Order issued pursu-
ant to §2.1021 or §2.1022, (3) a Presiding
Officer order granting or denying a mo-
tion for summary disposition issued in
accordance with §2.1025 of this part, or
(4) a Presiding Officer order granting or
denying a petition to amend one or
more contentions pursuant to
§2.1014(a)(4), must be filed with the
Commission no later than (10) days
after service of the order. A supporting
brief must accompany the notice of ap-
peal. Any other party, interested gov-
ernmental participant, or potential
party may file a brief in opposition to
the appeal no later than ten days after
service of the appeal.

(c) Appeals from a Presiding Officer
initial decision or partial initial deci-
sion must be filed and briefed before
the Commission in accordance with the
following requirements.

(1) Notice of appeal. Within ten (10)
days after service of an initial decision,
any party may take an appeal to the
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Commission by filing a notice of ap-
peal. The notice shall specify:

(i) The party taking the appeal; and

(ii) The decision being appealed.

(2) Filing appellant’s brief. BEach appel-
lant shall file a brief supporting its po-
sition on appeal within thirty (30) days
(40 days if Commission staff is the ap-
pellant) after the filing of notice re-
quired by paragraph (a) of this section.

(3) Filing responsive brief. Any party
who is not an appellant may file a brief
in support of or in opposition to the ap-
peal within thirty (30) days after the
period has expired for the filing and
service of the brief of all appellants.
Commission staff may file a responsive
brief within forty (40) days after the pe-
riod has expired for the filing and serv-
ice of the briefs of all appellants. A re-
sponding party shall file a single re-
sponsive brief regardless of the number
of appellants’ briefs filed.

(4) Brief content. A brief in excess of
ten (10) pages must contain a table of
contents, with page references, and a
table of cases (alphabetically ar-
ranged), statutes, regulations, and
other authorities cited, with references
to the pages of the brief where they are
cited.

(i) An appellant’s brief must clearly
identify the errors of fact or law that
are the subject of the appeal. An inter-
venor-appellant’s brief must be con-
fined to issues which the intervenor-ap-
pellant placed in controversy or sought
to place in controversy in the pro-
ceeding. For each issue appealed, the
precise portion of the record relied
upon in support of the assertion of
error must also be provided.

(ii) BEach responsive brief must con-
tain a reference to the precise portion
of the record which supports each fac-
tual assertion made.

(5) Brief length. A party shall not file
a brief in excess of seventy (70) pages in
length, exclusive of pages containing
the table of contents, table of citations
and any addendum containing statutes,
rules, regulations, etc. A party may re-
quest an increase of this page limit for
good cause. Such a request shall be
made by motion submitted at least
seven (7) days before the date upon
which the brief is due for filing and
shall specify the enlargement re-
quested.
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(6) Certificate of service. All documents
filed under this section must be accom-
panied by a certificate reflecting serv-
ice upon all other parties to the pro-
ceeding.

(T) Failure to comply. A brief which in
form or content is not in substantial
compliance with the provisions of this
section may be stricken, either on mo-
tion of a party or by the Commission
on its own initiative.

(d) When, in the judgment of a Pre-
License Application Presiding Officer
or Presiding Officer, prompt appellate
review of an order not immediately ap-
pealable under paragraph (b) of this
section is necessary to prevent det-
riment to the public interest or un-
usual delay or expense, the Pre-License
Application Presiding Officer or Pre-
siding Officer may refer the ruling
promptly to the Commission, and shall
provide notice of this referral to the
parties, interested governmental par-
ticipants, or potential parties. The par-
ties, interested governmental partici-
pants, or potential parties may also re-
quest that the Pre-License Application
Presiding Officer or Presiding Officer
certify, pursuant to §2.718(i) of this
part, rulings not immediately appeal-
able under paragraph (b) of this sec-
tion.

(e) Unless otherwise ordered, the fil-
ing of an appeal, petition for review,
referral, or request for certification of
a ruling shall not stay the proceeding
or extend the time for the performance
of any act.

[66 FR 7797, Feb. 26, 1991, as amended at 56
FR 29410, June 27, 1991]

§2.1016 Motions.

(a) All motions shall be addressed to
the Commission or, when a proceeding
is pending before a Presiding Officer, to
the Presiding Officer. All motions, un-
less made orally on the record, shall be
filed according to the provisions of
§2.1013(c) of this subpart.

(b) A motion shall state with particu-
larity the grounds and the relief
sought, and shall be accompanied by
any affidavits or other evidence relied
on, and, as appropriate, a proposed
form of order.

(c) Within ten days after service of a
motion a party, potential party, or in-
terested governmental participant may
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file an answer in support of or in oppo-
sition to the motion, accompanied by
affidavits or other evidence. The mov-
ing party shall have no right to reply,
except as permitted by the Presiding
Officer or the Secretary or the Assist-
ant Secretary.

(d) The Presiding Officer may dispose
of motions either by order or by ruling
orally during the course of a pre-
hearing conference or hearing.

(e) Where the motion in question is a
motion to compel discovery under
§2.720(h)(2) of this part or §2.1018(f) of
this subpart, parties, potential parties,
and interested governmental partici-
pants may file answers to the motion
pursuant to paragraph (c) of this sec-
tion. The Presiding Officer in its dis-
cretion, may order that the answer be
given orally during a telephone con-
ference or other prehearing conference,
rather than filed electronically. If re-
sponses are given over the telephone
the Presiding Officer shall issue a writ-
ten order on the motion which summa-
rizes the views presented by the par-
ties, potential parties, and interested
governmental participants unless the
conference has been transcribed. This
does not preclude the Presiding Officer
from issuing a prior oral ruling on the
matter which is effective at the time of
its issuance, provided that the terms of
the ruling are incorporated in the sub-
sequent written order.

[64 FR 14944, Apr. 14, 1991, as amended at 56
FR 7797, Feb. 26, 1991]

§2.1017 Computation of time.

In computing any period of time, the
day of the act, event, or default after
which the designated period of time be-
gins to run is not included. The last
day of the period so computed is in-
cluded unless it is a Saturday, Sunday,
or legal holiday at the place where the
action or event is to occur, in which
event the period runs until the end of
the next day which is neither a Satur-
day, Sunday, nor holiday. Whenever a
party, potential party, or interested
governmental participant, has the
right or is required to do some act
within a prescribed period after the
service of a notice or other document
upon it, one day shall be added to the
prescribed period. If the electronic
docket is unavailable for more than
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four access hours of any day that would
be counted in the computation of time,
that day will not be counted in the
computation of time.

[63 FR 71740, Dec. 30, 1998]
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(a)(1) Parties, potential parties, and
interested governmental participants
in the high-level waste licensing pro-
ceeding may obtain discovery by one or
more of the following methods:

(i) Access to the documentary mate-
rial made available pursuant to §2.1003;

(ii) Entry upon land for inspection,
access to raw data, or other purposes
pursuant to §2.1020;

(iii) Access to, or the production of,
copies of documentary material for
which bibliographic headers only have
been submitted pursuant to §2.1003(a);

(iv) Depositions upon oral examina-
tion pursuant to §2.1019;

(v) Requests for admission pursuant
to §2.742;

(vi) Informal requests for informa-
tion not made electronically available,
such as the names of witnesses and the
subjects they plan to address; and

(vii) Interrogatories and depositions
upon written questions, as provided in
paragraph (a)(2) of this section.

(2) Interrogatories and depositions
upon written questions may be author-
ized by order of the discovery master
appointed under paragraph (g) of this
section, or if no discovery master has
been appointed, by order of the Pre-
siding Officer, in the event that the
parties are unable, after informal good
faith efforts, to resolve a dispute in a
timely fashion concerning the produc-
tion of information.

(b)(1) Parties, potential parties, and
interested governmental participants,
pursuant to the methods set forth in
paragraph (a) of this section, may ob-
tain discovery regarding any matter,
not privileged, which is relevant to the
licensing of the likely candidate site
for a geologic repository, whether it re-
lates to the claim or defense of the per-
son seeking discovery or to the claim
or defense of any other person. Except
for discovery pursuant to §§2.1018(a)(2)
and 2.1019 of this subpart, all other dis-
covery shall begin during the pre-li-
cense application phase. Discovery pur-
suant to §§2.1018(a)(2) and 2.1019 of this

Discovery.

§2.1018

subpart shall begin after the issuance
of the first pre-hearing conference
order under §2.1021 of this subpart, and
shall be limited to the issues defined in
that order or subsequent amendments
to the order. It is not ground for objec-
tion that the information sought will
be inadmissible at the hearing if the in-
formation sought appears reasonably
calculated to lead to the discovery of
admissible evidence.

(2) A party, potential party, or inter-
ested governmental participant may
obtain discovery of documentary mate-
rial otherwise discoverable under para-
graph (b)(1) of this section and pre-
pared in anticipation of, or for the
hearing by, or for another party’s, po-
tential party’s, or interested govern-
mental participant’s representative
(including its attorney, surety,
indemnitor, insurer, or similar agent)
only upon a showing that the party, po-
tential party, or interested govern-
mental participant seeking discovery
has substantial need of the materials
in the preparation of its case and that
it is unable without undue hardship to
obtain the substantial equivalent of
the materials by other means. In order-
ing discovery of these materials when
the required showing has been made,
the Presiding Officer shall protect
against disclosure of the mental im-
pressions, conclusions, opinions, or
legal theories of an attorney or other
representative of a party, potential
party, or interested governmental par-
ticipant concerning the proceeding.

(c) Upon motion by a party, potential
party, interested governmental partici-
pant, or the person from whom dis-
covery is sought, and for good cause
shown, the Presiding Officer may make
any order that justice requires to pro-
tect a party, potential party, inter-
ested governmental participant, or
other person from annoyance, embar-
rassment, oppression, or undue burden,
delay, or expense, including one or
more of the following:

(1) That the discovery not be had;

(2) That the discovery may be had
only on specified terms and conditions,
including a designation of the time or
place;

(3) That the discovery may be had
only by a method of discovery other
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than that selected by the party, poten-
tial party, or interested governmental
participant seeking discovery;

(4) That certain matters not be in-
quired into, or that the scope of dis-
covery be limited to certain matters;

(5) That discovery be conducted with
no one present except persons des-
ignated by the Presiding Officer;

(6) That, subject to the provisions of
§2.790 of this part, a trade secret or
other confidential research, develop-
ment, or commercial information not
be disclosed or be disclosed only in a
designated way;

(7) That studies and evaluations not
be prepared.

If the motion for a protective order is
denied in whole or in part, the Pre-
siding Officer may, on such terms and
conditions as are just, order that any
party, potential party, interested gov-
ernmental participant or other person
provide or permit discovery.

(d) Except as provided in paragraph
(b) of this section, and unless the Pre-
siding Officer upon motion, for the con-
venience of parties, potential parties,
interested governmental participants,
and witnesses and in the interest of
justice, orders otherwise, methods of
discovery may be used in any sequence,
and the fact that a party, potential
party, or interested governmental par-
ticipant is conducting discovery,
whether by deposition or otherwise,
shall not operate to delay any other
party’s, potential party’s, or interested
governmental participant’s discovery.

(e) A party, potential party, or inter-
ested governmental participant who
has made available in electronic form
all material relevant to any discovery
request or who has responded to a re-
quest for discovery with a response
that was complete when made is under
no duty to supplement its response to
include information thereafter ac-
quired, except as follows:

(1) To the extent that written inter-
rogatories are authorized pursuant to
paragraph (a)(2) of this section, a party
or interested governmental participant
is under a duty to seasonably supple-
ment its response to any question di-
rectly addressed to (i) the identity and
location of persons having knowledge
of discoverable matters, and (ii) the
identity of each person expected to be
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called as an expert witness at the hear-
ing, the subject matter on which the
witness is expected to testify, and the
substance of the witness’ testimony.

(2) A party, potential party, or inter-
ested governmental participant is
under a duty seasonably to amend a
prior response if it obtains information
upon the basis of which (i) it knows
that the response was incorrect when
made, or (ii) it knows that the response
though correct when made is no longer
true and the circumstances are such
that a failure to amend the response is
in substance a knowing concealment.

(3) A duty to supplement responses
may be imposed by order of the Pre-
siding Officer or agreement of the par-
ties, potential parties, and interested
governmental participants.

(f)(1) If a deponent of a party, poten-
tial party, or interested governmental
participant upon whom a request for
discovery is served fails to respond or
objects to the request, or any part
thereof, the party, potential party, or
interested governmental participant
submitting the request or taking the
deposition may move the Presiding Of-
ficer, within five days after the date of
the response or after failure to respond
to the request, for an order compelling
a response in accordance with the re-
quest. The motion shall set forth the
nature of the questions or the request,
the response or objection of the party,
potential party, interested govern-
mental participant, or other person
upon whom the request was served, and
arguments in support of the motion.
For purposes of this paragraph, an eva-
sive or incomplete answer or response
shall be treated as a failure to answer
or respond. Failure to answer or re-
spond shall not be excused on the
ground that the discovery sought is ob-
jectionable unless the person, party,
potential party, or interested govern-
mental participant failing to answer or
respond has applied for a protective
order pursuant to paragraph (c) of this
section.

(2) In ruling on a motion made pursu-
ant to this section, the Presiding Offi-
cer may make such a protective order
as it is authorized to make on a motion
made pursuant to paragraph (c) of this
section.
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(3) An independent request for
issuance of a subpoena may be directed
to a nonparty for production of docu-
ments. This section does not apply to
requests for the testimony of the NRC
regulatory staff pursuant to
§2.720(h)(2)(i) of this part.

(g) The Presiding Officer pursuant to
§2.722 of this part may appoint a dis-
covery master to resolve disputes be-
tween parties concerning informal re-
quests for information as provided in
paragraphs (a)(1) and (a)(2) of this sec-
tion.

[64 FR 14944, Apr. 14, 1989, as amended at 56
FR 7797, Feb. 26, 1991; 63 FR 71740, Dec. 30,
1998]

§2.1019 Depositions.

(a) Any party or interested govern-
mental participant desiring to take the
testimony of any person by deposition
on oral examination shall, without
leave of the Commission or the Pre-
siding Officer, give reasonable notice in
writing to every other party and inter-
ested governmental participant, to the
person to be examined, and to the Pre-
siding Officer of the proposed time and
place of taking the deposition; the
name and address of each person to be
examined, if known, or if the name is
not known, a general description suffi-
cient to identify him or her or the class
or group to which he or she belongs,
the matters upon which each person
will be examined and the name or de-
scriptive title and address of the officer
before whom the deposition is to be
taken.

(b) Within the United States, a depo-
sition may be taken before any officer
authorized to administer oaths by the
laws of the United States or of the
place where the examination is held.
Outside of the United States, a deposi-
tion may be taken before a secretary of
an embassy or legation, a consul gen-
eral, vice consul or consular agent of
the United States, or a person author-
ized to administer oaths designated by
the Commission. Depositions may be
conducted by telephone or by video
teleconference at the option of the
party or interested governmental par-
ticipant taking the deposition.

(c) The deponent shall be sworn or
shall affirm before any questions are
put to him or her. Examination and
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cross-examination shall proceed as at a
hearing. Each question propounded
shall be recorded and the answer taken
down in the words of the witness. Ob-
jections on questions of evidence shall
be noted in short form without the ar-
guments. The officer shall not decide
on the competency, materiality, or rel-
evancy of evidence but shall record the
evidence subject to objection. Objec-
tions on questions of evidence not
made before the officer shall not be
deemed waived unless the ground of the
objection is one which might have been
obviated or removed if presented at
that time.

(d) When the testimony is fully tran-
scribed, the deposition shall be sub-
mitted to the deponent for examina-
tion and signature unless the deponent
is i1l or cannot be found or refuses to
sign. The officer shall certify the depo-
sition or, if the deposition is not signed
by the deponent, shall certify the rea-
sons for the failure to sign, and shall
promptly transmit an electronic copy
of the deposition to the Secretary of
the Commission for entry into the elec-
tronic docket.

(e) Where the deposition is to be
taken on written questions as author-
ized under §2.1018(a)(2), the party or in-
terested governmental participant tak-
ing the deposition shall electronically
serve a copy of the questions, showing
each question separately and consecu-
tively numbered, on every other party
and interested governmental partici-
pant with a notice stating the name
and address of the person who is to an-
swer them, and the name, description,
title, and address of the officer before
whom they are to be asked. Within ten
days after service, any other party or
interested governmental participant
may serve cross-questions. The ques-
tions, cross-questions, and answers
shall be recorded and signed, and the
deposition certified, returned, and
transmitted in electronic form to the
Secretary of the Commission for entry
into the electronic docket as in the
case of a deposition on oral examina-
tion.

(f) A deposition will not become a
part of the evidentiary record in the
hearing unless received in evidence. If
only part of a deposition is offered in
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evidence by a party or interested gov-
ernmental participant, any other party
or interested governmental participant
may introduce any other parts. A party
or interested governmental participant
shall not be deemed to make a person
its own witness for any purpose by tak-
ing his or her deposition.

(g) A deponent whose deposition is
taken and the officer taking a deposi-
tion shall be entitled to the same fees
as are paid for like services in the dis-
trict courts of the United States, to be
paid by the party or interested govern-
mental participant at whose instance
the deposition is taken.

(h) The deponent may be accom-
panied, represented, and advised by
legal counsel.

(i)(1) After receiving written notice
of the deposition under paragraph (a)
or paragraph (e) of this section, and ten
days before the scheduled date of the
deposition, the deponent shall submit
an electronic index of all documents in
his or her possession, relevant to the
subject matter of the deposition, in-
cluding the categories of documents set
forth in paragraph (i)(2) of this section,
to all parties and interested govern-
mental participants. The index shall
identify those records which have al-
ready been made available electroni-
cally. All documents that are not iden-
tical to documents already made avail-
able electronically, whether by reason
of subsequent modification or by the
addition of notations, shall be treated
as separate documents.

(2) The following material is excluded
from the initial requirements of §2.1003
to be made available electronically,
but is subject to derivative discovery
under paragraph (i)(1) of this section—

(i) Personal records;

(ii) Travel vouchers;

(iii) Speeches;

(iv) Preliminary drafts;

(v) Marginalia.

(3) Subject to paragraph (i)(6) of this
section, any party or interested gov-
ernmental participant may request
from the deponent a paper copy of any
or all of the documents on the index
that have not already been provided
electronically.

(4) Subject to paragraph (i)(6) of this
section, the deponent shall bring a
paper copy of all documents on the
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index that the deposing party or inter-
ested governmental participant re-
quests that have not already been pro-
vided electronically to an oral deposi-
tion conducted pursuant to paragraph
(a) of this section, or in the case of a
deposition taken on written questions
pursuant to paragraph (e) of this sec-
tion, shall submit such documents with
the certified deposition.

(5) Subject to paragraph (i)(6) of this
section, a party or interested govern-
mental participant may request that
any or all documents on the index that
have not already been provided elec-
tronically, and on which it intends to
rely at hearing, be made electronically
available by the deponent.

(6) The deposing party or interested
governmental participant shall assume
the responsibility for the obligations
set forth in paragraphs (@(i)(1), ({1)(3),
(i)(4), and (i)(5) of this section when de-
posing someone other than a party or
interested governmental participant.

(j) In a proceeding in which the NRC
is a party, the NRC staff will make
available one or more witnesses des-
ignated by the Executive Director for
Operations, for oral examination at the
hearing or on deposition regarding any
matter, not privileged, which is rel-
evant to the issues in the proceeding.
The attendance and testimony of the
Commissioners and named NRC per-
sonnel at a hearing or on deposition
may not be required by the Presiding
Officer, by subpoena or otherwise: Pro-
vided, That the Presiding Officer may,
upon a showing of exceptional cir-
cumstances, such as a case in which a
particular named NRC employee has
direct personal knowledge of a mate-
rial fact not known to the witnesses
made available by the Executive Direc-
tor for Operations and the testimony
sought is not reasonably obtainable
from another source by any party, re-
quire the attendance and testimony of
named NRC personnel.

[64 FR 14944, Apr. 14, 1991, as amended at 56
FR 7797, Feb. 26, 1991; 63 FR 71740, Dec. 30,
1998]

§2.1020 Entry upon land for inspec-
tion.
(a) Any party, potential party, or in-
terested governmental participant may
serve on any other party, potential
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party, or interested governmental par-
ticipant a request to permit entry upon
designated land or other property in
the possession or control of the party,
potential party, or interested govern-
mental participant upon whom the re-
quest is served for the purpose of ac-
cess to raw data, inspection and meas-
uring, surveying, photographing, test-
ing, or sampling the property or any
designated object or operation thereon,
within the scope of §2.1018 of this sub-
part.

(b) The request may be served on any
party, potential party, or interested
governmental participant without
leave of the Commission or the Pre-
siding Officer.

(c) The request shall describe with
reasonable particularity the land or
other property to be inspected either
by individual item or by category. The
request shall specify a reasonable time,
place, and manner of making the in-
spection and performing the related
acts.

(d) The party, potential party, or in-
terested governmental participant
upon whom the request is served shall
serve on the party, potential party, or
interested governmental participant
submitting the request a written re-
sponse within ten days after the serv-
ice of the request. The response shall
state, with respect to each item or cat-
egory, that inspection and related ac-
tivities will be permitted as requested,
unless the request is objected to, in
which case the reasons for objection
shall be stated. If objection is made to
part of an item or category, the part
shall be specified.

[64 FR 14944, Apr. 14, 1991, as amended at 56
FR 7797, Feb. 26, 1991]

§2.1021 First prehearing conference.

(a) In any proceeding involving an
application for a license to receive and
possess high-level radioactive waste at
a geologic repository operations area
pursuant to part 60 or 63 of this chap-
ter, the Commission or the Presiding
Officer will direct the parties, inter-
ested governmental participants, and
any petitioners for intervention, or
their counsel, to appear at a specified
time and place, within seventy days
after the notice of hearing is published,
or such other time as the Commission
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or the Presiding Officer may deem ap-
propriate, for a conference to:

(1) Permit identification of the key
issues in the proceeding;

(2) Take any steps necessary for fur-
ther identification of the issues;

(3) Consider all intervention petitions
to allow the Presiding Officer to make
such preliminary or final determina-
tion as to the parties and interested
governmental participants, as may be
appropriate;

(4) Establish a schedule for further
actions in the proceeding; and

(5) Establish a discovery schedule for
the proceeding taking into account the
objective of meeting the three year
time schedule specified in section
114(d) of the Nuclear Waste Policy Act
of 1982, as amended, 42 U.S.C. 10134(d).

(b) The Presiding Officer may order
any further formal and informal con-
ferences among the parties and inter-
ested governmental participants in-
cluding teleconferences, to the extent
that it considers that such a con-
ference would expedite the proceeding.

(c) A prehearing conference held pur-
suant to this section shall be steno-
graphically reported.

(d) The Presiding Officer shall enter
an order which recites the action taken
at the conference, the schedule for fur-
ther actions in the proceeding, and any
agreements by the parties, and which
identifies the key issues in the pro-
ceeding, makes a preliminary or final
determination as to the parties and in-
terested governmental participants in
the proceeding, and provides for the
submission of status reports on dis-
covery.

[64 FR 14944, Apr. 14, 1991, as amended at 56
FR 7797, Feb. 26, 1991; 66 FR 55788, Nov. 2,
2001]

§2.1022 Second
ference.

prehearing con-

(a) The Commission or the Presiding
Officer in a proceeding on an applica-
tion for a license to receive and possess
high-level radioactive waste at a geo-
logic repository operations area shall
direct the parties, interested govern-
mental participants, or their counsel
to appear at a specified time and place
not later than thirty days after the
Safety Evaluation Report is issued by
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the NRC staff for a conference to con-
sider:

(1) Any amended contentions sub-
mitted under §2.1014(a)(4) of this sub-
part;

(2) Simplification, clarification, and
specification of the issues;

(3) The obtaining of stipulations and
admissions of fact and of the contents
and authenticity of documents to avoid
unnecessary proof;

(4) Identification of witnesses and the
limitation of the number of expert wit-
nesses, and other steps to expedite the
presentation of evidence;

(5) The setting of a hearing schedule;

(6) Establishing a discovery schedule
for the proceeding taking into account
the objective of meeting the three year
time schedule specified in section
114(d) of the Nuclear Waste Policy Act
of 1982, as amended, 42 U.S.C. 10134(d);
and

(7) Such other matters as may aid in
the orderly disposition of the pro-
ceeding.

(b) A prehearing conference held pur-
suant to this section shall be steno-
graphically reported.

(c) The Presiding Officer shall enter
an order which recites the action taken
at the conference and the agreements
by the parties, limits the issues or de-
fines the matters in controversy to be
determined in the proceeding, sets a
discovery schedule, and sets the hear-
ing schedule.

[64 FR 14944, Apr. 14, 1991, as amended at 56
FR 7797, Feb. 26, 1991]

§2.1023 Immediate effectiveness.

(a) Pending review and final decision
by the Commission, an initial decision
resolving all issues before the Pre-
siding Officer in favor of issuance or
amendment of a construction author-
ization pursuant to §60.31 or 63.31 of
this chapter or a license to receive and
possess high-level radioactive waste at
a geologic repository operations area
pursuant to §60.41 or 63.41 of this chap-
ter, will be immediately effective upon
issuance except—

(1) As provided in any order issued in
accordance with §2.788 of this part that
stays the effectiveness of an initial de-
cision; or

(2) As otherwise provided by the
Commission in special circumstances.

10 CFR Ch. | (1-1-03 Edition)

(b) The Director of Nuclear Material
Safety and  Safeguards, notwith-
standing the filing or pendency of an
appeal or a petition for review pursu-
ant to §2.1015 of this subpart, promptly
shall issue a construction authoriza-
tion or a license to receive and possess
high-level radioactive waste at a geo-
logic respository operations area, or
amendments thereto, following an ini-
tial decision resolving all issues before
the Presiding Officer in favor of the li-
censing action, upon making the appro-
priate licensing findings, except—

(1) As provided in paragraph (c) of
this section; or

(2) As provided in any order issued in
accordance with §2.788 of this part that
stays the effectiveness of an initial de-
cision; or

(3) As otherwise provided by the
Commission in special circumstances.

(c)(1) Before the Director of Nuclear
Material Safety and Safeguards may
issue a construction authorization or a
license to receive and possess waste at
a geologic repository operations area
in accordance with paragraph (b) of
this section, the Commission, in the
exercise of its supervisory authority
over agency proceedings, shall under-
take and complete a supervisory exam-
ination of those issues contested in the
proceeding before the Presiding Officer
to consider whether there is any sig-
nificant basis for doubting that the fa-
cility will be constructed or operated
with adequate protection of the public
health and safety, and whether the
Commission should take action to sus-
pend or to otherwise condition the ef-
fectiveness of a Presiding Officer deci-
sion that resolves contested issues in a
proceeding in favor of issuing a con-
struction authorization or a license to
receive and possess high-level radio-
active waste at a geologic repository
operations area. This supervisory ex-
amination is not part of the adjudica-
tory proceeding. The Commission shall
notify the Director in writing when its
supervisory examination conducted in
accordance with this paragraph has
been completed.

(2) Before the Director of Nuclear
Material Safety and Safeguards issues
a construction authorization or a li-
cense to receive and possess high-level
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radioactive waste at a geologic reposi-
tory operations area, the Commission
shall review those issues that have not
been contested in the proceeding before
the Presiding Officer but about which
the Director must make appropriate
findings prior to the issuance of such a
license. The Director shall issue a con-
struction authorization or a license to
receive and possess high-level radio-
active waste at a geologic repository
operations area only after written noti-
fication from the Commission of its
completion of its review under this
paragraph and of its determination
that it is appropriate for the Director
to issue such a construction authoriza-
tion or license. This Commission re-
view of uncontested issues is not part
of the adjudicatory proceeding.

(3) No suspension of the effectiveness
of a Presiding Officer’s initial decision
or postponement of the Director’s
issuance of a construction authoriza-
tion or license that results from a
Commission supervisory examination
of contested issues under paragraph
(c)(1) of this section or a review of
uncontested issues under paragraph
(c)(2) of this section will be entered ex-
cept in writing with a statement of the
reasons. Such suspension or postpone-
ment will be limited to such period as
is necessary for the Commission to re-
solve the matters at issue. If the super-
visory examination results in a suspen-
sion of the effectiveness of the Pre-
siding Officer’s initial decision under
paragraph (c)(1) of this section, the
Commission will take review of the de-
cision sua sponte and further pro-
ceedings relative to the contested mat-
ters at issue will be in accordance with
procedures for participation by the
DOE, the NRC staff, or other parties
and interested governmental partici-
pants to the Presiding Officer pro-
ceeding established by the Commission
in its written statement of reasons. If a
postponement results from a review
under paragraph (c)(2) of this section,
comments on the uncontested matters
at issue may be filed by the DOE with-
in ten days of service of the Commis-
sion’s written statement.

[64 FR 14944, Apr. 14, 1991, as amended at 56
FR 7797, Feb. 26, 1991; 66 FR 55789, Nov. 2,
2001]

§2.1025

§2.1025 Authority of the Presiding Of-
ficer to dispose of certain issues on
the pleadings.

(a) Any party may move, with or
without supporting affidavits, for a de-
cision by the Presiding Officer in that
party’s favor as to all or any part of
the matters involved in the proceeding.
The moving party shall annex to the
motion a separate, short, and concise
statement of the material facts as to
which the moving party contends that
there is no genuine issue to be heard.
Motions may be filed at any time. Any
other party may file an answer sup-
porting or opposing the motion, with
or without affidavits, within twenty
(20) days after service of the motion.
The party shall annex to any answer
opposing the motion a separate, short,
and concise, statement of the material
facts as to which it is contended there
exists a genuine issue to be heard. All
material facts set forth in the state-
ment to be filed by the moving party
will be deemed to be admitted unless
controverted by the statement required
to be filed by the opposing party. The
opposing party may, within ten (10)
days after service, respond in writing
to new facts and arguments presented
in any statement filed in support of the
motion. No further supporting state-
ments or responses thereto may be en-
tertained. The Presiding Officer may
dismiss summarily or hold in abeyance
motions filed shortly before the hear-
ing commences or during the hearing if
the other parties or the Presiding Offi-
cer would be required to divert sub-
stantial resources from the hearing in
order to respond adequately to the mo-
tion.

(b) Affidavits must set forth those
facts that would be admissible in evi-
dence and show affirmatively that the
affiant is competent to testify to the
matters stated therein. The Presiding
Officer may permit affidavits to be sup-
plemented or opposed by further affida-
vits. When a motion for summary dis-
position is made and supported as pro-
vided in this section, a party opposing
the motion may not rest upon the mere
allegations or denials of its answer; its
answer by affidavits or as otherwise
provided in this section must set forth
specific facts showing that there is a
genuine issue of fact. If no such answer
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is filed, the decision sought, if appro-
priate, must be rendered.

(c) The Presiding Officer shall render
the decision sought if the filings in the
proceeding show that there is no gen-
uine issue as to any material fact and
that the moving party is entitled to a
decision as a matter of law. However,
in any proceeding involving a construc-
tion authorization for a geologic repos-
itory operations area, the procedure
described in this section may be used
only for the determination of specific
subordinate issues and may not be used
to determine the ultimate issue as to
whether the authorization must be
issued.

[56 FR 7798, Feb. 26, 1991]

§2.1026 Schedule.

(a) Subject to paragraphs (b) and (c)
of this section, the Presiding Officer
shall adhere to the schedule set forth
in appendix D of this part.

(b)(1) Pursuant to §2.711, the Pre-
siding Officer may approve extensions
of no more than 15 days beyond any re-
quired time set forth in this subpart
for a filing by a party to the pro-
ceeding. Except in the case of excep-
tional and unforseen circumstances, re-
quests for extensions of more than 15
days must be filed no later than 5 days
in advance of the required time set
forth in this subpart for a filing by a
party to the proceeding.

(2) Extensions beyond 15 days must
be referred to the Commission. If the
Commission does not disapprove the
extension within 10 days of receiving
the request, the extension will be effec-
tive. If the Commission disapproves the
extension, the date which was the sub-
ject of the extension request will be set
for 5 days after the Commission’s dis-
approval action.

(c)(1) The Presiding Officer may
delay the issuance of an order up to
thirty days beyond the time set forth
for the issuance in appendix D.

(2) If the Presiding Officer antici-
pates that the issuance of an order will
not occur until after the thirty day ex-
tension specified in paragraph (c)(1) of
this section, the Presiding Officer shall
notify the Commission at least ten
days in advance of the scheduled date
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for the milestone and provide a jus-
tification for the delay.

[66 FR 7798, Feb. 26, 1991]

§2.1027 Sua Sponte.

In any initial decision in a pro-
ceeding on an application to receive
and possess waste at a geologic reposi-
tory operations area, the Presiding Of-
ficer, other than the Commission, shall
make findings of fact and conclusions
of law on, and otherwise give consider-
ation to, only those matters put into
controversy by the parties and deter-
mined to be litigable issues in the pro-
ceeding.

[56 FR 7798, Feb. 26, 1991]

Subpart K—Hybrid Hearing Proce-
dures for Expansion of Spent
Nuclear Fuel Storage Capac-
ity at Civilian Nuclear Power
Reactors

SOURCE: 50 FR 41670, Oct. 15, 1985, unless
otherwise noted.

§2.1101 Purpose.

The regulations in this subpart es-
tablish hybrid hearing procedures, as
authorized by section 134 of the Nu-
clear Waste Policy Act of 1982 (96 Stat.
2230), to be used at the request of any
party in certain contested proceedings
on applications for a license or license
amendment to expand the spent nu-
clear fuel storage capacity at the site
of a civilian nuclear power plant. These
procedures are intended to encourage
and expedite onsite expansion of spent
nuclear fuel storage capacity.

§2.1103 Scope.

The procedures in this subpart apply
to contested proceedings on applica-
tions filed after January 7, 1983, for a
license or license amendment under
part 50 of this chapter, to expand the
spent fuel storage capacity at the site
of a civilian nuclear power plant,
through the use of high density fuel
storage racks, fuel rod compaction, the
transshipment of spent nuclear fuel to
another civilian nuclear power reactor
within the same utility system, the
construction of additional spent nu-
clear fuel pool capacity or dry storage
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capacity, or by other means. This sub-
part also applies to proceedings on ap-
plications for a license under part 72 of
this chapter to store spent nuclear fuel
in an independent spent fuel storage in-
stallation located at the site of a civil-
ian nuclear power reactor. This subpart
shall not apply to the first application
for a license or license amendment to
expand the spent fuel storage capacity
at a particular site through the use of
a new technology not previously ap-
proved by the Commission for use at
any other nuclear power plant. This
subpart shall not apply to proceedings
on applications for transfer of a license
issued under part 72 of this chapter.
Subpart M of this part applies to li-
cense transfer proceedings.

[60 FR 41670, Oct. 15, 1985, as amended at 63
FR 66730, Dec. 3, 1998]

§2.1105 Definitions.

As used in this part:

(a) Civilian nuclear power reactor
means a civilian nuclear power plant
required to be licensed as a utilization
facility under section 103 or 104(b) of
the Atomic Energy Act of 1954.

(b) Spent nuclear fuel means fuel that
has been withdrawn from a nuclear re-
actor following irradiation, the con-
stituent elements of which have not
been separated by reprocessing.

§2.1107 Notice of proposed action.

In connection with each application
filed after January 7, 1983, for a license
or an amendment to a license to ex-
pand the spent nuclear fuel storage ca-
pacity at the site of a civilian nuclear
power plant, for which the Commission
has not found that a hearing is re-
quired in the public interest, for which
an adjudicatory hearing has not yet
been convened, and for which a notice
of proposed action has not yet been
published as of the effective date of
this subpart, the Commission will,
prior to acting thereon, cause to be
published in the FEDERAL REGISTER a
notice of proposed action in accordance
with §2.105. The notice of proposed ac-
tion will identify the availability of
the hybrid hearing procedures in this
subpart, specify that any party may in-
voke these procedures by filing a time-
ly request for oral argument under
§2.1109, and provide that if a request

§2.1113

for oral argument is granted, any hear-
ing held on the application shall be
conducted in accordance with the pro-
cedures in this subpart.

§2.1109 Requests for oral argument.

(a)(1) Within ten (10) days after an
order granting a request for hearing or
petition for leave to intervene, any
party may invoke the hybrid hearing
procedures in this subpart by request-
ing an oral argument. Requests for oral
argument shall be in writing and shall
be filed with the presiding officer. The
presiding officer shall grant a timely
request for oral argument.

(2) The presiding officer may grant
an untimely request for oral argument
only upon a showing of good cause by
the requesting party for failure to file
on time and after providing the other
parties an opportunity to respond to
the untimely request.

(b) The presiding officer shall issue a
written order ruling on any requests
for oral argument. If the presiding offi-
cer grants a request for oral argument,
the order shall include a schedule for
discovery and subsequent oral argu-
ment with respect to the admitted con-
tentions.

(c) If no party to the proceeding re-
quests oral argument, or if all un-
timely requests for oral argument are
denied, the presiding officer shall con-
duct the proceeding in accordance with
subpart G of 10 CFR part 2.

§2.1111 Discovery.

Discovery shall begin and end at such
times as the presiding officer shall
order. It is expected that all discovery
shall be completed within 90 days. The
presiding officer may extend the time
for discovery upon good cause shown
based on exceptional circumstances
and after providing the other parties
an opportunity to respond to the re-
quest.

§2.1113 Oral argument.

(a) Fifteen (15) days prior to the date
set for oral argument, each party, in-
cluding the NRC staff, shall submit to
the presiding officer a detailed written
summary of all the facts, data, and ar-
guments which are known to the party
at such time and on which the party
proposes to rely at the oral argument
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either to support or to refute the exist-
ence of a genuine and substantial dis-
pute of fact. Each party shall also sub-
mit all supporting facts and data in the
form of sworn written testimony or
other sworn written submission. Each
party’s written summary and sup-
porting information shall be simulta-
neously served on all other parties to
the proceeding.

(b) Only facts and data in the form of
sworn written testimony or other
sworn written submission may be re-
lied on by the parties during oral argu-
ment, and the presiding officer shall
consider those facts and data only if
they are submitted in that form.

§2.1115 Designation of issues for adju-
dicatory hearing.

(a) After due consideration of the
oral presentation and the written facts
and data submitted by the parties and
relied on at the oral argument, the pre-
siding officer shall promptly by written
order:

(1) Designate any disputed issues of
fact, together with any remaining
issues of law, for resolution in an adju-
dicatory hearing; and

(2) Dispose of any issues of law or

fact not designated for resolution in an
adjudicatory hearing.
With regard to each issue designated
for resolution in an adjudicatory hear-
ing, the presiding officer shall identify
the specific facts that are in genuine
and substantial dispute, the reason
why the decision of the Commission is
likely to depend on the resolution of
that dispute, and the reason why an ad-
judicatory hearing is likely to resolve
the dispute. With regard to issues not
designated for resolution in an adju-
dicatory hearing, the presiding officer
shall include a brief statement of the
reasons for the disposition. If the pre-
siding officer finds that there are no
disputed issues of fact or law requiring
resolution in an adjudicatory hearing,
the presiding officer shall also dismiss
the proceeding.

(b) No issue of law or fact shall be
designated for resolution in an adju-
dicatory hearing unless the presiding
officer determines that:

(1) There is a genuine and substantial
dispute of fact which can only be re-
solved with sufficient accuracy by the
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introduction of evidence in an adju-
dicatory hearing; and

(2) The decision of the Commission is
likely to depend in whole or in part on
the resolution of that dispute.

(¢) In making a determination under
paragraph (b) of this section, the pre-
siding officer shall not consider:

(1) Any issue relating to the design,
construction, or operation of any civil-
ian nuclear power reactor already li-
censed to operate at the site, or any ci-
vilian nuclear power reactor for which
a construction permit has been granted
at the site, unless the presiding officer
determines that any such issue sub-
stantially affects the design, construc-
tion, or operation of the facility or ac-
tivity for which a license application,
authorization, or amendment to ex-
pand the spent nuclear fuel storage ca-
pacity is being considered; or

(2) Any siting or design issue fully
considered and decided by the Commis-
sion in connection with the issuance of
a construction permit or operating li-
cense for a civilian nuclear power reac-
tor at that site, unless (i) such issue re-
sults from any revision of siting or de-
sign criteria by the Commission fol-
lowing such decision; and (ii) the pre-
siding officer determines that such
issue substantially affects the design,
construction, or operation of the facil-
ity or activity for which a license ap-
plication, authorization, or amendment
to expand the spent nuclear fuel stor-
age capacity is being considered.

(d) The provisions of paragraph (c) of
this section shall apply only with re-
spect to licenses, authorizations, or
amendments to licenses or authoriza-
tions applied for under the Atomic En-
ergy Act of 1954, as amended, before
December 31, 2005.

(e) Unless the presiding officer dis-
poses of all issues and dismisses the
proceeding, appeals from the presiding
officer’s order disposing of issues and
designating one or more issues for reso-
lution in an adjudicatory hearing are
interlocutory and must await the end
of the proceeding.

[60 FR 41671, Oct. 15, 1985; 50 FR 45398, Oct. 31,
1985]
§2.1117 Applicability of other sections.

In proceedings subject to this sub-
part, the provisions of subparts A and

114



Nuclear Regulatory Commission

G of 10 CFR part 2 are also applicable,
except where inconsistent with the pro-
visions of this subpart.

Subpart L—Informal Hearing Pro-
cedures for Adjudications in
Materials and Operator Li-
censing Proceedings

SOURCE: 54 FR 8276, Feb. 28, 1989, unless
otherwise noted.

§2.1201 Scope of subpart.

(a) The general rules of this subpart
govern procedure in any adjudication
initiated by a request for a hearing in
a proceeding for—

(1) The grant, renewal or licensee-ini-
tiated amendment of a materials Ili-
cense subject to parts 30, 32 through 35,
39, 40, or 70 of this chapter, with the ex-
ception of a license amendment related
to an application to transfer a license;
or

(2) The grant, renewal, or licensee-
initiated amendment of an operator or
senior operator license subject to part
55 of this chapter.

(3) The amendment of a part 50 1li-
cense following permanent removal of
fuel from the part 50 facility to an au-
thorized facility for licensees that have
previously made declarations related
to permanent cessation of operations
and permanent removal of fuel from
the reactor in accordance with
§50.82(a)(1). Subpart L. hearings for the
license termination plan amendment,
if conducted, must be completed before
license termination.

(b) Any adjudication regarding, (1) a
materials license subject to parts 30, 32
through 35, 39, 40, or 70, or an operator
or senior operator license subject to
part 55 that is initiated by a notice of
hearing issued under §2.104, or (2) a no-
tice of proposed action under §2.105, or
a request for hearing under subpart B
of 10 CFR part 2 on an order or a civil
penalty, is to be conducted in accord-
ance with the procedures set forth in
subpart G of 10 CFR part 2.

[67 FR 4153, Feb. 4, 1992, as amended at 61 FR
39297, July 29, 1996; 63 FR 66730, Dec. 3, 1998]
§2.1203 Docket; filing; service.

(a) The Secretary shall maintain a
docket for each adjudication subject to

§2.1203

this subpart, commencing with the fil-
ing of a request for a hearing. All pa-
pers, including any request for a hear-
ing, petition for leave to intervene,
correspondence, exhibits, decisions,
and orders, submitted or issued in the
proceeding; the hearing file compiled
in accordance with §2.1231; and the
transcripts of any oral presentations or
oral questioning made in accordance
with §2.1235 or in connection with any
appeal under this subpart must be filed
with the Office of the Secretary and
must be included in the docket. The
public availability of official records
relating to the proceeding is governed
by §2.790.

(b) Documents are filed with the Of-
fice of the Secretary in adjudications
subject to this subpart either—

(1)(i) By delivery to the Rulemakings
and Adjudications Staff of the Office of
the Secretary at One White Flint
North, 115655 Rockville Pike, Rockville,
MD 20852; or

(ii) By mail, telegram or facsimile
addressed to the Secretary, U.S. Nu-
clear Regulatory Commission, Wash-
ington, DC 20555-0001, Attention:
Rulemakings and Adjudications Staff.

(2) Filing by mail, telegram or fac-
simile is complete as of the time of de-
posit in the mail, with the telegraph
company, or upon facsimile trans-
mission. Filing by other means is com-
plete as of the time of delivery to the
Rulemakings and Adjudications Staff
of the Office of the Secretary.

(c) Each document submitted for fil-
ing in an adjudication subject to this
part, other than an exhibit, must be
legibly typed, must bear the docket
number and the title of the proceeding,
and, if it is the first document filed by
that participant, must designate the
name and address of a person upon
whom service can be made. The docu-
ment also must be signed in accordance
with §2.708(c). A document, other than
correspondence, must be filed in an
original and two conforming copies.
Documents filed by telegram are gov-
erned by §2.708(f). A document that
fails to conform to these requirements
may be refused acceptance for filing
and may be returned with an indica-
tion of the reason for nonacceptance.
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Any document tendered but not accept-
ed for filing may not be entered in the
docket.

(d) Computation of time and exten-
sion and reduction of time limits is
done in accordance with §§2.710-2.711.

(e) A request for a hearing or a peti-
tion for leave to intervene must be
served in accordance with §2.712 and
§2.1205 (f) and (k). All other documents
issued by the presiding officer or the
Commission or offered for filing are
served in accordance with §2.712.

[64 FR 8276, Feb. 28, 1989, as amended at 61
FR 39297, July 29, 1996; 62 FR 27495, May 20,
1997; 64 FR 29214, June 1, 1999]

§2.1205 Request for a hearing; petition
for leave to intervene.

(a) Any person whose interest may be
affected by a proceeding for the grant,
renewal, or licensee-initiated amend-
ment of a license subject to this sub-
part may file a request for a hearing.

(b) An applicant for a license, a li-
cense amendment, or a license renewal
who is issued a notice of proposed de-
nial or a notice of denial and who de-
sires a hearing shall file the request for
the hearing within the time specified
in §2.103 in all cases. An applicant may
include in the request for hearing a re-
quest that the presiding officer rec-
ommend to the Commission that proce-
dures other than those authorized
under this subpart be used in the pro-
ceeding, provided that the applicant
identifies the special factual cir-
cumstances or issues which support the
use of other procedures.

(¢) For amendments of part 50 1li-
censes under §2.1201(a)(3), a notice of
receipt of the application, with ref-
erence to the opportunity for a hearing
under the procedures set forth in this
subpart, must be published in the FED-
ERAL REGISTER at least 30 days prior to
issuance of the requested amendment
by the Commission.

(d) A person, other than an applicant,
shall file a request for a hearing with-
in—

(1) Thirty days of the agency’s publi-
cation in the FEDERAL REGISTER of a
notice referring or relating to an appli-
cation or the licensing action re-
quested by an application, which must
include a reference to the opportunity
for a hearing under the procedures set
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forth in this subpart. With respect to
an amendment described in
§2.1201(a)(3), other than the one to ter-
minate the license, the Commission,
prior to issuance of the requested
amendment, will follow the procedures
in §50.91 and §50.92(c) to the extent nec-
essary to make a determination on
whether the amendment involves a sig-
nificant hazards consideration. If the
Commission finds there are significant
hazards considerations involved in the
requested amendment, the amendment
will not be issued until any hearings
under this paragraph are completed.

(2) If a FEDERAL REGISTER notice is
not published in accordance with para-
graph (d)(1), the earliest of—

(i) Thirty days after the requester re-
ceives actual notice of a pending appli-
cation, or

(ii) Thirty days after the requester
receives actual notice of an agency ac-
tion granting an application in whole
or in part, or

(iii) One hundred and eighty days
after agency action granting an appli-
cation in whole or in part.

(e) The request for a hearing filed by
a person other than an applicant must
describe in detail—

(1) The interest of the requestor in
the proceeding;

(2) How the interests may be affected
by the results of the proceeding, in-
cluding the reasons why the requestor
should be permitted a hearing, with
particular reference to the factors set
out in paragraph (h) of this section;

(3) The requestor’s areas of concern
about the licensing activity that is the
subject matter of the proceeding; and

(4) The circumstances establishing
that the request for a hearing is timely
in accordance with paragraph (d) of
this section.

(f) BEach request for a hearing must
be served, by delivering it personally or
by mail to—

(1) The applicant (unless the re-
questor is the applicant); and

(2) The NRC Staff, by delivery to the
General Counsel, One White Flint
North, 115655 Rockville Pike, Rockville,
MD 20852, or by mail addressed to the
General Counsel, U.S. Nuclear Regu-
latory Commission, Washington, DC
20555.

116



Nuclear Regulatory Commission

(g) Within ten (10) days of service of
a request for a hearing filed under
paragraph (d) of this section, the appli-
cant may file an answer. The NRC
staff, if it chooses or if it is ordered to
participate as a party under §2.1213,
may file an answer to a request for a
hearing within ten (10) days of the des-
ignation of the presiding officer.

(h) In ruling on a request for a hear-
ing filed under paragraph (d) of this
section, the presiding officer shall de-
termine that the specified areas of con-
cern are germane to the subject matter
of the proceeding and that the petition
is timely. The presiding officer also
shall determine that the requestor
meets the judicial standards for stand-
ing and shall consider, among other
factors—

(1) The nature of the requestor’s
right under the Act to be made a party
to the proceeding;

(2) The nature and extent of the re-
questor’s property, financial, or other
interest in the proceeding; and

(3) The possible effect of any order
that may be entered in the proceeding
upon the requestor’s interest.

(i) If a hearing request filed under
paragraph (b) of this section is granted,
the applicant and the NRC staff shall
be parties to the proceeding. If a hear-
ing request filed under paragraph (c) or
(d) of this section is granted, the re-
questor shall be a party to the pro-
ceeding along with the applicant and
the NRC staff, if the NRC staff chooses
or is ordered to participate as a party
in accordance with §2.1213.

(j) If a request for hearing is granted
and a notice of the kind described in
paragraph (d)(1) previously has not
been published in the FEDERAL REG-
ISTER, a notice of hearing must be pub-
lished in the FEDERAL REGISTER stat-
ing—

(1) The time, place, and nature of the
hearing;

(2) The authority under which the
hearing is to be held;

(3) The matters of fact and law to be
considered;

(4) The time within which any other
person whose interest may be affected
by the proceeding may petition for
leave to intervene, as specified in para-
graph (j) of this section; and

§2.1205

(5) The time within which a request
to participate under §2.1211(b) must be
filed.

(k) Any petition for leave to inter-
vene must be filed within 30 days of the
date of publication of the notice of
hearing. The petition must set forth
the information required under para-
graph (e) of this section.

(1) A petition for leave to intervene
must be served upon the applicant. The
petition also must be served upon the
NRC staff—

(i) By delivery to the General Coun-
sel, One White Flint North, 115655 Rock-
ville Pike, Rockville, MD 20852; or

(ii) By mail addressed to the General
Counsel, U.S. Nuclear Regulatory Com-
mission, Washington, DC 20555.

(2) Within ten (10) days of service of
a petition for leave to intervene, the
applicant and the NRC staff, if the staff
chooses or is ordered to participate as
a party in accordance with §2.1213, may
file an answer.

(3) Thereafter, the petition for leave
to intervene must be ruled upon by the
presiding officer, taking into account
the matters set forth in paragraph (h)
of this section.

(4) If the petition is granted, the peti-
tioner becomes a party to the pro-
ceeding.

(1)(A) A request for a hearing or a pe-
tition for leave to intervene found by
the presiding officer to be untimely
under paragraph (d) or (k) of this sec-
tion will be entertained only upon de-
termination by the Commission or the
presiding officer that the requestor or
petitioner has established that—

(i) The delay in filing the request for
a hearing or the petition for leave to
intervene was excusable; and

(ii) The grant of the request for a
hearing or the petition for leave to in-
tervene will not result in undue preju-
dice or undue injury to any other par-
ticipant in the proceeding, including
the applicant and the NRC staff, if the
staff chooses or is ordered to partici-
pate as a party in accordance with
§2.1213.

(2) If the request for a hearing on the
petition for leave to intervene is found
to be untimely and the requestor or pe-
titioner fails to establish that it other-
wise should be entertained on the para-
graph (1)(1) of this section, the request
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or petition will be treated as a petition
under §2.206 and referred for appro-
priate disposition.

(m) The filing or granting of a re-
quest for a hearing or petition for leave
to intervene need not delay NRC staff
action regarding an application for a
licensing action covered by this sub-
part.

(n) An order granting a request for a
hearing or a petition for leave to inter-
vene may condition or limit participa-
tion in the interest of avoiding repet-
itive factual presentations and argu-
ment.

(0) If the presiding officer denies a re-
quest for a hearing or a petition for
leave to intervene in its entirety, the
action is appealable within ten (10)
days of service of the order on the
question whether the request for a
hearing or the petition for leave to in-
tervene should have been granted in
whole or in part. If a request for a
hearing or a petition for leave to inter-
vene is granted, parties other than the
requestor or petitioner may appeal
that action within ten (10) days of serv-
ice of the order on the question wheth-
er the request for a hearing or the peti-
tion for leave to intervene should have
been denied in its entirety. An appeal
may be taken by filing and serving
upon all parties a statement that suc-
cinctly sets out, with supporting argu-
ment, the errors alleged. The appeal
may be supported or opposed by any
party by filing a counter-statement
within fifteen (15) days of the service of
the appeal brief.

[64 FR 8276, Feb. 28, 1989, as amended at 55
FR 36806, Sept. 7, 1990; 59 FR 29189, June 6,
1994; 61 FR 39297, July 29, 1996; 63 FR 66730,
Dec. 3, 1998; 64 FR 29214, June 1, 1999]

§2.1207 Designation of presiding offi-
cer.

(a) Unless otherwise ordered by the
Commission or as provided in para-
graph (b) of this section, within ten (10)
days of receiving from the Office of the
Secretary a request for a hearing relat-
ing to a licensing proceeding covered
by this subpart, the Chairman of the
Atomic Safety and Licensing Board
Panel shall issue an order designating
a single member of the panel to rule on
the request for a hearing and, if nec-
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essary, to serve as the presiding officer
to conduct the hearing.

(b) For any request for hearing relat-
ing to an application under 10 CFR part
70 to receive and store unirradiated
fuel at the site of a production or utili-
zation facility that also is the subject
of a proceeding under subpart G of this
part for the issuance of an operating li-
cense, within ten (10) days of receiving
from the Office of the Secretary a re-
quest for a hearing the Chairman of the
Atomic Safety and Licensing Board
Panel shall issue an order designating
a Licensing Board conducting the oper-
ating license proceeding to rule on the
request for a hearing and, if necessary,
to conduct the hearing in accordance
with this subpart. Upon certification to
the Commission by the Licensing
Board designated to conduct the hear-
ing that the matters presented for ad-
judication by the parties with respect
to the part 70 application are substan-
tially the same as those being heard in
the pending proceeding under 10 CFR
part 50, the Licensing Board may con-
duct the hearing in accordance with
the procedures in subpart G.

§2.1209 Power of presiding officer.

A presiding officer has the duty to
conduct a fair and impartial hearing
according to law, to take appropriate
action to avoid delay, and to maintain
order. The presiding officer has all
powers necessary to those ends, includ-
ing the power to—

(a) Regulate the course of the hear-
ing and the conduct of the partici-
pants;

(b) Dispose of procedural requests or
similar matters;

(c) Hold conferences before or during
the hearing for settlement, simplifica-
tion of the issues, or any other proper
purpose;

(d) Certify questions to the Commis-
sion for determination, either in the
presiding officer’s discretion or on di-
rection of the Commission;

(e) Reopen a closed record for the re-
ception of further information at any
time prior to initial decision in accord-
ance with §2.734;

(f) Administer oaths and affirma-
tions;

(g) Issue initial decisions;
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(h) Issue subpoenas requiring the at-
tendance and testimony of witnesses at
the hearing or the production of docu-
ments for the hearing;

(i) Receive written or oral evidence
and take official notice of any fact in
accordance with §2.743(i);

(j) Appoint special assistants from
the Atomic Safety and Licensing Board
Panel in accordance with §2.722;

(k) Recommend to the Commission
that procedures other than those au-
thorized under this subpart be used in a
particular proceeding; and

(1) Take any other action consistent
with the Act and this chapter.

[64 FR 8276, Feb. 28, 1989, as amended at 56
FR 29411, June 27, 1991]

§2.1211 Participation by a person not
a party.

(a) The presiding officer may permit
a person who is not a party to make a
limited appearance in order to state his
or her views on the issues. Limited ap-
pearances may be in writing or oral, at
the discretion of the presiding officer,
and are governed by rules adopted by
the presiding officer. A limited appear-
ance statement is not to be considered
part of the decisional record under
§2.1251(c).

(b) Within 30 days of an order grant-
ing a request for a hearing under
§2.1205 (b) through (d) or, in instances
when it is published, within 30 days of
notice of Thearing issued under
§2.1205(j), the representative of an in-
terested State, county, municipality,
Federally-recognized Indian Tribe, and/
or agencies thereof, may request an op-
portunity to participate in a pro-
ceeding under this subpart. The request
for an opportunity to participate must
state with reasonable specificity the
requester’s area of concern about the
licensing activity that is the subject
matter of the proceeding. Upon receipt
of a request that is filed in accordance
with these time limits and that speci-
fies the requester’s areas of concern,
the presiding officer shall afford the re-
quester a reasonable opportunity to
make written and oral presentations in
accordance with §§2.1233 and 2.1235,
without requiring the representative to
take a position with respect to the

§2.1215

issues. Participants under this para-
graph may notice an appeal of an ini-
tial decision in accordance with §2.1253
with respect to any issue on which they
participate.

[564 FR 8276, Feb. 28, 1989, as amended at 61
FR 39298, July 29, 1996; 64 FR 29213, June 1,
1999]

§2.1213 Role of the NRC staff.

If a hearing request is filed under
§2.1205(b), the NRC staff shall be a
party to the proceeding. If a hearing
request is filed under §2.1205 (c) or (d),
within 10 days of the designation of a
presiding officer pursuant to §2.1207,
the NRC staff shall notify the presiding
officer whether or not the staff desires
to participate as a party to the adju-
dication. In addition, upon a deter-
mination by the presiding officer that
the resolution of any issue in the pro-
ceeding would be aided materially by
the staff’s participation in the pro-
ceeding as a party, the presiding officer
may order or permit the NRC staff to
participate as a party with respect to
that particular issue.

[61 FR 39298, July 29, 1996]

§2.1215 Appearance and practice.

(a) An individual may appear in an
adjudication under this subpart on his
or her own behalf or by an attorney-at-
law. Representation by an attorney-at-
law is not necessary in order for an or-
ganization or a §2.1211(b) participant to
appear in an adjudication conducted
under this subpart. If the representa-
tive of an organization is not an attor-
ney-at-law, he or she shall be a member
or officer of the organization rep-
resented. Upon request of the presiding
officer, an individual acting as a rep-
resentative shall provide appropriate
information establishing the basis of
his or her authority to act in a rep-
resentational capacity.

(b) Any action to reprimand, censure,
or suspend a party, a §2.1211(b) partici-
pant, or the representative of a party
or a §2.1211(b) participant must be in
accordance with the procedures in
§2.713(c).

119



§2.1231
HEARINGS

§2.1231 Hearing file; prohibition on
discovery.

(a) Within thirty (30) days of the pre-
siding officer’s entry of an order grant-
ing a request for a hearing, the NRC
staff shall file in the docket, present to
the presiding officer, and make avail-
able to the applicant and any other
party to the proceeding a hearing file.
Thereafter, within ten (10) days of the
date a petition for leave to intervene or
a request to participate under
§2.1211(b) is granted, the NRC staff
shall make the hearing file available to
the petitioner or the §2.1211(b) partici-
pant.

(1) The hearing file must be made
available to the applicant and any
other party or §2.1211(b) participant to
the proceeding either by—

(i) Service in accordance
§2.1203(e); or

(ii) Making the file available at the
NRC Web site, http:/www.nrc.gov.

(2) The hearing file also must be
made available for public inspection
and copying at the NRC Web site, http:/
/www.nrc.gov, and/or at the NRC Public
Document Room.

(b) The hearing file will consist of the
application and any amendment there-
to, any NRC environmental impact
statement or assessment relating to
the application, and any NRC report
and any correspondence between the
applicant and the NRC that is relevant
to the application. Hearing file docu-
ments already available at the NRC
Web site, http:/www.nrc.gov, and/or at
the NRC Public Document Room when
the hearing request is granted may be
incorporated into the hearing file at
those locations by a reference indi-
cating where at those locations the
documents can be found. The presiding
officer shall rule upon any issue re-
garding the appropriate materials for
the hearing file.

(c) The NRC staff has a continuing
duty to keep the hearing file up to date
with respect to the materials set forth
in paragraph (b) of this section and to
provide those materials for the docket,
the presiding officer, and the applicant
or any party or §2.1211(b) participant in
a manner consistent with the way the

with
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hearing file was made available ini-
tially under paragraph (a).

(d) A party or §2.1211(b) participant
may not seek discovery from any other
party, §2.1211(b) participant, or the
NRC or its personnel, whether by docu-
ment production, deposition, interrog-
atories, or otherwise.

[64 FR 8276, Feb. 28, 1989, as amended at 64
FR 48949, Sept. 9, 1999]

§2.1233 Written presentations; written
questions.

(a) After publication of a notice of
hearing in accordance with §2.1205(i)
and after the NRC staff has made the
hearing file available in accordance
with §2.1231, the parties and §2.1211(b)
participants shall be afforded the op-
portunity to submit, under oath or af-

firmation, written presentations of
their arguments and documentary
data, informational material, and

other supporting written evidence at
the time or times and in the sequence
the presiding officer establishes by ap-
propriate order. The presiding officer
also may, on his or her initiative, sub-
mit written questions to the parties to
be answered in writing, under oath or
affirmation, and supported by appro-
priate documentary data, informa-
tional material, or other written evi-
dence.

(b) In a hearing initiated under
§2.1205(b), the initial written presen-
tation of the applicant that is issued a
notice of proposed denial or a notice of
denial must describe in detail any defi-
ciency or omission in the agency’s de-
nial or proposed denial of its applica-
tion and what relief is sought with re-
spect to each deficiency or omission.

(¢) In a hearing initiated under
§2.1205(d), the initial written presen-
tation of a party that requested a hear-
ing or petitioned for leave to intervene
must describe in detail any deficiency
or omission in the license application,
with references to any particular sec-
tion or portion of the application con-
sidered deficient, give a detailed state-
ment of reasons why any particular
sections or portion is deficient or why
an omission is material, and describe
in detail what relief is sought with re-
spect to each deficiency or omission.

(d) A party or §2.1211(b) participant
making an initial written presentation
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under this section shall submit with its
presentation or identify by reference to
a generally available publication or
source, such as the hearing file, all doc-
umentary data, informational mate-
rial, or other written evidence upon
which it relies to support or illustrate
each omission or deficiency complained
of. Thereafter, additional documentary
data, informational material, or other
written evidence may be submitted or
referenced by any party, other than the
NRC staff, or by any §2.1211(b) partici-
pant in a written presentation or in re-
sponse to a written question only as
the presiding officer, in his or her dis-
cretion, permits.

(e) Strict rules of evidence do not
apply to written submissions under
this section, but the presiding officer
may, on motion or on the presiding of-
ficer’s own initiative, strike any por-
tion of a written presentation or a re-
sponse to a written question that is cu-
mulative, irrelevant, immaterial, or
unreliable.

[64 FR 8276, Feb. 28, 1989, as amended at 61
FR 39298, July 29, 1996]

§2.1235 Oral presentations; oral ques-
tions.

(a) Upon a determination that it is
necessary to create an adequate record
for decision, in his or her discretion the
presiding officer may allow or require
oral presentations by any party or
§2.1211(b) participant, including testi-
mony by witnesses. Oral presentations
are subject to any appropriate time
limits the presiding officer imposes.
Responsibility for the conduct of the
examination of any witness rests with
the presiding officer who may allow a
party or §2.1211(b) participant to pro-
pose questions for the presiding officer
to pose to a witness.

(b) Oral presentations and responses
to oral questioning to be relied upon as
oral evidence must be given under oath
or affirmation. All oral presentations
or oral questioning must be steno-
graphically reported and, except as re-
quested pursuant to section 181 of the
Act, must be public unless otherwise
ordered by the Commission.

(c) Strict rules of evidence do not
apply to oral submissions under this
section, but the presiding officer may,
on motion or on the presiding officer’s

§2.1241

own initiative, strike any portion of an
oral presentation or a response to oral
questioning that is cumulative, irrele-
vant, immaterial, or unreliable.

[54 FR 8279, Feb. 28, 1989; 54 FR 53035, Dec. 26,
1989]

§2.1237 Motions; burden of proof.

(a) Motions presented in the pro-
ceeding must be presented and disposed
of in accordance with §§2.730 (a)-(g).

(b) Unless otherwise ordered by the
presiding officer, the applicant or the
proponent of an order has the burden of
proof.

§2.1239 Consideration of Commission
rules and regulations in informal
adjudications.

(a) Except as provided in paragraph
(b) of this section, any regulation of
the Commission issued in its program
for the licensing and regulation of pro-
duction and utilization facilities,
source material, special nuclear mate-
rial, or byproduct material may not be
challenged in any adjudication subject
to this subpart.

(b) A party to an adjudication subject
to this subpart may petition that the
application of a Commission regulation
specified in paragraph (a) of this sec-
tion be waived or an exception made
for the particular proceeding. The sole
ground for a request for waiver or ex-
ception must be that special cir-
cumstances exist so that application of
the regulation to the subject matter of
the proceeding would not serve the pur-
poses for which the regulation was
adopted. In the absence of a prima
facie showing of special circumstances,
the presiding officer may not further
consider the matter. If the presiding of-
ficer determines that a prima facie
showing has been made, he or she shall
certify directly to the Commission
itself for determination the matter of
whether special circumstances support
a waiver or an exception and whether a
waiver or an exception should be grant-
ed. The Commission’s determination
shall be made after any further pro-
ceeding the Commission deems appro-
priate.

§2.1241 Settlement of proceedings.

The fair and reasonable settlement of
proceedings subject to this subpart is
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encouraged. A settlement must be ap-
proved by the presiding officer or the
Commission as appropriate in order to
be binding in the proceeding.

[56 FR 29411, June 27, 1991]

INITIAL DECISION, COMMISSION REVIEW,
AND FINAL DECISION

§2.1251 Initial decision and its effect.

(a) Unless the Commission directs
that the record be certified to it in ac-
cordance with paragraph (b) of this sec-
tion, the presiding officer shall render
an initial decision after completion of
an informal hearing under this subpart.
That initial decision constitutes the
final action of the Commission thirty
(30) days after the date of issuance, un-
less any party petitions for Commis-
sion review in accordance with §2.786
or the Commission takes review of the
decision sua sponte.

(b) The Commission may direct that
the presiding officer certify the record
to it without an initial decision and
may omit an initial decision and pre-
pare a final decision upon a finding
that due and timely execution of its
functions so requires.

(¢) An initial decision must be in
writing and must be based only upon
information in the record or facts offi-
cially noticed. The record must include
all information submitted in the pro-
ceeding with respect to which all par-
ties have been given reasonable prior
notice and an opportunity to comment.
The initial decision must include—

(1) Findings, conclusions, and rul-
ings, with the reasons or basis for
them, on all material issues of fact,
law, or discretion presented on the
record;

(2) The appropriate ruling, order, or
denial of relief with its effective date;
and

(3) The time within which a petition
for review may be filed, the time with-
in which any answer to a petition for
review may be filed, and the date when
the decision becomes final in the ab-
sence of the Commission taking review
of the decision.

(d) Matters not put into controversy
by the parties may not be examined
and decided by the presiding officer. If
the presiding officer believes that a se-
rious safety, environmental, or com-
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mon defense and security matter exists
that has not been placed in con-
troversy, the presiding officer shall ad-
vise the Commission promptly of the
basis for that view, and the Commis-
sion may take appropriate action.

(e) Pending review and final decision
by the Commission, an initial decision
resolving all issues before the presiding
officer in favor of authorizing licensing
action subject to this subpart is imme-
diately effective upon issuance ex-
cept—

(1) As provided in any order issued in
accordance with §2.1263 that stays the
effectiveness of an initial decision; or

(2) As otherwise provided by the
Commission in special circumstances.

(f) Following an initial decision re-
solving all issues in favor of the licens-
ing action as specified in paragraph (e)
of this section, the Director of Nuclear
Reactor Regulation or the Director of
Nuclear Material Safety and Safe-
guards, as appropriate, notwith-
standing the filing of a petition for re-
view or pendency of any review taken
by the Commission pursuant to §2.786,
shall take the appropriate licensing ac-
tion upon making the appropriate li-
censing findings promptly, except as
may be provided pursuant to paragraph
(e)(1) or (2) of this section.

[54 FR 8280, Feb. 28, 1989; 54 FR 53035, Dec. 26,
1989; 56 FR 29411, June 27, 1991]

§2.1253 Petitions for review of initial
decisions.

Parties and §2.1211(b) participants
may petition for review of an initial
decision under this subpart in accord-
ance with the procedures set out in
§§2.786 and 2.763 or the Commission
may review the decision on its own mo-
tion. Commission review will be con-
ducted in accordance with those proce-
dures the Commission deems appro-
priate. The filing of a petition for re-
view is mandatory for a party to ex-
haust its administrative remedies be-
fore seeking judicial review.

[66 FR 29411, June 27, 1991]
§2.1259 Final decision; petition for re-
consideration.

(a) Commission action to render a
final decision must be in accordance
with §2.770.
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(b) The provisions of §2.771 govern
the filing of petitions for reconsider-
ation.

§2.1261 Authority of the Secretary to
rule on procedural matters.

The Secretary or the Assistant Sec-
retary may rule on procedural matters
relating to proceedings conducted by
the Commission itself under this sub-
part to the same extent they can do so
under §2.772 for proceedings under sub-
part G.

§2.1263 Stays of NRC staff licensing
actions or of decisions of a pre-
siding officer or the Commission
pending hearing or review.

Applications for a stay of any deci-

sion or action of the Commission, a

presiding officer, or any action by the

NRC staff in issuing a license in ac-

cordance with §2.1206(m) are governed

by §2.788, except that any request for a

stay of staff licensing action pending

completion of an adjudication under
this subpart must be filed at the time

a request for a hearing or petition to

intervene is filed or within 10 days of

the staff’s action, whichever is later. A

request for a stay of a staff licensing

action must be filed with the adjudica-
tory decisionmaker before which the 1i-
censing proceeding is pending.

[61 FR 39298, July 29, 1996]

Subpart M—Public Notification,
Availability of Documents and
Records, Hearing Requests
and Procedures for Hearings
on License Transfer Applica-
fions.

SOURCE: 63 FR 66730, Dec. 3, 1998, unless
otherwise noted.

§2.1300 Scope of subpart M.

This subpart governs requests for,
and procedures for conducting, hear-
ings on any application for the direct
or indirect transfer of control of an
NRC license which transfer requires
prior approval of the NRC under the
Commission’s regulations, governing
statutes, or pursuant to a license con-
dition. This subpart is to provide the
only mechanism for requesting hear-
ings on license transfer requests, un-

§2.1303

less contrary case specific orders are
issued by the Commission.

§2.1301 Public notice of receipt of a li-
cense transfer application.

(a) The Commission will notice the
receipt of each application for direct or
indirect transfer of a specific NRC li-
cense by placing a copy of the applica-
tion at the NRC Web site, http:/
WWW.NYC.gov.

(b) The Commission will also publish
in the FEDERAL REGISTER a notice of
receipt of an application for approval
of a license transfer involving 10 CFR
part 50 and part 52 licenses, major fuel
cycle facility licenses issued under part
70, or part 72 licenses. This notice con-
stitutes the notice required by §2.105
with respect to all matters related to
the application requiring NRC ap-
proval.

(c) Periodic lists of applications re-
ceived may be obtained upon request
addressed to the NRC Public Document
Room, US Nuclear Regulatory Com-
mission, Washington, DC 20555-0001.

[63 FR 66730, Dec. 3, 1998, as amended at 64
FR 48949, Sept. 9, 1999]

§2.1302 Notice of withdrawal of an ap-
plication.

The Commission will notice the with-
drawal of an application by publishing
the notice of withdrawal in the same
manner as the notice of receipt of the
application was published under
§2.1301.

§2.1303 Availability of documents.

Unless exempt from disclosure under
part 9 of this chapter, the following
documents pertaining to each applica-
tion for a license transfer requiring
Commission approval will be placed at
the NRC Web site, http:/www.nrc.gov,
when available:

(a) The license transfer application
and any associated requests;

(b) Commission correspondence with
the applicant or licensee related to the
application;

(c) FEDERAL REGISTER notices;

(d) The NRC staff Safety Evaluation
Report (SER).

(e) Any NRC staff order which acts
on the license transfer application; and
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(f) If a hearing is held, the hearing
record and decision.

[63 FR 66730, Dec. 3, 1998, as amended at 64
FR 48949, Sept. 9, 1999]

§2.1304 Hearing procedures.

The procedures in this subpart will
constitute the exclusive basis for hear-
ings on license transfer applications for
all NRC specific licenses.

§2.1305 Written comments.

(a) As an alternative to requests for
hearings and petitions to intervene,
persons may submit written comments
regarding license transfer applications.
The Commission will consider and, if
appropriate, respond to these com-
ments, but these comments do not oth-
erwise constitute part of the decisional
record.

(b) These comments should be sub-
mitted within 30 days after public no-
tice of receipt of the application and
addressed to the Secretary, U.S. Nu-
clear Regulatory Commission, Wash-
ington, DC 20555-0001, Attention:
Rulemakings and Adjudications Staff.

(¢c) The Commission will provide the
applicant with a copy of the comments.
Any response the applicant chooses to
make to the comments must be sub-
mitted within 10 days of service of the
comments on the applicant. Such re-
sponses do not constitute part of the
decisional record.

§2.1306 Hearing request or interven-
tion petition.

(a) Any person whose interest may be
affected by the Commission’s action on
the application may request a hearing
or petition for leave to intervene on a
license application for approval of a di-
rect or indirect transfer of a specific li-
cense.

(b) Hearing requests and intervention
petitions must—

(1) State the name, address, and tele-
phone number of the requestor or peti-
tioner;

(2) Set forth the issues sought to be
raised and

(i) Demonstrate that such issues are
within the scope of the proceeding on
the license transfer application,

(i1) Demonstrate that such issues are
relevant to the findings the NRC must
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make to grant the application for Ii-
cense transfer,

(iii) Provide a concise statement of
the alleged facts or expert opinions
which support the petitioner’s position
on the issues and on which the peti-
tioner intends to rely at hearing, to-
gether with references to the specific
sources and documents on which the
petitioner intends to rely to support its
position on the issues, and

(iv) Provide sufficient information to
show that a genuine dispute exists with
the applicant on a material issue of law
or fact;

(3) Specify both the facts pertaining
to the petitioner’s interest and how the
interest may be affected, with par-
ticular reference to the factors in
§2.1308(a);

(4) Be served on both the applicant
and the NRC Office of the Secretary by
any of the methods for service specified
in §2.1313.

(c) Hearing requests and intervention
petitions will be considered timely
only if filed not later than:

(1) 20 days after notice of receipt is
published in the FEDERAL REGISTER, for
those applications published in the
FEDERAL REGISTER;

(2) 45 days after notice of receipt is
placed at the NRC Web site, http:/
www.nrc.gov, for all other applications;
or

(3) Such other time as may be pro-
vided by the Commission.

[63 FR 66730, Dec. 3, 1998, as amended at 64
FR 48949, Sept. 9, 1999]

§2.1307 Answers and replies.

(a) Unless otherwise specified by the
Commission, an answer to a hearing re-
quest or intervention petition may be
filed within 10 days after the request or
petition has been served.

(b) Unless otherwise specified by the
Commission, a reply to an answer may
be filed within 5 days after service of
that answer.

(c) Answers and replies should ad-
dress the factors in §2.1308.

§2.1308 Commission action on a hear-
ing request or intervention petition.

(a) In considering a hearing request
or intervention petition on an applica-
tion for a transfer of an NRC license,
the Commission will consider:
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(1) The nature of the Petitioner’s al-
leged interest;

(2) Whether that interest will be af-
fected by an approval or denial of the
application for transfer;

(3) The possible effect of an order
granting the request for license trans-
fer on that interest, including whether
the relief requested is within the Com-
mission’s authority, and, if so, whether
granting the relief requested would re-
dress the alleged injury; and

(4) Whether the issues sought to be
litigated are—

(i) Within the scope of the pro-
ceeding;

(ii) Relevant to the findings the Com-
mission must make to act on the appli-
cation for license transfer;

(iii) Appropriate for litigation in the
proceeding; and

(iv) Adequately supported by the

statements, allegations, and docu-
mentation required by §2.1306(b)(2) (iii)
and (iv).

(b) Untimely hearing requests or
intervention petitions may be denied
unless good cause for failure to file on
time is established. In reviewing un-
timely requests or petitions, the Com-
mission will also consider:

(1) The availability of other means by
which the requestor’s or petitioner’s
interest will be protected or rep-
resented by other participants in a
hearing; and

(2) The extent to which the issues
will be broadened or final action on the
application delayed.

(¢) The Commission will deny a re-
quest or petition to the extent it per-
tains solely to matters outside its ju-
risdiction.

(d)(1) After consideration of the fac-
tors covered by paragraphs (a) through
(c) of this section, the Commission will
issue a notice or order granting or de-
nying a hearing request or intervention
petition, designating the issues for any
hearing that will be held and desig-
nating the Presiding Officer. A notice
granting a hearing will be published in
the FEDERAL REGISTER and served on
the parties to the hearing.

(2) Hearings under this subpart will
be oral hearings, unless, within 15 days
of the service of the notice or order
granting a hearing, the parties unani-
mously agree and file a joint motion
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requesting a hearing consisting of writ-
ten comments. No motion to hold a
hearing consisting of written com-
ments will be entertained absent unan-
imous consent of all parties.

(3) A denial of a request for hearing
and a denial of any petition to inter-
vene will set forth the reasons for the
denial.

§2.1309 Notice of oral hearing.

(a) A notice of oral hearing will—

(1) State the time, place, and issues
to be considered;

(2) Provide names and addresses of
participants,

(3) Specify the time limit for partici-
pants and others to indicate whether
they wish to present views;

(4) Specify the schedule for the filing
of written testimony, statements of po-
sition, proposed questions for the Pre-
siding Officer to consider, and rebuttal
testimony consistent with the schedule
provisions of §2.1321.

(5) Specify that the oral hearing shall
commence within 15 days of the date
for submittal of rebuttal testimony un-
less otherwise ordered;

(6) State any other instructions the
Commission deems appropriate;

(7) If so determined by the NRC staff
or otherwise directed by the Commis-
sion, direct that the staff participate
as a party with respect to some or all
issues.

(b) If the Commission is not the Pre-
siding Officer, the notice of oral hear-
ing will also state:

(1) When the jurisdiction of the Pre-
siding Officer commences and termi-
nates;

(2) The powers of the Presiding Offi-
cer;

(3) Instructions to the Presiding Offi-
cer to certify promptly the completed
hearing record to the Commission
without a recommended or preliminary
decision.

§2.1310 Notice of hearing consisting of
written comments.
A notice of hearing consisting of
written comments will:
(a) State the issues to be considered;
(b) Provide the names and addresses
of participants;
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(c) Specify the schedule for the filing
of written testimony, statements of po-
sition, proposed questions for the Pre-
siding Officer to consider for submis-
sion to the other parties, and rebuttal
testimony, consistent with the sched-
ule provisions of §2.1321.

(d) State any other instructions the
Commission deems appropriate.

§2.1311 Conditions
order.

(a) A notice or order granting a hear-
ing or permitting intervention shall—

(1) Restrict irrelevant or duplicative
testimony; and

(2) Require common interests to be
represented by a single participant.

(b) If a participant’s interests do not
extend to all the issues in the hearing,
the notice or order may limit her/his
participation accordingly.

§2.1312 Authority of the Secretary.

The Secretary or the Assistant Sec-
retary may rule on procedural matters
relating to proceedings conducted by
the Commission itself under this sub-
part to the same extent they can do so
under §2.772 for proceedings under sub-
part G.

in a notice or

§2.1313 Filing and service.

(a) Hearing requests, intervention pe-
titions, answers, replies and accom-
panying documents must be served as
described in paragraph (b) of this sec-
tion by delivery, facsimile trans-
mission, e-mail or other means that
will ensure receipt by close of business
on the due date for filing. Any partici-
pant filing hearing requests, interven-
tion petitions, replies and accom-
panying documents should include in-
formation on mail and delivery ad-
dresses, e-mail addresses, and facsimile
numbers in their initial filings which
may be used by the Commission, Pre-
siding Officer and other parties for
serving documents on the participant.

(b) All filings must be served upon
the applicant; the General Counsel,
U.S. Nuclear Regulatory Commission,
Washington, DC 20555-0001; the Sec-
retary of the Commission, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555-0001; and participants if any.
If service to the Secretary is by deliv-
ery or by mail the filings should be ad-
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dressed to the Secretary, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555-0001, Attention: Rulemakings
and Adjudications Staff. E-mail filings
may be sent to the Secretary at the
following e-mail address:
SECY@NRC.GOV. Facsimile trans-
mission filings may be filed with the
Secretary using the following number:
301-415-1101.

(c) Service is completed by:

(1) Delivering the paper to the per-
son; or leaving it in her or his office
with someone in charge; or, if there is
no one in charge, leaving it in a con-
spicuous place in the office; or, if the
recipient has no office or it is closed,
leaving it at her or his usual place of
residence with some occupant of suit-
able age and discretion;

(2) Depositing it in the United States
mail, properly stamped and addressed;
or

(3) Any other manner authorized by
law, when service cannot be made as
provided in paragraphs (c) (1) or (2) of
this section.

(4) For facsimile transmission, send-
ing copies to the facsimile machine of
the person being served;

(5) For e-mail, sending the filing in
electronic form attached to an e-mail
message directed to the person being
served.

(d) Proof of service, stating the name
and address of the person served and
the manner and date of service, shall
be shown, and may be made by—

(1) Written acknowledgment of the
person served or an authorized rep-
resentative; or

(2) The certificate or affidavit of the
person making the service.

(e) The Commission may make spe-
cial provisions for service when cir-
cumstances warrant.

§2.1314 Computation of time.

(a) In computing time, the first day
of a designated time period is not in-
cluded and the last day is included. If
the last day is a Saturday, Sunday or
legal holiday at the place where the re-
quired action is to be accomplished,
the time period will end on the next
day which is not a Saturday, Sunday or
legal holiday.
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(b) In time periods of 7 days or less,
Saturdays, Sundays and holidays are
not counted.

(c) Whenever an action is required
within a prescribed period following
service of a paper, 3 days shall be added
to the prescribed period if service is by
regular mail.

§2.1315 Generic determination regard-
ing license amendments to reflect
transfers.

(a) Unless otherwise determined by
the Commission with regard to a spe-
cific application, the Commission has
determined that any amendment to the
license of a utilization facility or the
license of an Independent Spent Fuel
Storage Installation which does no
more than conform the license to re-
flect the transfer action, involves re-
spectively, ‘‘no significant hazards con-
sideration’” or ‘‘no generic issue as to
whether the health and safety of the
public will be significantly affected.”

(b) Where administrative license
amendments are necessary to reflect
an approved transfer, such amend-
ments will be included in the order
that approves the transfer. Any chal-
lenge to the administrative license
amendment is limited to the question
of whether the license amendment ac-
curately reflects the approved transfer.

§2.1316 Authority and role of NRC
staff.

(a) During the pendency of any hear-
ing under this subpart, consistent with
the NRC staff’s findings in its Safety
Evaluation Report (SER), the staff is
expected to promptly issue approval or
denial of license transfer requests. No-
tice of such action shall be promptly
transmitted to the Presiding Officer
and parties to the proceeding.

(b) Except as otherwise directed in
accordance with §2.1309(a)(7), the NRC
staff is not required to be a party to
proceedings under this subpart but will
offer into evidence its SER associated
with the transfer application and pro-
vide one or more sponsoring witnesses.

(c) If the NRC staff desires to partici-
pate as a party, the staff shall notify
the Presiding Officer and the parties
and shall thereupon be deemed to be a
party with all the rights and respon-
sibilities of a party.

§2.1319

§2.1317

For each hearing, the Secretary will
maintain a docket which will include
the hearing transcript, exhibits and all
papers filed or issued in connection
with the hearing. This file will be made
available to all parties in accordance
with the provisions of §2.1303 and will
constitute the only discovery in pro-
ceedings under this subpart.

Hearing docket.

§2.1318 Acceptance of hearing docu-
ments.

(a) Each document filed or issued
must be clearly legible and bear the
docket number, license application
number, and hearing title.

(b) Each document shall be filed in
one original and signed by the partici-
pant or its authorized representative,
with the address and date of signature
indicated. The signature is a represen-
tation that the document is submitted
with full authority, the person signing
knows its contents and that, to the
best of their knowledge, the state-
ments made in it are true.

(c) A document not meeting the re-
quirements of this section may be re-
turned with an explanation for non-
acceptance and, if so, will not be dock-
eted.

§2.1319 Presiding Officer.

(a) The Commission will ordinarily
be the Presiding Officer at a hearing
under this part. However, the Commis-
sion may provide in a hearing notice
that one or more Commissioners, or
any other person permitted by law, will
preside.

(b) A participant may submit a writ-
ten motion for the disqualification of
any person presiding. The motion shall
be supported by an affidavit setting
forth the alleged grounds for disquali-
fication. If the Presiding Officer does
not grant the motion or the person
does not disqualify himself and the
Presiding Officer or such other person
is not the Commission or a Commis-
sioner, the Commission will decide the
matter.

(c) If any person presiding deems
himself or herself disqualified, he or
she shall withdraw by notice on the
record after notifying the Commission.

127



§2.1320

(d) If a Presiding Officer becomes un-
available, the Commission will des-
ignate a replacement.

(e) Any motion concerning the des-
ignation of a replacement Presiding Of-
ficer shall be made within 5 days after
the designation.

(f) Unless otherwise ordered by the
Commission, the jurisdiction of a Pre-
siding Officer other than the Commis-
sion commences as designated in the
hearing notice and terminates upon
certification of the hearing record to
the Commission, or when the Presiding
Officer is disqualified.

§2.1320 Responsibility and power of
the Presiding Officer in an oral
hearing.

(a) The Presiding Officer in any oral
hearing shall conduct a fair hearing,
develop a record that will contribute to
informed decisionmaking, and, within
the framework of the Commission’s or-
ders, have the power necessary to
achieve these ends, including the power
to:

(1) Take action to avoid unnecessary
delay and maintain order;

(2) Dispose of procedural requests;

(3) Question participants and wit-
nesses, and entertain suggestions as to
questions which may be asked of par-
ticipants and witnesses.

(4) Order comnsolidation of partici-
pants;

(5) Establish the order of presen-
tation;

(6) Hold conferences before or during
the hearing;

(7) Establish time limits;

(8) Limit the number of witnesses;
and

(9) Strike or reject duplicative, unre-
liable, immaterial, or irrelevant pres-
entations.

(b) Where the Commission itself does
not preside:

(1) The Presiding Officer may certify
questions or refer rulings to the Com-
mission for decision;

(2) Any hearing order may be modi-
fied by the Commission; and

(3) The Presiding Officer will certify
the completed hearing record to the
Commission, which may then issue its
decision on the hearing or provide that
additional testimony be presented.
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§2.1321 Participation and schedule for
submission in a hearing consisting
of written comments.

Unless otherwise limited by this sub-
part or by the Commission, partici-
pants in a hearing consisting of written
comments may submit:

(a) Initial written statements of posi-
tion and written testimony with sup-
porting affidavits on the issues. These
materials shall be filed within 30 days
of the date of the Commission’s Notice
granting a hearing pursuant to
§2.1308(d)(1), unless the Commission or
Presiding Officer directs otherwise.

(b) Written responses, rebuttal testi-
mony with supporting affidavits di-
rected to the initial statements and
testimony of other participants, and
proposed written questions for the Pre-
siding Officer to consider for submittal
to persons sponsoring testimony sub-
mitted under paragraph (a) of this sec-
tion. These materials shall to filed
within 20 days of the filing of the mate-
rials submitted under paragraph (a) of
this section, unless the Commission or
Presiding Officer directs otherwise.
Proposed written questions directed to
rebuttal testimony for the Presiding
Officer to consider for submittal to
persons offering such testimony shall
be filed within 7 days of the filing of
the rebuttal testimony.

(c) Written concluding statements of
position on the issues. These materials
shall be filed within 20 days of the fil-
ing of the materials submitted under
paragraph (b) of this section, unless the
Commission or the Presiding Officer di-
rects otherwise.

§2.1322 Participation and schedule for
submissions in an oral hearing.

(a) Unless otherwise limited by this
subpart or by the Commission, partici-
pants in an oral hearing may submit
and sponsor in the hearings:

(1) Initial written statements of posi-
tion and written testimony with sup-
porting affidavits on the issues. These
materials shall be filed within 30 days
of the date of the Commission’s notice
granting a hearing pursuant to
§2.1308(d)(1), unless the Commission or
Presiding Officer directs otherwise.

(2)(1) Written responses and rebuttal
testimony with supporting affidavits
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directed to the initial statements and
testimony of other participants;

(ii) Proposed questions for the Pre-
siding Officer to consider for pro-
pounding to persons sponsoring testi-
mony.

(3) These materials must be filed
within 20 days of the filing of the mate-
rials submitted under paragraph (a)(1)
of this section, unless the Commission
or Presiding Officer directs otherwise.

(4) Proposed questions directed to re-
buttal testimony for the Presiding Offi-
cer to consider for propounding to per-
sons offering such testimony shall be
filed within 7 days of the filing of the
rebuttal testimony.

(b) The oral hearing should com-
mence within 65 days of the date of the
Commission’s notice granting a hear-
ing unless the Commission or Presiding
Officer directs otherwise. Ordinarily,
questioning in the oral hearing will be
conducted by the Presiding Officer,
using either the Presiding Officer’s
questions or questions submitted by
the participants or a combination of
both.

(c) Written post-hearing statements
of position on the issues addressed in
the oral hearing may be submitted
within 20 days of the close of the oral
hearing.

(d) The Commission, on its own mo-
tion, or in response to a request from a
Presiding Officer other than the Com-
mission, may use additional proce-
dures, such as direct and cross-exam-
ination, or may convene a formal hear-
ing under subpart G of this part on spe-
cific and substantial disputes of fact,
necessary for the Commission’s deci-
sion, that cannot be resolved with suf-
ficient accuracy except in a formal
hearing. The staff will be a party in
any such formal hearing. Neither the
Commission nor the Presiding Officer
will entertain motions from the parties
that request such special procedures or
formal hearings.

§2.1323 Presentation of testimony in
an oral hearing.

(a) All direct testimony in an oral
hearing shall be filed no later than 15
days before the hearing or as otherwise
ordered or allowed pursuant to the pro-
visions of §2.1322.
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(b) Written testimony will be re-
ceived into evidence in exhibit form.

(c) Participants may designate and
present their own witnesses to the Pre-
siding Officer.

(d) Testimony for the NRC staff will
be presented only by persons des-
ignated by the Executive Director for
Operations for that purpose.

(e) Participants and witnesses will be
questioned orally or in writing and
only by the Presiding Officer. Ques-
tions may be addressed to individuals
or to panels of participants or wit-
nesses.

(f) The Presiding Officer may accept
written testimony from a person un-
able to appear at the hearing, and may
request him or her to respond to ques-
tions.

(g) No subpoenas will be granted at
the request of participants for attend-
ance and testimony of participants or
witnesses or the production of evi-
dence.

§2.1324 Appearance in an oral hear-
ing.

(a) A participant may appear in a
hearing on her or his own behalf or be
represented by an authorized rep-
resentative.

(b) A person appearing shall file a
written notice stating her or his name,
address and telephone number, and if
an authorized representative, the basis
of her or his eligibility and the name
and address of the participant on whose
behalf she or he appears.

(c) A person may be excluded from a
hearing for disorderly, dilatory or con-
temptuous conduct, provided he or she
is informed of the grounds and given an
opportunity to respond.

§2.1325 Motions and requests.

(a) Motions and requests shall be ad-
dressed to the Presiding Officer, and, if
written, also filed with the Secretary
and served on other participants.

(b) Other participants may respond
to the motion or request. Responses to
written motions or requests shall be
filed within 5 days after service unless
the Commission or Presiding Officer di-
rects otherwise.

(c) The Presiding Officer may enter-
tain motions for extension of time and
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changes in schedule in accordance with
paragraphs (a) and (b) of this section.

(d) When the Commission does not
preside, in response to a motion or re-
quest, the Presiding Officer may refer a
ruling or certify a question to the Com-
mission for decision and notify the par-
ticipants.

(e) Unless otherwise ordered by the
Commission, a motion or request, or
the certification of a question or refer-
ral of a ruling, shall not stay or extend
any aspect of the hearing.

§2.1326 Burden of proof.

The applicant or the proponent of an
order has the burden of proof.

§2.1327 Application for a stay of the
effectiveness of NRC staff action on
license transfer.

(a) Any application for a stay of the
effectiveness of the NRC staff’s order
on the license transfer application
shall be filed with the Commission
within 5 days of the issuance of the no-
tice of staff action pursuant to
§2.1316(a).

(b) An application for a stay must be
no longer than 10 pages, exclusive of af-
fidavits, and must contain:

(1) A concise summary of the action
which is requested to be stayed; and

(2) A concise statement of the
grounds for a stay, with reference to
the factors specified in paragraph (d) of
this section.

(c) Within 10 days after service of an
application for a stay under this sec-
tion, any participant may file an an-
swer supporting or opposing the grant-
ing of a stay. Answers must be no
longer than 10 pages, exclusive of affi-
davits, and should concisely address
the matters in paragraph (b) of this
section, as appropriate. No further re-
plies to answers will be entertained.

(d) In determining whether to grant
or deny an application for a stay, the
Commission will consider:

(1) Whether the requestor will be ir-
reparably injured unless a stay is
granted,;

(2) Whether the requestor has made a
strong showing that it is likely to pre-
vail on the merits;

(3) Whether the granting of a stay
would harm other participants; and

(4) Where the public interest lies.
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§2.1328 Default.

When a participant fails to act with-
in a specified time, the Presiding Offi-
cer may consider that participant in
default, issue an appropriate ruling and
proceed without further notice to the
defaulting participant.

§2.1329 Waiver of a rule or regulation.

(a) A participant may petition that a
Commission rule or regulation be
waived with respect to the license
transfer application under consider-
ation.

(b) The sole ground for a waiver shall
be that, because of special cir-
cumstances concerning the subject of
the hearing, application of a rule or
regulation would not serve the pur-
poses for which it was adopted.

(c) Waiver petitions shall specify why
application of the rule or regulation
would not serve the purposes for which
it was adopted and shall be supported
by affidavits to the extent applicable.

(d) Other participants may, within 10
days, file a response to a waiver peti-
tion.

(e) When the Commission does not
preside, the Presiding Officer will cer-
tify the waiver petition to the Commis-
sion, which, in response, will grant or
deny the waiver or direct any further
proceedings.

§2.1330 Reporter and transcript for an
oral hearing.

(a) A reporter designated by the Com-
mission will record an oral hearing and
prepare the official hearing transcript.

(b) Except for any portions that must
be protected from disclosure in accord-
ance with law and policy as reflected in
10 CFR 2.790, transcripts will be placed
at the NRC Web site, http:/
www.nrc.gov, and copies may be pur-
chased from the Secretary, U.S. Nu-
clear Regulatory Commission, Wash-
ington, DC 20555-0001.

(c) Corrections of the official tran-
script may be made only as specified by
the Secretary.

[63 FR 66730, Dec. 3, 1998, as amended at 64
FR 48949, Sept. 9, 1999]
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§2.1331 Commission action.

(a) Upon completion of a hearing, the
Commission will issue a written opin-
ion including its decision on the 1li-
cense transfer application and the rea-
sons for the decision.

(b) The decision on issues designated
for hearing pursuant to §2.1308 will be
based on the record developed at hear-
ing.

APPENDIX A TO PART 2—STATEMENT OF
GENERAL POLICY AND PROCEDURE:
CONDUCT OF PROCEEDINGS FOR THE
ISSUANCE OF CONSTRUCTION PERMITS
AND OPERATING LICENSES FOR PRO-
DUCTION AND UTILIZATION FACILI-
TIES FOR WHICH A HEARING IS RE-
QUIRED UNDER SECTION 189A OF THE
ATOMIC ENERGY ACT OF 1954, AS
AMENDED*

The following statement of general policy
and procedure explains in detail the proce-
dures which the Nuclear Regulatory Com-
mission expects to be followed by atomic
safety and licensing boards in the conduct of
proceedings relating to the issuance of con-
struction permits for nuclear power and test
reactors and other production or utilization
facilities for which a hearing is mandatory
under section 189a of the Atomic Energy Act
of 1954, as amended (the Act) and the Energy
Reorganization Act of 1974.1 The provisions
are also applicable to proceedings for the
issuance of operating licenses for such facili-
ties, except as the context would otherwise
indicate, or except as indicated in section
VIII. Section VIII sets out the procedures
specifically applicable to operating license
proceedings. The Statement reflects the
Commission’s intent that such proceedings
be conducted expeditiously and its concern
that its procedures maintain sufficient flexi-
bility to accommodate that objective. This
position is founded upon the recognition that
fairness to all the parties in such cases and
the obligation of administrative agencies to
conduct their functions with efficiency and
economy, require that Commission adjudica-
tions be conducted without unnecessary
delays. These factors take on added impor-
tance in nuclear power reactor licensing pro-
ceedings where the growing national need for

*In the event of any conflict between the
provisions of this appendix and any section
of this part, the section governs.

1Except as the context may otherwise indi-
cate, this statement is also generally appli-
cable to licensing proceedings of the type de-
scribed in the statement which may be con-
ducted by a hearing examiner as the pre-
siding officer.
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electric power and the companion need for
protecting the quality of the environment
call for decision making which is both sound
and timely. The Commission expects that its
responsibilities under the Atomic Energy
Act of 1954, the National Environmental Pol-
icy Act of 1969 and other applicable statutes,
as set out in the statement which follows,
will be carried out in a manner consistent
with this position in the overall public inter-
est.

Atomic safety and licensing boards are ap-
pointed from time to time by the Commis-
sion or the Chairman of the Atomic Safety
and Licensing Board Panel to conduct hear-
ings in licensing cases under the authority of
section 191 of the Act. Section 191 authorizes
the Commission to establish one or more
atomic safety and licensing boards to con-
duct public hearings and to make inter-
mediate or final decisions in administrative
proceedings relating to granting, suspending,
revoking or amending licenses issued by the
Commission. It requires that each board con-
sist of one member who is qualified in the
conduct of administrative proceedings and
two members who have such technical or
other qualifications as the Commission
deems appropriate to the issues to be de-
cided. Members of each board may be ap-
pointed by the Commission or by the Chair-
man of the Atomic Safety and Licensing
Board Panel from a panel selected from pri-
vate life, the staff of the Commission or
other Federal agencies.

An Atomic Safety and Licensing Board
may at its discretion appoint special assist-
ants to the Board from the membership of
the Atomic Safety and Licensing Board
Panel established by the Commission. These
special assistants are to be employed to fa-
cilitate the hearing process and improve the
quality of the record produced for review.
The special assistants may serve as technical
interrogators in their individual fields of ex-
pertise, alternate Atomic Safety and Licens-
ing Board members to sit with the Board and
participate in the evidentiary sessions on the
issue for which the alternate members were
designated, Special Masters to hear evi-
dentiary presentations by the parties on spe-
cific technical matters upon the consent of
all parties, or informal consultants to brief
the board prior to the hearing on the general
technical background of subjects involving
complex issues. The term ‘‘alternate board
member’’ as a ‘‘special assistant’ within the
meaning of 10 CFR 2.722(a)(3) should not be
confused with the use of the term ‘‘alter-
nate’ in 10 CFR 2.721(b). In the latter situa-
tion the ‘‘alternate’ is a substitute for a
member of a Board who becomes unavail-
able. As a special assistant, the ‘‘alternate”
sits with the three-member Board and not
instead of the Board or any of its members.
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I. PRELIMINARY MATTERS

(a) A public hearing is announced by the
issuance of a notice of hearing, published in
the FEDERAL REGISTER as soon as practicable
after the application has been docketed,
signed by the Secretary of the
Commissionstating the nature of the hearing
and the issues to be considered. The time and
place of the first prehearing conference pur-
suant to §2.7561a will ordinarily be stated in
the notice of hearing. Unless the initial no-
tice of hearing states the time and place of
the hearing, and the Chairman and other
members of the Atomic Safety and Licensing
Board that will conduct the hearing, those
matters will be the subject of further notice
in the FEDERAL REGISTER after publication
of the initial notice of hearing. It is the
Commission’s policy and practice to begin
the evidentiary hearing in the vicinity of the
site of the proposed facility. The notice of
hearing also states the procedures whereby
persons may seek to intervene or make a
limited appearance and explains the dif-
ferences between those forms of participa-
tion in the proceeding, and states the times
and places of the availability, in an appro-
priate office near the site of the proposed fa-
cility, of the notice of hearing, an updated
copy of the application, the report of the Ad-
visory Committee on Reactor Safeguards
(ACRS), the staff safety evaluation, the ap-
plicant’s environmental report, the Commis-
sion’s environmental impact statement, the
proposed construction permit or operating li-
cense and the transcripts of the prehearing
conference and the hearing.

(b) In fixing the time and place of any con-
ference, including prehearing conferences, or
of any adjourned session of the evidentiary
hearing, due regard shall be had for the con-
venience and necessity of the parties, peti-
tioners for leave to intervene, or the rep-
resentatives of such persons, as well as of the
Board members, the nature of such con-
ference or adjourned session, and the public
interest. Adjourned sessions of hearings may
be held in the Washington, DC area if all par-
ties so stipulate. If the parties disagree, and
any party considers that there are valid rea-
sons for holding such session in the Wash-
ington, DC area, the matter should be re-
ferred to the Commission for resolution.

(c)(1) The Commission or the Atomic Safe-
ty and Licensing Board may, consider on
their own initiative, or a party may request
the Commission or the board to consider, a
particular issue or issues separately from,
and prior to, other issues relating to the ef-
fect of the construction and/or operation of
the facility upon the public health and safe-
ty, the common defense and security, and
the environment or in regard to antitrust
considerations. If the Commission or the
Board determines that a separate hearing
should be held, the notice of hearing or other
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appropriate notice will state the time and
place of the separate hearing on such issue
or issues. The board designated to conduct
the hearing will issue an initial decision, if
deemed appropriate, which will be disposi-
tive of the issue(s) considered at the hearing,
in the absence of an appeal or Commission
review pursuant to §2.760, before the hearing
on, and consideration of, the remaining
issues in the proceeding.

(2) In a proceeding relating to the issuance
of a construction permit for a facility which
is subject to the environmental impact
statement requirements of section 102(2)(C)
of the National Environmental Policy Act of
1969 and subpart A of part 51 of this chapter
and which is a utilization facility for indus-
trial or commercial purposes or is a testing
facility, separate hearings may be held and
decisions may be issued on National Envi-
ronmental Policy Act and site suitability
issues and other specified issues as provided
by subpart F and §2.761a.

(d) Prior to a hearing, board members
should review and become familiar with: The
record of any relevant prior proceedings in
the case, including initial decisions and
Commission orders, the application, the
ARCS report, the staff safety evaluation, the
applicant’s environmental report, the Com-
mission’s environmental impact statement,
all other papers filed in the proceeding, the
Commission’s rules of practice, and other
regulations or published statements of policy
of the Commission as may be pertinent to
the proceeding.

(e) At any time when a board is in exist-
ence but is not actually in session, the chair-
man has all the powers of the board to take
action on procedural matters. The chairman
may have occasion, when the board is not in
session, to dispose of preliminary procedural
requests including, among other things, mo-
tions by parties relating to the conduct of
the hearing. He may wish to discuss such re-
quests with the other members of the board
before ruling on them. No interlocutory ap-
peal? may be taken by a party as a matter of
right from a ruling of the chairman or the
board. The board should refer the challenged
ruling to the Commission for a final decision
if, in its judgment, a prompt decision is nec-
essary to prevent detriment to the public in-
terest or unusual delay or expense. This au-
thority should be exercised sparingly, and
only when deemed essential in fairness to
the parties or the public.

2 An interlocutory appeal means an appeal

to the Commission from a ruling made by
the board during the time between
theissuance of a notice of hearing and the
issuance of the initial decision.
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II. PREHEARING CONFERENCES

(a) A special prehearing conference will be
held, within ninety (90) days after the notice
of hearing has been published, or such other
time as the Commission or the Board may
deem appropriate, in addition to the stand-
ard prehearing conference provided by §2.752.
The special prehearing conference, author-
ized by §2.75la, should be used to permit
identification of key issues; take steps nec-
essary for further identification of the
issues; consider all intervention petitions to
allow preliminary or final determination as
to the parties; and establish a schedule for
further actions in the proceeding.

(b) Within sixty (60) days after discovery
has been completed,3 or such other time as
the presiding officer or the Commission
deems appropriate, a second prehearing con-
ference—the prehearing conference provided
by §2.7562—is held to consider simplification,
clarification, and specification of the issues;
consider amendments to the pleadings; ob-
tain stipulations and admissions of facts and
of the contents and authenticity of docu-
ments to avoid unnecessary proof; identifica-
tion of witnesses; the setting of a hearing
schedule; and such other matters as may aid
in the orderly disposition of the hearing.

(c) A transcript of each prehearing con-
ference will be prepared. The board will issue
an order after the conclusion of the special
prehearing conference which recites the ac-
tion taken at the conference and agreements
by the parties, identifies the key issues in
controversy, makes a preliminary or final
determination as to the parties, and provides
for submission of status reports on discovery
by the parties. The board will also issue an
order after the conclusion of the second pre-
hearing conference that specifies the issues
in controversy in the proceeding. Each order
shall be served upon all parties to the pro-
ceeding. Objections to such order may be
filed by a party within five (5) days, or, in
the case of the staff, within ten (10) days.
The board may revise the order in the light
of the objections presented and, as permitted
by §2.718(i), may certify for determination to
the Commission such matters raised in the
objections as it deems appropriate. As speci-
fied in §2.752, the order shall control the sub-
sequent course of the proceeding unless
modified for good cause.

(d) Prehearing conferences are open to the
public except under exceptional cir-
cumstances involving such matters as classi-

3“Discovery”’, for this purpose, does not in-
clude production of the ACRS report, the
staff’s safety evaluation, or the detailed
statement on environmental considerations
prepared by the Director of Nuclear Reactor
Regulation or Director of Nuclear Material
Safety and Safeguards, as appropriate, or his
designee.
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fied information and certain privileged infor-
mation not normally a part of the hearing
record.

(e) The applicant, the staff and other par-
ties are required to provide each other and
the board with copies of prepared testimony
in advance of its being offered at the hear-
ing. A schedule may be established at the
second prehearing conference for exchange of
prepared testimony. Prepared testimony is
filed in the Commission’s public document
room and is available for public inspection.
When the staff has reached its conclusions
with respect to the application and prepared
a safety evaluation, the safety evaluation
will be made available—a point of time
which may or may not be prior to the hear-
ing.

III. INTERVENTION AND LIMITED APPEARANCES

(a)(1) As required by §2.714, a person who
wishes to intervene must set forth, in a peti-
tion for leave to intervene, his interest in
the proceeding and how the interest may be
affected by Commission action. Petitions for
leave to intervene shall, as a basis for ena-
bling the board or the Commission to deter-
mine how the petitioner’s interest may be af-
fected by the proceeding, set forth (i) the na-
ture of his right under the Act to be made a
party to the proceeding, (ii) the nature and
extent of the interest that may be affected
by the proceeding, and (iii) the effect of any
order which may be entered in the pro-
ceeding on the petitioner’s interest. The pe-
tition must identify the specific aspects as
to which the petitioner wishes to intervene
and set forth with particularity the facts
pertaining to his interest. The petitioner
must file a supplement to his petition con-
taining his contention(s) and basis therefor
not later than fifteen (15) days prior to the
holding of the special prehearing conference
pursuant to §2.751la. After consideration of
any answers to the petition, the board will
rule on the petition. If the board finds that
the petitioner’s interest is limited to one or
more of the issues in the proceeding, the in-
tervenor’s participation will be limited to
those issues.

Petitions and supplements thereto which
set forth contentions relating only to mat-
ters outside the jurisdiction of the Commis-
sion will be denied. In any event, the grant-
ing of a petition for leave to intervene does
not operate to enlarge the issues, or become
a basis for receipt of evidence, with respect
to matters beyond the jurisdiction of the
Commission.

(2) Petitions for leave to intervene which
are not filed within the time specified in the
notice of hearing will not be granted unless
the board determines that the petition
should be granted based upon paragraph
(a)(1) of this section and upon a balancing of
(i) good cause, if any, for petitioner’s failure
to file on time, (ii) the availability of other
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means whereby the petitioner’s interest will
be protected, (iii) the extent to which peti-
tioner’s participation may reasonably be ex-
pected to assist in developing a sound record,
(iv) the extent to which petitioner’s interest
will be represented by existing parties, and
(v) the extent which the petitioner’s partici-
pation will broaden the issues or delay the
proceedings.

(3) Those permitted to intervene become
parties to the proceeding, subject to any lim-
itations in the order granting leave to inter-
vene, and have all the rights of the applicant
to participate fully in the conduct of the
hearing, such as the examination and cross-
examination of witnesses, with respect to
their contentions related to the matters at
issue in the proceeding.

(4) If more than one person who has been
granted leave to intervene has substantially
the same kind of interest that may be af-
fected by the proceeding, and raises the same
basic questions, the board or the Commission
may order those persons to consolidate their
presentation of evidence, cross-examination,
briefs, proposed findings of fact and conclu-
sions of law and argument, unless such con-
solidation cannot be accomplished without
prejudice to the rights of a party.

(b) A person who does not wish to, or is not
qualified to become a party may be per-
mitted at the discretion of the board, to
make a limited appearance pursuant to
§2.715. Persons permitted to make limited
appearances do not become parties, but
should be permitted to make statements at
such stage of the proceeding as the board
may consider appropriate. A person making
a limited appearance may only make an oral
or written statement on the record, and may
not participate in the proceeding in any
other way. The board may wish to limit the
length of oral statements. A member of the
public does not have the right to participate
unless he has been granted the right to inter-
vene as a party or the right of limited ap-
pearance for the purpose of making a state-
ment.

IV. DISCOVERY

(a) Once the key issues in controversy are
identified in the special prehearing con-
ference order (§2.7561a.(d)), discovery may
proceed and will be limited to those matters.
In no event should the parties be permitted
to use discovery procedures to conduct a
‘“‘fishing expedition” or to delay the pro-
ceeding.

(b) Under the Commission’s rules of prac-
tice, discovery permitted by §§2.720, 2.740,
2.740a, 2.740b, 2.741, 2.742, and 2.744 must be
completed by the second prehearing con-
ference, except upon leave for good case
shown.

(c) Depositions, interrogatories and docu-
ment production between parties other than
the staff are obtainable on notice or request
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to the other party and without leave of the
Commission or the board, in line with the
Federal Rules of Civil Procedure.

(d) In general, staff documents that are rel-
evant to a proceeding will be publicly avail-
able as a matter of course unless there is a
compelling justification for their nondisclo-
sure. Therefore, document discovery directed
at the staff will be restricted, as provided in
§2.744, since most staff documents will be
publicly available and should reasonably dis-
close the basis for the staff’s position. For-
mal discovery of documents against the staff
will be limited to cases where it concerns a
matter necessary to a proper decision in a
case and the information sought is not ob-
tainable elsewhere. Discovery as a legiti-
mate means of obtaining information will
not be inhibited, but in view of the com-
prehensive body of information routinely
available without request, there should be
minimum need to resort to time consuming
discovery procedures. Discovery against the
staff (and other NRC personnel, including
consultants) by way of deposition is per-
mitted upon a showing of exceptional cir-
cumstances. Interrogatories may be ad-
dressed to the staff where the information is
necessary to proper decision in the case and
not obtainable elsewhere.

V. THE HEARING

The board should use its powers under
§§2.718 and 2.757 to assure that the hearing is
focused upon the matters in controversy
among the parties and that the hearing proc-
ess for the resolution of controverted mat-
ters is conducted as expeditiously as pos-
sible, consistent with the development of an
adequate decisional record.

The following procedures should be ob-
served in the conduct of public hearings:

(a) Preliminary:

(1) A verbatim transcript will be made of
the hearing.

(2) The Chairman should convene the hear-
ing by stating the title of the proceeding and
describing its nature.

(3) He should state the date, time, and
place at which the prehearing conferences
were held, and identify the persons partici-
pating in them. He should summarize the
second prehearing conference order.

(4) He should explain the procedures for the
conduct of the hearing. He should request
that counsel for the parties identify them-
selves on the record, and provide them with
the opportunity to make opening statements
of their respective positions.

(5) He should describe, for the benefit of
members of the public who may be present,
the respective roles of the board, the ACRS
and the staff, and the Commission proce-
dures for review of the decision. He should
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also describe the continuing review and in-
spection surveillance conducted by the Com-
mission after a construction permit or an op-
erating license has been issued.

(b)(1) The Chairman should call attention
to the provisions of §2.715 for participation
by limited appearance. He should briefly ex-
plain these provisions and the rights of per-
sons who are permitted to make limited ap-
pearances.

(2) The Chairman should inquire of those in
attendance whether there are any who wish
to participate in the hearing by limited ap-
pearance.

(3) Should any person seek leave to inter-
vene when the hearing has been convened, he
must set forth, with particularity in a writ-
ten petition, the reasons why it was not pos-
sible to file a petition within the time pre-
scribed in the notice of hearing, as described
in section III, to afford a basis for the board
to determine whether or not good cause has
been shown for the untimely filing. In grant-
ing a petition for leave to intervene which is
not timely filed, the board will impose such
conditions as are appropriate to minimize
any delay in the proceeding.

(4) A person making a limited appearance
may want not only to state his position, but
to raise questions which he would like to
have answered. This should be permitted to
the extent the questions are within the scope
of the proceeding as defined by the issues set
out in the notice of hearing, the prehearing
conference order, and any later orders. Usu-
ally such persons should be asked to make
their statements and raise their questions
early in the proceeding so that the board will
have an opportunity to be sure that relevant
and meritorious questions are properly dealt
with during the course of the hearing.

(5) It is the Commission’s view that the
rules governing intervention and limited ap-
pearances are necessary in the interest of or-
derly proceedings. The Commission also be-
lieves that through these two methods of
public participation all members of the pub-
lic are assured of the right to participate by
a method appropriate to their interest in the
matter. This should be fully explained at the
beginning of the hearing. In some cases the
board may feel that it must deny an applica-
tion to intervene but that it can still accom-
modate the desire of the person involved by
allowing him to make a statement and raise
questions under the limited appearance rule.

(6) Boards have considerable discretion as
to the manner in which they accommodate
their conduct of the hearing to local public
interest and the desires of local citizens to
be heard. Particularly in cases where it is
evident that there is local concern as to the
safety of the proposed plant, boards should
so conduct the hearing as to give appropriate
opportunity for local citizens to express
their views, while at the same time pro-
tecting the legal interests of all parties and
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the public interest in an orderly and efficient
licensing process.

(7 In some cases, argument and further
hearing can add nothing to the filings of the
parties. In those cases the board is author-
ized, pursuant to §2.749, on motion, to render
a decision, if the filings in the proceeding
and other materials show that there is no
genuine issue as to any material fact. How-
ever, in proceedings involving construction
permits, this procedure may be used only for
determining subordinate issues and not the
ultimate issue as to whether the construc-
tion permit should be issued.

(c) Opening statements:

(1) It is anticipated that the applicant, who
has the burden of proof, will, at an appro-
priate time early in the proceeding, make an
oral statement describing in terms that will
be readily understood by the public, the prin-
cipal safety and environmental consider-
ations involved in carrying out the activity
sought to be authorized.

(2) Other parties to the proceeding may
also make an oral opening statement de-
scribing their position on the proposed li-
censing action.

(d) Evidence:

(1) Pursuant to §2.732, the applicant has
the burden of proof.

(2) The parties are required to submit di-
rect testimony in written form and serve
copies of such prepared written testimony on
all parties pursuant to the schedule estab-
lished at the second prehearing conference—
in any event, at least 15 days in advance of
the session of the hearing at which such tes-
timony is to be presented, as provided by
§2.743(b), unless the board orders otherwise
on the basis of objections presented. The
staff’s position is reflected primarily in the
safety evaluation and final environmental
impact statement. Consequently, the staff
will not present its case until these docu-
ments are available. The use of such advance
written testimony is expected to expedite
the hearing process.

(3) The testimony of all witnesses will be
given under oath. These witnesses may be
collectively sworn at the opening of the
hearing or if additional witnesses are called
upon to testify at a subsequent stage they
may be sworn at the time of their appear-
ance. There is ordinarily no need for oral re-
cital of prepared testimony unless the Board
considers that some useful purpose will be
served.

(4) The proceedings should be conducted as
expeditiously as practicable, without impair-
ing the development of a clear and adequate
record. The order of presenting testimony
may be freely varied in the conduct of the
hearing. The Board may find it helpful to
take expert testimony from witnesses on a
roundtable basis after the receipt in evidence
of prepared testimony.
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(5) To prevent unnecessary delays and an
unnecessarily large record, the Board may,
pursuant to §2.757, limit cumulative testi-
mony, strike argumentative, repetitious, cu-
mulative, or irrelevant evidence, take other
necessary and proper steps to prevent argu-
mentative, repetitious or cumulative cross
examination, and impose appropriate time
limitations on arguments.

(6) Documentary evidence may be offered
in evidence as provided in §2.743. Such evi-
dence offered during the course of the hear-
ing should be described by counsel, and fur-
nished to the reporter for marking. Docu-
ments offered for marking should be num-
bered in order of receipt. On identification of
a document, it may be offered in evidence.

(7) Objections may be made by counsel to
any questions or any line of questioning, and
to the admission of any document and should
be ruled upon by the board. The board may
admit the evidence, may sustain the objec-
tion, or may receive the evidence, reserving
for later determination the question of ad-
missibility. In passing on objections, the
board, while not bound to view proferred evi-
dence according to its admissibility under
strict application of the rules of evidence in
judicial proceedings, should exclude evidence
that is irrelevant to issues in the case as de-
fined in the notice of hearing or the pre-
hearing conference order, or that pertains to
matters outside the jurisdiction of the board
or the Nuclear Regulatory Commission. Ir-
relevant material in prepared testimony sub-
mitted in advance under §2.743(b) may be
subject to a motion to strike under the pro-
cedures provided in §2.730.

(8) Use of scientifically or technically
trained persons who are not attorneys to
conduct direct or cross-examination on be-
half of a party is provided for in §2.733. This
procedure is a privilege, not a right, and may
be granted to further the conduct of the
hearing. Before permitting such a person to
conduct examination of witnesses, the board
must determine (i) that he has technical or
scientific qualifications, (ii) that he has read
the written testimony and any documents
which are to be the subject of his examina-
tion, and (iii) that he has prepared himself to
conduct a meaningful and expeditious exam-
ination. Permission to conduct examination
will be limited to the areas in which the in-
terrogator is shown to be qualified. The
party on whose behalf the interrogator con-
ducts the examination and his attorney are
responsible for the interrogator’s conduct of
examination or cross-examination.

(9) The extent to which challenges to NRC
regulations can be made in a licensing pro-
ceeding is limited. A party may petition for
waiver of or exception to the application of
a specified NRC rule or regulation to an as-
pect of the subject matter of the proceeding.
The party must file a petition and an affi-
davit that identifies the specific aspect of
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the subject matter of the proceeding as to
which application of the rule or regulation
would not serve the purpose for which the
regulation was adopted and that sets forth
with particularity the special circumstances
alleged to justify a waiver or exception on
that ground (§2.758). Upon a finding by the
board, based on the petition and affidavits
and any material submitted by other parties,
that the party has not made a prima facie
case, no evidence, discovery, or argument
will be allowed on the matter. If the Board
finds that such a showing has been made, it
will certify the matter, without ruling, di-
rectly to the Commission for a determina-
tion as to whether the application of the reg-
ulation to a particular aspect of the subject
matter of the proceeding should be waived or
an exception made.

(10) The Commission has recognized the
public interest in achieving fair and reason-
able settlement of contested proceedings
(§2.759). Therefore, to the extent not incon-
sistent with the Act, fair and reasonable set-
tlements are encouraged, either as to par-
ticular issues in a proceeding or the entire
proceeding.

(11) Unless testimony is being taken on a
roundtable basis or there is some occasion
for clarification of testimony as rendered,
the board may wish to reserve its questions
until the parties have completed questioning
of the witnesses, since counsel for the respec-
tive parties will generally be prepared to de-
velop the various lines of pertinent ques-
tions.

(12) Conferences for the clarification of
matters between the board and the parties,
or the formulation of more meaningful ques-
tions, may be used to expedite the hearing
and simplify the record. Informal con-
ferences, including telephone conferences,
should be encouraged to this end.

(13) The board should ordinarily not ad-
journ the hearing once it has begun, except
as the hearing may be divided into segments
to permit consideration of discrete areas,
such as (i) radiological health and safety or
(ii) environmental impact. To the extent
practicable, legal questions should be re-
solved prior to the hearing. If the board be-
lieves that additional information is re-
quired in the presentation of the case, it
would be expected to request the applicant
or other party to supplement the presen-
tation. If a recess should prove necessary to
obtain such additional evidence, the recess
should ordinarily be postponed until avail-
able evidence has been received.

(14) Many of the time limitations pre-
scribed in part 2 were set to allow the max-
imum time for the parties to the proceedings
to perform various activities. Where the ac-
tivities covered by the limitations can be
performed in less time, the time limits may
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be reduced by order of the board, if appro-
priate, where such action would not preju-
dice a party. Similarly, in any case in which
a time limit is not set by part 2, the board
should impose reasonable time limits.

(e) Record:

(1) The transcript of testimony and the ex-
hibits, together with all of the papers and re-
quests filed in a proceeding, constitute the
record for decision, except to the extent that
official notice is taken.

(2) Generally speaking, a decision by a
board must be made on the basis of evidence
which is in the record of the proceeding. A
board, however, is expected to use its expert
knowledge and experience in evaluating and
drawing conclusions from the evidence that
is in the record. The board may also take ac-
count of and rely on certain facts which do
not have to be ‘“‘proved’ since they are ‘‘offi-
cially noticed’’; these facts do not have to be
‘“‘proved”’ since they are matters of common
knowledge. Pursuant to §2.743(i) ‘‘official no-
tice’”” may be taken of any fact of which judi-
cial notice might be taken by the courts of
the United States and of any technical or
scientific fact within the knowledge of the
Commission as an expert body. Each fact of-
ficially noticed must be specified in the
record with sufficient particularity to advise
the parties of the matters which have been
noticed or brought to the attention of the
parties before the final decision, and each
party adversely affected by the decision
must be afforded an opportunity to con-
trovert the noticed fact. (For example, a
board might take ‘official notice’” of the
fact that high level wastes are encountered
mainly as liquid residue from fuel reprocess-
ing plants.) Matters which are ‘‘officially no-
ticed” by a board furnish the same basis for
findings of fact as matters which have been
placed in evidence and proved in the usual
sense.

(f) Participation by board members:

(1) In contested proceedings, the board will
determine controverted matters as well as
decide whether the findings required by the
Act and the Commission’s regulations should
be made and whether, in accordance with
subpart A of part 51, the construction permit
should be issued as proposed. Thus, in such
proceedings, the board will determine the
matters in controversy and may be called
upon to make technical judgments of its own
on those matters. As to matters pertaining
to radiological health and safety which are
not in controversy, boards are neither re-
quired nor expected to duplicate the review
already performed by the staff and ACRS,
and they are authorized to rely upon the tes-
timony of the staff, the applicant, and the
conclusions of the ACRS, which are not con-
troverted by any party.

(2) In an uncontested case, boards are nei-
ther required nor expected to duplicate the
radiological safety review already performed
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by the staff and the ACRS and they are au-
thorized to rely upon the testimony of the
staff and the applicant, and the conclusions
of the ACRS. The role of the board is not to
conduct a de novo evaluation of the applica-
tion, but rather to decide whether the appli-
cation and the record of the proceeding con-
tain sufficient information, and the review of
the application by the Commission’s staff,
including the environmental review pursuant
to the National Environmental Policy Act of
1969, has been adequate, to support the find-
ings proposed to be made by the Director of
Regulation and the issuance of the construc-
tion permit proposed by the Director of Reg-
ulation. In doing so, the board is expected to
be mindful of the fact that it is the appli-
cant, not the staff, who is the proponent of
the construction permit and who has the
burden of proof.

(3) Whether the construction permit pro-
ceeding is contested or uncontested, the
board will, as to environmental impact mat-
ters, (a) determine whether the requirements
of section 102(2) (A), (C) and (E) of the Na-
tional Environmental Policy Act of 1969 and
subpart A of part 51 of this chapter have been
complied with; (b) independently consider
the final balance among conflicting factors
contained in the record, with a view to deter-
mining the appropriate action to be taken;
and (c) determine whether the construction
permit should be granted, denied, or appro-
priately conditioned to protect environ-
mental values.

(4) A question may be certified to the Com-
mission for determination when a major or
novel question of policy, law or procedure is
involved which cannot be resolved except by
the Commission and when the prompt and
final decision of the question is important
for the protection of the public interest or to
avoid undue delay or serious prejudice to the
interests of a party. For example, a board
may find it appropriate to certify novel ques-
tions as to the regulatory jurisdiction of the
Commission or the right of persons to inter-
vene.

(g) Close of hearing:

(1) If, at the close of the hearing, the board
should have uncertainties with respect to
the matters in controversy because of a need
for a clearer understanding of the evidence
which has already been presented, it is ex-
pected that the board would normally invite
further argument from the parties—oral or
written or both—before issuing its initial de-
cision. If the uncertainties arise from lack of
sufficient information in the record, it is ex-
pected that the board would normally re-
quire further evidence to be submitted in
writing with opportunity for the other par-
ties to reply or reopen the hearing for the
taking of further evidence, as appropriate. If
either of such courses is followed, it is ex-
pected that the applicant would normally be

137



Pt. 2, App. A

afforded the opportunity to make the final
submission.

(2) A board should give each party the op-
portunity to make a brief closing statement.

(3) A schedule should be set by the board
and recorded, either in the transcript or by
written order, of the dates upon which the
parties are directed by the board to file pro-
posed findings of fact and conclusions of law.
In uncontested cases, the proposed findings
will ordinarily be extremely brief. In con-
tested proceedings, proposed findings of fact
and conclusions of law submitted by the par-
ties may be more detailed. While brevity in
such submissions is encouraged, the proposed
findings and conclusions should be such as to
reflect the position of parties submitting
them, and the technical and factual basis
therefor.

(4) The board should dispose of any addi-
tional procedural requests.

(5) The chairman should formally close the
hearing.

VI. POSTHEARING PROCEEDINGS, INCLUDING
THE INITIAL DECISION

(a) A board, acting through the Chairman,
should dispose of procedural requests made
after the close of the hearing, including mo-
tions of the parties for correction of the
transcript. Responses to requests and mo-
tions of the parties are made part of the
record by issuance of written orders.

(b) On receipt of proposed findings and con-
clusions from the parties, the board should
prepare the initial decision. Under the Ad-
ministrative Procedure Act and the Commis-
sion’s regulations, the decision should in-
clude:

(1) Findings, conclusions, and rulings, with
the reasons or basis for them, on all material
issues of fact, law, or discretion presented on
the record;

(2) All facts officially noticed and relied
on, if any, in making the decision;

(3) The appropriate ruling, order, or denial
or relief, with the effective date and time
within which a notice of appeal from the ini-
tial decision may be filed;

(4) The time when the decision becomes
final.

(c) Issues to be decided by the board:

(1) In a contested proceedings for the
issuance of a construction permit, the board
will determine the following issues:

(i) Whether in accordance with the provi-
sions of §50.35(a) of this chapter:

(a) The applicant has described the pro-
posed design of the facility, including, but
not limited to, the principal architectural
and engineering criteria for the design, and
has identified the major features or compo-
nents incorporated therein for the protection
of the health and safety of the public;

(b) Such further technical or design infor-
mation as may be required to complete the
safety analysis and which can reasonably be
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left for later consideration, will be supplied
in the final safety analysis report;

(c) Safety features or components, if any,
which requires research and development
have been described by the applicant and the
applicant has identified, and there will be
conducted, a research and development pro-
gram reasonably designed to resolve any
safety questions associated with such fea-
tures and components; and

(d) On the basis of the foregoing, there is
reasonable assurance that

(1) Such safety questions will be satisfac-
torily resolved at or before the latest date
stated in the application for completion of
construction of the proposed facility, and

(2) Taking into consideration the site cri-
teria contained in part 100 of this chapter,
the proposed facility can be constructed and
operated at the proposed location without
undue risk to the health and safety of the
public.

(ii) Whether the applicant is technically
qualified to design and construct the pro-
posed facility;

(iii) Whether the applicant is financially
qualified to design and construct the pro-
posed facility;

(iv) Whether the issuance of a permit for
the construction of the facility will be inim-
ical to the common defense and security or
to the health and safety of the public;

(v) Whether, with respect to the require-
ments of section 102(2) (A), (C) and (E) of the
National Environmental Policy Act, in ac-
cordance with subpart A of part 51 of this
chapter, the construction permit should be
issued as proposed.

(2) In an uncontested proceeding for the
issuance of a construction permit, the board
will, without conducting a de novo evalua-
tion of the application, determine:

(i) Whether the application and the record
of the proceeding contain sufficient informa-
tion, and the review of the application by the
Commission’s staff has been adequate, to
support the findings proposed to be made and
required by the Act for the issuance of the
construction permit proposed by the Direc-
tor of Nuclear Reactor Regulation or Direc-
tor of Nuclear Material Safety and Safe-
guards, as appropriate, and

(ii) Whether the review conducted pursuant
to the National Environmental Policy Act of
1969 has been adequate.

(3) Regardless of whether the proceeding is
contested or uncontested, the board will, in
its initial decision, in accordance with sub-
part A of part 51 of this chapter:

(i) Determine whether the requirements of
section 102(2) (A), (C) and (E) of the National
Environmental Policy Act and subpart A of
part 51 of this chapter have been complied
with in the proceeding;

(ii) Independently consider the final bal-
ance among conflicting factors contained in
the record of the proceeding with a view to
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determining the appropriate action to be
taken; and

(iii) Determine whether the construction
permit should be issued, denied, or appro-
priately conditioned to protect environ-
mental values.

(d) It is expected that ordinarily a board
will render its initial decision within 35 days
after its receipt of proposed findings of fact
and conclusions of law filed by the parties in
a contested case and within 15 days after re-
ceipt of such proposed findings and conclu-
sions in an uncontested case.

(e) The initial decision will be transmitted
to the Chief, Docketing and Service Section,
Office of the Secretary, for issuance.

(f) After the board’s initial decision is
issued, the entire record of the hearing, in-
cluding the board’s initial decision, will be
sent to the Commission for review. In the
course of this review, the Commission may
allow the board’s decision to become the
final decision of the Commission, may mod-
ify a board decision, or may send the case
back to the board for additional testimony
on particular points or for further consider-
ation of particular issues.

VII. GENERAL

(a) Two members, being a majority of the
board, constitute a quorum, if one of those
members is the member qualified in the con-
duct of administrative proceedings. The vote
of a majority controls in any decision by a
board, including rulings during the course of
a hearing as well as formal orders and the
initial decision. A dissenting member is of
course, free to express his dissent and the
reasons for it in a separate opinion for the
record.

(b) The Commission or the Chairman of the
Atomic Safety and Licensing Board Panel
may designate a technically qualified alter-
nate or an alternate qualified in the conduct
of administrative proceedings, or both, for a
board. The designation of an alternate is dis-
cretionary. Alternates may be designated
where the Commission (or the Chairman of
the Atomic Safety and Licensing Board
Panel) in its judgment believes that a pro-
ceeding involves factors that warrant the
continuing assignment and presence of an al-
ternate. If any alternates are designated be-
fore the hearing, they will receive copies and
become familiar with the application and
other documents filed by the parties prior to
the start of the hearing. It is expected that
an alternate will be constituted or appointed
by the Commission or the Chairman of the
Atomic Safety and Licensing Board Panel as
a member of the board in situations where a
technically qualified member of the board,
or the member qualified in the conduct of ad-
ministrative proceedings, becomes unavail-
able.

(c) Section 2.781 specifies when consulta-
tion between Commissioners or boards, on
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the one hand, and the staff, on the other
hand, is permitted in licensing proceedings
conducted under subpart G. Section 2.781
also permits a board, in the same type of
proceeding, to consult with members of the
panel from which the members of the board
are drawn.

VIII. PROCEDURES APPLICABLE TO OPERATING
LICENSE PROCEEDINGS

(a) This section sets out certain differences
in procedure from those described in sections
I-VII above, which are required by the fact
that the proceeding is for the issuance of an
operating license rather than a construction
permit. Otherwise, the provisions of sections
I through VII of this statement of general
policy also apply to an operating license pro-
ceeding, except as the context requires oth-
erwise.

(b) In an operating license proceeding the
board will determine the matters in con-
troversy among the parties, and where the
board determines that a serious safety, envi-
ronmental, or common defense and security
matter was not raised by the parties, the
board will determine such matter as being
among the issues to be decided. Those issues
will be specified in the notice of a hearing
issued by the Commission, or in a prehearing
conference order issued by the board in the
exercise of its discretion during the hearing.

The issues will be the matters in con-
troversy among the parties or raised by the
board within the purview of the following:

(1) Whether there is reasonable assurance
that construction of the facility will be sub-
stantially completed, on a timely basis, in
conformity with the construction permit and
the application as amended, the provisions of
the Act, and the rules and regulations of the
Commission;

(2) Whether the facility will operate in
conformity with the application as amended,
the provisions of the Act, and the rules and
regulations of the Commission;

(3) Whether there is reasonable assurance
(i) that the activities to be authorized by the
operating license can be conducted without
endangering the health and safety of the
public, and (ii) that such activities will be
conducted in compliance with the Commis-
sion’s regulations;

(4) Whether the applicant is technically
and financially qualified to engage in the ac-
tivities to be authorized by the operating li-
cense in accordance with the Commission’s
regulations, except that the issue of finan-
cial qualification shall not be considered by
the board if the applicant is an electric util-
ity seeking a license to operate a utilization
facility of the type described in §50.21(b) or
§50.22.

(5) Whether the applicable provisions of 10
CFR part 140 have been satisfied;
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(6) Whether issuance of the license will be
inimical to the common defense and security
or to the health and safety of the public; and

(7 Whether, with respect to the require-
ments of section 102(2) (A), (C), and (E) of the
National Environmental Policy Act, in ac-
cordance with subpart A of part 51, the oper-
ating license should be issued as proposed.

(c) The board, in operating license pro-
ceedings, will make findings on the matters
in controversy among the parties and any
matter not raised by the parties but exam-
ined by the board in its discretion in accord-
ance with paragraph (b) of this section and
§2.760a. Depending on the resolution of those
matters, the Director of Regulation would
issue, deny, or appropriately condition the
operating license.

(d) In operating license proceedings, the
procedure for summary disposition of the
proceeding on the pleadings described in
§2.749 may be used to determine the ultimate
issue of whether the operating license should
be issued.

IX. [RESERVED]

X. PROCEEDINGS FOR THE CONSIDERATION OF
ANTITRUST ASPECTS OF FACILITY LICENSE
APPLICATIONS

(a) Under the Atomic Energy Act of 1954, as
amended, the Commission is required, with
respect to applications for construction per-
mits or operating licenses for production and
utilization facilities for industrial or com-
mercial purposes licensed under section 103,
which include power reactors subject to the
mandatory hearing requirements of section
189a of the Act, to follow procedures for anti-
trust review in section 105c¢ of the Act. This
section outlines the procedures used by the
Commission to implement that section.

(b)(1) When the antitrust information por-
tion of an application is received and dock-
eted for a facility construction permit under
section 103 of the Act which is subject to
antitrust review under section 105c, the no-
tice of receipt of the antitrust information
published in the FEDERAL REGISTER shall
state that persons who wish to have their
views on the antitrust aspects of the applica-
tion considered by the NRC and presented to
the Attorney General for consideration shall
submit such views to the Commission within
sixty (60) days after publication of the no-
tice.

(2) Upon receipt of the antitrust informa-
tion responsive to Regulatory Guide 9.3 sub-
mitted in connection with an application for
a facility operating license under section 103
of the Act, the Director of Nuclear Reactor
Regulation or the Director of Nuclear Mate-
rial Safety and Safeguards, as appropriate,
shall publish in the FEDERAL REGISTER and
in appropriate trade journals a ‘‘Notice of
Receipt of Operating License Antitrust In-
formation.”” The notice shall invite persons
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to submit, within thirty (30) days after publi-
cation of the notice, comments or informa-
tion concerning antitrust aspects of the ap-
plication to assist the Director in deter-
mining, pursuant to section 105c of the Act,
whether significant changes in the licensee’s
activities or proposed activities have oc-
curred since completion of the previous anti-
trust review in connection with the con-
struction permit application. The notice
shall also state that persons who wish to
have their views on the antitrust aspects of
the application considered by the NRC and
presented to the Attorney General for con-
sideration should submit such views within
thirty (30) days after publication of the no-
tice to: U.S. Nuclear Regulatory Commis-
sion, Washington, DC 20555, Attention: Chief,
Antitrust and Economic Analysis Branch.

(3) If the Director of Nuclear Reactor Reg-
ulation or the Director of Nuclear Material
Safety and Safeguards, as appropriate, after
reviewing any comments or information re-
ceived in response to the published notice
and any comments or information regarding
the applicant received from the Attorney
General, concludes that there have been no
significant changes since the completion of
the previous antitrust review in connection
with the construction permit, a finding of no
significant changes shall be published in the
FEDERAL REGISTER, together with a notice
stating that any request for reevaluation of
such finding should be submitted within
thirty (30) days of publication of the notice.
If no requests for reevaluation are received
within that time, the finding shall become
the NRC’s final determination. Requests for
a reevaluation of the no significant changes
determination shall be accepted after the
date when the Director’s finding becomes
final but before the issuance of the OL only
if they contain new information, such as in-
formation about facts or events of antitrust
significance that have occurred since that
date, or information that could not reason-
ably have been submitted prior to that date.

(4) If, as a result of the reevaluation of the
finding described above, it is determined
that there have been no significant changes,
the Director of Nuclear Reactor Regulation
or Director of Nuclear Material Safety and
Safeguards, as appropriate, shall deny the re-
quest and shall publish a notice of finding of
no significant changes in the FEDERAL REG-
ISTER. The notice and finding become the
final NRC decision thirty (30) days after
being made and only in the event that the
Commission has not exercised sua sponte re-
view.

(5) If the Director of Nuclear Reactor Reg-
ulation or the Director of Nuclear Material
Safety and Safeguards, as appropriate, con-
cludes that significant changes have oc-
curred since the completion of the previous
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antitrust review in connection with the con-
struction permit, then the provisions of
§2.102(d) shall apply.

(c)(1) Except as provided in paragraph (c)(2)
below, the Director of Nuclear Reactor Regu-
lation or the Director of Nuclear Material
Safety and Safeguards, as appropriate, shall
refer and transmit a copy of each application
for a construction permit or an operating li-
cense for a utilization or production facility
under section 103 of the Act, to the Attorney
General as required by section 105¢ of the
Act. Under that section, the Attorney Gen-
eral will, within a reasonable time, but in no
event to exceed 180 days after receipt, render
such advice to the Commission as is deter-
mined to be appropriate in regard to the
finding to be made by the Commission as to
whether the activities under the license
would create or maintain a situation incon-
sistent with the antitrust laws specified in
subsection 105a of the Act.

(2) The review by the Attorney General de-
scribed in paragraph (c)(1) above is not re-
quired for applications for operating licenses
for production or utilization facilities under
section 103 of the Act for which the construc-
tion permit was also issued under section
103, unless the Director of Nuclear Reactor
Regulation or the Director of Nuclear Mate-
rial Safety and Safeguards, as appropriate,
determines, after consultation with the At-
torney General and in accordance with
§2.101(e), that such review is advisable on the
ground that significant changes in the li-
censee’s activities or proposed activities
have occurred subsequent to the previous re-
view by the Attorney General and by the
Commission under section 105c of the Act in
connection with the construction permit.

(d) The Director of Nuclear Reactor Regu-
lation or Director of Nuclear Material Safety
and Safeguards, as appropriate, will publish
the Attorney General’s advice in the FED-
ERAL REGISTER promptly upon receipt, and
will make such advice a part of the record in
any proceeding on antitrust matters con-
ducted in accordance with subsection 105c(5)
and section 189a of the Act. The Director of
Regulation will also publish in the FEDERAL
REGISTER a notice that the Attorney General
has not rendered any such advice. The notice
published in the FEDERAL REGISTER will also
include a notice of hearing, if appropriate,
or, if the Attorney General has not rec-
ommended a hearing, will state that any per-
son whose interest may be affected by the
proceeding may, pursuant to and in accord-
ance with §2.714, file a petition for leave to
intervene and request a hearing on the anti-
trust aspects of the application. The notice
will state that petitions for leave to inter-
vene and requests for hearing shall be filed
within 30 days after publication of the no-
tice.

(e) If a hearing on antitrust aspects of the
application is requested, or is recommended

Pt. 2, App. A

by the Attorney General, it will generally be
held separately from the hearing held on
matters of radiological health and safety and
common defense and security described in
sections I-VIII of this appendix. The notice
of hearing will fix a time for the hearing,
which will be as soon as practicable after the
receipt of the Attorney General’s advice and
compliance with section 189a of the Act and
other provisions of this part. However, as
permitted by subsection 105c¢(8) of the Act,
with respect to proceedings in which an ap-
plication for a construction permit was filed
prior to December 19, 1970, and proceedings
in which a written request for antitrust re-
view of an application for an operating li-
cense to be issued under section 104b has
been made by a person who intervened or
sought by timely written notice to the Com-
mission to intervene in the construction per-
mit proceeding for the facility to obtain a
determination of antitrust consideration or
to advance a jurisdictional basis for such de-
termination within 25 days after the date of
publication in the FEDERAL REGISTER of no-
tice of filing of the application for an oper-
ating license or December 19, 1970, whichever
is later, the Commission may issue a con-
struction permit or operating license, pro-
vided that the permit or license so issued
contains the condition specified in §50.55b of
this chapter.

(f) Hearings on antitrust aspects will be
conducted by a presiding officer, either an
Administrative Law Judge or an atomic safe-
ty and licensing board comprised of three
members, one of whom will be qualified in
the conduct of administrative proceedings
and two of whom will have such technical or
other qualifications as the Commission
deems appropriate to the issues to be de-
cided.

(g) When the Attorney General has advised
that there may be adverse antitrust aspects
and recommends that a hearing be held, the
Attorney General or his designee may par-
ticipate as a party in the proceedings.

(h) At the hearing, the presiding officer
will give due consideration to the advice re-
ceived from the Attorney General and to evi-
dence pertaining to antitrust aspects re-
ceived at the hearing.

(i) The presiding officer will, in the initial
decision, make a finding as to whether the
activities under the proposed license would
create or maintain a situation inconsistent
with the antitrust laws as specified in sec-
tion 105a of the Act. If the presiding officer
finds that such a situation would be created
or maintained, it will consider, in deter-
mining whether the permit or license should
be issued or continued, such other factors as
it deems necessary to protect the public in-
terest, including the need for power in the
affected area. The certainty of contravening
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the antitrust laws or the policies clearly un-
derlying these laws is not intended to be im-
plicit in this standard; nor is mere possi-
bility of inconsistency. The finding will be
based on reasonable probability of con-
travention of the antitrust laws or the poli-
cies clearly underlying these laws. The pre-
siding officer will conclude whether, in its
judgment, it is reasonably probable that the
activities under the license would, when the
license is issued or thereafter, be incon-
sistent with any of the antitrust laws or the
policies clearly underlying these laws.

(j) On the basis of the findings in the pro-
ceeding on the antitrust aspect of the appli-
cation, the presiding officer may (i) author-
ize the issuance of the permit or license after
favorable consideration of matters of radio-
logical health and safety and common de-
fense and security, and matters raised under
the National Environmental Policy Act of
1969, at the hearing described in sections I-
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VIII of this appendix; (ii) authorize the con-
tinuation of a permit or license already
issued; (iii) direct the denial of the applica-
tion for the permit or license, or the rescis-
sion of a permit or license already issued; or
(iv) authorize the issuance of a permit or li-
cense subject to appropriate conditions, and
subject to favorable consideration of matters
of radiological health and safety and com-
mon defense matters raised under the Na-
tional Environmental Policy Act of 1969 at
the hearing described in sections I-VIII of
this appendix.

[31 FR 12777, Sept. 30, 1966]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting appendix A, see the List of
CFR Sections Affected, which appears in the
Finding Aids section of the printed volume
and on GPO Access.

APPENDIXES B-C TO PART 2 [RESERVED]

APPENDIX D TO PART 2—SCHEDULE FOR THE PROCEEDING ON APPLICATION FOR A LI-
CENSE TO RECEIVE AND POSSESS HIGH-LEVEL RADIOACTIVE WASTE AT A GEO-

LOGIC REPOSITORY OPERATIONS AREA

Day Regulation (10 CFR)

Action

2.101(f)(8), 2,105(a)(5)
2.1014(a)(1)

P11 (5) R

50 o PO T(:) R

70 e 20021 oo

0o oo
2.1018(b)(1), 2.1019 .

120 oo 2.1015(b)

120 2.1015(b)

2.1015(b) ...

2.1015(b) ...

Supp. info ...

810 ...

840 ... 2.754(a)(1) ..
850 ... 2.754(a)(2) ..
860 ... 2.754(3)(2) ..
865 ... 2.754(a)(3) ..

955 ...
965 ...

2.760 ......
2.788(a), 2.762(a), 2.1015(C) ...

FEDERAL REGISTER Notice of Hearing.
Petition to intervene/request for hearing, w/contentions.

..... Petition for status as interested government participant &

interested government participant petitions.

..... Answers to intervention & interested government partici-

pant petitions.

..... 1st Prehearing Conference.
..... 1st Prehearing Conference Order; identifies participants in

proceeding, admits contentions, and sets discovery and
other schedules.

Deposition discovery begins.

Appeals from 1st Prehearing Conference Order, w/briefs.

Briefs in opposition to appeals.

Commission order ruling on appeals from 1st Prehearing
Conference Order.

NRC staff issues SER.

2nd Prehearing Conference.

2nd Prehearing Conference Order; finalizes issues for
hearing and sets schedule for prefiled testimony and
hearing.

Appeals from 2nd Prehearing Conference Order, w/briefs.

Briefs in opposition to appeals.

..... Commission order ruling on appeals from 2nd Prehearing

Conference Order.

Last practicable date for motions for summary disposition.

Replies to last practicable motions for summary disposi-
tion.

Discovery complete.

Presiding Officer order on last practicable motions for
summary disposition.

..... Appeals from last practicable summary disposition order

wibriefs.

Evidentiary hearing begins.

Briefs in opposition to appeals from last practicable sum-
mary disposition orders.

Evidentiary hearing ends.

Applicant’s proposed findings.

Other parties’ (except NRC staff's) proposed findings.

NRC staff's proposed findings.

Applicant’s reply to proposed findings.

Initial Decision.

Stay motions to Commission Notices of Appeals.
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Action

Day Regulation (10 CFR)
975
995 L | e
2.762(b)
1005 2.788(a) ..
1015 2.788(d) ..
1025 2.762(c) ..

2.762(c) ..

Replies to stay motions.

Commission ruling on stay motion.

Appellant’s briefs.

Stay motions to Commission.

Replies to stay motions.

Appellee’s brief.

NRC staff brief.

Completion of NMSS and Commission supervisory review;
Commission ruling on any stay motions; issuance of
construction authorization; NWPA 3-year period tolled.

Oral argument on appeals.

Commission decision.

[56 FR 7798, Feb. 26, 1991; 56 FR 14151, Apr. 5, 1991]

PART 4—NONDISCRIMINATION IN
FEDERALLY ASSISTED COMMIS-
SION PROGRAMS

GENERAL PROVISIONS

Sec.

4.1 Purpose and scope.

4.2 Subparts.

4.3 Application of this part.

4.4 Definitions.

4.5 Communications and reports.

4.6 Maintenance of records.

4.8 Information collection
OMB approval.

requirements:

Subpart A—Regulations Implementing Title
VI of the Civil Rights Act of 1964 and
Title IV of the Energy Reorganization
Act of 1974

DISCRIMINATION PROHIBITED

4.11 General prohibition.

4.12 Specific discriminatory actions prohib-
ited.

4.13 Employment practices.

4.14 Medical emergencies.

ASSURANCES REQUIRED

4.21
4.22
4.24

General requirements.
Continuing State programs.
Assurances from institutions.

COMPLIANCE INFORMATION

4.31
4.32
4.33
4.34

Cooperation and assistance.

Compliance reports.

Access to sources of information.

Information to beneficiaries and par-
ticipants.

CONDUCT OF INVESTIGATIONS

4.41
4.42
4.43
4.44
4.45

Periodic compliance reviews.

Complaints.

Investigations.

Resolution of matters.

Intimidatory or retaliatory acts pro-
hibited.

MEANS OF EFFECTING COMPLIANCE

4.46 Means available.

4.47 Noncompliance with §4.21.

4.48 Termination of or refusal to grant or to
continue Federal financial assistance.

4.49 Other means authorized by law.

OPPORTUNITY FOR HEARING

4.51 Notice of opportunity for hearing.

HEARINGS AND FINDINGS

4.61
4.62
4.63
4.64

Presiding officer.

Right to counsel.

Procedures, evidence, and record.
Consolidated or joint hearings.

DECISIONS AND NOTICES

4.71
4.72
4.73
4.74
4.75

Initial decision or certification.
Exceptions and final decision.
Rulings required.

Content of orders.

Post termination proceedings.

JUDICIAL REVIEW

4.81 Judicial review.

EFFECT ON OTHER REGULATIONS; FORMS AND
INSTRUCTIONS

4.91 Effect on other regulations.
4.92 Forms and instructions.
4.93 Supervision and coordination.

Subpart B—Regulations Implementing Sec-
fion 504 of the Rehabilitation Act of
1973, as Amended

4.101 Definitions.

DISCRIMINATORY PRACTICES

4.121 General prohibitions against discrimi-
nation.

4.122 General prohibitions against employ-
ment discrimination.

4.123 Reasonable accommodation.

4.124 Employment criteria.

4.125 Preemployment inquiries.

4.126 General requirement concerning pro-
gram accessibility.
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4.127 Existing facilities.
4.128 New construction.

ENFORCEMENT

4.231 Responsibility of applicants and re-
cipients.

4.232 Notice.

4.233 Enforcement procedures.

Subpart C—Regulations Implementing the
Age Discrimination Act of 1975, as
Amended

GENERAL

4.301
4.302
4.303

Purpose and scope.
Application of this subpart.
Definitions.

STANDARDS FOR DETERMINING AGE
DISCRIMINATION

4.311 Rules against age discrimination.

4.312 Definitions of ‘“‘normal operation’ and
‘“‘statutory objective’’.

4.313 Exceptions to the rules against age

discrimination. Normal operation or
statutory objective of any program or ac-
tivity.

4.314 Exceptions to the rules against age
discrimination. Reasonable factors other
than age.

4.315 Burden of proof.

DUTIES OF NRC RECIPIENTS

4.321 Assurance of compliance.

4.322 Written notice, technical assistance,
and educational materials.

4.324 Information requirements.

INVESTIGATION, CONCILIATION, AND
ENFORCEMENT PROCEDURES

4.331
4.332
4.333

Compliance reviews.

Complaints.

Mediation.

4.334 Investigation.

4.335 Prohibition against intimidation or
retaliation.

4.336 Compliance procedure.

4.337 Hearings, descisions, post-termination
proceedings.

4.338 Remedial and affirmative action by re-
cipients.

4.339 Alternate funds disbursal procedure.

4.340 Exhaustion of administrative rem-
edies.

4.341 Reports.

Subpart D [Reserved]

Subpart E—Enforcement of Nondiscrimina-
tion on the Basis of Handicap in Pro-
grams or Activities Conducted by the
U.S. Nuclear Regulatory Commission

4.501 Purpose.
4.502 Application.
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4.503 Definitions.

4.504-4.509 [Reserved]

4.510 Self-evaluation.

4.511 Notice.

4.512-4.529 [Reserved]

4.530 General prohibitions against discrimi-
nation.

4.531-4.539 [Reserved]

4.540 Employment.

4.541-4.548 [Reserved]

4.549 Program accessibility: Discrimination
prohibited.

4.550 Program accessibility: Existing facili-
ties.

4.551 Program accessibility: New construc-
tion and alterations.

4.552-4.559 [Reserved]

4.560 Communications.

4.561-4.569 [Reserved]

4.570 Compliance procedures.

4.571-4.999 [Reserved]

APPENDIX A TO PART 4—FEDERAL FINANCIAL
ASSISTANCE TO WHICH THIS PART APPLIES

AUTHORITY: Sec. 161, 68 Stat. 948, as amend-
ed (42 U.S.C. 2201); sec. 274, 73 Stat. 688, as
amended (42 U.S.C. 2021); sec. 201, 88 Stat.
1242, as amended (42 U.S.C. 5841).

Subpart A also issued under secs. 602-605,
Pub. L. 88-352, 78 Stat. 252, 2563 (42 U.S.C.
2000d-1-2000d-4); sec. 401, 88 Stat. 1254 (42
U.S.C. 5891).

Subpart B also issued under sec. 504, Pub.
L. 93-112, 87 Stat. 394 (29 U.S.C. 706); sec. 119,
Pub. L. 95-602, 92 Stat. 2984 (29 U.S.C. 794);
sec. 122, Pub. L. 95602, 92 Stat. 2984 (29 U.S.C.
706(6)).

Subpart C also issued under Title III of
Pub. L. 94-135, 89 Stat. 728, as amended (42
U.S.C. 6101).

Subpart E also issued under 29 U.S.C. 794.

SOURCE: 29 FR 19277, Dec. 31, 1964, unless
otherwise noted.

GENERAL PROVISIONS

§4.1 Purpose and scope.

The regulations in this part imple-
ment:

(a) The provisions of title VI of the
Civil Rights Act of 1964, Pub. L. 88-352;
(78 Stat. 241; 42 U.S.C. 2000a note), and
title IV of the Energy Reorganization
Act of 1974, Pub. L. 93-438, (88 Stat.
1233; 42 U.S.C. 5801 note), which relate
to nondiscrimination with respect to
race, color, national origin or sex in
any program or activity receiving Fed-
eral financial assistance from NRC;

(b) The provisions of section 504 of
the Rehabilitation Act of 1973, as
amended, Pub. L. 93-112 (87 Stat. 355; 29
U.S.C. 701 note), Pub. L. 95-602 (92 Stat.
2955; 29 U.S.C. 701 note), which relates
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to nondiscrimination with respect to
the handicapped in any program or ac-
tivity receiving Federal financial as-
sistance; and

(c) The provisions of the Age Dis-
crimination Act of 1975, as amended
Pub. L. 94-135 (89 Stat. 713; 42 U.S.C.
3001 note), Pub. L. 95-478 (92 Stat. 1513;
42 U.S.C. 3001 note), which relates to
nondiscrimination on the basis of age
in any program or activity receiving
Federal financial assistance.

[62 FR 25357, July 7, 1987]

§4.2 Subparts.

Subpart A sets forth rules applicable
to title VI of the Civil Rights Act of
1964 and title IV of the Energy Reorga-
nization Act of 1974. (The Acts are col-
lectively referred to in subpart A as
‘““the Act’.) Subpart B sets forth rules
applicable specifically to matters per-
taining to section 504 of the Rehabilita-
tion Act of 1973, as amended. Subpart C
sets forth rules pertaining to the provi-
sions of the Age Discrimination Act of
1975, as amended, Pub. L. 94-135 (89
Stat. 713; 42 U.S.C. 3001 note), Pub. L.
95-478 (92 Stat. 1513; 42 U.S.C. 3001
note), which relates to nondiscrimina-
tion on the basis of age in any program
or activity receiving Federal financial
assistance.

[62 FR 25358, July 7, 1987]

§4.3 Application of this part.

This part applies to any program for
which Federal financial assistance is
authorized under a law administered by
NRC. The programs to which this part
applies are listed in appendix A of this
part; appendix A may be revised from
time to time by notice published in the
FEDERAL REGISTER. This part applies
to money paid, property transferred, or
other Federal assistance extended
under any program or activity, by way
of grant, entitlement, cooperative
agreement, loan, contract, or other
agreement by NRC, or an authorized
contractor or subcontractor of NRC,
the terms of which require compliance
with this part. If any statutes imple-
mented by this part are otherwise ap-
plicable, the failure to list a program
in appendix A does not mean the pro-
gram is not covered by this part. This
part does not apply to—

§4.4

(a) Contracts of insurance or guar-
anty; or

(b) Procurement contracts; or

(c) Employment practices under any
program or activity except as provided
in §§4.13, 4.122 and 4.302.

[62 FR 25358, July 7, 1987]

§4.4 Definitions.

(a) Applicant means one who submits
an application, request, or plan re-
quired to be approved by NRC, or by a
primary recipient, as a condition to
eligibility for Federal financial assist-
ance; ‘“‘application’ means such an ap-
plication, request, or plan.

(b) Commission means the Commission
of five members or a quorum thereof
sitting as a body; ‘“NRC” means the
Nuclear Regulatory Commission and
its duly authorized representatives.

(c) Facility includes all or any portion
of structures, equipment, or other real
or personal property or interests there-
in, and the provisions of facilities in-
cludes the construction, expansion,
renovation, remodeling, alteration or
acquisition of facilities.

(d) Federal financial assistance means
any grant, entitlement, loan, coopera-
tive agreement, contract (other than a
procurement contract or a contract of
insurance or guaranty), or any other
arrangement by which NRC provides or
otherwise makes available assistance
in the form of—

(1) Funds;

(2) Services of Federal personnel or
other personnel at Federal expense; or

(3) Real and personal property or any
interest in or use of property, includ-
ing—

(i) Transfers or leases of property for
less than fair market value or for re-
duced consideration;

(ii) Proceeds from a subsequent
transfer or lease of property if the Fed-
eral share of its fair market value is
not returned to the Federal Govern-
ment; and the

(iii) Sale and lease of, and the per-
mission to use (other than on casual or
transient basis) Federal property or
any interest in such property without
consideration or at a nominal consider-
ation, or at a consideration which is re-
duced for the purpose of assisting the
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recipient, or in recognition of the pub-
lic interest to be served by such sale or
lease to the recipient.

(e) Administrative Law Judge means an
individual appointed pursuant to sec-
tion 11 of the Administrative Proce-
dure Act to conduct proceedings sub-
ject to this part.

(f) Primary recipient means any recipi-
ent which is authorized or required to
extend Federal financial assistance to
another recipient for the purpose of
carrying out a program.

(g) Program includes any program,
project, or activity designated in ap-
pendix A of this part for the provision
of services, financial aid, or other bene-
fits to individuals (including education
or training) whether provided through
employees of the recipient or provided
by others through contracts or other
arrangements with the recipient, and
including work opportunities and cash
or loan or other assistance to individ-
uals, or for the provision of facilities
for furnishing services, financial aid or
other benefits to individuals. The serv-
ices, financial aid, or other benefits
provided under a program receiving
Federal financial assistance shall be
deemed to include any services, finan-
cial aid, or other benefits provided with
the aid of Federal financial assistance
or with the aid of any non-Federal
funds, property, or other resources re-
quired to be extended or made avail-
able for the program to meet matching
requirements or other conditions which
must be met in order to receive the
Federal financial assistance, and to in-
clude any services, financial aid, or
other benefits provided in or through a
facility provided with the aid of Fed-
eral financial assistance or such non-
Federal resources.

(h) Recipient means any State, polit-
ical subdivision of any State, or instru-
mentality of any State or political sub-
division, any public or private agency,
institution, or organization, or other
entity, or any individual, in any State,
to whom Federal financial assistance is
extended, directly or through another
recipient, for any program, including
any successor, assignee, or transferee
thereof, but such term does not include
any ultimate beneficiary under any
such program.
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(i) Responsible NRC official means the
Director of the Office of Small Busi-
ness and Civil Rights or any other offi-
cer to whom the Executive Director for
Operations has delegated the authority
to act.

(j) United States means the States of
the United States, the District of Co-
lumbia, Puerto Rico, the Virgin Is-
lands, American Samoa, Guam, Wake
Island, and the territories and posses-
sions of the United States, and the
term ‘‘State” means any one of the
foregoing.

[29 FR 19277, Dec. 31, 1964, as amended at 45
FR 14535, Mar. 6, 1980; 45 FR 18905, Mar. 24,
1980. Redesignated and amended at 52 FR
25358, July 7, 1987; 63 FR 15742, Apr. 1, 1998]

§4.5 Communications and reports.

Except as otherwise indicated, all
communications and reports relating
to this part should be addressed to the
U.S. Nuclear Regulatory Commission,
Washington, DC 20555-0001. Commu-
nications and reports may be delivered
in person to the Commission’s offices
at 11555 Rockville Pike, Rockville,
Maryland 20852-2738.

[63 FR 15742, Apr. 1, 1998]

§4.6 Maintenance of records.

Each record required by this part
must be legible throughout the reten-
tion period specified by each Commis-
sion regulation. The record may be the
original or a reproduced copy or a
microform provided that the copy or
microform is authenticated by author-
ized personnel and that the microform
is capable of producing a clear copy
throughout the required retention pe-
riod. The record may also be stored in
electronic media with the capability
for producing legible, accurate, and
complete records during the required
retention period. Records such as let-
ters, drawings, specifications, must in-
clude all pertinent information such as
stamps, initials, and signatures. The li-
censee shall maintain adequate safe-
guards against tampering with and loss
of records.

[63 FR 19244, May 27, 1988]
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§4.8 Information collection require-
ments: OMB approval.

(a) The Nuclear Regulatory Commis-
sion has submitted the information
collection requirements contained in
this part to the Office of Management
and Budget (OMB) for approval as re-
quired by the Paperwork Reduction
Act (44 U.S.C. 3501 et seq.). The NRC
may not conduct or sponsor, and a per-
son is not required to respond to, a col-
lection of information unless it dis-
plays a currently valid OMB control
number. OMB has approved the infor-
mation collection requirements con-
tained in this part under control num-
ber 3150-0053.

(b) The approved information collec-
tion requirements contained in this
part appear in §§4.32, 4.34, 4.125, 4.127,
4.231, 4.232, 4.322, and 4.324.

[62 FR 52184, Oct. 6, 1997]

Subpart A—Regulations Imple-
menting Title VI of the Civil
Rights Act of 1964 and Title IV
of the Energy Reorganization
Act of 1974

DISCRIMINATION PROHIBITED

§4.11 General prohibition.

No person in the United States shall,
on the ground of sex, race, color, or na-
tional origin, be excluded from partici-
pation in, be denied the benefits of, or
be otherwise subjected to discrimina-
tion under any program to which this
subpart applies.

[29 FR 19277, Dec. 31, 1964, as amended at 40
FR 8778, Mar. 3, 1975]

§4.12 Specific discriminatory actions
prohibited.

(a) A recipient under any program to
which this subpart applies may not, di-
rectly or through contractual or other
arrangements, on the ground of sex,
race, color, or national origin:

(1) Deny an individual any service, fi-
nancial aid, or other benefit provided
under the program;

(2) Provide any service, financial aid,
or other benefit to an individual which
is different, or is provided in a different
manner, from that provided to others
under the program;

§4.12

(3) Subject an individual to segrega-
tion or separate treatment in any mat-
ter related to his receipt of any service,
financial aid, or other benefit under
the program;

(4) Restrict an individual in any way
in the enjoyment of any advantage or
privilege enjoyed by others receiving
any service, financial aid, or other ben-
efit under the program;

(5) Treat an individual differently
from others in determining whether he
satisfies any admission, enrollment,
quota, eligibilty, membership or other
requirement or condition which indi-
viduals must meet in order to be pro-
vided any service, financial aid, or
other benefit provided under the pro-
gram;

(6) Deny an individual an opportunity
to participate in the program through
the provision of services or otherwise
or afford him an opportunity to do so
which is different from that afforded
others under the program (including
the opportunity to participate in the
program as an employee but only to
the extent set forth in §4.13).

(b) A recipient in determining the
types of services, financial aid, or other
benefits, or facilities which will be pro-
vided under any such program, or the
class of individuals to whom, or the sit-
uations in which, such services, finan-
cial aid, other benefits, or facilities
will be provided under any such pro-
gram, or the class of individuals to be
afforded an opportunity to participate
in any such program, may not, directly
or through contractual or other ar-
rangements, utilize criteria or methods
of administration which have the effect
of subjecting individuals to discrimina-
tion because of their sex, race, color, or
national origin, or have the effect of
defeating or substantially impairing
accomplishment of the objectives of
the program as respects individuals of
a particular sex, race, color, or na-
tional origin.

(¢) In determining the site or loca-
tion of facilities, a recipient or appli-
cant may not make selections with the
purpose or effect of excluding individ-
uals from, denying them the benefits
of, or subjecting them to discrimina-
tion under any program to which this
subpart applies, on the grounds of sex,
race, color, or national origin; or with
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the purpose or effect of defeating or
substantially impairing the accom-
plishment of the objectives of the Act
or this subpart.

(d) As used in this section the serv-
ices, financial aid, or other benefits
provided under a program receiving
Federal financial assistance shall be
deemed to include any services, finan-
cial aid, or other benefit provided in or
through a facility provided with the
aid of Federal financial assistance.

(e) The enumeration of specific forms
of prohibited discrimination in this
section and §4.13 does not limit the
generality of the prohibition in §4.11.

(f) This subpart does not prohibit the
consideration of sex, race, color, or na-
tional origin if the purpose and effect
are to remove or overcome the con-
sequences of practices or impediments
which have restricted the availability
of, or participation in, the program or
activity receiving Federal financial as-
sistance, on the grounds of sex, race,
color or national origin. Where pre-
vious discriminatory practice or usage
tends, on the grounds of sex, race,
color, or national origin, to exclude in-
dividuals from participation in, to deny
them the benefits of, or to subject
them to discrimination under any pro-
gram or activity to which this subpart
applies, the applicant or recipient has
an obligation to take reasonable action
to remove or overcome the con-
sequences of the prior discriminatory
practice or usage, and to accomplish
the purposes of the Act.

[29 FR 19277, Dec. 31, 1964, as amended at 38
FR 17927, July 5, 1973; 40 FR 8778 Mar. 3, 1975]

§4.13 Employment practices.

(a) Where a primary objective of a
program of Federal financial assistance
to which this subpart applies is to pro-
vide employment, a recipient may not,
directly or through contractual or
other arrangements, subject an indi-
vidual to discrimination on the ground
of sex, race, color, or national origin in
its employment practices under such
program (including recruitment or re-
cruitment advertising, employment,
layoff or termination, upgrading, de-
motion, or transfer, rates of pay or
other forms of compensation, and use
of facilities), including programs where
a primary objective of the Federal fi-

10 CFR Ch. | (1-1-03 Edition)

nancial assistance is (1) to assist such
individuals through employment to
meet expenses incident to the com-
mencement or continuation of their
education or training, or (2) to provide
work experience which contributes to
the education or training of such indi-
viduals. (Examples of such programs
are nuclear training equipment grants,
grants and loans of materials for train-
ing, and fellowship programs.) The re-
quirements applicable to construction
employment under any such program
shall be those specified in or pursuant
to part III of Executive Order 11246 or
any Executive order which supersedes
it.

(b) Where a primary objective of the
Federal financial assistance is not to
provide employment, but discrimina-
tion on the grounds of sex, race, color,
or national origin in the employment
practices of the recipient or other per-
sons subject to this subpart tends, on
the grounds of sex, race, color, or na-
tional origin, to exclude individuals
from participation in, to deny them the
benefits of, or to subject them to dis-
crimination under any program to
which this subpart applies, the provi-
sions of paragraph (a) of this section
shall apply to the employment prac-
tices of the recipient or other persons
subject to this subpart to the extent
necessary to assure equality of oppor-
tunity to, and nondiscriminatory
treatment of, beneficiaries.

[38 FR 17927, July 5, 1973, as amended at 40
FR 8778, Mar. 3, 1975]

§4.14 Medical emergencies.

A recipient shall not be deemed to
have failed to comply with §4.11 if im-
mediate provision of a service or other
benefit to an individual is necessary to
prevent his death or serious impair-
ment of his health, and such service or
other benefit cannot be provided except
by or through a medical institution
which refuses or fails to comply with
§4.11.

ASSURANCES REQUIRED

§4.21 General requirements.

(a) Every grant, loan or contract
under a program to which this subpart
applies, except a program to which
§4.22 applies, shall, as a condition to its
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approval by NRC, or by the appropriate
NRC contractor or subcontractor, and
the extension of any Federal financial
assistance pursuant thereto, contain or
be accompanied by an assurance that
the program will be conducted in com-
pliance with all requirements imposed
by or pursuant to this subpart. In the
case of a grant, loan, or contract in-
volving Federal financial assistance to
provide real property or structures
thereon, the assurance shall obligate
the recipient, or, in the case of a subse-
quent transfer, the transferee, for the
period during which the real property
or structures are used for a purpose for
which the Federal financial assistance
is extended, or for another purpose in-
volving the provision of similar serv-
ices or benefits. In the case of personal
property the assurance shall obligate
the recipient for the period during
which he retains ownership or posses-
sion of the property. In all other cases
the assurance shall obligate the recipi-
ent for the period during which Federal
financial assistance is extended pursu-
ant to the grant, loan or contract. The
Commission will specify the form of
the foregoing assurances for each pro-
gram and the extent to which like as-
surances will be required of sub-
grantees, contractors and subcontrac-
tors, successors in interest, and other
participants in the program. Any such
assurance shall include provisions
which give the United States a right to
seek its judicial enforcement.

(b) In the case of real property, struc-
tures or improvements thereon, or in-
terests therein, which was acquired
with Federal financial assistance, or in
the case where Federal financial assist-
ance is provided in the form of a trans-
fer of real property or interest therein
from the Federal Government, the in-
strument effecting or recording the
transfer shall contain a covenant run-
ning with the Iland assuring non-
discrimination for the period during
which the real property is used for a
purpose for which the Federal financial
assistance is extended or for another
purpose involving the provision of
similar services or benefits. Where no
transfer of property is involved, but
property is improved with Federal fi-
nancial assistance, the recipient shall
agree to include such a covenant in any

§4.22

subsequent transfer of such property.
Where the property is obtained from
the Federal Government, such
convenant may also include a condi-
tion coupled with a right to be reserved
by the NRC to revert title to the prop-
erty in the event of a breach of the cov-
enant where, in the discretion of the
NRC, such a condition and right of re-
verter is appropriate to the program
and to the nature of the grant and the
grantee. In such event if a transferee of
real property proposes to mortgage or
otherwise encumber the real property
as security for financing construction
of new, or improvement of existing, fa-
cilities on such property for the pur-
poses for which the property was trans-
ferred, the NRC may agree, upon re-
quest of the transferee and if necessary
to accomplish such financing, and upon
such conditions as the NRC deems ap-
propriate, to forbear the exercise of
such right to revert title for so long as
the lien of such mortgage or other en-
cumbrance remains effective.

(c) Transfers of surplus property are
subject to regulations issued by the
Administrator of General Services (41
CFR 101-6.2).

[29 FR 19277, Dec. 31, 1964, as amended at 38
FR 17927, July 5, 1973]

§4.22 Continuing State programs.

Every application by a State or a
State agency for continuing Federal fi-
nancial assistance shall require the
submission of and every grant, loan, or
contract to or with a State or a State
agency to carry out a program involv-
ing continuing Federal financial assist-
ance to which this subpart applies,
shall, as a condition to its approval and
the extension of any Federal financial
assistance pursuant to the grant, loan
or contract, contain or be accompanied
by, a statement that the program is
(or, in the case of a new program, will
be) conducted in compliance with all
requirements imposed by or pursuant
to this subpart, and shall provide or be
accompanied by provisions for such
methods of administration for the pro-
gram as are found by the responsible
NRC official to give reasonable assur-
ance that the recipient and all other
recipients of Federal financial assist-
ance under such program will comply
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with all requirements imposed by or
pursuant to this subpart.

[38 FR 17928, July 5, 1973]

§4.24 Assurances from institutions.

(a) In the case of a grant, loan or con-
tract involving Federal financial as-
sistance to an institution of higher
education, the assurance required by
§4.21 shall extend to admission prac-
tices and to all other practices relating
to the treatment of students.

(b) The assurance required with re-
spect to an institution of higher edu-
cation, hospital, or any other institu-
tion, insofar as the assurance relates to
the institution’s practices with respect
to admission or other treatment of in-
dividuals as students, patients, or cli-
ents of the institution or to the oppor-
tunity to participate in the provision
of services or other benefits to such in-
dividuals, shall be applicable to the en-
tire institution unless the institution
establishes, to the satisfaction of the
responsible NRC official, that the insti-
tution’s practices in designated parts
or programs of the institution will in
no way affect its practices in the pro-
gram of the institution for which Fed-
eral financial assistance is sought, of
the beneficiaries of or participants in
such program. If in any such case the
assistance sought is for the construc-
tion of a facility or part of a facility,
the assurance shall in any event extend
to the entire facility and to facilities
operated in connection therewith.

COMPLIANCE INFORMATION

§4.31 Cooperation and assistance.

The responsible NRC official shall to
the fullest extent practicable seek the
cooperation of recipients in obtaining
compliance with this subpart and shall
provide assistance and guidance to re-
cipients to help them comply volun-
tarily with this subpart.

§4.32 Compliance reports.

(a) BEach recipient shall keep records
and submit to the responsible NRC offi-
cial, timely, complete, and accurate
compliance reports at the times and in
the form and containing the informa-
tion that the responsible NRC official
may determine to be necessary to en-
able the official to ascertain whether
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the recipient has complied or is com-
plying with this subpart.

(b) In the case of any program under
which a primary recipient extends Fed-
eral financial assistance to any other
recipient, the other recipient shall also
submit necessary compliance reports
to the primary recipient to enable the
primary recipient to carry out its obli-
gations under this subpart.

(c) The primary recipient shall retain
each record of information needed to
complete a compliance report pursuant
to paragraph (a) of this section for
three years or as long as the primary
recipient retains the status of primary
recipient as defined in §4.4, whichever
is shorter.

[63 FR 19244, May 27, 1988]

§4.33 Access to sources of information.

Each recipient shall permit access by
the responsible NRC official during
normal business hours to such of its
books, records, accounts, and other
sources of information, and its facili-
ties as may be pertinent to ascertain
compliance with this subpart. Where
any information required of a recipient
is in the exclusive possession of any
other agency, institution or person and
that agency, institution or person shall
fail or refuse to furnish this informa-
tion, the recipient shall so certify in
its report and shall set forth what ef-
forts it has made to obtain the infor-
mation.

§4.34 Information to beneficiaries and
participants.

Each recipient shall make available
to participants, beneficiaries, and
other interested persons such informa-
tion regarding the provisions of this
subpart and its applicability to the
program under which the recipient re-
ceives Federal financial assistance, and
make such information available to
them in such manner, as the respon-
sible NRC official finds necessary to
apprise such persons of the protections
against discrimination assured them
by the Act and this subpart.

CONDUCT OF INVESTIGATIONS

§4.41 Periodic compliance reviews.

The responsible NRC official shall
from time to time review the practices
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of recipients to determine whether
they are complying with this subpart.

§4.42 Complaints.

Any person who believes himself or
any specific class of individuals to be
subjected to discrimination prohibited
by this subpart may by himself or by a
representative file with the responsible
NRC official a written complaint. A
complaint must be filed not later than
ninety (90) days from the date of the al-
leged discrimination, unless the time
for filing is extended by the responsible
NRC official. A complaint shall be
signed by the complainant or his rep-
resentative.

§4.43 Investigations.

The responsible NRC official will
make a prompt investigation whenever
a compliance review, report, com-
plaint, or any other information indi-
cates a possible failure to comply with
this subpart. The investigation should
include, where appropriate, a review of
the pertinent practices and policies of
the recipient, the circumstances under
which the possible noncompliance with
this subpart occurred, and other fac-
tors relevant to a determination as to
whether the recipient has failed to
comply with this subpart.

§4.44 Resolution of matters.

(a) If an investigation pursuant to
§4.43 indicates a failure to comply with
this subpart, the responsible NRC offi-
cial will so inform the recipient and
the matter will be resolved by vol-
untary means whenever possible. If it
has been determined that the matter
cannot be resolved by voluntary
means, action will be taken as provided
for in §§4.46 through 4.49.

(b) If an investigation does not war-
rant action pursuant to paragraph (a)
of this section, the responsible NRC of-
ficial will so inform the recipient and
the complainant, if any, in writing.

§4.45 Intimidatory or retaliatory acts
prohibited.

No recipient or other person shall in-
timidate, threaten, coerce, or discrimi-
nate against any individual for the pur-
pose of interfering with any right or
privilege secured by the Act or this
subpart, or because he has made a com-

§4.48

plaint, testified, assisted, or partici-
pated in any manner in an investiga-
tion, proceeding, or hearing under this
subpart. The identity of complainants
shall be kept confidential, except to
the extent necessary to carry out the
purposes of this subpart including the
conduct of any investigation, hearing,
or judicial proceeding arising there-
under.

[29 FR 19277, Dec. 31, 1964, as amended at 40
FR 8778, Mar. 3, 1975]

MEANS OF EFFECTING COMPLIANCE

§4.46 Means available.

If there appears to be a failure or
threatened failure to comply with any
of the provisions of this subpart, and if
the noncompliance or threatened
concompliance cannot be corrected by
informal means, compliance with this
subpart may be effected by the suspen-
sion or termination of or refusal to
grant or to continue Federal financial
assistance or by any other means au-
thorized by law. Such other means may
include, but are not limited to: (a) A
reference to the Department of Justice
with a recommendation that appro-
priate proceedings be brought to en-
force any rights of the United States
under any law of the United States (in-
cluding other titles of the Act), or any
assurance or other contractual under-
taking, and (b) any applicable pro-
ceeding under State or local law.

§4.47 Noncompliance with §4.21.

If an applicant fails or refuses to fur-
nish an assurance required under §4.21
or otherwise fails or refuses to comply
with a requirement imposed by or pur-
suant to that section, Federal financial
assistance may be refused in accord-
ance with the procedures of §4.48.

[45 FR 14535, Mar. 6, 1980]

§4.48 Termination of or refusal to
grant or to continue Federal finan-
cial assistance.

No order suspending, terminating, or
refusing to grant or continue Federal
financial assistance shall become effec-
tive until: (a) The responsible NRC offi-
cial has advised the applicant or recipi-
ent of his failure to comply and has de-
termined that compliance cannot be
secured by voluntary means, (b) there
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has been an express finding on the
record, after opportunity for hearing,
of a failure by the applicant or recipi-
ent to comply with the requirement
imposed by or pursuant to this subpart,
(c) the action has been approved by the
Commission pursuant to §4.72, and (d)
the expiration of thirty (30) days after
the Commission has filed with the
committee of the House and the com-
mittee of the Senate having legislative
jurisdiction over the program involved,
a full written report of the cir-
cumstances and the grounds for such
action. Any action to suspend or termi-
nate or to refuse to grant or to con-
tinue Federal financial assistance shall
be limited to the particular political
entity, or part thereof, or other appli-
cant or recipient as to whom such find-
ing has been made and shall be limited
in its effect to the particular program,
or part thereof, in which such non-
compliance has been so found.

§4.49 Other means authorized by law.

No action to effect compliance by
any other means authorized by law
shall be taken until: (a) The respon-
sible NRC official has determined that
compliance cannot be secured by vol-
untary means, (b) the recipient or
other person has been notified of its
failure to comply and of the action to
be taken to effect compliance, and (c)
the expiration of at least ten (10) days
from the mailing of such notice to the
recipient or other person. During this
period of at least ten (10) days, addi-
tional efforts shall be made to persuade
the recipient or other person to comply
with this subpart and to take such cor-
rective action as may be appropriate.

[38 FR 17928, July 5, 1973]
OPPORTUNITY FOR HEARING

§4.5} Notice of opportunity for hear-
ing.

(a) Whenever an opportunity for
hearing is required by §4.48, the respon-
sible NRC official shall serve on the ap-
plicant or recipient, by registered or
certified mail, return receipt re-
quested, a notice of opportunity for
hearing which will:

(1) Inform the applicant or recipient
of his right within twenty (20) days of
the date of the notice of opportunity
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for hearing, or such other period as
may be specified in the notice, to re-
quest a hearing;

(2) Set forth the alleged item or
items of noncompliance with this sub-
part;

(3) Specify the issues;

(4) State that compliance with this
subpart may be effected by an order
providing for the termination of or re-
fusal to grant or to continue assist-
ance, as appropriate, under the pro-
gram involved; and

(5) Provide that the applicant or re-
cipient may file a written answer to
the notice of opportunity for hearing
under oath or affirmation within twen-
ty (20) days of its date, or such other
period as may be specified in the no-
tice.

(b) The applicant or recipient may
respond to a notice of opportunity for
hearing by filing a written answer
under oath or affirmation. The answer
shall specifically admit or deny each
allegation, or, where the applicant or
recipient does not have knowledge or
information sufficient to form a belief,
the answer may so state and the state-
ments shall have the effect of a denial.
Allegations of fact not denied shall be
deemed to be admitted. The answer
shall separately state and identify
matters alleged as affirmative defenses
and may also set forth the matters of
fact and law on which the applicant or
recipient relies. The answer may re-
quest a hearing.

(c) If the answer requests a hearing,
the Commission will issue a notice of
hearing specifying:

(1) The time, place, and nature there-
of;

(2) The legal authority and jurisdic-
tion under which the hearing is to be
held; and

(3) The matters of fact and law as-
serted or to be considered. The time
and place of hearing will be fixed with
due regard for the convenience and ne-
cessity of the parties or their rep-
resentatives and for the public inter-
est. An answer to a notice of hearing is
not required.

(d) An applicant or recipient may file
an answer, and waive or fail to request
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a hearing, without waiving the require-
ment for findings of fact and conclu-
sions of law or the right to seek Com-
mission review in accordance with the
provisions of §§4.71 through 4.74. At the
time an answer is filed the applicant or
recipient may also submit written in-
formation or argument for the record if
he does not request a hearing.

(e) An answer or stipulation may
consent to the entry of an order in sub-
stantially the form set forth in the no-
tice of opportunity for hearing; such
order may be entered by the respon-
sible Commission official. The consent
of the applicant or recipient to the
entry of an order shall constitute a
waiver by him of a right to: (1) A hear-
ing under the Act and §4.48, (2) findings
of fact and conclusions of law, and (3)
seek Commission review.

(f) The failure of an applicant or re-
cipient to file an answer within the pe-
riod prescribed, or, if he requests a
hearing, his failure to appear therefor,
shall constitute a waiver by him of a
right to: (1) A hearing under the Act
and §4.48, (2) conclusions of law, and (3)
seek Commission review. In the event
of such waiver, the responsible NRC of-
ficial may find the facts on the basis of
the record available and enter an order
in substantially the form set forth in
the notice of opportunity for hearing.

(g) An order entered in accordance
with paragraph (e) or (f) of this section
shall constitute the final decision of
the Commission, unless the Commis-
sion, on its own motion, within forty-
five (45) days after entry of the order,
issues its own decision, which shall
then constitute the final decision of
the Commission.

(h) A copy of an order entered by the
responsible NRC official shall be
mailed to the applicant or recipient
and to the complainant, if any.

(i) Nothing in this section shall be
deemed to place the burden of proof on
the applicant or recipient.

[29 FR 19277, Dec. 31, 1964, as amended at 38
FR 17928, July 5, 1973; 40 FR 8778, Mar. 3, 1975]
HEARINGS AND FINDINGS

§4.61 Presiding officer.

One or more members of the Commis-
sion or one or more administrative law
judges appointed pursuant to section

§4.63

3105 of title 5 of the United States Code
shall: (a) Preside at a hearing and (b)
make findings of fact and conclusions
of law if an applicant or recipient
waives a hearing and submits written
information or argument for the record
in accordance with §4.51(d).

[35 FR 11459, July 17, 1970]

§4.62 Right to counsel.

In all proceedings under §§4.51-4.81,
the applicant or recipient and the re-
sponsible NRC official shall have the
right to be represented by counsel. A
notice of appearance shall be filed by
counsel prior to participation in any
such proceedings.

§4.63 Procedures,
record.

(a) The hearing, decision, and any ad-
ministrative review thereof shall be
conducted in conformity with 5 U.S.C.
5564-557 (sections 5-8 of the Administra-
tive Procedure Act), and in accordance
with such procedures as are proper (and
not inconsistent with §§4.61 through
4.64) relating to the conduct of the
hearing, giving of notices subsequent
to those provided for in §4.51, taking of
testimony, exhibits, arguments and
briefs, requests for finding, and other
related matters. Both the responsible
NRC official and the applicant or re-
cipient shall be entitled to introduce
all relevant evidence on the issues as
stated in the notice of hearing or as de-
termined by the presiding officer at the
outset of or during the hearing.

(b) Technical rules of evidence shall
not apply to hearings conducted pursu-
ant to this subpart, but rules or prin-
ciples designed to assure production of
the most credible evidence available
and to subject testimony to test by
cross-examination shall be applied
where reasonably necessary by the pre-
siding officer. The presiding officer
may exclude irrelevant, immaterial, or
unduly repetitious evidence. All docu-
ments and other evidence offered or
taken for the record shall be open to
examination by the parties and oppor-
tunity shall be given to refute facts
and arguments advanced on either side
of the issues. A transcript shall be
made of the oral evidence except to the
extent the substance thereof is stipu-
lated for the record.

evidence, and
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(c) Each decision made after a hear-
ing has been held shall be based on the
hearing record, and written findings of
fact and conclusions of law shall be
made.

(d) If an applicant or recipient waives
a hearing and submits written informa-
tion or argument for the record in ac-
cordance with §4.51(d), written findings
of fact and conclusions of law shall be
made.

[29 FR 19277, Dec. 31, 1964, as amended at 35
FR 11459, July 17, 1970; 38 FR 17928, July 5,
1973]

§4.64 Consolidated or joint hearings.

In cases in which the same or related
facts are asserted to constitute non-
compliance with this subpart with re-
spect to two or more programs to
which this subpart applies or non-
compliance with this subpart and the
regulations of one or more other Fed-
eral departments or agencies issued
under title VI of the Civil Rights Act of
1964, the Commission may, by agree-
ment with such other departments or
agencies, where applicable, provide for
the conduct of consolidated or joint
hearings, and for the application to
such hearings of rules of procedure not
inconsistent with this subpart. Final
decisions in such cases, insofar as pro-
grams subject to this subpart are con-
cerned shall be made in accordance
with §4.72.

[29 FR 19277, Dec. 31, 1964, as amended at 40
FR 8778, Mar. 3, 1975]

DECISION AND NOTICE

§4.71 Initial decision or certification.

The officer designated:

(a) To preside at a hearing, or,

(b) To make findings of fact and con-
clusions of law if an applicant or re-
cipient waives a hearing and submits
written information or argument for
the record in accordance with §4.51(d),
shall render an initial decision on the
record, or, if the Commission so di-
rects, shall certify the entire record to
the Commission for decision, together
with a recommended decision on the
record. A copy of such initial decision,
or of such certification and rec-
ommended decision, shall be mailed to
the applicant or recipient.
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§4.72 Exceptions and final decision.

(a) The applicant or recipient, within
thirty (30) days of the mailing of an
initial decision or a recommended deci-
sion, may file with the Commission his
exceptions to such decision, with his
reasons therefor.

(b) In the absence of exceptions to an
initial decision, the Commission may,
on its own motion within forty-five (45)
days after the mailing of such initial
decision, serve on the applicant or re-
cipient a notice that the Commission
will review the decision.

(c) Upon the filing of exceptions to an
initial decision or of a notice of review,
the Commission shall review such ini-
tial decision and issue its own decision
on the record with its reasons therefor.

(d) In the absence of either excep-
tions to an initial decision or of a no-
tice of review, such initial decision
shall constitute the final decision of
the Commission.

(e) Upon the filing of exceptions to a
recommended decision, the Commis-
sion shall review such recommended
decision and issue its own decision on
the record with its reasons therefor.

(f) In the absence of exceptions to a
recommended decision, the Commis-
sion shall review such recommended
decision and issue its own decision on
the record with its reasons therefor.

§4.73 Rulings required.

Each decision of a presiding officer or
the Commission shall set forth the rul-
ings on each finding, conclusion, or ex-
ception presented, and shall identify
the requirement or requirements im-
posed by or pursuant to this subpart
with which it is found that the appli-
cant or recipient has failed to comply.

§4.74 Content of orders.

The final decision may provide for
suspension or termination of, or refusal
to grant or continue Federal financial
assistance, in whole or in part, under
the program involved, and may contain
such terms, conditions, and other pro-
visions as are consistent with and will
effectuate the purposes of the Act and
this subpart, including provisions de-
signed to assure that no Federal finan-
cial assistance will thereafter be ex-
tended under such program to the ap-
plicant or recipient determined by such
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decision to be in default in its perform-
ance of an assurance given by it pursu-
ant to this subpart, or to have other-
wise failed to comply with this sub-
part, unless and until it corrects its
noncompliance and satisfies the NRC
that it will fully comply with this sub-
part. A copy of the final decision shall
be mailed to the applicant or recipient
and the complainant, if any.

§4.75 Post termination proceedings.

(a) An applicant or recipient ad-
versely affected by an order issued
under §4.74 shall be restored to full eli-
gibility to receive Federal financial as-
sistance if it satisfies the terms and
conditions of that order for such eligi-
bility or if it brings itself into compli-
ance with this subpart and provides
reasonable assurance that it will fully
comply with this subpart.

(b) Any applicant or recipient ad-
versely affected by an order entered
pursuant to §4.74 may at any time re-
quest the responsible NRC official to
restore fully its eligibility to receive
Federal financial assistance. Any such
request shall be supported by informa-
tion showing that the applicant or re-
cipient has met the requirements of
paragraph (a) of this section. If the re-
sponsible NRC official determines that
those requirements have been satisfied,
he shall restore such eligibility.

(c) If the responsible NRC official de-
nies any such request, the applicant or
recipient may submit a request for a
hearing in writing, specifying why it
believes such official to have been in
error. It shall thereupon be given an
expeditious hearing, with the decision
on the record, in accordance with rules
of procedure issued by the responsible
NRC official. The applicant or recipi-
ent will be restored to such eligibility
if it proves at such a hearing that it
satisfied the requirements of paragraph
(a) of this section. While proceedings
under this section are pending, the
sanctions imposed by the order issued
under §4.74 shall remain in effect.

[38 FR 17928, July 5, 1973, as amended at 40
FR 8778, Mar. 3, 1975]

§4.91
JUDICIAL REVIEW

§4.81 Judicial review.

Action taken pursuant to section 602
of the Civil Rights Act of 1964 is sub-
ject to judicial review as provided in
section 603 of that Act.

[40 FR 8778, Mar. 3, 1975]

EFFECT ON OTHER REGULATIONS; FORMS
AND INSTRUCTIONS

§4.91 Effect on other regulations.

All regulations, orders, or like direc-
tions heretofore issued by any officer
of the NRC which impose requirements
designed to prohibit any discrimina-
tion against individuals on the grounds
of sex, race, color, or national origin
under any program to which this sub-
part applies, and which authorize the
suspension or termination of or refusal
to grant or to continue Federal finan-
cial assistance to any applicant for or
recipient of such assistance under such
program for failure to comply with
such requirements, are hereby super-
seded to the extent that such discrimi-
nation is prohibited by this subpart,
except that nothing in this subpart
shall be deemed to relieve any person
of any obligation assumed or imposed
under any such superseded regulation,
order, instruction, or like direction
prior to the effective date of this sub-
part. Nothing in this subpart, however,
shall be deemed to supersede any of the
following (including future amend-
ments thereof):

(a) Executive Orders 10925, 11114, and
11246 and regulations issued there-
under, or

(b) Executive Order 11063 and regula-
tions issued thereunder and any other
regulations or instructions insofar as
such order, regulations or instructions
prohibit discrimination on the grounds
of sex, race, color, or national origin in
any program or situation to which this
subpart is inapplicable, or prohibit dis-
crimination on any other ground.

[29 FR 19277, Dec. 31, 1964, as amended at 38
FR 17928, July 5, 1973; 40 FR 8778, Mar. 3, 1975]
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§4.92

The responsible NRC official shall
issue and promptly make available to
interested persons forms and detailed
instructions and procedures for effec-
tuating this subpart as applied to pro-
grams to which this subpart applies
and for which he is responsible.

Forms and instructions.

§4.93 Supervision and coordination.

The Commission may from time to
time assign to officials of other depart-
ments or agencies of the Government,
with the consent of the department or
agency involved, responsibilities in
connection with the effectuation of the
purposes of title VI of the Civil Rights
Act of 1964 and this subpart, other than
responsibility for final decision as pro-
vided in §4.72, including the achieve-
ment of effective coordination and
maximum uniformity within the NRC
and within the Executive Branch of the
Government in the application of title
VI of the Civil Rights Act and this sub-
part to similar programs and in similar
situations. Any action taken, deter-
mination made, or requirement im-
posed by an official of another depart-
ment or agency acting pursuant to an
assignment of responsibility under this
section shall have the same effect as
though such action had been taken by
the responsible NRC official.

[40 FR 8778, Mar. 3, 1975]

Subpart B—Regulations Imple-
menting Section 504 of the
Rehabilitation Act of 1973, as
Amended

SOURCE: 45 FR 14535, Mar. 6, 1980, unless
otherwise noted.

§4.101 Definitions.

As used in this subpart:

(a) Handicapped person means any
person who has a physical or mental
impairment that substantially limits
one or more major life activities, has a
record of such an impairment, or is re-
garded as having such an impairment.
Such term does not include any indi-
vidual who is an alcoholic or drug
abuser whose current use of alcohol or
drugs prevents such individual from
performing the duties of the job in
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question or whose employment, by rea-
son of such current alcohol or drug
abuse, would constitute a direct threat
to property or the safety of others.

(b) As used in paragraph (a) of this
section, the phrase:

(1) Physical or mental impairment
means: (i) Any physiological disorder
or condition, cosmetic disfigurement,
or anatomical loss affecting one or
more of the following body systems:
Neurological; musculoskeletal; special
sense organs; respiratory, including
speech organs; cardiovascular; repro-
ductive; digestive, genitourinary;
hemic and lymphatic; skin; and endo-
crine; or (ii) any mental or psycho-
logical disorder, such as mental retar-
dation, organic brain syndrome, emo-
tional or mental illness, and specific
learning disabilities. The term physical
or mental impairment includes, but is
not limited to, such diseases and condi-
tions as orthopedic, visual, speech, and
hearing impairments, cerebral palsy,
epilepsy, muscular dystrophy, multiple
sclerosis, cancer, heart disease, diabe-
tes, mental retardation, and emotional
illness.

(2) Major life activities means func-
tions such as caring for one’s self, per-
forming manual tasks, walking, seeing,
hearing, speaking, breathing, learning,
and working.

(3) Has a record of such an impairment
means has a history of, or has been
misclassified as having, a mental or
physical impairment that substantially
limits one or more major life activi-
ties.

(4) Is regarded as having an impairment
means:

(i) Has a physical or mental impair-
ment that does not substantially limit
major life activities but is treated by a
recipient as constituting such a limita-
tion;

(ii) Has a physical or mental impair-
ment that substantially limits major
life activities only as a result of the at-
titudes of others toward such impair-
ment; or

(iii) Does not have a physical or men-
tal impairment but is treated by a re-
cipient as having such an impairment.

(¢) Qualified handicapped person
means: (1) With respect to employ-
ment, a handicapped person who, with
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reasonable accommodation, can per-
form essential functions of the job in
question and (2) with respect to serv-
ices, a handicapped person who meets
the essential eligibility requirements
for the receipt of such services.

(d) Section 504 means section 504 of
the Rehabilitation Act of 1973, Pub. L.
93-112, as amended by the Rehabilita-
tion, Comprehensive Services, and De-
velopmental Disabilities Amendments
of 1978, Pub. L. 95-602 (29 U.S.C. 794).

DISCRIMINATORY PRACTICES

§4.121 General prohibitions
discrimination.

against

(a) No qualified handicapped person,
shall, on the basis of handicap, be ex-
cluded from participation in, be denied
the benefits of, or otherwise be subject
to discrimination under any program
or activity that receives or benefits
from Federal financial assistance.

(b)(1) A recipient, in providing any
aid, benefit, or service, may not, di-
rectly or through contractual, licens-
ing, or other arrangements, on the
basis of handicap:

(i) Deny a qualified handicapped per-
son the opportunity to participate in
or benefit from the aid, benefit, or
service;

(ii) Afford a qualified handicapped
person an opportunity to participate in
or benefit from the aid, benefit, or
service that is not equal to that af-
forded others;

(iii) Provide a qualified handicapped
person with an aid, benefit, or service
that is not as effective in affording
equal opportunity to obtain the same
result, to gain the same benefit, or to
reach the same level of achievement as
that provided to others;

(iv) Provide different or separate aid,
benefits, or services to handicapped
persons or to any class of handicapped
persons than is provided to others un-
less such action is necessary to provide
qualified handicapped persons with aid,
benefits, or services that are as effec-
tive as those provided to others;

(v) Aid or perpetuate discrimination
against a qualified handicapped person
by providing significant assistance to
any agency, organization, or person
that discriminates on the basis of
handicap in providing any aid, benefit,

§4.121

or service to beneficiaries of the recipi-
ent’s program;

(vi) Deny a qualified handicapped
person the opportunity to participate
as a member of planning or advisory
boards; or

(vii) Otherwise limit a qualified
handicapped person in the enjoyment
of any right, privilege, advantage, or
opportunity enjoyed by others receiv-
ing the aid, benefit, or service.

(2) A recipient may not deny a quali-
fied handicapped person the oppor-
tunity to participate in programs or
activities that are not separate or dif-
ferent, despite the existence of permis-
sibly separate or different programs or
activities.

(3) A recipient may not directly or
through contractual or other arrange-
ments, utilize criteria or methods of
administration: (i) That have the effect
of subjecting qualified handicapped
persons to discrimination on the basis
of handicap, (ii) that have the purpose
or effect of defeating or substantially
impairing accomplishment of the ob-
jectives of the recipient’s program with
respect to handicapped persons, or (iii)
that perpetuate the discrimination of
another recipient if both recipients are
subject to common administrative con-
trol or are agencies of the same State.

(4) A recipient may not, in deter-
mining the site or location of a facil-
ity, make selections: (i) That have the
effect of excluding handicapped persons
from, denying them the benefits of, or
otherwise subjecting them to discrimi-
nation under any program or activity
that receives or benefits from Federal
financial assistance or (ii) that have
the purpose or effect of defeating or
substantially impairing the accom-
plishment of the objectives of the pro-
gram or activity with respect to handi-
capped persons.

(c) The exclusion of nonhandicapped
persons from the benefits of a program
limited by Federal statute or Execu-
tive Order to handicapped persons or
the exclusion of a specific class of
handicapped persons from a program
limited by Federal statute or Execu-
tive Order to a different class of handi-
capped persons is not prohibited by
this subpart.
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(d) Recipients shall administer pro-
grams and activities in the most inte-
grated setting appropriate to the needs
of qualified handicapped persons.

(e) Recipients shall take appropriate
steps to ensure that communications
with their applicants, employees, and
beneficiaries are available to persons
with impaired vision and hearing.

§4.122 General prohibitions
employment discrimination.

(a) No qualified handicapped person
shall, on the basis of handicap, be sub-
jected to discrimination in employ-
ment under any program or activity
that receives or benefits from Federal
financial assistance.

(b) A recipient shall make all deci-
sions concerning employment under
any program or activity to which this
subpart applies in a manner which en-
sures that discrimination on the basis
of handicap does not occur and may
not limit, segregate, or classify appli-
cants or employees in any way that ad-
versely affects their opportunities or
status because of handicap.

(c) The prohibition against discrimi-
nation in employment applies to the
following activities:

(1) Recruitment, advertising, and the
processing of applications for employ-
ment;

(2) Hiring, upgrading, promotion,
award of tenure, demotion, transfer,
layoff, termination, right of return
from layoff, and rehiring;

(3) Rates of pay or any other form of
compensation and changes in com-
pensation;

(4) Job assignments, job classifica-
tions, organizational structures, posi-
tion descriptions, lines of progression,
and seniority lists;

() Leaves of absence, sick leave, or
any other leave;

(6) Fringe benefits available by vir-
tue of employment, whether or not ad-
ministered by the recipient;

(7) Selection and financial support
for training, including apprenticeship,
professional meetings, conferences, and
other related activities and selection
for leaves of absence to pursue train-
1ng;

(8) Employer sponsored activities, in-
cluding social or recreational pro-
grams; and

against

10 CFR Ch. | (1-1-03 Edition)

(9) Any other term, condition, or
privilege of employment.

(d) A recipient may not participate in
a contractual or other relationship
that has the effect of subjecting quali-
fied handicapped applicants or employ-
ees to discrimination prohibited by
this subpart. The relationships referred
to in this paragraph include relation-
ships with employment and referral
agencies, with labor unions, with orga-
nizations providing or administering
fringe benefits to employees of the re-
cipient, and with organizations pro-
viding training and apprenticeship pro-
grams.

§4.123 Reasonable accommodation.

(a) A recipient shall make reasonable
accommodation to the known physical
or mental limitations of an otherwise
qualified handicapped applicant or em-
ployee unless the recipient can dem-
onstrate that the accommodation
would impose an undue hardship on the
operation of its program.

(b) Reasonable accommodation may
include: (1) Making facilities used by
employees readily accessible to and us-
able by handicapped persons, and (2)
job restructuring, part-time or modi-
fied work schedules, acquisition or
modification of equipment or devices,
the provision of readers or interpreters,
and other similar actions. This list is
neither all-inclusive nor meant to sug-
gest that an employer must follow all
the actions listed.

(c) In determining pursuant to para-
graph (a) of this section whether an ac-
commodation would impose an undue
hardship on the operation of a recipi-
ent’s program, factors to be considered
include:

(1) The overall size of the recipient’s
program with respect to number of em-
ployees, number and type of facilities,
and size of budget;

(2) The type of the recipient’s oper-
ations, including the composition and
structure of the recipient’s workforce;
and

(3) The nature and cost of the accom-
modation needed.

(d) A recipient may not deny any em-
ployment opportunity to a qualified
handicapped employee or applicant if
the basis for denial is the need to make
reasonable accommodation to the
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physical or mental limitations of the
employee or applicant.

§4.124 Employment criteria.

(a) A recipient may not make use of
any employment test or other selection
criterion that screens out or tends to
screen out handicapped persons or any
class of handicapped persons unless:

(1) The test score or other selection
criterion as used by the recipient is
shown to be job-related for the position
in question; and

(2) Alternative job-related tests or
criteria that do not screen out or tend
to screen out as many handicapped per-
sons are not available.

(b) A recipient shall select and ad-
minister tests concerning employment
s0 as best to ensure that, when admin-
istered to an applicant or employee
who has a handicap that impairs sen-
sory, manual, or speaking skills, the
test results accurately reflect the ap-
plicant’s or employee’s job skills, apti-
tude, or whatever other factor the test
purports to measure, rather than re-
flecting the applicant’s or employee’s
impaired sensory, manual, or speaking
skills (except where those skills are
the factors that the test purports to
measure).

§4.125 Preemployment inquiries.

(a) Except as provided in paragraphs
(b) and (c) of this section, a recipient
may not conduct a preemployment
medical examination or may not make
preemployment inquiry of an applicant
as to whether the applicant is a handi-
capped person or as to the nature of se-
verity of a handicap. A recipient may,
however, make preemployment inquiry
into an applicant’s ability to perform
job-related functions.

(b) When a recipient is taking reme-
dial action to correct the effects of
past discrimination, or when a recipi-
ent is taking voluntary action to over-
come the effects of conditions that re-
sulted in limited participation in its
federally assisted program or activity,
or when a recipient is taking affirma-
tive action pursuant to section 503 of
the Rehabilitation Act of 1973, the re-
cipient may invite applicants for em-
ployment to indicate whether and to
what extent they are handicapped: Pro-
vided, That:

§4.126

(1) The recipient makes clear to the
applicant that the information re-
quested is intended for use solely in
connection with its remedial action ob-
ligations or its voluntary or affirma-
tive action efforts; and

(2) The recipient makes clear to the
applicant that the information is being
requested on a voluntary basis, that it
will be kept confidential as provided in
paragraph (d) of this section, that re-
fusal to provide it will not subject the
applicant to any adverse treatment,
and that it will be used only in accord-
ance with this subpart.

(c) Nothing in this section shall pro-
hibit a recipient from conditioning an
offer of employment on the results of a
medical examination conducted prior
to the employee’s entrance on duty:
Provided, That:

(1) All entering employees are sub-
jected to such an examination regard-
less of handicap; and

(2) The results of such an examina-
tion are used only in accordance with
the requirements of this subpart.

(d) Information obtained in accord-
ance with this section as to the med-
ical condition or history of the appli-
cant must be collected on separate
forms. The recipient shall retain each
form as a record for three years from
the date the applicant’s employment
ends, or, if not hired, from the date of
application. Each form must be ac-
corded confidentiality as a medical
record, except that:

(1) Supervisors and managers may be
informed regarding restrictions on the
work or duties that may be assigned to
handicapped persons and regarding nec-
essary accommodations;

(2) First aid and safety personnel
may be informed, where appropriate, if
the condition associated with the hand-
icap might require emergency treat-
ment; and

(3) Government officials inves-
tigating compliance with the Rehabili-
tation Act of 1973 shall be provided rel-
evant information upon request.

[45 FR 14535, Mar. 6, 1980, as amended at 53

FR 19244, May 27, 1988]

§4.126 General requirement
cerning program accessibility.

No qualified handicapped person
shall, because a recipient’s facilities

con-
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are inaccessible to or unusable by
handicapped persons, be denied the
benefits of, be excluded from participa-
tion in, or otherwise be subjected to
discrimination under any program or
activity that receives or benefits from
Federal financial assistance.

§4.127 Existing facilities.

(a) Program accessibility. A recipient
shall operate each program or activity
so that the program or activity, when
viewed in its entirety, is readily acces-
sible to and usable by handicapped per-
sons. This paragraph does not nec-
essarily require a recipient to make
each of its existing facilities or every
part of an existing facility accessible
to and usable by handicapped persons.

(b) Methods. A recipient may comply
with the requirements of paragraph (a)
of this section through such means as
redesign of equipment, reassignment of
classes or other services to accessible
buildings, assignment of aids to bene-
ficiaries, home visits, delivery of
health, welfare or other social services
at alternate accessible sites, alteration
of existing facilities and construction
of new facilities in conformance with
the requirements of §4.128 or any other
methods that result in making its pro-
gram or activity accessible to and usa-
ble by handicapped persons. A recipient
is not required to make structural
changes in existing facilities where
other methods are effective in achiev-
ing compliance with paragraph (a) of
this section. In choosing among avail-
able methods for meeting the require-
ment of paragraph (a) of this section, a
recipient shall give priority to those
methods that offer programs and ac-
tivities to handicapped persons in the
most integrated setting appropriate.

(c) Time period. A recipient shall com-
ply with the requirement of paragraph
(a) of this section within 60 days of the
effective date of this subpart except
that where structural changes in facili-
ties are necessary, the changes are to
be made within three years of the ef-
fective date of this subpart, but in any
event, as expeditiously as possible.

(d) Transition plan. In the event that
structural changes to facilities are nec-
essary to meet the requirement of
paragraph (a) of this section, a recipi-
ent shall develop a transition plan set-
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ting forth the steps necessary to com-
plete the changes. The plan is to be de-
veloped with the assistance of inter-
ested persons, including handicapped
persons, or organizations representing
handicapped persons, and the plan is to
meet with the approval of the NRC.
The recipient shall retain a copy of the
transition plan as a record until any
structural change to a facility is com-
plete. A copy of the transition plan is
to be made available for public inspec-
tion. At a minimum, the plan is to:

(1) Identify physical obstacles in the
recipient’s facilities that limit the ac-
cessibility and usability of its program
or activity to handicapped persons;

(2) Describe in detail the methods
that will be used to make the facilities
accessible to and usable by handi-
capped persons;

(3) Specify the schedule for taking
the steps necessary to achieve full pro-
gram accessibility and, if the time pe-
riod or the transition plan is longer
than 1 year, identify steps that will be
taken during each year of the transi-
tion period; and

(4) Indicate the person responsible for
implementation of the plan.

(e) Notice. The recipient shall adopt
and implement procedures to ensure
that interested persons, including per-
sons with impaired vision or hearing,
can obtain information concerning the
existence and location of services, ac-
tivities, and facilities that are acces-
sible to, and usable by, handicapped
persons.

[45 FR 14535, Mar. 6, 1980, as amended at 53
FR 19244, May 27, 1988]

§4.128 New construction.

(a) Design, construction, and alteration.
New facilities shall be designed and
constructed to be readily accessible to
and usable by handicapped persons. Al-
terations to existing facilities shall, to
the maximum extent feasible, be de-
signed and constructed to be readily
accessible to and usable by handi-
capped persons.

(b) Conformance with Uniform Federal
Accessibility Standards. (1) Effective as
of January 18, 1991, design, construc-
tion, or alteration of buildings in con-
formance with sections 3—8 of the Uni-
form Federal Accessibility Standards
(USAF) (appendix A to 41 CFR subpart
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101-19.6) shall be deemed to comply
with the requirements of this section
with respect to those buildings. Depar-
tures from particular technical and
scoping requirements of UFAS by the
use of other methods are permitted
where substantially equivalent or
greater access to and usability of the
building is provided.

(2) For purposes of this section, sec-
tion 4.1.6(1)(g) of UFAS shall be inter-
preted to exempt from the require-
ments of UFAS only mechanical rooms
and other spaces that, because of their
intended use, will not require accessi-
bility to the public or beneficiaries or
result in the employment or residence
therein of persons with physical handi-
caps.

(3) This section does not require re-
cipients to make building alterations
that have little likelihood of being ac-
complished without removing or alter-
ing a load-bearing structural member.

[65 FR 52138, 52139, Dec. 19, 1990]
ENFORCEMENT

§4.231 Responsibility of
and recipients.

(a) Assurances. An applicant for Fed-
eral financial assistance for a program
or activity to which this subpart ap-
plies shall submit an assurance, on a
form specified by the responsible NRC
official, that the program will be oper-
ated in compliance with the subpart.
An applicant may incorporate these as-
surances by reference in subsequent ap-
plications to the NRC.

(b) Duration of obligation. The assur-
ance will obligate the recipient for the
period during which Federal financial
assistance is extended.

(c) Remedial action. (1) If the respon-
sible NRC official finds that a recipient
has discriminated against persons on
the basis of handicap in violation of
section 504 or this subpart, the recipi-
ent shall take such remedial action as
the responsible NRC official deems nec-
essary to overcome the effect of the
discrimination.

(2) Where a recipient is found to have
discriminated against persons on the
basis of handicap in violation of sec-
tion 504 or this subpart and where an-
other recipient exercises control over
the recipient that has discriminated,

applicants

§4.231

the responsible NRC official, where ap-
propriate, may require either or both
recipients to take remedial action.

(3) The responsible NRC official may,
where necessary to overcome the ef-
fects of discrimination in violation of
section 504 or this subpart, require a
recipient to take remedial action: (i)
With respect to handicapped persons
who are no longer participants in the
recipient’s program but who were par-
ticipants in the program when such
discrimination occurred or (ii) with re-
spect to handicapped persons who
would have been participants in the
program had the discrimination not oc-
curred.

(d) Voluntary action. A recipient may
take steps, in addition to any action
that is required by this subpart, to
overcome the effects of conditions that
resulted in limited participation in the
recipient’s program or activity by
qualified handicapped persons.

(e) Self-evaluation. (1) A recipient
shall as soon as practicable:

(i) Evaluate, with the assistance of
interested persons, including handi-
capped persons or organizations rep-
resenting handicapped persons, its cur-
rent policies and practices and the ef-
fects thereof that do not or may not
meet the requirements of this subpart;

(ii) Modify, after consultation with
interested persons, including handi-
capped persons or organizations rep-
resenting handicapped persons, any
policies and practices that do not meet
the requirements of this subpart; and

(iii) Take, after consultation with in-
terested persons, including handi-
capped persons or organizations rep-
resenting handicapped persons, appro-
priate remedial steps to eliminate the
effects of any discrimination that re-
sulted from adherence to those policies
and practices.

(2) A recipient shall, for at least
three years following completion of the
evaluation required under paragraph
(e)(1) of this section, maintain on file,
make available for public inspection,
and provide to the responsible NRC of-
ficial upon request: (i) A list of the in-
terested persons consulted, (ii) a de-
scription of areas examined and any
problems identified, and (iii) a descrip-
tion of any modifications made and of
any remedial steps taken.

161



§4.232

(f) Designation of responsible employee.
A recipient shall designate at least one
person to coordinate its efforts to com-
ply with this subpart.

§4.232 Notice.

(a) A recipient shall take appropriate
initial and continuing steps to notify
participants, beneficiaries, applicants,
and employees, including those with
impaired vision or hearing, and unions
or professional organizations holding
collective bargaining or professional
agreements with the recipient that it
does not discriminate on the basis of
handicap in violation of section 504 and
this subpart. The notification shall
state, where appropriate, that the re-
cipient does not discriminate in admis-
sion or access to, or treatment or em-
ployment in, its programs and activi-
ties. The notification shall also include
an identification of the responsible em-
ployee designated pursuant to §4.231(f).
A present recipient shall make the ini-
tial notification required by this para-
graph within 90 days of the effective
date of this subpart. Methods of initial
and continuing notification may in-
clude the posting of notices, publica-
tion in newspapers and magazines,
placement of notices in recipients’ pub-
lications, and distribution of memo-
randa or other written communica-
tions.

(b) If a recipient publishes or uses re-
cruitment materials or publications
containing general information that it
makes available to participants, bene-
ficiaries, applicants, or employees, if
shall include in those materials or pub-
lications a statement of the policy de-
scribed in paragraph (a) of this section.
A recipient may meet the requirement
of this paragraph either by including
appropriate inserts in existing mate-
rials and publications or by revising
and reprinting the materials and publi-
cations.

§4.233 Enforcement procedures.

The enforcement and hearing proce-
dures set forth in §§4.41 through 4.75 of
subpart A with respect to discrimina-
tion based on sex, race, color or na-
tional origin shall be used for the en-
forcement of the regulations in subpart
B with respect to discrimination based
on handicap.
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Subpart C—Regulations Imple-
menting the Age Discrimina-
tion Act of 1975, as Amended

SOURCE: 52 FR 25358, July 7, 1987, unless
otherwise noted.

GENERAL

§4.301 Purpose and scope.

The purpose of this subpart is to set
forth NRC policies and procedures
under the Age Discrimination Act of
1975 which prohibits discrimination on
the basis of age in programs or activi-
ties receiving Federal financial assist-
ance.

§4.302 Application of this subpart.

(a) The Age Discrimination Act of
1975 and these regulations apply to any
program or activity receiving Federal
financial assistance from NRC.

(b) The Age Discrimination Act of
1975 and these regulations do not apply
to—

(1) An age distinction contained in
that part of a Federal, State, or local
statute or ordinance adopted by an
elected, general purpose legislative
body that—

(i) Provides any benefits or assist-
ance to persons based on age; or

(ii) Establishes criteria for participa-
tion in age-related terms; or

(iii) Describes intended beneficiaries
or target groups in age-related terms.

(2) Any employment practice of any
employer, employment agency, labor
organization, or any labor-manage-
ment joint apprenticeship training pro-
gram, except for any program or activ-
ity receiving Federal financial assist-
ance for public service employment
under the Comprehensive Employment
and Training Act of 1974 (CETA) (29
U.S.C. 801 et seq.).

§4.303 Definitions.

As used in this subpart:

(a) Act means the Age Discrimination
Act of 1975, as amended, (title III of
Pub. L. 94-135; 89 Stat. 713; 42 U.S.C.
3001 note).

(b) Action means any act, activity,
policy, rule, standard, or method of ad-
ministration; or the use of any policy,
rule, standard, or method of adminis-
tration.
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(c) Age means how old a person is, or
the number of elapsed years from the
date of a person’s birth.

(d) Age distinction means any action
using age or an age-related term.

(e) Age-related term means a word or
words which necessarily imply a par-
ticular age or range of ages (for exam-
ple, ‘‘children,” ‘‘adult,” ‘‘older per-
sons,”” but not ‘‘student”’).

(f) Subrecipient means any of the enti-
ties in the definition of ‘‘recipient’ to
which a recipient extends or passes on
Federal financial assistance. A sub-
recipient is generally regarded as a re-
cipient of Federal financial assistance
and has all the duties of a recipient in
these regulations.

STANDARDS FOR DETERMINING AGE
DISCRIMINATION

§4.311 Rules against age discrimina-
tion.

The rules stated in this section are
limited by the exceptions contained in
§§4.313 and 4.314 of this subpart.

(a) General rule. No person in the
United States shall, on the basis of age,
be excluded from participation in, be
denied the benefits of, or be subjected
to discrimination under, any program
or activity receiving Federal financial
assistance.

(b) Specific rules. A recipient may not,
in any program or activity receiving
Federal financial assistance, directly
or through contractual, licensing, or
other arrangements use age distinc-
tions or take any other actions which
have the effect, on the basis of age, of—

(1) Excluding individuals from, deny-
ing them the benefits of, or subjecting
them to discrimination under, a pro-
gram or activity receiving Federal fi-
nancial assistance, or

(2) Denying or limiting individuals in
their opportunity to participate in any
program or activity receiving Federal
financial assistance.

(c) The specific forms of age discrimi-
nation listed in paragraph (b) of this
section do not necessarily constitute a
complete list.

§4.312 Definitions of “normal oper-
ation” and “statutory objective”.

For purposes of §§4.313 and 4.314, the

terms ‘‘normal operation’ and ‘‘statu-

§4.314
tory objective’”” have the following
meaning:

(a) Normal operation means the oper-
ation of a program or activity without
significant changes that would impair
its ability to meet its objectives.

(b) Statutory objective means any pur-
poses of a program or activity ex-
pressly stated in any Federal statute
State statute, or local statute or ordi-
nance adopted by an elected general
purpose legislative body.

§4.313 Exceptions to the rules against
age discrimination. Normal oper-
ation or statutory objective of any
program or activity.

A recipient is permitted to take an
action, otherwise prohibited by §4.311,
if the action reasonably takes into ac-
count age as a factor necessary to the
normal operation or the achievement
of any statutory objective of a program
of activity. An action reasonably takes
into account age as a factor necessary
to the normal operation or the achieve-
ment of any statutory objective of a
program or activity, if—

(a) Age is used as a measure or ap-
proximation of one or more other char-
acteristics; and

(b) The other characteristic(s) must
be measured or approximated in order
for the normal operation of the pro-
gram or activity to continue, or to
achieve any statutory objective of the
program or activity; and

(c) The other characteristic(s) can be
reasonably measured or approximated
by the use of age; and

(d) The other characteristic(s) are
impractical to measure directly on an
individual basis.

§4.314 Exceptions to the rule against
age discrimination. Reasonable fac-
tors other than age.

A recipient is permitted to take an
action otherwise prohibited by §4.311
which is based on a factor other than
age, even though that action may have
a disproportionate effect on persons of
different ages. An action may be based
on a factor other than age only if the
factor bears a direct and substantial
relationship to the normal operation of
the program or activity or to the
achievement of a statutory objective.
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§4.315 Burden of proof.

The burden of proving that an age
distinction or other action falls within
the exceptions outlined in §§4.313 and
4.314 is on the recipient of Federal fi-
nancial assistance.

DUTIES OF NRC RECIPIENTS

§4.321 Assurance of compliance.

Each NRC recipient has primary re-
sponsibility to ensure that its pro-
grams and activities are in compliance
with the Act and these regulations.
Each recipient will sign an assurance
of compliance that its programs and
activities will be conducted in compli-
ance with all the requirements imposed
by the Act and these regulations. A re-
cipient also has responsibility to main-
tain records, provide information, and
to afford access to its records to NRC,
to the extent required to determine
whether it is in compliance with the
Act and these regulations.

§4.322 Written notice, technical assist-
ance, and educational materials.

(a) NRC will provide written notice
to each recipient of its obligations
under the Act and these regulations,
including its obligation under para-
graph (b) of this section.

(b) Where a recipient makes available
Federal financial assistance from NRC
to a subrecipient, the recipient shall
provide the subrecipient written notice
of the subrecipient’s obligations under
the Act and these regulations.

(c) NRC will provide technical assist-
ance, where necessary, to recipients to
aid them in complying with the Act
and these regulations.

(d) NRC will make available edu-
cational materials which set forth the
rights and obligations of recipients and
beneficiaries under the Act and these
regulations.

§4.324 Information requirements.

Each recipient shall:

(a) Make available upon request to
NRC information necessary to deter-
mine whether the recipient is com-
plying with the Act and these regula-
tions.

(b) Permit reasonable access by NRC
to the recipient’s books, records, ac-
counts, facilities, and other sources of
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information to the extent necessary to
determine whether the recipient is in
compliance with the Act and these reg-
ulations.

INVESTIGATION, CONCILIATION, AND
ENFORCEMENT PROCEDURES

§4.331 Compliance reviews.

(a) NRC may conduct compliance re-
views and preaward reviews of recipi-
ents or use other similar procedures
that will permit it to investigate and
correct violations of the Act and these
regulations. NRC may conduct these
reviews even in absence of a complaint
against a recipient. The review may be
as comprehensive as necessary to de-
termine whether a violation of these
regulations has occurred.

(b) If a compliance review or
preaward review indicates a violation
of the Act or these regulations, NRC
will attempt to achieve voluntary com-
pliance with the Act. If voluntary com-
pliance cannot be achieved, NRC will
arrange for enforcement as described in
§4.336.

§4.332 Complaints.

(a) Any person, individually or as a
member of a class or on behalf of oth-
ers, may file a complaint with NRC, al-
leging discrimination prohibited by the
Act or these regulations based on an
action occurring on or after July 1,
1979. A complainant shall file a com-
plaint within 180 days from the date
the complainant first had knowledge of
the alleged act of discrimination. How-
ever, for good cause shown, NRC may
extend this time limit.

(b) NRC will attempt to facilitate the
filing of complaints wherever possible,
including taking the following meas-
ures:

(1) Accepting a complaint as suffi-
cient for further processing that—

(i) Is made in writing;

(ii) Alleges a violation of the Act;

(iii) Identifies the parties involved
and the date the complainant first had
knowledge of the alleged violation;

(iv) Describes generally the action or
practice complained of; and

(v) Is signed by the complainant.

(2) Freely permitting a complainant
to add information to the complaint to
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meet the requirements of a sufficient
complaint.

(3) Notifying the complainant and
the recipient of their rights and obliga-
tions under the complaint procedure,
including the right to have a represent-
ative at all stages of the complaint
procedures.

(4) Notifying the complainant and
the recipient (or their representatives)
of their right to contact NRC for infor-
mation and assistance regarding the
complaint resolution process.

(c) Each recipient and complainant
shall participate actively in efforts to-
ward speedy resolution of the com-
plaint.

(d) NRC will return to the complain-
ant any complaint outside the jurisdic-
tion of these regulations, and will state
the reason(s) why it is outside the ju-
risdiction of these regulations.

§4.333 Mediation.

(a) Referral of complaints for medi-
ation. NRC will refer to a mediation
agency designated by the Secretary of
the Department of Health and Human
Services all complaints that—

(1) Fall within the jurisdiction of the
Act and these regulations; and

(2) Contain all information necessary
for further processing.

(b) Both the complainant and the re-
cipient shall participate in the medi-
ation process to the extent necessary
to reach an agreement or make an in-
formed judgment that an agreement is
not possible. There must be at least
one meeting with the mediator before
NRC will accept a judgment that an
agreement is not possible. However,
the recipient and the complainant need
not meet with the mediator at the
same time.

(c) If the complainant and the recipi-
ent reach an agreement, the mediator
shall prepare a written statement of
the agreement and have the complain-
ant and recipient sign it. The mediator
shall send a copy of the agreement to
NRC. NRC will take no further action
on the complaint unless the complain-
ant or recipient fails to comply with
the agreement.

(d) The mediator shall protect the
confidentiality of all information ob-
tained in the course of the mediation
process. No mediator shall testify in

§4.334

any adjudicative proceeding, produce
any document, or otherwise disclose
any information obtained in the course
of the mediation process without prior
approval of the head of the agency ap-
pointing the mediator.

(e) NRC will use the mediation proc-
ess for a maximum of 60 days after re-
ceiving a complaint. Mediation ends
if—

(1) From the time NRC receives the
complaint 60 days elapse; or

(2) Prior to the end of that 60-day pe-
riod, the mediator determines an
agreement is reached; or

(3) Prior to the end of that 60-day pe-
riod, the mediator determines that an
agreement cannot be reached.

(f) The mediator shall return unre-
solved complaints to NRC.

§4.334 Investigation.

(a) Informal investigation. (1) NRC will
investigate complaints that are unre-
solved after mediation or are reopened
because of a violation of a mediation
agreement.

(2) As part of the initial investiga-
tion, NRC will use informal fact-find-
ing methods, including joint or sepa-
rate discussions with the complaint
and recipient to establish the facts
and, if possible, settle the complaint on
terms that are mutually agreeable to
the parties. NRC may seek the assist-
ance of any involved State program
agency.

(3) NRC will put any agreement in
writing and have it signed by the par-
ties and an authorized official at NRC.

(4) The settlement shall not affect
the operation of any other enforcement
effort of NRC, including compliance re-
views and investigation of other com-
plaints which may involve the recipi-
ent.

(5) Settlement of a complaint under
this section will not constitute a find-
ing of discrimination by the NRC
against a recipient or an admission of
discrimination by the recipient.

(b) Formal investigation. If NRC can-
not resolve the complaint through in-
formal investigation, it will begin to
develop formal findings through fur-
ther investigation of the complaint. If
the investigation indicates a violation
of these regulations, NRC will attempt
to obtain voluntary compliance. If NRC
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cannot obtain voluntary compliance, it
will begin enforcement as described in
§4.336.

§4.335 Prohibition against
tion or retaliation.

A recipient may not engage in acts of
intimidation or retaliation against any
person who—

(a) Attempts to assert a right pro-
tected by the Act or these regulations;
or

(b) Cooperates in any mediation, in-
vestigation, hearing, or other part of
NRC’s investigation, conciliation, and
enforcement process.

intimida-

§4.336 Compliance procedure.

(a) NRC may enforce the Act and
these regulations through—

(1) Termination of a recipient’s Fed-
eral financial assistance from NRC
under the program or activity involved
where the recipient has violated the
Act or these regulations. The deter-
mination of the recipient’s violation
may be made only after a recipient has
had an opportunity for a hearing on the
record before an administrative law
judge. Therefore, cases that are settled
in mediation, or prior to a hearing, will
not involve termination of a recipient’s
Federal fiancial assistance from NRC.

(2) Any other means authorized by
law including but not limited to—

(i) Referral to the Department of Jus-
tice for proceedings to enforce any
rights of the United States or obliga-
tions of the recipients created by the
Act or these regulations.

(ii) Use of any requirement of or re-
ferral to any Federal, State, or local
government agency that will have the
effect of correcting a violation of the
Act or these regulations.

(b) NRC will limit any termination
under §4.336(a)(1) to the particular re-
cipient and particular program or ac-
tivity NRC finds in violation of Act or
these regulations. NRC will not base
any part of a termination on a finding
with respect to any program or activ-
ity of the recipient that does not re-
ceive Federal financial assistance from
NRC.

(c) NRC will take no action under
paragraph (a) until—

(1) The Commission, or designee, has
advised the recipient of its failure to

10 CFR Ch. | (1-1-03 Edition)

comply with the Act or these regula-
tions and has determined that vol-
untary compliance cannot be obtained.

(2) 30 days have elapsed after the
Commission, or designee, has sent a
written report of the circumstances
and grounds of the action to the com-
mittees of the Congress having legisla-
tive jurisdiction over the Federal pro-
gram or activity involved. A report
will be filed whenever any action is
taken under paragraph (a) of this sec-
tion.

(d) NRC also may defer granting new
Federal financial assistance to a recipi-
ent when termination proceedings
under §4.336(a)(1) are initiated.

(1) New Federal financial assistance
includes all assistance for which NRC
requires an application or approval, in-
cluding renewal or continuation of ex-
isting activities or authorization of
new activities, during the deferral pe-
riod. New Federal financial assistance
does not include increases in funding as
a result of change computation of for-
mula awards or assistance approved
prior to the beginning of termination
proceedings under §4.336(a)(1).

(2) NRC will not begin a deferral
until the recipient has received a no-
tice of an opportunity for a hearing
under §4.336(a)(1). NRC will not con-
tinue a deferral for more than 60 days
unless a hearing has begun within that
time or the time for beginning the
hearings has been extended by mutual
consent of the recipient and NRC. NRC
will not continue a deferral for more
than 30 days after the close of the hear-
ing, unless the hearing results in a
finding against the recipient.

§4.337 Hearings, decisions, post-termi-
nation proceedings.

Certain NRC procedural provisions
applicable to title VI of the Civil
Rights Act of 1964 apply to NRC en-
forcement of these regulations. They
are §§4.61 through 4.64 and §§4.71
through 4.75.

§4.338 Remedial and affirmative ac-
tion by recipients.

(a) Where NRC finds a recipient has
discriminated on the basis of age, the
recipient shall take any remedial ac-
tion that NRC may require to over-
come the effects of the discrimination.
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If another recipient exercises control
over the recipient that has discrimi-
nated, NRC may require both recipi-
ents to take remedial action.

(b) Even in the absence of a finding of
discrimination, a recipient may take
affirmative action to overcome the ef-
fects of conditions that resulted in lim-
ited participation in the recipient’s
program or activity on the basis of age.

(c) If a recipient, operating a pro-
gram that serves the elderly or chil-
dren in addition to persons of other
ages, provides special benefits to the
elderly or to children, the provision of
those benefits shall be presumed to be
voluntary affirmative action provided
that it does not have the effect of ex-
cluding otherwise eligible persons from
participation in the program.

§4.339 Alternate funds disbursal pro-
cedure.

(a) When NRC withholds funds from a
recipient under these regulations, the
Commission, or designee, may disburse
the withheld funds directly to an alter-
nate recipient, any public or nonprofit
private organization or agency, or
State or political subdivision of the
State.

(b) Any alternative recipient will be
required to demonstrate—

(1) The ability to comply with these
regulations; and

(2) The ability to achieve the goals of
the Federal statute authorizing the
program or activity.

§4.340 Exhaustion of administrative
remedies.

(a) A complainant may file a civil ac-
tion following the exhaustion of admin-
istrative remedies under the Act. Ad-
ministrative remedies are exhausted
if—

(1) 180 days have elapsed since the
complainant filed the complaint and
NRC has made no finding with regard
to the complaint; or

(2) NRC issues any finding in favor of
the recipient.

(b) If NRC fails to make a finding
within 180 days or issues a finding in
favor of the recipient, NRC will—

(1) Promptly advise the complainant;
and

(2) Advise the complainant of his or
her right to bring a civil action under

§4.341

section 305(e) of the Act of injunctive
relief that will effect the purposes of
the Act; and

(3) Inform the complainant that—

(i) The complainant may bring a civil
action only in a United States District
Court for the district in which the re-
cipient is found or transacts business;

(ii) A complainant prevailing in a
civil action has the right to be awarded
the costs of the action, including rea-
sonable attorney’s fees, but that the
complainant must demand these costs
in the complaint;

(iii) That before commencing the ac-
tion, the complainant shall give 30
days notice by registered mail to the
Commission, the Secretary of the De-
partment of Health and Human Serv-
ices, the Attorney General of the
United States, and the recipient;

(iv) The notice must state the relief
requested, the court in which the com-
plainant is bringing the action, and
whether or not attorney’s fees are de-
manded in the event the complainant
prevails; and

(v) The complainant may not bring
an action if the same alleged violation
of the Act by the same recipient is the
subject of pending action in any court
of the United States.

§4.341 Reports.

The NRC shall submit to the Sec-
retary of Health and Human Services,
not later than December 31 of each
year, a report which—

(a) Describes in detail the steps
taken during the preceding fiscal year
to carry out the Act; and

(b) Contains data on the frequency,
type, and resolution of complaints and
on any compliance reviews, sufficient
to permit analysis of the agency’s
progress in reducing age discrimina-
tion in programs receiving Federal fi-
nancial assistance from NRC; and

(c) Contains data directly relevant to
the extent of any pattern or practice of
age discrimination which NRC has
identified in any programs receiving
Federal financial assistance from NRC
and to progress toward eliminating it;
and

(d) Contains evaluative or interpreta-
tive information which NRC deter-
mines is useful in analyzing agency
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progress in reducing age discrimina-
tion in programs receiving Federal fi-
nancial assistance from NRC; and

(e) Contains whatever other data the
Secretary of HHS may require.

Subpart D [Reserved]

Subpart E—Enforcement of Non-
discrimination on the Basis of
Handicap in Programs or Ac-
tivities Conducted by the U.S.
Nuclear Regulatory Commis-
sion

SOURCE: 51 FR 22888, 22896, June 23, 1986,
unless otherwise noted.

§4.501 Purpose.

This part effectuates section 119 of
the Rehabilitation, Comprehensive
Services, and Developmental Disabil-
ities Amendments of 1978, which
amended section 504 of the Rehabilita-
tion Act of 1973 to prohibit discrimina-
tion on the basis of handicap in pro-
grams or activities conducted by Exec-
utive agencies or the United States
Postal Service.

§4.502 Application.

This part applies to all programs or
activities conducted by the agency.

§4.503 Definitions.

For purposes of this part, the term—

Assistant Attorney General means the
Assistant Attorney General, Civil
Rights Division, United States Depart-
ment of Justice.

Auxiliary aids means services or de-
vices that enable persons with im-
paired sensory, manual, or speaking
skills to have an equal opportunity to
participate in, and enjoy the benefits
of, programs or activities conducted by
the agency. For example, auxiliary aids
useful for persons with impaired vision
include readers, brailled materials,
audio recordings, telecommunications
devices and other similar services and
devices. Auxiliary aids useful for per-
sons with impaired hearing include
telephone handset amplifiers, tele-
phones compatible with hearing aids,
telecommunication devices for deaf
persons (TDD’s), interpreters,
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notetakers, written materials, and
other similar services and devices.

Complete complaint means a written
statement that contains the complain-
ant’s name and address and describes
the agency’s alleged discriminatory ac-
tion in sufficient detail to inform the
agency of the nature and date of the al-
leged violation of section 504. It shall
be signed by the complainant or by
someone authorized to do so on his or
her behalf. Complaints filed on behalf
of classes or third parties shall describe
or identify (by name, if possible) the
alleged victims of discrimination.

Facility means all or any portion of
buildings, structures, equipment,
roads, walks, parking 1lots, rolling
stock or other conveyances, or other
real or personal property.

Handicapped person means any person
who has a physical or mental impair-
ment that substantially limits one or
more major life activities, has a record
of such an impairment, or is regarded
as having such an impairment.

As used in this definition, the phrase:

(1) Physical or mental impairment in-
cludes—

(i) Any physiological disorder or con-
dition, cosmetic disfigurement, or ana-
tomical loss affecting one or more of
the following body systems: Neuro-
logical; musculoskeletal; special sense

organs; respiratory, including speech
organs; cardiovascular; reproductive;
digestive; genitourinary; hemic and

lymphatic; skin; and endocrine; or

(ii) Any mental or psychological dis-
order, such as mental retardation, or-
ganic brain syndrome, emotional or
mental illness, and specific learning
disabilities. The term ‘‘physical or
mental impairment’ includes, but is
not limited to, such diseases and condi-
tions as orthopedic, visual, speech, and
hearing impairments, cerebral palsy,
epilepsy, muscular dystrophy, multiple
sclerosis, cancer, heart disease, diabe-
tes, mental retardation, emotional ill-
ness, and drug addiction and alco-
holism.

(2) Major life activities includes func-
tions such as caring for one’s self, per-
forming manual tasks, walking, seeing,
hearing, speaking, breathing, learning,
and working.

(3) Has a record of such an impairment
means has a history of, or has been
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misclassified as having, a mental or
physical impairment that substantially
limits one or more major life activi-
ties.

(4) Is regarded as having an impairment
means—

(i) Has a physical or mental impair-
ment that does not substantially limit
major life activities but is treated by
the agency as constituting such a limi-
tation;

(ii) Has a physical or mental impair-
ment that substantially limits major
life activities only as a result of the at-
titudes of others toward such impair-
ment; or

(iii) Has none of the impairments de-
fined in paragraph (1) of this definition
but is treated by the agency as having
such an impairment.

Historic preservation programs means
programs conducted by the agency that
have preservation of historic properties
as a primary purpose.

Historic properties means those prop-
erties that are listed or eligible for
listing in the National Register of His-
toric Places or properties designated as
historic under a statute of the appro-
priate State or local government body.

Qualified handicapped person means—

(1) With respect to preschool, elemen-
tary, or secondary education services
provided by the agency, a handicapped
person who is a member of a class of
persons otherwise entitled by statute,
regulation, or agency policy to receive
education services from the agency.

(2) With respect to any other agency
program or activity under which a per-
son is required to perform services or
to achieve a level of accomplishment, a
handicapped person who meets the es-
sential eligibility requirements and
who can achieve the purpose of the pro-
gram or activity without modifications
in the program or activity that the
agency can demonstrate would result
in a fundamental alteration in its na-
ture;

(3) With respect to any other pro-
gram or activity, a handicapped person
who meets the essential eligibility re-
quirements for participation in, or re-
ceipt of benefits from, that program or
activity; and

(4) Qualified handicapped person is de-
fined for purposes of employment in 29

§4.511

CFR 1613.702(f), which is made applica-
ble to this part by §4.540.

Section 504 means section 504 of the
Rehabilitation Act of 1973 (Pub. L. 93-
112, 87 Stat. 394 (29 U.S.C. 794)), as
amended by the Rehabilitation Act
Amendments of 1974 (Pub. L. 93-516, 88
Stat. 1617), and the Rehabilitation,
Comprehensive Services, and Develop-
mental Disabilities Amendments of
1978 (Pub. L. 95-602, 92 Stat. 2955). As
used in this part, section 504 applies
only to programs or activities con-
ducted by Executive agencies and not
to federally assisted programs.

Substantial impairment means a sig-
nificant loss of the integrity of finished
materials, design quality, or special
character resulting from a permanent
alteration.

§§4.504-4.509 [Reserved]

§4.510 Self-evaluation.

(a) The agency shall, by August 24,
1987, evaluate its current policies and
practices, and the effects thereof, that
do not or may not meet the require-
ments of this part, and, to the extent
modification of any such policies and
practices is required, the agency shall
proceed to make the necessary modi-
fications.

(b) The agency shall provide an op-
portunity to interested persons, includ-
ing handicapped persons or organiza-
tions representing handicapped per-
sons, to participate in the self-evalua-
tion process by submitting comments
(both oral and written).

(c) The agency shall, until three
years following the completion of the
self-evaluation, maintain on file and
make available for public inspection:

(1) A description of areas examined
and any problems identified, and

(2) A description of any modifications
made.

§4.511 Notice.

The agency shall make available to
employees, applicants, participants,
beneficiaries, and other interested per-
sons such information regarding the
provisions of this part and its applica-
bility to the programs or activities
conducted by the agency, and make
such information available to them in
such manner as the head of the agency
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finds necessary to apprise such persons
of the protections against discrimina-
tion assured them by section 504 and
this regulation.

§§4.512-4.529 [Reserved]

§4.530 General prohibitions
discrimination.

against

(a) No qualified handicapped person
shall, on the basis of handicap, be ex-
cluded from participation in, be denied
the benefits of, or otherwise be sub-
jected to discrimination under any pro-
gram or activity conducted by the
agency.

(b)(1) The agency, in providing any
aid, benefit, or service, may not, di-
rectly or through contractual, licens-
ing, or other arrangements, on the
basis of handicap—

(i) Deny a qualified handicapped per-
son the opportunity to participate in
or benefit from the aid, benefit, or
service;

(ii) Afford a qualified handicapped
person an opportunity to participate in
or benefit from the aid, benefit, or
service that is not equal to that af-
forded others;

(iii) Provide a qualified handicapped
person with an aid, benefit, or service
that is not as effective in affording
equal opportunity to obtain the same
result, to gain the same benefit, or to
reach the same level of achievement as
that provided to others;

(iv) Provide different or separate aid,
benefits, or services to handicapped
persons or to any class of handicapped
persons than is provided to others un-
less such action is necessary to provide
qualified handicapped persons with aid,
benefits, or services that are as effec-
tive as those provided to others;

(v) Deny a qualified handicapped per-
son the opportunity to participate as a
member of planning or advisory boards;
or

(vi) Otherwise limit a qualified
handicapped person in the enjoyment
of any right, privilege, advantage, or
opportunity enjoyed by others receiv-
ing the aid, benefit, or service.

(2) The agency may not deny a quali-
fied handicapped person the oppor-
tunity to participate in programs or
activities that are not separate or dif-
ferent, despite the existence of permis-
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sibly separate or different programs or
activities.

(3) The agency may not, directly or
through contractual or other
arrangments, utilize criteria or meth-
ods of administration the purpose or ef-
fect of which would—

(1) Subject qualified handicapped per-
sons to discrimination on the basis of
handicap; or

(ii) Defeat or substantially impair ac-
complishment of the objectives of a
program or activity with respect to
handicapped persons.

(4) The agency may not, in deter-
mining the site or location of a facil-
ity, make selections the purpose or ef-
fect of which would—

(i) Exclude handicapped persons
from, deny them the benefits of, or oth-
erwise subject them to discrimination
under any program or activity con-
ducted by the agency; or

(ii) Defeat or substantially impair
the accomplishment of the objectives
of a program or activity with respect
to handicapped persons.

(6) The agency, in the selection of
procurement contractors, may not use
criteria that subject qualified handi-
capped persons to discrimination on
the basis of handicap.

(6) The agency may not administer a
licensing or certification program in a
manner that subjects qualified handi-
capped persons to discrimination on
the basis of handicap, nor may the
agency establish requirements for the
programs or activities of licensees or
certified entities that subject qualified
handicapped persons to discrimination
on the basis of handicap. However, the
programs or activities of entities that
are licensed or certified by the agency
are not, themselves, covered by this
part.

(c) The exclusion of nonhandicapped
persons from the benefits of a program
limited by Federal statute or Execu-
tive order to handicapped persons or
the exclusion of a specific class of
handicapped persons from a program
limited by Federal statute or Execu-
tive order to a different class of handi-
capped persons is not prohibited by
this part.

170



Nuclear Regulatory Commission

(d) The agency shall administer pro-
grams and activities in the most inte-
grated setting appropriate to the needs
of qualified handicapped persons.

§§4.531-4.539 [Reserved]

§4.540 Employment.

No qualified handicapped person
shall, on the basis of handicap, be sub-
jected to discrimination in employ-
ment under any program or activity
conducted by the agency. The defini-
tions, requirements, and procedures of
section 501 of the Rehabilitation Act of
1973 (29 U.S.C. 791), as established by
the Equal Employment Opportunity
Commission in 29 CFR part 1613, shall
apply to employment in federally con-
ducted programs or activities.

§§4.541-4.548 [Reserved]

§4.549 Program accessibility:
crimination prohibited.
Except as otherwise provided in
§4.550, no qualified handicapped person
shall, because the agency’s facilities
are inaccessible to or unusable by
handicapped persons, be denied the
benefits of, be excluded from participa-
tion in, or otherwise be subjected to
discrimination under any program or
activity conducted by the agency.

Dis-

§4.550 Program accessibility: Existing
facilities.

(a) General. The agency shall operate
each program or activity so that the
program or activity, when viewed in its
entirety, is readily accessible to and
usable by handicapped persons. This
paragraph does not—

(1) Necessarily require the agency to
make each of its existing facilities ac-
cessible to and usable by handicapped
persons;

(2) In the case of historic preserva-
tion programs, require the agency to
take any action that would result in a
substantial impairment of significant
historic features of an historic prop-
erty; or

(3) Require the agency to take any
action that it can demonstrate would
result in a fundamental alteration in
the nature of a program or activity or
in undue financial and administrative
burdens. In those circumstances where
agency personnel believe that the pro-

§4.550

posed action would fundamentally
alter the program or activity or would
result in undue financial and adminis-
trative burdens, the agency has the
burden of proving that compliance with
§4.550(a) would result in such alter-
ation or burdens. The decision that
compliance would result in such alter-
ation or burdens must be made by the
agency head or his or her designee
after considering all agency resources
available for use in the funding and op-
eration of the conducted program or
activity, and must be accompanied by
a written statement of the reasons for
reaching that conclusion. If an action
would result in such an alteration or
such burdens, the agency shall take
any other action that would not result
in such an alteration or such burdens
but would nevertheless ensure that
handicapped persons receive the bene-
fits and services of the program or ac-
tivity.

(b) Methods—(1) General. The agency
may comply with the requirements of
this section through such means as re-
design of equipment, reassignment of
services to accessible buildings, assign-
ment of aides to beneficiaries, home
visits, delivery of services at alternate
accessible sites, alteration of existing
facilities and construction of new fa-
cilities, use of accessible rolling stock,
or any other methods that result in
making its programs or activities read-
ily accessible to and usable by handi-
capped persons. The agency is not re-
quired to make structural changes in
existing facilities where other methods
are effective in achieving compliance
with this section. The agency, in mak-
ing alterations to existing buildings,
shall meet accessibility requirements
to the extent compelled by the Archi-
tectural Barriers Act of 1968, as amend-
ed (42 U.S.C. 4151-4157), and any regula-
tions implementing it. In choosing
among available methods for meeting
the requirements of this section, the
agency shall give priority to those
methods that offer programs and ac-
tivities to qualified handicapped per-
sons in the most integrated setting ap-
propriate.

(2) Historic preservation programs. In
meeting the requirements of §4.550(a)
in historic preservation programs, the
agency shall give priority to methods
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that provide physical access to handi-
capped persons. In cases where a phys-
ical alteration to an historic property
is not required because of §4.550(a)(2) or
(a)(3), alternative methods of achieving
program accessibility include—

(i) Using audio-visual materials and
devices to depict those portions of an
historic property that cannot other-
wise be made accessible;

(ii) Assigning persons to guide handi-
capped persons into or through por-
tions of historic properties that cannot
otherwise be made accessible; or

(iii) Adopting other innovative meth-
ods.

(c) Time period for compliance. The
agency shall comply with the obliga-
tions established under this section by
October 21, 1986, except that where
structural changes in facilities are un-
dertaken, such changes shall be made
by August 22, 1989, but in any event as
expeditiously as possible.

(d) Transition plan. In the event that
structural changes to facilities will be
undertaken to achieve program acces-
sibility, the agency shall develop, by
February 23, 1987 a transition plan set-
ting forth the steps necessary to com-
plete such changes. The agency shall
provide an opportunity to interested
persons, including handicapped persons
or organizations representing handi-
capped persons, to participate in the
development of the transition plan by
submitting comments (both oral and
written). A copy of the transition plan
shall be made available for public in-
spection. The plan shall, at a min-
imum—

(1) Identify physical obstacles in the
agency’s facilities that limit the acces-
sibility of its programs or activities to
handicapped persons;

(2) Describe in detail the methods
that will be used to make the facilities
accessible;

(3) Specify the schedule for taking
the steps necessary to achieve compli-
ance with this section and, if the time
period of the transition plan is longer
than one year, identify steps that will
be taken during each year of the tran-
sition period; and

(4) Indicate the official responsible
for implementation of the plan.
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§4.551 Program accessibility: New

construction and alterations.

Each building or part of a building
that is constructed or altered by, on
behalf of, or for the use of the agency
shall be designed, constructed, or al-
tered so as to be readily accessible to
and usable by handicapped persons.
The definitions, requirements, and
standards of the Architectural Barriers
Act (42 U.S.C. 4151-4157), as established
in 41 CFR 101-19.600 to 101-19.607, apply
to buildings covered by this section.

§§4.552-4.559 [Reserved]

§4.560 Communications.

(a) The agency shall take appropriate
steps to ensure effective communica-
tion with applicants, participants, per-
sonnel of other Federal entities, and
members of the public.

(1) The agency shall furnish appro-
priate auxiliary aids where necessary
to afford a handicapped person an equal
opportunity to participate in, and
enjoy the benefits of, a program or ac-
tivity conducted by the agency.

(i) In determining what type of auxil-
iary aid is necessary, the agency shall
give primary consideration to the re-
quests of the handicapped person.

(ii) The agency need not provide indi-
vidually prescribed devices, readers for
personal use or study, or other devices
of a personal nature.

(2) Where the agency communicates
with applicants and beneficiaries by
telephone, telecommunication devices
for deaf person (TDD’s) or equally ef-
fective telecommunication systems
shall be used.

(b) The agency shall ensure that in-
terested persons, including persons
with impaired vision or hearing, can
obtain information as to the existence
and location of accessible services, ac-
tivities, and facilities.

(c) The agency shall provide signage
at a primary entrance to each of its in-
accessible facilities, directing users to
a location at which they can obtain in-
formation about accessible facilities.
The international symbol for accessi-
bility shall be used at each primary en-
trance of an accessible facility.

(d) This section does not require the
agency to take any action that it can
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demonstrate would result in a funda-
mental alteration in the nature of a
program or activity or in undue finan-
cial and adminstrative burdens. In
those circumstances where agency per-
sonnel believe that the proposed action
would fundamentally alter the program
or activity or would result in undue fi-
nancial and administrative burdens,
the agency has the burden of proving
that compliance with §4.560 would re-
sult in such alteration or burdens. The
decision that compliance would result
in such alteration or burdens must be
made by the agency head or his or her
designee after considering all agency
resources available for use in the fund-
ing and operation of the conducted pro-
gram or activity, and must be accom-
panied by a written statement of the
reasons for reaching that conclusion. If
an action required to comply with this
section would result in such an alter-
ation or such burdens, the agency shall
take any other action that would not
result in such an alteration or such
burdens but would nevertheless ensure
that, to the maximum extent possible,
handicapped persons receive the bene-
fits and services of the program or ac-
tivity.

§§4.561-4.569 [Reserved]

§4.570 Compliance procedures.

(a) Except as provided in paragraph
(b) of this section, this section applies
to all allegations of discrimination on
the basis of handicap in programs or
activities conducted by the agency.

(b) The agency shall process com-
plaints alleging violations of section
504 with respect to employment accord-
ing to the procedures established by
the Equal Employment Opportunity
Commission in 29 CFR part 1613 pursu-
ant to section 501 of the Rehabilitation
Act of 1973 (29 U.S.C. 791).

(¢c) The Civil Rights Program Man-
ager, Office of Small and Disadvan-
taged Business Utilization/Civil Rights,
shall be responsible for coordinating
implementation of this section. Com-
plaints may be sent to Nuclear Regu-
latory Commission, Washington, DC
20555.

(d) The agency shall accept and in-
vestigate all complete complaints for
which it has jurisdiction. All complete

§4.570

complaints must be filed within 180
days of the alleged act of discrimina-
tion. The agency may extend this time
period for good cause.

(e) If the agency receives a complaint
over which it does not have jurisdic-
tion, it shall promptly notify the com-
plainant and shall make reasonable ef-
forts to refer the complaint to the ap-
propriate government entity.

(f) The agency shall notify the Archi-
tectural and Transportation Barriers
Compliance Board upon receipt of any
complaint alleging that a building or
facility that is subject to the Architec-
tural Barriers Act of 1968, as amended
(42 U.S.C. 4151-4157), or section 502 of
the Rehabilitation Act of 1973, as
amended (29 U.S.C. 792), is not readily
accessible to and usable by handi-
capped persons.

(g) Within 180 days of the receipt of a
complete complaint for which it has ju-
risdiction, the agency shall notify the
complainant of the results of the inves-
tigation in a letter containing—

(1) Findings of fact and conclusions
of law;

(2) A description of a remedy for each
violation found; and

(3) A notice of the right to appeal.

(h) Appeals of the findings of fact and
conclusions of law or remedies must be
filed by the complainant within 90 days
of receipt from the agency of the letter
required by §4.570(g). The agency may
extend this time for good cause.

(i) Timely appeals shall be accepted
and processed by the head of the agen-
cy.

(j) The head of the agency shall no-
tify the complainant of the results of
the appeal within 60 days of the receipt
of the request. If the head of the agen-
cy determines that additional informa-
tion is needed from the complainant,
he or she shall have 60 days from the
date of receipt of the additional infor-
mation to make his or her determina-
tion on the appeal.

(k) The time limits cited in para-
graphs (g) and (j) of this section may be
extended with the permission of the
Assistant Attorney General.

(1) The agency may delegate its au-
thority for conducting complaint in-
vestigations to other Federal agencies,
except that the authority for making

173



§8§4.571-4.999

the final determination may not be
delegated to another agency.

[61 FR 22888, 22896, June 23, 1986]
§8§4.571-4.999 [Reserved]

APPENDIX A TO PART 4—FEDERAL FI-
NANCIAL ASSISTANCE TO WHICH THIS
PART APPLIES!

(a) Conferences on regulatory programs.
Agreements for financial assistance to State
officials, without full-cost recovery, for vis-
its to NRC facilities and offices or to other
locations to confer on regulatory programs
and related matters.

(b) Orientation and instruction. Agreements
for assistance to State and local officials,
without full-cost recovery, to receive ori-
entation and on-the-job instruction at NRC
facilities and offices.

(c) Courses in fundamentals of radiation.
Agreements for the conduct of courses for
State and local employees, without full-cost
recovery, in fundamentals of radiation and
radiation protection.

(d) Participation in meetings and conferences.
Agreements for participation, without full-
cost recovery, in meetings, conferences,
workshops, and symposia to assist scientific,
professional or educational institutions or
groups.

(e) Research Support. Agreements for the fi-
nancial support of basic and applied sci-
entific research and for the exchange of sci-
entific information.

[29 FR 19277, Dec. 31, 1964, as amended at 38
FR 17929, July 5, 1973; 40 FR 8778, Mar. 3, 1975;
45 FR 14539, Mar. 6, 1980; 52 FR 25361, July 7,
19817]

PART 5—NONDISCRIMINATION ON
THE BASIS OF SEX IN EDUCATION
PROGRAMS OR ACTIVITIES RE-
CEIVING FEDERAL FINANCIAL
ASSISTANCE

Subpart A—Introduction

Sec.

5.100 Purpose and effective date.

5.1056 Definitions.

5.110 Remedial and affirmative action and
self-evaluation.

5.115 Assurance required.

1Categories of assistance may be added to
appendix A from time to time by notice pub-
lished in the FEDERAL REGISTER. This part
shall be deemed to apply to all grants, loans
or contracts entered into under any such
category of assistance on or after the effec-
tive date of the inclusion of the category of
assistance in appendix A.
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5.120
5.125

Transfers of property.
Effect of other requirements.

5.130 Effect of employment opportunities.
5.135 Designation of responsible employee
and adoption of grievance procedures.

5.140 Dissemination of policy.

Subpart B—Coverage

5.200 Application.

5.206 Educational institutions and other en-
tities controlled by religious organiza-
tions.

5.210 Military and merchant marine edu-
cational institutions.

5.215 Membership practices of certain orga-
nizations.

5.220 Admissions.

5.225 Educational institutions eligible to
submit transition plans.

5.230 Transition plans.

5.235 Statutory amendments.

Subpart C—Discrimination on the Basis of
Sex in Admission and Recruitment Pro-
hibited

5.300 Admission.
5.306 Preference in admission.
5.310 Recruitment.

Subpart D—Discrimination on the Basis of
Sex in Education Programs or Activities
Prohibited

Education programs or activities.

Housing.

Comparable facilities.

Access to course offerings.

5.420 Access to schools operated by LEAs.

5.425 Counseling and use of appraisal and
counseling materials.

5.430 Financial assistance.

5.435 Employment assistance to students.

5.440 Health and insurance benefits and
services.

5.445 Marital or parental status.

5.450 Athletics.

5.455 Textbooks and curricular material.

5.400
5.405
5.410
5.415

Subpart E—Discrimination on the Basis of
Sex in Employment in Education Pro-
grams or Activities Prohibited

5.500
5.505
5.510
5.5615
5.520
5.525

Employment.

Employment criteria.

Recruitment.

Compensation.

Job classification and structure.

Fringe benefits.

5.530 Marital or parental status.

5.635 Effect of state or local law or other re-
quirements.

5.5640 Advertising.

5.545 Pre-employment inquiries.

5.5560 Sex as a bona fide occupational quali-
fication.
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Subpart F—Procedures

5.600 Notice of covered programs.

5.605 Enforcement procedures.

APPENDIX A TO PART 5—LIST OF FEDERAL FI-
NANCIAL ASSISTANCE ADMINISTERED BY
THE NUCLEAR REGULATORY COMMISSION TO
WHICH TITLE IX APPLIES

AUTHORITY: 20 U.S.C. 1681, 1682, 1683, 1685,
1686, 1687, 1688.

SOURCE: 65 FR 52865, 52875, Aug. 30, 2000, un-
less otherwise noted.

Subpart A—Introduction

§5.100 Purpose and effective date.

The purpose of these Title IX regula-
tions is to effectuate Title IX of the
Education Amendments of 1972, as
amended (except sections 904 and 906 of
those Amendments) (20 U.S.C. 1681,
1682, 1683, 1685, 1686, 1687, 1688), which is
designed to eliminate (with certain ex-
ceptions) discrimination on the basis of
sex in any education program or activ-
ity receiving Federal financial assist-
ance, whether or not such program or
activity is offered or sponsored by an
educational institution as defined in
these Title IX regulations. The effec-
tive date of these Title IX regulations
shall be September 29, 2000.

§5.105

As used in these Title IX regulations,
the term:

Administratively separate unit means a
school, department, or college of an
educational institution (other than a
local educational agency) admission to
which is independent of admission to
any other component of such institu-
tion.

Admission means selection for part-
time, full-time, special, associate,
transfer, exchange, or any other enroll-
ment, membership, or matriculation in
or at an education program or activity
operated by a recipient.

Applicant means one who submits an
application, request, or plan required
to be approved by an official of the
Federal agency that awards Federal fi-
nancial assistance, or by a recipient, as
a condition to becoming a recipient.

Designated agency official means Pro-
gram Manager, Civil Rights Program.

Educational institution means a local
educational agency (LEA) as defined by

Definitions.

§5.105

20 U.S.C. 8801(18), a preschool, a private
elementary or secondary school, or an
applicant or recipient that is an insti-
tution of graduate higher education, an
institution of undergraduate higher
education, an institution of profes-
sional education, or an institution of
vocational education, as defined in this
section.

Federal financial assistance means any
of the following, when authorized or
extended under a law administered by
the Federal agency that awards such
assistance:

(1) A grant or loan of Federal finan-
cial assistance, including funds made
available for:

(i) The acquisition, construction, ren-
ovation, restoration, or repair of a
building or facility or any portion
thereof; and

(ii) Scholarships, loans, grants,
wages, or other funds extended to any
entity for payment to or on behalf of
students admitted to that entity, or
extended directly to such students for
payment to that entity.

(2) A grant of Federal real or per-
sonal property or any interest therein,
including surplus property, and the
proceeds of the sale or transfer of such
property, if the Federal share of the
fair market value of the property is
not, upon such sale or transfer, prop-
erly accounted for to the Federal Gov-
ernment.

(3) Provision of the services of Fed-
eral personnel.

(4) Sale or lease of Federal property
or any interest therein at nominal con-
sideration, or at consideration reduced
for the purpose of assisting the recipi-
ent or in recognition of public interest
to be served thereby, or permission to
use Federal property or any interest
therein without consideration.

(5) Any other contract, agreement, or
arrangement that has as one of its pur-
poses the provision of assistance to any
education program or activity, except
a contract of insurance or guaranty.

Institution of graduate higher edu-
cation means an institution that:

(1) Offers academic study beyond the
bachelor of arts or bachelor of science
degree, whether or not leading to a cer-
tificate of any higher degree in the lib-
eral arts and sciences;
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(2) Awards any degree in a profes-
sional field beyond the first profes-
sional degree (regardless of whether
the first professional degree in such
field is awarded by an institution of
undergraduate higher education or pro-
fessional education); or

(3) Awards no degree and offers no
further academic study, but operates
ordinarily for the purpose of facili-
tating research by persons who have
received the highest graduate degree in
any field of study.

Institution of professional education
means an institution (except any insti-
tution of undergraduate higher edu-
cation) that offers a program of aca-
demic study that leads to a first profes-
sional degree in a field for which there
is a national specialized accrediting
agency recognized by the Secretary of
Education.

Institution of wundergraduate higher
education means:

(1) An institution offering at least
two but less than four years of college-
level study beyond the high school
level, leading to a diploma or an asso-
ciate degree, or wholly or principally
creditable toward a baccalaureate de-
gree; or

(2) An institution offering academic
study leading to a baccalaureate de-
gree; or

(3) An agency or body that certifies
credentials or offers degrees, but that
may or may not offer academic study.

Institution of wvocational education
means a school or institution (except
an institution of professional or grad-
uate or undergraduate higher edu-
cation) that has as its primary purpose
preparation of students to pursue a
technical, skilled, or semiskilled occu-
pation or trade, or to pursue study in a
technical field, whether or not the
school or institution offers certificates,
diplomas, or degrees and whether or
not it offers full-time study.

Recipient means any State or polit-
ical subdivision thereof, or any instru-
mentality of a State or political sub-
division thereof, any public or private
agency, institution, or organization, or
other entity, or any person, to whom
Federal financial assistance is ex-
tended directly or through another re-
cipient and that operates an education
program or activity that receives such
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assistance, including any subunit, suc-
cessor, assignee, or transferee thereof.

Student means a person who has
gained admission.

Title 1X means Title IX of the Edu-
cation Amendments of 1972, Public Law
92-318, 86 Stat. 235, 373 (codified as
amended at 20 U.S.C. 1681-1688) (except
sections 904 and 906 thereof), as amend-
ed by section 3 of Public Law 93-568, 88
Stat. 1855, by section 412 of the Edu-
cation Amendments of 1976, Public Law
94-482, 90 Stat. 2234, and by Section 3 of
Public Law 100-259, 102 Stat. 28, 28-29
(20 U.S.C. 1681, 1682, 1683, 1685, 1686, 1687,
1688).

Title IX regulations means the provi-
sions set forth at §§5.100 through 5.605.

Transition plan means a plan subject
to the approval of the Secretary of
Education pursuant to section 901(a)(2)
of the Education Amendments of 1972,
20 U.S.C. 1681(a)(2), under which an edu-
cational institution operates in mak-
ing the transition from being an edu-
cational institution that admits only
students of one sex to being one that
admits students of both sexes without
discrimination.

§5.110 Remedial and affirmative ac-
tion and self-evaluation.

(a) Remedial action. If the designated
agency official finds that a recipient
has discriminated against persons on
the basis of sex in an education pro-
gram or activity, such recipient shall
take such remedial action as the des-
ignated agency official deems nec-
essary to overcome the effects of such
discrimination.

(b) Affirmative action. In the absence
of a finding of discrimination on the
basis of sex in an education program or
activity, a recipient may take affirma-
tive action consistent with law to over-
come the effects of conditions that re-
sulted in limited participation therein
by persons of a particular sex. Nothing
in these Title IX regulations shall be
interpreted to alter any affirmative ac-
tion obligations that a recipient may
have under Executive Order 11246, 3
CFR, 1964-1965 Comp., p. 339; as amend-
ed by Executive Order 11375, 3 CFR,
1966-1970 Comp., p. 684; as amended by
Executive Order 11478, 3 CFR, 1966-1970
Comp., p. 803; as amended by Executive
Order 12086, 3 CFR, 1978 Comp., p. 230;
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as amended by Executive Order 12107, 3
CFR, 1978 Comp., p. 264.

(c) Self-evaluation. Each recipient
education institution shall, within one
year of September 29, 2000:

(1) Evaluate, in terms of the require-
ments of these Title IX regulations, its
current policies and practices and the
effects thereof concerning admission of
students, treatment of students, and
employment of both academic and non-
academic personnel working in connec-
tion with the recipient’s education pro-
gram or activity;

(2) Modify any of these policies and
practices that do not or may not meet
the requirements of these Title IX reg-
ulations; and

(3) Take appropriate remedial steps
to eliminate the effects of any dis-
crimination that resulted or may have
resulted from adherence to these poli-
cies and practices.

(d) Availability of self-evaluation and
related materials. Recipients shall main-
tain on file for at least three years fol-
lowing completion of the evaluation re-
quired under paragraph (c) of this sec-
tion, and shall provide to the des-
ignated agency official upon request, a
description of any modifications made
pursuant to paragraph (c¢)(2) of this sec-
tion and of any remedial steps taken
pursuant to paragraph (c¢)(3) of this sec-
tion.

§5.115 Assurance required.

(a) General. Either at the application
stage or the award stage, Federal agen-
cies must ensure that applications for
Federal financial assistance or awards
of Federal financial assistance contain,
be accompanied by, or be covered by a
specifically identified assurance from
the applicant or recipient, satisfactory
to the designated agency official, that
each education program or activity op-
erated by the applicant or recipient
and to which these Title IX regulations
apply will be operated in compliance
with these Title IX regulations. An as-
surance of compliance with these Title
IX regulations shall not be satisfactory
to the designated agency official if the
applicant or recipient to whom such as-
surance applies fails to commit itself
to take whatever remedial action is
necessary in accordance with §5.110(a)
to eliminate existing discrimination on

§5.120

the basis of sex or to eliminate the ef-
fects of past discrimination whether
occurring prior to or subsequent to the
submission to the designated agency
official of such assurance.

(b) Duration of obligation. (1) In the
case of Federal financial assistance ex-
tended to provide real property or
structures thereon, such assurance
shall obligate the recipient or, in the
case of a subsequent transfer, the
transferee, for the period during which
the real property or structures are used
to provide an education program or ac-
tivity.

(2) In the case of Federal financial as-
sistance extended to provide personal
property, such assurance shall obligate
the recipient for the period during
which it retains ownership or posses-
sion of the property.

(3) In all other cases such assurance
shall obligate the recipient for the pe-
riod during which Federal financial as-
sistance is extended.

(c) Form. (1) The assurances required
by paragraph (a) of this section, which
may be included as part of a document
that addresses other assurances or obli-
gations, shall include that the appli-
cant or recipient will comply with all
applicable Federal statutes relating to
nondiscrimination. These include but
are not limited to: Title IX of the Edu-
cation Amendments of 1972, as amend-
ed (20 U.S.C. 1681-1683, 1685-1688).

(2) The designated agency official
will specify the extent to which such
assurances will be required of the ap-
plicant’s or recipient’s subgrantees,
contractors, subcontractors, trans-
ferees, or successors in interest.

§5.120 Transfers of property.

If a recipient sells or otherwise trans-
fers property financed in whole or in
part with Federal financial assistance
to a transferee that operates any edu-
cation program or activity, and the
Federal share of the fair market value
of the property is not upon such sale or
transfer properly accounted for to the
Federal Government, both the trans-
feror and the transferee shall be
deemed to be recipients, subject to the
provisions of §§5.205 through 5.235(a).
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§5.125 Effect of other requirements.

(a) Effect of other Federal provisions.
The obligations imposed by these Title
IX regulations are independent of, and
do not alter, obligations not to dis-
criminate on the basis of sex imposed
by Executive Order 11246, 3 CFR, 1964—
19656 Comp., p. 339; as amended by Exec-
utive Order 11375, 3 CFR, 1966-1970
Comp., p. 684; as amended by Executive
Order 11478, 3 CFR, 1966-1970 Comp., p.
803; as amended by Executive Order
12087, 3 CFR, 1978 Comp., p. 230; as
amended by Executive Order 12107, 3
CFR, 1978 Comp., p. 264; sections 704
and 855 of the Public Health Service
Act (42 U.S.C. 295m, 298b-2); Title VII of
the Civil Rights Act of 1964 (42 U.S.C.
2000e et seq.); the Equal Pay Act of 1963
(29 U.S.C. 206); and any other Act of
Congress or Federal regulation.

(b) Effect of State or local law or other
requirements. The obligation to comply
with these Title IX regulations is not
obviated or alleviated by any State or
local law or other requirement that
would render any applicant or student
ineligible, or limit the eligibility of
any applicant or student, on the basis
of sex, to practice any occupation or
profession.

(c) Effect of rules or regulations of pri-
vate organizations. The obligation to
comply with these Title IX regulations
is not obviated or alleviated by any
rule or regulation of any organization,
club, athletic or other league, or asso-
ciation that would render any appli-
cant or student ineligible to partici-
pate or limit the eligibility or partici-
pation of any applicant or student, on
the basis of sex, in any education pro-
gram or activity operated by a recipi-
ent and that receives Federal financial
assistance.

§5.130 Effect of employment opportu-
nities.

The obligation to comply with these
Title IX regulations is not obviated or
alleviated because employment oppor-
tunities in any occupation or profes-
sion are or may be more limited for
members of one sex than for members
of the other sex.
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§5.135 Designation of responsible em-
ployee and adoption of grievance
procedures.

(a) Designation of responsible employee.
Each recipient shall designate at least
one employee to coordinate its efforts
to comply with and carry out its re-
sponsibilities under these Title IX reg-
ulations, including any investigation of
any complaint communicated to such
recipient alleging its noncompliance
with these Title IX regulations or al-
leging any actions that would be pro-
hibited by these Title IX regulations.
The recipient shall notify all its stu-
dents and employees of the name, of-
fice address, and telephone number of
the employee or employees appointed
pursuant to this paragraph.

(b) Complaint procedure of recipient. A
recipient shall adopt and publish griev-
ance procedures providing for prompt
and equitable resolution of student and
employee complaints alleging any ac-
tion that would be prohibited by these
Title IX regulations.

§5.140 Dissemination of policy.

(a) Notification of policy. (1) Each re-
cipient shall implement specific and
continuing steps to notify applicants
for admission and employment, stu-
dents and parents of elementary and
secondary school students, employees,
sources of referral of applicants for ad-
mission and employment, and all
unions or professional organizations
holding collective bargaining or profes-
sional agreements with the recipient,
that it does not discriminate on the
basis of sex in the educational pro-
grams or activities that it operates,
and that it is required by Title IX and
these Title IX regulations not to dis-
criminate in such a manner. Such noti-
fication shall contain such informa-
tion, and be made in such manner, as
the designated agency official finds
necessary to apprise such persons of
the protections against discrimination
assured them by Title IX and these
Title IX regulations, but shall state at
least that the requirement not to dis-
criminate in education programs or ac-
tivities extends to employment there-
in, and to admission thereto unless
§§5.300 through 5.310 do not apply to
the recipient, and that inquiries con-
cerning the application of Title IX and
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these Title IX regulations to such re-
cipient may be referred to the em-
ployee designated pursuant to §5.135, or
to the designated agency official.

(2) Each recipient shall make the ini-
tial notification required by paragraph
(a)(1) of this section within 90 days of
September 29, 2000 or of the date these
Title IX regulations first apply to such
recipient, whichever comes later,
which notification shall include publi-
cation in:

(i) Newspapers and magazines oper-
ated by such recipient or by student,
alumnae, or alumni groups for or in
connection with such recipient; and

(ii) Memoranda or other written com-
munications distributed to every stu-
dent and employee of such recipient.

(b) Publications. (1) Each recipient
shall prominently include a statement
of the policy described in paragraph (a)
of this section in each announcement,
bulletin, catalog, or application form
that it makes available to any person
of a type, described in paragraph (a) of
this section, or which is otherwise used
in connection with the recruitment of
students or employees.

(2) A recipient shall not use or dis-
tribute a publication of the type de-
scribed in paragraph (b)(1) of this sec-
tion that suggests, by text or illustra-
tion, that such recipient treats appli-
cants, students, or employees dif-
ferently on the basis of sex except as
such treatment is permitted by these
Title IX regulations.

(c) Distribution. Each recipient shall
distribute without discrimination on
the basis of sex each publication de-
scribed in paragraph (b)(1) of this sec-
tion, and shall apprise each of its ad-
mission and employment recruitment
representatives of the policy of non-
discrimination described in paragraph
(a) of this section, and shall require
such representatives to adhere to such
policy.

Subpart B—Coverage

§5.200 Application.

Except as provided in §§5.205 through
5.235(a), these Title IX regulations
apply to every recipient and to each
education program or activity operated
by such recipient that receives Federal
financial assistance.

§5.215

§5.205 Educational institutions and
other entities controlled by reli-
gious organizations.

(a) Exemption. These Title IX regula-
tions do not apply to any operation of
an educational institution or other en-
tity that is controlled by a religious
organization to the extent that appli-
cation of these Title IX regulations
would not be consistent with the reli-
gious tenets of such organization.

(b) Exemption claims. An educational
institution or other entity that wishes
to claim the exemption set forth in
paragraph (a) of this section shall do so
by submitting in writing to the des-
ignated agency official a statement by
the highest-ranking official of the in-
stitution, identifying the provisions of
these Title IX regulations that conflict
with a specific tenet of the religious or-
ganization.

§5.210 Military and merchant marine
educational institutions.

These Title IX regulations do not
apply to an educational institution
whose primary purpose is the training
of individuals for a military service of
the United States or for the merchant
marine.

§5.215 Membership practices of cer-
tain organizations.

(a) Social fraternities and sororities.
These Title IX regulations do not apply
to the membership practices of social
fraternities and sororities that are ex-
empt from taxation under section
501(a) of the Internal Revenue Code of
1954, 26 U.S.C. 501(a), the active mem-
bership of which consists primarily of
students in attendance at institutions
of higher education.

(b) YMCA, YWCA, Girl Scouts, Boy
Scouts, and Camp Fire Girls. These Title
IX regulations do not apply to the
membership practices of the Young
Men’s Christian Association (YMCA),
the Young Women’s Christian Associa-
tion (YWCA), the Girl Scouts, the Boy
Scouts, and Camp Fire Girls.

(c) Voluntary youth service organiza-
tions. These Title IX regulations do not
apply to the membership practices of a
voluntary youth service organization
that is exempt from taxation under
section 501(a) of the Internal Revenue
Code of 1954, 26 U.S.C. 501(a), and the
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membership of which has been tradi-
tionally limited to members of one sex
and principally to persons of less than
nineteen years of age.

§5.220

(a) Admissions to educational insti-
tutions prior to June 24, 1973, are not
covered by these Title IX regulations.

(b) Administratively separate units. For
the purposes only of this section,
§§5.225 and 5.230, and §§5.300 through
5.310, each administratively separate
unit shall be deemed to be an edu-
cational institution.

(c) Application of §§5.300 through 5.310.
Except as provided in paragraphs (d)
and (e) of this section, §§5.300 through
5.310 apply to each recipient. A recipi-
ent to which §§5.300 through 5.310 apply
shall not discriminate on the basis of
sex in admission or recruitment in vio-
lation of §§5.300 through 5.310.

(d) Educational institutions. Except as
provided in paragraph (e) of this sec-
tion as to recipients that are edu-
cational institutions, §§5.300 through
5.310 apply only to institutions of voca-
tional education, professional edu-
cation, graduate higher education, and
public institutions of undergraduate
higher education.

(e) Public institutions of undergraduate
higher education. §§5.300 through 5.310
do not apply to any public institution
of undergraduate higher education that
traditionally and continually from its
establishment has had a policy of ad-
mitting students of only one sex.

Admissions.

§5.225 Educational institutions eligi-
ble to submit transition plans.

(a) Application. This section applies
to each -educational institution to
which §§5.300 through 5.310 apply that:

(1) Admitted students of only one sex
as regular students as of June 23, 1972;
or

(2) Admitted students of only one sex
as regular students as of June 23, 1965,
but thereafter admitted, as regular stu-
dents, students of the sex not admitted
prior to June 23, 1965.

(b) Provision for transition plans. An
educational institution to which this
section applies shall not discriminate
on the basis of sex in admission or re-
cruitment in violation of §§5.300
through 5.310.
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§5.230 Transition plans.

(a) Submission of plans. An institution
to which §5.225 applies and that is com-
posed of more than one administra-
tively separate unit may submit either
a single transition plan applicable to
all such units, or a separate transition
plan applicable to each such unit.

(b) Content of plans. In order to be ap-
proved by the Secretary of Education,
a transition plan shall:

(1) State the name, address, and Fed-
eral Interagency Committee on Edu-
cation Code of the educational institu-
tion submitting such plan, the admin-
istratively separate units to which the
plan is applicable, and the name, ad-
dress, and telephone number of the per-
son to whom questions concerning the
plan may be addressed. The person who
submits the plan shall be the chief ad-
ministrator or president of the institu-
tion, or another individual legally au-
thorized to bind the institution to all
actions set forth in the plan.

(2) State whether the educational in-
stitution or administratively separate
unit admits students of both sexes as
regular students and, if so, when it
began to do so.

(3) Identify and describe with respect
to the educational institution or ad-
ministratively separate unit any obsta-
cles to admitting students without dis-
crimination on the basis of sex.

(4) Describe in detail the steps nec-
essary to eliminate as soon as prac-
ticable each obstacle so identified and
indicate the schedule for taking these
steps and the individual directly re-
sponsible for their implementation.

(5) Include estimates of the number
of students, by sex, expected to apply
for, be admitted to, and enter each
class during the period covered by the
plan.

(c) Nondiscrimination. No policy or
practice of a recipient to which §5.225
applies shall result in treatment of ap-
plicants to or students of such recipi-
ent in violation of §§5.300 through 5.310
unless such treatment is necessitated
by an obstacle identified in paragraph
(b)(3) of this section and a schedule for
eliminating that obstacle has been pro-
vided as required by paragraph (b)(4) of
this section.

(d) Effects of past exclusion. To over-
come the effects of past exclusion of
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students on the basis of sex, each edu-
cational institution to which §5.225 ap-
plies shall include in its transition
plan, and shall implement, specific
steps designed to encourage individuals
of the previously excluded sex to apply
for admission to such institution. Such
steps shall include instituting recruit-
ment programs that emphasize the in-
stitution’s commitment to enrolling
students of the sex previously ex-
cluded.

§5.235 Statutory amendments.

(a) This section, which applies to all
provisions of these Title IX regula-
tions, addresses statutory amendments
to Title IX.

(b) These Title IX regulations shall
not apply to or preclude:

(1) Any program or activity of the
American Legion undertaken in con-
nection with the organization or oper-
ation of any Boys State conference,
Boys Nation conference, Girls State
conference, or Girls Nation conference;

(2) Any program or activity of a sec-
ondary school or educational institu-
tion specifically for:

(i) The promotion of any Boys State
conference, Boys Nation conference,
Girls State conference, or Girls Nation
conference; or

(ii) The selection of students to at-
tend any such conference;

(3) Father-son or mother-daughter
activities at an educational institution
or in an education program or activity,
but if such activities are provided for
students of one sex, opportunities for
reasonably comparable activities shall
be provided to students of the other
sex;

(4) Any scholarship or other financial
assistance awarded by an institution of
higher education to an individual be-
cause such individual has received such
award in a single-sex pageant based
upon a combination of factors related
to the individual’s personal appear-
ance, poise, and talent. The pageant,
however, must comply with other non-
discrimination provisions of Federal
law.

(c) Program or activity or program
means:

(1) All of the operations of any entity
described in paragraphs (c)1)@@)
through (iv) of this section, any part of

§5.235

which is extended Federal financial as-
sistance:

(i)(A) A department, agency, special
purpose district, or other instrumen-
tality of a State or of a local govern-
ment; or

(B) The entity of such State or local
government that distributes such as-
sistance and each such department or
agency (and each other State or local
government entity) to which the as-
sistance is extended, in the case of as-
sistance to a State or local govern-
ment;

(ii)(A) A college, university, or other
postsecondary institution, or a public
system of higher education; or

(B) A local educational agency (as de-
fined in section 8801 of title 20), system
of vocational education, or other
school system;

(iii)(A) An entire corporation, part-
nership, or other private organization,
or an entire sole proprietorship—

(1) If assistance is extended to such
corporation, partnership, private orga-
nization, or sole proprietorship as a
whole; or

(2) Which is principally engaged in
the business of providing education,
health care, housing, social services, or
parks and recreation; or

(B) The entire plant or other com-
parable, geographically separate facil-
ity to which Federal financial assist-
ance is extended, in the case of any
other corporation, partnership, private
organization, or sole proprietorship; or

(iv) Any other entity that is estab-
lished by two or more of the entities
described in paragraphs (¢)(1)(1), (ii), or
(iii) of this section.

(2)(i1) Program or activity does not in-
clude any operation of an entity that is
controlled by a religious organization
if the application of 20 U.S.C. 1681 to
such operation would not be consistent
with the religious tenets of such orga-
nization.

(ii) For example, all of the operations
of a college, university, or other post-
secondary institution, including but
not limited to traditional educational
operations, faculty and student hous-
ing, campus shuttle bus service, cam-
pus restaurants, the bookstore, and
other commercial activities are part of
a ‘‘program or activity” subject to
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these Title IX regulations if the col-
lege, university, or other institution
receives Federal financial assistance.

(d)(1) Nothing in these Title IX regu-
lations shall be construed to require or
prohibit any person, or public or pri-
vate entity, to provide or pay for any
benefit or service, including the use of
facilities, related to an abortion. Med-
ical procedures, benefits, services, and
the use of facilities, necessary to save
the life of a pregnant woman or to ad-
dress complications related to an abor-
tion are not subject to this section.

(2) Nothing in this section shall be
construed to permit a penalty to be im-
posed on any person or individual be-
cause such person or individual is seek-
ing or has received any benefit or serv-
ice related to a legal abortion. Accord-
ingly, subject to paragraph (d)(1) of
this section, no person shall be ex-
cluded from participation in, be denied
the benefits of, or be subjected to dis-
crimination under any academic, ex-
tracurricular, research, occupational
training, employment, or other edu-
cational program or activity operated
by a recipient that receives Federal fi-
nancial assistance because such indi-
vidual has sought or received, or is
seeking, a legal abortion, or any ben-
efit or service related to a legal abor-
tion.

Subpart C—Discrimination on the
Basis of Sex in Admission and
Recruitment Prohibited

§5.300

(a) General. No person shall, on the
basis of sex, be denied admission, or be
subjected to discrimination in admis-
sion, by any recipient to which §§5.300
through §§5.310 apply, except as pro-
vided in §§5.225 and §§5.230.

(b) Specific prohibitions. (1) In deter-
mining whether a person satisfies any
policy or criterion for admission, or in
making any offer of admission, a re-
cipient to which §§5.300 through 5.310
apply shall not:

(i) Give preference to one person over
another on the basis of sex, by ranking
applicants separately on such basis, or
otherwise;

(ii) Apply numerical limitations upon
the number or proportion of persons of
either sex who may be admitted; or

Admission.
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(iii) Otherwise treat one individual
differently from another on the basis of
Sex.

(2) A recipient shall not administer
or operate any test or other criterion
for admission that has a disproportion-
ately adverse effect on persons on the
basis of sex unless the use of such test
or criterion is shown to predict validly
success in the education program or ac-
tivity in question and alternative tests
or criteria that do not have such a dis-
proportionately adverse effect are
shown to be unavailable.

(c) Prohibitions relating to marital or
parental status. In determining whether
a person satisfies any policy or cri-
terion for admission, or in making any
offer of admission, a recipient to which
§§5.300 through 5.310 apply:

(1) Shall not apply any rule con-
cerning the actual or potential paren-
tal, family, or marital status of a stu-
dent or applicant that treats persons
differently on the basis of sex;

(2) Shall not discriminate against or
exclude any person on the basis of
pregnancy, childbirth, termination of
pregnancy, or recovery therefrom, or
establish or follow any rule or practice
that so discriminates or excludes;

(3) Subject to §5.235(d), shall treat
disabilities related to pregnancy, child-
birth, termination of pregnancy, or re-
covery therefrom in the same manner
and under the same policies as any
other temporary disability or physical
condition; and

(4) Shall not make pre-admission in-
quiry as to the marital status of an ap-
plicant for admission, including wheth-
er such applicant is ‘““Miss’’ or ‘“‘Mrs.”
A recipient may make pre-admission
inquiry as to the sex of an applicant for
admission, but only if such inquiry is
made equally of such applicants of both
sexes and if the results of such inquiry
are not used in connection with dis-
crimination prohibited by these Title
IX regulations.

§5.305 Preference in admission.

A recipient to which §§5.300 through
5.310 apply shall not give preference to
applicants for admission, on the basis
of attendance at any educational insti-
tution or other school or entity that
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admits as students only or predomi-
nantly members of one sex, if the giv-
ing of such preference has the effect of
discriminating on the basis of sex in
violation of §§5.300 through 5.310.

§5.310 Recruitment.

(a) Nondiscriminatory recruitment. A
recipient to which §§5.300 through 5.310
apply shall not discriminate on the
basis of sex in the recruitment and ad-
mission of students. A recipient may be
required to undertake additional re-
cruitment efforts for one sex as reme-
dial action pursuant to §5.110(a), and
may choose to undertake such efforts
as affirmative action pursuant to
§5.110(b).

(b) Recruitment at certain institutions.
A recipient to which §§5.300 through
5.310 apply shall not recruit primarily
or exclusively at educational institu-
tions, schools, or entities that admit as
students only or predominantly mem-
bers of one sex, if such actions have the
effect of discriminating on the basis of
sex in violation of §§5.300 through 5.310.

Subpart D—Discrimination on the
Basis of Sex in Education Pro-
grams or Activities Prohibited

§5.400 Education programs or activi-
ties.

(a) General. Except as provided else-
where in these Title IX regulations, no
person shall, on the basis of sex, be ex-
cluded from participation in, be denied
the benefits of, or be subjected to dis-
crimination under any academic, ex-
tracurricular, research, occupational
training, or other education program
or activity operated by a recipient that
receives Federal financial assistance.
Sections 5.400 through 5.4556 do not
apply to actions of a recipient in con-
nection with admission of its students
to an education program or activity of
a recipient to which §§5.300 through
5.310 do not apply, or an entity, not a
recipient, to which §§5.300 through 5.310
would not apply if the entity were a re-
cipient.

(b) Specific prohibitions. Except as pro-
vided in §§5.400 through 5.455, in pro-
viding any aid, benefit, or service to a
student, a recipient shall not, on the
basis of sex:

§5.400

(1) Treat one person differently from
another in determining whether such
person satisfies any requirement or
condition for the provision of such aid,
benefit, or service;

(2) Provide different aid, benefits, or
services or provide aid, benefits, or
services in a different manner;

(3) Deny any person any such aid,
benefit, or service;

(4) Subject any person to separate or
different rules of behavior, sanctions,
or other treatment;

(5) Apply any rule concerning the
domicile or residence of a student or
applicant, including eligibility for in-
state fees and tuition;

(6) Aid or perpetuate discrimination
against any person by providing sig-
nificant assistance to any agency, or-
ganization, or person that discrimi-
nates on the basis of sex in providing
any aid, benefit, or service to students
or employees;

(7) Otherwise limit any person in the
enjoyment of any right, privilege, ad-
vantage, or opportunity.

(c) Assistance administered by a recipi-
ent educational institution to study at a
foreign institution. A recipient edu-
cational institution may administer or
assist in the administration of scholar-
ships, fellowships, or other awards es-
tablished by foreign or domestic wills,
trusts, or similar legal instruments, or
by acts of foreign governments and re-
stricted to members of one sex, that
are designed to provide opportunities
to study abroad, and that are awarded
to students who are already matricu-
lating at or who are graduates of the
recipient institution; Provided, that a
recipient educational institution that
administers or assists in the adminis-
tration of such scholarships, fellow-
ships, or other awards that are re-
stricted to members of one sex pro-
vides, or otherwise makes available,
reasonable opportunities for similar
studies for members of the other sex.
Such opportunities may be derived
from either domestic or foreign
sources.

(d) Aids, benefits or services mot pro-
vided by recipient. (1) This paragraph (d)
applies to any recipient that requires
participation by any applicant, stu-
dent, or employee in any education
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program or activity not operated whol-
ly by such recipient, or that facilitates,
permits, or considers such participa-
tion as part of or equivalent to an edu-
cation program or activity operated by
such recipient, including participation
in educational consortia and coopera-
tive employment and student-teaching
assignments.

(2) Such recipient:

(i) Shall develop and implement a
procedure designed to assure itself that
the operator or sponsor of such other
education program or activity takes no
action affecting any applicant, student,
or employee of such recipient that
these Title IX regulations would pro-
hibit such recipient from taking; and

(ii) Shall not facilitate, require, per-
mit, or consider such participation if
such action occurs.

§5.405

(a) Generally. A recipient shall not,
on the basis of sex, apply different
rules or regulations, impose different
fees or requirements, or offer different
services or benefits related to housing,
except as provided in this section (in-
cluding housing provided only to mar-
ried students).

(b) Housing provided by recipient. (1) A
recipient may provide separate housing
on the basis of sex.

(2) Housing provided by a recipient to
students of one sex, when compared to
that provided to students of the other
sex, shall be as a whole:

(i) Proportionate in quantity to the
number of students of that sex apply-
ing for such housing; and

(ii) Comparable in quality and cost to
the student.

(c) Other housing. (1) A recipient shall
not, on the basis of sex, administer dif-
ferent policies or practices concerning
occupancy by its students of housing
other than that provided by such re-
cipient.

(2)(i) A recipient which, through so-
licitation, listing, approval of housing,
or otherwise, assists any agency, orga-
nization, or person in making housing
available to any of its students, shall
take such reasonable action as may be
necessary to assure itself that such
housing as is provided to students of
one sex, when compared to that pro-
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vided to students of the other sex, is as
a whole:

(A) Proportionate in quantity; and

(B) Comparable in quality and cos