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Subpart A—General

§250.1 General purpose and scope.

This part prescribes the terms and
conditions under which donated foods
may be obtained from the Department
by Federal, State and private agencies
for use in any State in child nutrition
programs, nonprofit summer camps for
children, charitable institutions, nutri-
tion programs for the elderly, the Com-
modity Supplemental Food Program,
the Special Supplemental Nutrition
Program for Women, Infants, and Chil-
dren, the Food Distribution Programs
on Indian Reservations and the assist-
ance of needy persons.

§250.2 Administration.

(a) Delegation to FNS. Within the De-
partment, FNS shall act on behalf of
the Department in the administration
of the program. FNS will provide as-
sistance to distributing agencies and
evaluate all levels of program oper-
ations to assure that the goals of the
program are achieved in the most ef-
fective and efficient manner possible.

(b) Delegation to distributing agency.
The distributing agency is responsible
for effective and efficient administra-
tion of program operations within its
jurisdiction and shall administer the
program in accordance with the re-
quirements of this part and FNS guide-
lines and instructions. Distributing
agencies may impose additional re-
quirements for participation that are
not inconsistent with the provisions of
this part, except that this provision
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shall not apply to distribution to
households on all or part of an Indian
reservation which is participating in
the Food Distribution Program under
part 2563 and part 254 of this chapter.
The distributing agency shall provide
guidance to subdistributing agencies
and recipient agencies on all aspects of
program operations.

(c) Personnel. Each distributing agen-
cy shall provide adequate personnel, to
administer the program in accordance
with this part.

§250.3 Definitions.

Charitable institutions means:

(a) A nonpenal, noneducational pub-
lic (Federal, State or local) institution,

(b) A nonprofit, tax exempt, private
hospital, or

(c) Any other nonprofit, nonedu-
cational, tax exempt private institu-
tion, including hospitals and facilities
caring for needy infants and children,
organized to provide charitable or pub-
lic welfare services in the same place
without marked changes and, at the
Department’s option, approved by a
public welfare agency as meeting a
definite need in the community by ad-
ministering to needy persons, and pro-
vides a meal service on a regular basis.
Charitable institutions include any in-
stitution defined as ‘‘service institu-
tion”’; ‘“‘nonresidential child care insti-
tution”; or ‘‘school” which is not a
commodity school or does not partici-
pate in a child nutrition program. For
purposes of this paragraph, tax exempt
shall mean exempt from income tax
under the Internal Revenue Code, as
amended, and a charitable institution
shall be considered ‘‘noneducational”
even though educational courses are
given, where such courses are inci-
dental to the primary purpose of the
charitable institution.

Child nutrition program means the Na-
tional School Lunch Program, the
School Breakfast Program, the Sum-
mer Food Service Program for Chil-
dren, or the Child Care Food Program
(parts 210, 220, 225, and 226, respectively
of this chapter).

Commodities means foods donated, or
available for donation, by the Depart-
ment under any of the legislation re-
ferred to in this part (see ‘‘Donated
Foods”).

§250.3

Commodity school means a school that
does not participate in the National
School Lunch Program under part 210
of this chapter but which operates a
nonprofit school food service under
agreement with the State educational
agency or FNSRO as provided for under
part 210 of this chapter and receives do-
nated foods, or donated foods and cash
or services of a value of up to 5 cents
per lunch in lieu of donated foods under
part 240 of this chapter for processing
and handling of the donated foods.

Contract value of the donated foods
means the price assigned by the De-
partment to a donated food which shall
reflect the Department’s current acqui-
sition price, transportation and, if ap-
plicable, processing costs related to the
food.

Contracting agency means the distrib-
uting agency, subdistributing agency,
or recipient agency which enters into a
processing contract.

Department means the United States
Department of Agriculture or the Com-
modity Credit Corporation, whichever
is the donor under the pertinent legis-
lation.

Disaster means (a) Any natural catas-
trophe (including any hurricane, tor-
nado, storm, high water, wind-driven
water, tidal wave, tsunami, earth-
quake, volcanic eruption, landslide,
mudslide, snowstorm, drought), or, re-
gardless of cause, any fire, flood, or ex-
plosion, in any part of the United
States, which in the determination of
the President causes damage of suffi-
cient severity and magnitude to war-
rant major disaster assistance under
the Robert T. Stafford Disaster Relief
and Emergency Assistance Act (42
U.S.C. 5121 et seq.) (Stafford Act) to
supplement the efforts and available
resources of States, local governments,
and disaster relief organizations in al-
leviating the damage, loss, hardship, or
suffering caused thereby; or

(b) Any other occasion or instance
for which, in the determination of the
President, Federal assistance is needed
to supplement State and local efforts
and capabilities to save lives and to
protect property and public health and
safety, or to lessen or avert the threat
of a catastrophe in any part of the
United States.
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Disaster organizations means organiza-
tions authorized by appropriate Fed-
eral or State officials to assist disaster
victims.

Disaster victims means persons who,
because of acts of God or manmade dis-
asters, are in need of food assistance,
whether or not they are victims of a
major disaster or an emergency as de-
fined in this section.

Discount system means a system
whereby a recipient agency purchases
end products directly from a processor
at an established wholesale price minus
the contract value of the donated foods
contained in the end products.

Distributing agency means a State,
Federal or private agency, or Indian
Tribal Organization (ITO) which enters
into an agreement with the Depart-
ment for the distribution of donated
foods to eligible recipient agencies and
recipients and the Food and Nutrition
Service of the Department when it ac-
cepts title to commodities from the
Commodity Credit Corporation (CCC)
for distribution to eligible recipient
agencies pursuant to the National
Commodity Processing System. A dis-
tributing agency may also be a recipi-
ent agency.

Distributor means a commercial food
purveyor or handler who is independent
of a processor and both sells and bills
for the end products delivered to re-
cipient agencies.

Donated foods means foods donated,
or available for donation, by the De-
partment under any of the legislation
referred to in this part (see ‘‘Commod-
ities”).

End product means a product con-
taining any amount of donated foods
which have been processed.

Federal acceptance service means the
acceptance service provided by:

(a) The applicable grading branches
of the Department’s Agricultural Mar-
keting Service (AMS),

(b) The Department’s Federal Grain
Inspection Service, and

(c) The National Marine Fisheries
Service of the U.S. Department of Com-
merce.

Fee-for-service means the price by
pound or by case representing a proc-
essor’s cost of ingredients (other than
donated foods), labor, packaging, over-
head, and other costs incurred in the
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conversion of the donated food into the
specified end product.

Fiscal year means the period of 12
months beginning October 1 of any cal-
endar year and ending September 30 of
the following year.

FNS means the Food and Nutrition
Service of the Department of Agri-
culture.

FNSRO means the appropriate Food
and Nutrition Service Regional Office
of the Food and Nutrition Service of
the Department of Agriculture.

Food service management company
means a commercial enterprise or a
nonprofit organization which is or may
be contracted with by a recipient agen-
cy to manage any aspect of its food
service in accordance with §250.12(d) of
this part or in accordance with part
210, 220, 225, or 226 of this chapter.

Household means a group of related
or non-related individuals, exclusive of
boarders, who are not residents of an
institution, but who are living as one
economic unit and for whom food is
customarily purchased and prepared in
common. It also means a single indi-
vidual living alone.

In-kind replacement means replace-
ment of lost donated foods with a quan-
tity of the same foods of U.S. origin
that are of equal or better quality than
the lost foods and that are of at least
equal monetary value to the Depart-
ment’s cost of replacing the lost foods.

Multi-State processor means:

(a) A processor which has entered
into a processing contract with con-
tracting agencies in more than one
State, or

(b) A processor which has entered
into a processing contract with one or
more contracting agencies located in a
State other than the one in which ei-
ther the processor’s plant or business
office is located.

Needy persons means:

(a) Persons provided service by chari-
table institutions, who, because of
their economic status, are in need of
food assistance,

(b) All the members of a household
who are certified as in need of food as-
sistance, and

(c) Disaster victims.

Nonprofit school food service means all
food service operations conducted by
the school food authority principally
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for the benefit of school children, all of
the revenue from which is used solely
for the operation or improvement of
such food services.

Nonprofit summer camps for children
means nonprofit camps which do not
participate in the Summer Food Serv-
ice Program for Children authorized
under section 13 of the National School
Lunch Act, as amended (42 U.S.C. 1761),
and in which, during the months of
May through September, meal services
are conducted for children of high
school grade and under.

Nonresidential child or adult care insti-
tution means any child or adult care in-
stitution (as defined in part 226 of this
chapter) which participates in the
Child and Adult Care Food Program
authorized under section 17 of the Na-
tional School Lunch Act, as amended
(42 U.S.C. 1766).

Nutrition program for the elderly means
a project conducted by a recipient of a
grant or contract under title III or
title VI of the Older Americans Act of
1965, as amended (42 U.S.C. 3030a).

Offer-and-acceptance system means a
procedure whereby a school food au-
thority is given the opportunity to
order only the amounts and varieties of
donated foods it desires for its school
lunch program on the basis of advance
notification by the distributing agen-
cy.

Performance supply and surety bond
means a written instrument issued by
a surety company which guarantees
performance and supply of end prod-
ucts by a processor under the terms of
a processing contract.

Processing means:

(a) The conversion of a donated food
or donated foods into a different end
product or

(b) The repackaging of a donated food
or donated foods.

Processor means any commercial fa-
cility which processes or repackages
donated foods. However, commercial
enterprises which handle, prepare and/
or serve products or meals containing
donated foods on-site solely for the in-
dividual recipient agency under con-
tract are exempt under this definition.
Notwithstanding this definition, a re-
cipient agency which prepares products
or meals containing donated foods for
more than one recipient agency under

§250.3

more than one contract in the same fa-
cility or prepares products or meals for
any one recipient agency off-site shall
not be a processor if the recipient agen-
cy preparing products or meals pro-
vides: (1) accountability for any do-
nated foods received from another re-
cipient agency consistent with §250.16
of this part and (2) any funds received
as payment for preparing products or
meals shall be deposited in the non-
profit meal account of the recipient
agency preparing products or meals.

Program means the Food Distribution
Program.

Recipient agencies means nonprofit
summer camps for children, charitable
institutions, nutrition programs for
the elderly, disaster organizations,
school food authorities, schools, non-
residential child care institutions,
service institutions, and welfare agen-
cies receiving foods for their own use
or for distribution to eligible recipi-
ents.

Recipients means the needy persons
receiving commodities for household
consumption.

Refund means (a) a credit or check
issued to a distributor in an amount
equal to the contract value of donated
foods contained in an end product sold
by the distributor to a recipient agency
at a discounted price and (b) a check
issued to a recipient agency in an
amount equal to the contract value of
donated foods contained in an end
product sold to the recipient agency
under a refund system.

Refund application means an applica-
tion by a recipient agency in any form
acceptable to the processor which cer-
tifies purchase of end products and re-
quests a refund of the contract value of
the donated foods contained in the end
products purchased.

Refund system means a system where-
by a recipient agency purchases a proc-
essor’s end products and receives from
the processor a payment equivalent to
the contract value of the donated foods
contained in the end products.

School means (a) An educational unit
of high school grade or under, recog-
nized as part of the educational system
in the State and operating under public
or nonprofit private ownership in a sin-
gle building or complex of buildings.
The term ‘‘high school grade or under”’
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includes classes of preprimary grade
when recognized as part of the edu-
cation system of the States;

(b) Any public or nonprofit private
classes of preprimary grade when they
are conducted in those schools defined
in paragraph (a) of this definition hav-
ing classes of primary or of higher
grade;

(c) Any public or nonprofit private
residential child care institution, or
distinct part of such institution, which
operates principally for the care of
children, and if private, is licensed to
provide residential child care services
under the appropriate licensing code by
the State or a subordinate level of gov-
ernment, ercept for residential summer
camps which participate in the Sum-
mer Food Service Program for Chil-
dren, Job Corps centers funded by the
Department of Labor and private foster
homes. The term ‘‘residential child
care institutions’ includes, but is not
limited to: homes for the mentally,
emotionally or physically impaired,
and unmarried mothers and their in-
fants; group homes; halfway houses; or-
phanages; temporary shelters for
abused children and for runaway chil-
dren; long-term care facilities for
chronically ill children; and juvenile
detention centers. A long-term care fa-
cility is a hospital, skilled nursing fa-
cility, intermediate care facility, or
distinct part thereof, which is intended
for the care of children confined for 30
days or more; or

(d) With respect to the Common-
wealth of Puerto Rico, nonprofit child
care centers certified as such by the
Governor of Puerto Rico.

School food authority means the gov-
erning body which is responsible for
the administration of one or more
schools and which has the legal author-
ity to operate a nonprofit school food
service therein or otherwise approved
by FNS to operate the NSLP.

School year means the period of 12
months beginning July 1 of any cal-
endar year and ending June 30 of the
following calendar year.

Secretary means the Secretary of Ag-
riculture.

Section 4(a) means section 4(a) of the
Agriculture and Consumer Protection
Act of 1973, as amended (7 U.S.C. 612¢c
note). Section 4(a) authorizes the pur-
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chase of foods for distribution to main-
tain the traditional level of assistance
for food assistance programs as are au-
thorized by law, including institutions,
supplemental feeding programs, dis-
aster areas, summer camps for chil-
dren, the Trust Territory of the Pacific
Islands, and Indians whenever a tribal
organization requests distribution of
federally-donated foods under section
4(b) of the Food Stamp Act of 1977 (7
U.S.C. 2013(b)).

Section 6 means section 6 of the Na-
tional School Lunch Act, as amended
(42 U.S.C. 1755). Section 6 authorizes
the purchase of foods for distribution
to schools and institutions partici-
pating in child nutrition programs
under the National School Lunch Act
and specifies the level of assistance
which is to be provided.

Section 14 means section 14 of the Na-
tional School Lunch Act, as amended
(42 U.S.C. 1762a). Section 14 authorizes
the purchase of foods for distribution
to maintain the annually programmed
level of assistance for programs carried
on under the National School Lunch
Act, the Child Nutrition Act of 1966,
and title III of the Older Americans
Act of 1965.

Section 32 means section 32 of Pub. L.
74-320, as amended (7 U.S.C. 612c). Sec-
tion 32 authorizes the Department to
purchase nonbasic perishable foods
available under surplus-removal oper-
ations, for the purpose of encouraging
the domestic consumption of such
foods by diverting them from the nor-
mal channels of trade or commerce.

Section 311 means section 311 of the
Older Americans Act of 1965, as amend-
ed (42 U.S.C. 3030a). Section 311 author-
izes the purchase of commodities for
nutrition programs for the elderly.

Section 416 means section 416 of the
Agricultural Act of 1949, as amended (7
U.S.C. 1431). Section 416 authorizes the
Department to donate basic nonperish-
able foods acquired through Federal
price-support operations for use by
needy persons, for use in nonprofit
school lunch programs and nonprofit
summer camps for children, and for use
in charitable institutions to the extent
that needy persons are served.

Section 709 means section 709 of the
Food and Agricultural Act of 1965, as
amended (7 U.S.C. 1446a-1). Section 709
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authorizes the purchase of adequate
supplies of dairy products to meet the
requirements of schools, domestic re-
lief distribution, and other programs
authorized by law when the stocks of
the Commodity Credit Corporation are
insufficient to meet those require-
ments.

Service institutions means camps or
sponsors (as those terms are defined in
part 225 of this chapter) which partici-
pate in the Summer Food Service pro-
gram authorized under section 13 of the
National School Lunch Act, as amend-
ed (42 U.S.C. 1761).

Similar replacement means replace-
ment of lost donated foods with a quan-
tity of similiar foods of U.S. origin of
the same types as those normally do-
nated by the Department and of at
least equal monetary value to the De-
partment’s cost of replacing the lost
foods. Such replacement shall be sub-
ject to the approval of the FNSRO.

Situation of distress means (a) A hurri-
cane, tornado, storm, flood, high water,
wind-driven water, tidal wave, tsu-
nami, earthquake, volcanic eruption,
landslide, mudslide, snowstorm,
drought, fire, explosion, or other nat-
ural catastrophe not declared by the
President to be a disaster, but which,
in the judgment of the distributing
agency, warrants the use of USDA
commodities for congregate feeding;
and

(b) Any other situation not declared
by the President to be a disaster, but
which, in the judgment of FNS, war-
rants the use of USDA commodities for
congregate feeding or household dis-
tribution.

State and United States means any one
of the 50 States, the District of Colum-
bia, Puerto Rico, the Virgin Islands,
Guam, American Samoa, and the Trust
Territory of the Pacific Islands.

State Agency on Aging means:

(a) The State agency that has been
designated by the Governor and ap-
proved by the United States Depart-
ment of Health and Human Services
(DHHS) to administer nutrition pro-
grams for the elderly under title III of
the Older Americans Act of 1965, as
amended or

(b) The Indian tribal organization
which has been approved by DHHS to

§250.10

administer nutrition programs for the
elderly under title VI of such act.

Storage facility means an operation
that provides warehousing services, or
provides both warehousing and delivery
services.

Students in home economics means stu-
dents in regular classes wherein they
are taught general home economics in-
cluding food preparation, cooking,
serving, nutrition, food purchasing,
child care and health.

Subdistributing agency means an agen-
cy performing one or more distribution
functions for a distributing agency
other than, or in addition to, functions
normally performed by common car-
riers or warehousemen. A subdistrib-
uting agency may also be a recipient
agency.

Substituted food means domestically
produced food that is purchased or
manufactured by a processor and is
substituted for donated food.

Substitution means:

(a) The replacement of donated foods
with like quantities of domestically
produced commercial foods of the same
generic identity and of equal or better
quality (i.e. cheddar cheese for cheddar
cheese, nonfat dry milk for nonfat dry
milk, etc.); or

(b) In the case of donated nonfat dry
milk, substitution as defined under (a)
of this definition or replacement with
an equivalent amount, based on milk
solids content, of domestically pro-
duced concentrated skim milk.

Welfare agency means a public (Fed-
eral, State or local) or private agency
offering assistance on a charitable or
welfare basis to needy persons, who are
not residents of an institution, and to
Tribal councils designated by the Bu-
reau of Indian Affairs.

[63 FR 20426, June 3, 1988, as amended at 53
FR 20598, June 6, 1988; 53 FR 27475, July 21,
1988; 58 FR 39120, July 22, 1993; 59 FR 16972,
Apr. 11, 1994; 59 FR 62983, Dec. 7, 1994; 62 FR
8365, Feb. 25, 1997; 62 FR 53729, Oct. 16, 1997;
64 FR 72902, Dec. 29, 1999]

Subpart B—General Operating
Provisions

§250.10 Eligible distributing and sub-
distributing agencies.

(a) State and Federal agencies. Federal
agencies and such State agencies as are
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designated by the Governor of the
State, or by the State legislature, and
approved by the Secretary are eligible
to become distributing agencies.

(b) Private agencies. Where distrib-
uting agencies are not permitted by
law to make distribution to private re-
cipient agencies, or to any class of pri-
vate recipient agency, private agencies
which agree to make distribution of do-
nated food on a State-wide basis and
which apply directly to FNS, and are
approved by the Secretary are eligible
to become distributing agencies.

(c) Subdistributing agencies. If distrib-
uting agencies use subdistributing
agencies to distribute donated foods,
the distributing agencies’ responsibil-
ities to the Department for overall
management and control of the dis-
tribution program shall not be dele-
gated to such subdistributing agencies.

§250.11 Eligibility determination for
recipient agencies and recipients.

(a) Verification of recipient agency eli-
gibility. Distributing agencies at the re-
quest of FNS shall:

(1) Verify that recipient agencies reg-
istered to participate in the National
Commodity Processing (NCP) Program
have a current agreement with the dis-
tributing agency to receive donated
food in accordance with §252.1(c) and

(2) Report the results of such
verification to FNS within timeframes
determined by FNS.

(b) Eligibility of recipient agencies and
recipients. Distributing agencies shall
determine the eligibility of any agency
which submits an application for par-
ticipation in the program. Distributing
agencies shall consider the past per-
formance of recipient agencies when
approving applications for participa-
tion. Once a recipient agency has been
determined to be eligible for participa-
tion in the program, the distributing
agency shall enter into an agreement
with the agency in accordance with
§250.12(b) and make donated food avail-
able. Distributing agencies shall im-
pose upon welfare agencies the respon-
sibility for determining that recipients
to whom welfare agencies distribute
donated foods are eligible: Provided,
however: That the State agency or
FNSRO administering the applicable
program shall determine the eligibility
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under this part of school food authori-
ties participating under part 210 or
part 220, or sponsors participating in
the Summer Food Service Program for
Children under part 225, of this chap-
ter, and of nonresidential child care in-
stitutions participating in the Child
Care Food Program under part 226 of
this chapter.

§250.12 Agreements and contracts.

(a) Agreements with Department. Prior
to the beginning of a distribution pro-
gram, distributing agencies shall enter
into written agreements with the De-
partment which shall incorporate the
terms and conditions set forth in this
part. When requested by the Depart-
ment an eligible agency shall present
evidence of its authority to enter into
such agreements. The agreements shall
be considered permanent, with amend-
ments initiated by distributing agen-
cies, or submitted by them at the De-
partment’s request, all of which shall
be subject to approval by the Depart-
ment. In addition, agreements between
the Department and State Agencies on
Aging that elect to receive cash in lieu
of commodities shall also be considered
permanent, with amendments initiated
by these agencies, or submitted by
them at the Department’s request, all
of which amendments shall be subject
to approval by the Department.

(b) Distributing agency agreements.
Distributing agencies shall enter into
written agreements with all subdistrib-
uting agencies, recipient agencies,
warehouses, carriers, or other entities
to which distributing agencies deliver
donated foods under their distribution
program. Distributing agencies shall be
responsible for ensuring that program
integrity is maintained by all entities
with whom agreements are entered
into. All agreements shall contain such
terms and conditions as the distrib-
uting agency deems necessary to en-
sure that:

(1) The distribution and use of do-
nated foods is in accordance with this
part,

(2) Subdistributing agencies, recipi-
ent agencies, warehouses, carriers, or
other persons to whom donated foods
are delivered by the distributing agen-
cy are responsible to the distributing
agency for any improper distribution
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or use of donated foods or for any loss
of, or damage to, donated foods caused
by their fault or negligence,

(3) Subdistributing agencies and re-
cipient agencies have and preserve a
right to assert claims against other
persons to whom donated foods are de-
livered for care, handling or distribu-
tion, and

(4) Subdistributing agencies and re-
cipient agencies will take action to ob-
tain restitution in connection with
claims for improper distribution, use or
loss of, or damage to, donated foods.

(¢c) Duration of distributing agency
agreements.—(1) Recipient agencies.
Distributing agency agreements with
recipient agencies shall be considered
permanent, with amendments to be
made as necessary. Distributing agen-
cies shall ensure that recipient agen-
cies provide, on a timely basis, by
amendment to the agreement, any
changed information, including, but
not limited to, any changes resulting
from amendments to Federal regu-
latory requirements and policy and
changes in site locations, and number
of meals or needy persons to be served.

(2) Subdistributing agencies, carriers,
and other entities. Distributing agency
agreements with subdistributing agen-
cies (as defined in §250.3) that are not
recipient agencies, carriers, and other
entities shall be in effect for not longer
than one year, and shall provide that
they may be extended at the option of
both parties for two additional one-
year periods. The party contracting
with the distributing agency shall up-
date all pertinent information and
demonstrate that all donated food re-
ceived during the period of the previous
agreement has been accounted for, be-
fore an agreement is extended.

(38) Termination of agreements. Agree-
ments may be terminated for cause by
either party upon 30 days notice.

(d) Food service management company
contracts. Food service management
companies may be employed to con-
duct the food service operations of non-
profit summer camps for children,
charitable institutions, nutrition pro-
grams for the elderly, schools, nonresi-
dential child care institutions, and
service institutions. When a food serv-
ice management company is employed
to provide such services, the recipient

§250.13

agency shall enter into a written con-
tract with the food service manage-
ment company. The contract shall ex-
pressly provide that any donated foods
received by the recipient agency and
made available to the food service
management company shall be utilized
solely for the purpose of providing ben-
efits for the employing agency’s food
service operation, and it shall be the
responsibility of the recipient agency
to demonstrate that the full value of
all donated foods is used solely for the
benefit of the recipient agency. All
food service management companies
shall be subject to review by the dis-
tributing agency for compliance with
contractual requirements, in accord-
ance with §250.19(b)(1). In the case of
nonprofit summer camps for children,
charitable institutions, and nutrition
programs for the elderly, the contract
shall be in effect for no longer than one
yvear, and may provide that it be ex-
tended at the option of both parties for
not more than four additional one-year
periods. Contracts shall provide that
they may be terminated for cause by
either party upon 30 days notice. Prior
to extension of the contract, the non-
profit summer camp for children, char-
itable institution, or nutrition pro-
gram for the elderly shall update all
pertinent information and demonstrate
that all donated food received during
the previous contract period has been
accounted for.

(e) Storage facility contracts. When
contracting for storage facilities, dis-
tributing agencies and subdistributing
agencies shall enter into a written con-
tract, in accordance with §250.14(d).

(f) Processing contracts. When con-
tracting for the processing of donated
foods, contracting agencies shall enter
into agreements with processors in ac-
cordance with §250.30(c).

[63 FR 20426, June 3, 1988, as amended at 62
FR 53729, Oct. 16, 1997]

§250.13 Distribution and control of do-
nated foods.

(a) Availability and use of donated
foods—(1) General. (i) Donated foods
shall be available only for distribution
and use in accordance with the provi-
sions of this part and, with respect to
distribution to households on all or
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part of an Indian reservation, of parts
253 and 254 of this chapter.

(ii) Donated foods shall not be sold,
exchanged or otherwise disposed of
without the approval of the Depart-
ment.

(iii) Donated foods which are pro-
vided as part of an approved food pack-
age or authorized level of assistance
may be transferred between like recipi-
ent agencies only with prior authoriza-
tion of the distributing agency. Do-
nated foods which are provided in addi-
tion to the State’s authorized level of
assistance may be transferred between
recipient agencies which are eligible to
receive such foods with the prior au-
thorization of the distributing agency.
However, the transfer of donated foods
between unlike recipient agencies (e.g.,
from schools to charitable institu-
tions), which have been provided as
part of an approved food package or au-
thorized level of assistance, must be
approved by the appropriate FNSRO.

(iv) Food donated under section 32 of
Public Law 74-320 (7 U.S.C. 612c) may
also be transferred by recipient agen-
cies to eligible recipient agencies
which are distributing donated foods
under part 251 of this chapter. A trans-
fer between recipient agencies and eli-
gible recipient agencies may be made
only with the prior approval of the dis-
tributing agency and the State agency
responsible for administering TEFAP.

(v) All transfers of donated foods
shall be documented. Such documenta-
tion shall be maintained in accordance
with the recordkeeping requirements
in §§250.16 and 251.10(a) of this chapter.

(2) Quantities. (i) The quantity of do-
nated foods to be made available for
donation under this part shall be deter-
mined in accordance with the pertinent
legislation and the program obliga-
tions of the Department, and shall be
such as can be effectively distributed
to further the objectives of the perti-
nent legislation.

(ii) Donated foods shall be requested
and distributed only in quantities
which can be consumed without waste
in providing food assistance for persons
eligible under this part. Distributing
agencies shall impose similar restric-
tions on recipient agencies.

(3) Minimum donations. Foods shall be
donated only in such quantities as will
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protect the lower truck load freight
rate, except as the Department deter-
mines to be in the best interest of the
program.

(4) Allocations. As foods become avail-
able for donation, FNS shall notify dis-
tributing agencies regarding the do-
nated foods, the class or classes of re-
cipient agencies or recipients eligible
to receive them, and any special terms
and conditions of donation and dis-
tribution which attach to a particular
donated food, in addition to the general
terms and conditions set forth herein.

When a commodity is available in
limited quantities, the Department
shall allocate such commodities among
the States using allocation percentages
which are based on appropriate partici-
pation data for the program designated
to receive the commodity.

(6) Commodity wvalue. Distributing
agencies shall establish a value for
each commodity for school food au-
thorities and nonresidential child and
adult care institutions for purposes of
offering and crediting each recipient
agency with the correct amount of
commodities to fulfill planned com-
modity assistance levels (i.e., volume
of commodities expected to be needed
in order to meet the anticipated assist-
ance at the local level, as determined
by the distributing agency). Each com-
modity value shall be used consistently
throughout the State to value com-
modities. The distributing agencies
shall document and maintain on file
for FNS review the method used to de-
termine commodity values. Distrib-
uting agencies shall notify recipient
agencies of the cost-per-pound used to
value commodities at the time a com-
modity is offered to recipient agencies.
If the cost used to credit a commodity
differs from the cost used to offer a
commodity, distributing agencies shall
also advise recipient agencies of the
cost used to credit a commodity. To
value a commodity offered to a recipi-
ent agency and to credit a commodity
towards a recipient agency’s planned
commodity assistance level, distrib-
uting agencies shall use one of the fol-
lowing: The actual cost-per-pound data
used to charge a State’s commodity en-
titlement; the estimated cost-per-
pound data provided by the Depart-
ment; or the USDA commodity file
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cost as of a specified date. Actual cost
data shall be defined as the cost-per-
pound for an individual commodity
charged to a State’s entitlement on the
Entitlement Food Order Report, which
is based on the USDA purchase cost.
Estimated cost data shall be defined as
the cost provided by USDA on com-
modity survey memoranda. The USDA
commodity file cost shall be defined as
the cost that is listed for a commodity
as of a date specified by the distrib-
uting agency.

(6) Announcement and delivery of com-
modities. The Department shall make
every reasonable effort to arrange com-
modity deliveries based on information
obtained from distributing agencies.
However, the Department shall not be
held fiscally responsible for any delay
in delivering or for nondelivery of do-
nated foods due to any cause. Distrib-
uting agencies shall maintain monthly
distribution schedules which provide
for equitable and reliable deliveries to
recipient agencies, recognize local
hours of operation, holidays and vaca-
tions and, whenever possible, other spe-
cial needs of recipient agencies. Upon
request by the recipient agency, the
distributing agency may make deliv-
eries less frequent than monthly when
the distributing agency determines
that monthly service is not cost effec-
tive, due to distance or the size of a
food order, or other necessary reasons,
such as seasonal school closures. Dis-
tributing agencies shall notify recipi-
ent agencies of:

(i) General USDA purchase informa-
tion at least quarterly;

(i1) Anticipated State delivery sched-
ules at least quarterly, including the
types and quantities of commodities
available; and

(iii) Changes in delivery schedules
when such changes affect the recipient
agency.

(T) Demonstrations and tests. Notwith-
standing any other provision of this
part, a quantity of any food donated
for use by any recipient agency or re-
cipient may be transferred by the dis-
tributing agency or by the recipient
agency to bona fide experimental or
testing agencies, or for use in work-
shops, or for demonstrations or tests
relating to the utilization of such do-
nated food by the recipient agency or
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recipient. No such transfer by any re-
cipient agency shall be made without
the approval of the appropriate distrib-
uting agency.

(b) Processing and other costs. The De-
partment shall pay such processing, re-
processing, transporting, handling and
other charges accruing up to the time
of transfer of title to distributing agen-
cies as is deemed in the best interest of
the Department.

(c) Transfer of title. Title to donated
foods shall pass to distributing agen-
cies upon their acceptance of donated
foods at time and place of delivery,
limited, however, by the obligation of
the distributing agency to use such do-
nated foods for the purposes and upon
the terms and conditions set forth in
this part.

(d) Distribution of donated foods to re-
cipient agencies or recipients—(1) Dis-
tribution. Donated foods shall be dis-
tributed only to recipient agencies and
recipients eligible to receive them
under this part (see subpart D). Dis-
tributing agencies shall require that
welfare agencies and disaster organiza-
tions distribute donated foods only to
recipients eligible to receive them
under this part. It shall not be deemed
a failure to comply with the provisions
of this part if recipient agencies serve
meals containing donated foods to per-
sons other than those who are eligible
under this part, when such persons
share common preparation, serving or
dining facilities with eligible persons
(needy persons, children, participants
in nutrition programs for the elderly)
and at least one of the following is
true:

(i) Such other persons are common
beneficiaries with the eligible persons
of the program of the recipient agency,
or

(ii) Such other persons are few in
number compared to the eligible per-
sons and receive their meals as an inci-
dent of their service to the eligible per-
sons.

Such other persons include, but are not
limited to teachers, disaster relief
workers, and staff members. Nothing in
this paragraph shall be construed as
authorizing allocation or issuance of
donated foods to recipient agencies in
greater quantity than that authorized
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for the assistance of persons eligible
under this part.

(2) Normal food expenditures. Section
416 donated foods shall not be distrib-
uted to any recipient agencies or re-
cipients whose normal food expendi-
tures are reduced because of the receipt
of donated foods.

(e) Improper distribution, loss of or
damage to donated foods. (1) If a distrib-
uting agency improperly distributes or
uses any donated foods or causes loss of
or damage to a donated food through
its failure to provide proper storage,
care or handling, the provisions set
forth in §250.15(c) shall apply.

(2) In instances when it is determined
by a distributing agency that a claim
exists against a subdistributing agen-
cy, recipient agency, warehouse, car-
rier, processor or other person, the dis-
tributing agency shall pursue claims in
accordance with §250.15(c).

(f) Disposition of damaged or out-of-
condition foods. Donated foods which
are found to be damaged or out-of-con-
dition and are declared unfit for human
consumption by Federal, State or local
health officials, or by other inspection
services or persons deemed competent
by the Department, shall be disposed of
in accordance with instructions of the
Department. Such instructions may di-
rect that unfit donated food be:

(1) Sold in a manner prescribed by
the Department with the net proceeds
thereof remitted to the Department;

(2) Sold in a manner prescribed by
the Department with the proceeds
thereof retained for use in accordance
with the provisions of §250.15(f);

(3) Used in such manner as will serve
a useful purpose as determined by the
Department; or

(4) Destroyed in accordance with ap-
plicable sanitation laws and regula-
tions.

Upon a finding by the Department that
donated food are unfit for human con-
sumption at the time of delivery to the
distributing agency and when the De-
partment or appropriate health offi-
cials require that such donated foods
be destroyed, the Department may pay
to the distributing agency any ex-
penses incurred in connection with
such donated foods as determined by
the Department. The Department may,
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in any event, repossess damaged or
out-of-condition donated foods.

(g8) Replacement of damaged commod-
ities. (1) The Department shall replace
donated foods received by distributing
or recipient agencies when:

(i) The distributing agency docu-
ments that the donated foods were
stale, spoiled, out of condition or not
in compliance with USDA specifica-
tions at the time they were delivered
by the Department;

(ii) The donated foods have been pro-
vided as part of the State’s authorized
level of assistance (entitlement) as es-
tablished by law; or, when the donated
foods have been provided in addition to
the State’s entitlement, but the total
amount of the specific donated food
which the distributing agency can
order is limited by the Department;

(iii) The 1loss is reported to the
FNSRO within three months of the
date the donated foods were received in
the State, except that for canned com-
modities the reporting deadline shall
be six months after receipt;

(iv) A signed consignee receipt or ac-
ceptable written documentation of de-
livery is submitted to the FNSRO; and

(v) At the request of the Department,
the product has been reinspected and
has been determined to be stale,
spoiled, out of condition or not in com-
pliance with USDA specifications.

(2) In instances in which a recipient
agency seeks replacement of donated
foods, the recipient agency shall sub-
mit the information listed above to its
distributing agency. The distributing
agency shall promptly submit the in-
formation to the FNSRO.

(3) Replacement by the vendor shall
be made with either the same or simi-
lar food agreed to by the Department.
Physical replacement shall be on a per-
pound or per-case basis. In rare in-
stances, and only with the approval of
the Department, distributing agency
and recipient agency, vendor replace-
ment will be made with a cash pay-
ment to the recipient or distributing
agency. Any such cash payments shall
be used to purchase replacement com-
modities which are the same or similar
to the original commodities. Cash pay-
ments shall be made on the basis of the
dollar value established by the Depart-
ment of the donated food at the time
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the product was delivered or the cost
to the Department for replacement,
whichever is higher.

(4) Replacement by the Department
shall be with either the same or similar
food or by crediting the State’s entitle-
ment or cap. Physical replacement
shall be on a per-pound or per-case
basis. Entitlement or cap crediting
shall be equal to the dollar value or the
number of pounds which was deducted
from the State’s entitlement or cap for
that shipment. The Department shall
arrange for delivery of the replacement
donated foods when the quantities to
be delivered are sufficient to make it
cost effective. Once the Department
has replaced the donated foods, the dis-
tributing agency shall make arrange-
ments for providing replacement do-
nated foods to the recipient agency
which incurred the loss.

(5) In instances in which it is deter-
mined that the donated foods were in
good condition at the time they were
delivered by the Department, the cost
of the reinspection shall be borne by
the distributing agency and the distrib-
uting agency shall follow the claims
procedures contained in §250.15(c) of
this part and FNS Instruction 410-1,
Non-Audit Claims—FNS Distribution
Program.

(h) Redonations. Whenever a distrib-
uting agency has any donated food on
hand which it cannot efficiently uti-
lize, it shall immediately make a re-
quest to the appropriate FNSRO, in
writing, for instructions as to the dis-
position of such donated food. Distrib-
uting agencies requesting authority
from the Department to make redona-
tion of any donated foods shall, upon
the Department’s request, have such
donated foods federally inspected. Ex-
penditures incurred by the distributing
agency as a result of redonation shall
be handled in accordance with
§250.15(e).

(1) Embezzlement, misuse, theft, or ob-
tainment by fraud of donated foods and
donated food-related funds, assets, or
property. Notwithstanding paragraph
(c) of this section concerning transfer
of title to donated foods, whoever em-
bezzles, willfully misapplies, steals, or
obtains by fraud, donated foods or any
funds, assets, or property deriving from
donated foods or whoever receives, con-
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ceals, or retains such donated foods,
funds, assets, or property for his/her
own use or gain, knowing such donated
foods, funds, assets, or property have
been embezzled, willfully misapplied,
stolen, or obtained by fraud shall be
subject to Federal criminal prosecu-
tion under section 12(g) of the National
School Lunch Act, as amended (42
U.S.C. 1760(g)) or section 4(c) of the Ag-
riculture and Consumer Protection Act
of 1973, as amended (7 U.S.C. 612c note).
For the purpose of this paragraph
“funds, assets, or property’’ include,
but are not limited to funds accruing
from the sources identified in §250.15(f)
(1) and (2), donated foods which have
been processed into different end prod-
ucts as provided for under subpart C of
this part, and the containers in which
donated foods have been received from
the Department. Distributing agencies
shall immediately notify FNSRO of
any suspected violation of section 12(g)
or section 4(c) to allow the Depart-
ment, in conjunction with the U.S. De-
partment of Justice, to determine
whether Federal criminal prosecution
under section 12(g) or section 4(c) is
warranted. Prosecution of violations
by the Federal Government shall not
relieve any distributing agency of its
obligation to obtain recovery for im-
properly distributed or lost donated
foods, as required by §250.15(c).

(j) Commodity specifications. Distrib-
uting agencies shall make summaries
of commodity specifications available
to recipient agencies upon request.

(k) Commodity acceptability reports. To
ensure that the Department is kept ap-
prised of the commodities and pack-
aging that are preferred by recipients
and participating agencies, informa-
tion shall be collected as follows:

(1) Information collection. Distributing
agencies shall obtain information from
recipient agencies which reflects:

(i) The types and forms of donated
foods that are most useful to recipi-
ents;

(ii) Commodity
ommendations; and

(iii) Requests for options regarding
package sizes and forms of commod-
ities.

(2) Samples and representation. The
distributing agency shall collect infor-
mation from recipient agencies from

specification rec-
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each of the following program cat-
egories: The National School Lunch
Program, the Child and Adult Care
Food Program, the Nutrition Program
for the Elderly, the Commodity Sup-
plemental Food Program, and the Food
Distribution Program on Indian Res-
ervations. At a minimum, distributing
agencies shall obtain this information
from a sample of at least 10 percent or
100 recipient agencies in each program
category, whichever is less. To ensure
that the sample is representative of all
recipient agencies, distributing agen-
cies shall consider the size and geo-
graphic location of all recipient agen-
cies within the State and alternate
among them so that over time each re-
cipient agency is provided an oppor-
tunity to express its views. Distrib-
uting agencies are encouraged to ex-
tract information regarding com-
modity acceptability from all available
sources.

(38) Timeframes for submission. Distrib-
uting agencies shall submit commodity
acceptability reports to the appro-
priate FNSRO by April 30th of each
year on form FNS-663.

[63 FR 20426, June 3, 1988, as amended at 53
FR 22469, June 16, 1988; 53 FR 27475, July 21,
1988; 58 FR 39120, July 22, 1993; 62 FR 53730,
Oct. 16, 1997; 64 FR 72902, Dec. 29, 1999]

§250.14 Warehousing, distribution and
storage of donated foods.

(a) Standards for Warehousing and Dis-
tribution Systems—(1) Use of cost efficient
and effective facilities. Distributing
agencies shall use the most cost effec-
tive and efficient system for providing
warehousing and distribution services
to recipient agencies. For the purpose
of this part, commercial facilities are
defined as enterprises that provide
commercial warehousing services or
commercial delivery services, or those
commercial enterprises that provide
both warehousing and delivery serv-
ices.

(2) Timeframes for evaluation. All dis-
tributing agencies shall evaluate their
current warehousing and distribution
systems. Initial evaluations shall be
submitted to the FNSRO by June 30,
1990. Subsequent evaluations of non-
commercial systems shall, at a min-
imum, be submitted to FNS every
three years by March 31.
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(3) Evaluation of current systems. The
evaluation of the system in place shall,
at a minimum, include the following
information:

(i) A description of the principal
warehousing/delivery techniques used
by the distributing agency. The de-
scription should include:

(A) The frequency of delivery avail-
able;

(B) The timeframes for making deliv-
eries;

(C) The type of delivery service of-
fered (to the loading dock or placement
in the storeroom); and

(D) The system for recipient agencies
to order specific amounts of food from
available inventory; and

(ii) An estimate of all costs that will
be incurred in administering the Food
Distribution Program for the upcoming
school year. These costs include trans-
portation, storage and handling of do-
nated foods (if the current distributing
agency system does not include deliv-
ery to recipient agencies, identifica-
tion of costs incurred by recipient
agencies to pick up commodities at a
warehouse and to deliver the food to a
centralized storage facility or the indi-
vidual preparation sites), salaries of
persons directly connected with the ad-
ministration of the program and other
program related expenses. These ex-
penses shall include fringe benefits,
travel expenses, rent, utilities, ac-
counting/auditing services to recipient
agencies such as the costs for admin-
istering and monitoring the State’s
processing program, and technical as-
sistance workshops.

(4) Comparison of existing system with
commercial systems. All distributing
agencies which do not use commercial
facilities for a Dbasic level of
warehousing and distribution services
shall compare the cost of warehousing
and distributing commodities under
their current system with the cost of
comparable services under a commer-
cial system for the upcoming school
year.

(i) The cost comparison shall be
made between the cost of providing a
basic level of service under its current
system and the cost of obtaining an
equivalent level of service from com-
mercial facilities. This basic level of
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service shall consist of the transpor-
tation, storage and handling of donated
food from the time of delivery by the
Department to a distributing agency
until delivery to a recipient agency’s
centralized storage facility or indi-
vidual preparation sites and shall in-
clude monthly deliveries of donated
food to all recipient agencies except
those that have agreed to less frequent
deliveries.

(ii) A distributing agency may base
its cost comparison on a level of serv-
ice in excess of the basic level and/or
on services not currently provided. In
all cases, the comparison must be made
on the costs of providing a comparable
level of service under the existing sys-
tem (as identified in §250.14(a)(2))
versus a commercial system.

(iii) If a distributing agency is unable
to locate any commercial facilities ex-
pressing interest in providing the basic
level of warehousing and distribution
services, the distributing agency shall
indicate this in its cost comparison
submission, together with documenta-
tion of its efforts to obtain cost esti-
mates from commercial facilities.

(iv) All initial data regarding the
cost of the current warehousing and
distribution system and the cost for
comparable commercial facilities shall
be submitted to the FNSRO by June 30,
1990. Subsequent cost comparisons
shall, at a minimum, be submitted to
FNS once every three years by March
31.

(5) Approval to use other systems. Dis-
tributing agencies that do not imple-
ment a commercial warehousing and
distribution system shall apply to the
FNSRO for approval to use other facili-
ties and must demonstrate that other
facilities are more cost effective and
efficient. All requests for a waiver
shall be accompanied with a full eval-
uation of the existing system complete
with cost comparison data. Each re-
quest will be considered on a case by
case basis. Initial requests for approval
of alternative systems shall be sub-
mitted to the FNSRO by June 30, 1990.
Subsequent requests shall, at a min-
imum, be submitted to the FNSRO
once every three years by March 31.

(6) System implementation. (i) Distrib-
uting agencies shall implement the
most cost effective and efficient sys-
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tem for warehousing and distribution
services to recipient agencies by July
1, 1991. Unless otherwise approved by
the FNSRO, subsequent to July 1, 1991,
a distributing agency shall convert to a
commercial system within six months
of:

(A) The date of submission of evalua-
tion and cost comparison data indi-
cating that a commercial system is
more cost effective and efficient (if no
request for approval of an alternate
system is made); or

(B) The date of the denial of a re-
quest to use an alternative system.

(ii) If at any time FNS determines
that the warehousing and distribution
system in place is not cost effective or
efficient, the distributing agency will
be required to reevaluate its system
(including a cost comparison and re-
quest for continued approval to use an
alternative system) in accordance with
this subsection within 90 days of notifi-
cation by the FNSRO.

() Revisions in system. All distrib-
uting agencies (using either commer-
cial or noncommercial systems) shall
request approval from the FNSRO at
least 90 days in advance of any planned
reduction in the level of service pro-
vided or any increase in distribution
charges beyond normal inflation. If
FNS determines the proposed changes
are inappropriate, FNS may require
the distributing agency to submit addi-
tional justification, deny the request,
or request a reevaluation of the system
in accordance with paragraph (a)(6)(ii)
of this section.

(b) Standards for storage facilities. Dis-
tributing agencies, subdistributing
agencies and recipient agencies shall
provide facilities for the handling,
storage and distribution of donated
foods which:

(1) Are sanitary and free from rodent,
bird, insect and other animal infesta-
tion;

(2) Safeguard against theft, spoilage
and other loss;

(3) Maintain foods at proper storage
temperatures;

(4) Stock and space foods in a manner
so that USDA-donated foods are read-
ily identified;

(5) Store donated food off the floor in
a manner to allow for adequate ventila-
tion; and
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(6) Take other protective measures as
may be necessary.

Distributing agencies, subdistributing
agencies and recipient agencies shall
ensure that storage facilities have ob-
tained all required Federal, State and/
or local health inspections and/or ap-
provals and that such inspection/ap-
provals are current.

(c) Reviews. All distributing agency-
level storage facilities shall be re-
viewed annually. Distributing agencies
shall ensure that subdistributing and
recipient agencies. Conduct annual re-
views of their respective storage facili-
ties. Documentation shall be main-
tained on file at the distributing agen-
cy or local level as appropriate to re-
flect compliance with this section, in-
cluding documentation of corrective
action in cases of noncompliance. Cor-
rective action must be taken imme-
diately on all deficiencies identified in
the review and the result of the correc-
tive action must be forwarded to the
distributing agency. Where applicable,
the distributing agency shall deter-
mine and pursue claims in accordance
with §250.15(c).

(d) Contracts. When contracting for
storage facilities, distributing agencies
and subdistributing agencies shall
enter into written contracts to be ef-
fective for no longer than five years,
including option years extending a con-
tract. Before the exercise of option
years, the storage facility shall update
all pertinent information and dem-
onstrate that all donated foods re-
ceived during the previous contract pe-
riod have been accounted for. The con-
tract shall, at a minimum, contain the
following:

(1) Assurance that the storage facili-
ties will be maintained in accordance
with the standards specified in para-
graph (b) of this section;

(2) Evidence that donated food shall
be clearly identified;

(3) Assurance that an inventory sys-
tem shall be maintained and an annual
physical inventory will be conducted;
and reconciled with the inventory
records;

(4) Beginning and ending dates of the
contract;

(5) A provision for immediate termi-
nation of the contract due to non-
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compliance on the part of the ware-
house management;

(6) A provision allowing for termi-
nation of the contract for cause by ei-
ther party upon 30 days written notifi-
cation;

(7) The amount of any insurance cov-
erage, which has been purchased to
protect the value of food items which
are being stored; and

(8) Express written consent for in-
spection and inventory by the distrib-
uting agency, subdistributing agency,
recipient agency, the Comptroller Gen-
eral, the Department or any of their
duly authorized representatives.

(e) Physical inventory. During the an-
nual review required by paragraph (c)
of this section, distributing agencies,
subdistributing agencies and recipient
agencies shall take a physical inven-
tory of all storage facilities. Such in-
ventory shall be reconciled annually
with the storage facility’s inventory
records and maintained on file by the
agency which contracted with or main-
tained the storage facility. Food items
which have been lost, stolen or found
to be out-of-condition shall be identi-
fied during the physical inventory and
reported by the subdistributing or re-
cipient agency to the distributing
agency. Potential excessive inventory,
as described in paragraph (f) of this
section, shall be reported by the sub-
distributing or recipient agency to the
distributing agency. Corrective action
shall be taken immediately on all defi-
ciencies and inventory discrepancies
and the results of the corrective action
forwarded to the distributing agency.
Where applicable, the distributing
agency shall determine and pursue
claims in accordance with §250.15(c).

(f) Excessive inventories. (1) The dis-
tributing agency shall determine if a
subdistributing or recipient agency’s
inventories are excessive based on:

(i) The rate of distribution;

(ii) Anticipated distribution; and

(iii) Other concerns such as logistical
and economic considerations.

(2) In no case may the inventory level
of each donated food in storage exceed
a six-month supply unless sufficient
justification for additional inventory
has been submitted and approved. Sub-
distributing agencies and recipient
agencies shall submit justification to
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the distributing agency in instances
where more than a six-month inven-
tory is needed. Justification shall be
submitted by the distributing agency
to the FNSRO for approval in instances
where more than a six-month inven-
tory is needed at the distributing agen-
cy level.

(3) The distributing agency shall take
corrective action to ensure that excess
inventories at all levels are eliminated
and shall document actions taken to
reduce excessive inventories.

[63 FR 20426, June 3, 1988, as amended at 54
FR 42475, Oct. 17, 1989; 62 FR 53730, Oct. 16,
1997]
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(a) Distribution charges. (1) Recipient
agencies may be required to pay part
or all of the direct costs for intrastate
storage and distribution of donated
food through distribution charges as-
sessed by the distributing or sub-
distributing agency, except as provided
in paragraph (a)(2) of this section.

(i) Distributing and subdistributing
agencies assessing distribution charges
shall submit a description of their sys-
tem with all data used in calculating
the rate to be used for the upcoming
school year to the FNSRO for approval.
The initial description and data shall
be submitted by June 30, 1990. Updates
to this information shall, at a min-
imum, be submitted to the FNSRO for
approval every three years by March
31.

(ii) At least 90 days before increasing
distribution charges beyond normal in-
flation, the distributing/subdistrib-
uting agency shall submit to the
FNSRO a description of the change to-
gether with all data used to calculate
the change. FNS will take action on
the proposed increase in accordance
with paragraph (a)(1)(v) of this section.

(iii) Allowable costs include but are
not limited to those program costs ref-
erenced in paragraph (f)(2) of this sec-
tion, i.e. transportation, storage and
handling of donated foods, salaries of
persons directly connected with the ad-
ministration of the program and other
program related expenses. Examples of
other program related expenses are ad-
ministrative costs such as fringe bene-
fits, travel expenses, rent, utilities, ac-
counting/auditing services, computer

Financial management.
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services, and the costs of providing pro-
gram services to recipient agencies
such as the cost for administering and
monitoring the State’s processing pro-
gram, and technical assistance work-
shops.

(iv) Distribution charges shall not be
assessed for costs which would be unal-
lowable under the Cost Principles in
the Department’s Uniform Federal As-
sistance Regulations, 7 CFR part 3015,
subpart T. In no case may distribution
charges be assessed for costs which are
paid for by State Administrative Ex-
pense (SAE) funds, State or local ap-
propriated funds or any other funds
available to the distributing or sub-
distributing agency to administer the
program. Distribution charges shall
not be based on a percentage of the
value of the commodities distributed.

(v) FNS shall review the information
and inform the distributing agency of
the appropriateness of its distribution
charges. If it is determined that a dis-
tributing agency’s proposed distribu-
tion charges are excessive or incor-
porate inappropriate costs, the distrib-
uting/subdistributing agency will be re-
quired to adjust the distribution
charges to reflect an appropriate level
or submit further justification suffi-
cient to satisfy the FNSRO that the
proposed distribution charges are es-
sential to cover allowable costs and
services. This further justification
shall include information from recipi-
ent agencies regarding their satisfac-
tion with services provided.

(vi) Distribution charges, including
any excess distribution charges which
may accrue (as defined in paragraph
(f)(4) of this section) shall be used in
accordance with provisions of para-
graph (f) of this section.

(2) Whenever a commodity is donated
to a State without charge or credit
against entitlement, recipient agencies
may not be assessed for any part of the
intrastate costs of storage and trans-
portation of such commodity that is in
excess of the distributing or subdistrib-
uting agency’s direct costs for such
storage and transportation minus any
amount that the Department provides
to the State to pay such costs under
part 251 of this chapter.
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(3) Under no circumstances shall re-
cipients be required to make any pay-
ments in money, materials, or services
for or in connection with the receipt of
donated foods, nor shall voluntary con-
tributions be solicited (except for the
nutrition programs for the elderly) in
connection with the receipt of donated
foods for any purpose.

(b) Sale of containers. When con-
tainers or packing materials in which
donated foods are received are disposed
of by sale, the proceeds of such sale
shall be used solely in accordance with
the provisions of paragraph (f)(2) of
this section.

(¢) Claims. If a distributing agency
improperly distributes or uses any do-
nated foods, or causes loss of or dam-
age to a donated food through its fail-
ure to provide proper storage, care, or
handling, the distributing agency shall,
at the Department’s option:

(1) Replace the donated food in its
distribution program in kind, or, in the
case of section 6 donated foods, where
replacement in kind may not be prac-
ticable, with other similar foods, or

(2) Pay to the Department the value
of the donated food as determined by
the Department.

Upon the happening of any event cre-
ating a claim in favor of a distributing
agency against a subdistributing agen-
cy, recipient agency, warehouseman,
carrier or other person, for the im-
proper distribution, use, or loss of, or
damage to, a donated food, the distrib-
uting agency shall take action to ob-
tain recovery. All amounts collected by
such action shall, at the Department’s
option, be used in accordance with the
provisions of paragraph (c)(1) of this
section, or, except for amounts col-
lected on claims involving section 6 do-
nated foods, shall be expended for pro-
gram purposes in accordance with the
provisions of paragraph (f) of this sec-
tion. Determinations by a distributing
agency that a claim has or has not
arisen in favor of the distributing agen-
cy against a subdistributing agency,
recipient agency, warehouseman, car-
rier or other person, shall, at the op-
tion of the Department, be approved by
the Department prior to the distrib-
uting agency taking action thereon.
Where prior approval has not been
given by the Department, a distrib-
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uting agency’s claim determinations
shall be subject to review by the De-
partment. In the case of an inventory
shortage, when the loss of any one
commodity does not exceed one per-
cent of the total quantity of the do-
nated food distributed or utilized from
any single storage facility during the
fiscal year in which the loss occurred,
or during the period for which an audit
was conducted by representatives of
the Department, or, if approved by
FNS, during the period for which an
audit was conducted by the distrib-
uting agency, if the distributing agen-
cy finds that: (i) The cause of the
shortage cannot be established, (ii) the
lost donated foods were held in non-
commercial storage or other facilities
owned or operated by the distributing
agency, a subdistributing agency or a
recipient agency, and (iii) there is no
indication that the loss was the result
of negligence or continued inefficiency
in operations, the distributing agency
need not take any further claims ac-
tion, but the factual basis for not tak-
ing further claims action shall be sub-
ject to review by the Department. Fur-
thermore, distributing agencies shall
not be required to file or pursue a
claim for a loss which does not exceed
an amount established by State law,
regulations, or procedure as a min-
imum amount for which a claim will be
made for State losses generally, but no
such claim shall be disregarded where
there is evidence of violation of Fed-
eral or State statutes. Distributing
agencies which fail to pursue claims
arising in their favor, or fail to provide
for the right to assert such claims, or
fail to require their subdistributing
agencies and recipient agencies to pro-
vide for such rights in accordance with
§250.12(b), shall be responsible to the
Department for replacing the donated
foods or paying the value thereof in ac-
cordance with the provisions of para-
graph (c)(1) or (2) of this section. Dis-
tributing agencies which pursue claims
arising in their favor, but fail to obtain
full restitution shall not be liable to
the Department for any deficiency un-
less the Department determines that
the distributing agency fraudulently or
negligently failed to take reasonable
action to obtain restitution. The De-
partment may, at its option, require
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assignment to it of any claim arising
from the distribution of donated foods.

(d) Demurrage. Demurrage or other
charges which accrue after a car or
truck has been placed for unloading by
the delivering carrier, or which accrue
because placement of a car or truck is
prevented, shall be borne by the dis-
tributing agency, except that demur-
rage or other charges may be borne by
the Department where such charges ac-
crue because of actions by the Depart-
ment and without the fault or neg-
ligence of the distributing agency.

(e) Redonation expenditures. In accord-
ance with §250.13(g), whenever a dis-
tributing agency requests authority to
make redonation of any donated foods
and the Department requests that the
donated foods be federally inspected,
these inspections will be made at the
expense of the distributing agency.
Any donated foods which the Depart-
ment determines are acceptable for re-
donation shall be moved at the distrib-
uting agency’s expense to the closest
point within the FNS region in which
the State is located where it can be
utilized, or to a closer point outside
the region, if such a transfer is mutu-
ally agreed to by the Department and
the distributing agency. In those in-
stances in which the distributing agen-
cy satisfactorily demonstrates to the
Department that the need for any re-
donation resulted from no fault or neg-
ligence on its part, the Department
shall assume such transportation costs
as it determines to be proper. When-
ever a redonation is made at the re-
quest of the Department, the Depart-
ment shall pay all transportation and
handling costs in connection with such
redonation and shall pay to the distrib-
uting agency all storage and handling
costs accrued on the donated foods at
the time of redonation, as determined
by the Department, except when the
request is made as a result of neg-
ligence on the part of the distributing
agency.

(f) Use of funds accruing in operation of
the program. (1) Funds accruing from
claims. Funds accruing from recoveries
from loss or damage claims (which are
authorized under paragraph (c) of this
section to be expended for program
purposes) shall be used only for the
payment of expenses of the food dis-
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tributing program, including transpor-
tation, storage and handling or do-
nated foods, salaries of persons directly
connected with the program, and other
administrative expenses. In accordance
with paragraph (f)(4) of this section,
the receipt and expenditure of funds so
accrued shall be reviewed by the dis-
tributing agency to determine that
fund balances are not in excess of pro-
gram needs.

(2) Other funds. Funds accruing from
the sale of containers, packing mate-
rials, salvage of donated foods, dis-
tribution charges, or insurance shall be
returned to the Department or used
only for the payment of expenses of the
program which will improve program
operations including, but not limited
to, transportation, storage and han-
dling of donated foods, salaries of per-
sons directly connected with the pro-
gram and other program-related ex-
penses. Funds accruing from the collec-
tion of distribution charges which are
determined to be in excess of program
needs pursuant to paragraph (f)(4) of
this section shall be used in accordance
with that paragraph. Funds accruing
from the operation of the program
shall not be used for those costs which
are unallowable under the cost Prin-
ciples in the Department’s Uniform
Federal Assistance Regulations, 7 CFR
part 3015, subpart T. These unallowable
costs include, but are not limited to:

(i) Bad debts;

(ii) Contingencies;

(iii) Contributions and donations;

(iv) Entertainment;

(v) Fines and penalties;

(vi) Governor’s expenses;

(vii) Interest and other financial
costs;

(viii) Legislative expenses; and

(ix) Losses on other grants.

(3) Segregation of funds. Distributing
agencies and subdistributing agencies
shall maintain two separate accounts
for funds accruing from program oper-
ations. Funds accruing from the collec-
tion of distribution charges shall be
maintained in an operating account.
Funds accruing from the sale of con-
tainers, salvage of foods, insurance and
recoveries of claims for the loss or
damage of donated foods shall be main-
tained in a salvage account.
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(4) Excess funds. The distributing
agency shall review the receipt and ex-
penditures of funds annually to ensure
that fund balances are not in excess of
program needs. At a maximum, the op-
erating account fund shall not exceed
the sum of the previous year’s highest
three-month expenditures. Funds ex-
ceeding this maximum shall be consid-
ered in excess of program needs unless
the distributing agency provides suffi-
cient justification as to the need for
such funds and receives approval from
the FNSRO. FNSRO may determine
that funds equal to or less than the ex-
penditures for the previous year’s high-
est three months are in excess of what
is needed. In such instances, the dis-
tributing agency shall reduce the ex-
cess funds in the operating account by
reducing distributing charges or re-
turning the funds to the contributor.
The salvage account will have no set
limit. FNSRO must, however, give
prior approval to each deposit to or ex-
penditure from the salvage fund which
is in excess of $2,5600. The distributing
agency shall impose upon subdistrib-
uting agencies and recipient agencies
similar provisions for the use of such
funds accruing from the operation of
their programs.

[63 FR 20426, June 3, 1988, as amended at 54
FR 42476, Oct. 17, 1989]

§250.16 Maintenance of records.

(a) General requirements. (1) Accurate
and complete records shall be main-
tained with respect to the receipt, dis-
tribution/use and inventory of donated
foods including:

(i) End products processed from do-
nated foods and

(ii) The determination made as to 1li-

ability for any improper distribution,
use of, loss of, or damage to, such foods
and the results obtained from the pur-
suit of claims by the distributing agen-
cy.
Such records shall also be maintained
with respect to the receipt and dis-
bursement of funds arising from the op-
eration of the distribution program, in-
cluding the determination as to the
amount of payments to be made by any
processor, upon termination of proc-
essing contracts.

(2) Distributing agencies shall re-
quire all subdistributing and recipient
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agencies to maintain accurate and
complete records with respect to the
receipt, distribution/disposal and in-
ventory of donated foods, including end
products processed from donated foods,
and with respect to any funds which
arise from the operation of the dis-
tribution program, including refunds
made to recipient agencies by proc-
essors in accordance with §250.30(k).

(3) Unless a distributing agency
maintains an offer-and-acceptance sys-
tem in accordance with §250.48(e), the
distributing agency shall maintain ac-
curate and complete records with re-
spect to amounts and value of commod-
ities refused by school food authorities.
School food authorities shall also be
required to maintain such records of
refusals.

(4) Each processor, food service man-
agement company, warehouse, or other
entity which contracts with a distrib-
uting agency, subdistributing agency
or recipient agency shall be required to
keep accurate and complete records
with respect to the receipt, distribu-
tion/disposal, storage and inventory of
such foods similar to those required of
distributing agencies under this para-
graph. Where donated foods have been
commingled with commercial foods,
the processor shall maintain records
which permit an accurate determina-
tion of the donated-food inventory. The
processor shall also be required to keep
formula, recipes, daily or batch produc-
tion records, loadout sheets, bills of
lading, and other processing and ship-
ping records to substantiate the use
made of such foods and their subse-
quent redelivery, in whatever form, to
any distributing agency, subdistrib-
uting agency or recipient agency. Proc-
essors must maintain records which
will permit a determination regarding
compliance with the contracting provi-
sions required by §250.30(f) (3) and (4) as
well as maintain records used as the
basis for compiling the processor per-
formance reports required by
§250.30(m).

(5) All recipient agencies shall be re-
quired to keep accurate and complete
records showing the data and method
used to determine the number of eligi-
ble persons served by that agency.
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(6) Failure by a distributing agency,
subdistributing agency, recipient agen-
cy, processor, food service management
company, warehouse or other entity to
maintain records required by this Sec-
tion shall be considered prima facie
evidence of improper distribution or
loss of donated foods and the agency,
processor or entity shall be subject to
the provisions of §250.13(e).

(b) Length of maintenance. All records
required by this Section shall be re-
tained for a period of three years from
the close of the fiscal year to which
they pertain. However, in instances
when claims action and/or audit find-
ings have not been resolved, the
records shall be retained as long as re-
quired for the resolution of such action
or findings.

§250.17 Reports.

(a) Inventory reports and receipt of do-
nated foods. Distributing agencies shall
complete and submit to the FNSRO
semiannual reports regarding excessive
inventories (as defined in §250.14(f)) of
donated foods, utilizing form FNS-155,
the Inventory Management Register,
except that distributing agencies shall
submit monthly inventory information
on form FNS-152, for the Food Dis-
tribution Program on Indian Reserva-
tions, and on form FNS-153, for the
Commodity Supplemental Food Pro-
gram. FNS may require the use of
other reporting formats. FNS may also
require that form FNS-1556 be sub-
mitted more frequently than semi-
annually if necessary to maintain pro-
gram accountability, and that any in-
ventory report be submitted less fre-
quently if sufficient to meet program
needs. Reports shall be submitted not
later than 30 calendar days after the
last month in the reporting period as
established by FNS.

(b) Processing inventory reports. Dis-
tributing agencies shall complete and
submit a quarterly processing inven-
tory report in accordance with
§250.30(0).

(c) Performance reports. Monthly re-
ports of performance shall be sub-
mitted by processors to distributing
agencies in accordance with §250.30(m).

(d) Commodity acceptability reports.
Distributing agencies shall submit to
the FNSRO reports relative to the
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types and forms of donated foods which
are most useful to recipient agencies in
accordance with §250.13(k) of this part.

(e) Other reports. Distributing agen-
cies shall complete and submit other
reports relative to distribution oper-
ations in such form as may be required
from time to time by the Department.

(f) Report transmission. Where a report
is to be postmarked by a specific date
and such report is transmitted by
means of a facsimile machine, the date
printed by the facsimile machine on
the facsimile copy may serve as the
postmark.

(Reporting requirements contained in para-
graph (a) approved by the Office of Manage-
ment and Budget under control number 0584—
0001. Reporting requirements contained in
paragraph (e) approved by the Office of Man-
agement and Budget under control numbers
0584-0028, 0584-0109, 05840288 and 0584-0293)

[63 FR 20426, June 3, 1988, as amended at 53
FR 27476, July 21, 1988; 59 FR 62983, Dec. T,
1994; 62 FR 53730, Oct. 16, 1997]

§250.18 Audits.

(a) Right of inspection and audit. The
Secretary, the Comptroller General of
the United States, or any of their duly
authorized representatives, may in-
spect and inventory donated foods in
storage or the facilities used in the
handling or storage of such donated
foods, and may inspect and audit all
records, including financial records,
and reports pertaining to the distribu-
tion of donated foods and may review
or audit the procedures and methods
used in carrying out the requirements
of this part at any reasonable time.
Subdistributing agencies, recipient
agencies, processors, food service man-
agement companies and warehouses
shall be required to permit similar in-
spection and audit by such entities or
their representatives. Fiscal matters
shall continue to be reviewed in audits
under the Single Audit Act (31 U.S.C.
7501-07) and the Department’s Uniform
Federal Assistance Regulations (7 CFR
part 3015).

(b) Independent CPA audits of multi-
State processors. (1) For any year in
which a multi-State processor receives
more than $250,000 in donated foods,
the processor shall obtain an inde-
pendent CPA (certified public account-
ant) audit for that year. Multi-State
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processors which receive $75,000 to
$250,000 in donated food each year shall
obtain an independent CPA audit every
two years and those which receive less
than $75,000 in donated foods each year
shall obtain an independent CPA audit
every three years. Those multi-State
processors which are in the two or
three-year audit cycle shall move into
the next audit cycle at the point in
time in which the value of donated
foods received reaches $75,000 or
$250,000 in any year. The total value of
donated food received shall be com-
puted by adding the value of food re-
ceived under State and National Com-
modity Processing contracts. In in-
stances in which the Department deter-
mines that the audit is not acceptable
or that the audit has disclosed serious
deficiencies, the processor shall be sub-
ject to additional audits at the request
of FNS.

(2) Audits shall be conducted in ac-
cordance with the auditing provisions
set forth under the Uniform Federal
Assistance Regulations (7 CFR part
3015, subpart I) and the FNS Audit
Guide for Multi-State Processors. At
the discretion of FNS, auditors will be
required to attend training sessions
conducted by the Department.

(3) The costs of the audits, including
those costs associated with training,
shall be borne by the processors.

(4) Audit findings relative to those
elements associated with the proc-
essing of donated food shall be sub-
mitted to the processor and to FNS
concurrently.

(5) Noncompliance with the audit re-
quirements in paragraph (b)(1) of this
section will render the processor ineli-
gible to enter into another processing
contract with any contracting agency
until the required audit has been con-
ducted and deficiencies corrected.

(6) Processor response. Multi-State
processors shall develop a written re-
sponse to FNS addressing deficiencies
which have been identified in the audit.
Such responses shall include:

(i) Corrective action which has al-
ready been taken to eliminate the defi-
ciency;

(ii) Corrective action which the proc-
essor proposes to take to eliminate the
deficiency;
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(iii) The timeframes for the imple-
mentation and completion of the cor-
rective action;

(iv) A determination of what caused
the deficiency; and

(v) Deficiencies which have been
identified that the processor takes ex-
ception to and an explanation for the
exception.

Multi-State processors shall submit a
written response to FNS in accordance
with timeframes established by FNS.

[63 FR 20426, June 3, 1988, as amended at 54
FR 7525, Feb. 22, 1989]

§250.19 Reviews.

(a) General. Each distributing agency
shall establish a review system in order
to assess the effectiveness of its food
distribution program in meeting the
requirements of these regulations.

(b) Responsibilities of distributing agen-
cies. (1) Each distributing agency shall
establish review procedures encom-
passing eligibility, food ordering proce-
dures, storage practices, inventory con-
trols, reporting and recordkeeping re-
quirements and compliance with non-
discrimination provisions. The proce-
dures shall include:

(i) An on-site review of all nutrition
programs for the elderly under agree-
ment in accordance with §250.12(b), at
least once every four years, with not
fewer than 25 percent of these pro-
grams being reviewed each year. These
reviews shall also include on-site re-
views of the storage facilities of sites
receiving donated foods to ensure com-
pliance with §250.14(b);

(ii) An on-site review of all chari-
table institutions and nonprofit sum-
mer camps for children under agree-
ment in accordance with §250.12(b), and
the food service management compa-
nies under contract with these recipi-
ent agencies in accordance with
§250.12(d), at a minimum, whenever the
distributing agency identifies actual or
probable deficiencies in program ad-
ministration, including compliance
with civil rights provisions, through
audits, investigations of complaints,
reports submitted by recipient agen-
cies, or any other information avail-
able to the State agency which, at the
discretion of the State agency, war-
rants an on-site review, or at the re-
quest of FNS;
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(iii) An on-site review at least once
every 2 years of all processors except
those that are multi-State processors
as defined in §250.3, with no fewer than
50 percent being reviewed each year;

(iv) An annual on-site review of each
storage facility utilized by the distrib-
uting agency. On-site reviews con-
ducted by FNS may be considered as
contributing to the fulfillment of the
minimum coverage required by this
paragraph; and

(v) A biennial review of all food serv-
ice management companies under con-
tract with recipient agencies in accord-
ance with §250.12(d), except that:

(A) Food service management compa-
nies under contract with charitable in-
stitutions and nonprofit summer camps
for children shall be reviewed in ac-
cordance with paragraph (b)(1)(ii) of
this section; and,

(B) Food service management compa-
nies under contract with schools par-
ticipating in the National School
Lunch Program or commodity schools
under part 210 of this chapter, or with
schools participating in the School
Breakfast Program under part 220 of
this chapter, shall be reviewed in ac-
cordance with the provisions set forth
in parts 210 and 220.

(2) Each distributing agency shall de-
sign and implement a system to verify
sales of end products to all recipient
agencies under that distributing agen-
cy’s authority in instances when a
processor transfers end products to a
distributor and the distributor sells the
end product to the recipient agencies
at a discount and the distributor re-
ceives a refund from the processor. At
a minimum, such a system must:

(i) At a minimum, provide for a semi-
annual review of a statistically valid
sample of sales for the previous six-
month period for all processors which
contract with the distributing agency
or contracting agencies under the au-
thority of the distributing agency, in-
cluding multi-State processors. The
sample size must ensure a 95 percent
confidence level;

(ii) Support the projection of a claim
against the processor when, in the re-
view of the sample, it is determined
that the value of donated foods has not
been passed on to recipient agencies or
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when end products have been improp-
erly distributed; and

(iii) Provide for the assessment of
claims against the processor in accord-
ance with FNS Instruction 410-1, Non-
Audit Claims, Food Distribution Pro-
gram, in instances when deficiences
have been identified.

(iv) Provide for the adjustment of
performance reports and processing in-
ventory reports to refect any invalid
sales;

(v) Provide for the development and
submission by processors to the dis-
tributing agency of a corrective action
plan designed to correct problems iden-
tified during the sales verification; and

(vi) In instances in which the distrib-
uting agency has delegated the respon-
sibility of sales verification to proc-
essors, the distributing agency must:

(A) Establish guidelines which ensure
that the criteria contained in para-
graphs (b)(2)(i)-(v) are met;

(B) Ensure that processors report
their findings to the distributing agen-
cy on a semi-annaul basis in accord-
ance with §250.30(m);

(C) Review the processor’s findings
and select a random sub-sample of at
least 10 percent of all sales verified by
the processor and reverify the sale by
contacting the recipient agency by
telephone or through written cor-
respondence; and

(D) Submit a copy of the processor’s
review report and findings and the re-
sults of the reverification efforts to the
appropriate FNSRO. In instances of
poor processor performance, the dis-
tributing agency shall require the proc-
essor to discontinue the abused value
pass-through-system, initiate an audit
or review to determine the extent to
which sales are to be disallowed, estab-
lish a claim, and/or terminate the con-
tract.

(3) The distributing agency shall sub-
mit a report of review findings to each
entity reviewed. The report shall in-
clude:

(i) Each deficiency found;

(ii) The factors contributing to each
deficiency;

(iii) Recommendations for needed
corrective action, including timetables
for completion and/or claims action to
be pursued, if any; and
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(iv) Provisions for evaluating effec-
tiveness of corrective actions.

A copy of each processor review report
shall be provided to the appropriate
FNSRO.

(4) Distributing agencies shall mon-
itor progress toward completion and
the effectiveness of corrective actions
taken in eliminating program
deficiences.

(5) In addition to the review require-
ments of paragraph (b)(1) of this sec-
tion, each distributing agency shall
make a continuing evaluation of all re-
cipient agencies, and processors by
monitoring performance reports, food
requests, participation data, and data
regarding refunds and discounts to re-
cipient agencies and distributors for
the receipt of end products.

(6) Distributing agencies shall, where
applicable, require that subdistributing
agencies monitor and review their op-
erations in accordance with this para-
graph.

(c) Corrective action plans. Corrective
action plans shall be submitted when-
ever a distributing agency is found by
the FNSRO to be substantially out of
compliance with a performance stand-
ard or any other provision of this part.
The corrective action plan shall iden-
tify the corrective actions and the
timeframes needed to correct the defi-
ciencies found by the FNSRO. The plan
shall be written, signed by the proper
official in the State, and submitted to
the FNSRO within 60 days after the
distributing agency receives notifica-
tion from the FNSRO of a deficiency.
Extensions beyond 60 days may be
made, for cause, with written justifica-
tion to and approved by the FNSRO.

(d) Responsibilities of State Agencies on
Aging. State Agencies on Aging which
receive cash payments in lieu of do-
nated foods in accordance with the pro-
visions of §250.42(c) shall monitor use
of such cash after disbursement to nu-
trition programs for the elderly to en-
sure that the amounts so received are
expended solely for the purchase of
U.S. agricultural commodities and
other foods of U.S. origin for such pro-
grams.

[63 FR 20426, June 3, 1988, as amended at 54
FR 7525, Feb. 22, 1989, 54 FR 25564, June 16,
1989; 54 FR 42477, Oct. 17, 1989; 62 FR 53731,
Oct. 16, 1997]
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§250.20 Sanctions.

Any distributing agency which has
failed to comply with the provisions of
this part or any instructions or proce-
dures issued in connection with it or
any agreements entered into pursuant
to it, may, at the discretion of the De-
partment, be disqualified from further
participation in any distribution pro-
gram. Reinstatement may be made at
the option of the Department. Dis-
qualification shall not prevent the De-
partment from taking other action
through other available means when
considered necessary, including pros-
ecution under applicable Federal stat-
utes.

§250.21 Civil rights.

Distributing agencies, subdistrib-
uting agencies and recipient agencies
shall comply with the Department’s
nondiscrimination regulations (7 CFR
parts 15, 15a, and 15b) and the FNS civil
rights instructions to ensure that in
the operation of the program no person
is discriminated against because of
race, color, national origin, age, sex or
handicap.

§250.22 Complaints.

Distributing agencies shall inves-
tigate promptly complaints received in
connection with the distribution or use
of donated foods. Irregularities which
are disclosed shall be corrected imme-
diately. Serious irregularities shall be
promptly reported to the Department.
Distributing agencies shall maintain or
file evidence of such investigations and
actions. The Department also reserves
the right to make investigations and
shall have the final determination as
to when a complaint has been properly
handled. Complaints alleged on the
basis of race, color, national origin,
age, sex or handicap shall be handled in
accordance with §250.21.

§250.23 Buy American.

(a) Purchase requirements. When pur-
chasing food products with Federal
funds, whenever possible, recipient
agencies shall purchase only food prod-
ucts that are produced in the United
States (U.S.). Food products produced
in the U.S. means:
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(1) An unmanufactured food product
produced in the U.S.; or

(2) A food product that is manufac-
tured in the U.S.

(b) Exceptions. The purchase require-
ments described in paragraph (a) of
this section shall not apply in in-
stances when the recipient agency de-
termines: (1) Recipients have unusual
or ethnic food preferences which can
only be met through purchases of prod-
ucts not produced in the U.S.; (2) the
product is not produced or manufac-
tured in the U.S. in sufficient and rea-
sonably available quantities of a satis-
factory quality; (3) the cost of U.S. pro-
duced food products is significantly
higher than foreign products, or (4) the
recipient agency is located in Alaska,
Hawaii, Guam, American Samoa, Puer-
to Rico, the Virgin Islands, or the Com-
monwealth of the Northern Mariana Is-
lands.

[63 FR 27476, July 21, 1988, as amended at 58
FR 39122, July 22, 1993]

§250.24 Distributing agency perform-
ance standards.

This section establishes basic per-
formance standards which must be fol-
lowed by distributing agencies respon-
sible for intrastate distribution of do-
nated commodities and products. The
seven standards address the level of
service that shall be provided to recipi-
ent agencies. The basic standards in-
clude the following:

(a) Program management and evalua-
tion. Distributing agencies shall con-
duct reviews in accordance with
§250.19. Distributing agencies shall also
assess the adequacy of the service pro-
vided to recipient agencies.

(b) Information dissemination. Distrib-
uting agencies shall provide recipient
agencies with all information needed
for informed participation in the pro-
gram. Distributing agencies shall pro-
vide program information relative to:

(1) Current program regulations,

(2) Summaries of commodity speci-
fications upon request (§250.13(j)) and
commodity fact sheets,

(3) Results of any test evaluations
and surveys,

(4) Recipes, and

(5) Written procedures for ordering
commodities, handling commodities
which are stale, spoiled, out-of-condi-
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tion or not in compliance with speci-
fications (including procedures for re-
placement by the Department under
§250.13(g)), submitting complaints and
other written policy which affects pro-
gram operations.

(c) Fiscal responsibility. Distributing
agencies shall maintain a financial
management system which ensures fis-
cal integrity and accountability for all
funds and includes a recordkeeping sys-
tem which conforms to generally ac-
cepted accounting practices. Distrib-
uting agencies shall submit informa-
tion relative to distribution charges to
FNS in accordance with §250.15(a).

(d) Ordering and allocation. Distrib-
uting agencies shall ensure that do-
nated food is provided on an equitable
basis and, to the extent practicable, in
the types and forms most usable by re-
cipient agencies. Distributing agencies
shall be responsible for:

(1) Obtaining and utilizing com-
modity acceptability information in
accordance with §250.13(k);

(2) Providing recipient agencies with
information regarding commodity
availability;

(3) Providing recipient agencies with
information regarding commodity as-
sistance levels;

(4) Ordering and allocating donated
food based on participation data for
those programs which serve meals;

(5) Ensuring the availability of com-
modities, to the extent possible, in
quantities requested and at times spec-
ified by recipient agencies;

(6) Permitting recipient agencies to
refuse all or a portion of a commodity
prior to delivery to the distributing
agency if time permits;

(7) Permitting recipient agencies to
change orders for Group B (grain,
dairy, peanut and oil products) and un-
limited bonus commodities prior to
submission of an order to the Depart-
ment;

(8) Providing recipient agencies with
ordering options and commodity values
(§250.13(a)(b));

(9) Offering schools participating in
the National School Lunch Program
the per meal value of donated food in
accordance with §250.48(c); and
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(10) Comnsider the preparation and
storage capabilities of recipient agen-
cies when ordering donated food, in-
cluding capabilities of such agencies to
handle commodity product forms,
quantity, packaging and quantities.

(e) Warehousing and distribution. Dis-
tributing agencies shall use a
warehousing and distribution system
that is efficient, cost effective and re-
sponsive to needs of recipient agencies
in accordance with §250.14(a). In addi-
tion, distributing agencies shall:

(1) Work with recipient agencies ca-
pable of receiving direct shipments to
order donated food directly into their
warehouses;

(2) Solicit information and rec-
ommendations regarding the individual
delivery needs of recipient agencies;

(3) Maintain distribution schedules
which are equitable and reliable, recog-
nize hours of operation, holidays and
vacations and other special needs of re-
cipient agencies;

(4) And make donated food available
at least monthly to all recipient agen-
cies except those that have agreed to
less frequent deliveries (§250.13(a)(6));
however, the distributing agency shall
not be held liable for delays in deliv-
eries of donated food when such delays
are due to late deliveries of donated
food to the distributing agency by the
Department.

(f) Disposition of damaged or out-of-
condition commodities. Distributing
agencies shall establish a system for
handling recipient agency complaints,
notifying the Department of any com-
modity losses in accordance with
§250.13(f) and arranging for the replace-
ment of lost commodities in accord-
ance with §250.13(g).

(g) Processing. Distributing agencies
shall administer an acceptable proc-
essing program in accordance with
§250.30. In addition, distributing agen-
cies shall inform recipient agencies an-
nually of processing options available
to them in facilitating participation in
State or National processing contracts.
Prior to entering into a processing con-
tract, distributing agencies shall test
end products. The end product testing
may be delegated to the purchasing re-
cipient agency provided that test re-
sults are reviewed by the distributing
agency. Distributing agencies shall
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monitor the acceptability of processed
end products as required in
§250.30(b)(1).

[64 FR 42477, Oct. 17, 1989, as amended at 62
FR 53731, Oct. 16, 1997; 64 FR 72902, Dec. 29,
1999]

Subpart C—Processing and
Labeling of Donated Foods

§250.30 State processing of donated
foods.

(a) General. This section sets forth
the terms and conditions under which
distributing agencies, subdistributing
agencies, or recipient agencies may
enter into contracts for the processing
of donated foods and prescribes the
minimum requirements to be included
in such contracts.

(b) Permissible contractual arrange-
ments. (1) A distributing agency, sub-
distributing agency, or recipient agen-
cy may contract for processing, pay
the processing fee, and deliver the end
products to eligible recipient agencies
through its own distribution system.
Distributing agencies shall assure that
the acceptability of processed end
products is tested with recipient agen-
cies eligible to receive them prior to
entering into a processing contract and
shall develop a system for monitoring
product acceptability. Distributing
agencies may exempt end products
from testing if they have been used
previously, have been determined by
the distributing agency to be accept-
able by recipient agencies, and have
had no changes in specifications.

(2) A distributing agency or sub-
distributing agency may contract for
processing on behalf of one or more re-
cipient agencies. All recipient agencies
eligible to receive the donated foods to
be processed may receive end products
made from those foods and produced
under such processing contracts by vir-
tue of the distributing agency—recipi-
ent agency agreement required by
§250.12(b). Under this arrangement and
subject to the approval of the distrib-
uting agency:

(i) Processors shall utilize either a
discount or a refund system as defined
in §250.3 when they sell end products
directly to recipient agencies, or

(ii) When selling end products
through a distributor, such sales shall
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be in accordance with paragraph (e) of
this section.

(3) Distributing agencies shall permit
subdistributing agencies and recipient
agencies to enter into processing con-
tracts with a processor under arrange-
ments similar to those described in
paragraph (b) (1) or (2) of this section.

(c) Requirements for processing con-
tracts. (1) Contracts with processors
shall be in a standard written form and
shall be reviewed by the appropriate
FNSRO. Processing contracts shall ter-
minate on June 30 of each year. How-
ever, processing contracts may give
contracting agencies the option of ex-
tending contracts for two 1l-year peri-
ods, provided that any changed infor-
mation must be updated before any
contract extension is granted, includ-
ing the information in paragraphs
(€)(3), (c)(4)(ii), and (c)(4)(viii)(B) of this
section. The processor must have per-
formed to the satisfaction of the con-
tracting agency during the previous
contract year, submitted all required
reports and any corrections to such re-
ports up to the time that contract ex-
tension occurs, and submitted its cer-
tified public accountant report as re-
quired under paragraph (c)(4)(xi) of this
section before the contract may be ex-
tended. Distributing agencies shall de-
velop criteria for use in evaluating and
selecting processing contracts. The se-
lection criteria shall be used in select-
ing or rejecting processors in a manner
that ensures equitable treatment of
processors. The selection criteria shall,
at a minimum, include:

(i) The nutritional contribution
which the end product will provide;

(ii) The marketability of the end
product;

(iii) The distribution method which
the processor intends to utilize;

(iv) Price and yield schedule data;

(v) Any applicable labeling require-
ments; and

(vi) The ability of the processor to
meet the terms and conditions set
forth in the regulations.

These criteria will be reviewed by the
appropriate FNSRO during the man-
agement evaluation review of the dis-
tributing agency. Distributing agencies
and subdistributing agencies which
enter into contracts on behalf of recipi-
ent agencies but which do not limit the
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types of end products which can be sold
or the number of processors which can
sell end products within the State are
not required to follow the selection cri-
teria. In addition to utilizing these se-
lection criteria, when a contracting
agency enters into a contract both for
the processing of donated food and the
purchase of the end products produced
from the donated food, the procure-
ment standards set forth in Attach-
ment O to OMB Circular A-102 must be
followed. Recipient agencies which pur-
chase end products produced under
Statewide agreements are also required
to comply with Attachment O of OMB
Circular A-102. Contracting agencies
shall not enter contracts with proc-
essors which cannot demonstrate the
ability to meet the terms and condi-
tions of the regulations and the distrib-
uting agency agreements; furnish prior
to the delivery of any donated foods for
processing, a performance bond, an ir-
revocable letter of credit or an escrow
account in an amount sufficient to pro-
tect the contract value of donated food
on hand and on order; demonstrate the
ability to distribute end products to el-
igible recipient agencies; provide a sat-
isfactory record of integrity, business
ethics and performance and provide
adequate storage.

(2) Standard form contracts shall be
prepared or reviewed by the appro-
priate State legal staff to assure con-
formity with the requirements of these
regulations and of applicable Federal,
State and local laws.

(3) The contract shall be signed for
the processor by the owner, a partner,
or a corporate officer duly authorized
to sign the contract, as follows:

(i) In a sole proprietorship, the owner
shall sign the contract;

(ii) In a partnership, a partner shall
sign the contract;

(iii) In a corporation, a duly author-
ized corporate officer shall sign the
contract.

(4) At a minimum, each processing
contract shall include:

(i) The names and telephone numbers
of the contracting agency and proc-
essor;

(ii) A description of each end product,
the quantity of each donated food and
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the identification of any other ingre-
dient which is needed to yield a spe-
cific number of units of each end prod-
uct (except that the contracting agen-
cy may permit the processor to specify
the total quantity of any flavorings or
seasonings which may be used without
identifying the ingredients which are,
or may be, components of flavorings or
seasonings), the total weight of all in-
gredients in the batch formula, the
yield factor for each donated food, and
any pricing information provided by
the processor in addition to that re-
quired in paragraph (c)(4)(iii) of this
section as requested by the contracting
agency and a thorough explanation of
what this additional pricing informa-
tion represents. The yield factor is the
percentage of the donated food which
must be returned in the end product to
be distributed to eligible recipient
agencies. For substitutable donated
foods, at least 100 percent of the do-
nated food provided to the processor
must be physically contained in the
end products with no allowable toler-
ance;

(iii) The contract value of each do-
nated food to be processed and, where
processing is to be performed only on a
fee-for-service basis as defined in
§250.3, the fee-for-service;

(iv) A provision for:

(A) Termination of the contract upon
thirty days written notice by the con-
tracting agency or the processor and

(B) Immediate termination of the
contract when there has been non-
compliance with its terms and condi-
tions by the contracting agency or the
processor;

(v) In the event of contract termi-
nation, a provision for disposition of
donated foods and end products in the
processor’s inventories or payment of
funds in accordance with paragraph (j)
of this section;

(vi) A provision for inspection and
certification during processing, where
applicable, by the appropriate accept-
ance service in accordance with para-
graphs (g) and (h) of this section;

(vii) A provision that end products
containing donated foods that are not
substitutable under paragraph (f) of
this section shall be delivered only to
eligible recipient agencies and that end
products containing both substitutable
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and non-substitutable donated foods
may be delivered and sold in accord-
ance with the requirements of para-
graph (d) and (e) of this section;

(viii) Provisions that the processor
shall:

(A) Fully account for all donated
foods delivered into its possession by
production and delivery to the con-
tracting agency or eligible recipient
agencies of an appropriate number of
units of end products meeting the con-
tract specifications, and where end
products are sold through a dis-
tributor, that the processor remains
full accountable for the donated foods
until refunds or any other credits equal
to their contracted value have been
made to eligible recipient agencies in
accordance with paragraph (k) of this
section or to distributing agencies in
accordance with paragraph (n)2) of
this section;

(B) Furnish to the contracting agen-
cy prior to the delivery of any donated
foods for processing documentation
that a performance supply and surety
bond from a surety company listed in
the most recent U.S. Department of
Treasury Circular 570, an irrevocable
letter of credit or an escrow account
has been obtained in an amount that is
sufficient to protect the contract value
of all donated foods. Since the distrib-
uting agency is held liable by FNS for
any donated foods provided to a proc-
essor the distributing agency shall de-
termine the dollar value of the per-
formance supply and surety bond, ir-
revocable letter of credit or the escrow
account taking into consideration the

(I) Value of donated foods on hand;

(2) Value of donated foods on order
and

(3) Anticipated usage rate during the
contract period;

(C) Use or dispose of the containers
in which donated foods are received
from the Department in accordance
with the instructions of the con-
tracting agency;

(D) Apply as credit against the proc-
essing fee or return to the contracting
agency and identify:

(I) Any funds received from the sale
of containers, and

(2) The market value or the price re-
ceived from the sale of any by-products
of donated foods or commercial foods
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which have been substituted for do-
nated foods;

(E) Substitute donated foods with
commercially purchased foods only in
accordance with paragraph (f) of this
section;

(F) Meet the requirements of para-
graph (i) of this section for labeling end
products;

(G) Maintain accurate and complete
records pertaining to the receipt, dis-
posal, and inventory of donated foods
in accordance with §250.16;

(H) Submit processing performance
reports in accordance with paragraph
(m) of this section; and

(I) Submit annual reconciliation re-
ports and make payments to distrib-
uting agencies for any inventory re-
maining at the termination of the con-
tract in accordance with paragraph
(n)(3) of this section.

(ix) A provision that approval of the
contract by distributing agency shall
not obligate that agency or the Depart-
ment to deliver donated foods for proc-
essing;

(x) A description of the processor’s
quality control system and assurance
that an effective quality control sys-
tem will be maintained for the dura-
tion of the contract;

(xi) In instances when the processor
is a multi-State processor as defined in
§250.3, a provision that the processor
agrees to obtain an independent audit
by a certified public accountant in ac-
cordance with §250.18(b);

(xii) A requirement that inventory
drawdowns shall be limited to the ac-
tual amount of donated foods con-
tained in the end product. Additional
commodity required to account for pro-
duction loss shall be obtained from
non-donated foods;

(xiii) A provision that the fee-for-
service or value pass-through system
to be used for the sale of end products
to recipient agencies shall be described
and be consistent with paragraphs (d)
and (e) of this section.

(xiv) In instances when the distrib-
uting agency has delegated the respon-
sibility for sales verification for end
products provided by a distributor to
recipient agencies at a discount, assur-
ance that the processor will submit
sales verification data to the distrib-
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uting agency in accordance with
§250.30(m)(1); and

(xv) A provision that the contracting
agency shall give the processor a list of
all recipient agencies eligible to pur-
chase end products under the contract
and provide updates for any changes
which occur during the contract pe-
riod.

(xvi) A provision that the processor
shall not assign the processing con-
tract or delegate any aspect of proc-
essing under a subcontract or other ar-
rangement without the written consent
of the contracting agency and the dis-
tributing agency.

(xvii) A provision that the processor
shall provide pricing information sum-
maries and updated pricing informa-
tion summaries as required in para-
graphs (d)(3) and (e)(2) of this section.

(xviii) A provision that the processor
shall maintain documentation which
demonstrates that the level of the
processor’s commercial production has
not been reduced, as required in para-
graph (f)(1)(iii) of this section.

(d) End products sold by processors. (1)
When recipient agencies pay the proc-
essor for end products, such sales shall
be under:

(i) A refund system as defined in
§250.3 and in accordance with para-
graph (k) of this section; or

(ii) A discount system which provides
the price of each unit of end product
purchased by eligible recipient agen-
cies to be discounted by the stated con-
tract value of the donated foods con-
tained therein; or

(iii) An alternative value pass-
through system under which the value
of the donated food contained in each
unit of end product shall be passed to
the recipient agency and which has
been approved by FNS at the request of
the distributing agency. Any alter-
native value pass-through system ap-
proved under this paragraph must com-
ply with the sales verification require-
ments specified in §250.19(b) of this
part, or an alternative verification sys-
tem approved by FNS. The Department
retains the authority to inspect and re-
view all pertinent records including
records pertaining to the verification
of a statistically valid sample of sales.
FNS may consider the paperwork and
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resource burden associated with alter-
native value pass-through systems
when considering approval and reserves
the right to deny the approval of sys-
tems which are labor-intensive and
provide no greater accountability than
those systems permitted under para-
graphs (d) and (e) of this section.

(2) When a processor delivers end
products produced under a fee-for-serv-
ice contract, the processor shall sepa-
rately identify on the bill for the re-
cipient agency the agreed-upon fee-for-
service and any delivery costs.

(3) Processors shall provide pricing
information summaries to contracting
agencies and contracting agencies shall
provide this information to recipient
agencies as soon as possible after con-
tract approval. If this pricing informa-
tion changes during the contract pe-
riod, processors shall provide updated
pricing information to the contracting
agency 30 days prior to the effective
date of the change, which, in turn,
shall provide this updated information
to eligible recipient agencies.

(e) End products sold by distributors.

(1) When a processor transfers end
products to a distributor for delivery
and sale to recipient agencies, such
sales shall be under:

(i) A refund system as defined in
§250.3 and in accordance with para-
graph (k) of this section; or

(ii) A hybrid system which provides a
refund for the contract value of the do-
nated food shall be provided to the dis-
tributor in accordance with paragraph
(k) of this section and the price of each
unit of end product purchased by eligi-
ble recipient agencies through a dis-
tributor shall be discounted by the con-
tract value of the donated foods con-
tained therein; or

(iii) An alternative value pass-
through system under which the con-
tract value of the donated food con-
tained in each unit of end product shall
be passed on to the recipient agency
and which has been approved by FNS in
accordance with paragraph (d)(1)(iii) of
this section; or

(iv) When a processor arranges for de-
livery of processed end products pro-
duced under fee-for-service contracts
by distributors, the products shall be
delivered and invoiced using one of the
following procedures:
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(A) The recipient agency is billed by
the processor for the fee-for-service
and the distributor bills the recipient
agency for the storage and delivery of
the end products; or

(B) The processor arranges for the de-
livery of end products through a dis-
tributor on behalf of the recipient
agency. In this system, the processor’s
invoice must include both the fee-for-
service and the distributor’s charges as
separate, clearly identifiable charges.

(2) Processors shall provide pricing
information summaries to contracting
agencies and contracting agencies shall
provide this information to recipient
agencies as soon as possible after con-
tract approval. If this pricing informa-
tion changes during the contract pe-
riod, the processor shall provide up-
dated pricing information to the con-
tracting agency, which, in turn, shall
provide this information to the eligible
recipient agencies.

(f) Substitution of donated foods with
commercial foods. (1) The processing
contract may provide for substitution
of donated foods as defined in §250.3. If
the provision allowing substitution is
included, the contract shall stipulate
that:

(i) Only butter, cheese, corn grits,
cornmeal, flour, macaroni, nonfat dry
milk, peanut butter, peanut granules,
roasted peanuts, rice, rolled oats,
rolled wheat, shortening, vegetable oil,
and spaghetti may be substitutable as
defined in §250.3 and such other food as
FNS specifically approves as substitut-
able under paragraph (f)(4) of this sec-
tion (substitution of meat and poultry
items shall not be permitted),

(ii) All components of commercial
foods substituted for those donated
must be of U.S. origin and be identical
or superior in every particular of the
donated-food specification as evidenced
by certification performed by, or ac-
ceptable to, the applicable Federal ac-
ceptance service, and

(iii) Processors shall maintain docu-
mentation that they have not reduced
their level of commercial production
because of participation in the State
processing program.

(2) Documentation must be main-
tained by both parties in accordance
with §250.16. Where commercial food is
authorized to be substituted for any
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donated food specifically listed in para-
graph (f)(1)(i) of this section, the proc-
essor shall maintain records to sub-
stantiate that it continues to acquire
on the commercial market sufficient
purchases of substitutable food for
commercial production and any
amounts necessary to meet the 100 per-
cent yield requirement. When there is
substitution, the donated foods shall be
used by the processor and shall not
otherwise be sold or disposed of in bulk
form. The applicable Federal accept-
ance service shall, upon request by the
Department, the contracting agency or
the distributing agency determine if
the quality analysis meets the require-
ments set forth by the Agricultural
Stabilization and Conservation Service
(ASCS) in the original inspection of do-
nated foods and, in the case of con-
centrated skim milk replacing donated
nonfat dry milk, determine if the con-
centrated skim milk contains the
amount of milk solids as specified in
the contract. When donated foods are
nonsubstitutable, the applicable Fed-
eral acceptance service shall ensure
against unauthorized substitutions,
and verify that quantities of donated
foods used are as specified in the con-
tract.

(3) When concentrated skim milk is
used to replace donated nonfat dry
milk, the contract shall also specify (in
addition to the requirements in para-
graph (c) of this section):

(i) The percent of milk solids that, at
a minimum, must be contained in the
concentrated skim milk;

(ii) The weight ratio of concentrated
skim milk to donated nonfat dry milk;

(A) The weight ratio is the weight of
concentrated skim milk which equals
one pound of donated nonfat dry milk,
based on milk solids;

(B) In calculating this weight, nonfat
dry milk shall be considered as con-
taining 96.5 percent milk solids;

(C) If more than one concentration of
concentrated skim milk is to be used, a
separate weight ratio must be specified
for each concentration;

(iii) The processor’s method of
verifying that the milk solids content
of the concentrated skim milk is as
stated in the contract;

(iv) A requirement that inventory
drawdowns of donated nonfat dry milk
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shall be limited to an amount equal to
the amount of concentrated skim milk,
based on the weight ratio, used to
produce the end product;

(v) A requirement that the contract
value of donated food for a given
amount of concentrated skim milk
used to produce an end product is the
value of the equivalent amount of non-
fat dry milk, based on the weight ratio
of the two foods;

(vi) A requirement that the con-
centrated skim milk shall be produced
in a USDA approved plant or in a plant
approved by the appropriate regulatory
authority for the processing of Grade A
milk products; and

(vii) A requirement that documenta-
tion sufficient to substantiate compli-
ance with the contract provisions shall
be maintained in accordance with
§250.16(a)(4).

(4) Processor may request approval to
substitute commercial foods for do-
nated foods not specifically listed in
paragraph (f)(1)(i) of this section by
submitting such request to FNS in
writing and satisfying all requirements
of paragraphs (f)(1)(ii) and (iii) of this
section. FNS will notify the processor
in writing of authorization to sub-
stitute commercial foods for donated
foods not listed in paragraph (f)(1)(i) of
this section and such authorization
shall apply for the duration of all cur-
rent contracts entered into by the
processor pursuant to this section.

(b) Title to the substituted food shall
transfer to the contracting agency
upon the initiation of the processing of
the end product containing the sub-
stituted food. Title to the equivalent
amount of donated food shall transfer
to the processor at the same time (ex-
cept when the substitution is necessary
to meet the 100 percent yield require-
ment or to otherwise replace missing
or out-of-condition donated food). Once
title has transferred, the processor
shall use the substituted food in ac-
cordance with the terms and conditions
of this part.

(g) Meat and poultry inspection pro-
grams. When donated meat or poultry
products are processed or when any
commercial meat or poultry products
are incorporated into an end product
containing one or more donated foods,
all of the processing shall be performed
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in plants under continuous Federal
meat or poultry inspection, or contin-
uous State meat or poultry inspection
in States certified to have programs at
least equal to the Federal inspection
programs. In addition to FSIS inspec-
tion, all donated meat and poultry
processing shall be performed under
AMS acceptance service grading. The
cost of this service shall be borne by
the processor. In the event the proc-
essor can demonstrate that grading is
impractical, exemptions in the use of
acceptance services shall be approved
by the distributing agency prior to
processing each order. Exemptions in
the use of acceptance service graders
will be authorized on the basis of each
order to be processed provided the
processor can demonstrate:

(1) That even with ample notification
time, the processor cannot secure the
services of a grader,

(2) That the cost for a grader would
be unduly excessive relative to the
value of foods being processed and that
production runs cannot be combined or
scheduled to enable prorating of the
costs of services among the purchasers
of end products, or

(3) The documented urgency of the
recipient agency’s need for the end
product precludes the use of acceptance
services.

Prior to approving a processor’s re-
quest to waive the acceptance service
requirement the distributing agency
shall ensure, based on the processor’s
past performance, that the quality of
the end product produced will in no
way be adversely affected as a result of
waiving the requirement.

(h) Certification by acceptance service.
(1) All processing activities of donated
foods shall be subject to review and
audit by the Department, including the
applicable Federal acceptance service.
The contracting agency may also re-
quire acceptance and certification by
such acceptance service in addition to
the requirements set forth in para-
graph (g) of this section.

(2) In the case of substitutable do-
nated foods, in deciding whether to re-
quire acceptance and certification, the
contracting agency should consider the
dollar value of the donated foods deliv-
ered to the processor.
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(3) When contracting agencies require
certification in accordance with para-
graph (h) (1) or (2) of this section, the
degree of acceptance and certification
necessary under the processing con-
tract shall be determined by the appro-
priate Federal acceptance service after
consultation with the distributing
agency concerning the type and volume
of the donated foods and anticipated
value of end products to be processed.
The cost of this service shall also be
borne by the processor.

(1) Labeling end products. (1) Except
when end products contain donated
foods that are substituted under para-
graph (f) of this section, the exterior
shipping containers of end products
and, where practicable, the individual
wrappings or containers of end prod-
ucts, shall be clearly labeled ‘‘Contains
Commodities Donated by the United
States Department of Agriculture. This
Product Shall Be Sold Only to Eligible
Recipient Agencies.”

(2) Labels on all end products shall
meet applicable Federal labeling re-
quirements.

(3) When a processor makes any
claim with regard to an end product’s
contribution toward meal requirements
of any child nutrition program, the
processor shall follow procedures es-
tablished by FNS, the Food Safety and
Inspection Service of the Department,
the National Marine Fisheries Service
of the U.S. Department of Commerce or
other applicable Federal agencies for
approval of such labels.

(j) Termination of processing contracts.
(1) When contracts are terminated or
completed and the processor has com-
modities remaining in inventory, the
processor shall be directed, at the op-
tion of the distributing agency and the
FNSRO, to do the following:

(i) With respect to nonsubstitutable
commodities, the processor shall:

(A) Return the commodities to the
contracting agency;

(B) Pay the contracting agency for
the commodities based on the Depart-
ment’s replacement costs, determined
by using the most recent data provided
by the Department; or

(C) Pay the contracting agency for
the commodities based on the contract
value stated in the processor’s con-
tract;
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(D) Pay the contracting agency the
CCC unrestricted sales price;

(ii) With respect to substitutable
commodities, the processor shall:

(A) With the concurrence of any af-
fected contracting agencies, transfer
the donated foods to the accounts of
other contracting agencies with which
the processor has contracts;

(B) Return the foods donated to the
contracting agency;

(C) Replace the commodities with the
same foods of equal or better quality as
certified in accordance with paragraph
(£)(2) of this section and deliver such
foods to the contracting agency;

(D) Pay the contracting agency for
the commodities based on the Depart-
ment’s replacement costs, determined
by using the most recent data provided
by the Department; or

(E) Pay the contracting agency for
the commodities based on the contract
value stated in the processor’s con-
tract.

(F) Pay the contracting agency the
CCC unrestricted sales price.

(2) When a processor’s contract is ter-
minated at the processor’s request or
due to noncompliance or negligence on
the part of the processor and commod-
ities remaining in the processor’s in-
ventory are transported pursuant to
paragraph (H()(D(A), (HD)(EDHB) or
(GH)Hi)(C) of this section, the proc-
essor shall pay the transportation
costs.

(3) Funds received by distributing
agencies upon termination of contracts
shall be used in accordance with FNS
Instruction 410-1, Non-Audit Claims,
Food Distribution Program.

(K) Refund payments. (1) When end
products are sold to recipient agencies
in accordance with the refund provi-
sions of paragraph (d) or (e) of this sec-
tion, each recipient agency shall sub-
mit refund applications to the proc-
essor within 30 days from the close of
the month in which the sales were
made, except that recipient agencies
may submit refund applications to a
single processor on a Federal fiscal
quarterly basis if the total anticipated
refund due for all purchases of product
from that processor during the quarter
is 25 dollars or less.

(2) In instances when refunds are to
be provided to distributors which have
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sold end products to recipient agencies
at a discount, distributors shall submit
refund applications to processors with-
in 30 days from the close of the month
in which the sales were made of the
date of sale to recipient agencies in
order to receive benefits.

(3) Not later than 30 days after re-
ceipt of the application by the proc-
essor, the processor shall make a pay-
ment to the recipient agency or dis-
tributor equal to the stated contract
value of the donated foods contained in
the purchased end products covered by
the refund application, except that
processors may group together refund
applications for a single recipient
agency on a Federal fiscal quarterly
basis if the total anticipated refund
due that recipient agency during the
quarter is 25 dollars or less. Copies of
requests for refunds and payments to
recipient agencies and/or distributors
shall be forwarded to the appropriate
distributing agency by the processor.

(1) Contract approvals. Distributing
agencies shall review and approve proc-
essing contracts entered into or re-
newed by subdistributing and recipient
agencies prior to the delivery of com-
modities for processing under such con-
tracts. The distributing agency which
enters into or approves a processing
contract shall provide a copy of the
contract and of these regulations to
the processors, forward a copy of the
contract to the appropriate FNSRO,
and retain a copy for its files.

(m) Performance reports. (1) Processors
shall be required to submit to distrib-
uting agencies monthly reports of per-
formance under each processing con-
tract with year-to-date totals. Proc-
essors contracting with agencies other
than a distributing agency shall sub-
mit such reports to the distributing
agency having authority over that par-
ticular contracting agency. Perform-
ance reports shall be postmarked no
later than the final day of the month
following the reporting period; how-
ever, the final performance report for
the contract period shall be post-
marked no later than 60 postmarked
days from the close of the contract
year. The report shall include:

(i) A list of all recipient agencies pur-
chasing end products under the con-
tract;
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(ii) Donated-food inventory at the be-
ginning of the reporting period;

(iii) Amount of donated foods re-
ceived during the reporting period;

(iv) Amount of donated foods trans-
ferred to and/or from existing inven-
tory;

(v) Number of units approved end
products delivered to each eligible re-
cipient agency during the reporting pe-
riod and the number of pounds of each
donated food represented by these de-
livered end products;

(vi) Donated food inventory at the
end of the reporting period;

(vii) [Reserved].

(viii) In instances in which sales
verification has been delegated to the
processor pursuant to §250.19(b)(2),
sales verification findings shall be re-
ported as an attachment to the Decem-
ber and June performance reports in
whatever format the State distributing
agency deems necessary.

(ix) A certification statement that
sufficient donated foods are in inven-
tory or on order to account for the
quantities needed for production of end
products for State processing contracts
and that the processor has on hand or
on order adequate quantities of foods
purchased commercially to meet the
processor’s production requirements
for commercial sales.

(2) In addition to reporting the infor-
mation identified in paragraph (m)(1)
of this section, processors which sub-
stitute concentrated skim milk for do-
nated nonfat dry milk shall also report
the following information for the re-
porting period:

(i) The number of pounds of nonfat
dry milk used in commercial products
sold to outlets which are not recipient
agencies; and

(ii) The number of pounds of con-
centrated skim milk, and the percent
of milk solids contained therein, used
in end products sold to recipient agen-
cies.

(3) Distributing agencies shall review
and analyze reports submitted by proc-
essors to ensure that performance
under each contract is in accordance
with the provisions set forth in this
section.

(n) Inventory controls. (1) Distributing
agencies shall monitor processor inven-
tories to ensure that the quantity of
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donated foods for which a processor is
accountable is the lowest cost-efficient
level but in no event more than a six-
month supply based on the processor’s
average monthly usage, unless a higher
level has been specifically approved by
the distributing agency on the basis of
a written justification submitted by
the processor. Under no circumstances
should the amount of donated foods or-
dered by the contracting agency for
processing purposes be in excess of an-
ticipated usage or beyond the proc-
essor’s ability to accept and store the
donated foods at any one time. Distrib-
uting agencies shall make no further
distribution to processors whose inven-
tories exceed these limits until such in-
ventories have been reduced.

(2) For processors substituting con-
centrated skim milk for donated non-
fat dry milk, distributing agencies
shall review the processors’ monthly
performance reports to ensure that:

(i) Donated nonfat dry milk inven-
tory is being drawn down based on the
amount of milk solids contained in the
concentrated skim milk which was
used in end products sold to eligible re-
cipient agencies;

(ii) An amount of milk solids equiva-
lent to the amount in the donated non-
fat dry milk is contained in end prod-
ucts sold to eligible recipient agencies;
and

(iii) Donated nonfat dry milk is not
being sold in bulk form.

(3) The last monthly performance re-
port for the contract period, as re-
quired in paragraph (m)(1) of this sec-
tion, shall serve as the annual rec-
onciliation report. As a part of the an-
nual reconciliation, a processor which
has entered into a contract with the
contracting agency for the next year
shall pay the distributing agency, at
the contract value, for any donated
food inventory held which is in excess
of the inventory level which has been
approved by the State distributing
agency. A processor whose contract has
been completed or terminated shall re-
turn or pay for commodities as re-
quired by subsection (j).

(4) Distributing agencies shall certify
the accuracy of the annual reconcili-
ation report and forward it to the FNS
Regional Office. Such report shall be
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postmarked no later than 90 days fol-
lowing the close of the contract year.
All monies shall be used in accordance
with FNS Instruction 410-1, Non-Audit
Claims, Food Distribution Program.

(5) Distributing agencies shall not
submit food requisitions for processors
reporting no sales activity during the
prior year’s contract period unless doc-
umentation is submitted by the proc-
essor which outlines specific plans for
product promotion or sales expansion.

(0) Processing inventory reports. (1)
Distributing agencies shall forward to
the FNS Regional Office the inventory
summary portion of the monthly per-
formance report submitted by the proc-
essors in accordance with paragraph
(m)(1) of this section for the last month
of each Federal fiscal quarter. Such re-
ports shall be postmarked no Ilater
than 60 days following the close of each
Federal fiscal quarter, except that such
reports shall be postmarked no later
than 90 days following the close of the
contract year.

(2) In addition to the reporting re-
quirements in paragraph (o0)(1) of this
section, for each processor which sub-
stitutes concentrated skim milk for
donated nonfat dry milk the distrib-
uting agency shall also report the fol-
lowing information for the reporting
period:

(i) The number of pounds of nonfat
dry milk used in commercial products
sold to nonprogram outlets; and

(ii) The number of pounds of con-
centrated skim milk and the percent of
milk solids contained therein used in
end products sold to recipient agencies.

(p) Cooperation with administering
agencies for child nutrition programs. If
the distributing agency which enters
into or approves contracts for end
products to be used in a child nutrition
program does not also administer such
program, it shall collaborate with the
administering agency by;

(1) Giving that agency an oppor-
tunity to review all such contracts to
determine whether end products to be
provided contribute to required nutri-
tional standards for reimbursement
under the applicable regulations for
such program (7 CFR parts 210, 225, and
226) or are otherwise suitable for use in
such program;
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(2) Consulting with the agency with
regard to the labeling requirements for
the end products; and

(3) Otherwise requesting technical as-
sistance as needed from that agency.

(@) FNSRO review of contracts and in-
ventory reports. The FNSRO shall:

(1) Review all processing contracts
and provide guidance, including writ-
ten recommendations for termination,
where necessary, to distributing agen-
cies concerning any contracts which do
not meet the requirements of this sec-
tion;

(2) Allow distributing agencies 30
days to respond to any recommenda-
tion concerning contracts not meeting
the requirements of this section;

(3) Review and analyze the processing
inventory reports required by para-
graph (o) of this section to ensure that
no additional donated foods shall be
distributed to processors with excess
inventories until such inventories have
been reduced;

(4) Assist distributing agencies in re-
ducing such inventories; and

(5) Review annual reconciliation re-
ports required by paragraph (n) of this
section and ensure that payments for
commodities have been made.

(r) Availability of copies of processing
contracts. Contracts entered into in ac-
cordance with this Section are public
records and FNS will provide copies of
such contracts to any person upon re-
quest. The FNSRO will retain copies of
processing contracts submitted by dis-
tributing agencies for a period of three
years from the close of the Federal fis-
cal year to which they pertain.

(s) Processing activity guidance. Dis-
tributing agencies shall develop and
provide a processing manual or similar
procedural material for guidance to
contracting agencies, recipient agen-
cies, and processors. Distributing agen-
cies must revise these materials as nec-
essary to reflect policy and regulatory
changes. This guidance material shall
be provided to contracting agencies, re-
cipient agencies and processors at the
time of the approval of the initial
agreement by the distributing agency,
when there have been regulatory or
policy changes which necessitate
changes in the guidance materials, and
upon request. The manual shall in-
clude, at a minimum, statements of the
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distributing agency’s policies and pro-
cedures on (1) contract approval, (2)
monitoring and review of processing
activities, (3) recordkeeping and re-
porting requirements, (4) inventory
controls, and (5) refund applications.

(t) Waiver authority. The Food and
Nutrition Service may waive any of the
requirements contained in this part for
the purpose of conducting demonstra-
tion projects to test program changes
designed to improve the State proc-
essing of donated foods.

(Approved by the Office of Management and
Budget under control number 0584-0007)

[63 FR 20226, June 3, 1988, as amended at 53
FR 20598, June 6, 1988; 53 FR 27476, July 21,
1988; 53 FR 46080, Nov. 16, 1988; 54 FR 7525,
Feb. 22, 1989; 54 FR 25564, June 16, 1989; 58 FR
39122, July 22, 1993; 59 FR 62984, Dec. 7, 1994;
61 FR 5272, Feb. 12, 1996]

Subpart D—Eligible Recipient
Agencies and Programs

§250.40 Nonprofit summer camps for
children.

(a) Distribution. (1) The distributing
agency shall distribute donated food
only to those summer camps which
have entered into a written agreement
for participation in the program with
the distributing agency in accordance
with §250.12(b). Prior to entering into a
written agreement, the summer camp
shall provide verification of its tax ex-
empt status under the Internal Rev-
enue Code. In addition to the terms and
conditions set forth in §250.12(b), the
written agreement shall, at a min-
imum, include:

(i) The name and location of the sum-
mer camp(s);

(ii) Number of camps or sites;

(iii) Number of sessions to be offered
during camping season;

(iv) Number of adults and children
participating in the activities of the
summer camp at each session;

(v) Total number of days meals will
be served;

(vi) Total number of meals to be
served daily;

(vii) Assurance that tax exempt sta-
tus will be maintained;

(viii) Indication of whether the sum-
mer camp(s) will employ the services of
a food service management company;
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(ix) Assurance that a brochure or
public announcement of open admis-
sion policy will be provided and that
the summer camp agrees to maintain
racial/ethnic data;

(x) Assurance that a physical inven-
tory will be conducted and reconciled
at the end of the camping session; and

(xi) Assurance that any excess inven-
tory will, at the distributing agency’s
option, be returned to the distributing
agency for redonation or transferred in
accordance with §250.13(a)(1).

(2) Distributing agencies shall dis-
tribute donated foods only after deter-
mining that the number of adults par-
ticipating in camp activities, as com-
pared with the number of children 18
years of age and under, is not unrea-
sonable in light of the nature of the
camp and the characteristics of the
children in attendance. Persons 19
years of age and over, including pro-
gram directors, counselors and others

who engage in recreational, edu-
cational, and direct administrative
functions, are to be considered as

adults participating in the activities of
a summer camp. Employees whose
presence on camp premises is solely for
the purpose of performing duties such
as cooking, gardening, property main-
tenance or similar support functions
are not considered as adults partici-
pating in summer camp activities. In
addition, persons such as nurses, thera-
pists, and attendants who perform pro-
fessional, supervisory, or custodial
services are not considered as adults
participating in the activities of a
summer camp if they perform services
essential to the participation of men-
tally, emotionally, or physically handi-
capped children.

(3) Distributing agencies shall au-
thorize the transfer or redonation of all
donated foods remaining in summer
camps at the end of the camping season
in accordance with §250.13 (a) or (g) re-
spectively.

(4) Nonprofit summer camps for chil-
dren may employ food service manage-
ment companies to conduct food serv-
ice operations in accordance with
§250.12(d).

(b) Quantities and value of donated
foods. Distribution of donated food to
eligible summer camps shall be made
on the basis of the average number of
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meals to be served daily to children as
evidence by the most recent written
caseload factor information contained
in the agreement.

(c) Types of donated foods authorized
for donation. Nonprofit summer camps
for children are eligible to receive do-
nated foods under section 416, section
32, section 709 and section 4(a).

[63 FR 20426, June 3, 1988, as amended at 62
FR 53729, Oct. 16, 1997]

§250.41 Charitable institutions.

(a) Distribution. (1) The distributing
agency shall distribute donated food
only to those charitable institutions
which have entered into a written
agreement for participation in the pro-
gram with the distributing agency in
accordance with §250.12(b). Prior to en-
tering into a written agreement, the
charitable institution shall provide
verification of the institution’s tax ex-
empt status under the Internal Rev-
enue Code. In addition to the terms and
conditions set forth in §250.12(b), writ-
ten agreements shall, at a minimum,
include:

(i) The name and location of the
charitable institution;

(ii) Total number of days meals will
be served;

(iii) Average daily number of partici-
pants;

(iv) Total number of meals by type to
be served daily to needy persons;

(v) Data that show the number of
needy persons receiving benefits under
another means-tested program or fi-
nancial data that show the total an-
nual amount of funds received by the
institution that are derived, respec-
tively, from (A) subsidized income and
(B) nonsubsidized income. For the pur-
pose of this section ‘‘subsidized in-
come’ shall mean income from public
tax funds which are provided on behalf
of participants that have been deter-
mined to be in need of financial assist-
ance through a means-tested program
such as Medicaid or income received
through private federally tax exempt
contributions which are provided for
the care of participants which the in-
stitution had determined to be in need
of financial assistance. ‘‘Nonsubsidized
income” shall mean all other income,
including payments made on behalf of
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participants by persons legally respon-
sible for their support;

(vi) Indication of whether the chari-
table institution will employ the serv-
ices of a food service management com-
pany to conduct its food service oper-
ations;

(vii) Assurance that proper inventory
controls will be maintained; and

(viii) Assurance that all reports will
be submitted as required by the distrib-
uting agency.

(2) Adult correctional institutions
are eligible to receive donated foods as
charitable institutions, to the extent
that needy persons are served, if they
conduct rehabilitation programs that
are:

(i) Available to either a majority of
the total inmate population (including
inmates awaiting trial or sentencing)
or to a majority of sentenced inmates;
and

(ii) Of sufficient scope to permit par-

ticipation for a minimum of 10 hours
per week per inmate by either a major-
ity of the total inmate population or a
majority of sentenced inmates.
Prior to entering into an agreement for
donation of foods to an adult correc-
tional institution, the distributing
agency shall require the institution’s
director or other responsible official to
provide a written statement certifying
that the institution conducts such re-
habilitation programs. The statement
shall be reviewed annually and main-
tained as part of the agreement.

(3) Charitable institutions may em-
ploy food service management compa-
nies to conduct food service operations
in accordance with §250.12(d).

(b) Quantities of donated foods. Dis-
tribution of donated foods to eligible
charitable institutions shall be made
on the basis of the average number of
meals served daily to needy persons. To
determine the number of needy persons
being served, the distributing agency
shall determine the proportion of sub-
sidized income by dividing the sub-
sidized income by the total subsidized
and nonsubsidized income (as defined
in paragraph (a)(1) of this section) and
multiplying that number by the aver-
age daily number of participants as re-
quired in §250.41(a)(1)(v), or by simply
counting the number of participants
that receive benefits under another a
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means-tested program. The distrib-
uting agency shall use the income and
average daily participation figures re-
flected in the agreement in deter-
mining the number of needy persons
being served by the institution in ac-
cordance with the above formula. In-
come and participation figures shall be
based on the institution’s records for
the previous year. The distributing
agency shall obtain updated pertinent
information by September 30 of each
fiscal year.

(c) Types of donated foods authoriced
for donation. Charitable institutions
are eligible to receive donated foods
under section 416, section 32, section
4(a), and section 709.

(Approved by the Office of Management and
Budget under control number 0584-0305)

[63 FR 20426, June 3, 1988, as amended at 59
FR 16972, Apr. 11, 1994; 62 FR 53729, Oct. 16,
1997]

§250.42 Nutrition programs for the el-
derly.

(a) Distribution. Distributing agencies
shall distribute donated foods only to
nutrition programs for the elderly
which have entered into an agreement
for donation of commodities in accord-
ance with §250.12(b). Food service man-
agement companies may be employed
to conduct food service operations in
accordance with §250.12(d).

(b) Quantities and value of donated
foods. (1) Quantities. Distribution of do-
nated foods to nutrition programs for
the elderly shall be based on the level
of assistance per meal as required by
the Older Americans Act of 1965, as
amended, and on the number of eligible
meals served within the State as evi-
denced by written caseload factor in-
formation provided by the State Agen-
cy on Aging.

(2) Value. (i) For the fiscal years 1986
through 1991, the quantity of donated
foods to be made available to each
State Agency on Aging for distribution
to nutrition programs for the elderly
shall be valued at not less than 56.76
cents for each meal which such State
Agency on Aging, in accordance with
regulations and guidelines authorized
by the Commissioner on Aging, United
States Department of Health and
Human Services, reports as having
been served or, where necessary, esti-
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mates will be served within the State
or to Indian Tribal Organizations dur-
ing the year: Provided, however, That:

(A) This quantity will be reduced to
the extent that a State Agency on
Aging elects to receive cash in lieu of
donated foods in accordance with para-
graph (c) of this section and

(B) The quantity of donated foods to
be provided to any State Agency on
Aging for any fiscal year shall not be
adjusted on the basis of meal reports or
estimates submitted after July 1 of
such fiscal year.

(ii) Notwithstanding the provisions of
paragraph (b)(2)(i) of this section, in
any fiscal year in which compliance
with paragraph (b)(2)(i) of this section
costs more than the amounts author-
ized to be appropriated under the Older
Americans Act of 1965, as amended for
that fiscal year, the Secretary shall re-
duce the cents per meal level deter-
mined pursuant to paragraph (b)(2)(i) of
this section for that fiscal year as nec-
essary to meet the authorization of ap-
propriations for that fiscal year. If
such action is necessary, the per meal
level will be reduced uniformly for
each meal served during that fiscal
year.

(c) Cash in lieu of donated foods. (1)
Any State Agency on Aging may, for
the purposes of the programs author-
ized by titles III and VI of the Older
Americans Act of 1965, as amended,
elect to receive cash payments in lieu
of all or any portion of the donated
foods that it would otherwise receive
under paragraph (b) of this section dur-
ing any fiscal year.

(2) When a State Agency on Aging
elects to receive cash payments in lieu
of donated foods, that election shall be
binding on the State Agency on Aging
for the entire fiscal year to which it
pertains, and FNS shall make cash
payments to the State Agency on
Aging equivalent in value to the do-
nated foods that would otherwise have
been provided. Cash payments shall be
made for each fiscal quarter by means
of Letters of Credit issued by FNS
through the appropriate U.S. Treasury
Regional Disbursing Office or, where
applicable, by means of U.S. Treasury
checks, based on the best data avail-
able to FNS as to the number of meals
to be served by nutrition programs for
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the elderly administered by each State
Agency on Aging during that fiscal
quarter.

(3) In instances when it is necessary
to reduce the annual level of assistance
specified in paragraph (b)(2)(i) of this
section, the level will be reduced in ac-
cordance with paragraph (b)(2)(ii) of
this section. Once it has been estab-
lished that the reduced per meal level
will be sufficient to avoid any further
adjustment, any remaining funds (up
to the level of assistance specified in
paragraph (b)(2)(i) of this section) will
be disbursed so that each State will re-
ceive an equal amount on a per meal
basis.

(4) To be eligible for reimbursement
by FNS, claims for cash payment for
meals served by nutrition programs for
the elderly shall be submitted by State
Agencies on Aging and Indian Tribal
Organizations no later than 90 days fol-
lowing the close of the Federal fiscal
quarter for which payment is claimed.

(5) The State Agency on Aging desir-
ing to receive funds under this para-
graph shall enter into a written agree-
ment with FNS pursuant to §250.12(a)
to:

(i) Promptly and equitably disburse
any cash it receives in lieu of donated
foods to nutrition programs for the el-
derly after consideration of the needs
of such programs and the availability
of other resources, including any do-
nated foods available under paragraph
(b) of this section;

(ii) Establish such procedures as may
be necessary to ensure that the cash
disbursements are used by nutrition
programs for the elderly solely for the
purpose of purchasing U.S. agricultural
commodities and other foods of U.S. or-
igin for their food service operations;

(iii) Maintain and retain for 3 years
from the close of the Federal fiscal
year to which they pertain complete
and accurate records of:

(A) All amounts received and dis-
bursed under paragraph (c) of this sec-
tion and

(B) The manner in which consider-
ation was given to the needs and re-
sources as required by paragraph
(c)(5)(i) of this section; and

(iv) Permit representatives of the De-
partment and of the General Account-
ing Office of the United States to in-
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spect, audit, and copy such records at
any reasonable time.

(6) Funds provided under paragraph
(c) of this section shall be subject to
the Department’s Uniform Federal As-
sistance Regulations (7 CFR part 3015).

(d) Types of donated foods authoriced
for donation. Nutrition programs for
the elderly are eligible to receive do-
nated foods under section 416, section
32, section 311, section 709, and section
14.

[63 FR 20426, June 3, 1988, as amended at 62
FR 53729, Oct. 16, 1997]

§250.43 Disaster food assistance.

(a) Organizational eligibility. In in-
stances in which the President has de-
clared a disaster and FNS has deter-
mined that, as a result of the disaster,
low-income households are unable to
purchase adequate amounts of nutri-
tious food, disaster organizations (in-
cluding agencies of State and Federal
government) may be eligible to receive
donated foods for congregate meal
service or household distribution to
disaster victims. Applications sub-
mitted by disaster organizations to the
distributing agency for the receipt and
distribution of donated foods in accord-
ance with paragraphs (b)(2) and (c)(2) of
this section shall be initially sub-
mitted in writing if circumstances per-
mit and, if not, confirmed in writing in
a timely manner. Both the applications
and the written approval for the use of
USDA commodities shall be main-
tained in accordance with the record-
keeping requirements of this part.

(b) Congregate meal service—(1) Ap-
proval authority and duration. Distrib-
uting agencies may review and approve
applications submitted by disaster or-
ganizations for the donation of foods
for use in preparing congregate meals
for disaster victims. Distributing agen-
cies also shall determine the length of
such donations, taking into consider-
ation the magnitude of the situation,
and may extend the duration of such
donations as developing circumstances
dictate. Following approval of a re-
quest for donated foods, the distrib-
uting agency shall make appropriate
donated foods available from any
source within the State to the disaster
organization(s) and within 24 hours of
approving the application shall report

451



§250.43

the information listed in paragraph
(b)(2) of this section to the appropriate
FNSRO.

(2) Applications. (i) Disaster organiza-
tions wishing to receive donated foods
for use in preparing meals for disaster
victims shall submit applications to
the distributing agency. Applications
shall, to the extent possible, include
the following information:

(A) Description of disaster situation;

(B) Number of people requiring
meals;

(C) Period of time for which commod-
ities are requested; and

(D) Quantity and types of food needed
for congregate meal service.

(ii) In addition, organizations shall
report to the distributing agency the
number and location of sites providing
congregate meal service as such sites
are established.

(c) Household distribution—(1) Ap-
proval authority and duration. In in-
stances in which the distributing agen-
cy has determined that the distribu-
tion of donated foods to households is
appropriate, the distributing agency
shall submit applications requesting
approval for such distributions to the
appropriate FNSRO for submission to
FNS for prior approval. FNS will deter-
mine the length of time such donations
will be made, taking into consideration
the magnitude of the situation, and
may extend the duration of such dona-
tions as developing circumstances dic-
tate.

(2) Applications. (i) Disaster organiza-
tions wishing to receive and distribute
donated foods to households shall sub-
mit applications to the distributing
agency. Applications shall, to the ex-
tent possible, include the following in-
formation:

(A) Description of disaster situation;

(B) Identification of the specific
area(s) included in the request;

(C) Number of households affected;

(D) Explanation as to why the dis-
tribution of commodities to households
is warranted;

(B) Anticipated distribution period;

(F) Method(s) of distribution avail-
able;

(G) Quantity and types of food needed
for distribution;

(H) Statement of assurance that si-
multaneous disaster food stamp bene-

7 CFR Ch. I (1-1-02 Edition)

fits and commodity assistance will not
be provided to individual households;
and

(I) Description of the system that
will be implemented to prevent dual
participation.

(ii) In addition, information on the
number and location of sites where
commodities are to be distributed shall
be provided to the distributing agency
as such sites are established.

(3) Collection of household information.
In instances in which the issuance of
disaster food stamp benefits has been
approved, any entity (i.e., Federal,
State, or local) distributing donated
foods to households shall, at a min-
imum, collect the information listed
below in a format prescribed by the dis-
tributing agency. Such information
shall be forwarded to the distributing
agency and maintained by the distrib-
uting agency in accordance with the
recordkeeping requirements contained
in this part, except that such informa-
tion may, at the discretion of the dis-
tributing agency, be maintained by the
organization distributing commodities
if such organization is an agency of the
State government.

(i) Name of household member apply-
ing for assistance;

(ii) Address;

(iii) Number of household members;
and

(iv) Statement signed by the house-
hold certifying that the household:

(A) Is in need of food assistance;

(B) Understands that misrepresenta-
tion of need, and the sale or exchange
of the donated food, are prohibited and
could result in a fine, imprisonment, or
both;

(C) Is not residing in a shelter which
provides food assistance; and

(D) Is not receiving disaster food
stamp benefits.

(d) Quantities and value of donated
foods. The distributing agency shall
make donated foods available to ap-
proved disaster organizations based on
the caseload factor information pro-
vided by the disaster organizations.

(e) Types of donated foods authorized
for donation. Disaster organizations
providing food assistance under this
Section are eligible to receive donated
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foods under section 416, section 32, sec-
tion 709, section 4(a), and sections 412
and 413 of the Stafford Act.

(f) Summary report. Within 45 days fol-
lowing termination of the disaster as-
sistance, the distributing agency shall
provide a summary report to the appro-
priate FNSRO using Form FNS-292,
Report of Coupon Issuance and Com-
modity Distribution for Disaster Re-
lief.

(g) Replacement. Distributing agen-
cies which decide to seek replacement
of foods used from State and/or local
inventories for disaster assistance shall
file their request in writing to the
FNSRO within 30 days following termi-
nation of the assistance. FNS will re-
place such foods in instances when a
request for replacement is submitted
within the required 30 days or suffi-
cient justification exists to waive the
30-day requirement.

[62 FR 8365, Feb. 25, 1997]

§250.44 Food assistance in situations
of distress.

(a) Organizational eligibility. In situa-
tions of distress in which needs for food
assistance cannot be met under other
provisions of this Part, organizations
(including agencies of State and Fed-
eral government) may be eligible to re-
ceive donated foods for congregate
meal service or household distribution
to victims of the situation of distress.
Applications submitted to the distrib-
uting agency for the receipt and dis-
tribution of donated foods in accord-
ance with paragraphs (b)(2) and (c)(2) of
this section shall be initially sub-
mitted in writing if circumstances per-
mit and, if not, confirmed in writing in
a timely manner. Both the applications
and the written approval for the use of
USDA commodities shall be main-
tained in accordance with the record-
keeping requirements of this Part.

(b) Congregate meal service. (1) Ap-
proval authority and duration. Distrib-
uting agencies may review and approve
applications for the donation of foods
for use in preparing congregate meals
for a period not to exceed 30 days for
victims of situations of distress in in-
stances in which the need for such as-
sistance meets the conditions of para-
graph (a) of the definition of situation
of distress in §250.3. Following approval
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of a request, distributing agencies shall
report the information listed in para-
graph (b)(2) of this section to the ap-
propriate FNSRO within 24 hours. In
instances when the distributing agency
extends the originally approved dis-
tribution period from less than 30 days
to the 30-day limit, it shall notify the
FNSRO of such extensions. Distrib-
uting agencies shall request approval
from FNS, via the appropriate FNSRO,
for donations to exceed 30 days. Upon
determining that there is a need for
the donation of foods for congregate
meals in instances other than those
that meet the criteria in paragraph (a)
of the definition of situation of distress
in §250.3, the distributing agency shall
forward applications to the appropriate
FNSRO for submission to FNS for prior
approval. FNS will determine the dura-
tion of such donations, taking into
consideration the magnitude of the sit-
uation. Determinations as to the
length of donations may be revised as
developing circumstances dictate.

(2) Applications. (i) Organizations
wishing to receive donated foods for
use in preparing meals shall submit ap-
plications to the distributing agency.
Applications shall, to the extent pos-
sible, include the following informa-
tion:

(A) Description of the situation of
distress;

(B) Number of people requiring meals
and congregate meal service period;
and

(C) Quantity and types of food need-
ed.

(ii) In addition, information on the
number and location of sites providing
meals shall be submitted to the distrib-
uting agency as such sites are estab-
lished.

(c) Household distribution.—(1) Ap-
proval authority and duration. In in-
stances in which the distributing agen-
cy has determined that the distribu-
tion of donated foods to households is
appropriate, the distributing agency
shall submit applications requesting
approval for such distributions to the
appropriate FNSRO for submission to
FNS for approval. FNS will determine
the duration of the donations, taking
into consideration the magnitude of
the situation. Such determinations
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may be revised as developing cir-
cumstances dictate.

(2) Applications. (i) Organizations
wishing to receive and distribute do-
nated foods to households shall submit
applications to the distributing agen-
cy. Applications shall, to the extent
possible, include the following informa-
tion:

(A) Description of the situation of
distress;

(B) Explanation as to why the dis-
tribution of commodities to households
is warranted;

(C) Identification of the
area(s) included in the request;
(D) Anticipated distribution period;

(E) Number of households expected to
participate;

(F) Quantity and types of food needed
for distribution;

(G) Statement of assurance that si-
multaneous disaster food stamp bene-
fits and commodity assistance will not
be provided to individual households;
and

(H) Description of the system that
will be implemented to prevent dual
participation.

(ii) In addition, information on the
number and location of sites shall be
provided to the distributing agency as
such sites are established.

(3) Collection of household information.
In a format prescribed by the distrib-
uting agency, any entity (i.e., Federal,
State, or local) distributing donated
foods to households in an area where
the issuance of disaster food stamp
benefits has been approved shall, at a
minimum, collect the information list-
ed below. Such information shall be
forwarded to the distributing agency
and maintained by the distributing
agency in accordance with the record-
keeping requirements contained in this
part, except that such information
may, at the discretion of the distrib-
uting agency, be maintained by the or-
ganization distributing commodities if
such organization is an agency of the
State government.

(i) Name of household member apply-
ing for assistance;

(ii) Address;

(iii) Number of household members;
and

(iv) Statement signed by the house-
hold certifying that the household:

specific
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(A) Is in need of food assistance;

(B) Understands that misrepresenta-
tion of need, and the sale or exchange
of the donated food are prohibited and
could result in a fine, imprisonment, or
both;

(C) Is not residing in a shelter which
provides food assistance; and

(D) Is not receiving disaster food
stamp benefits.

(d) Quantities and value of donated
foods. The distributing agency shall
make donated foods available to eligi-
ble organizations based on the caseload
factor information provided by the or-
ganizations.

(e) Types of donated foods authorized
for donation. Organizations providing
food assistance in situations of distress
are eligible to receive donated foods
under section 416, section 32, section
709, and section 4(a).

(f) Summary report. Within 45 days fol-
lowing termination of the assistance,
the distributing agency shall provide a
summary report to the appropriate
FNSRO using Form FNS-292, Report of
Coupon Issuance and Commodity Dis-
tribution for Disaster Relief.

(g) Replacement. Distributing agen-
cies which decide to seek replacement
of foods used from State and/or local
inventories for situations of distress
shall file their request in writing to the
FNSRO within 30 days following termi-
nation of the assistance. FNS will re-
place such foods to the extent that
foods are available.

[62 FR 8366, Feb. 25, 1997]

§250.45 Commodity Supplemental
Food Program.
(a) Distribution. The distributing

agency shall distribute donated foods
to the State agency which is des-
ignated by the State to administer the
Commodity Supplemental Food Pro-
gram for that State and which has en-
tered into a written agreement with
the Department for the administration
of that program in accordance with 7
CFR part 247, the regulations for that
program. The State agency admin-
istering the Commodity Supplemental
Food Program shall distribute donated
foods to local agencies for use by eligi-
ble recipients in accordance with the
provisions of 7 CFR part 247 and with
the provisions of this part, and may

454



Food and Nutrition Service, USDA

enter into an agreement with the dis-
tributing agency for use of the distrib-
uting agency’s facilities for distribu-
tion.

(b) Quantities of donated foods. Dis-
tribution of donated foods to the des-
ignated State agencies for the Com-
modity Supplemental Food Program
shall be made on the basis of each
State agency’s quarterly estimate of
need.

(c) Types of donated foods authorized
for donation. State agencies distrib-
uting donated foods through the Com-
modity Supplemental Food Program
are eligible to receive such foods under
section 32, section 416, section 709 and
section 4(a).

§250.46 Food Distribution Program in
the Trust Territory of the Pacific Is-
lands.

(a) Distribution. The distributing
agency shall make donated foods avail-
able for distribution to households in
the Trust Territory of the Pacific Is-
lands by those welfare agencies which
certify households in accordance with a
plan of operation approved by FNS, as
required by paragraph (d) of this sec-
tion. Distribution of donated foods to
households shall be made in accordance
with the approved plan of operation.

(b) Quantities and wvalue of donated
foods. Distribution of donated foods
shall be based on the actual number of
households in need of food assistance.

(c) Types of donated foods authorized
for donation. Agencies which make dis-
tribution to needy persons are eligible
to receive foods under section 416, sec-
tion 32, section 709 and section 4(a).

(d) Plan of operation. Prior to making
distribution to agencies or households,
the distributing agency shall submit a
plan of operation for approval by the
appropriate FNSRO. Such plans shall
incorporate the procedures and meth-
ods to be used in certifying households
in need of food assistance, in making
distribution to households, and in pro-
viding a fair hearing to households
whose claims for food assistance under
the plan are denied or are not acted
upon with reasonable promptness, or
who are aggrieved by an agency’s inter-
pretation of any provision of the plan.
No amendment to the plan of operation
of the distributing agency shall be
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made without prior approval of FNS,
and FNS may require amendment of
any plan as a condition of continuing
approval. The distributing agency shall
require welfare agencies making dis-
tribution to households to conduct dis-
tribution programs in accordance with
all provisions of the plan of operation.
At a minimum, the plan shall include
the following:

(1) The name of the public welfare
agency or agencies which will be re-
sponsible for certification of house-
holds;

(2) The manner in which donated food
will be distributed, including, but not
limited to, the identity of the agency
that will distribute donated foods, the
storage and distribution facilities to be
used and the method of financing;

(3) The specific criteria to be used in
certifying households as in need of food
assistance. The income and resource
standards establishes by the distrib-
uting agency for use by welfare agen-
cies in determining the eligibility of
applicant households, after October
1979, shall continue to be those stand-
ards used as of that date which were in-
corporated in a plan of operation ap-
proved by FNS, unless an amendment
to such standard is required or ap-
proved by FNS;

(4) The method or methods that will
be used to verify the information upon
which the certification of eligibility is
based, including the kinds of documen-
tary evidence that applicants are re-
quired to furnish to obtain certifi-
cation;

(5) Provisions for periodically review-
ing the certifications of households to
discover any change in their status
which would necessitate a change in
the determination of eligibility. The
eligibility of households shall be re-
viewed at least every three months, ex-
cept that such reviews may be made at
longer ©periods, not to exceed 12
months, provided that such longer peri-
ods are based upon a determination by
the certifying agency that the income
and resources available to such house-
holds will probably remain essentially
unchanged during such period;

(6) Provisions for identifying each
person who has been designated to re-
ceive donated foods for a household;
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(7) Assurance that the distribution of
donated foods shall not be used as a
means to further the political interest
of any individual or party, and that
there shall be no discrimination
against recipients of donated foods be-
cause of race, color, national origin,
sex, age or handicap;

(8) Assurance that:

(i) Citizenship or durational resi-
dence requirements shall not be im-
posed as a condition of eligibility and

(ii) Recipients shall not be requiref
to make any payments in money, ma-
terials or services, for or in connection
with the receipt of donated foods, and
that they shall not be solicited in con-
nection with the receipt of donated
foods for voluntary cash contributions
for any purpose;

(9) The manner in which the distrib-
uting agency plans to supervise the
program; and

(10) Definitions of any terms used
which cannot be determined by ref-
erence to Webster’s New International
Dictionary (third edition).

(e) Operating expense funds—(1) Appli-
cation for funds. To receive administra-
tive funds, the distributing agency
shall submit Form AD-623, ‘‘Applica-
tion for Federal Assistance,” to the ap-
propriate FNSRO at least three months
prior to the beginning of the Federal
fiscal year. Approval of the application
by FNS shall be a prerequisite to pay-
ment of any funds to the distributing
agency. The Department will make
payments to the distributing agency to
assist it in meeting operating expenses
incurred in administering food dis-
tribution for needy persons.

(2) Availability of funds. FNS will re-
view and evaluate the budget informa-
tion submitted by the distributing
agency in relationship to the distrib-
uting agency’s plan of operation and
any other factors which may be rel-
evant to FNS’ determination as to
whether the estimated expenditures
are reasonable and justified. FNS will
give written notification to the distrib-
uting agency of:

(i) Its approval or disapproval of any
or all of the estimated expenditures;
and

(ii) The amount of funds which will
be made available.
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(3) Payment of funds. Payments shall
be made to the distributing agency
through a Letter of Credit or an ad-
vance by Treasury Check. These pay-
ments will be issued in accordance with
Treasury Department procedures,
Treasury Circular No. 1075 and through
the appropriate Treasury Regional Dis-
bursing Office (RDO).

(4) Use of funds. The distributing
agency shall make every reasonable ef-
fort to ensure the availability of a food
distribution program for needy persons
in households and shall assign priority
in the use of any funds received under
this Section to accomplish that objec-
tive. Any remaining funds shall be used
to expand and improve distribution to
needy households. Such funds may be
used for any costs which are not dis-
allowed under Office of Management
and Budget Circular A-87 (a copy of
which may be obtained from FNS) and
which are incurred in distributing do-
nated foods to households, including
determining eligibility of recipients,
except for the purchase cost of land
and buildings. In no event shall such
funds be used to pay any portion of any
expenses if reimbursement or payment
therefore is claimed or made available
from any other Federal source.

(5) Accounting for funds. The distrib-
uting agency which receives adminis-
trative funds under this Section shall
establish and maintain an effective
system of fiscal control and accounting
procedures. The accounting procedures
maintained by the distributing agency
shall be such as to accurately reflect
the receipt, expenditure and current
balance of funds provided by FNS. The
accounting procedures shall also pro-
vide for segregation of costs specifi-
cally identifiable to the Food Distribu-
tion Program from any other costs in-
curred by the distributing agency. Any
budget revisions by the distributing
agency which require the transfer of
funds from an FNS approved cost cat-
egory to another shall be in accordance
with the budget revision procedures set
forth in 7 CFR part 3015 and shall be
approved by FNS prior to any transfer
of funds.

(6) Return, reduction and reallocation
of funds. (i) FNS may require the dis-
tributing agency to return prior to the
end of the Federal fiscal year any or all
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unobligated funds received under this
section, and may reduce the amount it
has apportioned or agreed to pay to the
distributing agency if FNS determines
that:

(A) The distributing agency is not ad-
ministering the Food Distribution Pro-
gram in accordance with its plan of op-
eration approved by FNS and the provi-
sions of this part;

(B) The amount of funds which the
distributing agency requested from
FNS is in excess of actual need, based
on reports of expenditures and current
projections of program needs; or

(C) Circumstances or conditions jus-
tify the return, reallocation or transfer
of funds to accomplish the purposes of
this part.

(ii) The distributing agency shall re-
turn to FNS within 90 days following
the close of each Federal fiscal year
any funds received under paragraph (e)
of this section which are obligated at
that time.

(7) Financial reports. The distributing
agency shall submit quarterly and an-
nual reports to FNS on Form SF-269
concerning the obligations, expendi-
ture and status of funds received under
this Section. In addition, the distrib-
uting agency receiving funds under
paragraph (e) of this section shall sub-
mit any other reports in such form as
may be required from time to time by
the Department.

(f) Records, reports and audits. The dis-
tributing agency shall:

(1) Maintain and retain for three
years from the close of the Federal fis-
cal year to which they pertain, com-
plete and accurate records of all
amounts received and disbursed under
paragraph (e) of this section,

(2) Keep such accounts and records as
may be necessary to enable FNS to de-
termine whether there has been com-
pliance with this section, and

(3) Permit representatives of the De-
partment and of a General Accounting
Office of the United States to inspect,
audit and copy such records and ac-
counts at any reasonable time.

§250.47 Food Distribution Program on
Indian reservations.

(a) Distribution. Distributing agencies
which operate a food distribution pro-
gram on Indian reservations shall com-
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ply with the provisions set forth in
§§250.1, 250.2, 250.3, 250.10, 250.11, 250.12,
250.13 (with the exception of paragraph
(d)(2)), §250.14, §§250.15 and 250.17(d) to
the extent that these provisions are
not inconsistent with the regulations
cited in paragraph (b) of this section.

(b) In addition to complying with the
provisions identified in paragraph (a)
of this section, distributing agencies
shall also comply with the provisions
set forth in part 253, Food Distribution
Program on Indian Reservations or
part 2564, Food Distribution Program in
OKklahoma, as applicable.

[63 FR 20426, June 3, 1988, as amended at 53
FR 27476, July 21, 1988]

§250.48 School food authorities and
commodity schools.

(a) Distribution. (1) School food au-
thorities which participate in the Na-
tional School Lunch Program or as
commodity schools under part 210 of
this chapter or the School Breakfast
Program under part 220 of this chapter
are eligible to receive donated foods.
The distributing agency shall dis-
tribute donated foods only to those
school food authorities whose eligi-
bility for participation in the program
has been confirmed in writing by the
State agency or FNSRO administering
the applicable program. Lists of par-
ticipating school food authorities
which have been provided to the dis-
tributing agency by the administering
State agency or FNSRO may serve as
written confirmation of eligibility.
School food authorities may employ
food service management companies to
conduct food service operations in ac-
cordance with §250.12(d) and parts 210
and 220 of this chapter.

(2) School food authorities which do
not participate in the National School
Lunch Program or as commodity
schools under part 210 of this chapter
or in the School Breakfast Program
under part 220 of this chapter may re-
ceive such commodities as the Sec-
retary may designate, provided the
schools are public schools or private
schools determined by the Internal
Revenue Service to be exempt from in-
come tax under section 501(c)(3) of the
Internal Revenue Code of 1954 or, in the
Commonwealth of Puerto Rico, cer-
tified as nonprofit by the Governor;
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and operate a nonprofit school food
service. Such schools shall be eligible
to receive only those commodities ac-
quired under section 416 of the Agricul-
tural Act of 1949 (7 U.S.C. 1431) to the
extent that such commodities become
available and the Secretary has deter-
mined that surpluses of such commod-
ities exist and surplus quantities are
sufficient to distribute to nonprogram
schools.

(b) Quantities and Value of Donated
Foods—(1) Quantities. Distribution of
donated food to a State for school food
authorities shall be calculated by mul-
tiplying the number of lunches served
in the preceding school year which
meet the mealpattern requirements
(reimbursable) prescribed in the regu-
lations for the National School Lunch
Program under part 210 of this chapter,
by the national average value of do-
nated food as described in paragraph
(b)(2) of this section. The number of re-
imbursable lunches served shall be de-
rived from the monthly claims sub-
mitted by school food authorities and
States as required by regulations for
the National School Lunch Program at
§210.8 of this chapter. After the end of
each school year, FNS shall reconcile
the number of reimbursable lunches
served by schools in each State with
the number served in the preceding
school year and, based on such rec-
onciliation, shall increase or reduce
subsequent commodity assistance pro-
vided to each State. As early as prac-
ticable each school year, but not later
than September 1, the estimated num-
ber of lunches served in the preceding
school year and requests for adjust-
ments shall be provided by the admin-
istering State agency or the FNSRO to
the distributing agency. At the discre-
tion of FNS, current year adjustments
may be made for significant variations
in the number of reimbursable lunches
served. Such current year adjustments
will not be routine and will only be
made for unusual problems encoun-
tered in a State, such as a teachers’
strike or a disaster that necessitates
school closures for a prolonged period
of time.

(2) Value. (i) For each school year,
the national average value of donated
foods to be made available to States for
distribution to school food authorities
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participating in the National School
Lunch Program (7 CFR part 210), or
where applicable, cash payments in
lieu thereof, shall not be less than 11
cents for each lunch and shall be ad-
justed on July 1, 1982, and on each July
1 thereafter, to reflect changes in the
Price Index for food used in schools and
institutions as prescribed by section
6(e) of the National School Lunch Act,
as amended. These adjustments shall
be computed to the nearest one-fourth
cent and shall be made effective as of
the beginning of each school year. Not
less than 75 percent of the food dis-
tribution assistance shall be in the
form of donated foods.

(ii) For each school year, the na-
tional average value of donated foods
to be provided to States for distribu-
tion to commodity schools shall not be
less than the amount specified in para-
graph (b)(2)(i) of this section, plus an
amount equal to the national average
payment established under section 4 of
the National School Lunch Act, as
amended, for each lunch served by such
schools: Provided, however: That this
amount shall be reduced to the extent
that FNS provides up to 5 cents per
lunch of this value in cash in lieu of do-
nated foods for donated food processing
and handling expenses on behalf of
such school food authorities in accord-
ance with part 240 of this chapter.

(c) Offering the per-meal value of do-
nated foods—(1) Commodity offer value.
Distributing agencies shall offer each
school food authority no less than the
national average per-meal value of do-
nated foods established by the Depart-
ment on July 1 of each year, in accord-
ance with paragraph (b)(2) of this sec-
tion. This value shall be referred to as
the commodity offer value. The total
value of donated foods which must be
offered to school food authorities shall
be calculated by multiplying the per-
meal value of donated foods times the
number of reimbursable meals served
by the school food authority during the
preceding school year; or by another
method which the distributing agency
prefers and can justify as providing
each school food authority an equitable
share of donated food. Distributing
agencies shall communicate to school
food authorities and FNS regional of-
fices the methods used to establish the
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commodity offer value. Distributing
agencies shall document commodity of-
ferings and refusals in order to verify
that the per-meal value of commodities
was offered to all school food authori-
ties.

(2) Commodity variety offered. Distrib-
uting agencies shall offer and effi-
ciently deliver to each school food au-
thority the full range of all commod-
ities equitably and consistently to the
extent that quantities requested or
made available are sufficient to make a
statewide distribution. At least annu-
ally, distributing agencies shall de-
velop and disseminate to school food
authorities a procedure for the alloca-
tion of commodities when the amount
received from the Department is not
sufficient to make a statewide dis-
tribution to all school food authorities.

(3) Bonus commodities. Bonus com-
modities (i.e., commodities provided in
addition to a State’s authorized level
of assistance) offered shall be distin-
guished from entitlement commodities
(i.e., commodities provided as part of
an authorized level of assistance) and
shall not be included as a part of the
per-meal value of donated foods which
must be offered to school food authori-
ties.

(d) Cash in lieu of donated foods for
schools. Where a State has phased out
its food distribution facilities prior to
July 1, 1974, such State may, in accord-
ance with part 240 of this chapter, elect
to receive cash payments in lieu of do-
nated foods for use in school lunch pro-
grams which participate in the Na-
tional School Lunch Program under
part 210 of this chapter.

(e) Types of donated foods authorized
for donation. School food authorities
which participate in the National
School Lunch Program or as com-
modity schools under part 210 of this
chapter are eligible to receive donated
foods under section 416, section 32, sec-
tion 709, section 6 and section 14.
School food authorities which partici-
pate in the School Breakfast Program
under part 220 are eligible to receive
donated foods under section 416, sec-
tion 32, section 709 and section 14.

(f) Refusal of donated foods by school
food authorities. (1) Any school food au-
thority participating in food service
programs under the National School

§250.49

Lunch Act, as amended, may refuse, at
the time they are offered, donated
foods and other foods offered for deliv-
ery for lunches in any school year if
such foods cannot be used effectively.
The school food authority may receive,
in lieu of the refused donated foods,
other donated foods to the extent that
they are available during the school
year: Provided, however: That not more
than 20 percent of the value of the do-
nated foods offered to a school food au-
thority for lunches during the school
year shall be subject to replacement
with other available donated foods un-
less replacement based on the refusal
of more than 20 percent of such value is
feasible and practical. Prior to making
distribution to school food authorities,
distributing agencies shall notify each
school food authority of its right to
refuse delivery and to receive other do-
nated foods, if available, in lieu of
those refused. Notification of donated
food refusal rights shall be provided by
means of a letter or by an addendum to
the agreement required by §250.12(b) to
each school food authority prior to the
beginning of each school year.

(2) If the distributing agency dem-
onstrates on the basis of existing
records that it is maintaining an effec-
tive offer-and-acceptance system as de-
fined in §250.3, there can be no refusal
of donated foods as provided in para-
graph (e)(1) of this section.

(g) Use of donated foods in home eco-
nomics courses. School food authorities
receiving donated foods under this part
may use such foods for the purpose of
training students in home economics,
including college students if the same
facilities and instructors are used for
training both high school and college
students in home economics courses.
Home economics includes classes in
general home economics, food pur-
chases, nutrition, food preparation,
cooking, child care and health.

[63 FR 20426, June 3, 1988, as amended at 53
FR 26219, July 12, 1988; 53 FR 27476, July 21,
1988; 58 FR 39122, July 22, 1993; 62 FR 53729,
Oct. 16, 1997]

§250.49 Nonresidential child and adult
care institutions.

(a) Distribution. The distributing

agency shall distribute donated foods

only to those nonresidential child care
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institutions whose eligibility for par-
ticipation in Child Care Food Program
has been confirmed in writing by the
State agency of FNSRO administering
the program, where applicable. Lists of
participating nonresidential child care
institutions which have been prepared
by the administering State agency or
FNSRO may serve as written confirma-
tion of eligibility. Nonresidential child
care institutions may employ food
service management companies to con-
duct food service operations in accord-
ance with §250.12(d) and part 226 of this
chapter.

(b) Quantities and value of donated
foods—(1) Quantities. Distribution of do-
nated food to a State for nonresidential
child and adult care institutions shall
be calculated by multiplying the num-
ber of lunches and suppers served in
the preceding school year which meet
the meal-pattern requirements (reim-
bursable) prescribed in the regulations
for the Child and Adult Care Food Pro-
gram under part 226 of this chapter by
the national average value of donated
food as described in paragraph (b)(2) of
this section. The number of lunches
and suppers served shall be derived
from the monthly claims submitted by
participating institutions as required
by Child and Adult Care Food Program
regulations at §226.11(b) of this chap-
ter. After the end of the school year,
FNS shall reconcile the number of re-
imbursable meals served in each State
with the number served in the pre-
ceding school year and, based on such
reconciliation, shall increase or reduce
subsequent commodity assistance pro-
vided to each State. As early as prac-
ticable each year, but not later than
September 1, the estimated number of
lunches and suppers served in the pre-
ceding school year and requests for ad-
justments shall be provided by the ad-
ministering State agency or the
FNSRO to the distributing agency. At
the discretion of FNS, current year ad-
justments may be made for significant
variations in the number of meals
served. Such current year adjustments
will not be routine and will only be
made for unusual problems encoun-
tered in a State, such as a disaster that
necessitates institutional closures for a
prolonged period of time.
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(2) Value. For each school year, the
national average value of donated foods
to be made available to States for dis-
tribution to nonresidential child care
institutions, or cash payments in lieu
thereof, shall not be less than 11 cents
for each lunch and supper and shall be
adjusted on July 1, 1982, and on each
July 1 thereafter, to reflect changes in
the Price Index for food used in schools
and institutions as prescribed by sec-
tion 6(e) of the National School Lunch
Act, as amended. These adjustments
shall be computed to the nearest one-
fourth cent and shall be made effective
at the beginning of each school year.

(c) Cash in lieu of donated foods. In ac-
cordance with part 240 of this chapter,
State agencies may elect to receive
cash payments in lieu of donated foods
for use by institutions which partici-
pate in the Child Care Food Program
under part 226 of this chapter.

(d) Types of donated foods authorized
for donations. Nonresidential child care
institutions which participate in the
Child Care Food Program under part
226 of this chapter are eligible to re-
ceive donated foods under section 416,
section 32, section 709, section 6 and
section 14.

[63 FR 20426, June 3, 1988, as amended at 58
FR 39123, July 22, 1993; 62 FR 53729, Oct. 16,
1997]

§250.50 Service institutions.

(a) Distribution. The distributing
agency shall distribute donated foods
only to those service institutions
whose eligibility to receive donated
foods for use in the Summer Food Serv-
ice Program for Children under part 225
of this chapter has been confirmed in
writing by the State agency or FNSRO
administering the program, where ap-
plicable. Lists of participating service
institutions which have been prepared
by the administering State agency or
FNSRO may serve as written confirma-
tion of eligibility.

(b) Quantities and value of donated
foods. Distribution of donated foods to
service institutions shall be made on
the basis of the average daily number
of meals by type to be served which
meet the meal-type requirements pre-
scribed in the regulations for the Sum-
mer Food Service Program for Children
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under part 225 of this chapter as evi-
denced by the most recent written
caseload factor information which
must be provided by the State agency
or FNSRO administering the program
to the distributing agency by June 1 of
each year.

(c) Types of donated foods authorized
for donation. Service institutions which
participate in the Summer Food Serv-
ice Program for Children under part 225
of this chapter are eligible to receive
donated foods under section 416, sec-
tion 32, section 709, and section 14.

§250.51 Special Supplemental Nutri-
tion Program for Women, Infants
and Children.

(a) Distribution. At the request of the
State agency responsible for admin-
istering the Special Supplemental Nu-
trition Program for Women, Infants
and Children (WIC Program) under part
246 of this chapter and with approval of
the Department, donated foods may be
made available for distribution to pro-
gram participants. In instances when
donated foods are made available,
State agencies shall pay the Depart-
ment using funds allocated to the
State for the WIC Program for those
donated foods which are provided to
participants as part of the food pack-
age. Donated foods which are provided
to participants in addition to the quan-
tities authorized for the food package
will be made available to the State
agency free of charge.

(b) Quantities and wvalue of donated
foods. Distribution of donated foods to
State agencies for the WIC Program
shall be made on the basis of each
State agency’s quarterly estimate of
need.

(c) Types of donated foods authorized
for donation. State agencies partici-
pating in the WIC Program under part
246 of this chapter are eligible to re-
ceive donated foods under section 416
and section 32.

Subpart E—Where To Obtain
Information

§250.60 Program information.

Interested persons desiring informa-
tion concerning the program may
make written request to the following
Regional Offices:
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(a) Northeast Region, Food and Nu-
trition Service, USDA, 10 Causeway
Street, Boston, Massachusetts 02222-
1065 for the following States: Con-
necticut, Maine, Massachusetts, New
Hampshire, New York, Rhode Island
and Vermont.

(b) Mid-Atlantic Region, Food and
Nutrition Service, USDA, Mercer Cor-
porate Park, Corporate Blvd., CN 02150,
Trenton, New Jersey 08650, for the fol-
lowing States: Delaware, District of
Columbia, Maryland, New Jersey,
Pennsylvania, Puerto Rico, Virginia,
Virgin Islands and West Virginia.

(c) Southeast Region, Food and Nu-
trition Service, USDA, 1100 Spring
Street, NW, Atlanta, Georgia 30367, for
the following States: Alabama, Florida,
Georgia, Kentucky, Mississippi, North
Carolina, South Carolina and Ten-
nessee.

(d) Midwest Region, Food and Nutri-
tion Service, USDA, 50 East Wash-
ington Street, Chicago, Illinois 60602,
for the following States: Illinois, Indi-
ana, Michigan, Minnesota, Ohio and
Wisconsin.

(e) Mountain Plains Region, Food
and Nutrition Service, USDA, 2420
West 26th Avenue, Room 430-D, Denver,
Colorado 80211, for +the following
States: Colorado, Iowa, Kansas, Mis-
souri, Montana, Nebraska, North Da-
kota, South Dakota, Utah and Wyo-
ming.

(f) Southwest Region, Food and Nu-
trition Service, USDA, 1100 Commerce
Street, Room 5-C-30, Dallas, Texas
75242, for the following States: Arkan-
sas, Liouisiana, New Mexico, Oklahoma
and Texas.

(g) Western Region, Food and Nutri-
tion Service, USDA, 550 Kearney
Street, Room 400, San Francisco, Cali-
fornia 94108 for the following States:
Alaska, American Samoa, Arizona,
California, Guam, Hawaii, Idaho, Ne-
vada, Oregon, Trust Territory and
Washington.

PART 251—THE EMERGENCY FOOD
ASSISTANCE PROGRAM

Sec.
251.1
251.2
251.3
251.4
251.5

General purpose and scope.
Administration.

Definitions.

Availability of commodities.
Eligibility determinations.
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251.6 Distribution plan.

251.7 Formula adjustments.

251.8 Payment of funds for administrative
costs.

251.9 Matching of funds.

251.10 Miscellaneous provisions.

AUTHORITY: 7 U.S.C. 7501-7516.

SOURCE: 51 FR 12823, Apr. 16, 1986, unless
otherwise noted.

§251.1 General purpose and scope.

This part announces the policies and
prescribes the regulations necessary to
carry out certain provisions of the
Emergency Food Assistance Act of
1983, (7 U.S.C. 612c note).

[61 FR 12823, Apr. 16, 1986, as amended at 64
FR 72902, Dec. 29, 1999]

§251.2 Administration.

(a) Food and Nutrition Service. Within
the United States Department of Agri-
culture (the ‘“‘Department’’), the Food
and Nutrition Service (FNS) shall have
responsibility for the distribution of
food commodities and allocation of
funds under the part.

(b) State AgenciesWithin the States,
distribution to eligible recipient agen-
cies and receipt of payments for stor-
age and distribution shall be the re-
sponsibility of the State agency which
has: (1) Been designated for such re-
sponsibility by the Governor or other
appropriate State executive authority;
and (2) entered into an agreement with
the Department for such distribution
and receipt in accordance with para-
graph (c) of this section.

(c) Agreements. (1) Agreements between
Department and States. Each State
agency that distributes donated foods
to eligible recipient agencies or re-
ceives payments for storage and dis-
tribution costs in accordance with
§251.8 must perform those functions
pursuant to an agreement entered into
with the Department. This agreement
will be considered permanent, with
amendments initiated by State agen-
cies, or submitted by them at the De-
partment’s request, all of which will be
subject to approval by the Department.

(2) Agreements between State agencies
and eligible recipient agencies, and be-
tween eligible recipient agencies. Prior to
making donated foods or administra-
tive funds available, State agencies
must enter into a written agreement
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with eligible recipient agencies to
which they plan to distribute donated
foods and/or administrative funds.
State agencies must ensure that eligi-
ble recipient agencies in turn enter
into a written agreement with any eli-
gible recipient agencies to which they
plan to distribute donated foods and/or
administrative funds before donated
foods or administrative funds are
transferred between any two eligible
recipient agencies. All agreements en-
tered into must contain the informa-
tion specified in paragraph (d) of this
section, and be considered permanent,
with amendments to be made as nec-
essary, except that agreements must
specify that they may be terminated
by either party upon 30 days’ written
notice. State agencies must ensure
that eligible recipient agencies pro-
vide, on a timely basis, by amendment
to the agreement, or other written doc-
uments incorporated into the agree-
ment by reference if permitted under
paragraph (d) of this section, any infor-
mation on changes in program admin-
istration, including any changes result-
ing from amendments to Federal regu-
lations or policy.

(d) Contents of agreements between
State agencies and eligible recipient agen-
cies and between eligible recipient agen-
cies. (1) Agreements between State
agencies and eligible recipient agencies
and between eligible recipient agencies
must provide:

(i) That eligible recipient agencies
agree to operate the program in ac-
cordance with the requirements of this
part, and, as applicable, part 250 of this
chapter; and

(ii) The name and address of the eli-
gible recipient agency receiving com-
modities and/or administrative funds
under the agreement.

(2) The following information must
also be identified, either in the agree-
ment or other written documents in-
corporated by reference in the agree-
ment:

(i) If the State agency delegates the
responsibility for any aspect of the pro-
gram to an eligible recipient agency,
each function for which the eligible re-
cipient agency will be held responsible;
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except that in no case may State agen-
cies delegate responsibility for estab-
lishing eligibility criteria for organiza-
tions in accordance with §251.5(a), es-
tablishing eligibility criteria for recipi-
ents in accordance with §251.5(b), or
conducting reviews of eligible recipient
agencies in accordance with §251.10(e);

(ii) If the receiving eligible recipient
agency is to be allowed to further dis-
tribute TEFAP commodities and/or ad-
ministrative funds to other eligible re-
cipient agencies, the specific terms and
conditions for doing so, including, if
applicable, a list of specific organiza-
tions or types of organizations eligible
to receive commodities or administra-
tive funds;

(iii) If the use of administrative
funds is restricted to certain types of
expenses pursuant to §251.8(e)(2), the
specific types of administrative ex-
penses eligible recipient agencies are
permitted to incur;

(iv) Any other conditions set forth by
the State agency.

[61 FR 12823, Apr. 16, 1986, as amended at 51
FR 17933, May 13, 1987; 59 FR 16974, Apr. 11,
1994; 62 FR 53731, Oct. 16, 1997; 64 FR 72902,
72903, Dec. 29, 1999]

§251.3 Definitions.

(a) The terms used in this part that
are defined in part 250 of this chapter
have the meanings ascribed to them
therein, unless a different meaning for
such a term is defined herein.

(b) Charitable institution (which is de-
fined differently in this part than in
part 250 of this chapter) means an orga-
nization which—

(1) Is public, or

(2) Is private, possessing tax exempt
status pursuant to §251.5(a)(3); and

(3) Is not a penal institution (this ex-
clusion also applies to correctional in-
stitutions which conduct rehabilitation
programs); and

(4) Provides food assistance to needy
persons.

(c) Distribution site means a location
where the eligible recipient agency ac-
tually distributes commodities to
needy persons for household consump-
tion or serves prepared meals to needy
persons under this part.

(d) Eligible recipient agency means an
organization which—

(1) Is public, or

§251.3

(2) Is private, possessing tax exempt
status pursuant to §251.5(a)(3); and

(3) Is not a penal institution; and

(4) Provides food assistance—

(i) BExclusively to needy persons for
household consumption, pursuant to a
means test established pursuant to
§251.5 (b), or

(ii) Predominantly to needy persons
in the form of prepared meals pursuant
to §251.5(a)(2); and

(6) Has entered into an agreement
with the designated State agency pur-
suant to §251.2(c) for the receipt of
commodities or administrative funds,
or receives commodities or administra-
tive funds under an agreement with an-
other eligible recipient agency which
has signed such an agreement with the
State agency or another eligible recipi-
ent agency within the State pursuant
to §251.2(c); and

(6) Falls into one of the following
categories:

(i) Emergency feeding organizations
(including food banks, food pantries
and soup kitchens);

(ii) Charitable institutions (including
hospitals and retirement homes);

(iii) Summer camps for children, or

child nutrition programs providing
food service;
(iv) Nutrition projects operating

under the Older Americans Act of 1965
(Nutrition Program for the Elderly),
including projects that operate con-
gregate Nutrition sites and projects
that provide home-delivered meals; and

(v) Disaster relief programs.

(e) Emergency feeding organization
means an eligible recipient agency
which provides nutrition assistance to
relieve situations of emergency and
distress through the provision of food
to needy persons, including low-income
and unemployed persons. Emergency
feeding organizations have priority
over other eligible recipient agencies
in the distribution of TEFAP commod-
ities pursuant to §251.4(h).

(f) Food bank means a public or chari-
table institution that maintains an es-
tablished operation involving the pro-
vision of food or edible commodities, or
the products of food or edible commod-
ities, to food pantries, soup kitchens,
hunger relief centers, or other food or
feeding centers that, as an integral
part of their normal activities, provide
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meals or food to feed needy persons on
a regular basis.

(g) Food pantry means a public or pri-
vate nonprofit organization that dis-
tributes food to low-income and unem-
ployed households, including food from
sources other than the Department of
Agriculture, to relieve situations of
emergency and distress.

(h) Formula means the formula used
by the Department to allocate among
States the commodities and funding
available under this part. The amount
of such commodities and funds to be
provided to each State will be based on
each State’s population of low-income
and unemployed persons, as compared
to national statistics. Each State’s
share of commodities and funds shall
be based 60 percent on the number of
persons in households within the State
having incomes below the poverty level
and 40 percent on the number of unem-
ployed persons within the State. The
surplus commodities will be allocated
to States on the basis of their weight
(pounds), and the commodities pur-
chased under section 214 of the Emer-
gency Food Assistance Act of 1983 will
be allocated on the basis of their value
(dollars). In instances in which a State
determines that it will not accept the
full amount of its allocation of com-
modities purchased under section 214 of
the Emergency Food Assistance Act of
1983, the Department will reallocate
the commodities to other States on the
basis of the same formula used for the
initial allocation.

(i) State agency means the State gov-
ernment unit designated by the Gov-
ernor or other appropriate State execu-
tive authority which has entered into
an agreement with the United States
Department of Agriculture under
§251.2(c).

(j) Soup kitchen means a public or
charitable institution that, as an inte-
gral part of the normal activities of the
institution, maintains an established
feeding operation to provide food to
needy homeless persons on a regular
basis.

(k) Value of commodities distributed
means the Department’s cost of acquir-
ing commodities for distribution under
this part.

[64 FR 72903, Dec. 29, 1999]
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§251.4 Availability of commodities.

(a) General. The Department shall
make commodities available for dis-
tribution and use in accordance with
the provisions of this part and also in
accordance with the terms and condi-
tions of part 250 of this chapter to the
extent that the part 2560 terms and con-
ditions are not inconsistent with this
part.

(b) Displacement. State agencies shall
require that eligible recipient agencies
receiving commodities under this part
shall not diminish their normal ex-
penditures for food because of receipt
of commodities. Additionally, the Sec-
retary shall withhold commodities
from distribution if it is determined
that the commodities would substitute
for the same or a similar product that
would otherwise be purchased in the
market.

(c) Allocations. (1) Allocations of com-
modities shall be made to State agen-
cies on the basis of the formula defined
in §251.3(h).

(2) FNS shall promptly notify State
agencies regarding their allocation of
commodities to be made available
under this part.

(3) State agencies shall notify the ap-
propriate FNSRO of the amount of the
commodities they will accept not later
than 30 days prior to the beginning of
the shipping period.

(d) Quantities requested. State agen-
cies shall:

(1) Request commodities only in
quantities which can be utilized with-
out waste in providing food assistance
to needy persons under this part;

(2) Ensure that no eligible recipient
agency receives commodities in excess
of anticipated use, based on inventory
records and controls, or in excess of its
ability to accept and store such com-
modities; and

(e) Initial processing and packaging.
The Department will furnish commod-
ities to be distributed to institutions
and to needy persons in households in
forms and units suitable for institu-
tional and home use.

(f) Bulk processing by States. Commod-
ities may be made available to a State
agency or, at the direction of the State
agency, directly to private companies
for processing bulk commodities for
use by eligible recipient agencies.
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(1) The Department will reimburse
the State agency at the current flat
rate for such processing.

(2) Minimum yields and product spec-
ifications established by the Depart-
ment shall be met by the processor.

(3) The State shall require the proc-
essor to meet State and local health
standards.

(4) The external shipping containers
of processed products shall be clearly
labeled ‘‘Donated by the U.S. Depart-
ment of Agriculture—Not to be Sold or
Exchanged”. Internal packaging shall
be clearly marked ‘“‘Donated by the
U.S. Department of Agriculture—Proc-
essed Under Agreement with the State
of .7 FNS may grant waivers to
the internal label requirement if the
enforcement of this requirement pre-
cludes a State’s participation in the
program, or in cases where other proc-
essors are not available who are able to
meet the labeling requirement within
the allowed reimbursement.

(6) Processors and State agencies
shall also meet the basic minimum re-
quirements of §250.30.

(g) Awvailability and control of donated
commodities. Donated commodities will
be made available to State agencies
only for distribution and use in accord-
ance with this part. Except as other-
wise provided in paragraph (f) of this
section, donated commodities not so
distributed or used for any reason may
not be sold, exchanged, or otherwise
disposed of without the approval of the
Department. However, donated com-
modities made available under section
32 of Pub. L. 74-320 (7 U.S.C. 612¢) may
be transferred by eligible recipient
agencies receiving commodities under
this part, or recipient agencies, as de-
fined in §250.3 of this chapter, to any
other eligible recipient agency or re-
cipient agency which agrees to use
such donated foods to provide without
cost or waste, nutrition assistance to
individuals in low-income groups. Such
transfers will be effected only with
prior authorization by the appropriate
State agency and must be documented.
Such documentation shall be main-
tained in accordance with §251.10(a) of
this part and §250.16 of this chapter by
the distributing agency and the State
agency responsible for administering

§251.4

TEFAP and made available for review
upon request.

(h) Distribution to eligible recipient
agencies—priority system and advisory
boards. (1) State agencies must dis-
tribute commodities made available
under this part to eligible recipient
agencies in accordance with the fol-
lowing priorities:

(1) First priority. When a State agency
cannot meet all eligible recipient agen-
cies’ requests for TEFAP commodities,
the State agency must give priority in
the distribution of such commodities
to emergency feeding organizations as
defined under §251.3(e). A State agency
may, at its discretion, concentrate
commodity resources upon a certain
type or types of such organizations, to
the exclusion of others.

(ii) Second priority. After a State
agency has distributed TEFAP com-
modities sufficient to meet the needs
of all emergency feeding organizations,
the State agency must distribute any
remaining program commodities to
other eligible recipient agencies which
serve needy people, but do not relieve
situations of emergency and distress. A
State agency may, at its discretion,
concentrate commodity resources upon
a certain type or types of such organi-
zations, to the exclusion of others.

(2) Delegation. When a State agency
has delegated to an eligible recipient
agency the authority to select other el-
igible recipient agencies, the eligible
recipient agency exercising this au-
thority must ensure that any TEFAP
commodities are distributed in accord-
ance with the priority system set forth
in paragraphs (h)(1)(i) and (h)(1)(ii) of
this section. State agencies and eligi-
ble recipient agencies will be deemed
to be in compliance with the priority
system when eligible recipient agencies
distribute TEFAP commodities to
meet the needs of all emergency feed-
ing organizations under their jurisdic-
tion prior to making commodities
available to eligible recipient agencies
which are not emergency feeding orga-
nizations.

(3) Existing metworks. Subject to the
constraints of paragraphs (h)(1)(i) and
(h)(1)(ii) of this section, State agencies
may give priority in the distribution of
TEFAP commodities to existing food
bank networks and other organizations
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whose ongoing primary function is to
facilitate the distribution of food to
low-income households, including food
from sources other than the Depart-
ment.

(4) State advisory boards. Each State
agency receiving TEFAP commodities
is encouraged to establish a State advi-
sory board representing all types of en-
tities in the State, both public and pri-
vate, interested in the distribution of
such commodities. Such advisory
boards can provide valuable advice on
how resources should be allocated
among various eligible outlet types,
what areas have the greatest need for
food assistance, and other important
issues that will help States to use their
program resources in the most efficient
and effective manner possible. A State
agency may expend TEFAP adminis-
trative funds to support the activities
of an advisory board in accordance
with §251.8 of this part.

(i) Distribution of non-USDA foods. El-
igible recipient agencies may incor-
porate the distribution of foods which
have been donated by charitable orga-
nizations or other entities with the dis-
tribution of USDA-donated commod-
ities or distribute them separately.

(j) Interstate cooperation. State agen-
cies may enter into interagency coop-
erative agreements to provide jointly
or to transfer commodities to an eligi-
ble recipient agency that has signed an
agreement with the respective State
agencies when such organization serves
needy persons in a contiguous area
which crosses States’ borders.

(k) Distribution in rural areas. State
agencies shall encourage eligible re-
cipient agencies to implement or ex-
pand commodity distribution activities
to relieve situations of emergency and
distress through the provision of com-
modities to needy households in rural
areas of the State.

(1) Commodity losses. (1) The State
agency shall be responsible for the loss
of commodities:

(i) When the loss arises from the
State agency’s improper distribution
or use of any commodities or failure to
provide proper storage, care, or han-
dling; and

(ii) When the State agency fails to
pursue claims arising in its favor, fails
to provide for the rights to assert such
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claims, or fails to require its eligible
recipient agencies to provide for such
rights.

Except as provided in paragraph (1)(4)
of this section, the State agency shall
begin claims action immediately upon
receipt of information concerning the
improper distribution, loss of or dam-
age to commodities, and shall make a
claim determination within 30 days of
the receipt of information, as described
in further detail in FNS Instruction
410-1, Non-Audit Claims—Food Distribu-
tion. The funds received from the col-
lection of claims shall be returned to
FNS. In instances in which it has been
determined by the Department that
the collection of funds will have a sig-
nificant adverse effect on the operation
of the program, the Department may
permit in-kind replacement of the do-
nated foods in lieu of payment to FNS.
Replacement in kind will only be per-
mitted under such terms and condi-
tions as agreed to by the Secretary.

(2) If the State agency itself causes
the loss of commodities and the value
exceeds $250, the State agency shall im-
mediately transmit the claim deter-
mination to the FNS Regional Office,
fully documented as to facts and find-
ings. Except as provided in paragraph
(1)(4) of this section, if the State agen-
cy itself causes the loss of commod-
ities, and the value does not exceed
$250, the State agency shall imme-
diately return funds equal to the claim
amount to FNS.

(3) If the State agency determines
that a claim exists against an eligible
recipient agency, warehouseman, car-
rier or any other entity and the value
of the lost commodities exceeds $2500,
the State agency shall immediately
transmit the claim determination to
the appropriate FNS Regional Office,
fully documented as to facts and find-
ings. If FNS determines from its review
of the claim determination that a
claim exists, the State agency shall
make demand for restitution upon the
entity liable immediately upon receipt
of notice from the FNS Regional Of-
fice. Except as provided in paragraph
(1)(4) of this section, if the State agen-
cy determines that a claim exists in
favor of the State agency against an el-
igible recipient agency, warehouseman,
carrier or any other entity and the
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value of the lost commodities does not
exceed $2500, the State agency shall im-
mediately proceed to collect the claim.

(4) No claim determination shall be
required where the value of the lost
commodities is $100 or less. However,
no such claim shall be disregarded
where:

(i) There is evidence of fraud or a vio-
lation of Federal, State or local crimi-
nal law; or

(ii) Program operations would be ad-
versely affected.

(5) The State agency shall maintain
records and substantiating documents,
on all claims actions and adjustments
including documentation of those cases
in which no claim was asserted because
of the minimal amount involved.

(6) In making final claim determina-
tions for commodity losses incurred by
eligible recipient agencies when there
is no evidence of fraud or negligence,
State agencies and FNS Regional Of-
fices, as applicable, shall consider the
special needs and circumstances of the
eligible recipient agencies, and adjust
the claim and/or conditions for claim
collection as appropriate. These special
needs and circumstances include but
are not limited to the eligible recipient
agency’s use of volunteers and limited
financial resources and the effect of
the claim on the organization’s ability
to meet the food needs of low-income
populations.

(Approved by the Office of Management and
Budget under control number 0584-0313 and
0584-0341)

[61 FR 12823, Apr. 16, 1986, as amended at 52
FR 17933, May 13, 1987; 52 FR 42634, Nov. 6,
1987; 59 FR 16974, Apr. 11, 1994; 64 FR 72904,
Dec. 29, 1999]

§251.5 Eligibility determinations.

(a) Criteria for determining eligibility of
organizations. Prior to making com-
modities or administrative funds avail-
able, State agencies, or eligible recipi-
ent agencies to which the State agency
has delegated responsibility for the dis-
tribution of TEFAP commodities or ad-
ministrative funds, must ensure that
an organization applying for participa-
tion in the program meets the defini-
tion of an ‘‘eligible recipient agency”’
under §251.3(d). In addition, applicant
organizations must meet the following
criteria:

§251.5

(1) Agencies distributing to households.
Organizations distributing commod-
ities to households for home consump-
tion must limit the distribution of
commodities provided under this part
to those households which meet the eli-
gibility criteria established by the
State agency in accordance with para-
graph (b) of this section.

(2) Agencies providing prepared meals.
Organizations providing prepared
meals must demonstrate, to the satis-
faction of the State agency, or eligible
recipient agency to which they have
applied for the receipt of commodities
or administrative funds, that they
serve predominantly needy persons.
State agencies may establish a higher
standard than ‘‘predominantly’ and
may determine whether organizations
meet the applicable standard by con-
sidering socioeconomic data of the area
in which the organization is located, or
from which it draws its clientele. State
agencies may not, however, require or-
ganizations to employ a means test to
determine that recipients are needy, or
to keep records solely for the purpose
of demonstrating that its recipients
are needy.

(3) Tax-erempt status. Private organi-
zations must—

(i) Be currently operating another
Federal program requiring tax-exempt
status under the Internal Revenue
Code (IRC), or

(ii) Possess documentation from the
Internal Revenue Service (IRS) recog-
nizing tax-exempt status under the
IRC, or

(iii) If not in possession of such docu-
mentation, be automatically tax ex-
empt as ‘‘organized or operated exclu-
sively for religious purposes’ under the
IRC, or

(iv) If not in possession of such docu-
mentation, but required to file an ap-
plication under the IRC to obtain tax-
exempt status, have made application
for recognition of such status and be
moving toward compliance with the re-
quirements for recognition of tax-ex-
empt status. If the IRS denies a par-
ticipating organization’s application
for recognition of tax-exempt status,
the organization must immediately no-
tify the State agency or the eligible re-
cipient agency, whichever is appro-
priate, of such denial, and that agency
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will terminate the organization’s
agreement and participation imme-
diately upon receipt of such notifica-
tion. If documentation of IRS recogni-
tion of tax-exempt status has not been
obtained and forwarded to the appro-
priate agency within 180 days of the ef-
fective date of the organization’s ap-
proval for participation in TEFAP, the
State agency or eligible recipient agen-
cy must terminate the organization’s
participation until such time as rec-
ognition of tax-exempt status is actu-
ally obtained, except that the State
agency or eligible recipient agency
may grant a single extension not to ex-
ceed 90 days if the organization can
demonstrate, to the State agency’s or
eligible recipient agency’s satisfaction,
that its inability to obtain tax-exempt
status within the 180 day period is due
to circumstances beyond its control. It
is the responsibility of the organiza-
tion to document that it has complied
with all IRS requirements and has pro-
vided all information requested by IRS
in a timely manner.

(b) Criteria for determining recipient eli-
gibility. Each State agency must estab-
lish uniform Statewide criteria for de-
termining the eligibility of households
to receive commodities provided under
this part for home consumption. The
criteria must:

(1) Enable the State agency to ensure
that only households which are in need
of food assistance because of inad-
equate household income receive
TEFAP commodities;

(2) Include income-based standards
and the methods by which households
may demonstrate eligibility under such
standards; and

(3) Include a requirement that the
household reside in the geographic lo-
cation served by the State agency at
the time of applying for assistance, but
length of residency shall not be used as
an eligibility criterion.

(c) Delegation of authority. A State
agency may delegate to one or more el-
igible recipient agencies with which
the State agency enters into an agree-
ment the responsibility for the dis-
tribution of commodities and adminis-
trative funds made available under this
part. State agencies may also delegate
the authority for selecting eligible re-
cipient agencies and for determining

7 CFR Ch. I (1-1-02 Edition)

the eligibility of such organizations to
receive commodities and administra-
tive funds. However, responsibility for
establishing eligibility criteria for or-
ganizations in accordance with para-
graph (a) of this section, and for estab-
lishing recipient eligibility criteria in
accordance with paragraph (b) of this
section, may not be delegated. In in-
stances in which State agencies dele-
gate authority to eligible recipient
agencies to determine the eligibility of
organizations to receive commodities
and administrative funds, eligibility
must be determined in accordance with
the provisions contained in this part
and the State plan. State agencies will
remain responsible for ensuring that
commodities and administrative funds
are distributed in accordance with the
provisions contained in this part.

[64 FR 72904, Dec. 29, 1999]

§251.6 Distribution plan.

(a) Contents of the plan. The State
agency must submit for approval by
the appropriate FNS Regional Office a
plan which contains:

(1) A designation of the State agency
responsible for distributing commod-
ities and administrative funds provided
under this part, and the address of such
agency,

(2) A plan of operation and adminis-
tration to expeditiously distribute
commodities received under this part;

(3) A description of the standards of
eligibility for recipient agencies, in-
cluding any subpriorities within the
two-tier priority system; and

(4) A description of the criteria estab-
lished in accordance with §251.5(b)
which must be used by eligible recipi-
ent agencies in determining the eligi-
bility of households to receive TEFAP
commodities for home consumption.

(b) Plan submission. A complete plan
will be required for Fiscal Year 2001, to
be submitted no later than August 15,
2000. Thereafter, a complete plan must
be submitted every 4 years, due no
later than August 15 of the fiscal year
prior to the end of the 4 year cycle.

(c) Amendments. State agencies must
submit amendments to the distribution
plan to the extent that such amend-
ments are necessary to reflect any
changes in program operations or ad-
ministration as described in the plan,
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or at the request of FNS, to the appro-
priate FNS Regional Office.

[64 FR 72905, Dec. 29, 1999]

§251.7 Formula adjustments. For-
mula adjustments.
(a) Commodity adjustments. The De-

partment will make annual adjust-
ments to the commodity allocation for
each State, based on updated unem-
ployment statistics. These adjusted al-
locations will be effective for the en-
tire fiscal year, subject to reallocation
or transfer in accordance with this
part.

(b) Funds adjustments. The Depart-
ment will make annual adjustments of
the funds allocation for each State
based on updated unemployment sta-
tistics. These adjusted allocations will
be effective for the entire fiscal year
unless funds are recovered, withheld, or
reallocated by FNS in accordance with
§251.8(f).

[64 FR 72905, Dec. 29, 1999]

§251.8 Payment of funds for adminis-
trative costs.

(a) Availability and allocation of funds.
Funds made available to the Depart-
ment for State and local costs associ-
ated with the distribution of commod-
ities under this part shall, in any fiscal
yvear, be distributed to each State agen-
cy on the basis of the funding formula
defined in §251.3(h).

(b) Uniform Federal Assistance Regula-
tions. Funds provided under this sec-
tion shall be subject to the Depart-
ment’s regulations issued under 7 CFR
part 3016 or part 3019, as applicable.

(c) Payment to States. (1) Funds under
this section shall be made available by
means of letters of credit in favor of
the State agency. The State agency
shall use any funds received without
delay in accordance with paragraph (d)
of this section.

(2) Upon notification by the FNS Re-
gional Office that an agreement has
been entered into in accordance with
§251.2(c) of this part, FNS shall issue a
grant award pursuant to procedures es-
tablished by FNS, and promptly make
funds available to each State agency
within the State’s allocation through
issuance of a letter of credit. To the ex-
tent funds are available and subject to
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the provisions of paragraph (f) of this
section, funds will be made available to
State agencies on an advance basis.

(3) Each State agency shall return to
FNS any funds made available under
this section either through the original
allocation or through subsequent re-
allocations which are unobligated as of
the end of the fiscal year for which
they were made available. Such return
shall be made as soon as practicable
but in no event later than 30 days fol-
lowing demand made by FNS.

(d) Priority for eligible recipient agen-
cies distributing USDA commodities.
State agencies and eligible recipient
agencies distributing administrative
funds must ensure that the administra-
tive funding needs of eligible recipient
agencies which receive USDA commod-
ities are met, relative to both USDA
commodities and any non-USDA com-
modities they may receive, before such
funding is made available to eligible
recipient agencies which distribute
only non-USDA commodities.

(e) Use of funds. (1) Allowable adminis-
trative costs. State agencies and eligible
recipient agencies may use funds made
available under this part to pay the di-
rect expenses associated with the dis-
tribution of USDA commodities and
commodities secured from other
sources to the extent that the commod-
ities are ultimately distributed by eli-
gible recipient agencies which have en-
tered into agreements in accordance
with §251.2. Direct expenses include the
following, regardless of whether they
are charged to TEFAP as direct or in-
direct costs:

(i) The intrastate and interstate
transport, storing, handling, repack-
aging, processing, and distribution of
commodities; except that for interstate
expenditures to be allowable, the com-
modities must have been specifically
earmarked for the particular State or
eligible recipient agency which incurs
the cost;

(ii) Costs associated with determina-
tions of eligibility, verification, and
documentation;

(iii) Costs of providing information
to persons receiving USDA commod-
ities concerning the appropriate stor-
age and preparation of such commod-
ities;
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(iv) Costs involved in publishing an-
nouncements of times and locations of
distribution; and

(v) Costs of recordkeeping, auditing,
and other administrative procedures
required for program participation.

(2) State restriction of administrative
costs. A State agency may restrict the
use of TEFAP administrative funds by
eligible recipient agencies by dis-
allowing one or more types of expenses
expressly allowed in paragraph (e)(1) of
this section. If a State agency so re-
stricts the use of administrative funds,
the specific types of expenses the State
will allow eligible recipient agencies to
incur must be identified in the State
agency’s agreements with its eligible
recipient agencies, or set forth by
other written notification, incor-
porated into such agreements by ref-
erence.

(3) Agreements. In order to be eligible
for funds under paragraph (e)(1) of this
section, eligible recipient agencies
must have entered into an agreement
with the State agency or another eligi-
ble recipient agency pursuant to
§251.2(c).

(4) Pass-through requirement-local sup-
port to emergency feeding organizations.
(i) Not less than 40 percent of the Fed-
eral Emergency Food Assistance Pro-
gram administrative funds allocated to
the State agency in accordance with
paragraph (a) of this section must be:

(A) Provided by the State agency to
emergency feeding organizations that
have signed an agreement with the
State agency as either reimbursement
or advance payment for administrative
costs incurred by emergency feeding
organizations in accordance with para-
graph (e)(1) of this section, except that
such emergency feeding organizations
may retain advance payments only to
the extent that they actually incur
such costs; or

(B) Directly expended by the State
agency to cover administrative costs
incurred by, or on behalf of, emergency
feeding organizations in accordance
with paragraph (e)(1) of this section.

(ii) Any funds allocated to or ex-
pended by the State agency to cover
costs incurred by eligible recipient
agencies which are not emergency feed-
ing organizations shall not count to-
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ward meeting the pass-through require-
ment.

(iii) State agencies must not charge
for commodities made available under
this part to eligible recipient agencies.

(f) Recovery and reallocation. If, dur-
ing the course of the fiscal year, the
Department determines that a State
agency is unable to use all of the funds
allocated to it during the fiscal year,
the Department shall recover or with-
hold and reallocate such unused funds
among other States.

[61 FR 12823, Apr. 16, 1986, as amended at 59
FR 16974, Apr. 11, 1994; 64 FR 72906, Dec. 29,
1999]

§251.9 Matching of funds.

(a) State matching requirement. The
State must provide a cash or in-kind
contribution equal to the amount of
TEFAP administrative funds received
under §251.8 and retained by the State
agency for State-level costs or made
available by the State agency directly
to eligible recipient agencies that are
not emergency feeding organizations as
defined in §251.3(e). The State agency
will not be required to match any por-
tion of the Federal grant passed
through for administrative costs in-
curred by emergency feeding organiza-
tions or directly expended by the State
agency for such costs in accordance
with §251.8(e)(4) of this part.

(b) Ezxceptions. In accordance with the
provisions of 48 U.S.C. 1469a, American
Samoa, Guam, the Virgin Islands and
the Northern Mariana Islands shall be
exempt from the matching require-
ments of paragraph (a) of this section if

their respective matching require-
ments are under $200,000.
(c) Applicable contributions. States

shall meet the requirements of para-
graph (a) of this section through cash
or in-kind contributions from sources
other than Federal funds which are
prohibited by law from being used to
meet a Federally mandated State
matching requirement. Such contribu-
tions shall meet the requirements set
forth in 7 CFR 3016.24. In accordance
with part 3016 or 3019, as applicable, the
matching requirement shall not be met
by contributions for costs supported by
another Federal grant, except as pro-
vided by Federal statute. Allowable
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contributions are only those contribu-
tions for costs which would otherwise
be allowable as State or local-level ad-
ministrative costs.

(1) Cash. An allowable cash contribu-
tion is any cash outlay of the State
agency for a specifically identifiable
allowable State- or local-level adminis-
trative cost, including the outlay of
money contributed to the State agency
by other public agencies and institu-
tions, and private organizations and in-
dividuals. Examples of cash contribu-
tions include, but are not limited to,
expenditures for office supplies, stor-
age space, transportation, loading fa-
cilities and equipment, employees’ sal-
aries, and other goods and services spe-
cifically identifiable as State- or local-
level administrative costs for which
there has been a cash outlay by the
State agency.

(2) In-kind. (i) Allowable in-kind con-
tributions are any contributions, which
are non-cash outlays, of real property
and non-expendable personal property
and the value of goods and services spe-
cifically identifiable with allowable
State administrative costs or, when
contributed by the State agency to an
eligible recipient agency, allowable
local-level administrative costs. Exam-
ples of in-kind contributions include,
but are not limited to, the donation of
office supplies, storage space, vehicles
to transport the commodities, loading
facilities and equipment such as pallets
and forklifts, and other non-cash goods
or services specifically identifiable
with allowable State-level administra-
tive costs or, when contributed by the
State agency to an eligible recipient
agency, allowable local-level adminis-
trative costs. In-kind contributions
shall be valued in accordance with part
3016 or 3019, as applicable.

(ii) In order for a third-party in-kind
contribution to qualify as a State-level
administrative cost for purposes of
meeting the match, all of the following
criteria shall be met:

(A) In its administration of food as-
sistance programs, the State has per-
formed this type of function over a sus-
tained period of time in the past;

(B) The function was not previously
performed by the State on behalf of eli-
gible recipient agencies; and
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(C) The State would normally per-
form the function as part of its respon-
sibility in administering TEFAP or re-
lated food assistance programs if it
were not provided as an in-kind con-
tribution.

(d) Assessment fees. States shall not
assess any fees for the distribution of
donated foods to eligible recipient
agencies.

(e) Reporting requirements. State agen-
cies shall identify their matching con-
tribution on the FNS-667, Report of
TEFAP Administrative Costs, in ac-
cordance with §251.10(d).

(f) Failure to match. If, during the
course of the fiscal year, the quarterly
FNS-667 indicates that the State is or
will be unable to meet the matching re-
quirements in whole or in part, the De-
partment shall suspend or disallow the
unmatched portion of Federal funds
subject to the provisions of paragraph
(a) of this section. If, upon submission
of the final FNS-667 for the fiscal year,
the Department determines that the
State has not met the requirements of
paragraph (a) of this section in whole
or in part, the unmatched portion of
Federal funds subject to the require-
ments of paragraph (a) of this section
shall be subject to disallowance by
FNS.

[62 FR 17934, May 13, 1987, as amended at 59
FR 16975, Apr. 11, 1994; 64 FR 72906, Dec. 29,
1999]

§251.10 Miscellaneous provisions.

(a) Records. (1) Commodities. State
agencies, subdistributing agencies (as
defined in §250.3 of this chapter), and
eligible recipient agencies must main-
tain records to document the receipt,
disposal, and inventory of commodities
received under this part that they, in
turn, distribute to eligible recipient
agencies. Such records must be main-
tained in accordance with the require-
ments set forth in §250.16 of this chap-
ter. Eligible recipient agencies must
sign a receipt for program commodities
which they receive under this part for
distribution to households or for use in
preparing meals, and records of all
such receipts must be maintained.

(2) Administrative funds. In addition to
maintaining financial records in ac-
cordance with 7 CFR part 3016, State

471



§251.10

agencies must maintain records to doc-
ument the amount of funds received
under this part and paid to eligible re-
cipient agencies for allowable adminis-
trative costs incurred by such eligible
recipient agencies. State agencies must
also ensure that eligible recipient
agencies maintain such records.

(3) Household information. Each dis-
tribution site must collect and main-
tain on record for each household re-
ceiving TEFAP commodities for home
consumption, the name of the house-
hold member receiving commodities,
the address of the household (to the ex-
tent practicable), the number of per-
sons in the household, and the basis for
determining that the household is eli-
gible to receive commodities for home
consumption.

(4) Record retention. All records re-
quired by this section must be retained
for a period of 3 years from the close of
the Federal Fiscal Year to which they
pertain, or longer if related to an audit
or investigation in progress. State
agencies may take physical possession
of such records on behalf of their eligi-
ble recipient agencies. However, such
records must be reasonably accessible
at all times for use during management
evaluation reviews, audits or investiga-
tions.

(b) Commodities not income. In accord-
ance with section 206 of Pub. L. 98-8, as
amended, and notwithstanding any
other provision of law, commodities
distributed for home consumption and
meals prepared from commodities dis-
tributed under this part shall not be
considered income or resources for any
purposes under any Federal, State, or
local law.

(c) Nondiscrimination. There shall be
no discrimination in the distribution of
foods for home consumption or avail-
ability of meals prepared from com-
modities donated under this part be-
cause of race, color, national origin,
sex, age, or handicap.

(d) Reports. (1) Submission of Form
FNS-667. Designated State agencies
must identify funds obligated and dis-
bursed to cover the costs associated
with the program at the State and
local level. State and local costs must
be identified separately. The data must
be identified on Form FNS-667, Report
of Administrative Costs (TEFAP) and
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submitted to the appropriate FNS Re-
gional Office on a quarterly basis. The
quarterly report must be submitted no
later than 30 calendar days after the
end of the quarter to which it pertains.
The final report must be submitted no
later than 90 calendar days after the
end of the fiscal year to which it per-
tains.

(2) Reports of excessive inventory. Each
State agency must complete and sub-
mit to the FNS Regional Office reports
to ensure that excessive inventories of
donated foods are not maintained, in
accordance with the requirements of
§250.17(a) of this chapter.

(e) State monitoring system. (1) Each
State agency must monitor the oper-
ation of the program to ensure that it
is being administered in accordance
with Federal and State requirements.
State agencies may not delegate this
responsibility.

(2) Unless specific exceptions are ap-
proved in writing by FNS, the State
agency monitoring system must in-
clude:

(i) An annual review of at least 25
percent of all eligible recipient agen-
cies which have signed an agreement
with the State agency pursuant to
§251.2(c), provided that each such agen-
cy must be reviewed no less frequently
than once every four years; and

(ii) An annual review of one-tenth or
20, whichever is fewer, of all eligible re-
cipient agencies which receive TEFAP
commodities and/or administrative
funds pursuant to an agreement with
another eligible recipient agency. Re-
views must be conducted, to the max-
imum extent feasible, simultaneously
with actual distribution of commod-
ities and/or meal service, and eligi-
bility determinations, if applicable.
State agencies must develop a system
for selecting eligible recipient agencies
for review that ensures deficiencies in
program administration are detected
and resolved in an effective and effi-
cient manner.

(3) Each review must encompass, as
applicable, eligibility determinations,
food ordering procedures, storage and
warehousing practices, inventory con-
trols, approval of distribution sites, re-
porting and recordkeeping require-
ments, and civil rights.
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(4) Upon concurrence by FNS, re-
views of eligible recipient agencies
which have been conducted by FNS Re-
gional Office personnel may be incor-
porated into the minimum coverage re-
quired by paragraph (e)(2) of this sec-
tion.

(6) If deficiencies are disclosed
through the review of an eligible re-
cipient agency, the State agency must
submit a report of the review findings
to the eligible recipient agency and en-
sure that corrective action is taken to
eliminate the deficiencies identified.

(f) Limitation on wunrelated activities.
(1) Activities unrelated to the distribu-
tion of TEFAP foods or meal service
may be conducted at distribution sites
as long as:

(i) The person(s) conducting the ac-
tivity makes clear that the activity is
not part of TEFAP and is not endorsed
by the Department (impermissible ac-
tivities include information not related
to TEFAP placed in or printed on bags,
boxes, or other containers in which
commodities are distributed). Recipes
or information about commodities,
dates of future distributions, hours of
operations, or other Federal, State, or
local government programs or services
for the needy may be distributed with-
out a clarification that the informa-
tion is not endorsed by the Depart-
ment;

(ii) The person(s) conducting the ac-
tivity makes clear that cooperation is
not a condition of the receipt of
TEFAP commodities for home con-
sumption or prepared meals containing
TEFAP commodities (cooperation in-
cludes contributing money, signing pe-
titions, or conversing with the per-
son(s)); and

(iii) The activity is not conducted in
a manner that disrupts the distribution
of TEFAP commodities or meal serv-
ice.

(2) Eligible recipient agencies and
distribution sites shall ensure that ac-
tivities unrelated to the distribution of
TEFAP foods or meal service are con-
ducted in a manner consistent with
paragraph (f)(1) of this section.

(3) Termination for violation. Except as
provided in paragraph (f)(4) of this sec-
tion, State agencies shall immediately
terminate from further participation in
TEFAP operations any eligible recipi-
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ent agency that distributes or permits
distribution of materials in a manner
inconsistent with the provisions of
paragraph (f)(1) of this section.

(4) Termination exception. The State
agency may withhold termination of
an eligible recipient agency’s or dis-
tribution site’s TEFAP participation if
the State agency cannot find another
eligible recipient agency to operate the
distribution in the area served by the
violating organization. In such -cir-
cumstances, the State agency shall
monitor the violating organization to
ensure that no further violations
occur.

(g) Use of volunteer workers and non-
USDA commodities. In the operation of
the Emergency Food Assistance Pro-
gram, State agencies and eligible re-
cipient agencies shall, to the maximum
extent practicable, use volunteer work-
ers and foods which have been donated
by charitable and other types of orga-
nizations.

(h) Maintenance of effort. The State
may not reduce the expenditure of its
own funds to provide commodities or
services to organizations receiving
funds or services under the Emergency
Food Assistance Act of 1983 below the
level of such expenditure existing in
the fiscal year when the State first
began administering TEFAP, or Fiscal
Year 1988, which is the fiscal year in
which the maintenance-of-effort re-
quirement became effective, whichever
is later.

(Approved by the Office of Management and
Budget under control number 0584-0313)

[61 FR 12823, Apr. 16, 1986. Redesignated and
amended at 51 FR 17934, May 13, 1987; 53 FR
156357, Apr. 29, 1988; 59 FR 16975, Apr. 11, 1994;
62 FR 53731, Oct. 16, 1997; 64 FR 72907, Dec. 29,
1999]
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AUTHORITY: Sec. 416, Agricutural Act of
1949 (7 U.S.C. 1431).

SOURCE: 51 FR 23518, June 30, 1986, unless
otherwise noted.

§252.1 Purpose and scope.

(a) Purpose. This part provides a pro-
gram whereby the Food and Nutrition
Service (FNS) and private processors of
food may enter into agreements under
which the processor will process and
distribute designated donated food to
eligible recipient agencies. The intent
of the program is to encourage private
industry, acting in cooperation with
the States and FNS, to develop new
markets in which donated food may be
utilized. It is expected that the proc-
essors will use their marketing abili-
ties to encourage eligible recipient
agencies to participate in the program.
Additionally, recipient agencies will
benefit by being able to purchase proc-
essed end products at a substantially
reduced price.

(b) Scope. The terms and conditions
set forth in this part are those under
which processors may enter into agree-
ments with FNS for the processing of
commodities designated by the Sec-
retary of Agriculture and the minimum
requirements which NCP processors
must meet. Also prescribed are distrib-
uting agency and recipient agency re-
sponsibilities.

(c) Eligible recipient agencies. Recipi-
ent agencies shall be eligible to partici-
pate in the NCP Program to the extent
of their eligibility to receive the food
involved in the NCP Program, pursuant
to §250.8 and part 251.

§252.2 Definitions.

The terms used in this part that are
defined in §§250.3 and 251.3 shall have
the meanings ascribed to them therein,
except as set forth in this section.

Agreement value of the donated com-
modity means the price assigned by the
Department to a donated food which
reflects the Department’s current ac-
quisition price, transportation and, if
applicable, processing costs related to
the food.

Distributing agencies means State,
Federal or private agencies which enter
into agreements with the Department
for the distribution of donated food to
eligible recipient agencies and recipi-
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ents; and FNS when it accepts title to
commodities from the Commodity
Credit Corporation (CCC) for distribu-
tion to eligible recipient agencies
under the National Commodity Proc-
essing Program. A recipient agency
may also be a distributing agency.

Donated food wvalue return system
means a system used by a processor or
distributor to reduce the price of the
end product by the agreement value of
the donated commodity.

NCP Program means a program under
which FNS and private processors of
food may enter into agreements under
which the processor will process and
distribute designated donated food to
eligible recipient agencies.

Recipient agency means disaster orga-
nizations, charitable institutions, non-
profit summer camps for children,
school food service authorities,
schools, service institutions, welfare
agencies, nutrition programs for the el-
derly, nonresidential child care institu-
tions and emergency feeding organiza-
tions.

Refund means (1) a credit or check
issued to a distributor in an amount
equal to the NCP contract value of do-
nated foods contained in an end prod-
uct sold by the distributor to a recipi-
ent agency at a discounted price or (2)
a check issued to a recipient agency in
an amount equal to the NCP contract
value of donated foods contained in an
end product sold to the recipient agen-
cy under a refund system.

Substitution means (1) the replace-
ment of donated food with like quan-
tities of domestically produced com-
mercial food of the same generic iden-
tity and of equal or better quality (i.e.,
cheddar cheese for cheddar cheese, non-
fat dry milk for nonfat dry milk, etc.);
or (2) in the case of donated nonfat dry
milk, substitution as defined under (1)
of this paragraph or replacement with
an equivalent amount, based on milk
solids content, of domestically pro-
duced concentrated skim milk.

[61 FR 23518, June 30, 1986, as amended at 52
FR 24977, July 2, 1987; 53 FR 34014, Sept. 2,
1988]

§252.3 Administration.

(a) Role of FNS. The Secretary will
designate those commodities which
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will be available under the NCP Pro-
gram. Only commodities made avail-
able without charge or credit under
any nutrition program administered by
USDA will be available under NCP.
FNS will act as the distributing agency
and the contracting agency under the
NCP Program. The Department will
pay costs for delivering donated com-
modities to participating NCP Program
processors.

(b) Food orders. When NCP Program
processors request donated food, FNS
will determine whether the quantities
ordered are consistent with the proc-
essor’s ability to sell end products and/
or the processor’s past demonstrated
performance under the Program. If the
quantities are appropriate, FNS will
request from CCC the donated food for
transfer of title to FNS and delivery to
a mutually agreed upon location for
use by the NCP Program processor.
The title to these commodities trans-
fers to FNS upon their acceptance by
the processor. FNS retains title to such
commodities until:

(1) They are distributed to eligible
recipient agencies in processed form, at
which time the recipient agency takes
title;

(2) They are disposed of because they
are damaged or out-of-condition; or

(3) Title is transferred to the NCP
Program processor upon termination of
the agreement.

(c) Substituted food. When the proc-
essor substitutes commercial food for
donated food in accordance with
§252.4(c)(7) of this part, title to the sub-
stituted food shall transfer to FNS
upon the initiation of the processing of
the end product containing the sub-
stituted food. Title to the equivalent
amount of donated food shall transfer
to the processor at the same time (ex-
cept when the substitution is necessary
to meet the 100 percent yield require-
ment or to otherwise replace missing
or out-of-condition donated food). Once
title has transferred, the processor
shall use the substituted food in ac-
cordance with the terms and conditions
of this part.

(d) Inventory levels. FNS will monitor
the inventory of each food processor to
ensure that the quantity of donated
food for which a processor is account-
able is at the lowest cost-efficient
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level. In no event shall a processor hold
in inventory more than a six-month
supply, based on average monthly
usage under the NCP Program, unless a
higher level has been specifically ap-
proved by FNS on the basis of justifica-
tion submitted by the processor. Under
no circumstances should the amount of
donated food requested by the proc-
essor be more than the processor can
accept and store at any one time. FNS
will make no further distribution to a
processor whose inventory exceeds
these limits until such time as the in-
ventory is reduced.

(e) Recipient agency registration. FNS
will register, upon request, eligible re-
cipient agencies. FNS will make avail-
able to food processors a listing of reg-
istered eligible recipient agencies for
marketing purposes. Any processor de-
siring additional listings will Dbe
charged a fee for the listing which is
commensurate with the Department’s
policy on user fees.

[61 FR 23518, June 30, 1986, as amended at 52
FR 24978, July 2, 1987; 59 FR 62986, Dec. T,
1994]

§252.4 Application to participate and
agreement.

(a) Application by processors to partici-
pate. Any food processor is eligible to
apply for participation in the NCP Pro-
gram. Agreement applications may be
filed with FNS at any time on an FNS-
approved form. FNS will accept or re-
ject the application of each individual
food processor within 30 days from the
date of receipt, except that FNS may,
at its discretion, extend such period if
it needs more information in order to
make its determination. In deter-
mining whether to accept or reject an
application, FNS shall take into con-
sideration at least the following mat-
ters: the financial responsibility of the
applicant; the ability of the applicant
to meet the terms and conditions of
the regulations and the NCP agree-
ment; ability to accept and store com-
modities in minimum truckload quan-
tities; historical performance under the
State and NCP processing programs;
anticipated new markets for NCP end
products; geographic areas served by
the processor; the ability of the appli-
cant to distribute processed products
to eligible recipient agencies; and a
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satisfactory record of integrity, busi-
ness ethics and performance. In addi-
tion, the processors must demonstrate
their ability to sell end products under
NCP by submitting supporting docu-
mentation such as written intent to
purchase, bids awarded, or historical
sales performance. FNS will make a
final determination based on all avail-
able documentation submitted.

(b) Agreement between FNS and Partici-
pating Food Processors. Upon approval
of an application for participating in
the NCP Program, FNS shall enter into
an agreement with the applicant food
processor. All agreements under the
NCP Program will terminate on the
June 30th following the agreement ap-
proval date. However, FNS may extend
processing contracts for two 1-year pe-
riods, provided that any changed infor-
mation must be updated before any
contract extension is granted, includ-
ing the information in paragraphs (c)(1)
and (c)(b) of this section.

(c) Processor requirements and respon-
sibilities. In accordance with the fol-
lowing provisions and the NCP agree-
ment, any processor participating in
the NCP Program may sell to any eligi-
ble recipient agency nationwide a proc-
essed product containing the donated
food received from FNS.

(1) The processor shall submit to FNS
end product data schedules which in-
clude a description of each end product
to be processed, the quantity of each
donated food and any other ingredient
which is needed to yield a specific
number of units of each end product.
FNS may permit processors to specify
the total quantity of any flavorings or
seasonings which may be used without
identifying the ingredients which are,
or may be, components of seasonings or
flavorings. The end product data sched-
ule shall provide pricing information
supplied by the processor as requested
by FNS and a thorough explanation of
what this pricing information rep-
resents. The end product data schedule
shall be made a part of the NCP agree-
ment.

(2) When determining the value of the
donated food, the processor shall use
the agreement value of the donated
food which shall be the price assigned
by the Department to a donated food
which reflects the Department’s cur-
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rent acquisition price, transportation
and, if applicable, processing costs re-
lated to the food.

(3) The processor shall demonstrate
to the satisfaction of FNS that inter-
nal controls are in place to insure that
duplicate reporting of sales under the
NCP Program and any other food dis-
tribution program does not occur.

(4) The processor shall use a method
of selling end products to recipient
agencies which ensures that the price
of each case of end product is reduced
by the agreement value of the donated
commodity and ensures proper ac-
countability. In line with FNS guide-
lines and subject to FNS approval, the
processor shall select one or more of
the following donated food value return
systems to use during the term of the
agreement. Regardless of the method
used, processors shall provide pricing
information summaries to recipient
agencies as soon as possible after con-
tract approval by FNS. If the pricing
information changes during the con-
tract period, processors shall provide
updated pricing information to FNS
and the recipient agencies 30 days prior
to the effective date. Regardless of the
method chosen for selling end products,
the processor shall reduce his inven-
tory only by the amount of donated
food represented by the discount or re-
fund placed on the end product.

(1) Direct sale. A direct sale is a sale
by the processor directly to the eligible
recipient agency. The following two
methods of direct sales are allowed:

(A) Discount system. When the recipi-
ent agency pays the processor directly
for an end product purchased, the proc-
essor shall invoice the recipient agency
at the net case price which shall reflect
the value of the discount established in
the agreement.

(B) Refund system. The processor shall
invoice the recipient agency for the
commercial/gross price of the end prod-
uct. The recipient agency shall submit
a refund application to the processor
within 30 days of receipt of the proc-
essed end product, except that recipi-
ent agencies may submit refund appli-
cations to a single processor on a Fed-
eral fiscal quarterly basis if the total
anticipated refund due for all pur-
chases of end product from that proc-
essor during the quarter is 25 dollars or
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less. The processor shall pay directly
to the eligible recipient agency within
30 days of receipt of the refund applica-
tion from the recipient agency, an
amount equal to the established agree-
ment value of donated food per case of
end product multiplied by the number
of cases delivered to and accepted by
the recipient agency, except that proc-
essors may group together refund ap-
plications for a single recipient agency
on a Federal fiscal quarterly basis if
the total anticipated refund due that
recipient agency during the quarter is
25 dollars or less. In no event shall re-
fund applications for purchases during
the period of agreement be accepted by
the processor later than 60 days after
the close of the agreement period.

(ii) Indirect sale. An indirect sale is a
sale by the processor through a dis-
tributor to an eligible recipient agen-
cy. Indirect sales can be made with or
without dual billing. Dual billing in-
volves the processor billing the recipi-
ent agency for the end product and the
distributor billing the recipient agency
for the cost of services rendered in the
handling and delivery of the end prod-
uct. The following three methods of in-
direct sales are allowed:

(A) Sale through distributor with dual
billing. When end products are sold to
recipient agencies through a dis-
tributor under a system utilizing dual
billing, the processor shall invoice the
recipient agencies directly for the end
products purchased at the net case
price which reflects the value of the
discount established in the agreement.
The processor shall ensure that the dis-
tributor bills the recipient agencies
only for the services rendered in the
handling and delivery of the end prod-
uct. The processor shall maintain de-
livery and/or billing invoices to sub-
stantiate the quantity of end product
delivered to each recipient agency and
the net case price charged by the proc-
essor which reflects the discount estab-
lished by the agreement.

(B) Sale through distributor without
dual billing. When end products are sold
to recipient agencies through a dis-
tributor without dual billing, proc-
essors shall provide refunds to the dis-
tributor and ensure that the dis-
tributor provides discounts of equal
value to recipient agencies. Under this
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system, the processor shall sell end
products to a distributor at the proc-
essor’s commercial/gross price for the
end product. The processor’s invoice
shall reflect the value of commodities
contained in the end product as estab-
lished by the agreement. The processor
shall ensure that the distributor sub-
mits a refund application to the proc-
essor within 30 days after the eligible
recipient agency receives the processed
end product. The processor shall ensure
that the refund application includes
documentation of the purchase of end
products by the eligible recipient agen-
cy through substantiating invoices and
that the recipient agency has pur-
chased the end product at the net case
price which reflects the value of the
discount established by the agreement.
Within 30 days of the receipt of the re-
fund application, the processor shall
issue payment directly to the dis-
tributor in an amount equal to the
stated agreement value of the donated
food contained in the purchased end
products covered by the application. In
no event shall refund applications for
purchases during the period of agree-
ment be accepted by the processors
later than 60 days after the close of the
agreement period. The processor shall
verify a statistically valid sample of
discount sales made by distributors
without dual billing in a manner which
ensures a 95 percent confidence level.
All such sales reported during a quar-
ter shall be verified at the end of that
quarter. Processors shall verify that
sales were made only to eligible recipi-
ent agencies and that the value of do-
nated commodities was passed through
to those recipient agencies. The proc-
essor shall report to FNS the level of
invalid or inaccurate sales identified in
each quarter within 60 days after the
close of each quarter. At the same time
such report is submitted, the processor
shall submit to FNS a corrective ac-
tion plan designed to correct problems
identified in the verification effort.
The processor shall adjust performance
reports to reflect the invalid sales
identified during the verification effort
required by this paragraph. If, as a re-
sult of this verification, FNS deter-
mines that the value of donated food
has not been passed on the recipient
agencies or that end products have
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been improperly distributed, FNS may
assert a claim against the processor.

(C) Sale through distributor with a re-
fund. Under the refund system, proc-
essors shall sell end products to dis-
tributors at the commercial/gross price
of the end product. Distributors shall
sell end products to recipient agencies
at the commercial/gross price of the
end products. Processors shall ensure
that their invoices and the invoices of
distributors identify the discount es-
tablished by the agreement. Recipient
agencies shall submit refund applica-
tions to processors within 30 days of re-
ceipt of the processed end product.
Within 30 days of the receipt of the re-
fund application from the recipient
agency certifying actual purchases of
end product from substantiating in-
voices maintained by the recipient
agency, the processor shall compute
the amount and issue payment of the
refund directly to the recipient agency.
In no event shall refund applications
for purchases during the period of the
agreement be accepted by the processor
later than 60 days after the close of the
agreement period.

(iii) Other value pass-through systems.
Processors may submit to FNS for ap-
proval any proposed value pass-through
(VPT) system not identified in this sec-
tion. The ‘“‘other’” VPT system must, in
the judgment of FNS, be verifiable and
easily monitored. Any VPT system ap-
proved under this part must comply
with the sales verification require-
ments specified in paragraph
(c)(4)(ii)(B) of this section or an alter-
native system approved by FNS. If an
alternative system is approved, FNS
will notify the States in which the sys-
tem will be used. The Department re-
tains the authority to inspect and re-
view all pertinent records under all
VPT systems, including the
verification of a required statistically
valid sample of sales. FNS may con-
sider the paperwork and resource bur-
den associated with alternative value
pass-through systems when considering
approval and reserves the right to deny
approval of systems which are labor-in-
tensive and provide no greater account-
ability than those systems permitted
under paragraph (c)(4) of this section.

(5) The processor shall furnish to
FNS prior to the ordering of any do-
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nated food for processing, a perform-
ance supply and surety bond obtained
from surety companies listed in the
current Department of Treasury Cir-
cular 570 or an irrevocable letter of
credit to cover the amount of inven-
tory on hand and on order.

(6) The processor shall draw down in-
ventory only for the amount of donated
food used to produce the end product.
In instances in which concentrated
skim milk is substituted for nonfat dry
milk, the processor shall draw down
donated nonfat dry milk inventory
only in an amount equal to the amount
of concentrated skim milk, based on
milk solids content, used to produce
the end product. Processors shall en-
sure that an amount equivalent to 100
percent of the donated food provided to
the processor under the NCP Program
is physically contained in end prod-
ucts. Additional commodities required
to account for loss of donated food dur-
ing production shall be obtained from
non-donated food.

(7)) Only butter, cheese, corn grits,
cornmeal, flour, macaroni, nonfat dry
milk, peanut butter, peanut granules,
roasted peanuts, rice, rolled oats,
rolled wheat, shortening, vegetable oil,
and spaghetti may be substituted as
defined in §252.2 and such other food as
FNS specifically approves as substitut-
able under paragraph (¢)(7)(i)(A) of this
section (substitution of meat and poul-
try items shall not be permitted).

(A) Processors may request approval
to substitute commercial foods for do-
nated foods not listed in paragraph
(e)(M)(i) of this section by submitting
such request to FNS in writing and sat-
isfying the requirements of paragraph
(c)(7) of this section. FNS will notify
the processor in writing of authoriza-
tion to substitute commercial foods for
donated foods not listed in paragraph
(c)(M)() of this section and such author-
ization shall apply for the duration of
all current contracts entered into by
the processor pursuant to this section.

(B) The processor shall maintain
records to substantiate that it con-
tinues to acquire on the commercial
market amounts of substitutable food
consistent with their levels of non-NCP
Program production and to document
the receipt and disposition of the do-
nated food.
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(C) FNS shall withhold deliveries of
donated food from processors that FNS
determines have reduced their level of
non-NCP Program production because
of participation in the NCP Program.

(ii) When the processor seeks FNS ap-
proval to substitute donated nonfat dry
milk with concentrated skim milk
under paragraph (c)(7)(i)(A) of this sec-
tion, an addendum must be added to
the request which states:

(A) The percent of milk solids that,
at a minimum, must be contained in
the concentrated skim milk;

(B) The weight ratio of concentrated
skim milk to donated nonfat dry milk:

(I) The weight ratio is the weight of
concentrated skim milk which equals
one pound of donated nonfat dry milk,
based on milk solids;

(2) In calculating this weight, nonfat
dry milk shall be considered as con-
taining 96.5 percent milk solids;

(3) If more than one concentration of
concentrated skim milk is to be used, a
separate weight ratio must be specified
for each concentration;

(C) The processor’s method of
verifying that the milk solids content
in the concentrated skim milk is as
stated in the request;

(D) A requirement that the con-
centrated skim milk shall be produced
in a USDA approved plant or in a plant
approved by an appropriate regulatory
authority for the processing of Grade A
milk products; and

(E) A requirement that the contact
value of donated food for a given
amount of concentrated skim milk
used to produce an end product is the
value of the equivalent amount of do-
nated nonfat dry milk, based on the
weight ratio of the two foods.

(iii) Substitution must not be made
solely for the purpose of selling or dis-
posing of the donated commodity in
commercial channels for profit.

(8) The processor shall be liable for
all donated food provided under the
agreement. The processor shall imme-
diately report to FNS any loss or dam-
age to donated food and shall dispose of
damaged or out-of-condition food in ac-
cordance with §250.7.

(9) The processor shall submit to FNS
monthly performance reports reflect-
ing the sale and delivery of end prod-
ucts during the month.
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(i) The processor shall ensure that
the monthly performance report is
postmarked no later than the last day
of the month following the month
being reported. The processor shall
identify the month of delivery for each
sale reported. The sale and delivery of
end products for any prior month may
be included on the monthly perform-
ance report. The processor monthly
performance report shall include:

(A) The donated food inventory at
the beginning of the reporting month;

(B) Amount of donated food received
from the Department during the re-
porting month;

(C) Amount of donated food trans-
ferred to and/or from existing inven-
tory;

(D) A list of all recipient agencies
purchasing end products and the num-
ber of units of end products delivered
to each during the report month;

(E) The net price paid for each unit of
end product and whether the sale was
made under a discount or refund sys-
tem;

(F) When the sale is made through a
distributor, the name of the dis-
tributor;

(G) The amount of inventory draw-
down represented by reported sales;
and

(H) The donated food inventory at
the end of the reporting month.

(ii) In addition to reporting the infor-
mation identified in paragraph (c)(9)(i)
of this section, processors substituting
concentrated skim milk for donated
nonfat dry milk shall report the fol-
lowing information for the reporting
period:

(A) The number of pounds of nonfat
dry milk used in commercial products
sold to outlets which are not recipient
agencies; and

(B) The number of pounds of con-
centrated skim milk and the percent of
milk solids contained therein, used in
end products sold to recipient agencies.

(iii) At the end of each agreement pe-
riod, there will be a final 90 day rec-
onciliation period in which processors
may adjust NCP sales for any month.

(10) The processor shall maintain
complete and accurate records of the
receipt, disposal and inventory of do-
nated food including end products proc-
essed from donated food.

479



§252.4

(i) The processor shall keep produc-
tion records, formulae, recipes, daily or
batch production records, loadout
sheets, bills of lading, and other proc-
essing and shipping records to substan-
tiate the use of the donated food and
the subsequent redelivery to an eligible
recipient agency.

(ii) The processor shall document
that sales reported on monthly per-
formance reports, specified in para-
graph (¢)(9) of this section were made
only to eligible recipient agencies and
that the normal wholesale price of the
product was discounted or a refund
payment made for the agreement value
of the donated commodity.

(iii) When donated food is commin-
gled with commercial food, the proc-
essor shall maintain records which will
permit an accurate determination of
the donated commodity inventory.

(iv) The processor shall make all per-
tinent records available for inspection
and review upon request by FNS, its
representatives and the General Ac-
counting Office (GAO). All records
must be retained for a period of three
years from the close of the Federal fis-
cal year to which they pertain. Longer
retention may be required for resolu-
tion of an audit or of any litigation.

(11) The processor shall obtain, upon
FNS request, Federal acceptance serv-
ice grading and review of processing
activities and shall be bound by the
terms and conditions of the grading
and/or review.

(12) The processor shall indemnify
and save FNS and the recipient agency
free and harmless from any claims,
damages, judgments, expenses, attor-
ney’s fees, and compensation arising
out of physical injury, death, and/or
property damage sustained or alleged
to have been sustained in whole or in
part by any and all persons whatsoever
as a result of or arising out of any act
or omission of the processor, his/her
agents or employees, or caused or re-
sulting from any deleterious substance,
including bacteria, in any of the prod-
ucts produced from donated food.

(13) The processor shall be liable for
payment for all uncommitted food in-
ventory remaining at agreement termi-
nation.

(i) When agreements are terminated
at the request of the processor or at

7 CFR Ch. I (1-1-02 Edition)

FNS’ request because there has been
noncompliance on the part of the proc-
essor with the terms and conditions of
the agreement, or if any right of FNS
is threatened or jeopardized by the
processor, the processor shall pay FNS
an amount equal to the CCC unre-
stricted sales price, the cost CCC of re-
placement on the date the agreement is
terminated, or the agreement value of
donated commodities, whichever is
highest, for the inventory, plus any ex-
penses incurred by FNS.

(ii) When the agreements are termi-
nated at FNS’ request where there has
been no fault or negligence on the part
of the processor, the processor shall
pay FNS an amount equal to the CCC
unrestricted sales price, the cost to
CCC of replacement on the date the
agreement is terminated, or the agree-
ment value of the donated commod-
ities, whichever is highest, for the in-
ventory, unless FNS and the processor
mutually agree on another value.

(14) The processor shall not assign
the processing contract or delegate any
aspect of processing under a sub-
contract or other arrangement without
the written consent of FNS. The sub-
contractor shall be required to become
a party to the processing contract and
conform to all conditions contained in
that contract.

(15) The processor shall comply fully
with the provisions of the NCP agree-
ment and all Federal regulations and
instructions relevant to the NCP Pro-
gram.

(16) The processor shall label end
products in accordance with §250.15(F)
and, when end products contain vege-
table protein products, in accordance
with 7 CFR part 210, 225, or 226 appen-
dix A.

(17) The processor shall return to
FNS any funds received from the sale
of donated food containers and the
market value or the price received
from the sale of any by-products of do-
nated food or commercial food which
has been substituted for donated food.

(18) For any year in which a proc-
essor receives more than $250,000 in do-
nated food, the processor shall obtain
an independent audit conducted by a
Certified Public Accountant (CPA) for
that year. Processors receiving $75,000
to $250,000 in donated food each year
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shall obtain an independent audit con-
ducted by a CPA every two years and
those receiving less than $75,000 in do-
nated food each year shall obtain an
independent audit conducted by a CPA
every three years. Processors in the
three year audit cycle shall move into
the two year audit cycle when the
value of donated food received reaches
$75,000. If the Department determines
that the audit is not acceptable or that
the audit has disclosed serious defi-
ciencies, the processor shall be subject
to additional audits by OIG at the re-
quest of FNS.

(i) Audits shall be conducted in ac-
cordance with the auditing provisions
set forth under the Standards for Audit
of Government Organizations, Programs,
Activities and Functions, and the FNS
Audit Guide for Multi-State Proc-
essors.

(ii) The costs of the audits shall be
borne by the processor.

(iii) Awudit findings shall be sub-
mitted by the processors to FNS.

(iv) Noncompliance with the audit re-
quirement contained in this part will
render the processor ineligible to enter
into another processing contract until
the required audit has been conducted
and deficiencies corrected.

[61 FR 23518, June 30, 1986, as amended at 52
FR 16369, May 5, 1987; 52 FR 24978, July 2,
1987; 53 FR 16379, May 9, 1988; 53 FR 34014,
Sept. 2, 1988; 59 FR 62986, Dec. 7, 1994]

§252.5 Recipient agency
ities.

(a) Registration. Recipient agencies
that have approved agreements with
State distributing agencies to receive
donated food may register with FNS on
an FNS approved form to participate in
the NCP Program. Upon request, FNS
will provide recipient agencies with
registration forms. Recipient agencies
shall notify FNS when they are no
longer eligible to receive donated food
under an agreement. Failure to notify
FNS shall result in claim action.

(b) Recipient agency records. Each re-
cipient agency shall maintain accurate
and complete records with respect to
the receipt, disposal, and inventory of
donated food, including products proc-
essed from donated food, and with re-
spect to any funds which arise from the
operation of the distribution program.

responsibil-
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(c) Refunds. A recipient agency pur-
chasing end products under the NCP
Program from a processor utilizing a
refund system shall submit a refund
application supplied by the processor
to the processor within 30 days of re-
ceipt of the end products, except that
recipient agencies may submit refund
applications to a single processor on a
Federal fiscal quarterly basis if the
total anticipated refund due for all pur-
chases of end product from that proc-
essor during the quarter is 25 dollars or
less. Recipient agencies must insure
that any funds received as a result of
refund payments be designated for use
by the food service department.

(d) Verification. If requested by FNS,
each recipient agency shall cooperate
in the verification of end product sales
reported by processors under the NCP
Program. The recipient agency may be
requested to verify actual purchases of
end products as substantiated by the
recipient agency’s invoices and may
also be requested to verify that the in-
voice correctly identifies the discount
included or refund due for the value of
the donated ingredient contained in
the end product.

[61 FR 23518, June 30, 1986, as amended at 59
FR 62987, Dec. 7, 1994]

§252.6 Miscellaneous provisions.

(a) Improper distribution or loss of or
damage to donated food. If a processor
improperly distributes or uses any do-
nated food, or causes loss of or damage
to a donated food through its failure to
provide proper storage, care, or han-
dling, FNS shall require the processor
to pay to the Department the value of
the donated food as determined by the
Department.

(b) Disposition of damaged or out-of-
condition food. Donated food which is
found to be damaged or out-of-condi-
tion and is declared unfit for human
consumption by Federal, State, or
local health officials, or by any other
inspection services or persons deemed
competent by the Department, shall be
disposed of in accordance with instruc-
tions of the Department. This instruc-
tion shall direct that unfit donated
food be sold in a manner prescribed by
the Department with the net proceeds
thereof remitted to the Department.
Upon a finding by the Department that
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donated food is unfit for human con-
sumption at the time of delivery to a
recipient agency and when the Depart-
ment or appropriate health officials re-
quire that such donated food be de-
stroyed, the processor shall pay for any
expenses incurred in connection with
such donated food as determined by the
Department. The Department may, in
any event, repossess damaged or out-
of-condition donated food.

(c) FNS sales verification. FNS may
conduct a verification of processor re-
ported sales utilizing a statistically
valid sampling technique. If, as a result
of this verification, FNS determines
that the value of the donated food has
not been passed on to recipient agen-
cies or if end products have been im-
properly distributed, FNS may assert a
claim against the processor. This claim
may include a projection of the
verification sample to the total NCP
sales reported by the processor.

(d) Sanctions. Any processor or recipi-
ent agency which has failed to comply
with the provisions of this part or any
instructions or procedures issued in
connection herewith, or any agree-
ments entered into pursuant hereto,
may, at the discretion of the Depart-
ment, be disqualified from further par-
ticipation in the NCP Program. Rein-
statement may be made at the option
of the Department. Disqualification
shall not prevent the Department from
taking other action through other
available means when considered nec-
essary, including prosecution under ap-
plicable Federal statutes.

(e) Embezzlement, misuse, theft, or ob-
tainment by fraud of commodities and
commodity related funds, assets, or prop-
erty in child nutrition programs. Whoever
embezzles, willfully misapplies, steals,
or obtains by fraud commodities do-
nated for use in the NCP Program, or
any funds, assets, or property deriving
from such donations, or whoever re-
ceives, conceals, or retains such com-
modities, funds, assets, or property for
his own use or gain, knowing such com-
modities, funds, assets, or property
have been embezzled, willfully mis-
applied, stolen, or obtained by fraud,
shall be subject to Federal criminal
prosecution under section 12(g) of the
National School Lunch Act, as amend-
ed, or section 4(c) of the Agriculture
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and Consumer Protection Act of 1973,
as amended. For the purpose of this
paragraph ‘‘funds, assets, or property”’
include, but are not limited to, com-
modities which have been processed
into different end products as provided
for by this part, and the containers in
which commodities have been received
from the Department.

§252.7 OMB control number.

The information collection and re-
porting requirements contained in this
part have been approved by the Office
of Management and Budget under con-
trol number 0584-0325.

PART 253—ADMINISTRATION OF
THE FOOD DISTRIBUTION PRO-
GRAM FOR HOUSEHOLDS ON IN-
DIAN RESERVATIONS

Sec.
253.1
253.2
253.3
253.4
253.5
253.6

General purpose and scope.

Definitions.

Availability of commodities.

Administration.

State agency requirements.

Eligibility of households.

253.7 Certification of households.

2563.8 Administrative disqualification proce-
dures for intentional program violation.

253.9 Claims against households.

2563.10 Commodity control, storage and dis-
tribution.

2563.11 Administrative funds for State agen-
cies.

AUTHORITY: 91 Stat. 958 (7 U.S.C. 2011-2032).

SOURCE: 44 FR 35928, June 19, 1979, unless
otherwise noted. Redesignated by Amdt. 1, 47
FR 14137, Apr. 2, 1982.

§253.1 General purpose and scope.

This part describes the terms and
conditions under which: commodities
(available under part 250 of this chap-
ter) may be distributed to households
on or near all or any part of any Indian
reservation, the program may be ad-
ministered by capable Indian tribal or-
ganizations, and funds may be obtained
from the Department for the costs in-
curred in administering the program.
This part also provides for the concur-
rent operation of the Food Distribution
Program and the Food Stamp Program
on Indian reservations when such con-
current operation is requested by an
ITO.
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§253.2 Definitions.

(a) Exercises governmental jurisdiction
means the active exercise of the legis-
lative, executive or judicial powers of
government by an Indian tribal organi-
zation.

(b) Food distribution program means a
food distribution program for house-
holds on Indian reservations operated
pursuant to sections 4(b) and 1304(a) of
Pub. L. 95-113.

(¢c) Indian tribal household means a
household in which at least one house-
hold member is recognized as a tribal
member by any Indian tribe, as defined
in paragraph (d) of this section.

(d) Indian tribe means (1) any Indian
tribe, Band, or other organized Indian
group, for example, a Rancheria, Pueb-
lo, or colony, and including any Alaska
Native village or regional or village
corporation (established pursuant to
the Alaska Native Claims Settlement
Act (85 Stat. 688)), and that is on a res-
ervation and recognized as eligible for
Federal programs and services provided
to Indians because of their status as In-
dians; or (2) any Indian tribe or Band
on a reservation holding a treaty with
a State government.

(e) Indian tribal organization (ITO)
means: (1) The recognized governing
body of any Indian tribe on a reserva-
tion; or (2) the tribally recognized
intertribal organization which the rec-
ognized governing bodies of two or
more Indian tribes on a reservation au-
thorize to operate the Food Stamp Pro-
gram or a Food Distribution Program
on their behalf.

(f) Owverissuance means the dollar
value of commodities issued to a
household that exceeds the dollar value
of commodities it was eligible to re-
ceive.

(g) Reservation means the geographi-
cally defined area or areas over which
an ITO exercises governmental juris-
diction so long as such area or areas
are legally recognized by the Federal
or a State government as being set
aside for the use of Indians.

(h) State means any one of the fifty
States, the District of Columbia, and
the reservation of an Indian tribe
whose ITO meets the requirements of
the Food Stamp Act of 1977 for partici-
pation as a State agency.

(i) State agency means:

§253.3

(1) The agency of State government,
including the local offices thereof,
which enters into an agreement with
FNS for the distribution of commod-
ities on all or part of an Indian reserva-
tion, and

(2) The ITO of any Indian tribe, de-
termined by the Department to be ca-
pable of effectively administering a
Food Distribution Program, which en-
ters into an agreement with FNS for
the distribution of commodities on all
or part of an Indian reservation.

(3j) Urban place means a town or city
with a population of 10,000 or more.

[44 FR 35928, June 19, 1979. Redesignated and
amended by Amdt. 1, 47 FR 14137, Apr. 2, 1982;
59 FR 1449, Jan. 11, 1994; 64 FR 73382, Dec. 30,
1999]

§253.3 Availability of commodities.

(a) Conditions for distribution. In juris-
dictions where the Food Stamp Pro-
gram is in operation, there shall be no
distribution of commodities to house-
holds under the authority of any law,
except that distribution may be made
(1) on a temporary basis under pro-
grams authorized by law to meet dis-
aster relief needs, (2) for the purpose of
the Commodity Supplemental Food
Program, and (3) whenever a request
for concurrent or separate Food Dis-
tribution Program on a reservation is
made by an ITO.

(b) Concurrent or separate food pro-
gram operation. Distribution of com-
modities, with or without the Food
Stamp Program, shall be made when-
ever an ITO submits to FNS a com-
pleted application for the Food Dis-
tribution Program on all or part of a
reservation and the application is ap-
proved by FNS.

(1) Except as provided in paragraph
(b)(2) of this section, when the Food
Distribution Program is operating on
all or part of a reservation, all eligible
households within those boundaries
may participate in the Food Distribu-
tion Program, or, if the ITO has elected
concurrent operation of the Food
Stamp Program, may elect to partici-
pate in either program, without regard
to whether the household is an Indian
tribal household.

(2) FNS may determine, based on the
number of non-Indian tribal households
located on all or part of a reservation,
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that concurrent operation is necessary.
When such a determination has been
made all households residing in such
areas may apply to participate in ei-
ther the Food Stamp or the Food Dis-
tribution Program.

(c) Household distribution. Commod-
ities acquired under section 416 of the
Agricultural Act of 1949, as amended;
section 32 of Pub. L. 320, 74th Congress,
as amended; section 709 of the Food and
Agricultural Act of 1963, as amended;
and section 4(a) of the Agriculture and
Consumer Protection Act of 1973, as
amended, by section 1304 of the Food
and Agriculture Act of 1977, may be
made available under part 250 of this
chapter for distribution to households
in accordance with the provisions of
that part and the additional provisions
and requirements of this part.

(d) Food distribution program benefits.
Households eligible under this part
shall receive a monthly food package
based on the number of household
members. The food package offered to
each household shall consist of a quan-
tity and variety of commodities made
available by the Department to provide
eligible households with an oppor-
tunity to obtain a more nutritious diet
and shall represent an acceptable nu-
tritional alternative to Food Stamp
Program benefits. The food package of-
fered to each household by the State
agency shall contain a variety of foods
from each of the food groups in the
Food Distribution Program on Indian
Reservations Monthly Distribution
Guide Rates by Household Size—Vege-
tables, Fruit, Bread-Cereal-Rice-Pasta,
Meat-Poultry-Fish-Dry Beans-Eggs-
Nuts, Milk-Yogurt-Cheese, and Fats-
Oils-Sweets. FNS shall periodically no-
tify State agencies of the kinds of com-
modities it proposes to make available
based, insofar as practicable, on the
preferences of eligible households as
determined by the State agency. In the
event one or more of the proposed com-
modities cannot be delivered, the De-
partment shall arrange for delivery of
a similar commodity within the same
food group.

[44 FR 35928, June 19, 1979. Redesignated by
Amdt. 1, 47 FR 14137, Apr. 2, 1982, as amended
at 656 FR 47833, Aug. 4, 2000]
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§253.4 Administration.

(a) Federal administration. Within the
Department of Agriculture, the Food
and Nutrition Service (FNS) shall be
responsible for the Food Distribution
Program. FNS shall have the power to
determine the amount of any claim and
to settle and adjust any claim.

(b) State agency administration. (1) If
FNS determines that the ITO is capa-
ble of effective and efficient adminis-
tration, the ITO shall administer the
Food Distribution Program on all or
part of the reservation. If FNS deter-
mines that the ITO is not capable of ef-
fective and efficient administration of
the Food Distribution Program, the ap-
propriate agency of the State govern-
ment shall be responsible for the Food
Distribution Program on all or part of
the Indian reservation. In addition, the
appropriate agency of the State gov-
ernment may administer the Program
on behalf of an otherwise capable tribe
if agreed to in writing by both parties.

(2) In the case where the Indian res-
ervation boundaries cross State lines,
the ITO and appropriate State agencies
may jointly request FNS approval that
a single State agency administer the
Food Distribution Program on all or
part of the Indian reservation.

(3) An agency of State government
responsible for administering the Food
Distribution Program may contract
Program functions to an ITO. These
functions include, but are not limited
to, outreach, preparation of bilingual
materials, commodity issuance, deter-
mination of food preferences of house-
holds, publicizing uses of commodities,
and transportation and on-site delivery
services. The State agency may also
use the ITO in prescreening trans-
lations, interpretive services and other
noncertification functions. The State
agency shall not contract responsi-
bility for certification activities such
as interviews or eligibility determina-
tions with an ITO that has been deter-
mined incapable of administering the
Food Distribution Program. In all
cases the State agency shall retain full
responsibility for program administra-
tion.

(¢) Qualification as a reservation. (1)
The appropriate ITO of an established
Indian reservation will qualify for par-
ticipation under the provisions of this
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part, when that ITO files an applica-
tion which demonstrates the status of
an area as an established reservation,
unless FNS determines that such
area(s) does not qualify as a reserva-
tion as that term is defined in these
regulations. For purposes of this part,
established reservation means the geo-
graphically defined area(s) currently
recognized and established by Federal
or State treaty or by Federal statute
whereby such geographically defined
area(s) is set aside for the use of Indi-
ans. Where such established areas
exist, the appropriate ITO is presumed
to exercise governmental jurisdiction,
unless otherwise determined by FNS.

(2) The appropriate ITO for other
areas, in order to qualify as reserva-
tions for the provisions of this part,
must show to FNS:

(i) That the ITO exercises govern-
mental jurisdiction over a geographic
area(s) which enjoys legal recognition
from the Federal or a State govern-
ment and is set aside for the use of In-
dians;

(ii) A clear and precise description of
the boundaries of such geographic
area(s).

(d) Application by an ITO. Any ITO
which desires to participate in the
Food Distribution Program shall file
an application with the FNS Regional
Office serving the State or States in
which the reservation is located. The
ITO shall specify if it is requesting the
Food Distribution Program alone or
concurrently with the Food Stamp
Program. The ITO shall also specify
whether it wants either or both pro-
grams on all or part of the reservation,
and if on part, shall describe the geo-
graphic boundaries of the relevant
part(s). Additionally, if the ITO wishes
to serve areas near the reservation, the
ITO shall describe the geographic
boundaries of the near area(s) for FNS
review and approval. Any urban place
inside a reservation can be served by
the Food Distribution Program. Any
urban place outside reservation bound-
aries may not be served. However, an
ITO or State agency can request the
Department to change those limita-
tions with justification. The ITO appli-
cation shall also provide other infor-
mation requested by FNS, including
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but not limited to, that the ITO serves
an established reservation or a reserva-
tion otherwise qualified as described in
paragraph (c) of this section. Properly
addressed applications shall be ac-
knowledged by the FNS Regional Of-
fice in writing within five working
days of receipt.

(e) Tribal capability. (1) In deter-
mining whether the ITO on a given res-
ervation is potentially capable of effec-
tively and efficiently administering a
Food Distribution Program, allowing
for fulfillment of that potential
through training and technical assist-
ance, FNS shall consult with other
sources, such as the BIA, and shall con-
sider the ITO’s experience, if any, in
operating other government programs
and its management and fiscal capa-
bilities. Other factors for evaluation
include, but are not limited to, the
ITO’s ability to:

(i) Order and properly store commod-
ities,

(ii) Certify eligible households,

(iii) Arrange for physical issuance of
commodities,

(iv) Keep appropriate records and
submit required reports,

(v) Budget and account for adminis-
trative funds,

(vi) Determine the food preferences
of households, and

(vii) Conduct on-site reviews of cer-
tification and distribution procedures
and practices.

(2) The Food and Nutrition Service
(FNS) shall make a determination of
potential Indian Tribal Organization
(ITO) capability within 30 days of re-
ceipt of a completed application for the
Food Distribution Program. FNS shall
promptly advise ITOs of the need for
additional information if an incom-
plete application is received.

(3) FNS shall, if requested by an ITO
which has been determined by FNS to
be potentially capable of administering
a Food Distribution Program, provide
the ITO’s designees with appropriate
training and technical assistance to
prepare the ITO to take over program
administration. In determining what
training and technical assistance are
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necessary, FNS shall consult with the
ITO and other sources, such as the BIA.

[44 FR 35928, June 19, 1979, as amended by
Amdt. 163, 45 FR 14006, Mar. 4, 1980. Redesig-
nated and amended by Amdt. 1, 47 FR 14137,
Apr. 2, 1982]

§253.5 State agency requirements.

(a) Plan of operation. (1) The State
agency that assumes responsibility for
the Food Distribution Program shall
submit a plan of operation for approval
by FNS. Approval of the plan shall be
a prerequisite to the donation of com-
modities available for use by house-
holds under part 250 of this chapter.
The approved plan shall be considered
permanent, with amendments to be
added as changes in State agency ad-
ministration or management of the
program, as described in the plan, are
made, or at the request of FNS. No
amendment to the plan of operation of
any State agency shall be effective
without prior approval of FNS, and
FNS may require amendment of any
plan as a condition of continuing ap-
proval. If the agency is not an ITO, the
appropriate agency of the State gov-
ernment shall also:

(i) Consult in good faith with the ITO
on the reservation where the appro-
priate agency of the State government
is responsible for administering the
Food Distribution Program.

(ii) A State agency which is not an
ITO shall submit its plan of operation,
budget and any substantive subsequent
amendments to the ITO for comment
at least 45 days prior to submission of
the plan, budget or amendment to
FNS. Comments by the ITO shall be at-
tached to the plan, budget or amend-
ment which is submitted to FNS. This
paragraph does not apply to amend-
ments required by FNS under
§253.7(a)(1).

(2) The plan of operation shall de-
scribe the manner in which commod-
ities will be distributed, including, but
not limited to, the storage and dis-
tribution facilities to be used, the pro-
cedures to assure ongoing consultation
with the ITO where the appropriate
agency of the State government admin-
isters the Program, the method by
which the food preferences of house-
holds shall be determined, the manner
in which the State agency plans to su-
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pervise the Food Distribution Program,
and plans by which the State agency
will control dual participation. The
plan shall also include by reference or
otherwise the following assurances:

(i) No household on any Indian res-
ervation shall be permitted to partici-
pate simultaneously in the Food Stamp
Program and the Food Distribution
Program.

(ii) The value of the commodities
provided to any eligible household
shall not be considered income or re-
sources for any purposes under any
Federal, State, or local laws, including,
but not limited to, laws relating to
taxation, welfare, and public assistance
programs; and no State agency shall
decrease any assistance otherwise pro-
vided to a household because of the re-
ceipt of commodities.

(iii) The distribution of commodities
shall not be used as a means for fur-
thering the political interest of any in-
dividual or party.

(iv) There shall be no discrimination
in the certification of applicant house-
holds or in the distribution of commod-
ities because of sex, race, color, age,
political beliefs, religion, handicap or
national origin.

(v) Households shall not be required
to make any payments in money, ma-
terials or services for, or in connection
with, the receipt of commodities; and
they shall not be solicited in connec-
tion with the receipt of commodities
for voluntary cash contributions for
any purpose.

(vi) Adequate personnel, including
supervisory personnel, to review the
Food Distribution Program shall be
provided to ensure compliance with the
requirements of this part.

(vii) Use of disclosure of information
obtained from food distribution appli-
cant households, exclusively for the
Food Distribution Program, shall be
restricted to persons directly con-
nected with the administration or en-
forcement of the provisions of the Food
Distribution Programs as defined in
this part of this subchapter, the Food
Stamp Act or regulations, or with
other Federal or federally aided,
means-tested assistance programs such
as title IV-A (TANF), XIX (Medicaid),
or XVI (SSI), or with general assist-
ance programs that are subject to the
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joint processing requirements specified
in §273.2(j)(2).

(b) Operating manuals. The State
agency shall maintain ongoing con-
sultation with the ITO in developing
the State agency’s written internal
policies, instructions, and forms which
are necessary to carry out the Food
Distribution Program and shall submit
them to FNS for approval prior to their
use. The State agency shall file any
comments or recommendations offered
by the ITO, for review by FNS.

(c) Staffing. Personnel used in the
certification process shall be employed
in accordance with (1) the current
standards for a Merit System of Per-
sonnel Administration or any stand-
ards later prescribed by the Office of
Personnel Management under section
208 of the Intergovernmental Personnel
Act of 1970 or (2) when appropriate, the
ITO’s personnel system if it incor-
porates the basic elements of a merit
system.

(d) Bilingual requirements. (1) The
State agency shall provide bilingual
staff, certification forms, including the
application form and certification no-
tices as specified in §253.7(a)(2) and
(b)(3), respectively, and any form devel-
oped by the State agency for reporting
changes in household composition and
income, pursuant to §253.7(c), and out-
reach materials, when either an esti-
mated 100 or more low income house-
holds or the majority of low-income
households on the reservation are a
single language minority. Single-lan-
guage minority refers to households
which speak the same non-English lan-
guage and which do not contain
adults(s) fluent in English as a second
language. If the non-English language
is spoken but not written, the State
agency shall provide bilingual staff, if
required, but not bilingual material.

(2) The State agency shall ensure
that offices serving reservations sub-
ject to the criteria in paragraph (d)(1)
of this section provide sufficient bilin-
gual staff for the timely processing of
non-English speaking applicants.

(3) The State agency shall develop es-
timates of the numbers of low-income,
single-language minority households
by using census data (including the
Census Bureau’s Current Population
Report: Population Estimates and Pro-
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jections, Series P-25, No. 627) and
knowledge of the reservation. Local
Bureau of Census offices, Community
Services Administration offices, Com-
munity Action agencies, Bureau of In-
dian Affairs, Indian Health Services,
planning agencies, the ITO and school
officials may be important sources of
information in determining the need
for bilingual services.

(e) Outreach and referral. The State
agency shall inform potentially eligi-
ble households of the availability of
the Food Distribution Program. The
State agency shall develop and dis-
tribute printed information in the ap-
propriate languages about the Program
and eligibility requirements. Outreach
material shall contain information
about a household’s right to file an ap-
plication on the same date it contacts
the certification office. The State
agency shall be sufficiently familiar
with general eligibility requirements
for the Supplemental Food Program for
Women, Infants and Children (WIC) or
the Commodity Supplemental Food
Program, if available to reservation
residents, the Supplemental Security
Income Program (SSI), and appropriate
public and general assistance pro-
grams, to identify those applicants
whose households contain persons who
may be eligible for these programs, to
inform the applicants of their potential
eligibility, and to provide the appli-
cants with the addresses and telephone
numbers for these programs. For exam-
ple, the State agency should provide
information on the WIC program to ap-
plicants whose households contain
pregnant women, nursing or
postpartum women, or children up to
the fifth birthday.

(f) Training requirements. The State
agency shall institute a training pro-
gram for all personnel who are assigned
responsibility for the certification of
applicant households, for fair hearing
officers, for field supervisors who re-
view local Food Distribution Programs,
for those involved in outreach and
those responsibile for ordering, storing,
and distributing commodities.

(1) State agency training programs
shall cover eligibility criteria, certifi-
cation procedures, commodity order-
ing, storage and distribution practices,
household rights and responsibilities
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and other job-related responsibilities.
The content of the training material
shall be reviewed and revised periodi-
cally to correct deficiencies in program
operations or reflect changes in policy
and procedures.

(2) FNS shall review the effectiveness
of State agency training based on in-
formation obtained from field reviews,
administrative analyses and other
sources.

(g) Nutrition education. The State
agency shall publicize how commod-
ities may be used to contribute to a nu-
tritious diet and how commodities may
be properly stored by means of visual
displays, and printed material. The
State agency shall encourage appro-
priate organizations, county extension
home economists, expanded Food and
Nutrition Program aides, and qualified
volunteers to provide food and nutri-
tion information, menus, or cooking
demonstrations, as appropriate for par-
ticipating households. The State agen-
cy shall encourage the dissemination of
food and nutrition information de-
signed to improve the nutrition of
households on reservations.

(h) Records and reports. The State
agency shall keep records and submit
reports and other information as re-
quired by FNS. Records required under
this part shall be retained for a period
of three years from the date of the sub-
mission of the annual financial status
report, SF-269; except that, if any liti-
gation, claim or audit is started before
the expiration of the three year period,
the records shall be retained until all
litigation, claims or audit findings in-
volving the records have been resolved.

(i) Monitoring. In accordance with its
responsibility for efficient and effec-
tive program administration the State
agency shall monitor and review its op-
erations under this part to ensure com-
pliance with the provisions of this part
and with any applicable instructions of
FNS.

(1) The State agency shall review
program operations at least annually,
document program deficiencies and es-
tablish and implement specific plans of
corrective action for deficiencies
noted.

(2) Reviews of operations shall in-
clude, but not be limited to, certifi-
cation of households, determination of
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food preferences, distribution of com-
modities, fair hearing procedures, com-
modity inventories and timeliness and
accuracy of reports to FNS.

(3) Program reviews and corrective
action plans shall be available to FNS
upon request.

(j) Investigations and complaints. The
State agency shall promptly inves-
tigate complaints received of irreg-
ularities in the handling, distribution,
receipt or use of commodities, other
than use of commodities by eligible
households in the preparation of meals
for home consumption, and shall take
appropriate action to correct any irreg-
ularities. The State agency shall also
promptly investigate complaints of
irregularities relating to certification
procedures or the delivery of services
and shall take appropriate action to
correct any irregularities or non-
compliance with provisions relating to
certification procedures, provision of
services or household rights. The State
agency shall document each investiga-
tion and action in sufficient detail to
allow for FNS review of all State agen-
cy actions and information. The De-
partment shall make investigations at
the request of the State agency and
ITO or when the Department deter-
mines an investigation is necessary.

(k) Sanctions. If the State agency
fails to comply with the provisions of
this part or its plan of operation, FNS
may:

(1) Take action against any State
agency under §253.11(g) with respect to
administrative funds available from
FNS for use by the State agency or (2)
disqualify the State agency from fur-
ther distribution of commodities to
households. Disqualification of the
State agency shall not prevent FNS or
the Department from taking other ac-
tions, including prosecution under ap-
plicable Federal statutes, when deemed
necessary. Reinstatement shall be con-
tingent upon approval by FNS of the
State agency’s plan for corrective ac-
tion or determination by FNS that the
State agency has complied with any
other requirements for reinstatement
which FNS may set forth. These provi-
sions apply to all State agencies, re-
gardless of whether the Program is ad-
ministered by an agency of the State
government or an ITO. If the ITO is
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disqualified as a State agency, an ap-
propriate agency of State government
shall administer the Food Distribution
Program on the reservation. If an agen-
cy of State government is disqualified
as the State agency for the Food Dis-
tribution Program on the reservation,
the ITO may request in writing a capa-
bility determination for program ad-
ministration in accordance with §253.4.

(1) Appeals. (1) The agency of the
State government or an ITO may ap-
peal an initial determination by FNS
on:

(i) Whether or not the reservation
definition is met;

(ii) The capability of an ITO to ad-
minister the Food Distribution Pro-
gram;

(iii) Sanctions taken under paragraph
(k) of this section or §253.11(g); or

(iv) The Federal matching percentage
level of administrative funding made
available by FNS.

(2) At the time FNS advises the State
agency or ITO of its determination,
FNS shall also advise the State agency
or ITO of its right to appeal and, ex-
cept for appeals of funding determina-
tions, shall advise the State agency or
ITO of its right to request either a
meeting to present its position in per-
son or a review of the record. On ap-
peals of funding determinations, FNS
shall advise the State agency or ITO
that it may indicate if it wishes a
meeting, however, FNS need schedule a
meeting only if FNS determines a
meeting is warranted to reach a proper
adjudication of the matter. Otherwise,
FNS shall review supportive informa-
tion submitted by the State agency or
ITO in paragraph (1)(3)(ii) of this sec-
tion.

(3) Procedure—(i) Time Ilimit. Any
State agency or ITO that wants to ap-
peal an initial FNS determination
under paragraph (1) of this section
must notify the Administrator of FNS,
in writing, within 15 days from the
date of the determination. If the appeal
concerns either paragraph (1)(1) (i) or
(ii) of this section, the implementation
timeframes as specified in § paragraph
(m) of this section and the timeframe
for determining an ITO’s capability as
specified in §253.4(e)(2) are suspended
from the date the appeal is requested
to the date of the final determination.

§253.5

(ii) Acknowledgment. Within five days
of receipt by the Administrator, of
FNS, of a request for review, FNS shall
provide the State agency or ITO with a
written acknowledgment of the request
by certified mail, return receipt re-
quested. The acknowledgment shall in-
clude the name and address of the offi-
cial designated by the Administrator,
FNS, to review the appeal. The ac-
knowledgment shall also notify the
State agency or ITO that within ten
days of receipt of the acknowledgment,
the State agency or ITO shall submit
written information in support of its
position.

(4) Scheduling a meeting. If the Admin-
istrator, FNS, grants a meeting FNS
shall advise the State agency or ITO of
the time, date and location of the
meeting by certified mail, return re-
ceipt requested at least ten days in ad-
vance of the meeting. FNS shall sched-
ule and conduct the meeting and make
a decision within 60 days of the receipt
of the information submitted in re-
sponse to paragraph (1)(3)(ii) of this
section.

(5) Review. If no meeting is conducted
the official designated by the Adminis-
trator, FNS, shall review information
presented by a State agency or ITO
which requests a review and shall make
a final determination in writing within
45 days of the receipt of the State agen-
cy’s or ITO’s information submitted in
response to paragraph (1)(3)(ii) of this
section setting forth in full the reasons
for the determination.

(6) Final decision. The official’s deci-
sion after a meeting or a review shall
be final.

(m) Implementation. The State agency
shall implement changes required by
amendments to these regulations in ac-
cordance with schedules specified in
the amendment.

(1) Amendment 2. (i) If an ITO cur-
rently participates in, but does not ad-
minister, the Food Distribution Pro-
gram on Indian Reservations:

(A) FNS shall determine tribal eligi-
bility and capability to administer the
Food Distribution Program on Indian
Reservations within 60 days of receipt
of a completed application. If an in-
complete application is received, FNS
shall within 15 days, notify the ITO of
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what additional information is re-
quired. The processing time for the ca-
pability determination shall start from
the date the additional information is
received by FNS.

(B) Upon FNS’ determination that
the ITO will administer the Food Dis-
tribution Program on Indian Reserva-
tions, FNS shall expeditiously plan for
and provide needed training and tech-
nical assistance to facilitate timely
commencement of tribal administra-
tive responsibilities. The ITO shall
have 120 days from FNS’ determination
in paragraph (m)(1)(i)(A) of this section
to submit and have approved a plan of
operation, operating manuals, and to
commence program operations under
the regulations as specified in this
part. Extensions may be granted by
FNS to ITOs if good cause is shown.

(C) If FNS determines that an ITO is
not capable of administering the Food
Distribution Program on Indian Res-
ervations, FNS shall direct the State
to continue program operations and
submit a new plan of operation and to
commence program operations under
the regulations as specified in this part
within 120 days from FNS’ determina-
tion in paragraph (m)(1)(i)(A) of this
section.

(ii) If an ITO currently administers
the Food Distribution Program on In-
dian Reservations, the timeframes
specified in paragraph (m)(1)(i) of this
section apply except that:

(A) FNS shall determine tribal eligi-
bility and capability to administer the
Food Distribution Program on Indian
Reservations within 30 days of receipt
of a completed application.

(B) If FNS determines that the ITO
will not administer the Food Distribu-
tion Program on Indian Reservations,
FNS shall direct the ITO to continue
program operations until the State
government can commence program
operations. The State government
shall have 120 days from FNS’ deter-
mination in paragraph (m)(1)(i)(A) of
this section to submit and have ap-
proved a plan of operation and to com-
mence program operations under the
regulations as specified in this part.

(iii) If an ITO does not currently par-
ticipate in a Food Distribution Pro-
gram on Indian Reservations, the time-
frames in paragraph (m)(1)(i) of this
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section apply except that if FNS deter-
mines that an ITO cannot administer
the program, FNS shall direct the
State to submit a plan of operation and
to commence program operations
under the regulations as specified in
this part within 180 days from the de-
termination.

(iv) Extensions to the above imple-
mentation timeframe (except for those
timeframes set forth in paragraphs
(m)(1) (i)(A) and (ii)(A) of this section)
may be granted by FNS to ITOs or
State government agencies if there is
compelling justification involving cir-
cumstances which were not reasonably
foreseeable and which are not the fault
of the ITO or the State agency and
which circumstances present extraor-
dinary problems that would render ear-
lier implementation impossible.

(Approved by the Office of Management and
Budget under control number 0584-0071)

(44 U.S.C. 3506; E.O. 12372, July 14, 1982, 47 FR
30959, sec. 401(b) of the Intergovernmental
Cooperation Act of 1968, 31 U.S.C. 6506(c))

[44 FR 35928, June 19, 1979, as amended at 47
FR 746, Jan. 7, 1982. Redesignated and amend-
ed by Amdt. 1, 47 FR 14137, Apr, 2, 1982;
Amadt. 2, 47 FR 19665, May 7, 1982; 48 FR 29123,
June 24, 1983; 62 FR 53731, Oct. 16, 1997; 64 FR
73383, Dec. 30, 1999; 65 FR 47833, Aug. 4, 2000]

§253.6 Eligibility of households.

(a) Household concept. (1) The State
agency shall determine eligibility for
the Food Distribution Program on a
household basis. Household means any
of the following individuals or groups
of individuals, provided that such indi-
viduals or groups are not boarders or
residents of an institution and provided
that separate household or boarder sta-
tus shall not be granted to a spouse of
a member of the household, or to chil-
dren under 18 years of age under the
parental control of a member of the
household.

(i) An individual living alone.

(ii) An individual living with others,
but customarily purchasing food and
preparing meals for home consumption
separate and apart from the others.

(iii) A group of individuals living to-
gether for whom food is customarily
purchased in common and for whom
meals are prepared together for home
consumption.
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(2) Nonhousehold members. The fol-
lowing individuals residing with a
household shall not be considered
household members in determining the
household’s eligibility. Nonhousehold
members specified in paragraphs (a)(2)
(i) and (v) who are otherwise eligible
may participate in the Program as sep-
arate households.

(i) Roomers. Individuals to whom a
household furnishes lodging, but not
meals, for compensation.

(ii) SSI recipients in ‘‘cash-out’ States.
Recipients of SSI benefits who reside
in a State designated by the Secretary
of Health, Education, and Welfare to
have specifically included the value of
the coupon allotment in its State sup-
plemental payments. These persons are
not eligible for Food Distribution Pro-
gram benefits.

(iii) Disqualified individuals. Individ-
uals disqualified from the Food Stamp
Program for fraud, as set forth in
§273.16.

(iv) Iilegal residents. Individuals who
are not legal residents of the United
States. While U.S. citizenship is not re-
quired for participation in the Food
Distribution Program, persons receiv-
ing food distribution benefits must be
lawfully living in the United States.

(v) Others. Other individuals who
share living quarters with the house-
hold but who do not customarily pur-
chase food and prepare meals with the
household. For example, if the appli-
cant household shares living quarters
with another family to save on rent,
but does not purchase and prepare food
together with that family, the mem-
bers of the other family are not mem-
bers of the applicant household.

(38) Authoriced representatives. The
head of the household, spouse, or any
other responsible member of the house-
hold may designate an authorized rep-
resentative to act on behalf of the
household in making application for
commodities and/or obtaining commod-
ities as provided in §253.7(a)(10)(i) and
§2563.7(a)(10)(ii) respectively.

(b) Residency or citizenship. (1) All
households residing on a reservation on
which the FDPIR operates shall be eli-
gible to apply for program benefits on
that reservation regardless of whether
they include an Indian member. All In-
dian tribal households as defined in
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§2563.2(c) of this part which reside in
near areas established under §253.4(d)
of this part shall be eligible to apply
for program benefits. The ITO or State
agency shall serve all income-eligible
applicant households residing on res-
ervations who apply for benefits, and
all income-eligible applicant Indian
tribal households residing in near
areas. The ITO or State agency admin-
istering the program in a near area
shall, for purposes of determining pro-
gram eligibility, accept documentation
from a household member’s tribe of ori-
gin as proof of tribal membership. Resi-
dency shall not mean domicile nor
shall the State agency impose any
durational residency requirement.
However, persons on the reservation
solely for vacations shall not be consid-
ered residents. No household may par-
ticipate in the Food Stamp Program or
in the Food Distribution Program in
more than one geographical area at the
same time.

(2) No person shall participate in the
Food Distribution Program on an In-
dian reservation unless the person is
legally a resident of the United States.
A further discussion of ‘‘legal resi-
dency’” is provided in paragraph
(a)(2)(iv) of this section.

(c) Income and resource eligibility
standards of public assistance, supple-
mental security income, and certain gen-
eral assistance households. (1) House-
holds in which all members are in-
cluded in a federally aided public as-
sistance or supplemental security in-
come grant, except as provided for in
paragraph (a)(2)(ii) of this section,
shall, if otherwise eligible under this
part, be determined to be eligible to
participate in the Food Distribution
Program while receiving such grants
without regard to the income and re-
sources of the household members.

(2) If FNS determines that a State or
local general assistance program ap-
plies criteria of need the same as or
similar to, those applied under any of
the federally aided public assistance
programs, households in which all
members are included in such a general
assistance grant, shall, if otherwise eli-
gible under this part, be determined to
be eligible to participate in the Food
Distribution Program while receiving
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such grants without regard to the in-
come and resources of household mem-
bers.

(d) Resource eligibility standards—(1)
Uniform household standards for mnon-
assistance households. The State agency
shall apply uniform national resource
standards of eligibility to all applicant
households, except those in which all
members are recipients of federally
aided public assistance, supplemental
security income, or certain general as-
sistance program benefits as provided
in paragraph (c)(2) of this section. The
maximum allowable resources shall
not exceed $1,750 for the household; ex-
cept that, for households of two or
more members which include a member
or members age 60 or over, such re-
sources shall not exceed $3,000.

(2) Resources. In determining the re-
sources of a household, only cash on
hand, money in checking or savings ac-
counts, savings certificates, stocks, or
bonds, or other readily negotiable and
accessible certificates or instruments
shall be counted; except that the fol-
lowing resources shall be entirely ex-
cluded:

(i) The cash value of life insurance
policies and pension funds, including
funds in pension plans with interest
penalties for early withdrawals, such
as a Keogh plan or an Individual Re-
tirement Account (IRA), as long as the
funds remain in the pension plans.

(ii) Any governmental payments
which are designated for the restora-
tion of a home damaged in a disaster, if
the household is subject to a legal
sanction if the funds are not used as in-
tended, for example payments made by
the Department of Housing and Urban
Development through the individual
and family grant program of disaster
loans or grants made by the Small
Business Administration.

(iii) Resources, such as those of stu-
dents or self-employed persons, which
have been prorated as income. The
treatment of self-employment income
is explained in §253.7(b)(1)(iii).

(iv) Resources which are excluded by
express provision of Federal statute.
The following is the current listing of
resources excluded by Federal statute:

(A) Payment received under the Alas-
ka Native Claims Settlement Act (Pub.
L. 92203, section 21(a) or the Sac and
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Fox Indian claims agreement Pub. L.
94-189);

(B) Payments received by certain In-
dian tribal members under Pub. L. 94—
114, section 6, regarding submarginal
land held in trust by the United States;

(C) Payments received by certain In-
dian tribal members under Pub. L. 94—
540 regarding the Grand River Bank of
Ottawa Indians;

(D) Reimbursements from the Uni-
form Relocation Assistance and Real
Property Acquistion Policy Act of 1970
(Pub. L. 91-646, section 216);

(E) Earned income tax credits re-
ceived before January 1, 1980, as a re-
sult of Pub. L. 95-600, the Revenue Act
of 1978.

(3) Jointly owned resources. Resources
owned jointly by separate households
shall be prorated between or among
those households unless the applicant
can demonstrate that such resources
are inaccessible to it because access to
the value of the resource is dependent
upon the agreement of a joint owner
who refuses to comply.

(4) Resources of disqualified members.
Resources of individuals disqualified
from participation in the Food Stamp
Program for fraud shall continue to
count in their entirety to the remain-
ing household members when deter-
mining the household’s eligibility for
the Food Distribution Program.

(e) Income—(1) Income eligibility stand-
ards for mnonassistance households. (i)
The State agency shall apply uniform
national income eligibility standards
for the Food Distribution Program ex-
cept for households in which all mem-
bers are recipients of public assistance,
supplemental security income except
as provided for in paragraph (a)(2)(ii) of
this section, paragraph (c) of this sec-
tion, or certain general assistance pro-
gram payments as provided in §283.6(c).
The income eligibility standards shall
be the monthly income eligibility
standards for the Food Stamp Program
in the State, increased by the amount
of the standard deduction for that
State, as published in the appendix to
§273.9.

(ii) The income eligibility standards
for the Food Distribution Program
shall be adjusted each October 1, as
necessary, to reflect changes in the
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Food Stamp Program income eligi-
bility limits and standard deductions.

(2) Definition of income. Household in-
come shall mean all income from what-
ever source, excluding only items spec-
ified in paragraph (e)(3) of this section.

(i) Earned income shall include:

(A) All wages and salaries of an em-
ployee.

(B) The total gross income from a
self-employment enterprise, including
the net profit from the sale of any cap-
ital goods or equipment related to the
business. Ownership of rental property
shall be considered a self-employment
enterprise. Payments from a roomer
and returns on rental property shall be
considered self-employment income.

(C) Training allowances from voca-
tional and rehabilitative programs rec-
ognized by Federal, State or local gov-
ernments, such as the Work Incentive
Program, and programs authorized by
the Job Training Partnership Act, to
the extent they are not a reimburse-
ment.

(ii) Unearned income shall include,
but not be limited to:

(A) Assistance payments from Fed-
eral or Federally aided public assist-
ance programs, such as Supplemental
Security Income (SSI) or Temporary
Assistance for Needy Families (TANF),
General Assistance (GA) programs, or
other assistance programs based on
need.

(B) Annuities; pensions; retirement;
veteran’s or disability benefits; work-
er’s or unemployment compensation;
old-age, survivors, or social security
benefits; strike benefits; foster care
payments for children or adults.

(C) Support or alimony payments
made directly to the household from
nonhousehold members.

(D) Scholarships, education grants,
fellowships, deferred payment loans for
education, veteran’s education benefit
and the like in excess of amounts ex-
cluded under paragraph (e)(3)(iii) of
this section.

(E) Payments from Government-
sponsored programs, dividends, inter-
est, royalties, and all other direct
money payments from any source
which can be construed to be a gain or
benefit.

(F') The earned or unearned income of
an individual disqualified from partici-
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pation in the Food Stamp Program for
fraud shall continue to be counted as
income, less the pro rata share for the
disqualified member. Procedures for
calculating this pro rata share are de-
scribed in §253.7.

(iii) Income shall not include the fol-
lowing:

(A) Monies withheld from an assist-
ance payment, earned income or other
income source, or monies received from
any income source which are volun-
tarily or involuntarily returned to
repay a prior overpayment received
from that income source.

(B) Child support payments received
by TANF recipients which must be
transferred to the agency admin-
istering title IV-D of the Social Secu-
rity Act of 1935, as amended, to main-
tain TANF eligibility.

(3) Income exclusions. Only the fol-
lowing items shall be excluded from
household income and no other income
shall be disregarded:

(i) Any gain or benefit which is not in
the form of money payable directly to
the household, including:

(A) In-kind income. Nonmonetary or
in-kind benefits, such as meals, cloth-
ing, public housing, or produce from a
garden.

(B) Vendor payments. A payment
made in money on behalf of a house-
hold shall be considered a vendor pay-
ment whenever a person or organiza-
tion outside of the household uses its
own funds to make a direct payment to
either the household’s creditors or a
person or organization providing a
service to the household. For example,
if a relative, who is not a household
member, pays out of its own resources
the household’s rent directly to the
landlord, the payment is considered a
vendor payment and is not counted as
income to the household. Also, pay-
ments specified by a court order or
other written support or alimony
agreement to go directly to a third
party rather than the household and
support payments which are paid to a
third party are excluded as vendor pay-
ments. Wages garnished or diverted by
employers, or money deducted or oth-
erwise diverted from a household’s pub-
lic assistance grant by a State for pur-
poses such as managing the house-
hold’s expenses, shall not be considered
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a vendor payment, since the person or
organization making the payment is
using money payable to the household
rather than its own funds.

(ii) Any income in the certification
period which is received too infre-
quently or irregularly to be reasonably
anticipated, but not in excess of $30 in
a quarter.

(iii) Education loans on which pay-
ment is deferred, grants scholarships,
fellowships, veterans’ educational ben-
efits, and the like to the extent that
they are used for tuition and manda-
tory school fees. Mandatory fees are
those charged to all students or those
charged to all students within a cer-
tain curriculum. For example, uni-
forms, lab fees, or equipment charged
to all students to enroll in a chemistry
course would be excluded. However,
transportation, supplies, and textbook
expenses are not uniformly charged to
all students and, therefore, would not
be excluded as mandatory fees.

(iv) All loans, including loans from
private individuals as well as commer-
cial institutions, other than education
loans on which repayment is deferred.

(v) Reimbursements for past or fu-
ture expenses to the extent they do not
exceed actual expenses. For example,
reimbursements of flat allowances for
job or training related expenses such as
travel per diem, uniforms, and trans-
portation to and from the job or train-
ing site are excluded as income.

(vi) Monies received and used for care
and maintenance of a third party bene-
ficiary who is not a household member.

(vii) The earned income (as defined in
paragraph (e)(2)(i) of this section) of
children who are members of the
household, who are students at least
half time and who have not attained
their eighteenth birthday. The exclu-
sion shall continue to apply during
temporary interruptions in school at-
tendance due to semester or vaction
breaks, provided the child’s enrollment
will resume following the break. Indi-
viduals are considered children for pur-
poses of this provision if they are under
the parental control of another house-
hold member.

(viii) Money received in the form of a
nonrecurring lump sum payment, in-
cluding but not limited to, income tax
refunds, rebates, or credits; retroactive
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lump-sum social security, SSI, public
assistance, railroad retirement benefits
or other payments, or retroactive
lump-sum insurance settlements; re-
funds of security deposits on rental
properties or utilities or lump-sum
payments arising from land interests
held in trust for, or by, a tribe. These
payments shall be counted as resources
in the month received unless specifi-
cally excluded from consideration as a
resource by other Federal law.

(ix) The cost of producing self-em-
ployment income. The procedures for
computing the cost of producing self-
employment income are described in
§253.7(b)(1)(iii).

(x) Any income that is specifically
excluded by any other Federal statute
from consideration as income. The fol-
lowing Federal statutes provide such
an exclusion.

(A) Reimbursements from the Uni-
form Relocation Assistance and Real
Property Acquisition Policy Act of 1970
(Pub. L. 91-646, section 216).

(B) Payments received under the
Alaska Native Claims Settlement Act
(Pub. L. 92-203, section 21(a)).

(C) Any payment to volunteers under
Title II (RSVP, foster grandparents,
and others) and title III (SCORE and
ACE) of the Domestic Volunteer Serv-
ices Act of 1973 (Pub. L. 93-113), as
amended. Payments under title I
(VISTA) to volunteers shall be ex-
cluded for those individuals receiving
federally donated commodities, food
stamps, or public assistance at the
time they joined the title I program,
except that households which are re-
ceiving an income exclusion for a
VISTA or other title I subsistence al-
lowance at the time of implementation
of these rules shall continue to receive
an income exclusion for VISTA for the
length of their volunteer contract in
effect at the time of implementation of
these rules. Temporary interruptions
in food distribution shall not alter the
exclusion once an initial determination
has been made. New applicants who are
not receiving federally donated com-
modities, food stamps or public assist-
ance at the time they joined VISTA
shall have these volunteer payments
included as earned income.

(D) Income derived from certain sub-
marginal land of the United States
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which is held in trust for certain In-
dian tribes (Pub. L. 94-114, section 6).

(BE) Payments received by certain In-
dian tribal members under Pub. L. 94—
540 regarding the Grand River Band of
Ottawa Indians.

(f) Income deductions. (1) Households
with earned income, as defined in para-
graph (e)(2)(i) of this section, shall be
allowed a deduction of twenty percent
of their earned income. Earned income
excluded under paragraph (e)(3) of this
section shall not be considered earned
income for the purpose of computing
this deduction.

(2) Households shall also receive a de-
duction for the actual costs for the
care of a child or other dependent when
necessary for a household member to
accept or continue employment or at-
tend training or pursue education
which is preparatory to employment.
This deduction shall not exceed the
maximum allowable deduction for de-
pendent care costs allowable under the
Food Stamp Program in the 48 States
and the District of Columbia.

(3) Households will receive a deduc-
tion for legally required child support
payments paid by a household member
to or for a nonhousehold member, in-
cluding payments made to a third
party on behalf of the nonhousehold
member (vendor payments). The State
agency must allow a deduction for
amounts paid towards overdue child
support (arrearages). Alimony pay-
ments made to or for a nonhousehold
member cannot be included in the child
support deduction.

(4) Households will receive a deduc-
tion for the full amount of the Medi-
care Part B medical insurance pre-
mium that is withheld from the Fed-
eral retirement or disability payment
of a household member or is paid by a
household member directly to Medi-
care. This income deduction is not al-
lowed in situations where the premium
is paid by the State on behalf of the
Medicare beneficiary or where house-
hold members are not Medicare bene-
ficiaries because they receive their
health care through the Indian Health
Service.

[44 FR 35928, June 19, 1979. Redesignated by
Amdt. 1, 47 FR 14137, Apr. 2, 1982, and amend-
ed at 59 FR 1449, Jan. 11, 1994; 64 FR 73383,
Dec. 30, 1999; 656 FR 47833, Aug. 4, 2000]
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§253.7 Certification of households.

(a) Application processing—(1) General
purpose. The application process in-
cludes filing and completing an appli-
cation form, being interviewed, and
having certain information verified.
The State agency shall act promptly
on all applications. Expedited service
shall be available to household in im-
mediate need. When the State agency
is other than the ITO, the ITO, when
appropriate, may receive copies of cer-
tification and/or termination notices to
the extent requested or agreed upon by
the household. State agencies and ITOs
may develop formalized mechanisms to
ensure ITO receipt of notices.

(2) Food Distribution Program applica-
tion form. The State agency shall use
an application form acceptable to FNS.
The State agency shall consult with
the ITO in developing the application
form. The State agency shall make ap-
plication forms readily accessible to
potentially eligible households and
those groups or organizations involved
in outreach efforts. The State agency
shall also provide an application form
to anyone who requests the form. State
agencies which elect joint PA or GA/
Food Distribution Program procedures
shall follow the requirements of para-
graph (g) of this section for the appli-
cation form. State agencies may also
use an abbreviated recertification
form.

(3) Filing an application. Households
must file an application for the Food
Distribution Program by submitting
the form to a certification office in
person, through an authorized rep-
resentative or by mail. The State agen-
cy shall document the date the applica-
tion was received. Each household has
the right to file an application form
the same day it contacts the certifi-
cation office during office hours on the
reservation where the household re-
sides. The household shall be advised
that it does not have to be interviewed
before filing the application and may
file an incomplete application form as
long as the application contains the ap-
plicant’s name and address and is
signed by a responsible member of the
household or the household’s author-
ized representative.

(4) Household cooperation. To deter-
mine eligibility, the application form
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must be completed and signed, the
household or its authorized representa-
tive must be interviewed, and certain
information on the application must be
verified. If the household refuses to co-
operate with the State agency in com-
pleting this process, the application
shall be denied upon a determination of
refusal. For a determination of refusal
to be made, the household must be able
to cooperate, but clearly demonstrate
that it will not take actions that it can
take and that are required to complete
the application process. For example,
to be denied for refusal to cooperate, a
household must refuse to be inter-
viewed and not merely fail to appear
for the interview. If there is any ques-
tion as to whether the household has
merely failed to cooperate, as opposed
to refused to cooperate, the household
shall not be denied solely for this rea-
son. The household shall also be deter-
mined ineligible if it refuses to cooper-
ate in any subsequent review of its eli-
gibility. Once denied or terminated for
refusal to cooperate, the household
may reapply but shall not be deter-
mined eligible until it cooperates.

(5) Interviews. All applicant house-
holds, including those submitting ap-
plications by mail, shall have an inter-
view with a qualified eligibility worker
prior to initial certification and all re-
certifications. At State agency discre-
tion, applicants may be interviewed by
telephone or in the home. No household
shall be interviewed by telephone for
any two consecutive certifications
without a face-to-face interview. State
agencies must attempt to schedule
home visits in advance. Home visits
cannot extend vrequired processing
standards set forth in paragraphs (a)(7)
and (a)(9) of this section. The indi-
vidual interviewed may be the head of
household, spouse, any other respon-
sible member of the household or an
authorized representative. The house-
hold, if it wishes, may be accompanied
to the interview by anyone of its
choice. The interviewer shall not only
review the information that appears on
the application, but shall explore and
resolve with the household unclear and
incomplete information. Households
shall be advised of their rights and re-
sponsibilities during the interview. The
interview shall be conducted as an offi-

7 CFR Ch. I (1-1-02 Edition)

cial and confidential discussion of
household circumstances. The appli-
cant’s right to privacy shall be pro-
tected during the interview. Facilities
shall be adequate to preserve the pri-
vacy and confidentiality of the inter-
view.

(6) Verification. Verification is the use
of third party information or docu-
mentation to establish the accuracy of
statements on the application in order
to determine eligibility or ineligibility
of the household.

(1) Mandatory verification.

(A) Gross mnon-exempt income. The
State agency must obtain verification
of each household’s gross non-exempt
income prior to certification. House-
holds certified under the expedited
service processing standards at para-
graph (a)(9) of this section are not sub-
ject to this requirement. Income does
not need to be verified to the exact dol-
lar amount unless the household’s eli-
gibility would be affected, since Food
Distribution Program benefits are not
reduced as income rises. If the eligi-
bility worker is unable to verify the
household’s income, the worker must
determine an amount to be used for
certification purposes based on the best
available information. Reasons for in-
ability to verify income include failure
of the person or organization providing
the income to cooperate with the
household and the State agency, or
lack of other sources of verification.

(B) Legal obligation and actual child
support payments. The State agency
must obtain verification of the house-
hold’s legal obligation to pay child sup-
port, the amount of the obligation, and
the monthly amount of child support
the household actually pays. Docu-
mentation that verifies the household’s
legal obligation to pay child support,
such as a court order, cannot be used to
verify the household’s actual monthly
child support payments.

(C) Medicare Part B medical insurance
premium. The State agency must obtain
verification of the household’s pay-
ment of the Medicare Part B medical
insurance premium. Documentation of
this expense could include:

(I) A copy of the current year Social
Security benefit statement (SSA-4926-
SM), or a similar statement provided
to Railroad Retirement Board and Civil
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Service Retirement beneficiaries,
which identifies the amount of the
Medicare Part B premium withheld
each month; or

(2) A receipt for Medicare Part B pre-
mium payments paid directly to Medi-
care by the household.

(i1) Verification of questionable infor-
mation. Eligibility criteria other than
income, including residency on or near
the reservation, shall be verified prior
to certification only if they are ques-
tionable. To be considered question-
able, the information on the applica-
tion must be inconsistent with state-
ments by the applicant, inconsistent
with other information on the applica-
tion or previous applications, or incon-
sistent with other information received
by the State agency. However, due to
the difficulty in verifying whether a
group of individuals is a household,
State agencies shall generally accept
the household’s statement regarding
food preparation and consumption.

(iii)  Responsibility  for  obtaining
verification. The household has primary
responsibility for providing documen-
tary evidence or an acceptable collat-
eral contact to support its income
statements and to resolve any ques-
tionable information. However, the
State agency shall assist the household
in obtaining the needed verification.
The State agency shall accept any rea-
sonable documentary evidence pro-
vided by the household and shall be pri-
marily concerned with how adequately
the verification proves the statements
on the application. The State agency
shall also accept verification from col-
lateral contacts so long as the collat-
eral contacts can provide accurate
third party verification. The State
agency shall rely on the household to
provide the name of the collateral con-
tact. The State agency is not required
to use a collateral contact designated
by the household if the collateral con-
tact cannot be expected to provide ac-
curate third party verification. If the
collateral contact designated by the
household is unacceptable to the State
agency, the State agency shall ask the
household to designate another collat-
eral contact, and the State agency
shall document the casefile as to the
reason the collateral contact was re-
jected and an alternate was requested.
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The State agency shall use collateral
contacts, rather than documentary evi-
dence, for verification if such
verification is acceptable, and would
result in better service to the house-
hold. For example, the household may
be able to obtain a wage stub from the
employer, but the State agency could
call the employer the same day to pro-
vide the verification of income. Home
visits shall be used as verification only
if documentary evidence and collateral
contacts cannot be obtained, and the
State agency attempts to schedule the
visit in advance with the household.

(iv) Documentation. Casefiles must be
documented to support a determina-
tion of eligibility or denial. Docu-
mentation shall be in sufficient detail
to permit a reviewer to determine the
reasonableness and accuracy of the de-
termination.

(v) Verification for recertification. At
recertification, the State agency shall
verify a change in income if the source
has changed or the amount has
changed by more than $50 per month
since the last time the income was
verified. State agencies may verify in-
come which 1is unchanged or has
changed by $50 per month or less, pro-
vided verification is, at a minimum, re-
quired when information is question-
able as defined in paragraph (a)(6)(ii) of
this section. All other changes reported
at the time of recertification shall be
subject to the same verification proce-
dures as apply at initial certification.
Unchanged information, other than in-
come, shall not be verified at recertifi-
cation unless the information is ques-
tionable as defined in paragraph
(a)(6)(ii) of this section.

() Processing standards. The State
agency shall provide eligible house-
holds that complete the initial applica-
tion process an opportunity to partici-
pate as soon as possible, but not later
than seven calendar days excluding
weekends and holidays after the appli-
cation was filed. An application is filed
the day the State agency receives an
application containing the applicant’s
name and address and which is signed
by either a responsible member of the
household or the household’s author-
ized representative.

(8) Delays in processing. If the State
agency cannot determine a household’s
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eligibility within seven calendar days
excluding weekends and holidays of the
date the application was filed due to
lack of verification as required in para-
graph (a)(6) of this section, the State
agency shall authorize the distribution
of commodities to the household for
one month pending verification. In
order to certify the household pending
verification, the information on the ap-
plication form must be complete and
indicate that the household will likely
be eligible. No further distribution of
commodities shall be made without
completing the eligibility determina-
tion.

(9) Expedited service. The State agen-
cy shall provide an opportunity to ob-
tain commodities within one calendar
day excluding weekends and holidays
after the date the application was filed
for those households with no income in
the current month and also for those
households which, in the judgment of
the certifying agency, would likely be
eligible and would otherwise suffer a
hardship. The basis for this determina-
tion shall be recorded in the casefile.
State agencies shall provide same day
service, if possible, to households eligi-
ble for expedited service which would
likely suffer a hardship if required to
return to the office the next day. Ware-
houses or other distribution points
need not be open during all certifi-
cation hours to meet this need. How-
ever, accessibility to federally donated
commodities by appropriate -certifi-
cation or other personnel should be es-
tablished for households in immediate
need. When State agencies can dem-
onstrate a need, FNS may approve
other expedited timeframes based on
circumstances such as distance to
warehouses or other distribution
points. To expedite the certification of
households in immediate need the
State agency shall postpone the
verification required under paragraph
(a)(6) of this section. However, the
State agency shall verify the house-
hold’s identity and address through a
collateral contact or readily available
documentary evidence. If possible, the
household’s income statements should
be verified at the same time. The State
agency shall complete the verification
for households certified on an expe-
dited basis prior to the distribution of
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commodities to the household for any
subsequent month.

(10) Authorized representatives. The
head of the household, spouse, or any
other responsible member of the house-
hold may designate an authorized rep-
resentative to act on behalf of the
household in one or all of the following
capacities:

(i) Making application for commodities.
When the head of the household or the
spouse cannot make application, an-
other household member may apply or
an adult nonhousehold member may be
designated in writing as the authorized
representative for that purpose. The
head of the household or the spouse
should prepare or review the applica-
tion whenever possible, even though
another household member or the au-
thorized representative will actually be
interviewed. Adults who are nonhouse-
hold members may be designated as au-
thorized representatives for certifi-
cation purposes only if they are suffi-
ciently aware of relevant household
circumstances.

(i1) Obtaining commodities. An author-
ized representative of the household
may be designated to obtain commod-
ities. Designation shall be made at the
time the application is completed ex-
cept that the household may be per-
mitted to designate an emergency au-
thorized representative in the event
that illness or other unforeseen cir-
cumstances prevent the household
from otherwise obtaining commodities.
Designation of an emergency author-
ized representative must be made in
writing by a responsible member of the
household. State agencies may dis-
tribute commodities to household
members or authorized representatives
presenting an identification card or
other appropriate identification that
satisfactorily identifies the member
obtaining commodities.

(b) Eligibility determinations—(1) Deter-
mining income. (i) The State agency
shall take into account the income al-
ready received by the household during
the certification period and any antici-
pated income the household and the
State agency are reasonably certain
will be received during the remainder
of the certification period. If the
amount of income that is anticipated is
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uncertain, that portion of the house-
hold’s income that is uncertain shall
not be counted by the State agency.
For example, a household anticipating
income from a new source, such as a
new job or recently applied for public
assistance benefits, may be uncertain
as to the timing and amount of the ini-
tial payment. These monies shall not
be anticipated by the State agency un-
less there is reasonable certainty con-
cerning the month in which the pay-
ment will be received and in what
amount. If the exact amount of the in-
come is not known, that portion of it
which can be anticipated with reason-
able certainty shall be considered as
income. In cases where the receipt of
income is reasonably certain but the
monthly amount may fluctuate, and
the household’s income is close to the
income eligibility limit the State agen-
cy may elect to average income pro-
vided that such averaging does not dis-
advantage the household. Such aver-
aging shall be based on income that is
anticipated to be available to the
household during the certification pe-
riod. The State agency shall use in-
come received in the past 30 days as an
indicator of future income during the
certification period unless changes in
income have occurred or can be antici-
pated.

(ii) Income anticipated during the
certification period shall be counted as
income only in the month it is ex-
pected to be received, unless the in-
come is averaged.

(iii)(A) Self-employment income
which represents a household’s annual
support including the net profit from
the sale of any capital goods or equip-
ment related to the business shall be
annualized over a 12-month period,
even if the income is received in only a
short period of time. For example, self-
employment income received by farm-
ers shall be averaged over a 12-month
period if the income represents the
farmer’s annual support.

(B) Self-employment income which
represents only a part of a household’s
annual support, including the net prof-
it from the sale of any capital goods or
equipment related to the business,
shall be averaged over the period of
time the income is intended to cover.
For example, self-employed vendors
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who work only in the summer and sup-
plement their income from other
sources during the balance of the year
shall have their self-employment in-
come averaged over the summer
months rather than a 12-month period.

(C) For the period of time over which
self-employment income is determined,
the State agency shall add all gross
self-employment income, exclude the
cost of producing the self-employment
income and divide the net self-employ-
ment income by the number of months
over which the income will be aver-
aged. The allowable costs of producing
self-employment income include but
are not limited to, the identifiable
costs of labor, stock, raw materials,
seed and fertilizer, interest paid to pur-
chase income producing property, in-
surance premiums, and taxes paid on
income producing property.

(D) In determining net self-employ-
ment income, payments on the prin-
cipal of the purchase price of income-
producing real estate and capital as-
sets, equipment, machinery, and other
durable goods, net losses from previous
periods, Federal, State, and local in-
come taxes, money set aside for retire-
ment purposes, and other work-related
personal expenses (such as transpor-
tation to and from work) will not be al-
lowable costs of doing business.

(iv) The monthly net self-employ-
ment income shall be added to any
other earned income received by the
household. The total monthly earned
income, less the 20 percent earned in-
come deduction, shall then be added to
all monthly unearned income received
by the household.

(v) Allowable costs for dependent
care shall be subtracted from the
household’s total monthly income to
determine net monthly income.

(vi) The total net monthly income
shall be compared to the income eligi-
bility standard for the appropriate
household size to determine the house-
hold’s eligibility.

(2) Certification periods. (i) The State
agency shall establish definite periods
of time within which households shall
be eligible to receive benefits. Further
eligibility shall be established upon a
recertification based upon a newly
completed application, an interview,
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and such verification as required by
paragraph (a)(6)(v) of this section.

(ii) Certification periods shall con-
form to calendar months. The first
month in the certification period of
initial applicants shall be the month in
which eligibility is determined. For ex-
ample, if a household submits an appli-
cation in late January and the house-
hold is determined eligible on the fifth
working day which falls in February, a
six-month certification period would
include February through July. Upon
recertification, the certification period
will begin with the month following
the last month of the previous certifi-
cation period.

(iii) A household shall be assigned a
certification period for as long a period
as the household’s circumstances are
expected to remain sufficiently stable
such that the household is expected to
continue to meet the program’s eligi-
bility standards. In no event shall a
certification period exceed one year.

(3) Certification motices—(i) Notice of
eligibility. If an application is approved,
the State agency shall provide the
household a written notice of eligi-
bility and the beginning and ending
dates of the certification period.
Households certified on an expedited
basis shall be advised that the subse-
quent month’s eligibility will depend
upon completion of the postponed
verification.

(ii) Notice of denial. If the application
is denied, the State agency shall pro-
vide the household written notice ex-
plaining the basis for the denial, the
household’s right to request a fair
hearing, and the telephone number and
address of the person to contact for ad-
ditional information. If there is an in-
dividual or organization available
which provides free legal representa-
tion, the notice shall also advise the
household of the availability of the
service.

(iii) Notice of adverse action. (A) Prior
to any action to reduce or terminate a
household’s benefits within the certifi-
cation period, except for households
voluntarily switching program partici-
pation from the Food Distribution Pro-
gram to the Food Stamp Program,
State agencies shall provide the house-
hold timely and adequate advance no-
tice before the adverse action is taken.
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The notice must be issued within 10
days of determining that an adverse ac-
tion is warranted. The adverse action
must take effect with the next sched-
uled distribution of commodities that
follows the expiration of the advance
notice period, unless the household re-
quests a fair hearing.

(B) In State agencies that have elect-
ed joint public assistance or general as-
sistance and Food Distribution proc-
essing, the notice of adverse action
shall be considered timely if the ad-
vance notice period conforms to that
period of time defined by the State
agency as an adequate notice period for
its public or general assistance case-
load, provided that the period includes
at least 10 days from the date the no-
tice is mailed to the date upon which
the action becomes effective. In cir-
cumstances other than joint proc-
essing, the advance notice shall be con-
sidered timely if the advance notice pe-
riod includes at least 10 days from the
date the notice is issued to the date
upon which the action becomes effec-
tive.

(C) The notice of adverse action must
include the following in easily under-
standable language:

(I) The reason for the adverse action;

(2) The date the adverse action will
take effect;

(3) The household’s right to request a
fair hearing and continue to receive
benefits pending the outcome of the
fair hearing;

(4) The date by which the household
must request the fair hearing;

(5) The liability of the household for
any overissuances received while
awaiting the outcome of the fair hear-
ing, if the fair hearing official’s deci-
sion is adverse to the household;

(6) The telephone number and address
of someone to contact for additional
information; and

(7) The telephone number and address
of an individual or organization that
provides free legal representation, if
available.

(D) The State agency shall continue
distribution of commodities to the
household after the end of the adverse
notice period if the household requests
a fair hearing during the advance no-
tice period.
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(BE) If the State agency determines
that a household received more USDA
commodities than it was entitled to re-
ceive, it must establish a claim against
the household in accordance with
§253.9. The initial demand letter for re-
payment must be provided to the
household at the same time the notice
of adverse action is issued. It may be
combined with the notice of adverse
action.(c) Reporting changes. (1) Cer-
tified households are required to report
changes in household composition and
income which would necessitate a
change in the determination of eligi-
bility. To facilitate reporting changes
in income each certified household
shall be advised at the time of certifi-
cation what the maximum monthly in-
come limit, as defined in §253.6(e)(1), is
for its size household, and shall be re-
quired to report any change in income
that goes above that limit to the cer-
tification office within ten days after
the change becomes known to the
household. Households must also re-
port within ten days when cash on
hand, money in checking or savings ac-
counts, savings certificates, stocks, or
bonds, or other readily negotiable in-
struments exceeds $1,7560. The State
agency shall develop the procedures for
when and how changes in household
circumstances are reported. Changes
reported over the telephone or in per-
son shall be acted on in the same man-
ner as those reported in writing.

(2) If the State agency determines
that the household is no longer eligible
or reduces the amount of commodities
due the household because the house-
hold has lost a member or members,
the State agency shall provide the
household with a notice of adverse ac-
tion not later than ten days after the
change is reported. If the reported
change increases the amount of com-
modities due the household, the house-
hold shall be notified that the increase
shall be effective not later than the
month following the date the change
was reported.

(d) Recertification. (1) The State agen-
cy shall develop a procedure for noti-
fying the household prior to or shortly
after the end of its certification period
that the household must reapply and
be recertified for continued participa-
tion. Households shall also be notified
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of the date upon which termination
from participation will be effective
should the household fail to reapply be-
fore the expiration of the certification
period.

(2) The State agency shall approve or
deny a household’s application for re-
certification and notify the household
of that determination prior to the expi-
ration of the household’s current cer-
tification period. Households applying
for recertification in the last month of
the current certification period must
be provided an opportunity to obtain
commodity distribution on an uninter-
rupted basis.

(3) The State agency shall continue
distribution of commodities to the
household denied at the point of recer-
tification if the household timely re-
quests a fair hearing.

(e) Controls for dual participation—(1)
Prohibition on dual participation. No
household shall be allowed to partici-
pate simultaneously in the Food Stamp
Program and Food Distribution Pro-
gram. The State agency shall inform
each applicant household of this prohi-
bition and shall develop a method to
detect dual participation. The method
developed by the State agency shall, at
a minimum, employ lists of currently
certified households provided by and
provided to the appropriate food stamp
agency on a monthly basis. The State
agency may also employ computer
checks, address checks and telephone
calls to prevent dual participation. The
State agency shall coordinate with the
appropriate food stamp agency or agen-
cies in developing controls for dual
participation.

(2) Choice of programs. Households eli-
gible for either the Food Stamp Pro-
gram or Food Distribution Program on
reservations on which both programs
are available may elect to participate
in either program. Such households
may elect to participate in one pro-
gram, and subsequently elect the other
at the end of the certification period.
Households may also elect to switch
from one program to the other program
within a certification period only by
terminating their participation, and
notifying the State agency of their in-
tention to switch programs. House-
holds certified in either the Food Dis-
tribution or Food Stamp Program on
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the first day of the month can only re-
ceive benefits in the program for which
they are currently certified during that
month. At the point the household
elects to change programs the house-
hold should notify the State agency of
its intent to switch programs, and
should file an application for the pro-
gram in which it wishes to participate.
Households voluntarily withdrawing
from one program with the intent of
switching to the other shall have their
eligibility terminated for the program
in which they are currently certified
on the last day of the month in which
the household notifies the State agen-
cy of its intent to change programs.
Entitlement in the program for which
a household is now filing an applica-
tion, if all eligibility criteria are met,
would begin in the month following the
month of termination in the previous
program.

(f) Treatment of disqualified household
members. (1) The following are not eligi-
ble to participate in the Food Distribu-
tion Program:

(i) Household members disqualified
from the Food Distribution Program
for an intentional program violation
under §253.8. These household members
may participate, if otherwise eligible,
in the Food Distribution Program once
the period of disqualification has
ended.

(ii) Household members disqualified
from the Food Stamp Program for an
intentional program violation under
§273.16 of this chapter. These household
members may participate, if otherwise
eligible, in the Food Distribution Pro-
gram once the period of disqualifica-
tion under the Food Stamp Program
has ended. The State agency must, in
cooperation with the appropriate food
stamp agency, develop a procedure that
ensures that these household members
are identified.

(iii) Households disqualified from the
Food Distribution Program for failure
to pay an overissuance claim. The cir-
cumstances under which a disqualifica-
tion is allowed for such failure are
specified in FNS Handbook 501.

(2) During the time a household
member is disqualified, the eligibility
and food distribution benefits of any
remaining household members will be
determined as follows:
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(i) Resources. The resources of the dis-
qualified member will continue to
count in their entirety to the remain-
ing household members.

(ii) Income. A pro rata share of the in-
come of the disqualified member will
be counted as income to the remaining
members. This pro rata share is cal-
culated by dividing the disqualified
member’s earned (less the 20 percent
earned income deduction) and unearned
income evenly among all household
members, including the disqualified
member. All but the disqualified mem-
ber’s share is counted as income to the
remaining household members.

(iii) Eligibility and benefits. The dis-
qualified member will not be included
when determining the household’s size
for purposes of assigning food distribu-
tion benefits to the household or for
purposes of comparing the household’s
net monthly income with the income
eligibility standards.

(g) Joint processing PA/GA. (1) State
agencies which are responsible for and
administer both the Food Distribution
and public assistance (PA) or general
assistance (GA) programs on Indian
reservations may allow a household to
apply for the Food Distribution Pro-
gram at the same time the household
applies for PA or GA benefits. However,
while PA households are categorically
eligible, GA households except for
those households in GA programs
which have been determined by FNS to
have criteria of need the same as, or
similiar to those under federally aided
public assistance programs as provided
for in §253.6(c)(2) shall have their eligi-
bility for commodities based solely on
Food Distribution eligibility criteria.
All criteria provided in this paragraph
(f), are applicable to State agencies
which administer both the Food Dis-
tribution and assistance programs and
which elect joint processing. Under
joint processing, the State agency shall
use joint application forms that con-
tain all the information needed to de-
termine eligibility for commodities or
shall attach a form for the other need-
ed information.

(2) The State agency shall process all
applications for PA or GA as applica-
tions for the Food Distribution Pro-
gram as well, unless the household
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clearly indicates on a space on the ap-
plication that the household does not
want commodities. The State agency
shall conduct a single interview for PA
or GA and Food Distribution Program
eligibility, unless the State agency is
unable to do so within the Food Dis-
tribution Program processing stand-
ards specified in paragraphs (a)(7) and
(a)(9)of this section. In such cases the
State agency shall provide separate
certification for PA or GA and Food
Distribution Program eligibility.

(3) The State agency may verify
those factors of eligibility which must
be verified for PA or GA, under PA or
GA rules, but must follow the Food
Distribution Program rules for all
other factors.

(4) PA households have the same re-
porting requirements as any other food
distribution household. PA households
which report a change in cir-
cumstances to the PA worker shall be
considered to have reported the change
for food distribution purposes. All of
the requirements pertaining to report-
ing changes for PA households shall be
applied to GA households in project
areas where GA and food distribution
cases are processed jointly.

() The State agency must follow all
Food Distribution Program timeliness
rules for certification of households for
the Food Distribution Program.

(h) Fair hearing—(1) Availability of
hearings. The State agency shall pro-
vide a fair hearing to any household
aggrieved by any action of the State
agency which affects the participation
of the household in the Food Distribu-
tion Program.

(2) Timely action on hearings—(@i) Time
frames for the State agency. The State
agency must conduct the hearing, ar-
rive at a decision, and notify the
household of the decision within 60
days of receipt of a request for a fair
hearing. The fair hearing decision may
result in a change in the household’s
eligibility or the amount of commod-
ities issued to the household based on
household size. The State agency must
implement these changes to be effec-
tive for the next scheduled distribution
of commodities following the date of
the fair hearing decision. If the com-
modities are normally made available
to the household within a specific pe-
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riod of time (for example, from the
first day of the month through the
tenth day of the month), the effective
date of the disqualification will be the
first day of that period.

(i1) Household requests for postpone-
ment. The household may request and
is entitled to receive, a postponement
of the scheduled hearing. The postpone-
ment shall not exceed 30 days and, the
time limit for action on the decision
may be extended for as many days as
the hearing is postponed.

(3) Notification of right to request hear-
ing. At the time of application, each
household shall be informed of its right
to a hearing, of the method by which a
hearing may be requested, and that its
case may be presented by a household
member or a representative, such as a
legal counsel, a relative, a friend or
other spokesperson. If there is an indi-
vidual or organization available which
provides free legal representation, the
household shall also be informed of the
availability of that service. Hearing
procedures shall be published by the
State agency and made available to
any interested party.

(4) Time period for requesting hearing.
A household shall be allowed to request
a hearing on any action by the State
agency which occurred in the prior 90
days or which affects current benefits.

(5) Request for hearing. A request for a
hearing is any clear expression, oral or
written, by the household or its rep-
resentative to the State agency that it
wishes to present its case to a higher
authority. The freedom to make such a
request shall not be limited or inter-
fered with in any way. Upon request,
the State agency shall make available
without charge the specific materials
necessary for a household or its rep-
resentative to determine whether a
hearing should be requested or to pre-
pare for a hearing.

(6) Denial or dismissal of request for
hearing. The State agency shall not
deny or dismiss a request for a hearing
unless:

(i) The request is not received within
the time period specified in paragraph
(2)(4) of this section;

(ii) The request is withdrawn in writ-
ing by the household or its representa-
tive; or

503



§253.7

(iii) The household or its representa-
tive fails, without good cause, to ap-
pear at the scheduled hearing.

() Notification of time and place of
hearing. The time, date and place of the
hearing shall be convenient to the
household. At least 15 days prior to the
hearing, advance written notice shall
be provided to all parties involved to
permit adequate preparation of the
case. The notice shall:

(i) Advise the household or its rep-
resentative of the name, address, and
the phone number of the person to no-
tify in the event it is not possible for
the household to attend the scheduled
hearing.

(i1) Specify that the State agency
will dismiss the hearing request if the
household or its representative fails to
appear for the hearing without good
cause.

(iii) Include the State agency hearing
procedures and any other information
that would provide the household with
an understanding of the proceedings,
and that would contribute to the effec-
tive presentation of the household’s
case.

(iv) Explain that the household or
representative may examine the
casefile prior to the hearing.

(8) Hearing official. Hearings shall be
conducted by an impartial official(s),
designated by the State agency, who
does not have any personal interest or
involvement in the case and who was
not directly involved in the initial de-
termination of the action which is
being contested. The hearing official
shall:

(i) Administer oaths or affirmations
if required by the State;

(ii) Ensure that all relevant issues
are considered;

(iii) Request, receive and make part
of the record all evidence determined
necessary to decide the issues being
raised;

(iv) Regulate the conduct and course
of the hearing consistent with due
process to ensure an orderly hearing;
and

(v) Render a hearing decision in the
name of the State agency, in accord-
ance with paragraph (g)(11) of this sec-
tion, which will resolve the dispute.

(9) Attendance at hearing. The hearing
shall be attended by a representative of

7 CFR Ch. I (1-1-02 Edition)

the State agency which initiated the
action being contested and by the
household and/or its representative.
The hearing may also be attended by
friends or relatives of the household
upon household consent.

(10) Conduct of hearing. The household
may not be familiar with the rules of
order and it may be necessary to make
particular efforts to arrive at the facts
of the case in a manner that makes the
household feel most at ease. The house-
hold or its representative must be
given adequate opportunity to:

(i) Examine all documents and
records to be used at the hearing at a
reasonable time before the date of the
hearing, as well as during the hearing.
The contents of the casefile, including
the application forms and documents of
verification used by the State agency
shall be made available, provided the
confidential information is protected
from release. The State agency shall
provide a free copy of the relevant por-
tions of the casefile if requested by the
household or its representative. Con-
fidential information that is protected
from release and other documents or
records which the household will not
otherwise have an opportunity to con-
test or challenge shall not be intro-
duced at the hearing or affect the hear-
ing official’s decision.

(ii) Present the case or have it pre-
sented by a legal counsel or other per-
son.

(iii) Bring witnesses.

(iv) Advance arguments
undue interference.

(v) Question or refute any testimony
or evidence, including an opportunity
to confront and cross-examine adverse
witnesses.

(vi) Submit evidence to establish all
pertinent facts and circumstances in
the case.

(11) Hearing decisions. (i) Decisions of
the hearing officials shall comply with
Federal law or regulations and shall be
based on the hearing record. The ver-
batim transcript or recording of testi-
mony and exhibits or an official report
containing the substance of what tran-
spired at the hearing, together with all
papers and requests filed in the pro-
ceeding, shall constitute the exclusive
record for a final decision by the hear-
ing official.

without
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(ii) A decision by the hearing official
shall be binding on the State agency
and shall summarize the facts of the
case, specify the reasons for the deci-
sion and identify the supporting evi-
dence and the pertinent FNS regula-
tions. The decision shall become a part
of the record.

(iii) Within 10 days of the date the
fair hearing decision is issued, the
State agency must issue a notice to the
household advising it of the decision.

(A) If the decision upheld the adverse
action by the State agency, the notice
must advise the household of the right
to pursue judicial review.

(B) If the decision upheld a disquali-
fication, the notice must also include
the reason for the decision, the date
the disqualification will take effect,
and the duration of the disqualification
(that is, 12 months; 24 months; or per-
manent). The State agency must also
advise any remaining household mem-
bers if the household’s benefits will
change, or if the household is no longer
eligible as a result of the disqualifica-
tion.

(iv) The State agency must revise the
demand letter for repayment issued
previously to the household to include
the value of all overissued commodities
provided to the household during the
appeal process, unless the fair hearing
decision specifically requires the can-
cellation of the claim. The State agen-
cy must also advise the household that
collection action on the claim will con-
tinue, in accordance with FNS Hand-
book 501, unless suspension is war-
ranted.

(12) Agency conferences. (i) The State
agency shall offer agency conferences
to households which request an imme-
diate resolution by a higher authority
of a denial of eligibility for food dis-
tribution benefits. The State agency
may also offer agency conferences to
households adversely affected by any
agency action. The State agency shall
advise households that use of an agen-
cy conference is optional and that such
use shall in no way delay or replace the
fair hearing process. The agency con-
ferences may be attended by the eligi-
bility worker responsible for the agen-
cy action, and shall be attended by an
eligibility supevisor and/or the agency
director, as well as the household and/
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or its representative. An agency con-
ference may lead to an informal resolu-
tion of the dispute. However, a fair
hearing must still be held if requested
by the household.

(ii) An agency conference for house-
holds requesting an immediate resolu-
tion by a higher authority of an eligi-
bility issue shall be scheduled within
four working days of the request unless
the household requests that it be
scheduled later or states that it does
not wish to have an agency conference.

(Approved by the Office of Management and
Budget under control number 0584-0071)

(44 U.S.C. 3506)

[44 FR 35928, June 19, 1979, as amended at 47
FR 746, Jan. 7, 1982. Redesignated and amend-
ed by Amdt. 1, 47 FR 14137, Apr. 2, 1982; 64 FR
73383, Dec. 30, 1999; 65 FR 47833, Aug. 4, 2000]

§253.8 Administrative disqualification
procedures for intentional program
violation.

(a) What is an intentional program vio-
lation? An intentional program viola-
tion is considered to have occurred
when a household member knowingly,
willingly, and with deceitful intent:

(1) Makes a false or misleading state-
ment, or misrepresents, conceals, or
withholds facts in order to obtain Food
Distribution Program benefits which
the household is not entitled to re-
ceive; or

(2) Commits any act that violates a
Federal statute or regulation relating
to the acquisition or use of Food Dis-
tribution Program commodities.

(b) What are the disqualification pen-
alties for an intentional program viola-
tion? Household members determined
by the State agency to have committed
an intentional program violation will
be ineligible to participate in the pro-
gram:

(1) For a period of 12 months for the
first violation;

(2) For a period of 24 months for the
second violation; and

(3) Permanently for the third viola-
tion.

(c) Who can be disqualified? Only the
household member determined to have
committed the intentional program
violation can be disqualified. However,
the disqualification may affect the eli-
gibility of the household as a whole, as
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addressed under paragraphs (e)(b) and
(h) of this section.

(d) Can the disqualification be ap-
pealed? Household members determined
by the State agency to have committed
an intentional program violation may
appeal the disqualification, as provided
under §253.7(h)(1).

(e) What are the State agency’s respon-
sibilities?

(1) Each State agency must imple-
ment administrative disqualification
procedures for intentional program
violations that conform to this section.

(2) The State agency must inform
households in writing of the disquali-
fication penalties for intentional pro-
gram violations each time they apply
for benefits, including recertifications.
This notice must also advise house-
holds that an intentional program vio-
lation may be referred to authorities
for prosecution.

(3) The State agency must attempt to
substantiate all suspected cases of in-
tentional program violation. An inten-
tional program violation is considered
to be substantiated when the State
agency has clear and convincing evi-
dence demonstrating that a household
member committed one or more acts of
intentional program violation, as de-
fined in paragraph (a) of this section.

(4) Within 10 days of substantiating
that a household member has com-
mitted an intentional program viola-
tion, the State agency must provide
the household member with a notice of
disqualification, as described in para-
graph (f) of this section. A notice must
still be issued in instances where the
household member is not currently eli-
gible or participating in the program.

() The State agency must advise any
remaining household members if the
household’s benefits will change or if
the household will no longer be eligible
as a result of the disqualification.

(6) The State agency must provide
the household member to be disquali-
fied with an opportunity to appeal the
disqualification through a fair hearing,
as required by §253.7(h).

(7) The State agency must refer all
substantiated cases of intentional pro-
gram violations to Tribal, Federal,
State, or local authorities for prosecu-
tion under applicable statutes. How-
ever, a State agency that has conferred
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with its legal counsel and prosecutors
to determine the criteria for accept-
ance for possible prosecution is not re-
quired to refer cases that do not meet
the prosecutors’ criteria.

(8) The State agency must establish
claims, and pursue collection as appro-
priate, on all substantiated cases of in-
tentional program violation in accord-
ance with §253.9.

(f) What are the requirements for the
notice of disqualification?

(1) Within 10 days of substantiating
the intentional program violation, the
State agency must issue to the house-
hold member a notice of disqualifica-
tion. The notice must allow an advance
notice period of at least 10 days. The
disqualification must begin with the
next scheduled distribution of com-
modities that follows the expiration of
the advance notice period, unless the
household member requests a fair hear-
ing. A notice must still be issued in in-
stances where the household member is
not currently eligible or participating
in the program.

(2) The notice must conform to the
requirements of §253.7(b)(3)(iii)(C) for
notices of adverse action.

(g) What are the appeal procedures for
administrative disqualifications?

(1) Appeal rights. The household mem-
ber has the right to request a fair hear-
ing to appeal the disqualification in ac-
cordance with the procedures at
§253.7(h).

(2) Notification of hearing. The State
agency must provide the household
member with a notification of the time
and place of the fair hearing as de-
scribed in §253.7(h)(7). The notice must
also include:

(i) A warning that if the household
member fails to appear at the hearing,
the hearing decision will be based sole-
ly on the information provided by the
State agency; and

(ii) A statement that the hearing
does not prevent the Tribal, Federal,
State, or local government from pros-
ecuting the household member in a
civil or criminal court action, or from
collecting any overissuance(s).

(h) What are the procedures for apply-
ing disqualification penalties?
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(1) If the household member did not
request a fair hearing, the disqualifica-
tion must begin with the next sched-
uled distribution of commodities that
follows the expiration of the advance
notice period of the notice of adverse
action. If the commodities are nor-
mally made available to the household
within a specific period of time (for ex-
ample, from the first day of the month
through the tenth day of the month),
the effective date of the disqualifica-
tion will be the first day of that period.
The State agency must apply the dis-
qualification period (that is, 12 months,
24 months, or permanent) specified in
the notice of disqualification. The
State agency must advise any remain-
ing household members if the house-
hold’s benefits will change or if the
household is no longer eligible as a re-
sult of the disqualification.

(2) If the household member re-
quested a fair hearing and the disquali-
fication was upheld by the fair hearing
official, the disqualification must
begin with the next scheduled distribu-
tion of commodities that follows the
date the hearing decision is issued. If
the commodities are normally made
available to the household within a
specific period of time (for example,
from the first day of the month
through the tenth day of the month),
the effective date of the disqualifica-
tion will be the first day of that period.
The State agency must apply the dis-
qualification period (that is, 12 months,
24 months, or permanent) specified in
the notice of disqualification. No fur-
ther administrative appeal procedure
exists after an adverse fair hearing de-
cision. The decision by a fair hearing
official is binding on the State agency.
The household member, however, may
seek relief in a court having appro-
priate jurisdiction. As provided under
§253.7(h)(11)(iii)(B), the State agency
must advise any remaining household
members if the household’s benefits
will change, or if the household is no
longer eligible as a result of the dis-
qualification.

(3) Once a disqualification has begun,
it must continue uninterrupted for the
duration of the penalty period (that is,
12 months; 24 months; or permanent).
Changes in the eligibility of the dis-
qualified household member’s house-

§253.10

hold will not interrupt or shorten the
disqualification period.

(4) The same act of intentional pro-
gram violation continued over a period
of time will not be separated so that
more than one penalty can be imposed.
For example, a household intentionally
fails to report that a household mem-
ber left the household, resulting in an
overissuance of benefits for 5 months.
Although the violation occurred over a
period of 5 months, only one penalty
will apply to this single act of inten-
tional program violation.

(5) If the case was referred for Tribal,
Federal, State, or local prosecution
and the court of appropriate jurisdic-
tion imposed a disqualification pen-
alty, the State agency must follow the
court order.

[64 FR 73384, Dec. 30, 1999.]

§253.9 Claims against households.

(a) What are the procedures for estab-
lishing a claim against a household for an
overissuance?

(1) The State agency must establish a
claim against any household that has
received more Food Distribution Pro-
gram commodities than it was entitled
to receive.

(2) The procedures for establishing
and collecting claims against house-
holds are specified in FNS Handbook
501, The Food Distribution Program on
Indian Reservations.

(b) Who is responsible for repaying a
household overissuance claim?

(1) All adult household members are
jointly and separately liable for the re-
payment of the value of any
overissuance of Food Distribution Pro-
gram benefits to the household.

(2) Responsibility for repayment con-
tinues even in instances where the
household becomes ineligible or is not
participating in the program.

[64 FR 73385, Dec. 30, 1999]

§253.10 Commodity control,
and distribution.

(a) Control and accountability. The
State agency shall be responsible for
the issuance of commodities to house-
holds and the control of and account-
ability for the commodities upon its
acceptance of the commodities at time
and place of delivery.

storage
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(b) Commodity inventories. The State
agency shall, in cooperation with the
FNS Regional office, develop an appro-
priate procedure for determining and
monitoring the level of commodity in-
ventories at central commodity stor-
age facilities and at each local dis-
tribution point. The State agency shall
maintain the inventories at proper lev-
els taking into consideration, among
other factors, household preferences
and the historical and projected vol-
ume of distribution at each site. The
procedures shall provide that com-
modity inventories at each central
storage facility and each local distribu-
tion point are not in excess, but are
adequate for, an uninterrupted dis-
tribution of commodities.

(c) Storage facilities and practices. The
State agency shall as a minimum en-
sure that:

(1) Adequate and appropriate storage
facilities are maintained. The facilities
shall be clean and neat and safe-guard-
ed against theft, damage, insects, ro-
dents and other pests.

2) Department recommended
dunnage, stacking and ventilation
methods are followed.

(3) Commodities are stacked in a
manner which facilitates an accurate
inventory.

(4) Commodities are issued on a first-
in, first-out basis.

(5) Commodities held in storage for a
protracted period of time are rein-
spected prior to issuance.

(6) Out-of-condition commodities are
disposed of in accordance with Depart-
ment approved methods.

(7) Notification is provided to cer-
tified households of the location of dis-
tribution sites and days and hours of
distribution.

(8) An adequate supply of commod-
ities which are available from the De-
partment is on hand at all distribution
sites.

(9) Sufficient distribution sites, ei-
ther stationary or mobile, are geo-
graphically located or routed in rela-
tion to population density of eligible
households.

(10) Days and hours of distribution
are sufficient for caseload size and con-
venience.

(11) Households are advised they may
refuse any commodity not desired,
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even if the commodities
packaged by household size.

(12) Emergency issuance of commod-
ities will be made to households cer-
tified for expedited service in accord-
ance with the provisions of §253.7(a)(9).

(13) Eligible households or authorized
representatives are identified prior to
the issuance of commodities.

(14) Authorized signatures are ob-
tained for commodities issued and the
issue date recorded.

(15) Posters are conspicuously dis-
played advising program participants
to accept only those commodities, and
in such quantities, as will be consumed
by them.

(16) Complete and current records are
kept of all commodities received,
issued, transferred, and on hand and of
any inventory overages, shortages, and
losses.

(17) A list of commodities offered by
the Department is displayed at dis-
tribution sites so that households may
indicate preferences for future orders.

(d) Distribution. The State agency
shall distribute commodities only to
households eligible to receive them
under this part. If the State agency
uses any other agency, administration,
bureau, service or similar organization
to effect or assist in the certification
of households or distribution of com-
modities, the State agency shall im-
pose upon such organization responsi-
bility for determining that households
to whom commodities are distributed
are eligible under this part. The State
agency shall not delegate to any such
organization its responsibilities to the
Department for overall management
and control of the Food Distribution
Program.

(e) Improper distribution or loss of or
damage of commodities. State agencies
shall take action to obtain restitution
in connection with claims arising in
their favor for improper distribution,
use or loss, or damage of commodities
in accordance with §250.13 and §250.15
of this chapter.

(f) Damaged or out-of-condition com-
modities. The State agency shall imme-
diately notify the appropriate Food
and Nutrition Service Regional Office
(FNSRO) if any commodities are found
to be damaged or out-of-condition at

are pre-
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the time of arrival, or at any subse-
quent time, whether due to latent de-
fects or any other reason. FNSRO shall
advise the State agency of the appro-
priate action to be taken with regard
to such commodities. If the commod-
ities are declared unfit for human con-
sumption in accordance with §250.13(f)
of this chapter, they shall be disposed
of as provided for under that section.
When out-of-condition commodities do
not create a hazard to other food at the
same location, they shall not be dis-
posed of until FNSRO or the respon-
sible commodity contractor approves.
When circumstances require prior dis-
posal of a commodity, the quantity and
manner of disposition shall be reported
to the appropriate FNSRO. If any dam-
aged or out-of-condition commodities
are inadvertently issued to a household
and are rejected or returned by the
household because the commodities
were unsound at the time of issuance
and not because the household failed to
provide proper storage, care or han-
dling, the State agency shall replace
the damaged or out-of-condition com-
modities with the same or similar kind
of commodities which are sound and in
good condition. The State agency shall
account for such replacements on its
monthly inventory report.

(Approved by the Office of Management and
Budget under control number 0584-0071)

(44 U.S.C. 3506)
[44 FR 35928, June 19, 1979, as amended at 47
FR 746, Jan. 7, 1982. Redesignated by Amadt. 1,

47 FR 14137, Apr. 2, 1982, and further
redesignatedat 64 FR 73384, Dec. 30, 1999.]

§253.11 Administrative funds for State
agencies.

(a) Payments. Within the limitation
of funds available to carry out the pro-
visions of this part, FNS shall, begin-
ning with fiscal year 1980, make avail-
able to each State agency 75 percent of
approved administrative costs. Any ap-
proval for payment of funds in excess
of 75 percent shall be based on compel-
ling justification that such additional
amounts are necessary for the effective
operation of the Food Distribution Pro-
gram on an Indian reservation. Com-
pelling justification may include, but
not be limited to, such factors as the
need for a larger Federal contribution
during a State agency’s first year of
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operation of the program, and the need
to assure that no State agency cur-
rently operating the program receives
a level of funding that would cause a
diminution of program services. Ad-
ministrative costs must be included in
annual or revised budget information
submitted by the State agency to FNS
for approval prior to the contribution
of Federal funds. Administrative costs
must be allowable under part 277 of
this chapter.

(b) Use of funds by State agencies. Any
funds received under this section shall
be used for any costs which are allow-
able under part 277 of this chapter and
which are incurred in operating the
Food Distribution Program for house-
holds on a reservation. The value of
services rendered by volunteers, part
277 notwithstanding, shall be allowable
to meet the matching administrative
costs requirements for the Food Dis-
tribution Program. In no event shall
such funds be used to pay any portion
of such expenses if reimbursement or
payment therefor is claimed or made
available from any other Federal
source. State agencies shall also adhere
to the provisions of part 277 of this
chapter, as apply to the Food Distribu-
tion Program, which establish:

(1) Uniform requirements for the
adminstration of funds to State agen-
cies; and

(2) Principles for determining costs
applicable to activities assisted by the
Food Stamp Program funds provided to
State agencies. The provisions of part
277 are generally adaptable to this sec-
tion and the appropriate provisions
shall be used in complying with para-
graphs (b) and (f) of this section.

(c) Application for funds. (1) Any State
agency administering a Food Distribu-
tion Program that desires to receive
administrative funds under this section
shall submit form SF-424, ‘‘Application
for Federal Assistance,” to the appro-
priate FNS Regional Office at least
three months prior to the beginning of
a Federal fiscal year. The application
shall include budget information, re-
flecting by category of expenditure the
State agency’s best estimate of the
total amount to be expended in the ad-
ministration of the program during the
fiscal year. FNS may require that de-
tailed information be submitted by the
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State agency to support or explain the
total estimated amounts shown for
each budget cost category. As required
by 7 CFR part 3015, Subpart V, agencies
of State government shall submit the
application for Federal assistance to
the State clearinghouse before submit-
ting it to the FNSRO. ITOs shall not be
subject to this requirement.

(2) Approval of the application by
FNS shall be a prerequisite to the pay-
ment of any funds to State agencies.

(d) Availability of funds. (1) FNS shall
review and evaluate the budget infor-
mation submitted by the State agency
in relationship to the State agency’s
plan of operation and any other factors
which may be relevant to FNS’ deter-
mination as to whether the estimated
expenditures itemized by budget cat-
egory are reasonable and justified. FNS
shall give written notification to the
State agency of (i) its approval or dis-
approval of any or all of the itemized
expenditures, (ii) the amount of funds
which will be made available, and (iii)
the period for which funds are avail-
able.

(2) FNS shall review and evaluate ap-
plications submitted by State agencies
for administrative funds available
under this section in the following
order of priority and shall give pref-
erence in making payments of funds
under this section in the same order of
priority:

(i) Applications from State agencies
which desire to continue a Food Dis-
tribution Program now in operation,

(ii) Applications from State agencies,
in the order received, which FNS deter-
mines are immediately capable of ef-
fectively and efficiently administering
the Program, and

(iii) Applications from other States
agencies, in the order received.

(e) Method of payment to State agen-
cies. (1) Payments are made to State
agencies through a Letter of Credit or
an advance by Treasury check. The
Letter of Credit funding method shall
be used by FNS except when the ad-
vances to be made within a 12 month
period are estimated to be less than
$120,000. However, FNS may, at its op-
tion, reimburse a State agency by
Treasury check regardless of the
amount in response to a valid claim
submitted by the State agency.

7 CFR Ch. I (1-1-02 Edition)

(2) The Letter of Credit funding
method shall be done in conjunction
with Treasury Department procedures,
Treasury Circular No. 1075 and through
an appropriate Treasury Regional Dis-
bursing Office (RDO). The Standard
Form 183, ‘“‘Request for Payment on
Letter of Credit and Status of Funds
Report,” shall be correctly prepared
and certified by a duly appointed offi-
cial of the State for requesting pay-
ment from an RDO.

(3) The advance by Treasury check
method shall be done by use of the
Standard Form 270, ‘“Request for Ad-
vance or Reimbursement,” and proce-
dures associated with its use. State
agencies receiving payments under this
method may request payments before
cash outlays are made.

(4) Any State agency receiving pay-
ment under the Letter of Credit meth-
od or the advance by Treasury check
method shall have in place and in oper-
ation, a financial management system
which meets the standards for fund
control and accountability prescribed
in part 277 of this chapter, as amended.
The State agency shall demonstrate on
a continuing basis its willingness and
ability to have and to function within
procedures that will minimize the time
lapse between the transfer of funds and
its disbursement to meet obligations.
For any State agency which does not
meet the requirement of this para-
graph, the reimbursement by Treasury
check method shall be the preferred
method for FNS to make payments to
that State agency.

(f) Accounting for funds. Each State
agency which receives administrative
funds under this section shall establish
and maintain an effective system of
fiscal control and accounting proce-
dures. Expenditures and accountability
of such funds shall be in accordance
with the appropriate provisions of part
277. The accounting procedures main-
tained by the State agency shall be
such as to accurately reflect the re-
ceipt, expenditure and current balance
of funds provided by FNS and to facili-
tate the prompt preparation of reports
required by FNS. The accounting pro-
cedures shall also provide for segrega-
tion of costs specifically identifiable to
the Food Distribution Program from
any other costs incurred by the State
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agency. Any budget revisions by a
State agency which require the trans-
fer of funds from an approved cost cat-
egory to another shall be in accordance
with the budget revision procedures set
forth in OMB Circular No. A-102, At-
tachment K, and shall be approved by
FNS prior to any transfer of funds.

(g) Return, reduction, and reallocation
of funds. (1) FNS may require State
agencies to return prior to the end of
the fiscal year any or all unobligated
funds received under this section, and
may reduce the amount it has appor-
tioned or agreed to pay to any State
agency if FNS determines that:

(i) The State agency is not admin-
istering the Food Distribution Pro-
gram in accordance with its plan of op-
eration approved by FNS and the provi-
sions of this part, or

(ii) The amount of funds which the
State agency requested from FNS is in
excess of actual need, based on reports
of expenditures and current projections
of Program needs.

(iii) Circumstances or conditions jus-
tify the return reallocation or transfer
of funds to accomplish the purpose of
this part.

(2) The State agency shall return to
FNS within 90 days following the close
of each Federal fiscal year any funds
received under this section which are
unobligated at that time.

(h) Records, reports, audits.
State agency shall:

(i) Keep such accounts and records as
may be necessary to enable FNS to de-
termine whether there has been com-
pliance with this section, and

(ii) Adhere to the retention and cus-
todial requirements for records set
forth in §277.4 of this chapter.

(2) The State agency receiving funds
either through a Treasury RDO Letter
of Credit system or Treasury check
shall submit quarterly reports to FNS
on Form SF-269, ‘“‘Financial Status Re-
port,” by the 30th day after close of the
reporting quarter and shall submit
such other reports as may be required
by FNS.

(1) The

§254.2

(3) The appropriate provisions of part
277 are adaptable to this section for ad-
ditional guidance.

(Approved by the Office of Management and
Budget under control number 0584-0071)

(44 U.S.C. 3506)

[44 FR 35928, June 19, 1979, as amended at 47
FR 746, Jan. 7, 1982. Redesignated and amend-
ed by Amdt. 1, 47 FR 14137, Apr. 2, 1982, as
amended at 62 FR 53731, Oct. 16, 1997. Redes-
ignated at 64 FR 73385, Dec. 30, 1999.]

PART 254—ADMINISTRATION OF
THE FOOD DISTRIBUTION PRO-
GRAM FOR INDIAN HOUSE-
HOLDS IN OKLAHOMA

Sec.
254.1
254.2
254.3
254.4
254.5

AUTHORITY: Pub. L. 97-98, sec. 1338; Pub. L.
95-113.

SOURCE: 49 FR 32756, Aug. 16, 1984, unless
otherwise noted.

General purpose.
Definitions.
Administration by an ITO.
Application by an ITO.
Household eligibility.

§254.1 General purpose.

This part sets the requirement under
which commodities (available under
part 250 of this chapter) may be distrib-
uted to households residing in FNS
service areas in OKklahoma. This part
also sets the conditions for administra-
tion of the Food Distribution Program
by eligible Oklahoma tribes deter-
mined capable by the Department.

§254.2 Definitions.

(a) Exercises governmental jurisdiction
means the exercise of authorities
granted to ITOs under the Oklahoma
Indian Welfare Act of 1936 or by BIA
regulations (256 CFR part 81 et. seq.).

(b) FNS service area means the areas
over which FNS has approved the food
distribution program in Oklahoma, ex-
cluding urban places unless approved
by FNS under 254.5(b).

(c) Food Distribution Program means a
food distribution program for house-
holds on Indian reservations adminis-
tered pursuant to section 4(b) of the
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§254.3

Food Stamp Act and 1304(a) of Pub. L.
97-98.

(d) Indian tribal household means a
household in which at least one house-
hold member is recognized as a tribal
member by any Indian tribe, as defined
in §253.2(d) of this title.

(e) Indian tribal organization (ITO)
means (1) any Indian tribe, band, or
group organized under the Oklahoma
Indian Welfare Act of 1936, and which
has a tribal organization approved by
the Bureau of Indian Affairs; (2) a trib-
al organization established and ap-
proved under Federal regulations
issued by the Bureau of Indian Affairs;
or (3) an intertribal council authorized
by eligible tribes to act in behalf of the
tribes to operate the program.

(f) Owerissuance means the dollar
value of commodities issued to a
household that exceeds the dollar value
of commodities it was eligible to re-
ceive.

(g) State agency means the ITO of an
Indian tribe, determined by the Depart-
ment to be capable of effectively ad-
ministering a Food Distribution Pro-
gram, or an agency of State govern-
ment, which enters into an agreement
with FNS for the distribution of com-
modities on an Indian reservation.

(h) Urban place means a town or city
with a population of 10,000 or more.

[49 FR 32756, Aug. 16, 1984, as amended at 59
FR 1449, Jan. 11, 1994; 64 FR 73385, Dec. 30,
1999]

§254.3 Administration by an ITO.

(a) Applicability of part 253. All of the
provisions of part 253 are herein incor-
porated and apply to part 254, except as
specifically modified by part 254.

(b) Section 253.4 Administration, does
not apply and is replaced by §254.3.

(c) Federal administration. Within the
Department of Agriculture, the Food
and Nutrition Service (FNS), shall be
responsible for the Food Distribution
Program. FNS shall have the power to
determine the amount of any claim and
to settle and adjust any claim against
an ITO.

(d) ITO administration. The ITO, act-
ing as State agency, shall be respon-
sible for the Food Distribution Pro-
gram within the approved FNS service
areas if FNS determines the ITO capa-

7 CFR Ch. I (1-1-02 Edition)

ble of effective and efficient adminis-
tration.

(e) Qualification as an ITO. The ITO of
a tribe in Oklahoma must document to
the satisfaction of FNS that the ITO
meets the definition of an ITO in
§2564.2, is organized under the provi-
sions of the Oklahoma Indian Welfare
Act of 1936 or has a tribal organization
established and approved under BIA
regulations.

(The information collection requirements
contained in paragraph (e) were approved by
the Office of Management and Budget under
control number 0584-0316)

§254.4 Application by an ITO.

(a) Application to FNS Regional Office.
An ITO which desires to participate in
the Food Distribution Program shall
file an application with the FNS Re-
gional Office. The application shall
also provide other information re-
quested by FNS, including but not lim-
ited to, the tribe’s qualification as a
reservation as described in §254.2, para-
graph (f). Properly addressed applica-
tions shall be acknowledged by the
FNS Regional Office in writing within
five working days of receipt. FNS shall
promptly advise ITOs of the need for
additional information if an incom-
plete application is received.

(b) Tribal capability. (1) In deter-
mining whether the ITO is potentially
capable of effectively and efficiently
administering a Food Distribution Pro-
gram in an FNS Service area, allowing
for fulfillment of that potential
through training and technical assist-
ance, FNS shall consult with other
sources such as the BIA, and shall con-
sider the ITO experience, if any, in op-
erating other government programs, as
well as its management and fiscal ca-
pabilities. Other factors for evaluation
include, but are not limited to, the
ITO’s ability to:

(i) Order and properly store commod-
ities,

(ii) Certify eligible households,

(iii) Arrange for physical issuance of
commodities,

(iv) Keep appropriate records and
submit required reports,

(v) Budget and account for adminis-
trative funds,

(vi) Determine the food preferences
of households, and
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(vii) Conduct on-site reviews of cer-
tification and distribution procedures
and practices.

(2) FNS shall make a determination
of potential ITO capability within 60
days of receipt of a completed applica-
tion for the Food Distribution Pro-
gram. FNS may, however, extend the
period for determination of ITO capa-
bility if FNS finds that a given ITO’s
eligibility under §254.3 is difficult to
establish.

(3) FNS shall, if requested by an ITO
which has been determined by FNS to
be potentially capable of administering
a Food Distribution Program, provide
the ITO’s designees with appropriate
training and technical assistance to
prepare the ITO to take over program
administration. In determining what
training and technical assistance are
necessary, FNS shall consult with the
ITO and other sources, such as the BIA.

(c) Most capable tribe. In cases where
two or more applicant tribe(s) have
overlapping boundaries, FNS shall se-
lect the tribe most capable of admin-

§254.5

istering a FDP within that service
area.

(The information collection requirements
contained in paragaph (a) were approved by
the Office of Management and Budget under
control number 0584-0316)

§254.5 Household eligibility.

(a) Certification procedures. All appli-
cant households shall be certified in
accordance with the eligibility and cer-
tification provisions in §253.6 and
§253.7.

(b) Urban places. No household living
in an urban place in Oklahoma shall be
eligible for the Food Distribution Pro-
gram on Indian Reservations. However,
an ITO can request the Department to
grant individual exemptions from this
limitation upon proper justification
submitted by the ITO as determined by
FNS.

(c) Eligible households. Only Indian
tribal households, as defined in §254.2,
may be eligible for the Food Distribu-
tion Program in FNS service areas.

(The information collection requirements
contained in paragraph (a) were approved by
the Office of Management and Budget under
control number 0584-0316)

[49 FR 32756, Aug. 16, 1984, as amended at 64
FR 1098, Jan. 8, 1999]
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