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(e.g., whether from a licensed place-
ment agency or otherwise) is not a fac-
tor in determining eligibility for leave
for this purpose.

(e) Foster care is 24-hour care for
children in substitution for, and away
from, their parents or guardian. Such
placement is made by or with the
agreement of the State as a result of a
voluntary agreement between the par-
ent or guardian that the child be re-
moved from the home, or pursuant to a
judicial determination of the necessity
for foster care, and involves agreement
between the State and foster family
that the foster family will take care of
the child. Although foster care may be
with relatives of the child, State action
is involved in the removal of the child
from parental custody.

(f) In situations where the employer/
employee relationship has been inter-
rupted, such as an employee who has
been on layoff, the employee must be
recalled or otherwise be re-employed
before being eligible for FMLA leave.
Under such circumstances, an eligible
employee is immediately entitled to
further FMLA leave for a qualifying
reason.

(g) FMLA leave is available for treat-
ment for substance abuse provided the
conditions of §825.114 are met. How-
ever, treatment for substance abuse
does not prevent an employer from
taking employment action against an
employee. The employer may not take
action against the employee because
the employee has exercised his or her
right to take FMLA leave for treat-
ment. However, if the employer has an
established policy, applied in a non-dis-
criminatory manner that has been
communicated to all employees, that
provides under certain circumstances
an employee may be terminated for
substance abuse, pursuant to that pol-
icy the employee may be terminated
whether or not the employee is pres-
ently taking FMLA leave. An employee
may also take FMLA leave to care for
an immediate family member who is
receiving treatment for substance
abuse. The employer may not take ac-
tion against an employee who is pro-
viding care for an immediate family
member receiving treatment for sub-
stance abuse.

§825.113

§825.113 What do “spouse,” “parent,”
and “son or daughter” mean for
purposes of an employee qualifying
to take FMLA leave?

(a) Spouse means a husband or wife
as defined or recognized under State
law for purposes of marriage in the
State where the employee resides, in-
cluding common law marriage in
States where it is recognized.

(b) Parent means a biological parent
or an individual who stands or stood in
loco parentis to an employee when the
employee was a son or daughter as de-
fined in (c) below. This term does not
include parents ‘‘in law’’.

(c) Son or daughter means a biologi-
cal, adopted, or foster child, a step-
child, a legal ward, or a child of a per-
son standing in loco parentis, who is ei-
ther under age 18, or age 18 or older and
“incapable of self-care because of a
mental or physical disability.”

(1) ‘“‘“Incapable of self-care’” means
that the individual requires active as-
sistance or supervision to provide daily
self-care in three or more of the ‘‘ac-
tivities of daily living”’ (ADLs) or ‘“‘in-
strumental activities of daily living”
(IADLs). Activities of daily living in-
clude adaptive activities such as caring
appropriately for one’s grooming and
hygiene, bathing, dressing and eating.
Instrumental activities of daily living
include cooking, cleaning, shopping,
taking public transportation, paying
bills, maintaining a residence, using
telephones and directories, using a post
office, etc.

(2) “Physical or mental disability”
means a physical or mental impair-
ment that substantially limits one or
more of the major life activities of an
individual. Regulations at 29 CFR
§1630.2(h), (i), and (j), issued by the
Equal Employment Opportunity Com-
mission under the Americans with Dis-
abilities Act (ADA), 42 U.S.C. 12101 et
seq., define these terms.

(3) Persons who are ‘“in loco
parentis’” include those with day-to-
day responsibilities to care for and fi-
nancially support a child or, in the
case of an employee, who had such re-
sponsibility for the employee when the
employee was a child. A biological or
legal relationship is not necessary.

(d) For purposes of confirmation of
family relationship, the employer may
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§825.114

require the employee giving notice of
the need for leave to provide reason-
able documentation or statement of
family relationship. This documenta-
tion may take the form of a simple
statement from the employee, or a
child’s birth certificate, a court docu-
ment, etc. The employer is entitled to
examine documentation such as a birth
certificate, etc., but the employee is en-
titled to the return of the official docu-
ment submitted for this purpose.

§825.114 What is a “serious health con-
dition” entitling an employee to
FMLA leave?

(a) For purposes of FMLA, ‘‘serious
health condition” entitling an em-
ployee to FMLA leave means an ill-
ness, injury, impairment, or physical
or mental condition that involves:

(1) Inpatient care (i.e., an overnight
stay) in a hospital, hospice, or residen-
tial medical care facility, including
any period of incapacity (for purposes of
this section, defined to mean inability
to work, attend school or perform
other regular daily activities due to
the serious health condition, treatment
therefor, or recovery therefrom), or
any subsequent treatment in connec-
tion with such inpatient care; or

(2) Continuing treatment by a health
care provider. A serious health condi-
tion involving continuing treatment by
a health care provider includes any one
or more of the following:

(i) A period of incapacity (i.e., inabil-
ity to work, attend school or perform
other regular daily activities due to
the serious health condition, treatment
therefor, or recovery therefrom) of
more than three consecutive calendar
days, and any subsequent treatment or
period of incapacity relating to the
same condition, that also involves:

(A) Treatment two or more times by
a health care provider, by a nurse or
physician’s assistant under direct su-
pervision of a health care provider, or
by a provider of health care services
(e.g., physical therapist) under orders
of, or on referral by, a health care pro-
vider; or

(B) Treatment by a health care pro-
vider on at least one occasion which re-
sults in a regimen of continuing treat-
ment under the supervision of the
health care provider.
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(ii) Any period of incapacity due to
pregnancy, or for prenatal care.

(iii) Any period of incapacity or
treatment for such incapacity due to a
chronic serious health condition. A
chronic serious health condition is one
which:

(A) Requires periodic visits for treat-
ment by a health care provider, or by a
nurse or physician’s assistant under di-
rect supervision of a health care pro-
vider;

(B) Continues over an extended pe-
riod of time (including recurring epi-
sodes of a single underlying condition);
and

(C) May cause episodic rather than a
continuing period of incapacity (e.g.,
asthma, diabetes, epilepsy, etc.).

(iv) A period of incapacity which is
permanent or long-term due to a condi-
tion for which treatment may not be
effective. The employee or family
member must be under the continuing
supervision of, but need not be receiv-
ing active treatment by, a health care
provider. Examples include  Alz-
heimer’s, a severe stroke, or the ter-
minal stages of a disease.

(v) Any period of absence to receive
multiple treatments (including any pe-
riod of recovery therefrom) by a health
care provider or by a provider of health
care services under orders of, or on re-
ferral by, a health care provider, either
for restorative surgery after an acci-
dent or other injury, or for a condition
that would likely result in a period of
incapacity of more than three consecu-
tive calendar days in the absence of
medical intervention or treatment,
such as cancer (chemotherapy, radi-
ation, etc.), severe arthritis (physical
therapy), kidney disease (dialysis).

(b) Treatment for purposes of para-
graph (a) of this section includes (but
is not limited to) examinations to de-
termine if a serious health condition
exists and evaluations of the condition.
Treatment does not include routine
physical examinations, eye examina-
tions, or dental examinations. Under
paragraph (a)(2)(i)(B), a regimen of con-
tinuing treatment includes, for exam-
ple, a course of prescription medication
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