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foreseeability of the need for leave and 
the effective date of the statute. 

(c) Starting on the Act’s effective 
date, an employee is entitled to FMLA 
leave if the reason for the leave is 
qualifying under the Act, even if the 
event occasioning the need for leave 
(e.g., the birth of a child) occurred be-
fore the effective date (so long as any 
other requirements are satisfied).

§ 825.104 What employers are covered 
by the Act? 

(a) An employer covered by FMLA is 
any person engaged in commerce or in 
any industry or activity affecting com-
merce, who employs 50 or more em-
ployees for each working day during 
each of 20 or more calendar workweeks 
in the current or preceding calendar 
year. Employers covered by FMLA also 
include any person acting, directly or 
indirectly, in the interest of a covered 
employer to any of the employees of 
the employer, any successor in interest 
of a covered employer, and any public 
agency. Public agencies are covered 
employers without regard to the num-
ber of employees employed. Public as 
well as private elementary and sec-
ondary schools are also covered em-
ployers without regard to the number 
of employees employed. (See § 825.600.) 

(b) The terms ‘‘commerce’’ and ‘‘in-
dustry affecting commerce’’ are de-
fined in accordance with section 501(1) 
and (3) of the Labor Management Rela-
tions Act of 1947 (LMRA) (29 U.S.C. 142 
(1) and (3)), as set forth in the defini-
tions at section 825.800 of this part. For 
purposes of the FMLA, employers who 
meet the 50-employee coverage test are 
deemed to be engaged in commerce or 
in an industry or activity affecting 
commerce. 

(c) Normally the legal entity which 
employs the employee is the employer 
under FMLA. Applying this principle, a 
corporation is a single employer rather 
than its separate establishments or di-
visions. 

(1) Where one corporation has an 
ownership interest in another corpora-
tion, it is a separate employer unless it 
meets the ‘‘joint employment’’ test dis-
cussed in § 825.106, or the ‘‘integrated 
employer’’ test contained in paragraph 
(c)(2) of this section. 

(2) Separate entities will be deemed 
to be parts of a single employer for 
purposes of FMLA if they meet the 
‘‘integrated employer’’ test. Where this 
test is met, the employees of all enti-
ties making up the integrated em-
ployer will be counted in determining 
employer coverage and employee eligi-
bility. A determination of whether or 
not separate entities are an integrated 
employer is not determined by the ap-
plication of any single criterion, but 
rather the entire relationship is to be 
reviewed in its totality. Factors con-
sidered in determining whether two or 
more entities are an integrated em-
ployer include: 

(i) Common management; 
(ii) Interrelation between operations; 
(iii) Centralized control of labor rela-

tions; and 
(iv) Degree of common ownership/fi-

nancial control. 
(d) An ‘‘employer’’ includes any per-

son who acts directly or indirectly in 
the interest of an employer to any of 
the employer’s employees. The defini-
tion of ‘‘employer’’ in section 3(d) of 
the Fair Labor Standards Act (FLSA), 
29 U.S.C. 203(d), similarly includes any 
person acting directly or indirectly in 
the interest of an employer in relation 
to an employee. As under the FLSA, 
individuals such as corporate officers 
‘‘acting in the interest of an employer’’ 
are individually liable for any viola-
tions of the requirements of FMLA.

§ 825.105 In determining whether an 
employer is covered by FMLA, what 
does it mean to employ 50 or more 
employees for each working day 
during each of 20 or more calendar 
workweeks in the current or pre-
ceding calendar year? 

(a) The definition of ‘‘employ’’ for 
purposes of FMLA is taken from the 
Fair Labor Standards Act, § 3(g). The 
courts have made it clear that the em-
ployment relationship under the FLSA 
is broader than the traditional com-
mon law concept of master and serv-
ant. The difference between the em-
ployment relationship under the FLSA 
and that under the common law arises 
from the fact that the term ‘‘employ’’ 
as defined in the Act includes ‘‘to suf-
fer or permit to work’’. The courts 
have indicated that, while ‘‘to permit’’ 
requires a more positive action than 
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‘‘to suffer’’, both terms imply much 
less positive action than required by 
the common law. Mere knowledge by 
an employer of work done for the em-
ployer by another is sufficient to cre-
ate the employment relationship under 
the Act. The courts have said that 
there is no definition that solves all 
problems as to the limitations of the 
employer-employee relationship under 
the Act; and that determination of the 
relation cannot be based on ‘‘isolated 
factors’’ or upon a single characteristic 
or ‘‘technical concepts’’, but depends 
‘‘upon the circumstances of the whole 
activity’’ including the underlying 
‘‘economic reality.’’ In general an em-
ployee, as distinguished from an inde-
pendent contractor who is engaged in a 
business of his/her own, is one who 
‘‘follows the usual path of an em-
ployee’’ and is dependent on the busi-
ness which he/she serves. 

(b) Any employee whose name ap-
pears on the employer’s payroll will be 
considered employed each working day 
of the calendar week, and must be 
counted whether or not any compensa-
tion is received for the week. However, 
the FMLA applies only to employees 
who are employed within any State of 
the United States, the District of Co-
lumbia or any Territory or possession 
of the United States. Employees who 
are employed outside these areas are 
not counted for purposes of deter-
mining employer coverage or employee 
eligibility. 

(c) Employees on paid or unpaid 
leave, including FMLA leave, leaves of 
absence, disciplinary suspension, etc., 
are counted as long as the employer 
has a reasonable expectation that the 
employee will later return to active 
employment. If there is no employer/
employee relationship (as when an em-
ployee is laid off, whether temporarily 
or permanently) such individual is not 
counted. Part-time employees, like 
full-time employees, are considered to 
be employed each working day of the 
calendar week, as long as they are 
maintained on the payroll. 

(d) An employee who does not begin 
to work for an employer until after the 
first working day of a calendar week, 
or who terminates employment before 
the last working day of a calendar 
week, is not considered employed on 

each working day of that calendar 
week. 

(e) A private employer is covered if it 
maintained 50 or more employees on 
the payroll during 20 or more calendar 
workweeks (not necessarily consecu-
tive workweeks) in either the current 
or the preceding calendar year. 

(f) Once a private employer meets the 
50 employees/20 workweeks threshold, 
the employer remains covered until it 
reaches a future point where it no 
longer has employed 50 employees for 
20 (nonconsecutive) workweeks in the 
current and preceding calendar year. 
For example, if an employer who met 
the 50 employees/20 workweeks test in 
the calendar year as of August 5, 1993, 
subsequently dropped below 50 employ-
ees before the end of 1993 and continued 
to employ fewer than 50 employees in 
all workweeks throughout calendar 
year 1994, the employer would continue 
to be covered throughout calendar year 
1994 because it met the coverage cri-
teria for 20 workweeks of the preceding 
(i.e., 1993) calendar year.

§ 825.106 How is ‘‘joint employment’’ 
treated under FMLA? 

(a) Where two or more businesses ex-
ercise some control over the work or 
working conditions of the employee, 
the businesses may be joint employers 
under FMLA. Joint employers may be 
separate and distinct entities with sep-
arate owners, managers and facilities. 
Where the employee performs work 
which simultaneously benefits two or 
more employers, or works for two or 
more employers at different times dur-
ing the workweek, a joint employment 
relationship generally will be consid-
ered to exist in situations such as: 

(1) Where there is an arrangement be-
tween employers to share an employ-
ee’s services or to interchange employ-
ees; 

(2) Where one employer acts directly 
or indirectly in the interest of the 
other employer in relation to the em-
ployee; or, 

(3) Where the employers are not com-
pletely disassociated with respect to 
the employee’s employment and may 
be deemed to share control of the em-
ployee, directly or indirectly, because 
one employer controls, is controlled 
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